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B 2018 romy ucnonHunock 60 ner Huio-Mopkckoii
KOHBEHILIMU O MPU3HAHWU U TIPUBEICHUS B UCITOTHE-
HUE UHOCTPAHHBIX apOUTPAKHBIX PEILICHUA.

ApOuTpaxkHasi AccolMalivsi BbIIMYCTUJIA KHHUTY, TO-
CBSIILICHHYIO BOIpOCaM MPU3HAHUSI U MPUBUACHMUS
B MCIIOJJHEHME WHOCTPAHHBIX pEIIeHMI, ocrapuBa-
HUS U UCTTOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pelle-
Huii B Poccuu u crpanax oeiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEHHBIN KOMMEHTApUi K HLIO—VIopK—
CKOl KOHBeHIIMU, EBponeiickoii KOHBEHIIMM O BHEIII-
HetoproBoM apoutpaxke 1961, AIIK, TIK u 3ako-
HY O MEXIyHapOIHOM KOMMEpPUYECKOM apOuTpaxe.
B xHure takke moapoOHO OCBEIIEHBI OCOOEHHOCTH
MPaBOBOTO peryarupoBaHus B crpaHax obiBiero CCCP.

VHUKaIBHONI  OCOOEHHOCTBIO M3JAHUSA  SIBJISIET-
Ccd TIOIPOOHBIN CTATUCTUYECKMIA aHaJIM3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCIapMBaHWU, ITPU3HAHUU
U TIPUBEACHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui1 3a mociegHue 10 JeT.

Teepapiii neperuiet, 1000 ctpanun, Tupax 1000 sk3.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
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OT PEOAKLLNA

AOmnTpuii ApTioxoB
Arbitration.ru
[naBHbIM peaakTop —

eroJHs BeyepoM Mos 4acThb BceMupHOi ceTu meperpykeHa U He paboTaeT: u3-3a pexXuma ca-

MOM3OJISIIUU CJAUIIIKOM MHOTO TIOJib30OBaTeNeil Ha JUHUU. S OTKpbhIBal0O OyMaxKHYIO KHMUIY:

Opuit Jlorman, «Ilymkun». [maBa cenbmast, «bommmHckass oceHb». «Okono MeHs Koiepa

Mopb0yc (cholera morbus — MmeauiMHcKoe Ha3BaHue xoyepbl. — [1puM. 0. Jlormana). 3Haenb
JIW, 4TO 3TO 3a 3Bepb? TOTO U TJISAU, YTO 3a0€XUT OH U B bomMHO, 1a BCeX HaC mepeKycaeT», — MPUBOAUT
aBTOp (hparmeHT nucbMa AnekcaHapa Cepreesuda Hatanbe [oHuapoBoii.

B xapantuHe [lylmkuH 3aBepIIMT WIM HaMUILIET BaKHEUIIWE JIT eBPOTEUCKON KYIbTyphl ITPOU3-
BeneHus. BaxHelile moTomMy, YTo OHU 3aTparuBaioT MOJSIPHbIC aJIbTEPHATUBBI XU3HU. CHUCXOXICHUE
wiu MecTh («BoicTpen»)? Tenuit uim HopMma («Mouapt u Canbepu»)? CeMelHbIe y3bl UM OJUHOYECTBO
(«EBrenmii OHerun»)?

IMangemusa 2020 roga mocTaBuiia Tepes JOIbMU HE MEHee OCTpble BOMpOochl. JIis1 BceX: pucK He-
KOHTPOJIMPYEMOTO 3apakeHUs IO IIBEACKOMY CLIEHAPWIO WJIM TOTaJbHBIA KOHTPOJb IO KUTAaCKOMY
u poccuiickomy? JIns1 Bpaueii: craceHue OOJIbHBIX KOPOHABUPYCOM WJIM MOJDKHOE BHUMAHUE OPYTUM
auarHo3dam? s ctpaxoBIIMKOB: BeimiaTel o COVID-19 3pech u ceituac wiau ucyepnaHve oHmoB?
71 10pUCTOB: MPUOCTAHOBKA PadOTHI IO CIIOpaM WX HEOIPENeJIeHHOCTh pa30upaTeIbCTB OHJIaliH?

Het comHenust, yTo B Oaukaiiliee BpeMsi Mbl YBUAMM HapacTaloOIIMii KOM MEXIYHapOJAHBIX M Ha-
IIMOHAJIBHBIX CITIOPOB, B KOTOPKIX, Kak U B Mpou3BeaeHusX [TylkrHa, 3a TposIBICHUEM BBICIIEH CUJIBI
— hopc-Makopa — OYAET MPOCIEKMBATHCS CYAb0a OTAEIbHBIX JT0eil. BO3MOXHO, B 3TOM 1 €CTh KpacoTa
M BBICOKasi OTBETCTBEHHOCTh opucnpyiaeHIMU. [loka 4To 3TO OTAEAbHBIE ATTU30/Ibl; UCTOPUSI CEHEerab-
1a-HeJierajia, pelieHre cyna mo Aeay KoTtoporo (cM. ctaTbio TanuHbl 2KyKoBOii) yXe cTajlo COCTaBHOM
4acThio JOKTpUHBI PpaHinu o popc-Maxope. CKarauBaeTcss KpUTUYECKass Macca KOJJIEKTUBHBIX MCKOB
K BJacTsaM kKypopta Miuras B ABctpum (cM. ctathbio Jlunuu KinouyeHko). YBepeH, JaBUHaA «KOPOHABU-
PYCHBIX» HUCKOB IO BCEMY MUPY CTaHET HACTOJIbKO MOIIHOI, YTO 0003peTh BCe KEWChI MTPOCTO HE OyaeT
BO3MOXHOCTH, OJJHAKO 0000IIIeHHOE 3aTeM «KOPOHAIPaBO» BbIBEIET CYILECTBYIOIICE yueHUe 00 00CTOs -
TeJIbCTBAX HEIPEOJOJTMMOM CUIbI Ha HOBBI ypoBeHb. HO Kakoii 1ieHO?

«Hapon nmopasneH u pasapaxkeH. 1830-i rom — mevanbHbIN roa aias Hacl» — HanuiueT ITymkuH
00 anuaeMuu aBa BeKa Ha3ala. MHTepecHBIl (pakT: Mo3T oTrpaBuiics B boaauHo, 4ToObl, Kak OBl MBI CKa-
3aJId CErOJHsI, COBEPIINUTD IOPUANYECKU 3HAYMMbIE N€WCTBUS: MOJIYYUTh UMYIIECTBO. MecTHas cyne0-
Has Tajjlata BBeJia ero BO BiIaJlecHHWe OTIIOBCKOI AepeBHEel, 0(hOpMUB Nepeaady noMecTobs. B nanbHelem
[MymkyrHY OpUIIIOCH 3aJ0XKUTh AEPEBHIO B OaHKE, YTOOBI BBIKPOUTH JIeHET Ha cBaab0y. OTNpaBUBIINCH
B nepeBHIO 30 aBrycta, oH cMor BepHyTbcs B MockBy K HaTtanbe HukomaeBHe uIllb yepe3 TpU Mecslia,
5 nekabps — HalmuMcaB CepUI0 YHUKAIbHBIX ITpousBeaeHu. Jlymaio, HaM eCTh B YeM ITOCIeI0BaTh MOATY:
MPsSIMO CMOTPETh Ha OOCTaHOBKY, HO HE TaBaTh OOCTOSTEbCTBAM TOPXKECTBOBATh HAJl HAMMU, YTOOBI BBI-
TH OOEAUTEIISIMU.

April 2020, N2 3 (18) | 5



EDITOR'S LETTER

Dmitry Artyukhov
Arbitration.ru
Editor-in-chief

onight, my part of the World Wide Web is down: because of the self-isolation, there are too many users

on the line. I open a paper book by a critic Yuri Lotman, on Pushkin, an eminent poet for Russia.

“Colera Morbus is near me (cholera morbus - the medical name for cholera. - Note by Y. Lotman).

Do you know what this beast is? and look that she will run into Boldino and have a bite of us all,
”the author quotes a fragment of the poet’s letter to his bride Natalya Goncharova.

During quarantine, Pushkin will finalize or write his literary works that are most important for European
culture. This is because they deal with portraying the polarities in life. Mercy or revenge ("Shot")? Genius
or craftsmanship ("Mozart and Salieri")? Family ties or solitude (“Eugene Onegin”)?

The 2020 pandemic posed questions no less acute. For everyone those were whether to risk the exposure
to infection (according to the Swedish scenario) or the imposition of total control in the Chinese and Russian
way? For doctors the questions are whether to rescue patients with coronavirus or to pay due attention to other
diagnoses? For insurers: COVID-19 payments here and now or the exhaustion of funds? For lawyers: the sus-
pension of litigation or the uncertainty of litigation online?

There is no doubt that in the near future we will see a growing snowball of international and national dis-
putes in which, like in Pushkin’s works, the manifestation of a higher power - force majeure - will be traced
to the fate of particular individuals. Perhaps this is the beauty and the high responsibility of jurisprudence.
So far, these are separate episodes. The decision of a French court on an illegal Senegalese national has al-
ready become an integral part of the French doctrine of force majeure (see the article by Galina Zukova).
A critical mass of class action lawsuits against the Ischgl resort authorities in Austria is piling up (see the article
by Lilia Klochenko). I’m sure that the avalanche of “coronavirus” lawsuits around the world will become so
powerful that it simply will not be possible to review all the cases, but then generalized “corona-law” will bring
the existing doctrine of force majeure to a new level. But at what cost?

“The people are depressed and annoyed. The 1830th year is a sad year for us! ” - Pushkin will write about
the epidemic two centuries ago. An interesting fact: the poet went through quarantine to Boldino in order,
as we would say today, to undertake legal action: to get property. The local court of justice brought him into
possession of his father's village, formalizing the transfer of the estate. Later, Pushkin had to pledge this village
to a bank in order to carve out money for the wedding. Having gone to the village on August 30, he was able
to return to Moscow to his bride Natalya Goncharova only three months later, on December 5, having written
a series of unique works. I think we have something to learn from the Russian poet: take the situation seriously,
but not let the circumstances triumph over us — and return victorious.

6 | Arbitration.ru
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DOCTRINE OF FORCE
MAJEURE IN ITALY

SDG & Partners, Milano

Alberto Croze
Of Counsel

Patrizia Sangalli
FCIArb, Partner

he parties are relieved of responsibility for the non-fulfillment

of the obligations contained in the contract if events, contingent facts or

circumstances occur which are not dependent on the will of the parties

and which cannot be foreseen up to the moment of their occurrence and,
in any case, attributable to force majeure.

The concept of force majeure is identified in Italy by article 1467
of the Civil Code, which recognizes the debtor’s right to request the termination
of the contract when the performance due by him has become excessively burden-
some for extraordinary and unpredictable events, unrelated to his sphere of action.
In international practice, “extraordinary and unpredictable” events are defined as
causes of force majeure (examples of this are earthquakes, hurricanes, wars, rebel-
lions, etc.).

In this regard, it is worth mentioning the judgement of the Italian Supreme
Court of Cassation no. 965 of the Cass. Pen., Section V, 28 February 1997, in which
it issanctioned that only an event that prevents the regular execution of the contract
and also constitute the failure to comply the contract obligations, can be consid-
ered as a situation belonging to the category of force majeure. The Supreme Court
also states that the impossibility to fulfil the contract obligations should not derive
from debtor’s direct or indirect actions or omissions.

The coronavirus COVID-19 pandemic can be qualified as an event of force
majeure which may have an impact on the performance of contracts and in partic-
ular make the performance not due (or temporarily not due) and justify a failure
to fulfil the obligations assumed in the contract.

Force majeure can therefore be compared with the question of the imput-
ability of the breach. The imputability of the non-execution of the contract in-
cludes all those events that generate culpa: these are inexcusable situations, linked
to the behavior of the debtor or in any case foreseeable from the moment of drafting
the contract. An event that with the use of normal diligence and average knowledge
can be foreseen at the time of signing the contract does not fall into the category
of force majeure.

Having said that, it is relevant to deeply analyze the two characteristics that an
event must have to be considered a cause of force majeure: extraordinary and un-
predictable.

The Court of Cassation also intervened in this area by providing a precise de-
scription of both terms, in sentence no. 12235, Cass, section I11, May 25, 2007.

The requirement of extraordinary nature, according to the Supreme Court,
is objective in the sense that it must be an anomalous event, measurable and quantifi-
able, based on elements such as its intensity and size.

Unpredictability, on the other hand, has a subjective nature, as it relates
to the knowledge and diligence of the contracting party. However, the evaluation
of this characteristic must take place in a totally objective way, taking as a model
the behavior of an average person, who is in the same conditions.

April 2020, N2 3 (18) | 7
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It is necessary, however, to emphasize the fact
that the predictability and unpredictability of a cir-
cumstance aswell asits ordinariness and extraordinary
nature are variable elements, as they are closely linked
to the type of operation that is intended to be car-
ried out and to the place where this obligation must
to be acquitted. In drafting a contract, it is therefore
strongly advisable to insert the force majeure clause,
indicating for what extraordinary and unforeseeable
events the liability of the debtor should be considered
excluded in case of non-performance of the service.
Doing this - together with the designation of the ap-
plicable law and the competent court or the arbitra-
tion clause - is also valid in order to avoid the possible
application of private international law which could
be disadvantageous for the defaulting party.

The coronavirus COVID-19 pandemic, as
a force majeure event, may lead to the activation
of contractual clauses for the management of this type
of risk. Common in international trade, such clauses
regulate the occurrence of a contingency that cannot
be foreseen by the parties and is beyond their control
and usually provide for the obligation to renegotiate
the contractual terms in good faith before proceeding
with the termination of the contract.

If the contract contains a force majeure clause,
the content of this clause should be carefully analyzed.

The first contracts affected by the phenomenon
are the ones that have normally a long duration, such
as lease contracts, business rental contracts, supply
and distribution contracts, loan contracts, tender
contracts and transport contracts.

Decree Law n. 6 of February 23, 2020,
and the Decrees of the Prime Minister of Council
of March 11 and 22, 2020, (Iater merged into Decree
Law n. 19 of March 25, 2020) introduced the so-
called “containment measures” and suspended some
commercial and production activities: these mea-
sures represent, at least during the period of validi-
ty of the prohibitions, a so-called factum principis,
which may lead to the suspension of performance
and the renegotiation of contractual terms.

Decree Law n. 18 of March 17, 2020 confirmed
that compliance with the containment measures can
justify some contractual breaches. The Decree also

introduced specific provisions regarding banking, in-
surance, transport and rental contracts.

Including a force majeure clause in a contract
governed by a civil law jurisdiction, which gener-
ally recognizes the doctrine of force majeure, al-
lows the parties to circumvent possible limitations
on the doctrine set forth in the applicable law.

It is essential to review all pending contracts
in order to verify their exact content and in particular:

1. The term within which the services must

be performed,;

2. If the contract contains a force majeure

clause (Force Majeure Clause);

3. What is the applicable law to the contract

(Choice of Law Clause).

If the contract does not contain a force majeure
clause, the remedies provided by the law applicable
to the contract will apply, for example, if the con-
tract is governed by Italian law, articles 1218, 1256,
1258 and 1463 of the Italian Civil Code could apply.
In the matter of supervening impossibility, art. 91
of the law Decree n.18 dated March 17, 2020, for pe-
cuniary obligations.

The provision is explained by considering that
in synallagmatic contracts the performance of each
of the parties is strictly connected to the performance
of the other party, therefore, even in the case of force
majeure the Latin principle inadimplenti non est ad-
implendum’ is applicable.

Almost all legal systems recognize the right
of the parties to choose the law applicable to the con-
tractaccordingtotheirconvenience. Ifthe parties have
not made this choice, the identification of the law ap-
plicable to the contract is made according to the rules
of private international law of the country of the judge
competent to resolve the dispute and the internation-
al regulations governing the matter (e.g., for Italy, ac-
cording to EU Regulation No. 593/2008 on the law
applicable to contractual obligations for internation-
al contracts stipulated within the EU and according
to law No. 218/1995 for commercial contracts stipu-
lated outside the EU).

In particular, it is recommended to check:

1. If among the events covered by the clause

are included pandemic (e.g., pandemic;

!'The principle of a synallagmatic contract meaning one has no need to respect his obligation if the counter-party has not re-

spected his own. (Editor’s note).

8 | Arbitration.ru



epidemics) and/or measures of the public
authority (e.g., quarantine restrictions; act
of authority; acts of government);

2. Where the clause does not include these
events among those expressly listed, if related
events and/or general expressions are includ-
ed (e.g., extreme natural event; Acts of God);

3. In any case, if - based on the provisions
of the clause itself - the list contained
in the clause is to be considered exhaustive
or merely exemplary;

4. [Ifthere is a deadline within which to notify
the counterparty of the event of force ma-
jeure (Notice);

5. If the notification is to be sent follow-
ing particular requirements (of content or
form) and/or if it must be accompanied
by additional documentation (e.g., a decla-
ration of a Chamber of Commerce certifying
the circumstance alleged as force majeure).

Once the notification is received, the recipient
counterparty has the right to suspend the payment.
Furthermore, if the service becomes definitively im-
possible or the suspension continues beyond the max-
imum term that may be provided by the force majeure
clause, the counterparty that receives the notification
has the right to request:

1. the termination of the contract and

2. the return of what possibly anticipated as
consideration for the service that cannot
be received due to the impossibility.

If the Force Majeure clause prescribes that the no-
tification must be accompanied by a certification issued
by a Chamber of Commerce, it is necessary to obtain this
certification and verify that this is issued by the Cham-
ber of Commerce indicated in the contract.

Once the event of force majeure has ceased,
it is necessary to promptly notify the other party
and immediately resume the execution of the service.
It is necessary that this communication is made with-
in the terms provided in the contract or, in the silence
of the contract, in the same way in which the notifi-
cation was made.

The Force Majeure clause can be activated only
when the event has occurred. Consequently, the notifi-

I FORCE MAJEURE DOCTRINE IN ITALY | ANALYTICS

cation should be sent only in those cases where the con-
tract was concluded earlier than the preventive event.

In addition:

* As a rule, force majeure cannot be invoked
where the party has already been put in de-
fault for default at the time when the imped-
iment event occurred (it is therefore nec-
essary that this event occurs before any
eventual in default);

* For contracts not yet concluded (or con-
cluded after the events of Covid-19) it can
be considered that Covid-19 cannot be in-
voked as a cause of force majeure. In fact,
for these contracts, Covid-19 and the conse-
quent containment measures cannot be con-
sidered unforeseeable events at the time
of the conclusion of the contract;

» For contracts not yet concluded, it is there-
fore appropriate not to rely on the Force
Majeure clause but to expressly regulate
in a specific contractual clause the possi-
ble consequences deriving from Covid-19,
clearly establishing which party must bear
the risk of any delays, inaccurate fulfilments
and/or defaults.

With regard to contracts not yet concluded,
it is now possible to negotiate specific coronavi-
rus COVID-19 clauses to manage the evolution
of the pandemic.

Finally, it is very important to remember that
article 1469 of the Italian Civil Code provides that:
“The provisions of the previous articles do not ap-
ply to random contracts by their nature or by the will
of the parties™>.

Therefore, since in random contracts the parties
assume a risk as to their performance, the uncertain-
ty is typical of this type of contracts and, therefore,
force majeure does not apply to the specific risk as-
sumed by the parties. Typically, in a contract pro-
viding income for life, the uncertainty and the risk is
the duration of the life of the beneficiary. The doc-
trine and the jurisprudence are in disagreement as
to the fact that risks other than the one specifically
assumed by the parties (e.g. the duration of the life
of the beneficiary) can justify force majeure.

2 Random contracts are those in which a risk (“alea”) is assumed by the parties. For example short sales: typically short selling
of shares is an aleatory contract. Depending on the market, if it is higher you gain, if it goes down, you lose.
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VACCINE AGAINST

NON-PERFORMANCE LIABILITY?
COVID-19 PANDEMIC AS FORCE
MAJEURE IN FRENCH ARBITRATIONS

Valeriya Tsekhanska
Intern, DLA Piper, Paris*
Strategic director,

GEG ENS Droit?*

s COVID-19 pandemic continues to rage

through the world forcing more states to take

unprecedented preventive measures, many

international commercial contracts become
difficult or impossible to perform. This article focuses
on when and to what extent French doctrine of force
majeure is relevant in arbitrations over non-perfor-
mance of contracts governed by French law. It fur-
ther seeks to analyse whether COVID-19 pandemic
and its effects may constitute a force majeure event un-
der French law.

Primacy of Force Majeure
Clauses

Finding whether an impediment to contractual
performance constitutes a force majeure event lies
within wide discretion of the arbitral tribunal. Its
qualification primarily depends on a force majeure
clause interpreted in conjunction with other rel-

evant contractual provisions and, in supplement,
on the applicable law.

Most international commercial contracts now
contain a force majeure clause. Its insertion prevents
contracting parties from finding themselves subjected
to an unfamiliar impossibility of performance doc-
trine, which can be otherwise implied by the oper-
ation of applicable or mandatory local law. As such,
the doctrine of force majeure is alien to common law
systems, and even within civil law jurisdictions “there
are substantial differences as to the nature of events that
qualify, whether or not extreme impracticability is suf-
ficient, and the nature of relief among other things.”!
The prevalence of force majeure clauses thus limits
the scope of application for the national law doctrine
of impossibility of performance.?

Arbitration tribunals rarely enforce force majeure
clauses, unless the specific impediment is defined
in the clause. Consistent ICC practice demonstrates
that force majeure is upheld only in “extreme cases
such as war, strikes, riots, embargoes or other incidenc-
es listed” in the force majeure provision.?

Under French case law, the contracting parties
are free to stipulate in their agreement that a pandemic
will constitute a force majeure event*. However, it may
still be debatable whether the force majeure qualifica-
tion would be limited to the pandemic itself, or wheth-
er it would also encompass the associated state measures
as a response to the pandemic and not a listed event.

Where the contractual terms are unclear, arbitral
tribunals as well as French courts, have broad author-

*The opinions expressed in this publication are those of the author. They do not purport to reflect the opinions or views of the firm or its members.

" Legal department of the Groupe d’Etudes Géopolitiques - Furopean geopolitics think tank based in Paris, France.

! David Rivkin, Lex Mercatoria and Force Majeure in Transnational Rules in International Commercial Arbitration 161, 208 (1993).

2 M. Polkinghorne and Ch. Rosenberg, Expecting the Unexpected: The Force Majeure Clause in Paris Energy Series No.9, February 2015.
JICC Case No. 9978/1999 (Extract), 11 ICC Bull. 2000, 117. The tribunal further noted that arbitrators uphold the principle of pacta sunt

servanda when an impediment relates to a typical commercial risk.
*CA Paris, 26 September 2018, N° RG 15/09123.
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ity to construe the provision by ascertaining the will
of the parties at the time of contracting. To that end,
they usually inquire as to what made good commercial
sense in light of the transaction in question. The more
detailed the clause is, the less margin of discretion
is left to a tribunal or a court.

Importance
of the Applicable Law

Although the applicable law plays only residu-
al role when the contract terms are unambiguous
and complete, it is referenced in most arbitral deci-
sions on force majeure.

The applicable law may be important for con-
tract interpretation or for seeking guidance from case
law on a specific point, either rendered in the context
of force majeure clauses or the applicable force ma-
Jjeure doctrine more generally.’

Furthermore, if a contract governed by French
law does not contain a force majeure clause, a force
majeure term is implied by operation of the law.

Therefore, understanding French doctrine
of force majeure is indispensable in any arbitration
over impossibility of performance where French law
applies.

Force Majeure a la Francaise

Even though the concept of force majeure originat-
ed in French civil law and was consequently adopted
by many jurisdictions that derive their legal systems
from Code Napoléon (the Napoleonic Code), it was
properly codified in France only in 2016 as part
of a substantial contract law reform.°

Article 1218 (paragraph 1) of the French Civil
Code defines force majeure as an event which is:

e COV/ID-19 AS FM IN FRENCH ARBITRATIONS | ANALYTICS

* beyond the control of the debtor (exteriority
requirement);

* could not reasonably have been foreseen
at the time of the conclusion of the contract
(unforeseeability requirement); and

* whose effects could not be avoided by ap-
propriate measures (unavoidability require-
ment).

Naturally, such event must also prevent the debt-
or — temporarily or permanently - from the perfor-
mance of its contractual obligations.

The party seeking to invoke force majeure under
French law must prove that the event in question sat-
isfies the aforementioned cumulative conditions’.

However, French force majeure provisions are
not mandatory ( d’ordre public)?, and therefore may
be derogated from by the common will of the parties
provided such departure does not amount to an abus
de droit (abuse of rights). For instance, in the ICC ar-
bitration relating to a hotel in North Africa, the tri-
bunal could find that terrorist attacks in New York
in 2001, Djerba in 2002 and Marrakech in 2003 con-
stituted force majeure only because the parties “have
expressly agreed that the event or circumstance of force
majeure is not one which prevents the performance
of the contract [as was required by applicable French
law] but one which materially affects the tourist activ-
ities of the country in which the Complex is located.”®

Can COVID-19 Pandemic,
Ipso Facto, Qualify
as a Force Majeure event?

The existence of a pandemic alone is not sufficient un-
der French law to constitute force majeure, as has been
demonstrated in the course of previous outbreaks:

J Giuditta Cordero-Moss, Boilerplate Clauses, International Commercial Contracts and the Applicable Law 368 (2011). Christoph J.H.
Brunner, ‘Chapter 3: Rules on Force Majeure as Illustrated in Recent Case Law’, in Fabio Bortolotti and Dorothy Ufot (eds), Hardship and
Force Majeure in International Commercial Contracts: Dealing with Unforeseen Events in a Changing World, Dossiers of the ICC Institute
of World Business Law, Volume 17 (Kluwer Law International; International Chamber of Commerce (ICC) 2018) pp. 82 — 112; at p.107.

® Prior to 2016, force majeure was well established in the case law and referenced in Article 1148 of the French Civil Code, but not defined:
“No claim for damages arises when a debtor was prevented from transferring or from doing that to which he was bound, or did what was

forbidden to him, by reason of force majeure or a fortuitous event.”

"Com., 17 March 1998, no. 95-21.547 D, RJIDA 7/98 no. 753. See also CA Paris, 17 March 2016, no. 15/04263.
8 See the report to the President on Ordinance n° 2016-131 and the wording of Article 1351 of the French Civil Code.

? ICC case No. 15949, Final Award, 2016, para. 108.
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* Chikungunya (CA Basse-Terre, 17 Decem-
ber 2018, no. 17/00739);

* Ebola (CA Paris, 17 March 2016,
no. 15/04263 ; CA Paris, 29 March 2016,
no. 15/05607);

 HINI1 (CA Besancon, 8 January 2014, no.

12/02291);
* Dengue Fever (CA Saint-Denis de
la Réunion, 29 December 2009, no.

08/02114; CA Nancy, 22 November 2010,
no. 09/00003);

« SARS (CA (Paris,

no. 04/09052); and

* Plague (CA Paris, 25 September 1998,

no. 1996/08159).

However, French courts did consider that an
“unprecedented health crisis” (in that case, caused
by the bluetongue disease epidemic), could be quali-
fied as a force majeure event.'’

Moreover, as many other affected jurisdictions,
the French government has declared the COVID-19
pandemic a force majeure event in several public ad-
dresses and a Note issued by the Directorate of Legal
Affairs of the Ministry of Economy and Finance.
This qualification is currently confined to public pro-
curement sector and is not directly transposable to pri-
vate contracts, although it may constitute one factor
in favour of characterising an event as force majeure.

In France, force majeure is relative, i.e. the same
event may or may not constitute a force majeure de-
pending on all the circumstances of the case. Pro-
viding a general qualification of COVID-19 as force
majeure is insufficient and misleading,'? as the assum-
ing party is not released of its duty to demonstrate

29 June 2006,

the causality between the event and impossibility
of performance in concreto."

Does COVID-19 Pandemic Satisfy the Force
Majeure Test under Article 1218 of the Civil Code?

On 12 March 2020, The Court of Appeal of Col-
mar rendered the first decision in France ruling that
COVID-19 constitutes a force majeure event.'t
The Court found that all three requirements of exte-
riority, unforeseeability and irresistibility were met.
The significance of this finding, however, is limited
owning to the specific circumstances of the case, con-
text of immigration proceedings, and the particular fo-
cus on procedure and appearance in court. The need
to apply the force majeure test to COVID-19 pandemic
in the context of commercial contract persists.

Exteriority (extériorité) requirement from
French case law focuses on the control of the affected
party over the occurrence of the event.

There is no doubt that COVID-19 pandemic
and related state measures do not result from a fault
of the debtor or persons under its control, thus satis-
fying this criterion.

Unforeseeability (imprévisibilité) of the force
majeure event at the time of contracting'” poses great-
er difficulty.

Some characterise pandemics as inevitable yet
unpredictable events constituting a “classic force ma-
Jeure” example.'® Others argue that due to their sea-
sonal and recurrent nature as well as the increased
frequency of serious outbreaks, pandemics became
foreseeable."”” Hence, failure to contemplate them
in a contract may amount to a waiver.

If the pandemic itself, arguendo, was foreseen,
its unprecedented magnitude and drastic state mea-

19CA Bourges, 10 August 2010, N° RG 10/00008; CA Toulouse, 3 October 2019, N° RG 19/01579 in abstracto.

" Available at: https://www.economie.gouv.fr/files/files/directions_services/daj/fiche-passation-marches-situation-crise-sanitaire.pdf. In
an address held after the meeting with the social partners at the Ministry of Labor, Bruno Le Maire, the French Minister of Economy,
confirmed that the State consider “the coronavirus as a force majeure event for companies” and will not apply penalties in the event of late
delivery by suppliers in the context of public procurement.

2 Montpellier, 2e ch., 18 décembre 2018, n° 16/04959.

3CA Paris, 17 March 2016, no. 15/04263.

" CA Colmar, chamber 6, 12 mars 2020, n° 20/01098.

IS In CA Saint Denis of Reunion, 29 December 2009, N° RG 08/02114 force majeure argument was rejected, because the contract at issue
was signed after the start of the chikungunya epidemic.

16 Patrick J. O’Connor, Allocating Risks of Terrorism and Pandemic Pestilence: Force Majeure for an Unfriendly World, Constr. Law., Fall
2003, at 5, 10.

I7.CA Nancy, 22 November 2010, N° RG 09/00003.
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sures — that put some states around the world on total
lockdown — are unlikely to have been contemplated
by a reasonable person.

The fulfillment of this criterion is likely to turn
on when these far-reaching consequences have be-
come reasonably foreseeable, taking into account
the global media coverage'® of Coronavirus and its
geographical dynamics.

Unavoidability or the former irresistibility (ir-
résistibilité) requirement under French law is met
only if the impediment made the performance
of the debtor’s obligations impossible in spite
of its best efforts.”” There must be no alternative
way to perform the contract, even if at higher cost
to be borne by the debtor.

While French courts assess irresistibility in ab-
stracto with reference to an average person placed
the same circumstances, arbitral tribunals are free
to adopt a more rigorous standard. In the CAP (In-
ternational Arbitration Chamber of Paris) arbitration
- when applying French doctrine of force majeure
- the tribunal found that impossibility of obtaining
the required under contract certificates due to the ab-
sence of bodies authorised to issue them in France was
not “absolute”, as two other operators in the French
market were able to obtain them from German au-
thorities.”

However, if an unperformed obligation is in di-
rect conflict with a mandatory state measure adopted
to curtail the spread of COVID-19, the debtor may
avail itself of the fait du prince (mandatory act of state)
doctrine under French law, whereby legally binding
subject to penalties prohibitions issued by national or
regional governments are systematically considered
as force majeure events.?!

e COV/ID-19 AS FM IN FRENCH ARBITRATIONS | ANALYTICS

Lastly, prevailing position of French law
is that payment obligations may not be made im-
possible.?? The Cour de Cassation (French Supreme
Court) held that “the debtor of a contractual obliga-
tion to pay a sum of money that is not performed can-
not be released from its obligation by invoking a force
majeure event” >

In the context of a pandemic, the Cour d’appel
de Paris (Paris Court of Appeal) ruled that the Ebola
epidemic is not exoneratory: “even if it were consid-
ered as force majeure, it is not enough to establish ipso
facto the decrease or lack of funds invoked by the ap-
pellant”®. 1t also held that “/...[the spread of the Eb-
ola virus in West Africa and the presence of jihadism
in Senegal do not render the performance by the lessee
of its obligations [i.a. payment of the rent by the com-

pany| impossible” »

The Consequences
of Establishing Force Majeure
under French Law

Pursuant to Article 1231-1 of the French Civil
Code, if force majeure is upheld, the defaulting party
is exonerated from contractual liability for its default
and consequences thereof.

Under Article 1218 paragraph 2 of the French
Civil Code, if the inability to perform is temporary,
the performance of the obligations by the affected party
is suspended until the preventing circumstance ceases
to exist.” However, if the timely performance of such
obligations is an essential part of the contract, even
a temporary inability may result in its termination.

18 CA Besancon, 8 January 2014, N° RG 12/02291. ( The Court of Appeal found that HIN 1 flu epidemic was “widely announced and fore-

seen”, and thus did not constitute a force majeure event.)
9 Cass. Civ. Ist, 9 March 1994, n° 91-17459 and 91-17464.

20 CAP Award No. 3150 of 2011, YCA 2014, at p. 65 et seq. (Chambre arbitrale de Paris or the Arbitration Chamber of Paris is a non-profit
organization whose mission is to provide companies of all sizes the means to resolve disputes through arbitration or conciliation. Founded in
1926 as a union of trade associations, it is the oldest arbitration center in France.)

2! Cass. Civ. 2nd, 17 June 2010, n°09-13583; Cass. Civ. 3rd, Ist June 2011, n°09-70502.

22 There are scattered precedents of trial judges seeming to find the contrary.

23 Cass. Com., 16 September 2014, No. 13-20306; See also CA Aix en Provence, 30 January 2020, n°18/061135.

24 CA Paris, section 6, chamber 12, 17 March 2016, No. 15/04263.
2 CA Paris, section 1, chamber 3, 29 March 2016, No. 15/12113.
% Cass. civ. 3 22 February 2006, n° 05-12032
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The parties are then deemed to have discharged
their obligations under the conditions set forth
in Articles 1351 and 1351-1 of the French Civil Code
which respectively provide:

“Impossibility of performing the act of performance
discharges the debtor to the extent of that impossibility
where it results from an event of force majeure and is de-
finitive, unless he had agreed to bear the risk of the event
or had previously been given notice to perform.”;

and “Where the impossibility of performance is
a result of the loss of the thing that is owed, the debtor
who has been given notice to perform is still discharged,
if he proves that the loss would equally have occurred,
if his obligation had been performed. He must, howev-
er, assign to the creditor his rights and claims attached
to the thing.”

Hardship as an Alternative
to Force Majeure

If COVID-19 pandemic and its consequences did not
make the performance of the contract impossible per
se, but only excessively burdensome for the debtor,
the latter may avail itself of statutory hardship (im-
prévision) provision.

To invoke hardship, the contract must have
been concluded on or after 1 October 2016. Pri-
or to the French contract law reform, courts failed
to uphold the théorie de I'imprévision in commercial
contracts, absent a specific agreement of the parties.

Pursuant to the newly inserted Article 1195
ofthe French Civil Code, hardship may be invoked if:

» achange of circumstances,

« unforeseeable at the time of the conclusion

of the contract,

» renders its performance excessively onerous; and

» if that party did not agree to bear the risks

of such a change of circumstances.

If hardship is upheld, the affected party may re-
quest the renegotiation of the contract to reinstate
the contractual equilibrium. Pending the renegotia-
tion, however, the parties must continue to perform
the contract. Should renegotiation fail, the parties
may elect to terminate the contract, or seize a judge
or an arbitrator for it to be revised or terminated.

What makes the performance to be excessively
oneroushasnotyetbeenclearlydefinedbythetribunals
or French courts, yet the standard is likely to be very
highand hardtosustain. Forinstance, priortothe cod-
ification of imprévision, Cour de Cassation considered
that a 60% change in gross margin was not sufficient
to qualify as hardship.?’

Finally, Article 1195 is not a mandatory rule?
and international contracts oftentimes provide for “no
hardship” clauses, the presence of which would ren-
der the abovementioned regime inapplicable.

Conclusion

Arbitrators generally exercise wide discretion
and are reluctant to uphold force majeure defenc-
es. French applicable law guides tribunal’s inter-
pretation of the contract, facts and legal principles
only insofar as the force majeure clause is unclear
or absent. The threshold for invoking force majeure
- or in alternative, imprévision (hardship) - under
French law is high. The analysis of whether mea-
sures related to COVID-19 constitute force ma-
jeure under French law will have to be conducted
on case-by-case bases, yet the discussion is likely
to focus on whether they rendered the performance
of the obligation at issue impossible (as opposed
to simply more onerous).

27 Cass. Com., 17 February 2015, No. 12-29550, 13-18956, 13-20230.

28 See the report to the President on Ordinance n° 2016-131.
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ADDRESSING BLACK SWAN
EVENTS IN THE ENERGY SECTOR:
FORCE MAJEURE IN INDIA
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n 2019, India and Russia committed to increasing bilateral trade to USD 30 Bil-

lion. The Energy sector, particularly oil and natural gas, was one of the key sectors

through which this target was sought to be met. Unfortunately, the energy sector

hasbeen struck by two separate black swan events in the recent past — events that are
unexpected and characterised by potentially severe consequences — a steep decline
in global oil prices, followed by the COVID-19 pandemic. In these circumstances,
Russian parties, which are generally suppliers to Indian counterparties in the energy
sector, may seek to avoid contractual obligations. Or worse, may be faced with a sit-
uation where the Indian buyer looks to avoid its payment obligations.

Naturally, contracting parties will therefore be looking to their force ma-
jeure clauses which were intended to protect the parties from unforeseen events
beyond their control.! This article therefore examines the Indian position of force
majeure and other relevant remedies for contracting parties. It then examines
the likelihood of success of claims of force majeure under Indian law in the context
of the Indo-Russian energy market.

Force Majeure in India

In common law, force majeure is typically a creation of the contract and recourse
to the same depends on the construction of the contractual clause, and the alloca-
tion of risk between the parties. The Indian position on force majeure, is governed
by the Indian Contract Act, 1872 (“ICA”), and is slightly complicated. The ICA cer-
tainly governs force majeure contained under contractual clauses in Section 32. Ad-
ditionally, it is also understood to cover “force majeure event[s] de hors [a] contract”.

Force majeure clauses in contracts

Courts in India have held that force majeure clauses are governed by Section 32
ofthe ICA.2 Whether a party can successfully be exempted from performance of its ob-
ligations thereafter depends on the construction of the clause itself. Generally, the fol-
lowing points should be considered by parties before invoking a force majeure clause:
First, satisfy the court that all the conditions required for the event to qualify as
a force majeure event have been met. Typically, there is a requirement in these clauses
to demonstrate that the event was unforeseen, and beyond the control of the perform-
ing party.® Second, performance will not be excused if an alternative mode of perfor-
mance exists. Therefore, unless the contract provides for it, a contract cannot

! Davis Contractors v Fareham Urban District Council [1956] AC 696.

2 Energy Watchdog vs. Central Electricity Regulatory Commission and Others, 2017 (4) SCALE
580, para 32.

3 Dhanrajamal Gobindram v. Shamji Kalidas & Co., AIR 1961 SC 1285.
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be avoided simply because its performance has
become more onerous. The event should strike
at the very root of the contract. Third, there is a duty
of mitigation on the party invoking the force majeure
clause, and the remedy will not be available to par-
ties who have failed to explore alternative methods
of performance.* Fourth, parties must be conscious
of the nature of a performance exemption their con-
tract permits - whether it is a temporary suspension
of performance, or the dissolution of the contract
in its entirety. Fifth, the burden to prove that the con-
ditions stipulated to invoke force majeure in a clause
have been met, rests with the party seeking the per-
formance exemption. Sixth, there can be three types
of FM clauses broadly: 1) specific clauses 2) general
clauses 3) combination clauses. A specific clause will
list out a particular set of events that will be covered
by the FM clause. Parties will be inclined to interpret
such a clause using the rule of expressio unius which
may indicate that events not explicitly mentioned
will be excluded from the ambit of the clause. A gen-
eral clause with a non-exhaustive list of events may
include a “catch all” language but here parties may
rely on the rule of eiusdem generis thereby limiting
the ambit of the clause.

Force majeure de hors
a contract

Typically, the only remedy in common law when per-
formance is rendered impossible is under the doc-
trine of frustration which is covered by Section 56
of the ICA. However, in 2017, the Supreme Court
of India in Energy Watchdogs stated that force ma-
jeure de hors a contract would fall under Section 56.
For doing so, the court has been criticised for con-
flating force majeure with the doctrine of frustration.’
In its relevant part Section 56 states:

“A contract to do an act which, after the contract
made, becomes impossible or, by reason of some event

which the promisor could not prevent, unlawful, becomes
void when the act becomes impossible or unlawful.”

The law in India on frustration under Section 56
has been spelled out in the ‘seminal’ decision of Saty-
abrata Ghose v. Mugneeram Bangur & Co, which clar-
ified that the use of the term ‘impossibility’ in Section
56 did not limit its application to literal impossibility.
It would suffice to demonstrate that performance was
rendered impracticable vis-a-vis the object and pur-
pose of the parties.® Satyrabrata Ghose also clarifies
that a contract cannot be frustrated merely because
the circumstances in which the contract were made
are altered or if performance of the obligations there-
under have become more onerous.

In Energy Watchdogs, Adani Power sought
to avoid performance under a power supply agreement
by invoking the force majeure clause in the Power Pur-
chase Agreement because of an increase in the price
of coal because of governmental action in Thailand.
Despite this claim of force majeure, the analysis
and reasons of the court however were largely based
on the doctrine of frustration.

The court correctly found that the parties had
allocated the risk of a price rise of raw materials
and could not avoid performance. However, it seems
to have erred in conflating force majeure and frustra-
tion. This conflation led the court to rule that once
a claim under a force majeure clause was rejected,
the claimant could attempt to argue her case under
the doctrine of frustration in Section 56. Ideally, force
majeure and frustration should not be mutually ex-
clusive. It is possible that the basis for this error lies
in a misinterpretation of the Satyabrata Ghose case.
Or perhaps the court’s observations were applicable
only to the facts in Energy Watchdogs since the regu-
lation of the risk claimed in the force majeure clause
itself precluded any other remedy.

At first blush, the Supreme Court appeared
to have extended the operation of force majeure to in-
clude claims made in the absence of a force majeure
clause. However, the effect of the decision has in fact
been to limit the remedies available to parties seeking

* Mamidoil - Jetoil Greek Petroleum Company SA Moil - Coal Trading Company Limited vs. Okta Crude Oil Refinery [2003]

2 Lloyd’s Rep. 635.

> Isha Jain, Force Majeure Clauses and Impossibility Under the Indian Contract Act, INDIACORPLAW. Available

at hitps:

indiacorplaw.in/2017/05/force-majeure-clauses-and-impossibility. html.

61954 SCR 310.

16 | Arbitration.ru


https://indiacorplaw.in/2017/05/force-majeure-clauses-and-impossibility.html

to avoid their contractual obligations. It is important
for the Supreme Court to course correct, and it is like-
ly that this course correction will happen due to a dis-
pute that arises in the context of COVID-19.

The following conclusions can be drawn from
proceeding under Section 56. First, unlike force
majeure clauses in contracts, there is no notice re-
quirement to invoke the defence. Second, frustration
is evaluated on a “multi-factorial” approach that
accounts for the terms of contract, their context,
the parties’ knowledge and contemplation, and allo-
cation of risk before a remedy shall be available under
Section 56.7 Third, the test for frustration is whether
the unforeseen event makes the obligations undertak-
en “radically different”. Fourth, Section 56 provides
a scheme where the promisor must pay compensation
for loss through non-performance, where he knew or
could have known that the promised act was impos-
sible or unlawful. Moreover, even if it is force majeure
that is claimed under Section 56, and not frustration,
the consequence under Section 56 is that the con-
tract will be rendered void. Under Section 32 howev-
er, the consequences will be determined by the terms
of the agreement.

Avoiding Payments through
Force Majeure in the Energy
Sector

At the time of writing this piece the OPEC+ countries
resolved to end the global price war by cutting down

I - ORCE MAJEURE IN ENERGY SECTOR | ANALYTICS

on production. While this will come as a relief to com-
panies in the sector, the prolonged price wars have al-
ready left them bleeding. The pandemic could there-
fore not have come at a worse time. Although there
is no Indian case on this point, parties would do well
to avoid alleging that a combination of factors has given
rise to a force majeure event.® Therefore where Bharat
Petroleum issued notice of force majeure to Golar en-
ergy citing a combination of a seasonal decline in de-
mand and the spread of coronavirus, it may be possible
to object to such an invocation of force majeure.’

Companies would do well to points raised
in the previous section when invoking force majeure
clauses since there has been an upsurge in force ma-
Jjeure declarations. Most notably, Indian Oil Corpo-
ration Ltd., the leading oil refiner in India declared
force majeure on crude oil purchases from four of its
largest suppliers because demand fell - with flights
suspended and motor vehicles off the road- after a 21
day nationwide lockdown was announced to tackle
the coronavirus.!® This lockdown has since been ex-
tended further. Whether this invocation of force ma-
jeure will be challenged, and if challenged, upheld,
is left to be seen. Moreover, it is uncertain whether
Indian Oil Corporation will attempt to invoke force
majeure in its contract signed with Rosneft in Febru-
ary, 2020." Since COVID-19 had already started run-
ning rampant by this time however, it would be diffi-
cult for parties to successfully claim that the event was
unforeseen at the time of signing the contract.

There is yet to be a case decided by Indian courts
as to whether economic difficulties like insufficient
funds will exempt a party from its payment obliga-

7Sea Angel Case, 2013 (1) Lloyds Law Report 569 as cited in Energy Watchdogs para 39.

8 Seadrill Ghana Operations Limited v Tullow Ghana Limited, 2018 EWHC 1640 (comm).

? BP issues force majeure to Golar over Tortue Ahmeyim LNG project, ECONOMIC TIMES, https://energy.economictimes.
indiatimes.com/news/oil-and-gas/bp-issues-force-majeure-to-golar-over-tortue-ahmeyim-Ing-project/75057373.

10 Shuttered buyers send force majeure notices to energy companies, ECONOMIC TIMES. Available at

https:

economictimes.indiatimes.com/industry/energy/power/shuttered-buyers-send-force-majeure-notices-to-energy-cos,

articleshow/74920676.cms 2utm_source=contentofinterest&utm_medium=text&utm campaign=cppst;

India will be under complete lockdown for 21 days: Narendra Modi, ECONOMIC TIMES. Available at

https:

economictimes.indiatimes.com/news/politics-and-nation/india-will-be-under-complete-lockdown-starting-mid-

night-narendra-modi/articleshow/74796908.cms ?utm_source=contentofinterest&utm medium=text&utm cam-

paign=cppst.

T Rosneft-10C ink crude supply pact; India, Russia discuss BPCL, OUTLOOK. Available at hitps://www.outlookindia.com
newsscroll/rosneftioc-ink-crude-supply-pact-india-russia-discuss-bpcl/1727099.
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tions although common law precedent seems to indi-
cate that such claims will not be entertained.!? There
have been mixed reactions from Indian parties on this
point. When a state-run power corporation invoked
Jforce majeure to justify non-payment of dues, it was
not well received by Solar Energy Corporation of In-
dia (SECI), the counterparty.’* SECI pointed that
the force majeure clause applied when unforeseen
events prevented delivery or supply (perhaps as per
the terms of the clause). Since neither delivery nor
supply was affected, and because power production
was proceeding as usual, it was not an appropriate in-
stance to invoke force majeure. SECI also added that
the inability of the state corporation to collect pay-
ments from its customers is not a valid ground to in-
voke the force majeure clause.

It might be useful to apply the principles identi-
fied in the preceding section to a force majeure clause
contained in Gazprom’s Model Gas Sales Agree-
ment, in which Article 7 deals with force majeure.'*
It is noteworthy that Article 7.1 contains a non-ex-
haustive list of events that amount to force majeure,
and restricts the scope of force majeure to release
a party unable to perform delivery or acceptance ob-
ligations from its obligations because of force majeure.
Only if the party responsible for delivery is unable
to do so, is the counterparty exempt from payment.

2The Concadoro [1916] 2 AC 199]

Needless to say, the approach taken by IOC would
not stand under Indian law if this were the contract.
Article 7.1 explicitly clarifies in the end that no event
of force majeure would relieve the buyer of its pay-
ment obligations. A counterparty would appear not
to have recourse to Section 56 to claim extra contrac-
tual exculpatory relief.

Conclusion

The preceding discussion reveals that there are cer-
tain aspects of the Indian position on force ma-
Jjeure that lack clarity. It is likely that an increase
in litigation associated with force majeure in the wake
ofthe COVID-19 will result in some clarity. As a mat-
ter of urgency, there is a need to clarify the interaction
between force majeure and frustration in the Indian
context. For now, parties should carefully examine
their contracts to decide whether an argument un-
der Section 56 is an option at all, if they have force
majeure clauses in their contracts, and should not as-
sume frustration is open to them as an alternate reme-
dy. Additionally, in respect of the energy sector where
an emerging trend is that buyers are invoking force
majeure clauses to avoid payment obligations, parties
would be well advised not to permit this in the lan-
guage of the clause itself.

B Coronavirus: Power Discoms Can’t Invoke Force Majeure To Stop Buying Renewable Energy, BLOOMBERG QUINT. Avail-

able at htps:

'www.bloombergquint.com/business/coronavirus-power-discoms-cant-invoke-force-majeure-to-stop-buy-

ing-renewable-energy.

" Gazprom Gas Sales Agreement (Inchukalns UGS). Available at http://www.gazpromexport.ru/content/file/auctions/GPE _
Auction_March_2016_Gas_Sales_Agreement (Inchukalns_UGS).pdf.
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IS INDIA’'S NEXT MOVE, A DEFENSIVE
MASTERSTROKE: ANALYSING HOW
FAR IS INDIA’S NEW BIT EQUIPPED
TO DEAL WITH ISDS CLAIMS POST
ITS STRICT COVID-19 MEASURES

Mr. Rajarshi Singh

4th year student,

National University Of Study
and Research in Law, Ranchi

n an effort to minimize the impact of the Covid-19

virus on its demography, the Indian government

on March 23 announced a 21-day nationwide lock-

down. This follows the decision of the World Health
Organization (‘WHO’) dated 11" March 2020, where-
in it declared Covid-19 as a global pandemic.! Execu-
tive measures taken by the State to contain the spread
ofthe virus continue to have adverse effects on the eco-
nomic interests. These measures have a significant im-
pact across various sectors of the economy. Businesses
are drying up as restrictions are placed on movement
of individuals and goods.

The government is taking various regulatory
steps to ensure that the country is stocked in terms
of medical supplies. To this end, the government has
banned the export of 26 active pharmaceutical ingre-
dients. Additionally, in order to ameliorate the medi-
cal infrastructure of the country, it is anticipated that
the government may undertake several regulatory
steps such as ordering manufacturers to allow their

Ms. Anamika Singh
4th year student,
National University
Of Study and Research
in Law, Ranchi

production facility to be used for producing venti-
lators or personal protective equipment (‘PPEs’)
for health professionals; issuing compulsory licens-
es for certain drugs made by foreign pharmaceutical
companies; or even nationalising some of the indus-
tries for a limited duration.?

2015 Model BIT Provisions
Which can Preclude
Investment Claims

These measures may result in disturbing the ‘norma-
tive environment’ of the investment, as envisaged un-
der respective Bilateral Investment Treaties (‘BITSs’),
resulting in limitations on property rights of foreign
investors, interference in contractual relations and un-
predicted disruption in business. Looking at the crys-
tal ball, this apprehension finds basis that as soon as

"WHO Director-General’s opening remarks at the media briefingon COVID-19, 11 March 2020. Available at https.//www.who.
int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19--- 1 1-march-2020.

Last accessed on 08.04.2020.

2 Prabhash Ranjan, Covid-19: Why India doesn’t need to worry about investor-State dispute settlement claims. Available at

https:,

www.hindustantimes.com/analysis/covid- 1 9-why-india-should-not-worry-about-investor-state-dispute-settlement-

claims/story-iVSEVHHoQGxMrc7Hao3Jj7L.html. Last accessed on 02.04.2020.
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the dust settles, India may face investment claims from
foreign investors alleging a breach of BITs.

Since arbitration jurisprudence is guided largely
by contractarian origins, these treaties typically set
out procedural preconditions for submitting a claim,
the substantive obligations owed by the contracting
states to a foreign investor, and remedies available
in the event of a breach.? These BITs provide the legal
basis for investor-state claims by defining the con-
tours of a State’s obligation to foreign investors.

Under the new BIT*, Article 5.5 limits State’s
obligation vis-a-vis expropriation of an investment,
having its foundational basis in protection of public
health. It reads;

“5.5 Non-discriminatory regulatory measures
by a Party or measures or awards by judicial
bodies of a Party that are designed and applied
to protect legitimate public interest or public
purpose objectives such as public health, safety
and the environment shall not constitute expro-
priation under this Article.”

Further, Article 32.1(ii), as represented below,
creates an exception for measures applied which are
necessary for safeguarding of public health. However,
such measures must be non-discriminatory in nature.

“32.1 Nothing in this Treaty shall be con-

strued to prevent the adoption or enforcement

by a Party of measures of general applicability
applied on a non-discriminatory basis that are
necessary to:

(ii) protect human, animal or plant life or
health;”

Article 32.1 qualifies the measures taken under
this provision by a condition of ‘necessity.” Hence,
it is imperative to understand the threshold of this
qualification. In other words, what would constitute
as a ‘necessary’ measure and whether the measures
undertaken by the Indian government in response
to Covid-19 will qualify this condition. The assess-
ment of what constitutes a ‘necessary’ measure lies
with the Arbitral Tribunal. As provided for in the Trea-
ty, in considering whether a measure is “necessary”,

the Tribunal shall take into account whether there
was no less restrictive alternative measure reasonably
available to the government.’

The WHO declared Covid-19 a Public Health
Emergency of International Concern. The connota-
tion carried with such a declaration is that it is ‘seri-
ous, unusual or unexpected’ and can potentially result
in trans-national implications requiring immediate
international action. Hence, expeditious interference
to restrict the outbreak was imperative. Practices such
as ‘isolation’ and ‘social distancing’ have attained
global recognition as essential methods to combat
Covid-19. Moreover, the necessity of a complete
lockdown can be ascertained by considering that
globally, several countries have adopted this meth-
od including India, the list consists of UK, China,
France, Italy, South Africa, New Zealand and several
others. Additionally, owing to the fact that countries
which declared lockdown are currently in a better
position against the impact of this virus, it should
not be a hard task to evidence that the lockdown was
a ‘necessary’ measure. Examining the coronavirus
pandemic in this light, it should, in principle, be able
to meet this qualification of necessity as envisaged
under this BIT.

Measures Undertaken
were in Exercise of State’s
Police Power

Investors may raise claims assailing State’s regulato-
ry actions as being expropriatory in nature. In such
a case of indirect expropriation, the doctrine of po-
lice power serves as a frontier defence. Police pow-
ers mean powers that vest with the States, which
enables them to undertake bona fide, non-discrim-
inatory measures for the protection of public health
and public welfare in general. Though there is no
specific provision regarding this in the new BIT, but
since it is a principle of customary international law,

3 Beharry, Christina L., and Melinda E. Kuritzky. “Going Green: Managing the Environment Through International Invest-
ment Arbitration.” American University International Law Review 30 no. 3 (2015).
* https.//dea.gov.in/sites/default/files/Model BIT Annex_0.pdf.

3Chapter VI: Exceptions, Model Text for the Indian Bilateral Investment Treaty. Available at https.//dea.gov.in/sites/default,

files/Model BIT Annex_0.pdf. Last accessed on 10.04.2020.
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its applicability is not conditional upon a specific
provision to that effect.

The tribunal in Philip Morris v _Uruguay con-
sidered that the police power of States was re-
flected in customary international law and applies
to the expropriation analysis accordingly.® This
holding was further acknowledged in Saluka v
Czech Republic.” In Philip Morris, the tribunal held
that “State’s reasonable bona fide exercise of police
powers in such matters as the maintenance of pub-
lic order, health or morality, excludes compensation
even when it causes economic damage to an investor
and that measures taken for that purpose should not
be considered expropriatory.”

Another significant ruling on this point
is the Bischoff Case®, wherein the Claims Commis-
sion held that “during an epidemic of an infectious
disease there can be no liability for the reasonable
exercise of police power.” Hence, on a close as-
sessment of the factual matrix around corona-
virus pandemic, and the ease of its transmission
amongst humans, State measures in exercise of its
police powers, which may result in economic dam-
age, bearing a direct nexus with the objective, will
not constitute as expropriation of investment from
the vantage of international investment law.

INDIA: BIT'SVS COVID-19 | ANALYTICS

Customary Law Defence
of Force Majeure

Another defence which could be invoked against
ISDS claims is that of force majeure. It must be not-
ed that the new BIT does not provide for a specific
force majeure clause and it will have to be invoked
as a principle of international law. However, since
the term force majeure has been used and accept-
ed by international tribunals on a regular basis,
thus it can be said to constitute a rule of custom-
ary international law hence reinforcing its validity
in such claims.’

Force majeure precludes the acts of a state
in non-conformity with an international obligation
if an act is due to the occurrence of an irresistible
force'® or of an unforeseen event'' that is beyond
the control of the state, making it ‘materially im-
possible in the circumstances to perform the obli-
gation.'? Force Majeure is said to be scantly argued
in investment treaty arbitration but it has been
in fact, successfully invoked at several instances.'
Moreover, there is a precedent in this regard since
a deadly virus outbreak in West Africa was consid-
ered to be a force majeure event.'

¢ Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay,

ICSID Case No. ARB/10/7, (2018).

’Saluka Investments BV v Czech Republic, Saluka Investments BV v Czech Republic, Partial Award, ICGJ 368 (PCA 2006),

17th March 2006, Permanent Court of Arbitration.

8 Bischoff Case, Reports of International Arbitral Awards, VOLUME X pp. 420-421 (1903).

! William W. Burke-White & Andreas von Staden, Investment Protection in Extraordinary Times: The Interpretation and
Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties, 48 Va. J. Int’l L. 307 (2008).

10 Article 23, ILC Articles. An irresistible force is defined as “a constraint which the State was unable to avoid or oppose by
any means”; See also Doug Jones, Investor-State Arbitration in Times of Crisis, 25 Nat’l L. Sch. India Rev. 27 (2013), P. 33.
[hereinafter ‘Investor-State Arb in Crisis’].

T Article 23, ILC Articles. An unforeseen event is one that is “neither foreseen nor easily foreseeable”; See also Investor-State
Arb in Crisis, ibid n 9.

2 Article 23, ILC Articles. Materially impossible is qualified with the Statement that “a more difficult performance is not suffi-
cient, for example in case of political or economic crisis.”; See also Investor-State Arb in Crisis, ibid n 9.

B3 Gould Marketing, Inc. v. Ministry of National Defence of Iran, Interlocutory Award No., ITL 24-29-2 (Jul. 27, 1983);
Amoco International Finance Corporation v. Government of the Islamic Republic of Iran, Award (Jul. 14, 1987), 15 Iran-U.S.
CI. Trib. Rep. 189; Phillips Petroleum Company Iran v. The Islamic Republic of Iran & the National Iranian Oil Company,
Award (Jun. 29, 1989), 21 Iran-U.S. CI. Trib. Rep. 79.

" Klaus Peter Berger, Renegotiation and Adaptation of International Investment Contracts: The Role of Contract Drafters and
Arbitrators, 1(4) Transnat’l Disp. Mgmt. (2004), at 4, see also Hubert Konarski, Force Majeure and Hardship Clauses in In-
ternational Contractual Practice, 2003 Int’l Bus. L. J. 405, 425 (2003) (noting that force majeure clauses “constitute ordinary
commercial safeguards as a means of protecting the parties against an unexpected turn of events”).

April 2020, N2 3 (18) | 21


https://www.italaw.com/sites/default/files/case-documents/italaw7417.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0740.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0740.pdf
https://legal.un.org/riaa/cases/vol_X/420-421.pdf

From a national policy perspective, it is evident
that Indian government is willing to rely on Force
majeure since a recent direction issued by the Min-
istry of Finance, Government of India stated that
unwarranted disruption in supply chains, as a result
of spread of coronavirus, should be considered as
a ‘natural calamity’ and hence the defence of Force
Majeure can be invoked.'"> A similar reading of the sit-
uation was furthered by the Ministry of New & Re-
newable Energy with respect to ‘solar project devel-
opers.’'® This interpretation of the situation is not
merely a domestic practice as similar approach is
taken in other jurisdictions, for example, on Feb 17,
2020, the China Council for Promotion of Interna-
tional Trade (CCPIT) issued over 1600 Force Ma-
jeure certificates to firms in 30 sectors."”

Moreover, it must be noted that the thresh-
old of invocation of this clause is particularly high
and on account of no definition under the new BIT,
its application becomes onerous since they do not
specifically enumerate public health events. Hav-
ing said that, the determination of it being a force
majeure event will depend on a case-to-case basis
bestowing attention to the obligations arising out
of the instrument as well as the surrounding circum-
stances applicable such as the nature of obligation,

extent of impact, expediency of the disputed measure
and the underlying factual situation.

Conclusion

The measures undertaken by the Indian government
to curb coronavirus pandemic will significantly im-
pact the flow of foreign direct investment and se-
verely effect current investments. As a result, there is
a strong apprehension that several ISDS claims will
be brought against the State, once the coast is clear.
The new model BIT on the basis of which India has
been negotiating its bilateral investment relations
post 2015, seems to provide solace for executive State
actions aimed at protection of public health. Though
it is difficult to ascertain with certainty how the tri-
bunals will be moved, it seems there is sufficient basis
to preclude responsibility under the new BIT. From
the vantage of international investment law, the con-
tours of the tussle between private economic interest
and sovereign powers are well accounted for in the new
BIT. And under the regime of this new BIT, it is dif-
ficult to attribute State responsibility for measures
put into place by the Indian government, regardless
of whether one views lex lata through the lens of in-
vestment protection, sovereignty or development.

5 Memorandum No. F18/4/2020-PPD, Ministry of Finance, Government of India, 19.12.2020. Available at https.//doe.gov.

in/sites/default/files/Force Majeure Clause - FMC.pdf. Last accessed on 10.04.2020.
6 Memorandum No. 283/18/2020-GRID SOLAR, Ministry of New & Renewable Energy, Government of India, 20.03.2020.

Available at https:

‘mnre.gov.in/img/documents/uploads/file_f-1584701308078.pdf. Last accessed on 10.04.2020.

7China Council issues 4,811 force majeure certificates to firms amid virus disruptions, Reuters, March 3 2020. Available at

https:,

www.reuters.com/article/media-china-council-issues-4811-force-ma/media-china-council-issues-4811-force-ma-
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PRACTICAL TIPS TO PREPARE
YOUR LOSS CLAIM RESULTING
FROM THE COVID-19 PANDEMIC

Sirshar Qureshi
CEE, Russia & CIS
Dispute Advisory
Centre of Excellence
Leader, PwC

The COVID-19 outbreak is causing uncertainty around the world. Organisations
are facing or have faced various challenges in terms of health and safety of employees,
infrastructure of working from home, supply chain disruption and liquidity to name
a few. But in order to emerge as unscathed as possible, organisations need to start
looking forward.

Drawing on our experience working on cases in local courts and international
arbitration, we have seen the same challenges consistently arise. Whether a client
is facing claims brought against them or they are bringing a claim forward, the com-
monalities in their reactions often stem from the same lack of preserving and docu-
menting critical evidence needed.

In all cases, parties need to prove their losses and have accurate, detailed docu-
mentation pertaining to the specific claim. Companies often wish they had collected
evidence sooner, consistently documented the steps they took, or had internal pro-
cesses to prepare for potential litigation.

These lessons from our experience can be applied to help organisations during
the unprecedented current COVID-19 outbreak. Lawyers around the world are de-
bating the recovery of losses and the mechanisms that are available for companies
to claim them back. While the legal mechanisms may not be clear currently, busi-
nesses can prepare now for future loss claims.

Why you should start collecting evidence
of losses sooner rather than later

Organisations are currently suffering losses in connection with the COVID-19 pan-
demic. Losses could be pursued under various mechanisms including against business
partners, under insurance policies or as losses claimed from governments in response
to decrees and / or measures or under bilateral investment treaties. The mechanism
to be pursued may differ, but irrespective of the mechanism, the process to quantify
the losses is similar — and this is something that should be done sooner rather than later.

From the point of view of mechanisms aimed at compensating for losses, wheth-
er actual (damnum emergens) or lost profit (lucrum cessans), there is generally an
obligation of the injured party to prove the losses incurred — specifically, the occur-
rence and the amount of losses, as well as the causal link between the loss and the loss
event or breach of duty (e.g. what losses were caused as a result of the government
measures in the case of a claim against the government). The injured party would
also need to prove that it had taken reasonable steps to mitigate the losses incurred
and disclose whether these losses have already been fully or partially compensated
in other ways.

It is important to act now and start collecting evidence in relation to potential
losses as later it may be difficult to go back and recreate and capture all of the infor-
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mation retrospectively; plus later on it is possible you
may miss documents and information that may have
supported your position.

5 steps to quantify
losses effectively:

1. Review any contracts that may give rise
to a claim for compensation for actual loss
or lost profit, or an obligation to reimburse
a counterparty. It is also important to exam-
ine the terms of the contracts which relate
to the current situation and which could lead
to a limitation or cancellation of the right
to compensation.

2. Identify the documents required to substan-
tiate the loss and the deadlines by which
the claim, including the documentation,
is to be submitted. If the required infor-
mation is not entirely clear, communicate
it with your insurance company or an insur-
ance broker.

3. Set up internal processes so that the infor-
mation you need to prove the loss is stored
in one place, and you do not have to search
for it when you need it. It is better to have
more data and documents than less, but all
of them should be relevant.

4. If the compensation includes lost profit or
consequential type losses, it is appropriate
to obtain the services of an expert ahead
of time and to discuss with him/her the doc-
uments he/she will need to calculate the loss.
The necessary supporting documents may
vary depending on the calculation meth-
od applied, which will be dependent upon
the given situation. Consideration will also
need to be given to the period that the loss-
es will be incurred and whether permanent
losses need to be assessed.

5. Make a request for compensation in a timely
manner, within the time limit specified un-
der the applicable contract, policy or regula-
tion, and ensure it is as thorough as possible.

6. Empower a person / team to drive the data
collection and define data collection rules
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and procedures. It is of great importance, par-
ticularly in the remote working environment.

Case study

The documents to be collected will vary accord-
ing to the type of organisation. However, let us use
the example of a Company that operates a luxury ho-
tel and restaurant, which targets mainly foreign af-
fluent clientele. In addition to hotel guests, the hotel
restaurant is also open to the public, which accounts
for about 50% of sales.

As a result of the measures imposed due
to the outbreak of COVID-19, the Company has suf-
fered significant financial losses:

I. The hotel was closed until further notice
and all booked reservations were can-
celled.

2. The restaurant had to close its premis-
es to the public, resulting in a decrease
in sales; in addition, the restaurant had
to discard or donate part of the inventory
which it could not use.

3. In order to mitigate the decrease in sales,
the restaurant has begun to offer its custom-
ers take-away food.

4. The average spend of customers on take-
away food is only around 30% of the pre-cri-
sis level, mainly due to a lack of the hotel
clients from abroad.

5. The Company has a contract with its key
food supplier that sets a minimum value
of goods which it is obligated to purchase
each month. If it fails to do so, the sup-
plier has the right to demand the payment
of a penalty.

Due to the restriction of business activities,
the Company reduced its purchases of goods and ser-
vices, as well as labour costs, by combining layoffs
and forced holidays.

Examples of documents
to be collected

Actual losses:
+ costs of spoiled / expired goods / products
that are no longer usable due to limitation



/ closure of business activities, including
proof of disposal / donation;

» cancelled reservations of clients requesting
to return deposits, including communica-
tion with them and the bank account state-
ments confirming the refunds;

» sanctions from trading partners relating to /
caused by the crisis;

» additional costs that would not have been
incurred if the crisis had not occurred (in-
creased cleaning requirements, disinfec-
tion needs, purchase of protective equip-
ment); and

* documentation of penalties, sanctions, late
payment interest including consequences
of non-compliance with bank covenants
and other financing terms.

Lost profit

* the business and marketing plans
of the company and pre- and post-cri-
sis budgets and their changes in relation
to the evolution of the situation reflecting
expected sales and the number of hotel
and restaurant guests during normal op-
erations and during the crisis, including
post-crisis prospects; and

* documentation of savings due to limita-
tion / closure of business activities, doc-
umentation of the “usual” costs and reve-
nues vs. an overview of actual expenditures
and revenues.

S P\\/C: HOW TO PREPARE LOSS CLAIM | EXPERT'S CORNER

Mitigation measures

* documentation of the steps taken to mitigate
the effects of the crisis and their evolution
as the crisis develops, such as: seeking to re-
duce wages and other fixed costs, finding al-
ternative suppliers, changing the distribution
channels (take-away), changing assortment,
negotiating deferrals of contractual obliga-
tions and loan repayments, transfer of em-
ployees to another job; and

» the impact of the state measures on limiting
the losses caused by the crisis.

Considerations to keep in mind:

In addition to evidence about the losses incurred,
it is important to clearly document the decisions made
by the organisation in reaction to the crisis that were
implemented to mitigate any losses including govern-
mental anti-crisis measures.

For a multi-country business, it is import-
ant to precisely monitor restrictions in all countries
in which the organisation is operating, as restrictions
impacting them may have different timescales.

For periodically prepared documents, such as cash
flow reports, save versions for individual periods during
the crisis, as well as shortly before and shortly after
the crisis. Continue to capture the impact as and when
restrictions are lifted and when businesses return to nor-
mal — as there may be longer lasting effects.

Set up cost centres internally so that management
can charge / allocate time to dealing with the crisis.
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ARBITRATION KITCHEN WITH
JACOMIJN VAN HAERSOLTE-VAN HOF (LCIA)

Arbitration Kitchen with Jacomijn van Haersolte-van Hof (LCIA). Season 1 Episode 1.
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Yy

ladimir Khvalei: We decided to start

with Jackie our “ArtbitRAAtion Kitchen” we-

binars. What we are going to cook tonight?

Tonight we are cooking white asparagus
with potatoes, herbs, eggs and ham, it is served
with a simple butter sauce. What is special about
itis this white asparagus, which are only available

MpoKkpyTHUTe 3KpaH BHW3, YTOBbI NOCMOTPETb NOAPOGHYHO UHBOpMaLWO
v

are too expensive”. This is something that only
Dutch people would do. They refuse to sell you
something if they think it is too expensive. Then
he explained to me that it has been a little bit
cold, that is why they have not been available as
much as they normally would be but it is starting
now, the season.

Ok, but for example in Moscow | normally see green
asparagus in supermarkets. If we have green aspara-
gus, what we have to do with this to make it?

at a very short time a year and not in every coun-
try of the world, I think. Sometimes it is a very

Dutch, German type of asparagus.

So, now is a good season for white asparagus, right?
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Right, although this immediately shows you how
Dutch is this. I ordered asparagus that I wanted
to use and I ordered everything now by email
and collect everything at my green grocers.
When 1 came up to pick asparagus, the seller
said: “I put everything in the bag that you need-
ed except for the asparagus because I think they
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Green asparagus are in a way easier, because you
just chop off a little piece at the end. You boil
it and that is fine. The white ones have a finer
taste, a finer texture but you do need to slice them.

The trick about this meal is that everything
needs to be served at exactly the same time. So
I need to boil potatoes which is about 20 min-
utes, the asparagus should not be more than


https://www.youtube.com/watch?v=8KYmQj6w8Po
https://www.youtube.com/watch?v=8KYmQj6w8Po

15 minutes, eggs should be 10 minutes and then
the butter which needs to be just melt. Also you
need a hot plate at the end.

It is very easy recipe but the issue
isinthe timing. And also the potatoes I should say,
itisthe similarities between Russia and the Neth-
erlands. The only thing that is truly Dutch
in terms of food, that is potatoes, only we do
not make vodka, we just eat plane potatoes
and what is really Dutch, is to mesh up potatoes
with whatever vegetable is available.

By the way, Russians can make vodka from every-

thing including the wooden chair, but traditional

method is to make it from wheat. Potato vodka is not

a good one. You will have a headache next morning,

so normally it is not recommended. But | understand

that in the Netherlands you normally drink beer,

the Netherlands is famous for beer, right?
Yes, that is right and Jenever, that sort of our
vodka, it is sort of gin, if you will.

| understand that you now in the Netherlands,

which city?
I am in the Hague, very close to the Peace
Palace.

And who is working in the LCIA, if you are now

in the Netherlands? Sometimes on a flight, you can

see a pilot sitting somewhere, relaxing in the chair

and then you ask yourself: “who is driving the jet?”
No, no, the jet is completely under control.
We have been working remotely for a bit more
than two weeks now so it became obvious
the English government would impose mea-
sures that offices need to close. So Thursday
two weeks ago we closed the office and ba-
sically within one week before that we have
converted the LCIA into a remote office,
everybody was provided with computers and
insofar as they had computers we ensured
that the safety measures were in place and we
sent everybody home. I stayed in the office
for one more day with two people and left,
and it really felt like captain leaving the ship
as it is sinking but the good news is that all 43
people are working remotely and this is en-
tirely business, we are using Zoom quite a lot
for various meetings and LCIA is operating
remotely.
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So you accept cases but only electronically, right?
Correct. So the first week we had like 27 cas-
es were coming, absolutely no sign of slowing
down. Under the 2014 Rules, pretty much ev-
erything is done electronically anyhow. There
are very few things which in line with what
other institutions are experiencing, needs
to be done on paper, it is quite rare and
of course, we encourage people now to do ev-
erything electronically, which is also in the in-
terest of people being in the cases. So there
is only some old legacy cases where we would
not have email addresses where we may find,
that, for instance, we need to send out award
on paper, which we can do. But everything
much happens electronically now.

So one files a case in a paper form that will be deliver

to LCIA, you will not start the case?

No, no. We also accept paper filings, however,
encourage people to file electronically.People
have adjusted incredibly quickly to this new re-
mote environment. [ am not suggesting it is easy,
most of us are suggesting as it continues it will
be challenging to keep everybody motivated
and happy. Some people have children at home,
some people are completely alone at home,
some people do not have great facilities at home
but overall it’s gone quite well and we are lucky
to have all the work that we have with the new
cases coming in and ongoing cases.

What is happening with the hearings?

The hearings are the part of the proceedings that
we have least influence over or actually involve-
ment in. That is up to the arbitrators and they
choose hearing centers. We do see in the cases
that we administer a lot of correspondence about
hearings but that is not something that we are
involved with. What we are seeing is a mixture,
people are postponing some hearings, people are
converting hearings into remote hearings, peo-
ple are making hearings shorter or saying, or do
we actually need a hearing?

How do you cope with your self-isolation, what you

do, how do you kill your time?

Well, that is not very much time to kill, that
problem resolves itself. The closing of the office
coincided with my teaching at Leiden Universi-
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ty where I was appointed as a professor a while
ago. There we had to convert the course into
the remote course. I have also a couple of cas-
es as an arbitrator, for some reason these cases
to be seem as active as ever. But I am actually
pretty used to working by myself, it is interesting
that I am now in the Hague. Normally during
the week I am not here, so maybe my family
may be very sick of me in a couple of weeks. But
I go for a run in the morning, at night we have
dinner together, tonight the asparagus. What
of the main things I do now, I listen to music
I always do, music is always important to me and
that keeps me motivated as well.

What kind of music, is it rap or something more
fashionable?

No, you said fashionable. I do not know is it fash-
ionable, maybe it is very unfashionable. No,
classic music and in particular chamber music.
Although at this time of the year, well, you can
say fashionable in the time leading up to Easter
Holland is obsessed with passion music, in par-
ticular, Bach, German authors, pretty much ev-
ery night there are performers, people debating
actively which performance is superior, but yes,
classical music.

What is really nice, the weather is amaz-
ing. In the mornings I go for my run and we are
in a certain, they do not call it lockdown alto-
getherbut I think it is what is essentially it is, most
shops are closed except for food shops and you
are not allowed to get too close to other people.
So basically there is nobody on the street, very
few cars, very few bicycles and what of the few
things that you can do is go for a run, so I go
at 7.30 and I see other idiots running around
but otherwise there is nobody in the streets, so
it is actually a nice way to start the day.

How many children do you have?

Two, excluding my husband. A 15-year-old
girl and 17 years old boy, who are doing school
from home.

Can you tell us is it you on this photo?

Yes, this is me in a single scull I used to roll when
I was in a high school. Perhaps it tells you some-
thing what a great team player I am, I used a sin-
gle scull, this is at the end of some strange race,
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I do not quite remember where this was. It was
onariver but typically you have a racing sort of row-
ing course. But thisis a long-distance course, a long
distance race and I just finished. I lean back. I think
I was 16 years old on that picture.

But this is a serious sport you need to be strong to do

it. It is amazing.
Yes and you need to be able to concentrate.

So you were involved in arbitration already

at the time when you were in university, right?
Even before that, when I was doing my basic law
course I did some arbitration.

Once a second, | have some more, is this the one?

This is where I sign my name on the wall
in a so called Sweat Room, where you sit to wait
for the outcome of the results. So I've just fin-
ished my law school and you see my parents who
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are holding the ladder they signed this wall a few
decades before that, when they finished medical
school in the same university.
Where is this wall?
In the oldest building of the university building
in Leiden.
So if I go to the university building | will still find
your name?
Absolutely. When you come to my inaugural
lecture, which is now not going to take place
in June, but probably in December, then you
can still see this wall and every student who
graduates puts their name on the wall.
What'’s a nice tradition. This is really nice. Do you
also recognize yourself in this picture?

Thisisactually my PHD graduation. Thisisthe oral
defense of the PHD process, which is a four-year
thing. And behind me you see, that is very Dutch,
it is something similar to having bridesmaids when
you get married. When you do your PHD here you
may have two people who are there as your support
act and should you completely fail theoretically
or at least historically, they are allowed to answer
on your behalf (but they are not supposed to do
it). You do not bring your neighbor or a random
best friend. It has to be somebody who knows what
you are doing, so this is Judith Freedberg, who
was at a time at [CCA and Beth Garrett, who was
at the time at Iran-US Claims Tribunal with whom
I worked with quite closely and they are standing
there watching me nervously, as I am trying to an-
swer the question.

What about this photo?

Ok, what was the topic of your thesis?

The UNCITRAL arbitration rules as applied
by the Iran-US Claims Tribunal.

Well, this is special. You see me and on the left
you see Pete Sanders, the Godfather of Arbitra-
tion, who is the reason why I took up arbitration.
He was a colleague of my parents, who were
professors in Rotterdam and one of the few law-
yers, I think, that they knew. So when I needed
to write a paper in university, they said: “Well, go
and speak to Pete”. And Pete said that what you
want is arbitration, which I actually looked up
in the dictionary. I never heard of arbitration. So
I did my masters paper on arbitration, I did my
PHD. And this is where Pete congratulates me
on the PHD, I think in 1991 it would have been.

When | read your CV, | actually first time realized
that you were a trainee at Baker & McKenzie. Was
it in New York?

That is right. I have been in a private practice
for about 25 years before I joined the LCIA. But
while I was doing my PHD, I spent 4 months or
something like that, not very long with Baker &
McKenzie New York. Because Baker & McK-
enzie was a depositary of all filings by claimants
before the Iran-US Claims Tribunal, so it was
a very vital and the story Grant Hanessian always
told me, it was some smart associate who said:
“Why do not we team up all these American
claimants and collect all our submissions and
keep them in one place”. And I think all those
documents, which are now in Baker, David
Caron was instrumental in taking over those re-
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cords, it was a really important place to be. This Coming back to pictures, | have a very nice picture
isbefore the internet. If you wanted to study what  to show you.
was happening at the Iran-US Claims Tribunal,
one of the best places to do it was to be there. So
I worked with Arthur Rovine and the then very
young associate Grant Hanessian. That is my
Baker connection.
Yea, Grant is still with Baker. When | was preparing
for our webinar, | looked at what | have in my dacha,
and found nice Dutch shoes.

Yes, this was my first job after doing my PHD.
It is the small hall in the Peace Palace and I was
a tribunal secretary to the US UK tribunal, be-
tween the United States and the United Kingdom.
So I worked with a tribunal for a year and we had
a month- long hearing in the Peace Palace, so it was
a pretty steep promotion from an obscure academic
to sitting at this table where most people only seat
when they are 85 and have a lot less hair then I had
on that picture. But of course I was there as a tribu-
nal secretary but it was quite an amazing experience.
I want you to show one very nice painting, | believe
you must recognize it.

It has Baker & McKenzie logo, this is an old logo but
it is still here. And we had a partners meeting in Am-
sterdam and everyone was presented with such kind
of wooden shoes.

Do you wear them?
| tried. Honestly, | tried and | found them extremely
inconvenient. It looked like a torture. | am wondering,
is it really the case that people used to wear that
kind of wooden shoes in the Netherlands?

I think that actually people still wear them,
but apparently they are really good if you want
to work in sort of muddy soil and you can slip
out of them quite easily, so there is really noth-
ing else that is, well, will not say comfortable,
but convenient, for walking in semi-wet soil and
then leaving them outside the kitchen door and
stepping out. But I think you need to wear them
with thick socks or maybe even some sort of in-
ner shoes. I must admit I am a sort of a city girl
and I am not the best person to ask.

Migration | Nefe Ogodo

It is a picture I bought in Abuja in Nigeria.
But it is actually very special painting. There
is a bit more air on top and sand underneath,
and it is a very moving picture of the displaced
persons’ camp in Northern Nigeria, and there
is something about it because it is so narrow and
long and it gives an impression of movement. So
I found it an incredibly moving picture, which
I took on with me, enframed it and now I have

it in my study here, in the Hague.
You were, | think, one of the first persons, who raised
in 2014 at ICCA Miami Congress the problem of di-
versity in international arbitration. The reason why
| am showing you this picture, because you referred

| thought that people adjust the shoes to the shape
of the feet, maybe this is the way to handle it?

No, no, you just suffer.
This is what makes Dutch people strong.

Exactly.
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to this picture and you said that you were amazed

looking at these people as they were different but
hey were equal in some sense because they are

moving in the same direction. Then you made some

parallel in international arbitration. Right? Do you
remember it?

Yes, I do and ICCA was special. This was just be-
fore I joined LCIA and I did not invent this my-
self but I had read about an initiative years earlier,
when American law firms took this pledge to ef-
fectively force law firms to have inclusive teams
when they pitched for work, and I suggested that
we would do something similar in arbitration
where princes of arbitrators would refuse to take
on an appointment if they felt that the tribunal
was not sufficiently diverse. And at the time I did
not focus specifically on gender. But the pledge
that was picked up by others, particular by Su-
venure Lori, who was really made into something
tangible. Gender perhaps is one of the easier,
difficult as it is, because it is very concrete and
it is quite clear what your targets are: name 50%
and you can measure that. What is also special
about it, it is not just a painting what is special,
but what is special about the circumstances, when
I was in Nigeria to promote the pledge at the time
that was the pledge on inclusion of women. A lot
of African participants rightly stressed the impor-
tance of racial inclusivity as well. So I have very
special memories of that trip because it high-
lights that diversity is more than gender diversity,
it is about every kind of diversity and we are all
in this together and we need to work on all these
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to the parties and co-arbitrators selecting arbi-
trators. For LCIA-selected arbitrators we have
achieved 47% female appointees last year. So
that is almost a gender parity. And I think why
the pledge has been so successful, it gives insti-
tutions, co-arbitrators, people something that
they can refer to even when they feel a little bit
uncomfortable discussing gender, they can say:
well, it is not just me, it is not just my personal
perspective, but I think my law firm has signed
up to the pledge, or the company has signed up
the pledge. It is almost as if that you can blame
somebody else or at least point to something very
quick in support of your desire to promote diver-
sity. So I think it has been and if you look at other
institutions and appointment numbers, number
of female appointees has risen enormously.

And | have a couple of questions in this regard.
What | found in LCIA statistics is a little bit strange
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LCIA Statistics on Gender Diversity (2014-2018).
The ratio of men and women appointed by the LCIA
Courtin 2014-2018

You see here a ratio of men and women appoint-
ed by LCIA and you see that female appointments

kinds of diversity.
After you started this pledge in arbitration,
did situation with diversity in arbitration changed
now, 6 years later?

100.0

I think it is massively changed the environment. 750
And I think, certainly with hindsight, focusing
. . 50.0
initially on gender was really smart and really im-
portant. Because I do not think that the pledge 250
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would have gained attention that it has gained.
The challenges are now gonna be to move from
gender. As I look at the numbers, there is a bit
of a sneak preview of 2019: the LCIA numbers
are not yet published, they will be published
shortly. LCIA selects arbitrators in addition
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But if you look into the party’s appointments, you

will see that there was some raise in 2017 and then

there was a drop in 2018. So the parties are still

pretty reluctant to appoint female arbitrators.
Yea, I do not have the precise numbers here and
I would not necessarily disclose them anyhow,
but I think for 2019 we get up to total average
of 22 to 24%, so given that the Court accounts
for 47% you see the parties and co-arbs are leg-
ging behind. I think that the drop you just showed
was very unfortunate and I do not know, because
it did coincide with people talking a lot more
about diversity. It was a lot of discussion that peo-
ple saw many lists including women. But it was
more like going through the notion, so co-arbi-
trators would say: oh year, we do need to put some
women on the list but then really nothing would
be done with it. The situation has improved, sit-
uation can improve further. It goes to my point
that I do not think parties are necessarily the best
place to make selections anyhow and the same
to large extent applies to co-arbitrators. I think
institutions are often better placed, we know
the market better than individual parties or even
co-arbitrators. At the LCIA we appoint typically
the chairs and sole arbitrators, so arguably more
difficult slots where we require the previous ex-
perience and still we are able to find women to fill
the slots. So it is taking time but I do not think we
should be too pessimistic about it. Actually those
numbers are quite forceful and law firms are defi-
nitely doing what they can.

I want to show you some LCIA statistics for last

18 years, because 2019 are not available yet.

And you see, the number of cases grew significantly

in the last 18 years including the time when you

were at LCIA. So tell me what where your major

achievements with LCIA?
Well, in terms of numbers, I think that num-
bers are a combination of factors. Numbers are
certainly not attributable to one person only.
What I think, I have been part is professional-
izing of LCIA, it has grown and it has required
professionalization. And I think that has worked
and that in turn has then led to increasing trust
in the institution. I think also changes to the or-
ganization, making it more robust and what we

32 | Arbitration.ru

2000 2001 2002 2003 004 2008 2006 2007 2008 006H 2010 2011 2012 2013 2014 2018 2016 2017 2018

LCIA Statistics on Case Filings (2000-2018)

have been seeing now, with the crisis, the fact
that we were able to convert the organization into
a remote institution within, effectively, a week
shows that it was not only the organization, that
it was 10 years ago - much smaller and more de-
pendent on a few individuals. So it is much more
robust organization. I think that in terms of spe-
cific initiatives diversity has definitely been one
of my focuses and something I am very proud of,
and I do think that I personally have contributed
to the increase in diversity.

What we see these days, the rules of all arbitration

institutions are more or less the same. Because

if one institution introduces an emergency

arbitrator - in couple of years you will see others doing

this. If one institution starts publishing the reasons

for decision on challenges, than other institutions do

the same. If | ask you what are three major specific sell-

ing points of the LCIA, how LCIA is different than any

other institution, what would you say?
Well, I think the primary difference and again
that is something which, I have started to speak
much more explicitly about than previously,
is the remuneration system is completely dif-
ferent and that is a much more cost-effective
system. So the hourly rates-based system works
out cost-efficiently for users across the board
- so both for smaller and for larger cases. And
I did appreciate that if you do not publicize that
with real numbers, people do not necessarily be-
lieve it. If you have an ad valorem system you can
have a cost calculator on the web site.

It is more predictable.
It is more predictable but it is also more trans-
parent. So I decided that we would go the full
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monty, if you will, and give actual numbers
so not only the cost calculator in abstract
and give actual numbers. In fact, one
of the things we are doing in this period
is updating the cost and duration analy-
sis. That is gonna be the third time that we
will publish numbers. And I think cost and
the fact that our system is cost affective
is the biggest distinguishing factor com-
pared to other institutions. Number two
and that is related I think that LCIA arbi-
trations are time efficient. 16 months du-
ration so we have not really seen the need
to introduce too many specific proce-
dures like expedited. We may do that but
I think already for average proceedings we
have seen a very swift pattern of these cas-
es, where the institution only intervenes
in administration if it is very necessary.
And that is a big difference which I also
see as arbitrator. Different institutions
have a different way of administrating. We
are very hands-off if we can and it is only
ifand when there are issues that we get in-
volved in the arbitration. I think the third
thing arising due to the LCIA’s position
in being international in London. A lot
of our cases are governed by English law not
because there have anything to do with English
parties but for instance in banking and finance
which is important part of our caseload, people
want English law and we are closer to arbitrators
who are best at dealing with those cases.
I have a couple of slides here. You will see that
England is normally a seat for LCIA cases and En-
glish law is usually applicable law. And if you look
at the nationality of arbitrators, you will also see
that the majority of arbitrators are British. As a result
some people believe that LCIA is a very Anglo-centric
institution. | do not know where it is good or bad.
| personally believe it is good.
If you look at the pattern of English law and
English seat, you will see that in the last
three years there has been a considerable in-
crease in non-English law governed cases and
in non-English seated cases. What is very inter-
esting is with a few exceptions, and I can talk

LCIA Statistics on Nationality of Arbitrators (2018)

more about one notable exception, it is not as
if people will choose, for instance, Nigerian law
and Nigerian seat. People are becoming increas-
ingly creative saying: «I like the case to be seated
in London but with Nigerian law». Or the case
to be seated in Athens but with English law.
So there is mixing and matching. The excep-
tion is with some Mexican cases that we have,
both Mexican law and Mexican seat. But that
is the exception. So we are seeing more cases
where people choose something other than En-
glish law and English seat. And they are choos-
ing different combinations. And that is one
of the things I am working on, without trying
to suggest this is a bad thing, as you say. I think
London is according to the Queen Mary’s study
— the premier place of arbitration in the world.
Well, there are many of others good places
of arbitration but we should be very careful not
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to throw away the baby with the potato water.
England is simply a very good place of arbitra-
tion and English law is very popular as you know
also with Russian parties. There are many other
laws and we can handle all of them. But it does
not meant that English law is a bad thing.

Well, in Russia we saw war is war but dinner

should go according to the schedule. And so

people are reminding me that it is already 7 PM

in Europe and people are hungry.l wish all the luck

to your family, be safe and stay home these days.
You too stay safe! Bye, bye.

By the way, | promised you Jackie to have a nice sur-
prise by the end of our webinar. Unfortunately, | am
not as good as you at bargaining, and | am afraid | am
a victim of Nigerian more talented people. Yesterday
I looked at the website of Nigerian artists and | found
this painting, which you like so much. | did not realize
that they are selling it in many copies. Anyway, | bought
it already at a price quoted and arranged for the deliv-
ery to LCIA. So after this situation with the virus is over
you will receive another copy of the nice painting which
you have already in the Hague.

Thank you very much!

List of inguedionts —BAESEmex
for Dutch Asparagus

What do you need before we start
(dinner is served for 4 people):

1) Asparagus: 1.5 kg (white is recommended
and needs to be peeled).
A

2) New potatoes: 0.75 kg o

3) Slices ham (slightly thicker than
used for sandwiches): 8 (300 gram)

.9

5) Butter: approx. 100 gram

4) Eggs: 6

6) Green herbs (mixture of parsley, chives,
savoury chervil or what is available).

Cooking utensils which we suggest are kept ready: )

— Smaller pot to boil the potatoes

— Small pot to boil the eggs - \
— Small saucepan to melt the butter f 7%/ | )
— Chopping board '
— Large serving dish for the asparagus
— Dish for the potatoes
Traditionally, Pinot Blane, Riesling or Sauvignon
Blane are recommended to serve with Asparagus.
However, Jackie’s personal preference

is a White Burgundy.
Bon appetit!

Duteh asparagus
cooking recipe

Thinly peel the asparagus, and chop off
the woody ends of the stem (2 cim). Prepare the pota-
toes - personally, certainly with new potatoes,  pre-
fer to Leave the skin on and simply wash them.

Boil a large and a wedium size pot of salted
water. Start with potatoes which are likely to take
longer (some 15 mins depending ow size). The as-
paragus will probably take around 10 minutes.

Next, boil the eggs. Typically they are served
havd-boiled; t prefer them somewhere between medi-
wm and hard. Remove the ham from the fridge so
that it is not stone cold when you're ready to serve.

Chop the herbs finely, and place in a serving
bowl, with a knob of butter. Melt the rest of the but-
ter bn a small saucepan over Low heat. Peel the eggs
and cut tn halves.

warm a large serving dish and a small pitch-
er or sawce boat.

The trick is to get everything ready at same
time. When the potatoes are ready, drain them
and add to the herbs/butter and toss.

carefully extract the asparagus from the pot
and place them on the heated serving dish. Roll
up the slices of ham and place these arouwnd
the asparagus. Place the eggs around the ham. Serve
the asparagus with the melted butter on the side,
and the boiled potatoes. Best served with white wine
- my personal but atypical preference is Chardon-
nay, preferably a burgundy.

Ew\jog!
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ARBITRATION KITCHEN WITH ALEXIS
MOURRE (ICC) - STUFFED TOMATOES
SICILIAN STYLE. SEASON 1 EPISODE 2

Arbitration Kitchen with Alexis Mourre (ICC) - Stuffed Tomatoes Sic... @ #

' 4
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onight we have tomatoes in Sicilian Style
cooked by Alexis Mourre, the President
of ICC Court of Arbitration. And my fist
question why you choose Sicilian dish? For three, four, five ?
Alexis Mourre: Hello everyone, happy Easter! Two tomatoes per guest I would say.
So tonight, first of all, I have to make a dis- Just tell us what you do.

It depends on my ability, which is quite low, but
I do not think more than, perhaps, 30-40 minutes.
We need 15 tomatoes for how many people?

claimer because I think it is the first time in my
life I am cooking. So the result will be what
it will be. So tonight, we will have Sicilian
Stuffed Tomatoes. If you ask me why Sicil-
ian, because my wife Claudia is from Palermo.

I take the tomatoes and I cut the head like
this, you take the top part of the tomato away
and then you take the inner part of the tomato
and put it into one plate and the empty tomato
on the other. And add some oil to the plate.

Thus, I am cooking Sicilian dish, because my | understand that you are not in Paris now.
boss here is a Sicilian. Where are you?

Ok, I understand that you are assisted tonight

by your wife Claudia and by your daughter, right?
It is more that assistance, it is guidance.

Just before you start cooking just tell us how long

time, do you believe it will take to make it?

I am in Normandy, in the countryside. I am
here with two of my daughters. One is study-
ing at a law school in Paris, the other one is still
in a college. My eldest daughter is studying
medicine. She is helping in Paris at the hospital.
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She is on the frontline this moment. We are very
proud of her.

Oh really, we hope that she is ok.
She is ok, she said she got COVID already. Many
people get COVID and do not even realize that
as they are a-symptomatic. So she said that
she got it but I am not sure.

But what is the situation generally in France?
We all are fine until this bottle is empty.
That is Normandy Calvados.

So you are staying in your countryside with your

family. So, what is about other ICC staff?

Are they also working from home?
They all are working from home, essentially. We
have management with Alex and Anna going ev-
eryday to the office to check notifications. They
are really doing an excellent job in ensuring that
the Court remains open for business. But essen-
tially people at the secretariat work from home
remotely and it works very well.

What about Court Committees and the Plenary

Sessions?
They take place as usual, all by videocon-
ference. The Court is continuing its activi-
ties normally, irrespective of COVID. We are
receiving requests for arbitration and final
awards, and I can say that we do not see sig-
nificant delays in our case administration ac-
tivities. Of course, there are delays in cases
due to postponement of hearings. We have just
issued a very good Practice Note that came
out on the website two days ago, encouraging
parties and tribunals to organize their hearings
by videoconference, and informing the par-
ties of the support that is given by Secretari-
at in this regard. We have seen very complex,
important hearings organized by videoconfer-
ence on different platforms.

So you have prepared tomatoes. Can you show me

your table? What do you have on your table now?
These are tomatoes, parsley, that are raisins,
capers, this is onion, and that is anchovies, and
the tomato pulp.

What is next?
What is next to put a little salt there. Now we
will put the onion. This is the unpleasant part
of it because you can cry with it very easily.
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You know in arbitration very often you see one losing
party crying, so at least those people who lost their
ICC cases will be happy to see you crying as well.
Itis very much like arbitration. You stuffthe arbi-
trators’ head, just like these tomatoes. And I have
my secretary here, who’s really in command.
And the party is crying.

Claudia, what are you adding? Some more oil?
Claudia: I add some oil because the onion was
too dry. Once it gets golden we will cut very small
the tomato pulp. You need to put two anchovies,
so it will melt.

I love anchovies, I will put more than two.
Claudia: You just need two minutes, it will not
take you long. You need to cut the tomato pulp
very small.

So he is cutting what he has got from tomatoes,

right, into small pieces?

The pulp.

The pulp, ok.

Now I am going put this to the fire. And I am go-
ing to put bread crams to onions and anchovies.
The next step is to put the tomatoes.

Yes, we can see it. So, basically the composition here

is: onion, and then we have anchovies, then toma-

toes pulp and bread.
And now we are going to add some more ingre-
dients in it. Sugar.

Just for my understanding. Alexis, you are French,

you wife is from Italy. Which language do you speak

at home?
With my daughters I speak mostly Italian and
French. With my wife I speak Italian. Now I am
adding the parsley.

Where did you learn Italian?

My mother is Italian.

Your mother is Italian. So this is why you speak

French and Italian. And also you speak Spanish,

right?

Yes, I do speak Spanish.
And English, | understand?
Yes, English of course, yes.

So how many languages do you speak?
And some Portuguese.

Unbelievable.

My working languages are essentially English
and Spanish. At times, I think I will lose my



French, because I rarely work in French, which
is a pity. Capers and peanuts.

The whole family is assisting you Alexis,

we can hear it. What is this?
This is raisins.

So you are adding also raisins.
Yes, putting some raisins there. So you dry it,
you take the water out of them. Now we are al-
most done.

So basically you prepare this mix and then, after it is

ready, you put it in tomatoes.
Exactly, then I start with the tomatoes. Then
I will put tomatoes into the oven for 45 minutes.
Tomatoes would be nicely crispy on top.

So you can fish yourself? You can catch a fish

in the sea?
I love to dive, but I do not fish myself. I never
did. When I dive, I think I could not kill these
fishes. I love to see fishes but no to fish. But
I love to eat them.

Well, | have now a nice photo to show people.

That is a big bulldog shark. The two persons be-
hind are my daughter Blanche and me. It was
in Yucat'n, close to Cancun.
You told me once that you like diving and you can
dive in a pretty deep sea.
Well, it depends if you are with tanks or not. If
you are with tanks and oxygen, you can not go
that deep. I would go down perhaps 45-50 meters
maximum. Below, the oxygen becomes toxic.
What is the temperature in the oven?
Claudia: This is a very old cooking oven. I put
it at 220. You just watch the tomatoes when they
are crispy, you can put them out. It takes time
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(40-45 minutes) because the tomatoes have a lot
of water. So it needs to shrink.
Well, it was well done, Alexis. We have started to talk
about your hobbies. We understand that you are
diving and you are skiing, right? Are you a good skier?
I think so, better skier than cook.

Where did you ski this year?
In Italy. Close to Selva di Val Gardena, in the Do-
lomites.

Close to the place where all this disaster has started.
Yes, close to.
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And you also sent me a nice photo, this one. And tell
me what you are doing here.

That is a sculpture. Wood and plaster.
Is it still work- in- progress?
Yes, I am still working on this, it is a recent photo.
Do you have something that you have done already?
Not here, but I can show you a statue. Wait
a second. I will show you one, it is in my garden.
Do you see this?

Oh, it is modern art.
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Well, there are several things that I have done
myself, but I do not have them here.
What are you doing with what you do, do you sell
it or do you present it as a gift? Or do you keep
it at home, what do you do?
Oh, I would be embarrassed to sell, I do not
think anyone would buy them.
Well, it depends, some people are buying this mod-
ern art, | have to confess. | never understand it. So
it some kind of modern art, you might be famous
because of that.
Ok, we’ll have a discussion on modern art
with vodka.
Ok, next time. Talking about more serious stuff.
Please tell me, when did you have your first arbitra-
tion case?
As counsel you mean?
As arbitrator. Do you remember?
That must have been in 1999, I think.
Do you still remember the case? What was the case
about?
I think it was a sale of tractors, as I would re-
member.
Not from Belorussia?
No, not from Belorussia. There was a Scottish
party with agricultural tractors.
S0 in1999, what age were you at that time?
I was 37.
So you have got your first appointment at 37, right?
Yes.
20 years have passed now, you are the President
of the ICC court and how many cases you have had
as arbitrator since then?
More than 150.
More than 150 cases. And you are still sitting, | be-
lieve as arbitrator but not in ICC arbitrations.
No, of course not. I cannot sit in ICC arbitra-
tions at the moment.
So, you are sitting under other rules.
Yes, 1 do quite a lot of the investment work
at the moment. I do other rules, UNCITRAL
work and other institutions.
You spent some time with the Arbitration Committee
of IBA. You were the Chairman of the Committee,
right?
I have been chairman of IBA Arbitration Com-
mittee. Yes.



And if | am not mistaken, at that time, you are one

of the main advocates and promoter of the IBA Rules

for Counsel Conduct.
That is right, I drafted them. I was the one pre-
siding over the Committee when these Guide-
lines were approved.

| want to show you my favorite part of it.

IBA Guidelines on Party Representationin
International Arbitration (2013)

Remedies for Misconduct

a) admonish the Party Representative;
b) draw appropriate inferences;

c) consider the Party Representative’s

Misconduct in apportioning the costs of the
arbitration;

d) take any other appropriate measure.

The IBA Guidelines provides as a remedy
for misconduct: “admonish the Party representa-
tive”. I have to tell you, when I first time saw it,
I did not know what is “admonish”. Can you tell
me what “admonish” means, something when
tribunal says to the counsel: “Ha-ha-ha. Never
do it again!”.
I am not sure I know, after so many years.
We know what was one of the reasons behind these
rules for party coumsel conduct, we had this problem
with barristers. When barrister sometime appeared
just before the hearing before the panel where his
fellow from the same chamber was sitting as an
arbitrator. And then the question was: what to do?
Should you challenge the arbitrator or should you
dismiss the counsel? We know, of course, this famous
ICSID case (Hrvatska Elektroprivreda d.d. v. Repub-
lic of Slovenia, ICSID Case No. ARB/05/24), where
the tribunal excluded the counsel from the case. But
in the IBA Guidelines for Counsel Conduct you did
not go that far, you did not say that the tribunal is
allowed to exclude counsel.
Yes, I think that the Guidelines say that, more
or less. The guidelines says that the tribunal can
take measures after consulting parties, to the ef-
fect of excluding new counsel that is introduced
in conflict of interest.
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And | believe that LCIA introduced something

in the Rules with regard to that.
The LCIA made what I regard to be a very good
move, they adopted an appendix to the LCIA
Rules regulating counsel conduct, in a differ-
ent way from what the ICC did, as the appen-
dix is broader and it gives quite broad powers
to the tribunal. Essentially, based on the same
principle, which is that the counsel has a duty
to act in good faith. I think that LCIA move
was a very good one and I supported at the time.
And the ICC took a slightly different approach
by including in our practice Note an encourage-
ment to the parties to adopt the IBA Guidelines
on Counsel Conduct. And now we will intro-
duce in the Rules that the tribunal has a pow-
er, again in the appropriate circumstances, af-
ter having heard the parties, to exclude counsel
from all or parts of the hearing.

But in your 150 cases, how often did you use this

kind of remedies when the counsel was excluded or

admonished because of misconduct?
Well, to warn the counsel in case of miscon-
duct, that has happened to me in several occa-
sions, but arguably you don’t need guidelines
to do that. But it never happened to me to ex-
clude counsel because of a conflict of interests.
However, we have seen at the ICC, in several
instances, that scenario happening. We have
had, at least in three occasions, challenges based
on a conflict of interest that had arisen between
one of the arbitrators and the newly introduced
counsel. And at least in one occasion, that chal-
lenge had to be accepted, and we, I personally,
regretted that the tribunal did not take the ini-
tiative to exclude counsel, because, in fact, we
did hit the wrong target, but we did not have
a choice. So that is something that happens,
of course not frequently, but it does happen. And
it is good that there is awareness of the powers
of the tribunal to address these situations.

Ok, coming back to the ICC, for how long are you

now with the ICC?
I was elected as the President of the ICC Court

in July 2015. And before that I was Vice-President of

the Court for 6 years.
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| just want to show you again some chart
with the ICC statistics.
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ICC International Court of Arbitration:
Case Filings in 1990-2019
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You see that the number of cases is growing. Al-
though from 2008 until 2015 the number of cas-
es was more or less flat, because normally be-
tween crises you do not have rise and then you
had a peak in 2016, but I believe this peak was
specific to some class arbitration cases.

It is an interesting chart, because what you
see here is that the total number of cases has tri-
pled in the past thirty years. There is a period be-
tween 2005 and 2009 when there is a very sharp
rise. Then, from 2009 until 2015, the line is es-
sentially flat, from 817 to 801 new cases per year.
2016 is a bit of an outlier because among these
966 new cases we had about 130 cases originating
from a collective action in California. So the real
number in 2016 was 830 new cases more or less.
But overall, we now have situation in which
we are back to growth, a modest growth, every
year, but a steady one. It is not like a 10 or 15
percent growth per year, of course, and I think
that this is completely understandable, as
the ICC is a traditional institution, well estab-
lished, and of course we do not have the same
kind of growth than other younger institutions.
But it is a growth and it is sustainable and steady
and that is good. I also think that when you read
these figures, you have to read them in conjunc-
tion with the average amount of dispute, which
is, I think different in the ICC context than
in other institutions. When I became president

| Arbitration.ru

b e A

’P\m @9

in 2015, I remember having said that
I would have liked in the next 6 years
to bring ICC to a 1000 new cases per
year. We will not get there when I leave
next year. But I think that the fact that
the ICC has maintained its market
share in a market that has complete-
ly changed and which is much more
competitive is certainly a success.

You know that ICC court is expanding

its presence throughout the world and

| believe that ICC is the only institution

that is doing it.

ICC International Court of Arbitration:
Offices of the Court

In addition to the headquarter in Paris in 2008
ICC Court opened a case management office
in Hong Kong, then in 2012 in New York. Then
a repoffice in Shanghai in 2016, in Abu Dhabi
in 2017. Then again case management offices
were opened in Sao Paolo in 2017 and in Singa-
pore in 2018, rep. office in Tunisia in 2019. So
ICC court has several case management offic-
es around the world and rep-offices. Is it a part
of ICC strategy? Not to be just a Paris-based or-
ganization but to make case management closer
to regions?

Yes, I think that one of the real distinc-
tive features of the Court of the ICC is that
it is a truly global organization. And I think that
it is the only arbitral institution in the world that
can claim to be truly global, administering cas-
es from five different cities: Paris, New York,
San Paolo, Singapore, and Hong Kong. I do
not think that anyone can say that ICC is a Eu-



ropean, or North-American or a common law
or civil law organization. We are truly global,
and what is really importantisthat thisis reflected
in the diversity of offices from which we conduct
our business. Another important aspect of this
strategy is the fact that as part of the changes that
the market has undergone, we now see more ex-
pectations that institutions be closer to the mar-
ket. There was a time, 10 or 15 years ago, when
it really did not matter where an institution
would be: the ICC was global in Paris and no
one would expect the ICC to move headquar-
ters in different regions, in different cities. We
opened Abu Dhabi recently, Abu Dhabi is not
really a case management team, it is a rep-of-
fice, but it is a rep-office where parties can file
a request for arbitration. Now, many people
there came to me and told me: “Oh, good. Now
that you are in Abu Dhabi we can start includ-
ing ICC clauses in our contract”.
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have displayed lots of efforts in the past years.
I have traveled to India more than ten times
in the past five years. We have a very very strong
arbitral commission there. Our friend Mr. Cic-
cu Mukhopadhaya is its chair. We may consider
opening an office in India in the years to come.
The fact is that we have been very busy opening
the offices in Singapore and elsewhere. We have
ongoing discussions at the moment with Abu
Dhabi. But we may consider India in future,
of course.

So, where do you believe next time ICC will open

its case management office or a rep-office, in which

country?
As 1 said, we’ll have to see how things evolve.
At the moment, it is a bit difficult for everybody
because of the COVID situation. But as I said,
I would like to expand our office in Abu Dhabi
to become a case management team.

I answered that of course there 2000 2018
was no need for the ICC to have e
an office in Abu-Dhabi for an ICC spanish, “on " Portuguese

arbitration to take place in Abu
Dhabi. But that was the percep-
tion. Another example is Singa-
pore with respect to the Indian
market. It is amazing how Indians
love to arbitrate in Singapore, but
until when we opened our office
in Singapore, many Indian us-
ers believed that if they wanted
to arbitrate in Singapore, they
had to do it at SIAC. If you look at the statis-
tics of SIAC, you will see that a very large share
of their caseload originates from India. So we
went to India, we now have a strong presence
there, and we opened in Singapore so that, now,
that trend is starting to be reversed. So I think
that being local is becoming more important,
and for the ICC it is somewhat a challenge be-
cause we need at the same time to be global
and to be local, “glocal” as some would say.

Why you did not open it in India? Because, you know,
that LCIA at some point of time had its office in India.

Yes, they had an office in Mumbai, which they
closed recently. India is a place where, again, we
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ICC International Court of Arbitration:

Languages of Awards

| want to show you also some interesting statistics
with regard to languages of the ICC awards. You

see here the diagrams of 2000 and 2018. In terms
of prevailing languages it is still English. 20 years ago
itwas 75% and in 2018 it is 79%. It is interesting
that in 2000 French was the second language, 16%
of the awards were issued in French. And now it is
only 7%. Now we have more Spanish and Portuguese
awards. Does it reflect the general trend that French
is becoming less popular in international arbitration
and English is more popular, and then we have Span-
ish world, Portuguese world, which includes Brazil.
What is your observation?
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If you would like to say, Vladimir, that France
is slowly and softly slipping into irrelevance, that
slide might be a good example of it. Apart from
the joke, I think, yes, it is true, French is less
relevant now, and Portuguese is more relevant.
I am surprised by the data about Spanish cases,
I would have thought that it was more. We have
lots of cases in Spanish language, and without
any doubts it is a very relevant language in the ar-
bitration world.
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ICC International Court of Arbitration:
Average Amount in Disput in Cases Pending
in 2004-2018

There is also another interesting chart, which shows
the average amount in dispute. For me, it is even
more important, frankly, than the total number
of cases. Because you see in 2004 the average
amount in dispute was 44 million USD, and in 2016
it was 197 million USD. This is an average amount
and for me it is a lot!
In 2019 it was something like 141 million.
It shows that ICC is administering mainly big cas-
es. On the one side this is good, that ICC takes this
niche of administering big complicated cases. From
the other side my question is where the small dis-
putes go?
First ofall, thisisthe average value of our disputes.
If you look at the median, of course the chart
would be different. What is true is that we have
the largest share of large complex multi-par-
ty, multi-contract disputes. I think that our re-
cord was a case in which the claim was on top
of 77 billion USD. So, of course, when you see
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a case like this, it draws your statistics upward
tremendously. But we do have very large and
complex disputes. If you compare these numbers
to the average amount in dispute in the statistics
of other well-known institutions, you will find
that an average dispute is less than 20 million
USD. So that is one of the striking differences
between the ICC and all other institutions. Now,
the reality is also that we have, I would say, about
40% of our caseload with cases involving claims
of less than 5 million USD. If you take
the 2 million USD threshold, which
is the current threshold for the expedited
proceedings rules, I think it is about 30%
of our cases. In terms of number of cas-
es, we therefore have a very, very large
number of cases involving lower amount
in dispute. One of the challenges that we
have and that I quickly saw when I be-
came the president, is how do you deal
as an institution at the same time ad-
ministers cases involving 77 bln USD
and cases involving a couple of hundreds
thousand USD. So you need to treat
cases differently, and that is what we have done
of course with the expedited rules.
Alexis, according to statistics only 70 proceedings
were initiated or conducted under Expedited Rules as
of 1 April 2019. From one side you could say: “Well,
in comparison to the total number of the ICC cases
this is a significant number. But frankly for me, if
you think about the whole world and that the ICC is
the world trade organization in a sense that the mis-
sion of the ICC is to assist the world trade, this is very
small number. | could not image that the world has
less than 100 small arbitrations per year. Of course,
these cases are going to some local chambers, some
other institutions. But still, | believe, and it is my
theory, that small arbitrations are in a sense under-
served, so people are prevented by the high arbi-
tration costs to file new arbitrations. Or maybe my
feeling is wrong. What do you think?
You should look at the statistics in the context
of what the rules provide. As you know, expedited
arbitration proceedings do not apply retroactive-
ly. They only apply to cases introduced as from
I of March 2017, but based on arbitral agree-
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ments that were signed after 1 March 2017.
That explains why the number of cases under
EPP are still low. But because it is an opt-out
and not an opt-in, mechanically you will have
a much larger number of EPP cases in the years
to come. Of course, you can also apply the EPP
based on an opt-in for any kind of dispute, in-
cluding for arbitration agreements that predate
the 1 March 2017. That happens frequent-
ly for arbitrations that involve large amounts
in dispute. As far as the opt-out application
is concerned, we will increase the threshold from
2 to 4 USD million. That means that with time,
the caseload under the EPP rules will increase
exponentially and will in the years to come rep-
resent about 40% of our total number of cases
which now is about 1600 cases. That will be very
significant.

You said that you see the major difference between

the ICC and the other institutions that the ICC Court

is truly international. So it does not have a link to any

particular seat or any particular country. What

else you would say? How are you different from

LCIA, SIAC from HKIAC, Vienna Center? Where are

the major differences?
I think there is one feature at the ICC which
is of course a distinctive feature, and that
is the process of scrutiny of awards. That
is something that some other institution may
try to emulate in the future, but for now, we are
the only institution offering it. And you know
how it works, of course. It is a very, very time
consuming and demanding process of review
of awards, first at the level of the Secretariat, then
by the management, and finally by the Court ei-
ther in a Committee session or at the Plenary.
There is an agenda, a report on the case present-
ed by a Court member, and then a very active
discussion at the Court. As you know, the court
can impose changes as to the form of the award
and draw the attention of the tribunal to ques-
tions of substance, and it is now very rare that
an award is approved without some comments as
to the substance. I think that it is a process that
tremendously increases the quality of awards.
Especially in an institution which is less ho-
mogeneous, I would say, than others in terms

EEEEEE——  ARBITRATION KITCHEN WITH ALEXIS MOURRE (ICC) | INTERVIEW

of the cultural background of arbitrators,
of the types of cases that we get. Again, we have
multi-billion cases with very experienced arbi-
trators, but we also have smaller cases involving
first-time appointed arbitrators, arbitrators from
different jurisdictions or jurisdictions where
the arbitration culture is less established and
it is important that the Court provides that kind
of quality control process. So I would say that this
quality control process is one of the important
and distinctive features of the Court. The other
one, and this is not cheap advertisement, I re-
ally mean it, is the way in which the secretariat
monitors the arbitration, attends to time lim-
its, looks at what happens. When the tribunal
is late in making the award, you can be sure that
the secretariat will write or call, and that does
not happen in many other institutions.

You started as the President of the Court in 2015

and | understand that you are stepping down next

year, right?
I will step down on 1 July 2021.

If | ask you, what were the major achievements

of the ICC Court under your presidency, what would

you say?
One thing or several things?

Several things.
Well, first of all, as you said, and I think that
you were there as vice-president in the first
three years, and you will remember of dis-
cussions we had at the bureau. We worked es-
sentially on three lines of policy which were:
improving the efficiency, increasing the trans-
parency, and establishing the highest level
of ethics, both for the institution and for arbi-
trators and counsel. Another line of policy was
diversity, for example the fact that we managed
to achieve gender parity in the Court. That was
not easy to achieve as you will understand if you
know the intricacies of the way in which Court
members are appointed, but we did it. We still
do not have as many women in our tribunals
as we should, but the numbers are improving.
Particularly, last year was a significant growth,
so that as well is positive and is something
on which we will continue to work. On trans-
parency, we have amended the rules to include
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provisions to allow the Court to provide reasons
for its decisions, not only for challenges but also
for decisions such as prima facie jurisdictional
decisions and consolidations. We are now pub-
lishing the compositions of ICC tribunals, and
there is a very ambitious program for the pub-
lication of awards. We have introduced expe-
dited rules, and we have created a time limit
for the submission of draft awards to the Court.
We have introduced guidance in our Prac-
tice Note on Disclosure. Many things have
been done and I would say that it is a collec-
tive achievement of the Court and all members
of the Secretariat. And I have to say that I have
been completely and magnificently supported
by Alexander Fessas and Ana Serra e Moura.

So after you leave the Court next year, what you

believe would be the major challenges for a new

president?
I think that one of the challenges will remain
business development. We are an institution,
and perhaps it is an interesting difference be-
tween the ICC and some other institutions, that
spends much more time in serving its users than
promoting itself, and in fact we are not always
as good as we should in promotion and market-
ing. When I became president, in 2015, in Asia,
which is of course a critical region, we had only
one regional director the entire continent. We
now have two regional directors, plus one deputy
in India, and now one deputy in Indonesia, but
that is not enough. We have also been too absent
from Sub-Saharan Africa. We have spent a lot
of efforts on India, as well as in China, in Asia
in general, but we need to be more active and
more present in Africa. And, of course, anoth-
er challenge will be to maintain very high qual-
ity of the Court services. And also to continue
with our process of globalization. All this will
require investments and I hope that, when I am
be gone, the ICC will continue making the re-
quired investments not only in the new projects
that are needed, but also in our workforce.

That you, Alexis, for your thoughts. You know,

that before this webinar | sent information about

it to people at the ICC court, at the Secretariat and

ask them to give me some ideas with the questions.
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One of the question was: “Are there any decisions
you took as the President of the ICC Court, which
you regret”. Do you believe there were some mistakes
done by you?
One should not regret what has been done, one
should only regret what has not been done.
Or, in the other words, it is better to do and then
regret what you did rather than not to do and regret
that you did not do it, right?
I do not think that I regret anything that we have
done. Perhaps, some individuals may have felt
a bit pushed by some of our changes. Arbitration
is a conservative world. Some of the things that
have done may not have pleased everyone. Some
would say that I am a kind of an authoritarian
guy, which is completely wrong, I think everyone
at the Secretariat would say that it is wrong. But
if I have been too authoritarian at times, I re-
gret it, but beyond that, what should be regretted
is only what has not been done.
Next year you will leave the position at the ICC Court,
what are you going to do? What is your next goal?
I will continue to work as an arbitrator of course.
That is my plan.
You are not going to try some luck with some other
institutions or organizations?
To take a function at another institution?
Yes. Not necessarily with the ICC, you can go
to ICCA, or the other institution.
I don’t think that I would take an office in an-
other institution.
It is enough?
It is enough.
Last year you talked in Istanbul about some challeng-
es to arbitration and about current trend of regula-
tion of institutions from local governments. Why do
you have concerns with it?
Well, there are concerns about would-be institu-
tions that are in fact vehicles for fraud or do not
have a track record in arbitration. But beyond
that, it is a reality that the system of internation-
al arbitration, as we know it today, as a global
system of justice, rests essentially on institu-
tions, on their good governance, their ethics,
the quality of their work and their independence.
Now, one of the striking features of institution-
al arbitration is that the activities of institutions



are not regulated in any way, and without reg-
ulation anyone can create an institution from
one day to another with no controls. As I said,
when I spoke in Istanbul, I do not think that
hard regulation is the right answer to this. But
I think that there should be some level of, if not
soft regulation, at least institutional coopera-
tion. We have, for example, IFCAI [Interna-
tional Federation of Commercial Arbitration
Institutions]. IFCAI could do more. There
are for example projects that could be the ob-
ject of cooperation programs between insti-
tutions, such as, for example a common plat-
form for the publication of awards. Institutions
could join forces on the question of liability and
arbitrators’ insurance, which is a very difficult
question. We still see, sometimes, institutions
purporting to administrate cases under the ICC
rules, which is not good. So I think that gener-
ally the idea of cross-institutional cooperation
is a good one. Beyond that, governance has
been the subject of an initiative by the Spanish
Club of Arbitrators under the presidency of our
friend Juan Fernandez-Armesto, who took
the excellent initiative of publishing guide-
lines on the good governance of institutions.
Of course, some of these rules go too far, or may
be debatable. But I think that the idea that there
should be some common rules, some transna-
tional rules on the governance of institutions
is a good idea, particularly on questions such as
transparency and independence that are com-
mon to all institutions. It would be good that
these questions be addressed in a transparent
way.

Yes, but who should do it, who should produce

the soft law? It should be IBA or ICCA, or a Feder-

ation of arbitration institutions, who is best suited

forit?
I think that we are not there yet. We should per-
haps start with identifying projects. There are
many hypotheses of common interest: publica-
tion of awards is something that could be done
by institutions. Another idea could be a program
for the exchange of feedback between institu-
tions, insofar as compatible with data protection
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rules, on arbitrators, particularly on how arbi-
trators behaved from an ethical point of view.

What do you want to achieve before the end of your

mandate? You still have more than 1 year.
We have several important projects that are ongo-
ing. One of these is the amendment of the rules.
It was supposed to come before the ICC Com-
mission this month for a second round of dis-
cussions after having been discussed in Seoul
in September. Because of the COVID pandem-
ic, the ICC Commission could not take place
in April and has been postponed to July. I do
not think that the July meeting will take place
physically, but it will happen by video confer-
ence because we want this project to be achieved
by the end of this year. We also have launched
the process for my succession by establishing
an independent selection committee, which
is an important project as well, which will have
to be completed by the end of this year because
it is important that my successor be in place early
enough to have a proper transition, and be able
to work with me on the appointment of the new
court members and vice-presidents who will
have to be appointed in June. I mentioned our
cooperation with Abu Dhabi Global Markets,
which is an important project. I also want, as
soon as we are able to travel again, to visit many
our friends in Africa and some parts of Asia be-
fore I leave. There is still much to do, and I will
remain active until the last days of work.

We have got a question from Teheran, Iran. The ques-

tion is: “Expedited arbitration somehow limits

the length and scope of the submissions and even

could result in the decision on the dispute without

a hearing. Do you think that the growth of adopt-

ing expedited arbitration rules by institutions could

reshape the matter of arbitration advocacy? If that is

the case, could you please tell us how?”
Well, surely, resolving a case in 6 months from
the case-management conference, as our rules
provide, requires a certain level of coopera-
tion between parties and counsel. We had so
far roughly 50 awards made under the EPP,
and what is really interesting is that almost all
of'these 50 awards have been made within the six-
month time limit, or with very short extensions
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of 2 weeks or perhaps a month. So it works,
the system works, and in many instances you
had no document production, which is some-
thing I know you like, Vladimir, or no evidentia-

trators in such cases. What do you think about it?
Because as you know, under expedited rules, it is
normally ICC Court that is appointing the sole arbi-
trators, so the parties will lose their ability to appoint
arbitrators.

ry hearing. That shows two things. First, parties,
counsel and arbitrators can come together and
cooperate in a very pro-active way in making ar-
bitration much more efficient than it otherwise
is. And second, the idea that arbitration neces-
sarily takes years and costs millions of dollars
is not always true.

We have got also a question from Roman Zykov, he is
asking, whether there is any chance that we will see
a Netcase back in ICC electronic platform?

I hope so, this is one of my regrets, even though
the suppression of Netcase predates my term.
It is an incredibly complicated and diffi-
cult project. We have been working in the past
5 years on a new IT platform. It is now done,
and I have to say that Ana Serra e Moura has
done an amazing job on this. We will now need
to offer a performing online arbitration platform
to our users, which is one of the things we will
start working on.

Yes and no, because most of the clauses pro-
vide for “one or more arbitrators”. At the end
of the day, clauses providing for three arbitra-
tors are quite rare and, as you know, the practice
of the Court has been since before the expedit-
ed rules to appoint a sole arbitrator in instanc-
es where the amount in dispute was less than
5 million dollars. So, even if we did not raise
the threshold to 4 million, for these cases there
would be a sole arbitrator anyway. The only
change is that, whenever the arbitration agree-
ment provides for three arbitrators, the Court
may still appoint a sole arbitrator. But in the 70
cases we have had, we do not see that situation
happening very often.

Oh, this looks excellent, it is perfect.

For the first time in my life, I will eat a dish
cooked by me. By the way, I have to make a con-
fession, I am very good at doing barbecue.

A question from Grant Hannessian, in the years you
can say that increasing the threshold of expedited
rule cases to 4 min, may hurt ICC arbitration, since
parties will not be able to appoint their own arbi-

Ok, let’s leave it for next time. Thank you very much.
It was a wonderful evening, a wonderful lesson how
to cook Sicilian tomatoes and | believe people are

very happy.
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for. Stuffedd tomatoes
S T [ . S.% Le
What do you need before we start:

1) Fifteen round, medium size, ripe fomatoes

oh

2) Breaderumbs (150 gr.)

3) One big onion a

4) One small bunch of parsley

5) One or two preserved in oil anchovies
5) Handful of capers
6) Good handful of pine nuts

7) Good handful of dried black raisins

8) Salt Su.

s

9) Olive oil

— Strainer
— (zlass of water

= Chopping hoard

— Large serving dish

S
— Baking dish L,,_ =

Alexis recommends to serve it with a dry white wine
(e.g. Sauvignon) or a light red wine (e.g. Pinot).

Bon appetit!
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Stuffed tomatoes
stetlian style

15 round, medium size, ripe tomatoes,
about150gr. breaderumbs, 1 bigonion,
1 small bunch of parsley, 1 or two
preserved in oil anchovies, a hand-
ful of capers, a good handful of pine
nuts, a good handful of dried black
raitsins, salt, olive oil.

cut off the superior part of the toma-
toes, as if you were taking off a Lid.
Empty the tomato and save the pulp
tna strainer. Then mince the pulp tak-
ing off the hardest parts. Put the emp-
tied tomatoes in an oiled baking dish
while yow prepare the stuffing as
follows. Put the raisins in a glass
of water for a few minutes to revive.
You may use small sultanas if you
dont find the black (or Corinth) rai-
sins. grind the onion and stir-fry
it with some olive oil. Add the an-
chovies which will imwmediately welt
in the hot oil, thew add the bread-
crumbs and stir it for about 10 min-
ute while you start adding all the oth-
er ingredients, tncluding the tomato
pulp, the winced parsley, the pine
nuts, the stratned ratsins and the well
rinsed capers (rinsed from salt or
vinegar depending on how they are
preserved). Stir to brown the bread-
crumbs. If necessary add some olive
otl, and be sure that the water com-
ing from the tomato pulp has dried
completely and the breaderumbs is
well dried and crunchy. You wmay
wow stuff Your tomatoes pressing
in the stuffing with a Little spoon.

Bake at 200° for about 45 min. until
the tomatoes will have shrunk a bit.
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ICC FORCE MAJEURE CLAUSE (“CLAUSE”)

(LONG FORM)

he concept of force majeure is known by most

legal systems, but the principles developed

in national laws may imply substantial differ-

ences. In order to overcome this problem par-
ties tend to agree on autonomous solutions, by includ-
ing in their contracts force majeure clauses containing
solutions which do not depend on the particularities
of national laws. In order to assist parties in drafting
and negotiating such clauses, the ICC has created two
balanced Force Majeure Clauses, the “Long Form”
and the “Short Form”.

The ICC Force Majeure Clause (Long Form)
can be included in the contract or incorporated
by reference by stating “The ICC Force Majeure
Clause (Long Form) is incorporated in the present
contract”. Parties may also use the Clause as the basis
for drafting a “tailor-made” clause, which takes into
account their specific needs.

Should the parties prefer a shorter clause, they
can include in their contract the “Short Form”
of the ICC Force Majeure Clause. The Long Form
nevertheless gives guidance on issues in which
the Short Form is silent.

As regards the question of what constitutes force
majeure, the ICC Force Majeure Clause intends
to achieve a compromise between the general require-
ments of force majeure, which need to be met in all cas-
es and the indication of events presumed to be beyond
the control of the parties and not foreseeable at the time
of the conclusion of the contract. For that purpose,
the ICC Force Majeure Clause provides a general defi-
nition (paragraph 1) and a list of force majeure events
(paragraph 3) which are presumed to qualify for force
majeure (Paragraph 3). Parties are invited to check
the list and verify if some events should be deleted from
or added to it, in accordance with their specific needs.

The main consequence of successfully invoking
force majeure is that the Affected Party is relieved from
its duty to perform and from responsibility or damages
from the date of occurrence of the event (provided that
the other party has been notified timely) and, in case
of a temporary impediment, until the impediment
ceases to prevent the performance.
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1. Definition. “Force Majeure” means the oc-
currence of an event or circumstance (“Force Majeure
Event”) that prevents or impedes a party from perform-
ing one or more of its contractual obligations under
the contract, if and to the extent that the party affected
by the impediment (“the Affected Party”) proves:

a) that such impediment is beyond its reason-
able control; and

b) that it could not reasonably have been fore-
seen at the time of the conclusion of the contract; and

¢) that the effects of the impediment could not
reasonably have been avoided or overcome by the Af-
fected Party.

The definition of Force Majeure provides a low-
er threshold for invoking the clause than impossibili-
ty of performance. This is expressed by the reference
to reasonableness in conditions

(a) to (c) of the clause.

2. Non-performance by third parties. Where
a contracting party fails to perform one or more of its
contractual obligations because of default by a third
party whom it has engaged to perform the

whole or part of the contract, the contracting
party may invoke Force Majeure only to the ex-
tent that the requirements under paragraph 1 of this
Clause are established both for the contracting party
and for the third party.

This paragraph intends to exclude that non-per-
formance by a third party or sub-contractor can
be considered as such as Force Majeure. The Affected
Party must prove that the Force Majeure conditions
are as well met for the non-performance of the third
party, to which also the presumption of paragraph 3
of this Clause will apply.

3. Presumed Force Majeure Events. In the ab-
sence of proof to the contrary, the following events
affecting a party shall be presumed to fulfil condi-
tions (a) and (b) under paragraph 1 of this Clause,
and the Affected Party only needs to prove that con-
dition (c) of paragraph 1 is satisfied:

The Presumed Force Majeure Events com-
monly qualify as Force Majeure. It is therefore pre-
sumed that in the presence of one or more of these
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events the conditions of Force Majeure are fulfilled,
and the Affected Party need not prove the conditions
(a) and (b) of paragraph 1 of this Clause

(i.e. that the event was out of its control and un-
foreseeable), leaving to the other party the burden
of proving the contrary. The party invoking Force
Majeure must in any case prove the existence of con-
dition (c), i.e. that the effects of the impediment
could not reasonably have been avoided or overcome.

a) war (whether declared or not), hostilities, in-
vasion, act of foreign enemies, extensive military mo-
bilisation;

b) civil war, riot, rebellion and revolution, mili-
tary or usurped power, insurrection, act of terrorism,
sabotage or piracy;

¢) currency and trade restriction, embargo,
sanction;

d) act of authority whether lawful or unlawful,
compliance with any law or governmental order, ex-
propriation, seizure of works, requisition, nationali-
sation;

e) plague, epidemic, natural disaster or extreme
natural event;

f) explosion, fire, destruction of equipment,
prolonged break-down of transport, telecommunica-
tion, information system or energy;

g) general labour disturbance such as boycott,
strike and lock-out, go-slow, occupation of factories
and premises.

Parties may add or delete events from the list,
according to particular situations, e.g. by excluding
acts of authority or export restrictions, or by includ-
ing labour disturbances affecting only their own en-
terprise. Parties are reminded that adding new events
to the list does not relieve them from proving that
condition (c) of paragraph 1 is satisfied.

4. Notification. The Affected Party shall give
notice of the event without delay to the other party.

5. Consequences of Force Majeure. A party
successfully invoking this Clause is relieved from its
duty to perform its obligations under the Contract
and from any liability in damages or from any oth-
er contractual remedy for breach of contract, from
the time at which the impediment causes inability
to perform, provided that the notice thereof is given
without delay. If notice thereof is not given without
delay, the relief'is effective from the time at which no-
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tice thereof reaches the other party. The other party
may suspend the performance of its obligations, if ap-
plicable, from the date of the notice.

The main purpose of this paragraph is to clar-
ify that the Affected Party is relieved from the per-
formance of the obligations subject to Force Majeure
from the occurrence of the impediment, provided
that a timely notice is given. In order to avoid the Af-
fected Party invoking Force Majeure only at a later
stage (e.g. when the other party claims non-perfor-
mance) where a timely notice is not given, the effects
of the Force Majeure are delayed until the receipt
of the notice.

The other party may suspend the performance
of its obligations upon the receipt of the notice
to the extent these obligations result from the obli-
gations impeded by Force Majeure and they are sus-
pendable.

6. Temporary impediment. Where the effect
of the impediment or event invoked is temporary,
the consequences set out under paragraph 5 above
shall apply only as long as the impediment invoked
prevents performance by the Affected Party of its
contractual obligations. The Affected Party must no-
tify the other party as soon as the impediment ceases
to impede performance of its contractual obligations.

7. Duty to mitigate. The Affected Party is under
an obligation to take all reasonable measures to lim-
it the effect of the event invoked upon performance
of the contract.

8. Contract termination. Where the duration
of the impediment invoked has the effect of substantial-
ly depriving the contracting parties of what they were
reasonably entitled to expect under the contract, either
party has the right to terminate the contract by notifi-
cation within a reasonable period to the other party.
Unless otherwise agreed, the parties expressly agree that
the contract may be terminated by either party if the du-
ration of the impediment exceeds 120 days.

This paragraph 8 establishes a general rule
for determining in each particular case when the du-
ration of the impediment is unsustainable and en-
titles the parties to terminate the contract. In order
to increase certainty and foreseeability, a maximum
duration of 120 days has been provided, which can
of course be changed by agreement of the parties
at any time according to their needs.
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9. Unjust enrichment. Where paragraph 8 above
applies and where either contracting party has,

by reason of anything done by another contract-
ing party in the performance of the contract, derived
a benefit before the termination of the contract,
the party deriving such a benefit shall pay to the other
party a sum of money equivalent to the value of such
benefit.

ICC FORCE MAJEURE
CLAUSE (“CLAUSE”)
(SHORT FORM)

his Short Form is a reduced version

of the Long Form, which is limited to some

essential provisions. It is intended for users

who wish to incorporate in their contract
a balanced and well-drafted standard clause cover-
ing the most important issues, which can arise in this
context.

Users must be aware that this Short Form, by its
very nature, has a limited scope and does not neces-
sarily cover all issues, which may relevant in the spe-
cific business context. When this is the case, parties
should draft a specific clause on the basis ot the ICC
Long Form.

1. “Force Majeure” means the occurrence of an
event or circumstance that prevents or impedes a par-
ty from performing one or more of its contractual ob-
ligations under the contract, if and to the extent that
that party proves: [a] that such impediment is beyond
its reasonable control; and [b] that it could not rea-
sonably have been foreseen at the time of the conclu-
sion of the contract; and

[c] that the effects of the impediment could not
reasonably have been avoided or overcome by the af-
fected party.

2. In the absence of proof to the contrary,
the following events affecting a party shall be pre-
sumed to fulfil conditions (a) and (b) under para-
graph 1 of this Clause: (i) war (whether declared or
not), hostilities, invasion, act of foreign enemies,
extensive military mobilisation; (ii) civil war, riot,
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rebellion and revolution, military or usurped power,
insurrection, act of terrorism, sabotage or piracy;

(iii) currency and trade restriction, embargo,
sanction; (iv) act of authority whether lawful or un-
lawful, compliance with any law or governmental
order, expropriation, seizure of works, requisition,
nationalisation; (v) plague, epidemic, natural di-
saster or extreme natural event; (vi) explosion, fire,
destruction of equipment, prolonged break-down
of transport, telecommunication, information sys-
tem or energy; (vii) general labour disturbance such
as boycott, strike and lock-out, go-slow, occupation
of factories and premises.

3. A party successfully invoking this Clause is
relieved from its duty to perform its obligations under
the contract and from any liability in damages or from
any other contractual remedy for breach of contract,
from the time at which the impediment causes inabil-
ity to perform, provided that the notice thereofis giv-
en without delay. If notice thereof is not given with-
out delay, the relief is effective from the time at which
notice thereof reaches the other party. Where the ef-
fect of the impediment or event invoked is tempo-
rary, the above consequences shall apply only as long
as the impediment invoked impedes performance
by the affected party. Where the duration of the im-
pediment invoked has the effect of substantially de-
priving the contracting parties of what they were rea-
sonably entitled to expect under the contract, either
party has the right to terminate the contract by noti-
fication within a reasonable period to the other party.
Unless otherwise agreed, the parties expressly agree
that the contract may be terminated by either party
if the duration of the impediment exceeds 120 days.

ICC HARDSHIP
CLAUSE (“CLAUSE”)

everal domestic laws deal with hardship situa-
tions, through rules intended to protect the dis-
advantaged party in case events have rendered
performance more onerous than could reason-
ably have been anticipated at the time of the conclu-
sion of the contract. However the solutions adopted
by national laws may be substantially different from



country to country. When the national laws request
the parties to renegotiate the contract, and the rene-
gotiation fails, the consequences of such failure may
vary: under some laws the disadvantaged party will
only be entitled to terminate the contract, while un-
der others the disadvantaged party will have the right
to request adaptation of the contract to the changed
circumstances by the judge or arbitrator.

In order to increase certainty, parties may wish
to regulate this situation in their agreement, in-
dependently from the law governing the contract.
The ICC Hardship Clause intends to satisfy this need
through a standard clause which can be included
in an individual contract.

Since one of the most disputed issues is whether
it is appropriate to have the contract adapted by

a third party (judge, arbitrator) in case the par-
ties are unable to agree on a negotiated solutions,
the clause provides two options between which
the parties must choose: adaptation or termination.

1. A party to a contract is bound to perform
its contractual duties even if events have rendered
performance more onerous than could reasonably
have been anticipated at the time of the conclusion
of the contract.

2. Notwithstanding paragraph 1 of this Clause,
where a party to a contract proves that:

a) the continued performance of its contractu-
al duties has become excessively onerous due to an
event beyond its reasonable control which it could
not reasonably have been expected to have taken into
account at the time of the conclusion of the contract;
and that

b) it could not reasonably have avoided or over-
come the event or its consequences, the parties are
bound, within a reasonable time of the invocation
of this Clause, to negotiate alternative contractual
terms which reasonably allow to overcome the con-
sequences of the event.

3A — Party to terminate

Where paragraph 2 of this Clause applies, but
where the parties have been unable to agree alterna-
tive contractual terms as provided in that paragraph,
the party invoking this Clause is entitled to termi-
nate the contract, but cannot request adaptation
by the judge or arbitrator without the agreement
of the other party.
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3B — Judge adapt or terminate

Where paragraph 2 of this Clause applies, but
where the parties have been unable to agree alterna-
tive contractual terms as provided for in that para-
graph, either party is entitled to request the judge
or arbitrator to adapt the contract with a view to re-
storing its equilibrium, or to terminate the contract,
as appropriate.

3C — Judge to terminate

Where paragraph 2 of this Clause applies, but
where the parties have been unable to agree alterna-
tive contractual terms as provided in that paragraph,
either party is entitled to request the judge or arbi-
trator to declare the termination of the contract.

Paragraph 3 deals with the situation where
the parties are unable to agree alternative contract
terms. In this case, there are mainly two options:
contract termination by one of the parties, or adap-
tation or termination by the judge or arbitrator hav-
ing jurisdiction under the contract. Under option A,
the party invoking hardship will be entitled to termi-
nate the contract on its initiative.

Under option B, (which is admitted un-
der a number of national laws as well as under
the Unidroit Principles), the parties are entitled
to request a judge or arbitrator to adapt or termi-
nate the contract. In this case the judge or arbi-
trator may decide which of the two alternatives is
more appropriate, in particular where no adapta-
tion is reasonably possible.

If option B is considered inappropriate
by the contractual parties, who fear the adaptation
of the contractual balance by a third party (judge
or arbitrator), parties can choose option A or C,
which do not involve adaptation of the contract
by the judge or arbitrator. Under option A, the par-
ty invoking hardship will be entitled to terminate
the contract on its initiative—and the other par-
ty may thereafter claim the unlawfulness of such
decision—, whereas under option C, either par-
ty may request the judge or arbitrator to declare
the termination.

In case the parties opt for adaptation, it may
be suggested that the judge or arbitrator invites
the parties to submit proposals of the required ad-
justments, which might be taken as starting point
for adapting the contract.
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HOBbIE OTOBOPKMUW ICC
O ®OPC-MAXOPE U CYLLUECTBEHHOM
U3SMEHEHUU OBCTOATEJIbCTB - 2020:
4TO XXE USMEHUNOCK?

Amumpuii Apmioxoe
topucm, 2/1a6HbIU
pedakmop
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BmMecTo BBegeHus, namn Yro obuiero
y oroBopku ICC o dpopc-markope u ueHe
Ha HedTb?

ITpumeuarenbHo, yTo BecHoil 2020 roga, korga MexayHapoaHasi TOpropasl najgaTa
(MTTI, ICC) onybnaukoBajia HOBYIO PEIaKLUIO CBOCH OrOBOPKU O (hopc-Maxope,
Oappesib HeTH Brent cTOUT CTOIBKO ke, cKobko B 2003-M, Koraa Oblia OImyO0IuKo-
BaHa ee TMpolias peaakimsi, — MeHblie 25 noiut.' M B 1985 romy, Koraa BbllUia 1mo3a-
npounas pegakuus oropopku ICC, 6appenb CTOWI MIPUMEPHO Tak ke — 23—27 go.

BzanmocBsizaHbl 1 3T (pakThl? YTO U3 HUX CTUMYJI, @ YTO — peakiusa? Mox-
HO MpeAnonoxuthb, YTo ICC roTOBUT HOBBIN TEKCT OTOBOPKY B OTBET Ha T100ab-
HbIe 3KOHOMMYECKHNE KPUBUCHI, — 3TO COOTBETCTBYET O(PUIIMATBHON TTO3UIIUU OP-
raHnzanumn’. A MoxxHo — uto ICC nuiieT ux ¢ yrpexaeHueM, IpeaBuad elie ooee
cepbe3Hble MOTPSICEHMsI, KaK CIydniioch B 1985-M, koraa k 1986 rony HedTh yrnana
B LieHe B aBa pasa, 10 10—13,5 nosut.’ nu 1onycTUTh, 4TO IPOCTO OOHOBIISIET 10-
KyMeHT pa3 B 17—18 jieT, u HUKaKol Koppeasauuu ¢ MUHUMyMaMHM IIEH Ha yrje-
BOJOPO/BI 31ech HeT. Kak Obl TO HU OBLIO, Mepes HAMU HOBBIM TEKCT JOKYMEHTA,
KOTOPBIM YYaCTHUKU MEXIYHApOIHOU TOPTroBJIM HaBEPHSKA OYAyT MOJb30BAThCS
1o 2040-x ronoB. PacckaxeM o HeM MoapoOHee.

M cHoBa popc-MaXKkop: 4YTO XKe 3T0o?

Bcnen 3a puMcKHM IMpaBoM MPaBo CTpaH KOHTUHEHTaIbHOM EBpOITBI M OCHOBaHHbBIE
Ha HEM MPABOMOPSIIKUA UCXOISIT U3 MAKCUMBI O TOM, UTO IOTOBOPEHHOCTHU HYKHO
BBITTOJIHATE: pacta sunt servanda. OgHaKo €CTh U APYTroil YTOUHSTIONIUIA TTPUHIIUIT;
JIOTOBOP JAEWMCTBUTENIEH TOTAa, KOrja HeM3MEeHHBI 00CTOSATEIbCTBA, MPU KOTOPHIX

L0l prices hit lowest level in 17 years as demand plunges. Financial Times, 18.03.2020. URL:
https.//www.ft.com/content/d63d0618-6928- 1 lea-800d-da 70cff6e4d3.

2«9mo naw omeem na nandemuro COVID-19», — 3aseusa Tamvsana Monsesn, eenepanvHoiil
cexkpemaps ICC Russia. URL: http.//www.iccwbo.ru/news/2020/ICC _mezhdunarodnaya-tor-
govava-palata-icc-obnovila-ogov/.

3 Domestic Crude Oil First Purchase Prices by Area, URL: https://www.eia.gov/dnav/pet/hist,
LeafHandler.ashx ?n=pet&s=f000000__3&f=a. Average annual OPEC crude oil price from
1960 to 2020, URL: https.//www.statista.com/statistics/262858/change-in-opec-crude-oil-
prices-since-1960/.
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OH 3aKJIIoueH, rebus sic stantibus*. MenHo oH naer
CTOPOHE MPABO 0TKA3aThCsI OT UCTIOJHEHUSI JJOTOBO-
pa B cllyyae HACTYIIJICHUS TSKEJION CUTYaIIUU.

OnHako B MUpE CYIIECTBYIOT U JPYrUe MpaBo-
BbI€ CMCTEMbI, KOTOPBIE HE 3HAIOT 3TUX IMPUHIIAIIOB
B TOM Xe Buae. M ajisg Toro 4todbl BeCTU OU3HEC
C TapTHepaMH, TJe TOCITIOACTBYIOT TaKHe IIpaBO-
BbI€ CHCTEMBI, ObUIM pa3paboTaHbl YHUBEpCAIbHBIC
JIOTOBOPHBIE TPWHIMIIBEI, KOTOpHBIE perIaMeHTH-
PYIOT U CUTyallMio, KOTrJa OfAHA U3 CTOPOH B CUIY
BHEIIHUX OOCTOSITEJIbCTB HE MOXKET BBHITTOJHUTD
CBOM 00s13aTeJIbCTBA 110 KOHTPAKTY. DTa TeHIACHIINS
K yHU(bUKALIMY ITpaBa HalllJla oTpaxkeHue B BeHckoit
koHBeHuu 1980 roma, Ilpunuunax YHUJIPYA
U B TOM YMCJIe MOJIOKEHUSIX MeKIyHapOoIHOM TOp-
roBsoii manatel. Tak, B KOMMeHTapuu K cT. 7.1.7 pa3-
padotunku Ilpunumnos YHUIPYA yrteepxnator,
YTO MpemioKeHHass UMK (hOpMYJIMpPOBKa (popc-Ma-
J)KOpa OXBaThIBaeT CUTYallMM, KOTOpHBIE BXOISAT
B IOKTPUHBI (DPyCTpaLIK M HEBO3MOXKHOCTH UCIIOJ -
HEHMSI B cCMCTeMaX OOIIero nmpaBa M HEUCITOTHEHUS
B KOHTMHEHTAJILHOM IIpaBe, HO HE MACHTUYHA WM.

B IMpunuunax YHUIAPYA dopc-maxop — 3T0
MPETSITCTBUE 8He KOHMPOAs CTOPOHbBI, B TTOJOKEHM -
sax MTII — 3To npensTCcTBUE 6He €€ pa3yMHO20 KOH-
mpoAs, KOTOPOE HeNb3sl ObUIO TIPEIBUAECTh BO BpeMs
3aKJII0YEHUS TOTOBOpPA, a TAKKe pa3yMHO M30eXKaTh
WJIN MIPEOIOTETD.

[Mpencenarenem  rpynmsl  pa3pabOTYMKOB
dopc-makopHoii oroBopku 2003 roma 6611 mpodec-
cop SIH Pambepr, Beaylium aBTopoM — Tpodeccop
Yapnaws JlebaTTucrta. B rpymnmy aBTOpOB TaKxkKe BXO-
VIV HbIHEIIHMI Tipeacenarenb cyga ICC Anexkcuc
Myp, Pene ¢pon Camcon-XummenbiutepHa, ®adu-
aH ¢oH Lnabpengopd u IMurep denaprir.

Cpeny MCTOYHUKOB, Ha KOTOpPBIE OITMpajiach
JlaHHag rpymmna aBTopoB, oroBopka ICC o ¢popc-Ma-
xxope 1985 roma, ct. 79 BeHckoii KoHBeHLIMU 1980
roga, pasaen 8:108 Ilpunuuno EBpormeiickoro

KOHTPaKTHOTO TIpaBa, cT. 7.1.7 IIpruHIMITOB MeXIy-
HapOIHBIX KOMMepuecKux noroBopoB YHUJIPYAS.

ITepeBon oroBopok kak 2003, tak u 2020 roga
Ha pyCCKUii BBIMOMHMWAA 1. 10. H., Mpodeccop BABT
Huna I'puropseBna Bunkona, apoutp MKAC u ap-
OuTpaxXeil TTpu TOProBO-MPOMBIIIICHHBIX MajaTax
psiia Ipyrux CTpaH.

YT10 HOBOIr0O?

[taBHOe HoBIIecTBO pemakiuu oroBopku I[CC
oT 2020 roma — ee KpaTkas dopMa, KOTOPYIO
[Tanata mpenjaraeT MCIOIb30BaTh MpPU COCTaBJIE-
HUU JIOTOBOPOB JIJISI MaJlorTO M CpeIHEro Ou3Heca,
coobmraer HanmmonaneHbiit KomuteT ICC B yromsi-
HYTOM BbIlIe penu3e’. XOTs Ha MpaKTUKE CIOXKHO
MpenCcTaBUTh, YTOOBI CYyOBEKTHI MaJloro Ou3Heca,
Hanpumep MII, mpornucanu B cCBOMX KOHTpaKTax
oroBopky MTII, TexHuyecKku Tperpamg mjas 3TOTO
HeT. BriojiHe BO3MOXHO, UTO CpeaHUI OM3HEC, eCr
TakoBOI ocTaHeTcs B PP K MOMEHTY 3aBeplleHUSI
BMUIEMUN KOPOHABUPYCA, OXOTHO BOCITPUMET KOM-
MaKTHYIO (DOPMY OTOBOPKH.

OpHako 3TO He Bce. ABTOp O0OOOLIMA U CO-
MOCTAaBWJI BEPCUU JIBYX JTOKYMEHTOB B CpaBHEHUU
¢ [Tpunuunamu YHUPYA B Tabnuiie HiKe. 31eCh
€CTh KaK ompenesieHus1 popc-mMaxkopa U 3aTpyaHe-
HU, TaK ¥ IPABOBBIE MOCIEACTBUS UX TPUMEHEHMUSI.

4 Konopamvesa E. M. @opc-mancopuas 0206opka 6o éneutnemopeogom koumpakme // Becmuux HHIY. — 2012. — No 6- 1.

C. 238.

3 Bortolotti F., Ufot D. Hardship and Force Majeure in International Commercial Contracts: Dealing with Unforeseen Events

in a Changing World. Wolters Kluwer. 2019.

¢ Qeosopra ICC 2003 eoda o ghopc-mamncope, oeosopka ICC 2003 200a o 3ampyonenuu // [lyoauxayus Mexcdynapooroi

mopeosoil nasamot Ne 650.

7 Mexcdynapoonas mopeosas nasama (ICC) o6nosusa Oz2060pku 0 Gopc-maxncope u CyujecmeenHHom U3MeHeHUU
oocmosamenscma. URL: http.//www.iccwbo.ru/news/2020/1CC_mezhdunarodnaya-torgovaya-palata-icc-obnovila-ogov/.
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Oroeopka ICC,

Oroeopka ICC,

KpaTkas Bepcus
oroBopku ICC,

MpuHumnel YHULPYA,
2010°

Oosiee oOpeme-
HUTEIBHBIM, YeM
5TO MOXHO OBLIIO
pa3yMHO IIpe-
BUIIETH BO BPeMsI
3aKJTI0YCHMS
norosopa. OHO
BHE pa3yMHOTO
KOHTPOJISI CTOPO-
HBI, €T0 HEJTb3s
ObLII0 130eXaTh
WJIM IPEOI0JIETh

2003 20208 2020
Omnpenenenue | IlpensarcTue CoObITHE To xe. Inaea 7 «Heucnoanenue»,
dopc-Maxkopa | BHE KOHTPOJISI W OOCTOSITETBCTBO, OTCYTCTBYIOT pazden 1 «Obuue noaoxice-
(force CTOPOHBI, KOTO- KOTOpOE OrpaHUYMBaET MPOTUCAHHbIE Hus, cm. 7.1.7 «Henpeodoau-
majeure) poe HeJib3sl ObLIO | WJIM MPENsITCTBYET CTO- YCJIOBUS O pac- mas cuna (ghopc-maicop)».
pa3yMHO IIPUHATH | POHE BBIIOJTHUTE OHO MIPOCTPaHEHUN [IpensaTcTBIE BHE KOHTPOJIS
B pacyerT Ipu 3a- WJIM HECKOJTBKO CBOMX JIO0- | OTOBOPKM Ha: CTOPOHBI, KOTOPOE HEJIb3sI
KJIFOUEHUU JTOTO- TOBOPHBIX 00SI3aTEIBCTB. | — HEWCITOJIHEHUE | OBLIO pa3yMHO IMPUHSTH
BOpa 1 130eKaTh CropoHa IoJpKHA ToKa- TPETHUMM JIAIIA- B pacyeT MpH 3aKTI0YCHUHN
WY TIPEO0JIETh 3aTh, YTO TAKOE COObITHE: | MU; JloroBopa JIMoo 130exaTb
5TO MPETATCTBIE | — BHE €€ pa3yMHOIO KOH- | — OOSI3aHHOCTh WJTU TIPEOJIOJIETh 3TO TIpe-
WUJIM €TO TTOCTIeI- TPOJIST; CMSTYUTH IO~ MSITCTBUE WM €TO ITOCIIe -
CTBUSI — HEBO3MOXHO ObLIIO pa3- | CAEACTBUS He- CTBUSI
YMHO TIPEIBUICTh, KOTAA | MCIIOJTHEHUS
3aKITIOYAIN JIOTOBOP; WM HeHaIJIeXKa-
— MOCJISACTBUIA MPETIsIT- 1LLIETO UCTIOJIHE-
CTBUSI HEJTB3S pa3yMHO HUSI IOTOBODA;
n30eKaTh WK TIPEONOJIeTh | — BO3MEIIICHHUE
HEOCHOBAaTEeIbHO-
ro odborauieHust
ITpaBoBbIE CropoHa ocBo6o- | CTopoHa 0cBOOOXIa- To xe, CropoHa, He MoJlyduBILIas
TIOCIIEACTBUSL | JKIACTCS OT JIIO- eTCs OT CBOMX 00s13a- YTO U B TTOJTHOMU HCTIOJTHEHUST, UMEET IIPaBO
npuMeHeHUsT | OOl OTBETCTBEH- TEJILCTB I10 TOTOBOPY BepcUU pPacTOPTHYTH JOTOBOP, €CIIN
HOCTHU 3a YOBITKHU M OT JT1000Ii OTBET- HapylleHUe JoroBopa oyner
WA 3a JII000¢ CTBEHHOCTH B BUIIE CYIIIECTBEHHBIM.
MHOE IOTOBOPHOE | YOBITKOB WJIM OT JIIOOBIX CropoHa, KOTopasi He MOXKET
CPEICTBO 3aIUTHI | JIPYTUX JOTOBOPHBIX WCITOJTHUTH 00513aTEIbCTBO
Cc MOMEHTa, KOT- CPEIICTB MPaBOBOIA 3a- B cuuty (popc-Maxkopa, 0CBO-
J1a TIPETISITCTBUE IIMTHI 32 HAPYIIEHUE 00XIaeTCsT OT OTBETCTBEH-
c/ie1aio HeBO3- JIOTOBOpA C MOMEHTA, HOCTH 3a HEHCITOJTHEHHE
MOXKHBIM UCITIOJI- | KOTHIa MPEMsITCTBUE 1 OT KOMITEHCAIIUU YOBIT-
HEHMeE, WK C TOTO | MPUBEJIO K HEBO3MOXK- KOB; €CJIU CYILIECTBYET BO3-
MOMEHTA, KoTaa HOCTH MCITOJTHCHUS MOXXHOCTh HUCITOJTHUTH JI0-
JIpyrast CTOpoHa WJIN C TATHI OJTyYeHUS TOBOP TTOCJIC TIPEKPAILICHUS
TOJIy4nsia U3Be- JIPYTrO CTOPOHOM JeiicTBus hopc-Maxopa,
IeHre 00 3TOM CTOPOHE TIPEIOCTABIISIETCST
OTCPOYKA MCITOJTHEHUS
Omnpenenenue | CoObITHE, KO- ITo cMmbIcay TO Xe ca- Kpatkoit hopMbl | Thasa 6 «Hcnonnernue», pazden
3aTPYOHEHMUSI | TOPOE JeaeT MoOe, 9TO 1 B BEpCUM HE IIPeIyCMO- 2 «3ampyonenus».
(hardship) WCITOJIHEHHUE 2003 roga TpEeHO Co0ObITHS, B pe3yabTaTe KOTO-

PBIX CYILIECTBEHHO BO3pacTaeT
CTOMMOCTbH MUCITOJTHEHUST 00sI-
3aTeILCTB MO JOTOBOPY JIMOO
YMEHBILIAETCsI LIEHHOCTD IO~
JIy9aeMOTO VCITOTHEHUSI.
DTU COOBITHUS:

— BO3HMKJIU TTOCJIE 3aKII0-
YEHMUSI IOTOBOPA;

— HE MOTJIU OBbITh YYTEHBI
noTeprieBlIeil CTOpOHOI
TIPH €0 3aKJIIOUCHNUN,

— BHE KOHTPOJIsI CTOPOHBI;
— CTOpOHA He MpHUHsIa

Ha ce0s 3TOT pUCK

SURL: http://www.icewbo.ru/documents/RU 2020 icc_force _majeure clause.pdf.

? [Ipunyunst mexcdyHapoouvix kommepueckux doeosopos YHUIIPYA 2010/ nep. A. C. Komaposa, Mexcoynap. un-m ynugu-
rkauuu uacmuoeo npasa (YHUIIPYA). — M.: Cmamym, 2013.
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IIpaBoBbIe
MOCIEACTBUS
MPUMEHEHUS

CTopoHBI 00513a-
HBI COIVIaCOBAaTh
HOBBIE YCIIOBUS
noroBopa. Ecnu
Jpyrasi CTOpo-

Ha OTKa3bIBAEeT

B OTOM, TO CChLIa-
fo1Iasicsl CTOpoHa
BITpaBe pacTop-
THYTb JJOTOBOP

CTOpOHBI 00S13aHBI
corjlacoBaTh HOBBIC yC-
JioBUs goroBopa. Ecnu
JIOTOBOPUTHCST HEBO3-
MOXKHO, TO CTOPOHBI
MOTYT BbIOpaTh OAUH

W3 TpeX CLICHAPUEB:

— 8ocCcmMaHo8uUmMb 0ANAHC
YCA08UTI WU PACTOP-
THYTBH IOTOBOP MOXKET
32 CTOPOHBI CYIIbsI

WA apouTp;

— CyllbsI UJIA apOUTpP
MOXKET PacCTOPTHYTh
JIOTOBOD;

— CTOPOHA, CChIIAIOIIA-

Kpartkoit hopmbl
HE IIPeIyCMO-
TPEHO

IMotepmesiast cropoHa

0e3 3a1epKKU 1 000CHO-
BaHHO MOXKET IOTIPOCUTH
IIepecMOTpeTh 00sI3aTelTb-
cTBa 1o porosopy. [1pu
3TOM (haKT MOJAUYU MPOCHObI
He 03HAYaeT, YTO CTOPOHA
BIIpaBe MPUOCTAaHOBUTH
ncnoHeHne. OmHAKO ecin
CTOPOHBI HE IPUAYT K CO-
[J1acUIO 10 TaKoM Mpockoe,
TO BITOCJICICTBUU CYI MO-
KeT IIPEKPaTUTh IOTOBOP
WUJIM BOCCTAHOBUTH OaaHC
€ro yCJI0BUMA

sICSl Ha OTOBOPKY, MO-
KET B OMHOCTOPOHHEM
MOPSIAKE PACTOPTHYTH
JIOrOBOP I10 CBOEU MHU-
nuatuse. [Tociie aToro
JIpyTasi CTOpOHA MOXKET
3asiBUTh O HE3aKOHHO-
CTH TaKOTO pEIICHUS

IIpencraBiaeHHass TabiMLIa COMEPKUT BCE OC-
HOBHBIE JaHHBIE, KOTOpPbIE, [I0 MHEHUIO aBTOpa, 0y-
IyT UMEThb 3HaUYeHME JUIST pabOThI C HOBOM Bepcueil
oroBopku. TeM He MeHee HEKOTOpHIEC BaKHBIE MO-
MEHTBI CJIeAyeT 0003HAUUTh 0c000. Tak, OTMETUM,
yto oroBopka ICC HamucaHa AOCTaTOUYHO CJIOXHO
1 TpeOyeT JIOTMYECKOrO YIIPOIIEHUsI CKAa3aHHOTO.
OCO0eHHO 3TUM TPEIIUT peaakis oroBopku 2003
roja, Kotopast U300MIyeT OTCBUIKAMHM K pa3HBIM Ya-
CTSIM B OOIIEM-TO KOPOTKOTO JOKYMEHTa, — M3-3a
3TOTO Y YUTATEJISI MOXKET CJIOKUTHCSI BIICUATICHUE,
YTO OH 3a0JIyIMIICSI B TpeX cocHax. B HOBoIT Bepcun
3TOT HEIOCTAaTOK BO MHOTOM IPEOIOJICH: TOKYMEHT
JIOITyCKaeT CKBO3HOE UTeHHUE 0e3 MPBIKKOB IO TEK-
cty. [1yHKTBI TETIepb UMEIOT HE TOJIbKO HyMepalluio,
HO U Ha3BaHUsI.

B HOBoO#l Bepcuu TakKe eCTh IMpPEIITMCAHUS
OTHOCHUTEJILHO HEOCHOBATEJIBLHOTO O00OTAILEHUS
BCJIeICTBUE (popc-Maxkopa ¥ 00SI3aHHOCTH ITPUHSITh
MEPBbI TSI CMSITYCHUS €T0 MOCIEICTBUIA.

OTianyaeTcs 3TOT JOKYMEHT M OOJIbIIeil KOH-
KPETHUKOI: B YaCTHOCTU, Ha3BaH KOHKPETHBIN CPOK
IIJISI pACTOPXKEHMST JOTOBOPA 110 MHULIMATUBE JII000i1

cTopoHbl — 120 gHeil (OKOJO YeThIpeX MECSIIEB).
ITpsimo mponuvcaHbl MpaBUia paCTOPXKEHUS JOTOBO-
pa M yCTaHOBJIEHa OOSI3aHHOCTb HE3aMeTUTEIbHO
YBEIOMUTB APYTYIO CTOPOHY O (hOpC-MaxKope.

Y10 nsmeHmnnocb B nepeyHe
cob6bITUN popc-Markopa
B oroopke ICC 2020 ropa?

PaszpaboTynku BeHckoit KoHBeHUMHU B 4. 1 cT. 79
JIal0T COBOKYITHOCTb OCHOBAaHUM 17151 OCBOOOXAEHUS
NpeanpuHUMATeNIss OT OTBETCTBEHHOCTHM B CJIydyae
dopc-maxkopa. ABtopbl TnpuHuMIioB YHUIPVYA,
IMOMHUMO 3TOr0, B KOMMEHTapMsIX IIpUBOAAT a-
Oy/IBI-IIPUMEPBI  CUTYallMii, B KOTOPBIX YCJIOBHE
0 (popc-Maxxope MOXeT ObITh MPUMEHEHO. ABTOPHI
TuIoBoii oroBopku MTII caenanu MOMBITKY HAIMOJI-
HUTH NOHATHE (POpc-Maxkopa KOHKPETHBIM COAEP-
>KaHMEM 4yepe3 repedeHb 00CTOSITEILCTB.

ITo cpaBHeHuto ¢ 2003 romom B PYyCCKyIO pe-
Jakuuio oroBopku-2020 BHecau 28 m3meHeHMIt'".

10 K Quckyccuu o nepesode mexcma na pycckuii: Mypanos A. U. Hoevie akmyanvhvie nepesodwt ICC Russia Ha pycckuil s3b1k
6 konmexcme COVID-19: ICC Force Majeure Clause u ICC Hardship Clause. Onams npomax. // URL: https.//zakon.ru/
blog/2020/04/24/novye_aktualnye_perevody icc_russia_na_russkij vazvk v_kontekste covid-19 icc_force_majeure_

clause_i.
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M3 KaTteropuyi BOEHHBIX JEHCTBUI MCKITIOUEHBI 0/10-
Kada u 8oenHoe ambapeo, becnopadku. Takke UCKITIO-
YyeHa yrposa BOOPY:KE€HHOro KoHdaukTa. BoeHHas
MOOWJIM3alUs TeTepb J0JKHA OBITh 00U UpHOL, YTO-
OBl TTONACTh MO OTOBOPKY.

B kaTeropuu coumajbHBIX NOTPACEHUN Msmednc
U aKmol HeNOBUHOBeHUs 3aAMEHEHBI Ha OyHm, 80ccma-
Hue u pesoaroyuro. Croia ke TIepeHeceHbl, HO OcTa-
JINCh B MEPEYHE mepakmot, cabomanic u nupamcmaeo.
M3 kareropmuu rocyaapcTBeHHBIX NPeINHCAHMIA BbI-
HECeHbl M BBIACJIEHBI B OTACJIBHYIO GAAHOMHbLE
U Mmopeosble 0epanuyerus, amoapeo, cankyuu. Beraep-
KHYT YIIOMUHABIIUICS paHee KoMeHOaHMCKUll uac.
Buaumo, yxxe HecOBpeMEHHO YUTaeTCs 3axeam ¢a-
OpuK, XOTsI OH TOJDKEH TIOTIACTh B YMCJIO OCTaBIIMX-
Ccsl HEU3MEHHBIMU 3KCHpOnpuauul, KoH@puckauuu,
pexksu3uyuy U Hayuoxnaauzayuy (HO Ha YTO CChLIaTh-
csl, €CIM CTOPOHA CTOJNKHYJIACh ¢ KPUMMHAIbHBIM
peitnepcTBoM?).

CyIlIecTBEHHO COKpallleH CIHUMCOK YacTHO-
cTeil B pasiesic IKCTPeMAJbHbIX NMPUPOIHBIX SBJIE-
HUii: aBTOpBI O0OOILIMIM CJy4yau BpoAe maiigpy-
Ha WU yoapa MOAHUU KAK CMUXUlIHble Oedcmeusl.
Boipaxkenue Acts of God wcyesyio U3 TEKCTa Oro-
BOPKM, B TOM YUCJIE W3 AaAHIJIUMCKOM BEPCUMU.
Anudemus GUTypUpyeT, Kak U paHblIe, a BOT IMOHSI-
TUSI nandemuss He ObUIO U B TIPOILIJION BEpPCHUU Oro-
Bopku ICC 2003 roza.

TexHoreHnble KaTacTpodbl JIOTOJHEHBI O0au-
MeAbHbIM 8bIXO00M U3 CMPOS UHQDOPMAUUOHHOU CU-
cmembl UAU IHepeopecypcos.

IIpuocTaHoBKa pa0dOTHI NpeANPUATHIl Tiepe-
dopmylIupoBaHa B obwue HapyuieHus mpyoosvix
OomHouleHuil, N VCIOJb30BaBILINECST paHee Ooilkom,
3abacmoska u AoKaym, KOTOpble TOIOJTHEHBI go-
slow (HaMepeHHOe 3ameljieHue padoThl) u uma-
AbAHCKOU 3a6acmoekoii (CTporoe cieJgoBaHUEe BCeM
YCTAaHOBJICHHBIM MHCTPYKLIUSIM U TIpeIICaHUsIM

M0 BBIMOJHEHUIO PabOThI, HA MPAKTUKE AeJaI0UM
€€ HeBO3MOXHOIA).

YT10 B utore?

B mraHe 1opuanyecKoil TEXHUKU BEPCHUST OTOBOPKU
oT 2020 roga 3HAYUTEIBLHO MOHSITHEE U JOCTYITHEE.
B Heit HamMHOro MeHbIIe OJJAHKETHBIX OTCHIJIOK
K IPYIrUM 4YacTsSIM JOKyMeHTa. B orinuume oT mpo-
LIJIOM peJaKIMK, B ITOJHOM BEpCUM OTOBOPKU 3TH
YacTy TTIOMMEHOBAHbI, YTO 00JIEr4aeT ee MCIOIb30-
BaHUE U TOJKOBaHMUE.

ConepXaTeJIbHO IPOINKUCAHBI KOHKPETHBIN
CPOK DPAacTOPXKEHHUSI AOTOBOpA B Ciydae JJIUTENIb-
HOCTU (OPC-MaxkOPHBIX OOCTOSATENIBCTB, a TaKXKe
00s13aTeIbCTBA IO BO3BpATy HEOCHOBATEJIbHOTO
obOoraleHus.

Jlo6aBieH KOMITAaKTHBIM, KpaTKMi BUA Oro-
BOpKM O (opc-Maxope u3 Tpex vacteil. Orosop-
ka ICC «O 3zarpymHeHusix» ot 2003 roma (ICC
Hardship Clause) moayuyujia HOBOE Ha3BaHUE —
«O CylIecTBEHHOM M3MEHEHUUM OOCTOSITEIBCTBY.
B Heit mo cpaBHEHUIO ¢ MPOLLION pedaKIUueid moa-
pobOHee pa3paboTaH aJrOpUTM AEUCTBUI CTOPOH,
KOTOpPbIE HE 3aXOTSIT JOroBapuBaThCcs 00 amamTa-
LIY KOHTPaKTa K HOBBIM O0OCTOSITEILCTBAM.

B mokymeHTax ecTh M IPeeMCTBEHHOCTD. Tak,
HEU3MEHHBIM OCTaJOCh oOImpeaenacHue Qopc-ma-
JKOPHBIX OOCTOSITEJIBCTB M T€X KPUTEPUEB, HaJIM-
yye KOTOpbIe CTOPOHA MOJIKHA MOKa3aTh, YTOOBI
OHM OBUIM NpW3HaHBI TakoBbIMU. Ecim mokasaThb
X YAaJ0Ch, TO TMpPaBOBbIC TMOCAEACTBUS IS TO-
TepnieBieil cropoHsl B peaakimsax 2003 u 2020 ro-
OB OyayT oauHakoBBIMU. IlepeyeHb cuUTyaluii
(opc-maxopa, KOTOpPHIMU OTJIMYAIACh OTOBOpKaA
ICC, no cytu octajcsl HEM3MEHHBIM, JHUIIb Ya-
CTUYHO TIOJIyYuB 00Jic€ COBPEMEHHBIC U aKTyallb-
HbIe GOPMYIMPOBKH.

https.//zakon.ru/blog/2020/04/24/novye aktualnye perevody icc_russia _na_russkij yazyk v_kontekste covid-19 icc_

force_majeure_clause i.
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OINOBOPKMU ICC O ®OPC-MAXKOPE
UCYWECTBEHHOM USMEHEHUU

OBCTOATEJIbCTB

Orosopka ICC o dopc-
Maxkope («Orosopkan)
(MonHas dopma)

oHIIeTIMS (popc-Maxkopa U3BeCTHA B 0OJIb-

IIMHCTBE MPAaBOBBIX CUCTEM, HO 3aKPETIICH-

Hbl€ B HALIMOHAJIBHBIX 3aKOHAX IMPUHIIATIBI

MOTYT COAEpXaThb CYIIECTBEHHbIE pPa3fiu-
yus. st mpeoosieHusT 3Toi Tpo0aeMbl CTOPOHBI
CTPEMSITCS COTJIacOBAaTh AaBTOHOMHBIE PEIICHUS MMy~
TeM BKJIIOYEHHUS B CBOU JOTOBOPBI (POPC-MaskOPHBIX
OTOBOPOK, COePKAIIMX PeIleHUs], KOTOphIe HE 3a-
BUCSIT OT OCOOCHHOCTEM HAIITMOHALHOTO 3aKOHOA-
TeJbcTBa. YTOOBI MOMOYL CTOPOHAM B pa3paboTkKe
u oocyxneHnu Takux nosoxenuit, ICC co3nana ase
cbamaHcupoBaHHble Popc- MaKOpPHBIE OTOBOPKU:
«ITonnas popmar» u «Kpartkas popmar.

OroBopka o ¢opc-maxope (ITonHasa dopma)
MOXET OBITh BKJIIOYEHA B JIOTOBOP WJIM WMHKOPIIO-
pupoBaHa B Hero myreM ykazaHust «Oroopka ICC
o ¢opc-maxope (IToaHast popma) BKITIOUEHA B HACTO-
SIIUM JOroBOp». CTOPOHBI MOTYT TAK3KE UCITOJIb30BaTh
JaHHyto OroBOpKY B Ka4eCTBE OCHOBBI JUTSI MUHIMBU/TY-
ajbHOM oroBopku (“tai- lor-made” clause), pa3zpaba-
THIBAEMOI € Y4ETOM UX MTOTPEOHOCTENA.

Ecnau cropoHbl mpenmnodyuTtaloT 6osiee KOpOT-
KYI0 OTOBOPKY, OHU MOTYT BKJIIOUUTh B CBOI JOTO-
Bop «Kparkyto ¢popmy» OroBopku ICC o popc-Ma-
kope. OgHako ITonHas opma gaeT peKkoMeHIauuu
MO BOIMPOCaM, O KOTOPBIX HMYEro HE TOBOPUTCS
B Kpatkoii popme.

B oTHOIIEHUM BOTTPOCA O TOM, UTO MPEACTABISI-
eT coboit popc-maxkop, Orosopka ICC o popc-ma-
’)KOpe HampaBjieHa Ha JOCTUXKEHHME KOMITpOMHUCCa

MeXIy OOIIMMM TpeOOoBaHUSMU K (opc-Maxopy,
KOTOpbIE HEOOXOAMMO COOJTIONATh BO BCEX CydasX,
M yKa3aHWEeM COOBITHIA, KOTOPbIE MPEANOJIOXUTEIb-
HO HaXOJSATCsI BHE KOHTPOJISI CTOPOH, W HE TIPeIBU-
JUMBI HA MOMEHT 3aKJIIOUeHHUS TOroBopa.

C atoit nenpio B Orosopke ICC o popc-maxo-
pe MpUBOAUTCS 0011Iee orpeaeeHue (IyHKT 1) u re-
pedyeHb (Popc- MaKOPHBIX OOCTOSATENBCTB (IMYHKT
3), KoTopble, KaK MPe3lOMUPYETCS, MOTYT ObITh
KBATM(PUIIMPOBAHBI KaK (OpC- MaKOpHBIE (IMYHKT
3). CropoHaM TipeayiaraeTcsi MPOBEPUTH TepeYeHb
W YCTAaHOBUTb, CJIEAYET JIU YIAIUTh U3 HETO WU A0-
0aBUTb B HETO HEKOTOPHIE COOBITUS B COOTBETCTBUU
CO CBOMMHU KOHKPETHBIMU MOTPEOHOCTSIMU.

OCHOBHBIM TIOCJICACTBUEM YCHEITHOW CChUI-
KM Ha opc-Maxop SBISIETCS TO, YTO CTOpPOHA,
IUIST KOTOPOM co3majlach HEBO3MOXKHOCTbh HCITOJ-
HEHUsI 00s13aTEILCTB MO TOTOBOPY, OCBOOOXKIAETCS
OT 00SI3aHHOCTH UCITOJTHEHUS U OT OTBETCTBEHHOCTH
WJIM KOMITEHCAIIMM YOBITKOB C AaThl HACTYTUICHMUS
COOBITUA (TIpU YCIOBUM, UTO JpyTasi CTOpoHa Oblia
CBOEBPEMEHHO M3BEIllEHA), a B CIydae BOSHUKHOBE-
HUSI BDEMEHHOTI'O MPEISITCTBUSI — 10 TEX MOp, MoKa
OHO HE MPEeKPATUT MPETITCTBOBATH UCITOJTHEHHUIO.

1. OIIPEJAEJIEHHUE. «®opc-maxop» 0O3Ha-
YaeT HaJIMYue COOBITHS WU OOCTOSITENLCTBA («CO-
ObiTHE (opc- Maxopar), KOTOpPOE OrpaHMYUBa-
€T WJIM TIPEMHsITCTBYeT CTOPOHE BBIMTOJIHUTL OJHO
WJIM HECKOJBKO CBOUX TOTOBOPHBIX O0SI3aTEILCTB
1O IOTOBOPY, €CJIA U B TOM CTENEHU, B KOTOPOM CTO-
pOHa, 11 KOTOPOW co3ajach HEBO3MOXHOCTh MC-
TIOJIHEHUS 00513aTeJIbCTB MO JOTOBOPY, JOKAXKET:

*  YTO TaKo€ MPEISITCTBUE HAXOAUTCS BHE €€

pa3yMHOI0 KOHTPOJIS; U
*  4YTO €ro HEBO3MOXHO ObLIO pa3yMHO Mpe-
BUIETh BO BpeMs 3aKJIIOYEHUS JOTOBOPA;

Anpenb 2020, N2 3 (18) | 57


http://www.iccwbo.ru/documents/RU_2020_icc_force_majeure_clause.pdf
http://www.iccwbo.ru/documents/RU_2020_icc_force_majeure_clause.pdf

OJOKYMEHT | HOBAS BEPCIA OTOBOPIK I/ |

U C) 4YTO CTOPOHA HE MOTJa pa3yMHO 130e-
XKaTh WM MPEONOJeTh MOCIEACTBUS TIpe-
MSITCTBUSL.

Onpenenenue dopc-mMaxopa ycTaHABIUBAET
0oJiee HU3KWII KpUTEPUid MPpU OOpaIlleHUH K OTo-
BOpKeE, YeM HEBO3MOKHOCTb UCITOJTHEHUS. DTO CJlie-
JIyeT U3 YKa3aHUsI Ha pa3yMHOCTb B IMMyHKTax (a) - (¢)
OroBopkHu.

2. HEUCITIOJIHEHUE TPETbUMMU JIUIIA-
MMU. Ecnu cTopoHa I0roBopa He MCIIOJHSIET OTHO
WJIN HECKOJIbKO CBOMX TOTOBOPHBIX O0SI3aTEIbCTB
BCJIE/ICTBME HEUCIIOJHEHUsI 00s13aTeJIbCTB TPEThUM
JIUIIOM, MPUBJICUEHHBIM €10 JJI MCIIOJHEHUS BCe-
ro WY YacTU AOTOBOpa, 3Ta CTOPOHA MOXKET CChI-
JIaTbCsl Ha (popc-Maxkop TOJBbKO B TOUl Mepe, B KO-
Topoit TpeboBaHUs MMyHKTa 1 HacToseir OroBopku
MPeAyCMOTPEHbl KaK /I CTOPOHBI JIOTOBOpa, Tak
U 11 TPEThETO JIUIIA.

JlaHHBI TIYHKT HampaBJieH Ha MCKIIoYe-
HUE TOTO, UYTO HEUCTOJHEHUE TPETbUM JIUIIOM
WJIN CYyOMOAPSITYMKOM KaK TaKOBOE MOXET paccMa-
TpuBaTbcs Kak opc-maxop. CTopoHa, I KOTO-
poli co3aanach HEBO3MOXKHOCTh UCITOJTHEHUS 00s13a-
TEJIbCTB 110 IOTOBOPY, TOJKHA I0Ka3aTh, YTO YCJIOBUS
dopc-Maxkopa TakxKe COOMIOAEHBI U B YACTU HEUC-
MOJTHEHUS TPETHUM JIULIOM, JIJISI YETO MPUMEHSIETCS
Mpe3yMITIus IMyHKTa 3 HacTosieir OroBopKu.

3. INPESIOMUPYEMBIE COBbITUA
D®OPC-MAXKOPA. I1pu oTCyTCTBUM T0KA3aTEJIbCTB
00paTHOTO MPEIoaraeTcs, YTO CJIEIYIOIINE COObI-
THSI, 3aTparvMBaloIue CTOPOHY, MPE3IOMUPYIOTCS
COOTBETCTBYIOIIMMU ycioBUsIM (a) u (b) myHkTa 1
HacTosteit OToBOpKU M CTOPOHA, TSI KOTOPOIA cO3-
Jlajlach HEBO3MOXHOCTh UCIIOJTHEHUS 00513aTeIbCTB
MO JOTOBOPY, NOJKHA J0Ka3aTh, YTO YCJIOBHUE (C)
MyHKTa | BBIMOJHEHO:

IIpestomupyemble  coObITUS  (hopc-Maxkopa
00bIYHO KBaIM(ULIUPYIOTCS Kak Popc-Maxop. [1o-
BTOMY CYMTAETCS, YTO MPU HATUIUU OJHOTO MU He-
CKOJIBKMX M3 3TUX coObITHI yenoBus Popc-maxkopa
BBITIOJTHSIIOTCSI U CTOPOHE, ISl KOTOPOM co3iaiach
HEBO3MOXXHOCTb UCITOJTHEHUST 00s13aTeJILCTB MO A0-
TrOBOPY, HE TpeOyeTCs JoKa3bIBaTh yciaoBus (a) u (b)
nmyHkTa 1 HacToseir OroBopku (TO €CTh UTO COOBI-
THE OBbLIO BHE €€ KOHTPOJS 1 ObLIO HEMPEeABUACH-
HBIM), OCTaBJIsIsl JAPYroil CTOpOHE OpeMsi J0Ka3bl-
BaHus obpaTHoro. Cchliarolascsa Ha ¢hopc-Maxkop
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CTOpPOHA JOJDKHA B JIIOOOM ciydyae AoKa3aTh Hau-
yue ycjioBUs (C), TO €CThb TOTO, YTO TOCJIEICTBUS
MPETNATCTBUASL HE MOTJIA OBITH Pa3yMHO IPeIoTBpa-
IIEHBI WIN ITPEOIOJICHBI.

* BoiiHa (OOBsSBIEHHAsI WM HET), BOCHHbIC
JIECTBUSI, BTOPXKEHNE, aKT MHOCTPaHHBIX
BparoB, OOIIMpHAas BOEHHas MOOWMIM3a-
LIV

* TpaxkmaHcKasl BOIHA, OYHT, BOCCTaHME
1 PEBOJIIONMS, BOCHHBIN WJIM WHOM He3a-
KOHHBIN 3aXBaT BJIACTH, MSATEX, TCPPOPH-
CTUYECKUI aKT, caboTaxK WJIM ITUPATCTBO;

*  BaJIIOTHBIC Y TOPTOBbIE OTPAaHUYECHMUSI, IM-
0apro, CaHKIIMU;

* 3aKOHHBII WM HE3aKOHHBIM aKT BJIACTH,
co0IoIcHME JIIOOOTO 3aKOHA WJIK rocyaap-
CTBEHHOTO yKa3a, 3KCIPONpHamus, KOH-
duckaumsi, peKBU3UINS, HaIMOHAIM3A-
LIV

*  3IU300THSI, BIUAEMUS, CTUXUITHOE Oem-
CTBHME WJIM 3KCTpeMaJIbHOE ITPUPOTHOE SIB-

JIEHUE;
* B3pBIB, IMOXap, paspylleHue 000opyao-
BaHUs, JUINTEJIbHBIA BBIXOJ U3 CTPOS

TPaHCIIOPTa, TeJICKOMMYHUKALINIA, TH(HOP-
MAalLlMOHHOW CHUCTEMbl WU DHEpPropecyp-
COB:

* 0o0IIMe HapyLIeHUs TPYIOBBIX OTHOIIICHUIA,
Takue Kak OOMKOT, 3a0acTOBKA U JIOKAyT,
peaHamMepeHHoe 3aMeyieHIue padoThI (g0-
slow, utanbsiHCKasl 3a0acTOBKA), 3aXBaT 3a-
BOJIOB U TTIOMEILIEHUIA.

CTOpOHBI MOTYT 1O0ABJISITH WU YAAISTH COObI-

THSI U3 TaHHOTO CITICKA B COOTBETCTBUU C KOHKPET-
HBIMUA CHUTYalIUSIMUA, HapuMep, MCKIIoYasl aKThl
BJIaCTeI WJIM OrpaHUUYEHMUST Ha DKCIIOPT, UJIU BKIIIO-
yas TpyaoBbIe OeCITOpSIAKHU, 3aTparuBaroIIne TOJbKO
nx cobcTBeHHOe npeanpusitue. CTopoHam clieayeT
IIOMHUTB, YTO T0OABJICHUE HOBBIX COOBITUI B CITH-
COK He OCBOOOXKIAeT UX OT HEOOXOIUMOCTH JOKA3bI-
BaHMSI TOTO, YTO YCIOBUE (C) MyHKTa 1 BHITIOJTHEHO.
4. UBBEHIEHME. CropoHa, sl KOTOpoOit
co3fajiach HEBO3MOXHOCTb MCHOJIHEHUs 00s13a-
TEJILCTB IO AOTrOBOpPY, JOJKHA He3aMeIIUTeIbHO
U3BECTUTh 00 3TOM COOBITUHU APYTYIO CTOPOHY.

5. IOCIEACTBUA ®OPC-MAXKOPA. Cto-

poHa, YCIelHO MpuMeHuBIIas JaHHY0 OroBOpPKY,



0CBOOOXIAaeTcs OT O0SI3aHHOCTU ITO MCIOJTHEHUIO
CBOMX 00513aTeJIbCTB 10 JTOTOBOPY U OT JIIO0OI OT-
BETCTBEHHOCTH B BUIE YOBITKOB WJIA OT JIIOOBIX IPY-
'YX JTOTOBOPHBIX CPEJICTB ITPAaBOBOM 3aIlIMTHI 3a Ha-
pylIeHNe TOroBOpa ¢ MOMEHTA, KOTJa IPeTsITCTBIE
MIPUBEJIO K HEBO3MOXKHOCTH MCITOJTHEHMUSI, TIPUA yC-
JIOBUM, YTO U3BEIIEHNE 00 3TOM JlaeTcs He3aMmel-
mutenbHOo. Ecii n3BenieHe 00 3ToM He ObLIIO TaHO
0e3 TIpoMeJIEHNST, OCBOOOKIEHNE NEHCTBYET C MO-
MEHTa, KOTJa TaKoe M3BEIIeHUE ITOJYyYEHO IPYroi
CTOPOHOIA. JIpyrast CTOpoHa MOXET ITPHOCTAaHOBUTH
HCIIOJTHEHNE CBOMX OOSI3aTENIbCTB C aThl U3BEIIE-
HUSI, €CJIV 3TO IPUMEHUMO.

OcHOBHas 1IeJIb 3TOr0 ITyHKTA 3aKJI0YaeTcs
B pa3bSICHEHWM TOTO, YTO CTOPOHA, IJISI KOTOPOI
cos3fajach HEBO3MOXHOCTb WCITOJTHEHUS 00s13a-
TEJIbCTB T10 JTOTOBOPY, OCBOOOXIACTCS OT MCITOJTHE-
HUSI 00s13aTeILCTB BCIEACTBHE (POpCc-Maxkopa ¢ MO-
MEHTa BO3HMKHOBEHUS TIPEITSITCTBUSI TIPU YCIIOBUU
CBOeBpeMeHHOTO n3BeneHus. C 1eIbi0 HeAOITyIIe-
HUSI CCBIJIKM Ha (Oopc-Maxkop CTOPOHOM, IJIsI KOTO-
poli co3majach HEBO3MOXKHOCTh MCIIOJTHEHUS 00sI-
3aTEJILCTB 10 JOTOBOPY, TOJILKO Ha 0OoJjiee MO3IHEM
arane (HampuMep, Koraa Apyrasi CTOpoHa 3asiBisieT
0 HEHCITOJTHEHWM), €CJIM M3BelIeHNEe He HallpaBlie-
HO CBOEBpPEMEHHO, NeiicTBIE (Popc-Maxkopa OTKIIa-
IBIBAETCSI 10 TTOJTyYEHUS U3BEIICHUS.

[To monyyeHUM W3BELIEHMST Ipyras CTOPOHA
MOXKET IPUOCTAHOBUTDL MCITOJTHEHNE CBOMX 00sI3a-
TEJIBCTB B TOM Mepe, B KOTOPOI 3THU 00s13aTeIbLCTBA
BBITEKAIOT U3 00S13aTEILCTB, BHITTOJTHEHNIO KOTOPBIX
MPETNATCTBYIOT (DOpc-MaxkKOpHBIE OOCTOSITEJIbCTBA,
1 MOTYT OBITh IIPHMOCTAHOBJICHHI.

6. BPEMEHHOE IIPEITATCTBUE. Ecnu
JIeiCTBYE HAa3BaHHOTO IIPEISITCTBUS W COOBITHUS
SIBJISIETCSI BPEMEHHBIM, TO TTOCJICACTBUS, MU3JIOKEH-
HbIe B IIyHKTE 5, ITOMJIEXAT MPUMEHEHUIO TOJBKO
B TOM CJIydae, eCJI TaAKOe IPEITSITCTBUE HE TaeT CTO-
pOHE, IJIsST KOTOPOM co3majlach HEBO3MOXKHOCTh HC-
IMOJIHEHUST 0053aTeJIbCTB 110 TOTOBOPY, MCITOJHUTH
CBOM JOTOBOpPHEIC 00sI3aTeNbcTBA. Takasi CTOpOHa
IOJDKHA WM3BECTUTh JIPYTYIO CTOPOHY, KAaK TOJIBKO
MPENATCTBAE IIepecTaHeT MPEISITCTBOBATh MCIION-
HEHMIO e¢ TOTOBOPHBIX 00S13aTEILCTB.

7. OBA3AHHOCTDb IIPUHATH MEPHBI
NI CMATYEHUSA TOCJIEACTBUM. Cro-
poHa, I KOTOpO¥ co3majdach HEBO3MOXHOCTh

HUCIIOJIHEHUST 0053aTeIbCTB MO0 AOTOBOPY, 00s13a-
Ha IMPUHSTH BCE pa3yMHbIe MEPBI, YTOOBI OTPaHU-
YUTh BO3AEUCTBUE HAa3BAHHOTO COOBITUS Ha MC-
MOJIHEHUE TOoTOBOpa.

8. PACTOPXKEHUE JTIOTOBOPA. Ecnu mipo-
JIOJKUTETBHOCTD MPETSITCTBUSI, HA KOTOPOE NMEET-
Csl CCbUIKA, B 3HAUMUTEJIbHOW CTEMEeHM JIWIIAeT J0-
TroBapUBaIOIIUECs CTOPOHBI TOTO, Ha YTO OHU OBLIN
BIIpaBe pacCUMTHIBATb Ha OCHOBAaHUU JIOTOBOpa,
J06asi U3 CTOPOH BIIpaBe PAcCTOPTHYTh JOTOBOP,
W3BECTUB JPYIyI0 CTOPOHY B TEYEHME pPa3yMHO-
ro nepuojaa BpeMeHU. Eciin He cormacoBaHO WHOE,
CTOPOHBI TIPSIMO COTJIAIIIAIOTCS, YTO JOTOBOP MOXKET
OBITh PACTOPTHYT JIOOOW M3 CTOPOH, €CJIU MPOIO0JI-
>KUTEJIbHOCTD MPEMSTCTBUS npeBbiiiaet 120 qHei.

JaHHBI MyHKT 8 ycTaHaBJIMBaeT oOllee Ipa-
BUJIO IJI OMpeNesieHus] B KaXIOM KOHKPETHOM
clydae, Korja MpOJOIKUTEIbHOCTh TMPENsSTCTBUS
CTAaHOBUTCSI UYPE3MEPHON M aeT MpaBO CTOPOHAM
pacTOpPrHyTh MOTrOBOp. [ TIOBBIIIEHUST OMpene-
JIGHHOCTM M MpelcKa3yeMOCTH TIpeaycMOTpeHa
MakKCHUMajJbHasl MPOJOKUTENbHOCTh B 120 mHel,
KOTOpasi, KOHEYHO, MOXET ObITh U3MEHEHa IO CO-
IJIAIIEHUIO CTOPOH B JII000OE BpeMsI B COOTBETCTBUU
C UX MTOTPEOHOCTSIMM.

9. HEOCHOBATEJIbHOE OBOTAIIIEHUE.
Ecnu npumeHsieTcs MyHKT 8 1 eciu Jirobast U3 CTo-
POH J0TOBOpA IO MPUYMHE KaKUX-JTU0O0 NEWCTBUM,
COBEPUICHHBIX JPYroil CTOPOHOW TPU MCIOJHE-
HUM JOTOBOpa, U3BJIEKJIA BHITOMY A0 MPEeKpaIeHUS
NEMCTBUS TOTOBOpa, CTOPOHA, MOJIyJaroliast Takylo
BBITOJTY, TOJKHA BBITUIATUTH IPYTOH CTOPOHE CYMMY
JIEHEXXHBIX CPEICTB, 9KBUBAJICHTHYIO CTOUMOCTH Ta-
KOW BBITOMBI.

Orosopka ICC o dopc-
MaKope («Orosopkan»)
(KpaTtkas ¢opma)

Hannas Kpatkas dopma sIBasgeTcsl coKpalleHHOM
Bepcueii IToaHo#t (opMbl M OorpaHMYeHa HEKOTO-
PBIMHA OCHOBHBI- MM MojoXeHusMu. OHa TMpen-
Ha3HayeHa IS MOoJIb30BaTesieil, KOTOphIe KeaaloT
BKJIIOYUTHh B CBOW JOTOBOp cOa- JaHCUPOBAHHYIO
M XOpOIIIO COCTaBJIEHHYIO CTaHIAPTHYIO OTOBOPKY,
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OXBaThIBAIOIIYI0 HanboJiee BaXKHbIE BOIIPO- Chl, KO-
TOPbIE MOTYT BO3HUKHYTh B 9TOM KOHTEKCTE.

ITonb3oBaTenn AOJKHBI TOHUMATh, YTO TaHHAS
Kpatkas ¢opma mo cBoeit mpupoae uMeeT orpaHu-
YeHHY10 chepy NeCTBUSI U HE 00s13aTeJIbHO OXBa-
TBIBA€T BCE BOMPOCHI, KOTOPHIE MOTYT UMETh OTHO-
IIeHNE K KOHKPETHOMY OM3- HeC-KOHTEKCTY. B aToM
cllydae CTOpOHAM CJIeAyeT COCTaBUTh CHELMATbHYIO
oroBopkKy Ha ocHoBe [TomHoit hopmbl ICC.

1. «@opc-mMaxop» O3HAYaeT Haau4yue COObI-
TUSI WIK OOCTOSTENILCTBA, KOTOPOE OrpaHUYMBa-
€T WIM MPEIsITCTBY- €T CTOPOHE BBHIMTOJIHUTL OJTHO
WJIN HECKOJIbKO CBOMX TOTOBOPHBIX O00SI3aTEJIbLCTB
10 JOrOBOPY, €CJIM U B TOM CTe- IEHU, B KOTOPOM
CTOpOHA, IS KOTOPOI co3faaniach HEBO3MOXHOCTh
HCIIOJTHEHUST 0053aTe/IbCTB 10 JOTOBOPY, TOKAaXET:
a) YTO TaKoe TPEISITCTBUE HAaXOAUTCS BHE €€ pa3-
YMHOTO KOHTPOJISI; U b) 4TO €ro HeBO3MOXHO OBbLIO
pa3yMHO TPEABUIETh BO BpeMs 3aKJIIOUEHUS TOTO-
BOpAa; 1 C) YTO CTOPOHA HE MOTJIa pa3yMHO U30eXaTh
WJIN MIPEOI0JETh MOCAEACTBUS TPEIISITCTBUS.

2. Ilpy OTCYTCTBMM OKa3aTeIbCTB OOPATHOTO
MPEATOoaraeTcs, YTo CJICAYIOIINE COOBITHS, 3aTparu-
BaloOIIVE CTOPOHY, MPE3IOMUPYIOTCS COOTBETCTBYIO-
My yeaoBusM (a) u (b) myHkTa 1 Hacrosieit Oro-
Bopku: I) BoitHa (0OBSBIACHHAS WU HET), BOEHHBIE
JENUCTBUS, BTOPXKEHUE, aKT MHOCTPAHHBIX BPAaros,
oO1mmMpHass BoeHHas Moou- nusanus; II) rpaxman-
CKasl BOIHa, OYHT, BOCCTaHWE U PEBOJIIOLMS, BOEH-
HBIV WJIM NTHOI HE3aKOHHBIV 3aXBaT BJIa- CTU, MATEX,
TEPPOPUCTUYECKUI aKT, CabOTaX WJIM THMPATCTBO;
I1I) BamOTHBIE M TOProBblE€ OTrpaHUYEHUs, IMOAp-
ro, caHkiuu; V) 3aKOHHBI WIM HE3aKOHHBIA aKT
BJIACTH, COOIIOACHUE JII0OOr0 3aKOHa WM rocyaap-
CTBEHHOTO yKasa, 3KCHpoIpualus, KOH(pUCKaIus,
PEKBU3UIIMS, HAIMOHAIM3ALMS; V) 9TTU300THS, T -
JNEMMSI, CTUXUIHOE OENCTBUE WU 3IKCTPEeMalIbHOE
npupoaHoe siBieHue; VI) B3pbIB, moxap, pa3pyliie-
HUE 000PYIOBaHUS, IJIUTEIb- HBI BBIXOI U3 CTPOS
TpaHCHOpTa, TEJIEKOMMYHUKALW, WH(MOpMallOH-
HOIt cucTeMbl WK 3Hepropecypcos; VII) obuine Ha-
PYIIEHUS TPYIOBBIX OTHOIIIEHUI, TaAKME KaK OOMKOT,
3a0acTOBKA W JIOKAyT, TTpeIHaAMEPEHHOE 3aMell- Jie-
HUE paboThI (go-slow, UTabssHCKast 3a0acTOBKa), 3a-
XBaT 3aBOJIOB U TTOMEIICHU.

3. CropoHa, yCIenHo MpUMEeHUBIIAsT JaHHYIO
OroBopKy, 0cBOOOXIAeTCsl OT 00SI3aHHOCTHU TIO UC-
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MOJTHEHUIO CBOMX 00513aTEILCTB 10 IOTOBOPY U OT JTI0-
0011 OTBETCTBEHHOCTH B BUI€ YOBITKOB MJIU OT JIIOOBIX
JPYTUX JO- TOBOPHBIX CPENCTB MPAaBOBOI 3allIWTHI
3a HapylleHue J0roBopa ¢ MOMEHTA, KOTaa MpersiT-
CTBUE TIPUBEJIO K HE- BO3MOXHOCTU HCIOJHEHMS,
MPpY YCJIIOBUM, YTO U3BEILIEHUE 00 3TOM JaeTcsl He3a-
MemuTesbHO. Eciu u3Benie- Hue 06 3TOM He ObLUIO
JaHO 0e3 TpoMeJieHUs, OCBOOOXICHNE JCHCTBYET
C MOMEHTa, KOTJ/Ia TAKOoe U3BEILEHHUE TIOJYYeHO IpYy-
roii cropoHoii. Ecnu neiicTBre Ha3BaHHOTO TTPEIIST-
CTBUSI WIM COOBITUS SIBJISIETCS BPEMEHHBIM, TO BbI-
1eyKazaHHbIE TIOC/EICTBYS MOAIEXKAT MPUMEHEHUIO
TOJILKO B TOM CJIydyae, €CIM TaKoe MpEeIsITCTBUE
He JaeT CTOpOHe, Uil KOTOPOil co3aajach HEBO3-
MOXHOCTb MCITIOJTHEHUS 00513aTEILCTB MO JOTOBOPY,
WCTIOJIHUTH CBOU JOTOBOPHBIE 00si3aTenbcTBa. Ecau
MPOIOJIKUTEILHOCTD TTPETSITCTBUS, HA KOTOPOE MMe-
€TCs CChUIKA, B 3HAYMTEJIbHOM CTENEeHM JIUIIAeT 0~
TrOBapMBaIOIIMECS] CTOPOHBI TOTO, Ha YTO OHU ObUIU
BMpaBe pacCUMThIBATh HA OCHOBAHUM JI0TOBOPA, JII0-
0ast U3 CTOPOH BIIpaBe PACTOPTHYTh JOTOBOP, M3BE-
CTUB JIPYTYIO CTOPOHY B TeUEHME Pa3yMHOTI0 Meproa
BpeMeHHU. Eciii He corytlacoBaHO MHOE, CTOPOHBI TTPS-
MO COIJIAIIAIOTCS, YTO IOTOBOP MOXET OBITh pacTop-
THYT J11000I M3 CTOPOH, €CJY MPOAOKUTEIHLHOCTD
MpensTCTBUS npeBbiinaeT 120 qHeid.

Orosopka ICC

O CYLL,EeCTBEHHOM
U3MEHEHUU OO6CTOATE/ILCTB
(«Orosopka»)

Hexoropble HalMOHAJIbHBIC 3aKOHBI PETIAMEHTH-
DYIOT CYILECTBEHHOE M3MEHEHHE OOCTOSITC/ILCTB
MOCPE/ICTBOM TpaBWJI O 3alllMTe MOMaBlIeii B HeOa-
TOTIPUSATHOE TTOJIOXKEHUE CTOPOHBI, €CJI 00CTOSATEIb-
CTBa cealu WCIIOJNIHe- HUe 0oJjiee OOpeMEHUTEb-
HBIM, YeM MOKHO OBUIO pa3yMHO OXXWIATh BO BPEeMsI
3aKJTI0YEHMS JoroBopa. OmHAKO pPellIeHMsT, TIPUHSTHIC
HaIMOHAJIBHBIMU 3aKOHAMM, MOTYT CYIIIECTBEHHO OT-
JIMYAThCS B Pa3IMIHBIX cTpaHaX. Korma HalmoHab-
HbIE 3aKOHBI TPEOYIOT, YTOOBI CTOPOHBI ITEPECMOTPEITN
JIOTOBOD, U TIEPECMOTP HE Aajl pe3yIbTaToB, MOCHIE/I-
CTBUSI 3TOTO MOTYT OBITH pa3HBIMU. B COOTBETCTBUM



C HEKOTOPHIMU 3aKOHAaMU TIOTABIIasi B HEBBITOTHOE
MOJIOXKEHWE CTOpOHA MMEET TPaBO TOJBKO PacTop-
THYTb JIOTOBOP, TOT/Ia KaK B COOTBETCTBUU C APYTMMU
Takash CTOpOHA MMEET MpaBO TPeOOBaTh M3MEHEHUS
(amanTanuu) cyapeit UM apOUTpOM JI0TrOBOpa B CBSI3U
C U3MEHUB- IIIMMUCS 00CTOSITEIbCTBAMMU.
Jnst  TOBBILIEHMSI OMPEAEIEHHOCTU CTOPO-
HbI MOTYT TIOXeJaTh YPETryJIupoBaTh 3Ty CUTYallWIO
B CBOEM COIJIAIlIEHUU HE3aBUCHMO OT MPUMEHUMO-
ro kK porosopy mpaBa. OroBopka ICC o cyliecTBeH-
HOM W3MEHEHUN OOCTOSITEIbCTB MpeaHa3HaueHa
JUTS1 yAOBJETBOPEHUS 3TOM MOTPEOHOCTH C TTOMOIIIBIO
CTaHIapTHOI OTOBOPKU, KOTOPask MOXET ObITh BKITIO-
YeHa B MHIUBUAYaAIbHBII JOTOBOP.
ITockonbKy OmHUM M3 HauboJiee CIIOPHBIX BO-
MPOCOB SIBJISIETCSI BOIIPOC O 11€JIECOO0PA3HOCTH M3-
MEeHeHUs (aganTa- [IMK1) 10r0BOPa TPEThEl CTOPOHOM
(cyaweii, apouTpoM) B clydae, €Cii CTOPOHBI HE MO-
I'YT JIOTOBOPUTHCSI O COTJIa- COBAaHHBIX DPELICHMSIX,
B OroBopke NpeaycCMOTPEeHBI JBa BapuaHTa, OJWH
13 KOTOPBIX CTOPOHBI JOJIKHBI BBIOpaTh: M3MECHEHIE
WU paCTOpPXKEHUE.
1. CropoHa pgoroBopa o0si3aHa MCHOJHSTh
CBOM JOTOBOPHBIE 00s3aTeIbCTBA, HaXe
€CJIU COOBITUS CIe/aau UC- TToOTHEeHUE 00-
Jiee OOPEeMEHUTEIbHBIM, YeM MOXHO OBLIO
pa3yMHO OXUAaTh B MOMEHT 3aKJIIOUEHUS
JloroBopa.
2. Hes3upas Ha myHKT 1 HacTostiieit OroBop-
KU1, €CJIM CTOPOHA JIOTOBOPA TOKAXKET, YTO:
e JajbHeiilliee MCIOJHEHUE €€ JOTo-
BOPHBIX OO0SI3aHHOCTE# CTajlo upes-
MEpHO OOpPEeMEHUTEIbHBIM B CBSI3U
C COOBITMEM, HaxXOMSALIMMCS 3a Tpeje-
JIaMU €€ Pa3yMHOI'0 KOHTPOJISI, KOTOPOE,
Kak pa3yMHO TpeJriojaraercs, He MOr-
JIO IPUHUMATBLCS B pacyeT BO BpeMs 3a-
KJTIOYEeHHUS TOTOBOPA; U YTO

*  pa3yMHO U30exXaTh WM MPEOI0JCTh CO-
ObITHE WJIM €TO TOCHEACTBUS HE Tpe/l-
CTaBJISIETCS  BO3MOXHBIM,  CTOPOHBI
00s13aHbI B TeUEHUE Pa3yMHOTO Tepro-
Jla BpeMEHM C MOMEHTA CChIJIKM Ha 3TOT
MyHKT, JOTOBOPUThCS OO0 ajbTepHa-
TUBHBIX YCJIOBUSIX IOTOBOpa, KOTOPKIE
B Pa3yMHOM CTEMEeHU MO3BOJISIT MPEOA0-
JIETh TIOCJIEICTBUS TAKOTO COOBITHSI.

3A — Cropona pacTopraer

Ecnu mpumeHsieTcss TyHKT 2 HacTo- sieit
OroBopKM, HO CTOPOHBI HE CMOTJM COIJIacoBaTh
aJbTepHATHB- HBIC YCJIIOBMS JOTOBOpPA, Kak Mpeai-
YCMOTPEHO B 3TOM ITyHKTE, CTOPOHA, CChLIAIOIIASICS
Ha HacTosIylo Oro- BOpKy, UMeeT IPaBO pacTop-
THYTb JIOTOBOP, HO HE MOXKET TpeOboBaTh (€ro) usme-
HEHUS Cyabeii WJIM apOU- TPOM Oe3 CorIacusl Ipyrou
CTOPOHBI.

3B — Cynps u3MeHsieT WIH pacTopraer

Ecnu nmpumeHsieTcss TyHKT 2 HacTo- sIieit
OroBopKM, HO CTOPOHBI HE CMOTJM COIJIacoBaTh
aJbTepHATHB- HBIC YCJIIOBMS JOTOBOpPA, Kak Mpeai-
YCMOTPEHO B 3TOM MYHKTE, JIF00ast U3 CTOPOH MMEET
MPaBoO MPOCUTH CYAbIO W apOUTpa U3MEHUTH JI0-
TOBOP C II€JIbI0 BOCCTAHOBJIEHUSI €r0 paBHO- BECHS,
WJIA PACTOPTHYTH JOTOBOP, B 3aBUCMMOCTU OT 0O0-
CTOSITE/IBCTB.

3C — Cynp4 pacTopraer

Ecnu npumeHsieTcs myHKT 2 HacTo- el Oro-
BOPKU, HO CTOPOHBI HE CMOTJIM COTJIaCOBAaTh abTep-
HaTUB- HbIE YCJOBHUS JOTOBOPA, KaK Mpe- yCMOTpe-
HO B 3TOM TIYHKTE, J1100ast U3 CTOPOH MMEET MPaBO
MPOCUTh CYIbI0O WM apOUTpa BBIHECTU pPEIICHUE
0 pacTOpKEHUHU JOTOBOpA.

B nynkTe 3 paccmaTpuBaeTcsl CUTyallusi, Koraa
CTOPOHBI HE MOTYT COIJIACOBATh aJIbTEPHATUBHbBIE YC-
JIOBUS IOTO- BOpa. B 3TOM citydae cyIecTByIoT I1aB-
HBIM 00pa3oM JBa BapMaHTa: PACTOPXKEHHE TOTOBO-
pa OTHOI U3 CTOPOH, JIMOO M3MEHEHUE (amamnTarus)
WA pacTOpPXKEHUE CyIbel MM apOuTpoM, oOJiamaro-
LM IOPUCIUKIIMEI B COOT- BETCTBUU C JOTOBOPOM.
CornmacHo BapMaHTy A, CTOpPOHA, CChLIAIOIIAsICs
Ha CyILIECTBEHHOE U3MEHEHUE 00CTOSI- TEJILCTB, BIpa-
BE paCTOPTHYTb JOTOBOP I10 CBOCH MHUIIATHBE.

ComnacHo BapuaHTy B (KOTopwlil momyckaet-
cs1 pSIIOM HallMOHAIBHBIX 3aKOHOJATEIBCTB, a TAKXKe
B cootBeTcTBUMU ¢ [Tpunumnamu YHUIIPYA), cropo-
HBI UMEIOT MPaBO MTPOCUTH CY/IbIO WM apOnTpa U3Me-
HUTb WINW PACTOPTHYTH 10TOBOp. B 3TOM cityuae cynbs
WU apOUTP MOXKET PEILNTh, KAKOK U3 ABYX BAPUAHTOB
SIBJIIETCSl OOJIee MOAXO/SI- UM, B YaCTHOCTH, KOTAa
HUKAaKoe U3MEHEHWE He MPEICTABISIETCS Pa3yMHBIM.

Ecnu BapuaHT B oka3biBaeTcst HermpueMaeMbIM
JUISI CTOPOH J0TOBOpPA, KOTOPBIC OMacaloTcsl Uu3Me-
HEHHUS TOTOBOP- HOro OajaHca TpeThell CTOPOHOI
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(cynpeit unm apOUTPOM), CTOPOHBI MOTYT M30paTh
BapuaHT A win C, KOTOpbIE He TTpeAIoaaratoT u3Me-
HEHMSI JoroBopa cyabeil unm apourpoM. CoryiacHo
BapUaHTY A CTOPOHA, CChITAOIIASICS HA CYIIECTBEH-
HOE€ M3MEHEHME OOCTOSITENbCTB, BIIPABE pPacTOp-
THYTh JOTOBOP IO CBOE MHUIIMATUBE, a MOCJE 3TO-
ro Ipyrast CTOpoHa MOXET 3asiBUTh O HE3aKOHHOCTH
TaKOTo pelIeHusI, TOraa Kak B COOTBETCTBUM C Bapu-

aHToM C Jifo- 6ast U3 CTOPOH MOXKET MPOCUTDH CYIbIO
WA apOUTpa BEHIHECTH PEIICHUE O PACTOPKEHUU.

B ciryyae, eciii cTOpOHBI AeSa0T BBIOOP B MOJIb-
3y U3MEHEHUsI, MPENCTaBISIETCs 11eJIeCO00Pa3HbIM,
YTOOBI CY/Ibsl WU apOUTp MPU3BaJ CTOPOHBI TIPEi-
CTaBUTb TMPEMIOKEHUS O HEOOXOAMMBIX KOPPEKTH-
pOBKax, KOTOpbIE MOTYT OBITh B3Thl B KAYECTBE OT-
MPaBHOI TOYKU 7151 UBMEHEHUSI JOTOBOPA.

Ilepe6od ¢ aneauiickoeo 0.rw0.H. npogeccopa H.I. Buaxoeoii, asmopa nepeeodoe Ozoeopku ICC 2003 e. (nyoaukayus ICC
Ne 650); Ocosopru ICC 1985 e. (nybaukayus ICC No 421(E)). Texcm na anen. 3. hitps://iccwbo.org/publication/icc-force-

majeure-and-hardship-clauses/.
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KOPOHABWPYC VI OT/IOXKEHHBIA 9OOEKT? | AHATUTUKA

KOPOHABUPYC: KOMY ®OPC-MAXOP,
A B CTPAXOBAHUM - OT/IOXKEHHbBIN

IDPDEKT

Jlunusa KnoueHko
aodsokam, K. 10. H.,
FCIArb,
ynhpasaswouwuti
napmtxep KA
«KnoueHko &
Ky3Hneuosa»

o cocrostHuto Ha 28 ampenst 2020 roga B Mupe 3apukcupoBaHo 3 MiaH 40

TBIC. cIy4aeB 3apaxeHus1 kKopoHaBupycoM COVID-19. 211 Teic. yenoBek

yMepJi OoT 0oJie3Hu, 895 Thic. BhI3HopoBean. Kak mo obiiemMy Koaude-

CTBY IMarHOCTUPOBAHHBIX, TAK U MO TEMIIaM ITPHUPOCTa Ha TIEPBOM MECTE
octatotrcst CoenuHeHHsble lITaTel AMepuku; Poccust o yucity ciydaeB nepeme-
CTUJIach Ha 8- MecTo.

FepmaHus _ 158758
BenuKoBpHTaHKS _ 157 162
Typums _ 112261
poccns [ =552
vipas [ <1472
wora [ 2203
Epasunua - 67 446
wawana [ 42616
senorus [ 46687

HugepnaHpsl - 38250
UHans . 29451

28 anp

Bcero: 3 048 287

L]
e 22AHB 27RHB  O2¢es  OBches 14ches 20ches 26ces  03map 09Map 15Map 21map 27Wap O2anp O7anp 12anp  1Banp 23 anp

B]B|C]

METOUHMK: YHUBEpCUTET [oHca XONKWHCE, NPaBuTENbCTEO Poccun
15 cmpaH ¢ HauboALWUM YUCAOM 3apaiceHuli KOpoHAsUPYCoM

BcemupHas opraHusanusi 31paBoOXpaHeHUsT 00bsIBUIIA MAHACMUIO, DITUIEC-
muen 3aTpoHyTo 6osee 180 cTpaH. B HEKOTOpPBIX CTpaHaX OCTOPOKHO TOBOPST
0 TOM, UTO TIMK O34 ¥ SIUAEMUST UIET Ha CMajl, HO TOpa3io OoJIbIlie MECT, I
MUK ellle He nMpoliaeH. HanpoTuB, cBeaeHMS, TOCTyNaIOIIME U3 Pa3HbIX CTPaH, M0~
XOXU Ha CBOJKU C (PpOHTOB; OOEBbIE ACHCTBUS BEAYT Jaxke Te TOCylapcTBa U MX
MPaBUTENbCTBA, KOTOPBIE paHee 3aHMMaJI B OTHOILLIEHUN Mep MPOTUB MaHASMUUN
BeCchbMa JTMOEPaJbHYIO ITO3UIIMIO, OCHOBAHHYIO HA BHYTPEHHEM ONITUMU3ME U TIPU -
opuTeTe MOAACPKaHUS D KOHOMUYECKOM aKTUBHOCTH.

OpHako OOIIECTBY, NTPAaBUTEIbCTBAM, OTACIbHBIM MPEANPUITUAM U TIPE/i-
MPUHUMATESIM MO BCEMY MUPY TPUIILIOCH PE3KO CMEHUTh ITPUOPUTETHI: ceiluac
0ObIIas YacTh pellleHuid HalpaBlieHa Ha COXpaHEHME 3M0POBbS M KU3HU Ipak-
JlaH, TpeJoTBpalleHre NaJlbHEHIIero pacnpocTpaHeHUue OOJIE3HU C aKIEHTOM
Ha TIOMOIIb JIIOJISIM, HanboJyiee OCTPO 3aTPOHYTHIM TOCIEACTBUSIMU MaHACMUMN
KakK B TUIaHe 310POBbsI, TaK U B MJIaHE NTOTEPH 3apaboTKa.

Tsoxenble MOCAeACTBUST OyAeT UMETh MaHAEeMUS I MEXIYHAPOIHBIX KOH-
TPaKTOB U PbIHKA CTPAaXOBaHUs, KOTOPBI HEM30EXKHO BO3bMET Ha ce0sl yacTh Ts-
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T'OT 11O BOCCTaAaHOBJICHUIO (I)I/IHaHCOBI)IX TMOCJIEACTBUIA
X OKCTPECHHOTO UBMCHCHUA U NPEKpallCHUA.

KoMy ¢popc-maxkop?

PaHo wnm mo3gHO ¢ meficTBUEM M YIrpo30it KOpo-
HaBHpYycCa yIacTcsl CIIPaBUThCSI, M Ha MEPBBIN IUIaH
BBIMIYT SKOHOMUYECKHE ITOCIICACTBUS TTaHICMUM:
IIPOCTO B TIPOM3BOICTBE M KOMMEPYECKOM mesi-
TEJIbHOCTH, MCTEP3aHHBIE CUCTEMbI MEIUIIMHCKO-
ro0 M COLIMAJIBHOTO OOecIrieueHnsI, HEUCIIOJHEHHBIC
KOHTPAKTHI, pa30pBaHHBIC TMApTHEPCKUE CBS3M,
pa3pylIeHHbIE TEXHOJIOTUYECKHME IIETNOYKM, OaH-
KPOTCTBA, CylIeOHbIC U apOUTpaKHbIC pa3onpaTeib-
CTBa, YHYLIEHHBIE BO3MOXHOCTU M MHOIO JIPYIUX
OTpULIATENIbHBIX SIBICHUII SKOHOMHUYECKOI U COLIN-
AJILHOM >KU3HU.

CuuTaTh 1 TaHAEMHUIO hopc-MakopoM? DTUM
BOIIPOCOM OYIyT 3a/aBaThCsl HE pa3 — U Te, KTO OYy-
JIeT CChUIaThCsI Ha TaHHOE OOCTOSITEJIbCTBO KAK OC-
HOBaHUE IS OCBOOOXKIEHMSI OT OTBETCTBEHHOCTH
10 JOTOBOPY, M CYAbM WM apOWUTPHI IIPU paspe-
IIEHWM CITOPOB IIOCJIE TOTO, KAaK 3MUACMHUST COMIET
Ha HET W BOIIPOCHI BOCCTAaHOBJICHUSI SKOHOMWKU
BCTaHYT BO BECh POCT.

ITynkT 3 ct. 401 I'K 3akperuisier KOHLETIUIO
dopc-maxkopa B POCCHICKOM IIpaBe M HOITYCKAET
0CBOOOXKIEHNE CTOPOH OT OTBETCTBEHHOCTH, €CIIU
«Haodnexcaujee UCNONHeHUe 0KaA3aa0Ch HeB03MOJICHbIM
ecaedcmeue HenpeodoaUMOol Culbl, MO ecMb Ype36bl-
YAUHBIX U HeNnpedomepamumbix npu OAHHbIX YCAOBUSIX
0b6cmosamenscme».

Ecim x mgoroBopy IpMMEHMMBI ITOJIOKEHMUSI
Kounsenuun OOH o poroBopax MexXayHapOIHOM
KyIUTA-TIponaxku ToBapoB (BeHckast KOHBeHLUS
1980 ropa, CISG), To OyaeT yuuThiBaThesd M. 1 CT.
79 CISG, KOTOpBI ycTaHaBIMBAET, UTO «CHOPO-
Ha He Hecem OMEeMCMBEeHHOCMU 34 HeUCHOAHeHUe
A00020 U3 ceoux obsa3amenvcms, ecau 0oKavicem,
Ymo OHO OblA0 8bI36AHO NPENAMCMEUEM 8HEe ee KOH-
MpoAs U 4mMo om Hee Heab3sl ObLA0 PA3YMHO 0XCUdamb
NPUHAMUS 21020 NPENIMCMBUS 8 pAcHen NpU 3aKAH0-
ueHuu 002080pa AuO0 uzbexcanus uau npeoooseHus
2moeo npensmcmeus uiu e2o nocaedcmeuir». Ilpn
5TOM CTOpPOHA, KOTOpasi He MCIIOJIHSIET CBOU 00sI-
3aTeILCTBA CO CCBUIKOW Ha (hopc-maxkop, obs3aHa
HAIIPaBUTb U3BELIEHUE APYroil CTOPOHE O CYIe-
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CTBOBAaHUM HEIMPEOJOJUMON CUJBI U €€ BIWSHUU
Ha COCOOHOCTh CTOPOHBI OCYILIECTBUThH UCTIOJHE-
HUE MO0 KOHTpaKTy. Ecinu aTo M3BelleHue He Moay-
YEHO JAPYroii CTOPOHOUW B TEUEHUE PAa3yMHOIO CPO-
Ka 1ocJjie TOro, Kak o0 3TOM MPemnsTCTBUU CTajlo
WY JOJXKHO ObLIIO CTaTh U3BECTHO CTOPOHE, HE UC-
MOJIHSIONIEH cCBOe 00513aTeJIbCTBO, 3Ta ITOCIEIHSIS
CTOpPOHA HECeT OTBETCTBEHHOCThb 3a Hebyjarornpu-
STHBIE TIOCJEICTBUS, SBISIOIIMECS PE3yJIbTaTOM
TOTO, UTO TaKOE U3BELIEeHUE MOJIYUYeHO He OBbLIO.

Takum  o0Opa3oM, yCTaHOBUTb, SIBJISIETCS
JIM BIMAEMHUSI KOpOHaBUpyca OOCTOSTEILCTBAMU
¢opc-Maxkopa, BO3MOXHO JHINL TPUMEHUTEIb-
HO K O0OCTOSITeJIbCTBAaM KOHKPETHOI0 J0roBOpa
WM K KOHKpeTHOMY criopy. ITpu aToM noTpedyercs
YCTaHOBUTD, TIPUCYTCTBYET JIM OJHOBPEMEHHOE Ha-
JINYME CIIENYIOIIUX 3JIEMEHTOB:

*  00CTOSTENbCTBA HENb3sl OBbUIO pPa3zyMHO

OXUJATh TIPU 3aKJIOYEHUN TOTOBOPA;

*  00CTOSITEJILCTBO BBLI3BAHO TIPEMSITCTBUEM,
HaxoAsIIUMCS BHE KOHTPOJISI CTOPOH;;

* TIpU HACTYIJIGHUM OOCTOSITEIbCTBA CTO-
pOHa He MOrJja €ro MpPeoaoJeTh, mpuaaras
pa3yMHbIE YCUIINS;

* CTOpOHAa, cchuUlalolasicsl Ha OOCTOSITEJNb-
CTBa HEMpPEOAOJMMON CUJIbI, TTPOUHMOP-
MHUpOBajia JpPYIryl0 CTOPOHY B Te4yeHHUE
pa3yMHOTO CpOKa O HEBO3MOXHOCTU HC-
MOJHUTHL CBOU 00513aTEIbCTBA.

TonabKo ucxonst U3 aHaIM3a KOHKPETHOM CUTY-
alyu, YCJIOBUM KOHKPETHOTO JOTOBOPAa MOXHO CAe-
JlaTh OKOHYATEJbHBIM BBIBOJ 1 CIIPOTrHO3UPOBATH
JNaJbHEWIINe NEHUCTBUS MO MCIIOJHEHUIO KaxXXI0ro
COOTBETCTBYIOILIETO KOHTPAKTA.

BBoaumeble BIacTIMM BpeMEHHBbIE OrpaHuyYe-
HUS WM 3alIPETUTENIbHBIE MEPBI, BECbMa BEPOSITHO,
OyIyT MpU3HAHBI 0OCTOSITECTBAMU (hOpCc-Maxkopa
W TIOBJIMSIOT Ha PEIIEHNE BOIMpoca 00 OTBETCTBEH-
HOCTH IO JTOTOBOPY, HO OHM HUKaK HE CMOTYT CJTy-
KUTb OCHOBAaHUEM JIJISI aBTOMaTHUYE€CKOTO MpeKpa-
IIEHUSI JTOTOBOPOB, HAIPUMEP JOTOBOPa apeHIIbI,
MOCKOJIbKY apeHIaTop MpPU TaKUX 0O0CTOSTENbLCTBAX
Ha OCHOBaHMU JOTOBOPA apeHAbl UJIU B CHJIY 3aKOHA
BIIpaBe 0OPaTUThCS K apeHa0AaTe 0 ¢ TpeOOBaHU-
eM 00 U3MEHEHUM YCIOBUI foroBopa (00 oTcpouke
WIM YMEHBIIIEHUU apeHAHBbIX TIIaTexXell Ha BpeMs
MPUMEHEHUSI OTPAaHUYUTENIbHBIX MED).



B cooTBeTCTBUM ¢ 3aKOHOM U CJIOXMBIIEHCS
CyIcOHOI MPaKTUKON K OOCTOSITENILCTBAM HEIpe-
OIOJTUMOM CHMJIBI HE MOTYT OBITh OTHECEHBI MpEe-
MPUHUMATEIbCKHUE PUCKM, B YACTHOCTHU YXYIIICHUE
SKOHOMMYECKOTO COCTOSIHUSI TIPEATIPUSITUS, U3ME-
HEeHUeE BaJIOTHOTO Kypca, AeBalbBalivs HAllMOHATb-
HOI BaJII0ThI, PUHAHCOBO-9KOHOMUYECKUI KPU3KC.
Tak, BO3BpaIlasichb K TOMY e IMpUMepy C J0TOBOPOM
apeH/Ibl, pe3Koe COKpallleHUe MOTOKa MoCeTUTe e
WM CHUKEHUE BBIPYYKM M3-3a YTPO3bl KOPOHABUPY-
ca, a Takke CHY>KeHUEe 3(POEeKTUBHOCTU Tpya BBU-
JIy OCYIICCTBJICHUSI COTPYAHUKAMU TPYAOBOM Jesi-
TEJIbHOCTU B IUCTAHIIMOHHOM PEXUME He SIBJISTIOTCS
OCHOBaHHeM (opc-Maxkopa JUTIsl OTCPOYKHU MJIM CHU-
>KEHUST apeHIHbIX TUIaTeXel Mo JT0TOBOPY apeH/IbI.
Eme onuH mpuMep: ecim u3-3a yKazaHHBIX 00CTO-
SITEJIbCTB Ha PBIHKE HET HEOOXOZMMOI ITPOXYKIINT
WM Martepuaja s WCIIOJTHEHUS 003aTeJIbCTB
MO JOTOBOPY JIMOO HapyllleHue 00s3aTeIbCTB T0-
CTaBIIMKOM HE TO3BOJISIET MCIOJHUTL TIPUHSTHIC
00s13aTebCTBA IO JOTOBOPY — 3TO (HOPC-Maxop,
a TIpeINnpUHUMAaTeIbCKUe PUCKU.

C 18 mapta 2020 roga ToproBo-mpoMBbIIIIJIEeHHAS
nayata PMD oTKpbuIa rOpguyIo IMHUIO JJIST KOHCYIIb-
TUPOBaHUS CYOBEKTOB MPEANTPUHUMATEIBCKOM 1es-
TEJIBLHOCTHU TI0 BOIpocaM (hopc-MaKOPHBIX 00CTOS-
TEJIbCTB, BO3HUKIIIUX MPU UCTIOTHEHUN JOTOBOPOB
B CBSI3U C paclpoCTpaHEeHUEM HOBOI KOPOHABUPYC-
Hoii uHdekuun COVID-19, a Takke mpucTynuia
K BblZade cepTu(UKaToB O (Popc-MakKOpHBIX 00-
CTOSITEJIbCTBAX — IIpaBla, TOJbKO IO BHEIIHETOP-
TOBbIM KOHTpakTaM. Bo Bcex ocTalibHBIX CTydasx
MpeANpUHUMATEISIM PEKOMEHIOBAHO O0OpalaThCs
B TajiaTy CBOETO PerroHa, Mmpu 3TOM CJIeAyeT Mpe-
CTaBUTh MOATBEPXKIAIOIINE JOKYMEHTHI, B TOM YMC-
Jie 0 BBEIEHUU OpraHaMu BJIACTU 3aIlpETUTEIbHbIX
WJIM OTPAaHUIUTEITBHBIX MEp.

Ecnu criopsl B ¢BA3M ¢ KBaJIMUKAIIMEH STTH-
JIEMUU KOpOHaBHpyca B KavyecTBE OOCTOSITEIbCTBA
HETIPEOJOJIMMOI CWJIbl OyayT BO3HMKATh B TOM
WM MHOM JOTOBOPE, TO Ha CTOPOHE, CChLIAIOIIEH-
csl Ha TaHHOE OOCTOSITEILCTBO, OyIET JexaTb Ope-
M JIOKa3bIBaHMS, a 3HAYMT, BOMPOC cOopa JOKa-
3aTeJIbCTB BHIMACT Ha TepBbIid TuaH. [loTpedyeTcs
JIOKa3bIBaTh:

* (akT HaACTYIUJIEHUsI OOCTOSATEIbCTBA He-

MPEOOOJUMON CUJIBI;
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*  UYpe3BBIYAWHOCTh U HEMPEIOTBPATUMOCTh
MMPOM3OIIEIIIET0 COOBITUSI, TO €CTh TOT
dakTt, YTO TPU 3aKIIOYCHUU ITOTOBOpa
OBUIO HEBO3MOXHO IPEABUICTh HACTYILIC-
HHE 3TOTO COOBITHSI, a TTOCTIECACTBHUI COOBI-
THSI OBLIO HEBO3MOXKHO M30€XaTh;

*  TIPUYMHHO-CIIEJCTBEHHYIO CBSI3b MEXIY
HACTYIMMBIIMMU OOCTOSITEJIbCTBAMU W He-
BO3MOKHOCTBIO BBITIOJIHUTH 00513aTEILCTBA
10 JOrOBOPY;

* HampabJiecHME KOHTPAareHTy YBEIOMJICHUS
0 HACTYIJIEHUM OOCTOSITEIbCTBA HEIMPEO-
JIOJVMOM CUJIbI, IPUTOM B pa3yMHBII CPOK.

ITpu ompeneneHHBIX OOCTOATEIBCTBAX U CACI-
Kax, BITIOJIHE BO3MOXKHO, ITOHATOOMTCS TOKA3bIBATh
COBepIICHNE APYTUX ACHCTBUNA IJII MUHUMM3ALUU
NPUIMHEHHOTO KOHTpAreHTy yiiepba WIM Ipyrue
3HaUYMMBIE (DAKTHI.

B cynax 1 apobutpazkax Bonpoc KBaJuduKkauuu
00CTOSITEILCTBA B KavyecTBe (opc-Maxopa 3aiiMeT
LIEHTPAJTbHOE MECTO I MOXKET CTATh HACTOSIIIIM BbI-
30BOM U JJisl CTOPOH CIIopa, U IJisl Cyaeil uiau apou-
TpoB. COMHUTEIBHO, YTO B KPYI'Y IIPaBOMOPSIAKOB,
rae KoHuenuus opc-Maxopa He 3aKperieHa B 3a-
KOHE, CTOpPOHAM yIacTCsl BOCIIOJIb30BaThCsI 00CTOSI-
TEJbCTBAMHU CIYYMBIIEHCS SMMUIESMUN IS 3alIAThHI
CBOMX ITpaB IT0 HEMCITOJTHEHHOMY JIOroBOpY. B To ke
BpeMsl TaM, IJe Bompoc (hopc-Maxkopa 3aKOHOJa-
TEJBHO YperyJIupoBaH U CTOPOHBI MPEIyCMOTPEIN
OrOBOPKY 00 OOCTOSITENbCTBAX HEMPEOIOJIUMOIt
CWJIBI, JeJio OyIeT 0OCTOSATh MHAYe U yCreX J0JKeH
ObITh 0OecrieyeH. OQHAKO 3TO HE COBCEM Tak.

OnpeneneHHo, 3(p@EKTUBHOE MCIOJb30Ba-
HI€ OTOBOPKM 0 OpC-Maxkope 3aBUCHUT HE TOJBKO
OT TOTO, W3BECTHA JIM IMPABOIOPSAKY KOHIICITIIVS
dopc-Maxkopa, a TakKKe HaCKOJIbKO JeTalbHO U UC-
YepITbIBAIOIIIE TTIEPEUNCIICHBI BCE T OOCTOSITENIBCTBA,
KOTOpPBIE CTOPOHEKI JIOTOBOPA COIIACUJINCH CUMTATH
HenpeoaoJauMoit cuiioil. OQHO UL epevyrcieHue
COOBITUII 0€3 JOoKa3blBaHUSI HaJIMYMS Bcex 00s13a-
TEJBHBIX 3JIEMEHTOB (hopc-Maxkopa He chOopMUpyeT
MPaBOBOM COCTaB HEMPEOAOJIUMO CUJIBI.

Bonee Toro, cyiecTByeT MHOTO M APYTHX ITpaK-
TUYECKUX OOCTOSTEIbCTB. Tak, Ha TEepPPUTOPUU
Poccum ceprudukar, noaTBepKOAIOIMIMIA HaIM-
yue ¢opc-maxopa, Brpase BbigaTh TIITT Poccunm
— €CJIM, K TIpUMepy, OTeUYeCTBEHHBIM MOCTABIIUK
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HE CMOT BBIMOJHUTH MOCTABKY M3-3a OTPaHUYCHUI
10 KCITOPTY MPOAYKIIUU 3a PyOeX MU 13-3a Tepe-
0oeB B paboTe 3aBOJIa, PACIOJOXKEHHOIO Ha TEPPU-
TopuM cTpaHbl. Ho Kak OyaeT oOCTOSITh AeJI0, eCn
MOCTaBKa POCCUNCKHUM TOCTABIIMKOM HE COCTO-
sulach M3-3a TepeboeB B paboTe 3aBO/a, KOTOPBIN
HaxoauTcs 3a pyoexxom? OueBUAHO, YTO JJISI MPHU-
3HaHUS opc-Maxopa IOTpedyeTcss 00paTUTHCS
B YIIOJIHOMOYEHHBII OpraH rocyiapcTsa, Ha TeppH-
TOPUM KOTOPOTO PACITOJIOXEH 3aBOJ IMOCTaBIIMKA.
B 3T0i1 cBSI3M BO3HUKAET BOMPOC, KAKOBHI CTaH-
JapThl JOKa3bIBaHUS (opc-Maxkopa B IPYyroi cTpa-
He, COBIAAAIOT JIU OHU C TeMU, YTO MPUMEHSIOTCS
B Poccuu, a eciim oTiiMuaroTcs, TO KaKOBBI MEPCIEK-
THUBBI IPUMEHEHUST OTOBOPKU O (hopc-mazxkope.

KoHeuHo, TTOKa 3KOHOMHUKA I11aTaeTcs OT TMO-
CJICICTBUI TIaHAEMUU KOPOHABUPYca, PaHO TOJKO-
BaTh OTOBOPKM, TPOTHO3UPOBATH X IEUCTBEHHOCTh
WIM OLIEHMBATh TMOCJEACTBUS WX HEBKIIOUEHUS
B nmoroBop. TeM He MeHee B OJMXkKaWlIlue Mecs-
LBl WU TOABI MPEANPUATHS, KOTOPbIE ONMUPATIUCH
Ha TIo0ajbHble LEMOYKM KOHTPAreHTOB M TOCTa-
BOK, Ha TPaHCHAIIMOHAJbHOE MAaTPUYHOE MOCTPOEC-
HUE MPOU3BOACTBA WM UHBIX BUIOB JAEATEIbHOCTU
U OKa3auCh OCOOEHHO IIyOOKO 3aTPOHYTHI MO-
CJICICTBUSIMU HEMCTIOJIHEHUST 00s13aTe/IbCTB U3-3a
BMUAEMUN KOPOHABUPYCA, MOTYT COMTUCH B CITOpax
C IeJIOBBIMU TIapTHEPaMU, BbIABUTAIOIIMMU TPeOO-
BaHUsI O HEUCITOJTHEHU N TOTOBOPHBIX 00513aTEJIbCTB.

Hcxon Takux cmopoB MOXKET 0Ka3aThCs BITOJTHE
MO3UTUBHBIM ISl TIPEANPUATHM, KOTOPBIE BKIIOUM-
JIU B CBOM JOTOBOPHI MOJOXEHUSI O (hOpC-Makope
U OTHECIUCHh K MOCTPOCHUIO OTOBOPKMU 00 0OCTO-
ATEJbCTBAX HEMPEOAOJUMON CUJIBI HEe KaK K IPO-
croii popmanbHOCTU. BrioaHe BeposTHO, 4TO OYy-
JIET AOCTaTOYHO MPUMEPOB, Koraa (GopMyJIMpPOBKU
MO3BOJIAT CYIAbSIM U apOUTpaM KBaIU(DUIIMPOBATH
mio0anbHy0 maHaeMuio, nomodHyro COVID-19,
B KauecTBe (hopc-Maxkopa.

Ha mnpakTuke CTOpOHBI JJOroBopa KpaiiHe
PEIKO yKa3bIBaJIM TAHAEMUIO B PSIY COOBITHI He-
npeonoauMoii cuibl. Ho maxe 5To He o3Hayaer,
YTO KOHTPAreHTHI, KOTOPbIe HE BKJIIOUMIN TaHJe-
MMU B CBOU TTOJIOKEHUST O (hOPC-MaKope, MTOJKHBI
0TKa3aTbCsS OT BO3MOXKHOCTHU JOKa3bIBaHUS (haKTa

! Koeda epemum opyacue, 3aKonbl moauam (aam.).
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ero HacTyrieHus1. MaciTtab reorpauyeckoro pac-
MPOCTPaHEHUST BUPYCA U CTETIEHb MPOHUKHOBEHUS
MOCJAEACTBUI MUAEMUU B chepy SKOHOMUIECKOM
U COLMAJbHON XM3HW HACEJIeHUs MHOTMX CTpaH
CTaHEeT B OJvKailieM OyAylieM HacCTOSIIUM BbI-
30BOM JUISl Cy/ieii U apOUTPOB TMPU PaCCMOTPEHUU
BOMpOCa O TOM, CJeIyeT JU TJI00aJbHYyIO TaHMe-
MMIO, TOJOOHYIO HBIHEIITHEN BCITBIIIKE KOPOHABU-
pyca, KBaJIM(PUUUPOBATHL HEMPEOJOJUMON CUJION
B paMKaX M Ha OCHOBaHUM OoJjiee o0Ileil OrOBOPKU
0 hopc-mMaxope.

A KOMY OT/10)KEHHbIU

apdeKT?

Silent leges inter arma’ — 31 cioBa U3 peun Mapka
Tynmua lluuepoHa B 3alllUTy MOJUTUKA U TIPETO-
pa MwioHa, TPOU3HECEHHON TMPEaOJ0XUTETbHO
B 52 Tofy 10 H.3., MOXHO TOJKOBaTh TaK: 3aKOH OT-
XOJIUT Ha BTOPOM IJIaH, KOT/Ia CTpaHa BeJeT BOGHHBIE
neicTBUs. A ceifuac Bce rocyaapcTba AeCTBUTEIBLHO
BEIYT Cepbe3HYI0 OOPHOY C OMMACHOCTHIO, OT KOTOPOI
ymupatot toau. [Toka paHo TOBOPUTH O TOM, KaK Tpa-
JUALIVH, CIOXKUBIIMECS B PA3HBIX CTPaHAX, TTOBIUSIOT
Ha sKoHoMMYeckoe Oymymiee. CeromHsi Bce yvalle
peyYb UIET O TOM, KaK OHM BJIMSIOT Ha TIOBEIEHUE JIIO-
TIeii, BJIEKYIIee pacpOCTpaHEHUE SMUIEMUU.

Ho 3aBTpa TOUHO HACTYNUT, ¥ Ha MIEPBBII TJIaH
BBIMJIET BOMPOC O CTPAXOBAaHMU: CTPAXOBAaHUU BCEX
TeX JIIOJIei, KOTOpbIe YIIUIM W3 XU3HU U3-32 KOPO-
HaBUpyca, CTPaXOBaHMU MEAULIMHCKUX PacxojioB
Ha OCHOBE JOTOBOPOB YaCTHOTO MEIUIIMHCKOTO
CTpPaxXOBaHMS, CTPAXOBAHMM TOBApHBIX KPEINUTOB
10 TOroBOpaM, KOTOpble He OYAyT UCTHOJHEHBI (Ha-
MpuMep, U3-3a 0aHKPOTCTBA MPEANPUITUSI-KOHTPA-
TeHTa WIM NPeANpUITUSI-I0KHUKA 10 TOTOBOPY),
CTPaXOBaHMM HEMPEABUACHHBIX PAacxoJoB M3-3a
nepepbiBa KOMMEPYECKOM MU TPOU3BOACTBEHHOM
JIeATeIbHOCTU, CTPAXOBAHUM Pa3IUYHBIX BUIOB OT-
BETCTBEHHOCTH (MpotheCCUOHAIBHOM, MNPOU3BOJI-
CTBEHHOI1, JOTOBOPHOIA).

BosmoxHo, nns Kutast ctpaxoBaHMe >XKU3HU
W YacTHOE MEIMIIMHCKOE CTpaXOBaHUE OKaXXyTCs
HE CTOJIb CYIIIECTBEHHO 3aTPOHYTHIMU ITOCIEACTBUSI-




MU DTIUIEMUH, TTOCKOJbKY TPOHUKHOBEHUE JAHHBIX
BUIOB cTpaxoBaHusl Ha peiHke KHP oTHOCHTEenbHO
HeBenuko. Ho ning peiHKoB EBpombl cTpaxoBaHue
KW3HU Ha Clydyaili cMepTd MO JIIoOOW TMpUYUHE —
Tpaauis. MHOXECTBO €BpOIEHIIeB, B TOM UHCIIE
CTapllero IOKOJEHMSI, UMEIOT AEHCTBYIOIIUE H0-
TOBOPBI CTpaxoBaHUs XU3HU. KpymHeinue cTpa-
XOBIIMKU M TIEPECTPAXOBIIUKM IO CTPAXOBAHUIO
>XKU3HU TTporcxoadT u3 EBpornbl. Cepbe3Hbie (PUpMbI
— CTpaxoBIIMKM XU3HU ecTb U B CIIA, roe Tpaau-
11 CTPaxoBaTh XKMU3Hb TaKXKe C(HOPMUPOBAHA U CY-
IIECTBYET HA MPOTSKEHUM MHOTHUX IECATUIICTUIA.

ITocnencTBus KOpOHaBUPYCHON WH(DEKIINU,
Korja OyAeT pellieHa IepBooyepeaHast 3ajaadya — 00-
y3IaHue 3MUIEMUN, CTIaCeHWeE JIIOAeH 1 BO3Bpallie-
HUE K «MUPHOM XXW3HW», CTAHYT HACTOSIIVUM BBI-
30BOM JUIS CTPaXOBIIMKOB M TEPECTPaXOBIIMKOB
>KW3HU, CTPAXOBOU MHAYCTPUU B 1IEJIOM U, KaK CJIe/-
CTBUE, 1JIs1 0AHKOBCKOI chephl.

Bo-mepBhIX, B cTpaHax, Iie OT KOpOHaBUpyca
YMUpAET MHOTO JIIOJIei, B KAYeCTBE MPUIMHBI yXO/Ia
U3 KU3HU yKa3bIBaeTCsI UMEHHO WH(UIMPOBAHUE
COVID-19. O0ObeKTUBHO y Bpauyeil HET BpEeMEHM
U PECYPCOB YCTaHABJIMBATh BCE TPUUMHBI, KOTOPHIE
MPUBEJU K CMEPTHU (HampuMep, HaTuurle XpOHUYE-
CKMX 3a00JIeBaHU A, OTSTOIIEHHBIX KOPOHABUPYCOM,
u 1p.). BMecTe ¢ TeM 1OrOBOpHI CTpaXOBaHUS KU3HU
Ha cTy4Jaii CMEepTH 10 JII0OOU MpUIMHE 4YacTo COAep-
>XaT nmepevyeHb UCKITIOUYEHUM, Cpelr KOTOPBIX MOTYT
OBITh OMpeaeeHHbIe 3a00/eBaHUsI. DTO O3HAYaeT,
YTO BCE CTPaxOBble KOMMAHUU CTOJKHYTCSI C CUTY-
anmet, Koraa MpruIMHOMN yxoIa U3 XU3HU 3aCTpaxo-
BaHHOTO JIMIIA MOXET ObITh YCTAHOBJIEHA JIUIIIb Ta,
4yTO Obla 3a(hMKCHPOBaHA B KCTPEMATbHBIX YCI0-
BUSIX ITIPOTUBOCTOSTHUS MMAHAEMUU, XOTS MIEPBOIPU-
YUHOW MOTJIO OBITh M MHOE 3a00JieBaHNUE, KOTOPOE
SIBJISIETCSI MCKJTIOUEHUEM 13 CTPAXOBOTO MOKPBITUS
(HampuMep, OHKOJOTMYECKOE WJIM HWHOE CMep-
TeJlbHOEe 3aboJjieBaHUE, Tpelyrolee CrelualibHO-
I0 CTPaxoBOro MOKPHITUS). Takoe MoyioxkKeHue nes
IS CTPAaXOBBIX KOMIAHU MOXXET 03HavYaTh ropasao
OoJiblliee KOJMYECTBO CTPAXOBBIX CJIydyaeB, YeM 3TO
MOTJIO ObI OBITH B OTCYTCTBHUE DKCTPEMAIbHBIX STTH-
JNIEMUYECKUX YCIIOBUIA, TPU 3TOM J0Ka3aTh HaTU4KNe
HUCKJTIOYEHUIT CTPaXOBble KOMIIAHUU €/1Ba JIU CMOTYT,
YUMUTBIBAsI UCKITIOUUTETbHBIC YCTOBUST 3aXOPOHEHMUS
VIIEAIINX U3 XKU3HU.

K OPOHABVIPYC V1 OT/IOXKEHHbBIVA 9OOEKT? | AHATUTUKA

Bo-BTOpBIX, pacmpocTpaHEHO TaKoe YCIO-
BUE JOTOBOpA CTpaxOBaHWsSI XU3HU, KaK CMEpPTh
B pe3yJIbTaTe HecuacTHOro cirydas. MoxHO i OyaeT
KBapuimposat uMHpuUIuposanue COVID-19
KaK HecuacTHbII ciydail? Eciau ciemoBaTh orpe-
JEJeHUI0O HEeCYaCTHOTO cjyyasi, IPUMEHSIEMOMY
BO MHOIMX JOTOBOpax CTpaxOBaHWs, TO CKoOpee
na. Ho 10BOJIbHO 4acTo yIMOMSHYThIE TOTOBOPHI CO-
JEpKaT MOJOXEHUE O TOM, YTO €CJIM CMEPTh HACTYy-
Muja B pe3yJibTaTe HeCUaCTHOTO cydasi, TO Hacaea-
HUKaM (BBITOIONIPHUOOpPETATENSIM) BBITLIAUMBACTCS
JBOIHAsI cTpaxoBas cyMMa. B aToii cBSI3U BCTaHET
BOMpoc 00 YBEIMYCHHBIX Pa3Mepax CTPaXOBbIX BbI-
TUIAT, YTO MOXET CTaTh JOTIOJHUTEIbHBIM UCITBITA-
HUEM Ha IMTPOYHOCTh MHOTUX CTPAXOBIIIUKOB.

B-TpeTbux, HesicHO, OYAYyT JIM CTPaxOBOE CO-
ObITHE, OOCTOSITEILCTBA HACTYIJIEHUS CTPAXOBOTO
cIydasi OIMHAKOBO KBATU(MUIIMPOBATHCS HE TOIBKO
CTPAXOBIIMKOM, HO U IE€PECTPaAXOBOUYHBIMU KOM-
MaHUSIMM, OKAa3bIBAIOIIMMU  TIEPECTPAXOBOYHYIO
3amuTy. Eciy cTpykTypa M YCJIOBUSI CTPaXxOBOTO
U TIEPECTPAXOBOYHOIO TOKPHITUS CUHXPOHU3U-
pOBaHbI MeXAy cO0O0ii, IO MEHBIIIEH Mepe B YacTu
KBaJM(UKAIIUA CAMOTO CTPAXOBOTO COOBITHS U TT0-
psiiKa OMpeAesieHUsT CTPaXOBbIX CYyMM, TO Mpo0JieM
He JI0JDKHO BO3HUKHYTh. Ecin ke Takoli CMUHXpOHU -
3allMM HET, BeCbMa BEPOSITHBI CTIOPHBIE CUTYaIIUU.

B-ueTBepThIX, BO3HUKAET BOIPOC, KaK OymeT
00CTOATH 110 C KYMYJISILME PUCKOB M, KaK CJIe-
CTBUE, YOBITKOB CTpaxoBbIX KoMnaHuii. He cekper,
YTO KOHTPOJIb 32 BO3MOXKHOW KyMYJISIIUE PUCKOB
B CTPaxoBaHMU U MepPecTpaxOBaHUM — 3TO HACTOSI-
111ee MCKYCCTBO, KOTOPOE TMPOSIBIISIET cebs1 B pa3pe-
3¢ OTJAEJbHOI KOMMNaHWU U ee¢ mopTdessi, B pa3pe-
3¢ OTIEIbHBIX KaTEropuii OMacHOCTEH, OTAEIbHBIX
CErMEHTOB TOTpeduTesieid, reorpapuieckKoil KOoH-
LIEHTPAIMA 3aCTPAXOBaHHBIX OOBEKTOB WU JIO-
KaJM30BaHHBIX PUCKOB. ISl MepecTpaxoBIIUKOB,
MPEAOCTABUBIIMX  MEPECTPAXOBOYHOE  TMOKPHI-
THE B OTHOIICHUM MOPTQENsT PUCKOB ¢ KapTUHOM
MaHAeMuu, Haubojee CYIIECTBEHHO OTSTOIICH-
HOI CMepTeJbHBIMU HCXOJAaMU, TOCIEACTBUS MO-
TYT CTaTb OOJIBIIIMM WCIBITAHUEM, BIIOJHE CO-
MOCTaBUMBIM C MocieAcTBUSIMHU aBapuu Ha ADC
«Dykycuma-1» 11 mapra 2011 roxa.

W B-mATBIX, HEU3BECTHO, KaK OTKIMKHETCS
0aHKOBCKasi OTpaciib Ha HEOOXOAWMOCTh CTpaxo-
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BOUl MHIYCTPUM OTBeYaTh Ha TpeOOBaHUS HACJEI-
HUKOB (BbIrogonpuroOpeTraTesieii) O CTPaXOBbIX
BbITUIaTaXx. KoMmaHuM, OCyIIECTBASIONIME CTPaXo-
BaHMe (IepecTpaxoBaHUE) XXKU3HU, — 3TO UICTOUYHUK
«JTMHHBIX NeHer» sl (PUHAHCOBOW M TIPOMBIIII-
JleHHo# otpacieil. HeobxoguMocTs yperyinposa-
HUS CTPAaXOBbIX TpeOOBaHUI, BEPOSITHO, MOTPeOyeT
OT CTPaxOBBIX KOMMNAHUI U MEPECTPaXOBOYHBIX 00-
IIECTB MOHETU3alIM1 aKTUBOB, YTO MOBJIEYET 3a CO-
0ol Mpofaxy akTUBOB U MHCTPYMEHTOB, B KOTOPbIE
OBUTM BJIOXEHBI CPEICTBA CTPAXOBBIX PE3EPBOB.

Bce 3T BOmpochl B KOHTEKCTE OCOOEHHOCTEN
CTpaxoBaHMSI aapecoBaHbl CTPAXOBIIMKAM, OKa3bl-
BaIOIIMM YCIYTU B cepe YaCTHOTO METULIMHCKOTO
CTPAaxXOBaHMSI, TPEIOCTABISIIONIMM CTPAaXOBOE ITO-
KPBITHE B OTHOIIEHWM KOMMEPYECKUX (TOBAapHBIX)
KpEeIUTOB, a TAKXKE CTPaXOBIIMKaM MMYIIECTBa, Me-
PEPBHIBOB B KOMMEPUYECKOI 1 TMTPOM3BOICTBEHHOM Je-
STETbHOCTU, PA3JIMYHBIX BUIOB OTBETCTBEHHOCTH.

VYnactcd aM pemuTh 3TU BOIPOCHI MUPOM
WIN TPUAETCS CTOJKHYTBHCS CO CIIOpaMM, cCIIpa-
BUTCS JI1 C HUMU CTpaxoBasi OTpacib, BbIAEPXKaT
JIV TIEPECTPaxXOBIIUKU, OAHKU, KPYITHBIE MPEATIPU -
aTus — mokaxeT BpeMs. Kak roBopun lopaimid,
«HAJIO CEroJHs cKa3aTh JIMIIb TO, YTO YMECTHO Ce-
TOJIHsI, TIpOYEee BCE OTJIOXUTH U cKa3aTh B TOAXOMAS -
€€ BpEeMsI».

EcTb i MecTO 0I'ITMMI43MY?

Ecnu Ha onHux Bugax ctpaxosanus COVID-19 cka-
JKETCSI OTPUIIATEIbHO, TO B IPYTUX BUAAX CUTYaALIUSI
CKJIaJbIBaeTCs MPSIMO MPOTUBOMOJOXHAasA. Pacrmpo-
cTpaHeHMe WH(EKIMU CYIIEeCTBEHHO W3MEHUJIO
MPUBBIYKY W TPEANOUTeHUs Joneii. GUuHaHCOBbIC
BO3MOXHOCTM MHOTHMX JOMOXO3sIMcTB B EBporie
U AMepuKe 3aMETHO CHU3UINCh. YMEHBIIUIUCH
aBTOIOTOKU B OOJIBIIIMHCTBE TOPOJIOB, YTO, B CBOIO
odepesib, TOBIMSUIO Ha YOBITOUHOCTh aBTOCTPAXO-
BaHUs B CTpaHax C IJIOTHBIM aBTOMOTOKOM. B aToii
CBSI3U MHOTHE CTPaxOBble KOMMAHWU OOBSBISIOT
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0 BO3BpaTe YaCTH CTPAXOBOM MPEMUM 110 JOTOBOpaM
CTpaxOBaHMS aBTOTPAHCITOPTA.

HekoTopble KOMITAaHWY TTOLIJIN JaJIbIIIe: TOMU-
MO BO3BpaTa 4acTU CTPaXOBBIX IIPEMHUI IO JOTOBO-
paM cTpaxoBaHUs aBTOTPAHCIIOPTA, a TAKKE TOMalll-
Hero MMyliecTBa (KOJIMYECTBO KpaXK TOXKE 3aMETHO
CHU3WJIOCH) OHU TIpejiaraloT OecIiaTHOE MOKPBI-
THE B 00JIACTM 3allMThl IEPCOHAJIBHBIX JTaHHBIX,
KOTOpasl cTaja 0COOEHHO aKTyaJlbHON U BOCTPe0O-
BaHHOM WM3-3a pocTa YMClia KUOEepHpecTyIUIeHUM
Ha (oHe BceoOlero nepexoaa Ha padoTy B yaaleH-
HOM peXHnMe.

CTpaxoBIIMKN TaKXKe pacIIMpsIIOT CTPaxoBOE
MOKPBITHE IJII TeX aBTOBJIANEBLEB, KTO MCIIOJb-
3yeT JIMYHBIA aBTOTPAHCIOPT UIST TTOMOIIY JIHO-
JISIM, TIOTIABIITMM B TPYIHYIO XKM3HEHHYIO CUTYALIMIO
WA HAXOJSIIMMCS B CAMOM3O0JISILIMM, a TAKKe 3apa-
0aTBHIBAIOT C €ro IMMOMOIIIBIO Ha XXU3Hb — HaIlpUMeED,
JOCTABJISIIOT TIPOAYKTHI, JieKapcTBa, ApPYyrue TOBa-
PBI ¢ KOMMepUYeCKNMHU LejassMu. OOBIIHO KOMMEP-
yecKasl 3KCIUTyaTalMs JTUYHOTO aBTOMOOWIIS WC-
KJoyaeTcss u3 craHgaptHoro nmokpbeituss KACKO,
HO PsII CTPaXOBBIX KOMITAHUI pelIvin 00eCceYnTh
CBOMM KJIMEHTaM Ha OJivbKaiiline Haubosee TsoKe-
Jible B (DMHAHCOBOM IIJIaHE MECSIIIBI CTPaXOBOE IT0-
KPBITHE 1 IJTsI YKa3aHHBIX LeJIeit, YTOOBI JIFOAU MMe-
JIM BOBMOXKHOCTB ITOMOTaTh IPYT APYTY.

Bce ommcaHHBIe Mephl NIPMHUMAIOTCS OTYa-
CTU M3 YyBCTBA OTBETCTBEHHOCTHU IIepe] KIIMEHTa-
MU, Belb KJIMEHTBI BOISIT aBTOMOOUIU pexke, 00b-
IIYI0 YacTh BPEMEHM HaXOMSITCSI B CBOUX JOMax
1 KBapTHUpaX, a ITOTOMY 3asIBIISIIOT MEHbIIIE YOBITKOB.
Ho He B mocienHioo ouepenb CTPAXOBIIUMKU pac-
CUMTHIBAIOT U Ha MOBBIIICHWE JIOSUIBHOCTA KIIMEH-
TOB, MYCTh U C OTJIOXKEHHBIM Ha Oyaylee 3¢ (heKTOM.

KpoMe TOTrO, €cTh Bce OCHOBaHMSI HaIesIThCS,
YTO UCIBITAHKWE MAHIEMHUEH CIIONBUTHET CTPAXOBBIC
KOMIIaHMM K pa3paboTKe MPUHILIMITHAIHLHO HOBBIX
BUJIOB CTPAXOBBIX YCJIYT, a TaKXe K IJTyOOKOMY Tie-
pecMOTpy 1 OOHOBIICHUIO YCJIIOBUM TpaaIUIIMOHHBIX
JIOTOBOPOB.
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BEJIOPYCCKUN Noaxon K OLEHKE
ANMUAEMUN N DIKOHOMUYECKUX LLOKOB
KAK ®OPC-MAXOPA N CYLLLECTBEHHOTIO
USMEHEHUA OBCTOATEJIbCTB

Cnacenue ymonarouux — 0e10 pyK camux ymonarouux.

AnekcaHop Xpanyukul
napmHep, d08oKAamMckoe
6ropo «Jlekc Toppe»

a"nemusi KopoHasupyca COVID-19 mpo-

JEMOHCTPUpOBAa, HACKOJBKO  CyIle-

CTBEHHBIM MOXET O0Ka3aThCsl BIIUSHUE

BMUAEMUI Ha 9KOHOMUKY. Mephbl, KOTOpbIe
MPUHUMAIOTCSI TOCYyAapCcTBaMU B HEJISIX OrpaHrYe-
HUSI pacIpOCTpaHEeHUsI BUPYCa, BIUSIOT Ha BO3MOXK-
HOCTb BeficHUSI OM3Heca, a TakXke Ha JOTOBOPHbBIC
OTHONIEHMST CTOPOH. OrpaHUYUTENIbHBIE MEPBI 00-
HaXWJIM Cpa3y HECKOJIbKO MPO0OJIeM:

* 3ampeT Ha BbE3/ U BbIE3[ U3 CTPaH JeIaloT
HEBO3MOXHBIM HajuiexKalllee MCIOJHEHUE
00513aTeIbCTB, KOTOPBIE CBSA3aHBI C HETO-
CPEICTBEHHBIM OKa3aHUEM YCIYT U BBITIOJ-
HeHUeM paboT MHOCTPAHHBIMU IpakaaHa-
MM Ha TEPPUTOPUM TOCYAAPCTB, KOTOPBIC
BBEJIM OrpaHUYEeHUs (K TPUMEpy, CTPOU-
TETbCTBO, ITyCKOHAJaJAKa OOOpYIOBaHUS
WHOCTPAHHBIMM CHEHUATIMUCTaAMU, TPOBE-
JeHUEe WHCIEKLMI, TapaHTUiHOE 00CITy-
>KMBaHUE U T.1.);

*  TOTAJbHBIH KOHTPOJb U KapaHTUHHBIE
MepBhI BJIIEKYT YBEJIMUYEHUE CPOKOB MJIM BO-
BCE HEBO3MOXXHOCTD MePeCceYeHMs IpaHull,
BBO3a M BBIBO3a TOBAapOB B OMpEAEICH-
HbIE TOPOJIa U MECTHOCTHU, a TAaKXKe CTaBSIT
Moa BOMpOC (YHKIMOHUPOBAHUE CAMUX
KOMITaHWM U TIPOU3BOJICTB;

Makcum XKykoe
aosokam, a080OKAmMcKoe
6ropo «Jlekc Toppe»

*  3aIpeT Ha SKCIOPT OMPEAECIEHHOTO MEIN-
IIMHCKOTO O0OpYJAOBaHUS U JIEKapCTBEH-
HBbIX CPEJICTB;

*  YXYAUIEHUE SKOHOMUYECKOTO COCTOSIHUS
KOMITAaHUI CO3[a€T PUCKU HECBOEBPE-
MEHHOTO MCITOJIHEHMS TIIaTeXKHBIX 00s13a-
TEJIbCTB MePe] KOHTPAreHTaMu;

* IpelcKa3biBacMasi peleccus MUPOBOI KO-
HOMUKU MOXET MPUBECTU K HECTAOMIIbHO-
CTU PBIHKOB, YBEJIMUYECHUIO PUCKOB JI€BAJIb-
Ball¥ BATIOT U HETAaTUBHOTO (PTHAHCOBOTO
pesyJibrara Jjisi CTOPOH.

Bce aT0 mMoTeHUMANTBLHO MOXET CTaThb MPUYU-
HOI JIaBUHOOOPA3HOTO YBEJIWYEHUS 4Yuciaa IOpU-
MUYECKUX CIOPOB M HEWCITOJTHEHUSI 00513aTeIbCTB
BCJIeNCTBUE «3(DdeKTa TOMUHO» B paMKax IIEITOYKHU
MPOU3BOIUTENIEN, TTOCTABIIMKOB ChIPbsI, KOMILJIEK-
TYIOLIMX U TOTOBOM MPOAYKIINU, & TAKKE UX TTOTPEe-
ouTeseii. YCIyTu U CTPOUTEIBCTBO TOXE HE OCTAlOT-
Cs1 B CTOPOHE OT KPU3UCHBIX SIBJICHUI.

DTa cTaThs TOCBSIIEHA OLEHKE MaHHBIX yC-
JIOBUI Ha mpuMepe 0eT0pYCCKOM CyaeOHOM MpaK-
TUKM U 3aKOoHojatenabcTBa Pecnybnuku benapych
C TOYKU 3PEHUSI:

*  HEMNpeoIOJMMBIX OOCTOSTEIBbCTB, BIEKY-

11X OCBOOOXIEHWE OT OTBETCTBEHHOCTHU

(popc-Maxop);
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*  OCHOBAHWI JJIsI ©BMEHEHMWSI MJIU PACTOPKE-
HUS noroBopa (rebus sic stantibus, uiu cy-
IIECTBEHHOE U3BMEHEHUE OOCTOSITC/IBCTR).

O6Lwas oLeHKa NpaBoOBOro
pery/iupoBaHus

PerynupoBaHue popc-Makopa B 0eJI0pPYCCKOM 3aKO-
HOJIaTEJIbCTBE OTpaHUYMBAECTCS YIIOMMHAHUEM He-
MPEOIOJTMMOM CUITBI B CT. 372 IpaXk1aHCKOTO KOAEK-
ca. YKazaHHasl CTaThsl OMpPENENSIET, YTO, €CJIU WHOE
HE TPEIYCMOTPEHO 3aKOHOAATEIbCTBOM WM J0-
TOBOPOM, JINIIO, HE WCIOJHUBIIEE O0S3aTETbCTBO
00 UCITOJTHUBIIEE €ro HeHaIexaluM o0pa3om
MPU OCYIIECTBJICHUU TPEANTPUHUMATEIbCKON Hesi-
TEJbHOCTHU, HECET OTBETCTBEHHOCTb, €CJTU HE JTOKa-
KT, YTO Hajjiexallee UCIIOJHEHUE 00s13aTesIbCTBa
HEBO3MOXHO BCJIEJICTBHE HEMPEOJOJUMON CUIIBI,
TO €CThb YpPE3BbIYAWHBIX M HEMpPEeIOTBPATUMBIX
MPU TaHHBIX YCIOBUSIX OOCTOSTENbCTB. M3 3TOTO
MOXHO cJIeJaTh HECKOJBKO BBIBOJIOB:

* 10 00IIeMy TpaBUJTy HEMPEOAOIUMAsT CUla
SIBJISIETCSI OCHOBAaHWEM JIJISI OCBOOOXIE-
HUSI OT OTBETCTBEHHOCTHM, HO HE pacTop-
JKeHUS WJIM U3MEHEHUS JO0TOBOpa, paBHO
Kak He OCBOOOXIAeT OT MCIIOJHEHUS CO-
OTBETCTBYIOIIMX 00s13aTEIbCTB. BMmecTe
C TeM CTOPOHBI Ha OCHOBAaHWM MPUHIIMIA
ABTOHOMMUU BOJIM MOTYT HEITOCPEACTBEHHO
B JIOTOBOpE MPETYCMOTPETh (Popc-Maxkop
KaK OCHOBaHMeE JUISI pacTOPXKEHUS WU U3-
MEHEHUS T0TOBOPa;

* dopc-Maxop omnpenensieTcsi Kak 4Ype3Bbl-
YailHble W HENPeOoqoJUMbIe OOCTOSITE/b-
ctBa. OMHAKO CTOPOHBI CBOOOIHBI OMpe-
JeJsATh TepeyeHb TeX OOCTOSITEIbCTB,
KOTOpPBIC SIBJISIIOTCSI TaKOBBIMM, B JOTO-
BOpE M YCTaHaBJIMBaThb WHBbIE OCHOBAHMSI
JUUISI OCBOOOXKIEHUST OT OTBETCTBEHHOCTH.

PacTtopxeHre U M3MeHeHWe J0ToBopa Mo 00-

IeMy MpaBUIy BO3MOXHO B CJTy4yae CyIlIeCTBEHHOTO
U3MEHEHUST 00CTOSITENIBCTB, KOTOPOE OMPEIEISIETCS
cT. 421 IpaxmaHckoro konekca Pb kak nusmMeHeHue
TAaKOTO XapakTepa, MpU KOTOPOM CTOPOHBI HE 3a-
KJTFOUWJIM ObI TOTOBOP WJTW 3aKJIFOUWIIN €TO Ha CYIIe-
CTBEHHO OTJIMYAIOLINXCS YCIOBUSIX, €Cld Obl pas-
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YMHO TIpeaBuaean ux. MaMeHeHne U pacTopKeHUe
JIOTOBOpa Ha 3TOM OCHOBaHUU OCYIIECTBISETCS
TOJILKO B CyIeOHOM TOPSAKE MPU OJHOBPEMEHHOM
BBITIOJTHEHUH CJIETYIOIIUX YCITOBUIA:

* B MOMEHT 3aKJII0YECHHUS JOTOBOPA CTOPOHBI
HUCXOJUIU U3 TOTO, YTO TAKOTO U3MEHEHMUS
00CTOATENbCTB HE TTPOU30MIET;

*  M3MEHEHME OOCTOSITCJIbCTB BBI3BAHO IIPU-
YyyHaMW, KOTOpbIE  3auMHTEpPECOBaHHAas
CTOpPOHA HE MOIJIa MPEOA0JeTh TMOce UX
BO3HUKHOBEHMSI TIPU TON CTETIEHU H00pO-
COBECTHOCTU M OCMOTPUTEIHHOCTH, KaKas
OT Hee TpeboBasiach MO XapaKTepy J0TOBO-
pa 1 yCJI0BUSIM TPaXkIaHCKOTO 000poTa;

* WCIIOJIHEHME JoroBopa 0e3 W3MEHEeHUs
€ro yCJIOBUI HACTOJBKO HApYIIWIO ObI CO-
OTBETCTBYIOILIEE JOTOBOPY COOTHOIICHUE
MMYIIECTBEHHBIX NUHTEPECOB CTOPOH M T10-
BJIEKJIO OBI JUISI 3aMHTEPECOBAHHOI CTOPO-
HbI TaKOM yi1iep0O, YTO OHA B 3HAUYUTEILHOM
CTETEeHU JIMIIWIACh ObI TOTO, HA UTO ObLIA
BMpaBE PacCUUTHIBATh IIPU 3aKIIOUYCHUU
JIOTOBOPA;

* M3 CyIIecTBa J0TOBOpa HE BBITEKACT,
YTO PUCK U3MEHEHUS OOCTOSITEILCTB HECET
3aMHTEpeCcOBaHHas CTOPOHA.

NMpakTuKa npnMeHeHus
dopc-Maxkopa

B peanbHOCTU CTOPOHBI MPU pa3pellieHUU CIIOPOB
no npaBy benapycu HepenKo MbITAIOTCSI CChUIAThCS
Ha Hajnmuue (popc-MaxkOpHBIX 00CTOATENLCTB. [1pu
3TOM Oesiopycckasi cyaeOHas MpakTUKa OTJIMYaeTCs
OOJIBLIMM YMCJIOM JIe]l, Tae Hauuue (opc-Maxopa
He ycTaHOBJIeHO. K TakuM cuTyalusiM, B YaCTHOCTH,
OTHOCSITCS:
*  OTCYTCTBME TOBApOB U JIEHEXHBIX CPEJICTB;
* HapylleHUs U MpaBOMEPHBIC AEHCTBUS CO
CTOPOHBI TPETHUX JIULI;
*  U3MEHEHMUS 3aKOHOAATEJIbCTBA;
*  JIEHCTBMSI HAJOTOBBIX, TAMOXEHHBIX Opra-
HOB, MPOBEIEHUE TTPOBEPOK.
benopycckoe  3aKOHOOATENLCTBO ~ MCXOAUT
M3 OLEHKM B KadyecTBe (hopc-Maxopa TpeX TpYII
COOBITHI U SIBJIEHUIA:



* TIPUPOJHOIrO Xapakrepa (Ioxkapbl, Ha-
BOJHEHUSI, MHBIC TTPUPOIHBIC KATAKJIN3MBb,
BMU300TUHU U SITUIEMUN);

* CcollMaJbHOTO XxapakTepa (BOCHHBIC [eli-
CTBUSI, MAacCOBbIE OECITOPSIKU, aKThl TEP-
popusMa, aBapuu, 3a0aCTOBKHM);

*  JOPUAMYECKOrO  Xapakrepa  (3ampeTbl
Ha OCYIIECTBJAEHUE NesTEIbHOCTH, SMOap-
ro, CAaHKIIUM).

B HbIHEemIHel cuTyauMu M cama BMUaAeMus,

U PsII OTPAaHUYUTETBHBIX MEP MOTYT paccMaTpH-
BaThCsl Kak hOpC-Maxkop ¢ TOYKU 3pEHUST 3aKOHOa-
TenabcTBa Pecnyonuku benapycs (K mpuMepy, 3apeT
Ha BBIBO3 TOBApOB MEAWIIMHCKOTO Ha3HAYEHUSI, 3a-
MpeT Ha MepecedeHrne rpaHrI] MTHOCTPaHIIaMU, CTPO-
rvue KapaHTUHHbBIC MEPBI, HAITpaBJIEHHBIC Ha ITpeKpa-
IIEHUE AESITSIBbHOCTU OpraHU3aluii, OTpaHUYEHUS
Ha nepeBo3Ku U T.A.). OgHaKo Mpu OLleHKEe JaHHBIX
00413aTebCTB B TPAHCTPAHUYHBIX OTHOIIIEHUSIX HE-
00XOJMMO YYUTBIBATH PSIJI YCIOBUIA:

*  XPOHOJIOTHIO: 3ampeThl U OrpaHUYeHUS
JOJIKHBI BOBHUKHYTB TTOCJIe TOTO, KaK CTO-
POHBI IPUHSIN Ha ce0s1 COOTBETCTBYIOIIINE
00s13aTebCTBa. ECIM 3Xe CTOPOHBI TTPUHS -
JI1 Ha cebs obsi3aTeNbCTBA IIOCE BBEIE-
HUS OTpaHUYCHUM, OHU HE OYIYT SABISTHCS
dopc-MaxkopoM;

* cTerneHb abCOMIOTHOCTHU 3aIlpeToB M Orpa-
HUYEHUI: 00s13aHHAsl CTOPOHA HE MOXKET
OpTraHM30BaTh IMPOIIECC MCITOJTHEHUST 00sI-
3aTEJBCTB TaKUM O0Opa3oM, 4TOObI 00O0¥i-
TH 3ampeT WIM OrpaHWYeHUe TocyaapcTBa
(KpuTepuil HEMPeoaOIMMOCTH). TakuM 00-
pa3oM, CTOpOHa He MOXKET UCTIOJHUTH 0051~
3aTeIbCTBO OOBEKTUBHO;

*  HEMpeABUAMMOCTb orpaHuuyeHuii. Bormpoc
110 TAaHHOMY KPUTEPHIO MOXKET BOBHUKHYTh
B CJly4yasix, KOTja JOTOBOPbI ObUIM 3aKJIIO-
YeHbl YXe Ha CTaaiuM Hayaja SMIUAeMUU
WA KOTAa TrocylapcTBa Hadalu MpuMme-
HSITb OTPAaHUYEHMS U CYILIeCTBOBAJIA peasib-
Hasl BEpPOSTHOCTb MPUMEHEHMS MOJOOHBIX
OrpaHMYEHUI B MHBIX CTPaHAX MUPa;

*  HEIMOCPEACTBEHHOE BJIMSHUE Ha BO3MOX-
HOCTb MCTIOJHEHUSI 00513aTE/IbCTB;

* TecHasl B3aUMOCBSI3b 00513aTeIbCTBA C JINY-
HOCTBIO TOJKHUKA M HEBO3MOXXHOCTD TTPU -
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BJIeYb K UCITOJHEHUIO TPEThE JIUIIO B TOCY-
JapCTBE KPeaUTOpa.

[Tpu cOOTBETCTBUY BCEM YKa3aHHBIM KPUTEPH -
saM cutyaus ¢ COVID-19 B pamKax MCIOJTHEHUS
TPaHCTPAHWYHBIX 00S3aTEILCTB MOXKET OIIECHUBATh-
¢ Kak (opc-Maxop C TOYKM 3peHUSI 3aKOHOAA-
teabcTBa Pecnyonuku bemapychb. C TOUKU 3peHUS
BHYTPEHHUX B3aMMOOTHOIIIEHWI B paMKax cTpa-
Hbl CUTyallusl MeHee OJaronpusiTHa, ITOCKOJBbKY
B JAHHBIE MOMEHT OEJIOPYCCKOe MPaBUTEILCTBO
HE TMPUMEHSIET CTPOTMEe OTPAHUYUTETbHBIE MEpBHI,
a TpoOJeMbl BBI3BAaHBI JIMOO 3KOHOMMYECKUM CO-
CTOSTHUEM JOJDKHUKA, JIMOO CIIOXHOCTSIMU B HC-
MOJHEHUU 003aTeJIbCTB TpeThUMU Juliamu. O0e
yKazaHHbIC MPUYMHBI caMU TI0 ceOe He SIBIISIOTCS
(opc-mMaxkopoMm g 00S3aTEIBCTB MEXIY CYyTryoo
0eJIOPYCCKUMU KOHTpareHTaMu.

25 mapta 2020 roma beaTTIIT yxe BbICKa3bI-
BaJla MHEHME B YacTU OTHOCUMOCTHM IaHAEeMUU
COVID-19 k dopc-maxopy:

«KopoHaBupyc Wiy BO3HUKIINE B €ro CBSI3U
SMUAEMUS U MMaHAEMUs caMU 110 ceOe He MOTYT SIB-
JIAThCSl 0OCTOSITEILCTBAMU HETIPEOJOJIMMON CUJTBI,
HO TaKOBBIMHM MOTYT MPU3HABATLCSI OTPAaHUUUTEIIb-
HbIe W ApyryMe Mepbl, HampaBJIeHHbIE Ha TPEaoT-
BpallleHue pacrpoCTpaHEeHUsI KOPOHABUpPYca U €ro
MOCAEACTBUI M BO3HUKIIME IIOCTAEC 3aKIIOYEHUS
KOHKpeTHBIX JoroBopoB». beaTTIIT HamepeHa pac-
CMaTpuBaTh CHeIUGUKY KaXAOTO KOHKPETHOTO
caydasi B LIeJIsIX OINpeAe/ieHUsI HaTUIrs WM OTCYT-
CTBUS (popc-Maxopa.

McnonHeHne poroBopa

B YC/Z10BUAX AE€BaJibBalUU

n USMEHEHUA COCTOAHUA
PbIHKa N 3KOHOMMUKMHU

Ha ¢one manpemun COVID-19 wusmeHunach
M 2KOHOMHUYECKas KOHBIOHKTypa. MupoBbIe
PBIHKM OTJIMYAIOTCS KpaliHel BOJATHJIBLHOCTHIO
U1 HECTAOUJIBHOCTHIO, B OCOOCHHOCTH YXYIIIMIACh
CUTyallMsl Ha BaJIOTHOM PbIHKE TOCTCOBETCKUX
CTpaH, B KOTOPBIX HallMOHAJIbHbBIC BaJIIOTHI CY-
IIECTBEHHO JAeBajibBUpoBaiuch K gojnapy CIIIA
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U eBpo. Peub uaeT o MoTeHUMATbHOM MUPOBOM
9KOHOMMYECKOM KpM3UCE, KOTOPHLII OyaeT BIIU-
SITh Ha JOTOBOPHbIE OTHOILLIEHUSI CTOPOH, a TaKXKe
9KOHOMMYECKME MOCIEACTBUS UCITOJTHEHUS paHee
3aKJIIOYEHHBIX KOHTPAKTOB.

Takue cutyalum, K coXaJaeHUIO, He PEeIKOCThb

JIIsT OeJTIOPYCCKOM MPaKTUKU, U JOCTATOUHO YCTOM-
YUBBII MOAXOMA CYIOB K OLIEHKE JeBajbBalluM, He-
BO3MOXKHOCTU MNpPUOOpPETeHUs] BaJIOTHI U KPU3MUC-
HBIX SIBJIEHUI B 9KOHOMMKeE cyliecTByeT ¢ 2012 roaa.

Ilpu oueHke JaHHBIX OOCTOSITENBLCTB Bric-

Ui Xo3dicTBeHHBbIN cyn Pecryonuku bena-
pych Kak Cyd KacCallMOHHOM WHCTaHLUMU B Jejie
Ne 54-6/2012/419a/579K ortka3zajcs npu3HaTh Je-
BaJIbBAlLIMIO Y HEBO3MOXKHOCTh TPUOOPETEHUSI NHO-
CTpPaHHOW BaJIIOTHI CYIIECTBEHHBIM W3MEHEHUEM
00CTOSITENIbCTB B MOHUMAaHUU CT. 421 IpaxxaaHcKo-
ro koaekca benapycu. CoOTBETCTBEHHO CYAbI BCeX
WHCTAaHUMI OTKas3aju B PacTOpXKEHUU AOroBopa
10 yKa3aHHBIM MpuYrHaM. B KkauecTBe MOTHBOB Ta-
KOTO pellleHHs Cy1 Ha3Bajl CIAeAyIOLINeE:

*  MpeanpuHUMATEIbCKasl AesITeIbHOCTb $SIB-
JigeTcsl puckoBoii. M3MeHeHUe KypcoB
BaJIIOT — OOBIYHBIA PUCK, €CTeCTBEHHBIN
JUJ11 IpeATpUHUMAaTeNei;

* CTOpOHA MMeEeT BO3MOXHOCTbh IpeaoTBpa-
IIEHUST TOIOOHBIX PUCKOB B (hopMe cTpa-
XOBaHUSI PUCKOB, 3aKPEIICHUS B IOTOBOPE
COOTBETCTBYIOIIUX TTOJIOKEHUI, CBSI3aH-
HBIX C U3MEHEHHEeM CTOMMOCTHU BaslOThI,
MPUHSITHAS MEP K JOCPOYHOMY MCIIOJIHE-
HUIO 00513aTEILCTBA;

e JeBajbBallMsl BATIOTHI (KaK U3MEHUYUBOCTh
COCTOSIHUSI pPBbIHKA U 3KOHOMMUYECKOM
KOHBIOHKTYPBI) B TIPUHLMIIEC SIBJISETCS
MNpPEeABUAUMBIM CTOPOHAMU OOCTOSITENb-
CTBOM M SIBJISIETCS XapaKTepHOUl 4YepToi
9KOHOMUYECKUX TTPOLIECCOB.

IIpuMmeuaTenbHO, YTO B JAHHOM Jejie MMeEN

MECTO OTKa3 TpojJaBlia OT MOCTAaBKU BCJEICTBUE
YMEHBIIIEHUSI AOXOAHOCTH, BbI3BAaHHOI JeBalibBa-
nueit. Takum oO6pa3oM, cyl YCTAaHOBUJI HEBO3MOX-
HOCTb OTKa3a OT UCIOJIHEHUST 00sI13aTEIbCTB B HATY-
pe B CUJTy 3KOHOMUYECKHUX MPUUMH.

B cnyuae eciu peub BegeTcs 00 MCMOIHEHUU

JIEHEXKHBIX OOCTOSITEIBLCTB, CHUTYallMsT W BBIBOIBI
MPUHLUINAILHO He MeHs10TcsI. CTOpOHa HE MOXKET
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0TKAa3aThCs OT JOTOBOPA WJIM MOTpeOOBaTh U3MEHE-
HUSI €TO YCJIOBUIA BCIIEACTBUE IEBAIbBALIMM WIN HeE-
BO3MOXHOCTH TTPUOOPECTH BaTIOTY B HEOOXOIUMOM
o0beMe (XOTs BTOpO€ OOCTOSITEILCTBO B 3aBUCH-
MOCTH OT KOHTEKCTa CUTYallud MOXKHO OLIEHUBATh
B acIieKTe OCBOOOXKIEHUS OT OTBETCTBEHHOCTH ).

[ToBopss 0 KOHIIEMIIMM HENPEOJOJIUMBIX 00-
CTOSTENLCTB ((hopc-Maxopa), HEoOXOAUMO IOJI-
YEPKHYTh, YTO OeJopyccKas MpakTUKa B IPUHIIUTIC
HE paccMaTpuBacT U3MEHEHME COCTOSIHUSI PhIHKA,
JeBaJbBAIIMIO U CJIOXHOCTU B MPHOOPETCHUM Ba-
JIIOTBI KaK HETpPeoJoJUMbIe 00CTOSITEIbCTBA U OC-
HOBaHMUS JJII OCBOOOXKIEHUST OT OTBETCTBEHHOCTH.
K mnpumepy, B pemieHnu Xo3gHACTBEHHOIO cyaa
IponHeHckoit obmacTu o aeay oT 15 mast 2012 roga
No 16-11/2012 m3mMeHeHHMe Kypca HaIlMOHAJIBHOM
BAJIIOTHI B YCJIOBUSIX MUPOBOTO (PMHAHCOBOTO KPU-
31ca He OBIJIO COUTEHO (POPC-MaxkOpPOM.

B mpunuumme, rocymapcTBa paHee M B JaHHBII
MOMEHT He MPUMEHSIN U He TIPUMEHSIIOT Mep, CBSI-
3aHHBIX C TOTAJBHBIM 3alpPeTOM OCYILECTBICHUS
miarexeid B BallOTE WHOCTPAHHBIM KOHTparcH-
TaM, a TakXkKe MPUOOPETeHUST BATIOThl KaK TaKOBOMA.
HeBo3moXkHOCTh OIUIaThl WM TPUOOPETEHUST Ba-
JIIOTBI  OOBIYHO BBI3BAHA OCOOEHHOCTSIMU COCTOSI-
HUSI PbIHKA (IOCTYITHOCTBIO BaTIOThI) WIM (DYHKIIM-
OHUPOBaHMSI OAHKOBCKOM M BaJIOTHOW CHUCTEMBI.
o noruke ykazaHHOTO BBILIIE PELICHUS TAKUE 9KOHO-
MMYECKHE 00CTOSITEIbCTBA HE COOTBETCTBYIOT KPUTE-
pusM opc-Maxkopa 1o CIeAYIOIIUM TTPUYMHAM:

* OHM HE TPEMNSITCTBYIOT MCIOJHEHUIO 005-
3aTeJIbCTB B HAType M JEHEXHBIX 00s-
3aTeJbcTB (C  HEKOTOPHIMU OTOBOpPKaMU
OTHOCHUTEILHO HEBO3MOXHOCTH MpHOOpe-
TEHUS BaJlOThHI);

*  OHM ABJISIIOTCS OOBIYHBIMU U, CJIEAOBATEIb-
HO, NIPEABUANMBIMU;

* OHM HE OTHOCSATCS K HEIpeog0JUMbIM
(K mpuMmepy, BaJIOTHBIE 3arachbl MOTYT
OBITb Cc(popMUpPOBAHBI CTOPOHAMHU 3abia-
TOBPEMEHHO, TUIATeXXU B MPEIABEPUN KPU-
3UCHBIX SIBICHUI W OTPaHWYCHUI MOTYT
OCYIIECTBJISATbCS AOCPOYHO U T.1.). Takum
00pa3oM, CTOpPOHa JAODKHA TMpPEANpPUHU-
MaTh BCE MEPBI U MCMOJb30BaTh BCE BO3-
MOXHBIE BapUaHTHI JIJI1 UCTIOJIHEHUSI CBO-
HX 00513aTEJILCTB 110 JOTOBODY.
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[To aTM TpUYMHAM TIpU MMPUMEHEHUU Oeso-
PYCCKOTO MpaBa He CJIeAyeT PAaCCUMThIBATh HA DKO-
HOMUYECKHME M3MEHEHUsI KaK OCHOBaHMWE JIUIST OTKa-
3a OT JIOTOBOPA, €r0 UBMEHEHUS UM OCBOOOXKIECHUS
OT OTBETCTBEHHOCTH IPU HEWCITOTHECHUM WU He-
HaJJIexaleM ucrnojiHeHuu. Ha mpakruke B benapy-
CHU CTOPOHBI CTPEMSATCSI CAMOCTOSTEIbHO YpPEeryiu-
poBaTh BCe 3KOHOMMUYECKUE PUCKH CIIEIIUATbHBIMU
MTOJIOXKEHUSIMMU:

3aKperUieHueM B JIOTOBOpE TIpaBa CTOPO-
HBI OTKa3aThCsl OT JIOTOBOpA B CiIydae Jie-
BaJIbBALMM BAJIOTHI WM U3MEHEHUs LIEHBI
Ha pbIHKE;

3aKperuieHMeM MeXaHU3Ma aBTOMaTHhye-
CKOI KOPPEKTUPOBKM LIEH TTPU U3MEHEHU U
Kypca BaJIIOT Ha OIpeIeIeHHYIO BEJTNINHY,

a TaKKe IJIaBaIolMX 1IEH B 3aBUCUMOCTU
OT COCTOSIHUS PBIHKA;

*  BKJIIOYEHUEM B JOTOBOP MHMISLIMOHHBIX
OrOBOPOK, & TAKXKE OTOBOPOK, KOTOPHIE MO~
3BOJISIIOT KOPPEKTUPOBATH LIEHY MPU U3ME-
HEHUU HAJIOTOBOW HArpy3KW;

° 3aKpervieHWEM CIHEUAIBHOrO TIopsIKa
JICVCTBUI B ClIydae BOBHUKHOBEHUS CIIOXK-
HOCTe! ¢ mMpuodpeTeHUEM U TepedyncIeHU -
€M MHOCTPAHHOM BAIIOTHI U3 OAHOIO rocy-
JIapCTBa B IPYTOE.

WUubiMU  cnoBaMu, 3allMIIEHHOCTb CTOPOH

B KOHTEKCTE€ 3KOHOMUYECKUX IIOKOB U U3MEHE-
HUN SBJSETCI 3aJayeid caMUX CTOPOH JdOroBO-
pa u TpebyeT MpPeayCMOTPUTEIbHOCTU Ha CTaauu
€ro 3aKII0YCHUA.
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KAPAHTUH KAK ®OPC-MAXXOP
B YKPAUHE"

11 mapTta 2020 roga — aHs1 00bsIBICHUS BceMrpHO opraHu3saliyeit 3npa-
BOOXpPaHEHUS MaHIEMUU B CBS3U C PACIPOCTPaHEHHEM B MUPE HOBOTO
kopoHaBupyca SARS-CoV-2 u BbI3bIBaeMOI UM aTUTTUYHO THEBMOHUU
COVID-19 — YkpanHa Hauaja aKkTUBHO IPUHUMATh «aHTUBUPYCHOE» 3a-
KOHOJIATEJIbCTBO W BBOJIUTD Pa3TMYHbIE OTPAaHUUYECHUS U 3aTTPETHI.

Ha maty moaroToBKu HacTOSIIIEN CTaThbU MPUHSITHI NeCATKU akToB KabuHe-
Ta MunuctpoB Ykpaunbl (KMY) u HeckobKO 3aKOHOB, Ha BCEW TEPPUTOPUM
Ykpaunsl 10 24 anpens 2020 roma BBeIeHO UYpe3BblYafHOE MOJIOKEHUE U yCcTa-
HOBJIEH KapaHTHH.

B KoHTeKCcTe TeMBbI JTaHHON CTaTbU Hanubosiee BaXKHBIMU «aHTUBUPYCHBIMUW»
EneHa lNepenenuHckaa  axramu sBistioTcs [Toctanosinenne KMY ot 11 mapta 2020 roga Ne 211 «O mpe-
napmuep, INTEGRITES,  moTBpallleHUU pacrpOCTpaHEHUSI Ha TEPPUTOPUM YKPaWHBbI OCTPOTO pecrupa-
Kues topHoro 3adosieBanusg COVID-19, Bei3BaHHOTO KOpoHaBrpycoM SARS-CoV-2»
(c mameHenusmu) (nanee — IMocranosienne KMY Ne 211) u 3akoH YKpauHbI
ot 17 mapta 2020 roma Ne 530-IX «O BHeceHMU M3MEHEHUI B HEKOTOPBIC 3a-
KOHOJIaTeJIbHbIe aKThl YKpauHbl, HallpaBJeHHbIe Ha TIPEAOTBPaIlleHUE BOZHUK-
HOBEHMS U pacIpocTpaHeHusl KopoHaBupycHoil 6ojsie3nu (COVID-19)» (nanee
— 3akon Ne 530-1X).

Tak, 16 mapta 2020 roga B ITocranosnenne KMY Ne 211 Gbut BHECEHBI
W3MEHEHUS, KOTOPBIMU Ha BCE TEpPUTOPUU YKpauHbl HaunHas ¢ 17 mapta 2020
roja ObL1 BBeaeH KapaHTuH. A 17 mapta 2020 roga 3akon Ne 530-1X gomosHun
coaepxatuiics B cT. 14-1 3akoHa «O TOProBo-nMpOMBIIIJIEHHBIX MajgaTax» CIU-
COK (hopc-MaxkOpHBIX OOCTOSITELCTB ellle OJHUM — ycTaHOBIeHHbIM KMY Kka-
PaHTUHOM.

Cama ct. 14-1 6b171a JOOaB/IeHa B yKa3aHHbIN 3aKOH B ceHTs10pe 2014 rona,
Mo3BoJIsIsE oOpataThes B ToproBo-nmpoMBIIIIJIEHHYIO AIaTy YKpauHbI U YITOJTHO-
MOYEHHBbIE €10 PETMOHAabHbIE TOPTOBO-TPOMBIIIUICHHBIE MAIAaThl 32 3aCBUIECTEIb-
CTBOBaHUEM (POPC-MaKOPHBIX OOCTOSITEILCTB U MOJIyUEHUEM COOTBETCTBYIOIIIE-
ro ceptucdukaTa. JlaHHas cTaThsl BBeJa JieTaJlbHOE OIpeeieHne hopc-Maxkopa
¥ HEMCUEPNBbIBAIOIINIA epedeHb (pOpC-MaxkOpPHBIX 0OCTOSITEbCTB:

«@opc-madxcopuvimu  00cmosmenvcmeamu  (00cmosamesbcmeam.  Henpeooo-

AUMOTL CUNbL) ABAAIOMCS UPe36bIUAliHble U HeOmepamumble 00Cmosmenscmad,

Komopble deaarom 006eKMUGHO HEGO3MOICHbIM UCHOAHEeHUe 0053amenbCcma,

npedycMOMPEHHbIX YCA0GUAMU 002080pa (KOHMPAKMA, COAAUIeHUs U m.n.),

00513amenbcme 6 COOMEemcmeul ¢ 3aKOH00amenbHbIMU U OpYeUMU HOPMAMUG-

HbIMU AKMAMU, a UMEHHO: Y2P03a GOUHbL, BO0PYICEHHbII KOHPAUKM UAU CePbe3-

Has y2po3a maxKoeo KOHGAUKmMa, 6KA04as, HO He 02PAHUMUBASCH 8DPANCOCOHbI-

MU amakamu, 610Kadamu, 60eHHbIM 2M0Apeo, Oelicmeus UHOCMPAHHO20 épaad,

00uass 80CHHAS MOOUAU3AYUS, BOCHHbIE OelicmEUs, 006516/1CHHAs U Heo0bs6-

AEeHHASA GOlHA, Jelicmeus 00WeCmEeHH020 6paza, 603MYUWeHUs, aKmbl mep-

! Mamepuan nyb6auxyemcs 6 opgoepaguu agmopa.
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popuzma, oueepcuu, nupamcmaea, 06ecnopsaokKu,
e6mopcenus, 0A0Kaoa, pegonioyus, MImeiuc, 60C-
cmauue, maccosvle 6ecnopsaoku, 66e0eHUe KOMeH-
0aHmMCK020 4aca, KapawmuHd, YCHaH08ACHHO20
Kaobunemom Munucmpos Yipaunwvt (6vi0enero
asmopom. — Ilpum. ped.), axcnponpuauus, npu-
HyOumenvHoe u3ssmue, 3aXeam Npeonpusmuil,
PeKeU3ULUsL, 00uecmeeHHas 0eMOHCMPAUUs, 3a-
bacmoska, asapus, nPOMuUBONPaGHble Oelicmeus
Mmpemvux AUy, noxicap, 83pole, OAumenbHvle ne-
pepblebl 8 padbome Mpancnopma, peeiameHmupo-
BAHHbLE YCAOBUAMU COOMBEMCMBYOUUX PelleHUT
U aKmamu 20cyo0apcmeeHHbX OpeaHo8 6adacmi,
3aKpbimue MOPCKUX NPoAu8os, smbapeo, 3anpem
(oepanuuenue) skcnopma/umnopma u m.o.,
a makice 6bI36AHHbBIE UCKAIOUUMENbHBIMU NO200-
HOIMU YCAOBUAMU U CIUXULHbIMU Oedcmeusmu,
a UMEHHO: dNUOeMUs, CUAbHBLI WMOPM, UUK/IOH,
ypaeas, mopHado, 6yps, HAGOOHeHUe, HA2POMO-
JcleHue cHeea, eononed, 2pad, 3amopo3Ku, 3a-
Mep3anue Mops, NpoAu8os, NOPmMog8, Nepesanos,
3emaempsicenue, MOAHUS, NOJCAp, 3ACyXd, Npo-
cedaHue U OnoA3eHb epyHma, opyeue CImuxuiiHvle
bedcmeus u m.o.».

Jlo MpUHATUS YKa3aHHOI BBILIE HOPMBI YKpa-
WHCKHE CTOPOHBI MOTJIM CChIJIAThCS JIMIIbL Ha Kyaa
0oJice JTaKOHMYHBIE MOJoXeHus cT. 617 IpaxkmaH-
CKOTO0 KojieKca YKpauHbI U CT. 218 X03511CTBEHHOTO
KoJekca YKpauHbl 00 00CTOSITeILCTBAX HEMPEOoa0-
JIAMOW CUJIBI.

C BBeIeHMEM KapaHTHMHA MHOTHME KOMITaHWU
CTOJIKHYJIUCh C ABYMSI KATErOPUsSIMU BOIIPOCOB B Ua-
cTU (hopc-Maxopa:

* KaK 3allUTUTBCS OT HEI0OpPOCOBECTHBIX
KOHTpareHTOB, HEIMPaBOMEPHO CChIIalo-
1IMXcs1 Ha (hopc-Maxop;

*  BIMSIOT JIU KapaHTUH W JOPyrue OrpaHu-
YUTEIbHBIE MEpPhl, BBEJEHHbIC B YKpauHe,
Ha BO3MOXHOCTb MCHOJHEHMUSI HUX COO-
CTBEHHBIX KOHTPAKTHBIX 00S13aTEIbCTB.

B 060oux ciydassx HeoOX0aUMO MMpoaHaINU3U-
poBaTh, KaK1e UMEHHO KOHTPaKTHBIE 00s13aTe/Ib-
CTBa JOJIKHbI OBIJIU ObITh UCIIOJITHEHBI B MapTe-a-
npene 2020 roga 1 KakMe UMEHHO OrpaHUYEHUSI,
yctaHoBlieHHble KMY, caenanu HEeBO3MOXKHBIM
WX UCIOJIHEHME.
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Cpenu BBeneHHbIX KMY KapaHTUHHBIX Mep
€CTb 3allpeThl Ha:
* TMPOBEJEHME BCEX MACCOBBIX MEPOMPUSI-
THI (KpoMe TeX, KOTOpble HEOOXOIMMBI
st obecrieueHus1 pabOThl OPraHOB TOCY-
JApCTBEHHON BJIACTU U MECTHOTO CaMOy-
MpaBJICHMUSI);
* mepeMellleHde TpyMmaMM JIMI[ B KOJIMYe-
CTBe 0oJiee IBYX YETIOBEK;

*  paboTy cyObeKTOB XO35IIICTBOBAHMS, KOTO-
pas mpeaycMaTpuBaeT MpUeM IOoCeTUTeNei
(kpome omnpeneneHHbix KMY wuckioue-
HUi1);

*  peryjsipHble U HeperyjasipHble BHYTpEeHHUE
MepPEeBO3KU MACCAXKUPOB aBTOTPAHCIIOPTOM
(C HEKOTOPBIMU UCKITIOUEHUSIMU);

* BbE31 MHOCTPAHILIEB Ha TEPPUTOPUIO
YKpauHbl.

Kpome Toro, ObUTH 3aKpBITHI BCE TTYHKTHI TPaH-
3UTa Yepe3 YKPAauHCKYIO TPaHUILy JJIsSl PETYJISIPHOTO
naccaxXnupornoTokKa.

3a HeOOJbIIMM MCKIIOYEHWEM  YKpauHa
He BBOAWJA HUKAKUX OTPaHUYEHUN Ha 3KCMOPT/
MMITOPT TOBApOB U MX MEPEBO3KY; COOTBETCTBEHHO,
B YaCTM MEXAYHAPOIHOM KYIIM-TIPOIa K TOBApOB
Mpo0JIeMbl BO3HUKAIOT TOJBKO M3-32 OTpaHUYCHUI
Ha TepPUTOPUU APYTUX rocynapctB. OqHAKO B CUITY
OTMCAHHBIX BBIIIE MEp KApaHTUH 3aTPOHYJI PO3HUY-
HYIO TOPTOBJIt0, chepy OKa3aHUsl YCIIYT, BHITOJTHEHUS
paboT, a TakKe apeHAHbIX OTHOIIeHUi. HanmpuMmep,
TYPUCTUYECKUIT OM3HEC, MHAYCTPUS Pa3BICUCHMI,
obuenut, cdepa odbpa3zoBaHUSI U MHOTHE IpyTUe
Ou3Hechl MOMaJM TOJ 3alpeTbl W OTPaHUYEHMUSI.
TPL, pblHKU ¥ OOJBIIMHCTBO Mara3uHOB MPOCTO
3aKPBLIUCH (XOTSI HEKOTOPBhIE CMOTJIM OIEPaTUBHO
nepenpo@uIMpoBaThCsl Ha OHJAWH-TIPOAAXU, KO-
TOpBIE pa3pelieHbl).

BesycnoBHO, ecu 3ampeThl M OrpaHUYEHUS T0-
BJVSUIA Ha UCTIOJTHEHME KOHTPAKTHBIX 00513aTeIbCTB
(v — B cilydae IOroBopa apeHIbl — Ha BO3MOX-
HOCTb UCITOJIb30BaHUsI apEHAOBAHHOTO TTOMEIIICHUS
1O €ro 1eJIeBOMY Ha3HAUYEHMIO), TO COOTBETCTBYIO-
IIMe CTOPOHBI MOTYT MOJY4YuTh cepTudukar TIIIT
0 dopc-Maxope. B 310t cuTyalium oHU MOTYT OBITh
OCBOOOXIECHBI OT OTBETCTBEHHOCTU 3a HEUCITOJHE-
HUME CBOMX KOHTPAKTHBIX 00513aTEILCTB, a 110 IOTOBO-
paM apeH/Ibl apeHAaTOPbl MOTYT TPEOOBATh YMEHBbIIIE-
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HUSI pa3Mepa apeHIHOU IIaThl WIM OCBOOOXICHUS
OT €€ YIJIaThl B CBSI3U C YACTUYHOM WJIM TTOJTHON He-
BO3MOXHOCTBIO MCMOJb30BaTh apeHIOBAHHOE WUMY-
IIECTBO O MPUYMHAM, OT HUX HE 3aBUCSIIMM (Ha
OCHOBaHMM TTOJIOKEHUI CT. 762 IpaxkmaHCKOTro Ko-
Jlekca YKpauHbI, YTO OTAEJBbHO MOATBEPXKICHO OfI-
HUM U3 «QHTUBUPYCHBIX» 3aKOHOB, KOTOPBIM JOTIOJI-
HEHBI 3aKJTIOYNUTEIbHBIE U TIEPEXOIHbIEC MOJOXKECHUS
K IpaxkmaHCKOMY KOAEKCY YKpauHBbI).

OnHako CIOXMBIIEHCS CHUTYyallMEl peIIvin
BOCTIOJIb30BaThCS U HEAOOPOCOBECTHBIE KOMITAHUH,
3asBUBIINE O (hopc-Maxope, Jaxke ecld KapaHTUH
HUKaK He TMOBIWSII Ha BO3MOXHOCTb MCITOJTHE-
HUS UMM KOHTPAKTHBIX 00s13aTeJILCTB (OCOOEHHO
9TO KacaeTcs 00s513aTeJbCTB I10 OIjiaTe YCIYT, TO-
BapoB WU OOCIYXMBaHWUIO KpeauToB). MMeHHO
IUJISI TIOCJIeIHE KaTeropuy B PeramMeHTe 3acBUE-
teabcTBoBaHUS TIIIT YkpanHbl M pervoHaIbHBIX
TIIIT dopc-MaxXopHBIX OOCTOSTENLCTB (0OCTOSI-
TEJIbCTB HETIPEOJOJUMOI CUJIbI) MPSIMO OTMEYEHO,
4TO (hOpC-MakOPHBIMU OOCTOSITEILCTBAMU HE CUU-
TalOTCsl (PUHAHCOBBIA W IKOHOMUYECKUN KPU3UC,
JIedoJIT, pocT O(MULMAILHOIO M KOMMEpPUYECKOro
KYypCOB MHOCTPAHHOU BajlOThl K HallMOHAJbHOM
BaJlloTe, HECoOJIo/IeHUE/HAapyIlICHUEe CBOUX O0sI-
3aHHOCTEN KOHTPAreHTOM MOJKHMKA, OTCYTCTBUE
Ha pbIHKE HY>KHBIX JUTS UCTIOJIHEHUSI 00sI3aTeJIbCTBA
TOBapOB, OTCYTCTBUE Y TOKHUKA HEOOXOIMMBIX JIe-
HEXHBIX CPEeNCTB U T.IT. 1 KOHEUHO, TaKUM KOMIIa-
HugM TTITT oTka3biBalOT B Bblgaue cepTU(HUKATOB.

Pesko BbIpoCHINi TOTOK 3alPOCOB O 3aCBUJIE-
TEJbCTBOBAHUU (POPC-MaKOPHBIX OOCTOSITETBCTB
MPUBEJ Ha MPAKTUKE K HECOOTIOEHUIO YCTAaHOBJIEH-
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HOTO 3aKOHOM 7-IHEBHOTO CPOKa BbIIaYu CEPTUPU-
KaToB, HO BMECTE C CAMUM KapaHTUHHBIM PEKMMOM
HakoHell-To criogur TIIIT YkpauHbI ympocTUTH
HEKOTOpbIe BechbMa OIOPOKPATUUYECKUE TMPOLIETYpPhI
U TpeOOBaHUS U 1aKe BBECTU BO3MOXKHOCTD MOJaun
JIOKYMEHTOB OHJIaitH. CyObeKTaM MaJIoro Mpearpu-
HUMAaTEIbCTBA CEPTU(PUKATHI BBIIAIOTCS OECIUIaTHO,
Kak TOro M TpeOyeT 3aKOH. i BCeX MHBIX KaTero-
puii, Kak u paHee, Tpebyercs orutata ycayr TIIII.
Ilpu ostom TIIII mnpemraraer AONOJIHUTEIbHBIE
TUTaTHBIE YCIYTM TI0 YCKOPEHHOMY PacCMOTPEHMIO
3asiBJICHUI U T10 BblIauye cepTudUuKaTa Ha HECKOJIb-
Knx sg3beikax. PopMma ceptudmkaTta o popc-Maxkop-
HBIX 00CTOSITENIbCTBAX (0OCTOSITENLCTBAX HEITPEOI0-
JIMMOM CUJIbI) Ha YKPAWHCKOM $I3bIKE YCTaHOBJIEHA
B mipmiioxkeHusx Ne 5—9 k Permamenty. Ceptudu-
KaT BblAaeTcs Ha OjaHKe coorBercTByroieir TIIIT
u BHocuTcs B PeecTp cepTUdUKATOB (3aKPBITHIN
JUIST TyOJIMYHOTO J0CTyIa). B oTHOIIeHUM 3asBie-
HUMH, cBI3aHHBIX ¢ KapaHTuHOM, TTIIT B cepTudu-
KaTax, KaK IMpaBUJI0, CBUIETEIbCTBYIOT CYIIECTBO-
BaHME (hOpPC-MaKOPHBIX OOCTOSITEJIbCTB B CBSI3U
C KapaHTMHOM, ycTaHOBJIeHHbIM KMY, KoTopnie
MOBJIEKJIM 32 COO0 HEBO3MOXHOCTb MCITOTHEHUS
KOHTPAKTHBIX 00513aTEIbCTB (a 711 TOTOBOPOB apeH-
JIbl — HEBO3MOXXHOCTb MCITOJIb30BaHUS apeHI0BaH-
HOTO TOMEIIEHUS IO €ro 1eJeBOMY Ha3HAUYEeHMUIO).
YuurtsiBasi, YTO KapaHTUHHBIE 3aMPETHI U OTpaHUYe-
HUS BecbMa JMHAMUYHO MEHSIOTCSI, IpUUYEM B 00e
CTOPOHBI, B cepTUdUKaATaX yKa3bIlBaeTcCs JUMOO AaTa
OKOHYaHUS (OpC-MakOPHBIX OOCTOSITENLCTB, TUOO
TO, YTO TaKMe OOCTOSITEIbCTBA JUISITCS Ha 1aTy Bblaa-
YU cepTuduUKara.


https://zakon.rada.gov.ua/laws/show/540-IX
https://ucci.org.ua/uploads/files/5c2736ed60d8e796031895.pdf
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NAHAOEMUA COVID-19
N ®OPC-MAXKOPHbLIE OBCTOATEJIbCTBA:
NEPBOE PELLEHUE ®PAHLLY3CKUX CY1OB

mapta 2020 roga AneuisiuMoHHBIN cyn . Konbmapa, omHOro
13 perMOHAJIbHBIX LIeHTpoB PpaHLNM, BEIHEC 3HAMEHATEIBLHOE
cyneonoe pemenune — Cour d’appel de Colmar, 6 ch., 12 mars

2020, n°20/01098. HamoMHuUM, 4TO B 3TOT Xe JAEHb MPE3UIECHT
®paHin DMMaHy3J1b MakpoH 00bSIBUJ PSII Mep 110 60ph0e ¢ pacmpocTpaHEeHU -
eM KopoHaBupycHolt nHgpexkunn COVID-19 Ha TeppuTOopun CTpaHbl, BKIOYAs
3aKpBITHE BCEX (DpaHILy3CKUX YUEOHBIX 3aBEICHU I, OT AETCKUX Cal0B 10 YHUBEP-
cUTeTOB, HaurHas ¢ 16 mapta 2020 roma u 10 HaibHelIero ypenomiaeHus. (Jlnem
panbiue, 11 mapta 2020 roga, BcemupHast opraHusauus 30paBOOXpaHEeHUST OXa-
paKTepu30Bajia CUTYaIlMI0 C KOPOHABMPYCHOW WH(EKIMel Kak IMaHAeMUIO.)

[anuna XXykoea 16 mapTta 2020 roma O6bUT 00BSIBIICH 15-THEBHBII KapaHTUH, TTO3Ke TMPOIICHHBII
napmuep, ZUKOVA 1o 11 mas 2020 rona'. MHbIMU cioBaMM, pellieHre (ppaHIly3CKOTo cyaa ObLIO BbI-
Legal, Mapuxc HEeCEeHO BO BpeMsI OBICTPOTO pacpocTpaHeHUsI BUpyca Ha TeppuTopun OpaHiiumn

U BBUJLY, TTO CYTH, HEOTBPAaTUMOTI'O KapaHTUHA.
DaxkTel gena ObUH crienyromuMu. 5 aBrycta 2019 roma npedekT aemapra-
MeHTa Humxnero PeitHa moamucan mpukas o nepenade rpaxnaHnuHa CeHerana,
HeJIeraJIbHO HaxoAuBIIErocss Ha Tepputopur PpaHIMU, UCITAHCKUM BJIACTSIM, NPUHSIB BO BHUMaHUE,
YTO 3asiBJICHUE O MPEAOCTaBIEHUN cTaTyca O0exeHIla ObLI0 ToJaHo UMeHHO B McraHuu, a Takke rmocaaui
OeKeH11a Mo ToMalliHuii apecT. OHaKo MocaeIHUI MpeanrcaHus npedekTa He co0JI0IaN U YITOPHO OTKa-
3bIBaJICS TIOAHSITHCS Ha OOPT caMoJieTa, JeTsuiero B Mcnanuto. B pesynsrare 12 deBpansg 2020 roga rpax-
naHuH CeHerasia ObLT TTOMEIEH (hpaHIly3CKMMU BJACTSIMU IO/l BDEMEHHBIN apecT B LIEHTP COJACPXKaHUS
MOJ cTpaxel (aIMUHUCTPATUBHOE 3ajepXKaHKue?) cpoKoM Ha 28 nHeit. 10 MapTa npedekTypa 3ampocuia
npomyieHue 3aaepxkanus Ha 30 gHei. B 3acepanuu 11 MapTa cynbs 1o BOIpocaM CBOOObI 1 3aKJIIOYEHUS
cynat. CtpacOypra yaoBIeTBOPWJI 3TOT 3arpoc. B TOT ke neHb 3a1ep>kaHHBIN MO Ha anesuisiuuio. 12 map-
Ta AnieJutIuMoHHbIM cya . KonbMmapa, Ha 3acejaHie KOTOPOTo 3aiep>KaHHbIN He CMOT SIBUThCSI, HO Ha KOTO-
POM MHTEPECHI 3aIePXKAaHHOTO MPEACTABIISUT €r0 alBOKAT, MTOATBEPAUI PEIICHUE Cy/la MepBOil MHCTAHIIUU.
Tak rme xe 3aech COVID-19 u ¢dopc-mMaxxopHble 00CTOSITENLCTBA, CIpocUTe Bbl. Bce mpocTo:
OHU B TIPUYUHE, IO KOTOPOIl 3aep>KaHHBIN HE CMOT y4acTBOBaTb B 3acefaHUM ATNE/UISIIMOHHOTO Cy/a.
A uMeHHO: yTpoM 11 MapTa LEeHTp coaepKaHus T CTPaKei M3BECTHUII CyJl O TOM, UTO Y OJHOTO U3 3a/iep-
SKaHHBIX CTaJIW MPOSIBISIThCS cuMIITOMBI BUpyca COVID-19, enie He moaTBep:kKaAeHHBIE TeCTOM. Bo3aMoXHO,
MHQUIIMPOBAHHBIN 3aep>KaHHBII paHee ObUT B KOHTAKTe ¢ COTPYAHUKaMU MabTUIiCKOTO OpjieHa’, KOTO-
pble HA MOMEHT YBEIOMJICHHUS Cyla YXKe ObLIM MOMEIeHbl Ha KapaHTUH. DTH K& COTPYAHUKU TTOMOTaan
U 3aKJII0YeHHOMY TpaxaaHuHy CeHerasia ¢ MoAroTOBKOM amne/IIIIMOHHON Xalo0bl, 1, CJIeI0BaTeIbHO, CY-
IIECTBOBAJl PUCK TOTO, YTO M OH, BO3MOXKHO, 3apa3ujicsl KOpOHaBUPYCHOM nHbekimeir. K ToMy ke 1eHTp
conepkaHUs MO CTpaxkel yKasaj, YTO OH He B COCTOSTHUU OOECIIeYrTDb yJacTre 3a1epKaHHOTO B 3acelaHu

! Unghopmayus na 0amy 8blnycka s3mo20 Homepa HCypHAd.

2 @p.: la retention administrative.

$ Opeanuszayus unu 2ocyoapcmeonodobnoe obpasosanue ¢ yenmpom 6 Pume, sedywee eymanumapnyio desmensHocns
6 PA3HBIX CMPAHAX, 8 HACMOosWee 8peMsi — 6 obaacmu 60pvOLL ¢ nandemuell Koponasupyca. Pabomaem ¢ mom uucne ¢ P®
(URL: https://www.orderofmalta.int/contact/?idstate=79443&state=RUSSIAN FEDERATION), benopyccuu, Kasaxcmare,
Ipysuu, na Ykpaune, 6 cmpanax barmuu u op. — [pum. peo.
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ATICJUISIIMOHHOTO Cylda TOCPEACTBOM BMIEOCBSI3U
[0 MPUYMHE OTCYTCTBUSI Y LIEHTPAa HEOOXOIMMOTO
JUISL 3TOTO 00OPYAOBAHUS.

B pesynbraTte B cBoeM pellieHMU ANesimoH-
HBII CyJ yKaszan caenyroliee:

«..UCKNIOYUMEeNbHble — 00CMOAMenscmed,  Ko-
mopule OblAU  NPUMUHOL Hesa8KU  [3adepicanHoeo]
Ha ceeo0HAWHee CAyUlaGHUe, NpUodpemarm Xxapak-
mep Popc-mMaicopHbiX 0OCMOAMENbCE, ABATHOULUXCSL
GHEUWHUMU, HeNnpeoCKa3yemMbiMu U HenpeoooaUMbIMU,
V4UmMbIBAsl CPOK, YCMAHOBACHHDLI 0451 BbIHECEHUS Pe-
weHus, u mom ¢hakm, 4mo 6 makoil cCpox He npeo-
CMABASEeMCsL BO3MOJICHBIM YCIAHOBUMb OMCYMCMBUE
pucKa 3apadicenus u obecneyums conpogodicoenue [3a-
depaicantozo] Ha cayuianue»®.

XoTs 00CTOSATEBCTBA Ie]Ia HE UMEIOT HUKAKO-
IO OTHOWIICHMS K apOUTpaxy WU KOMMEpPYECKUM
criopaM, pelieHHue cylda MHTEPEeCHO TeM, 4YTO CO-
JIEPKUT OIIEHKY TOTO, KaK KpUTeprUH (POpC-MaxKo-
pa BIUSIOT Ha TIpaBa U CBOOOIBI (PU3MUYCCKUX JINIIL,
TO ecTh Bcex Hac. [lomuepkHeM: cyn He IMOCTaHO-
BWJI, 4TO MMaHAEeMUs KOpOHaBUpyca cama mo cebe
SIBJSIETCST (POpPC-MaxKOpHBIM 00CTOSITETbCTBOM. OJi-
HaKO pucK 3apaXKeHusl BUPYCOM, 110 MHEHUIO Cy/a,
TaKOBBIM cuuTajcs. B cBoeM aHanmuse cya ykasal,
YTO IJid TIPU3HAHUS CUTyalluu (Qopc-MaxkKopHOM
OHa J0JKHA UMETh CJICAYIOLINE 00s13aTe/IbHbIC Xa-
PAKTEPUCTUKU: OBbITh «BHELIHEN», «HEIpeacKasy-
eMoii» M <«HEeINpeoJoJuMoil». B oTHOIIEeHUU TI0-
CJIEIHETO KPUTEPUs — HEMPEOIOJIMMOCTH COOBITUS
— ¢yl OTMETUJI TOT (haKT, YTO YIaCTUE 3aJep>KaHHO-
rO B CJIyIIIAHUM HE MOTJIO OBITH 00eCTIeYeHO HU T10-
CPEACTBOM BUIEOCBSI3U, HU ITyTEM COIIPOBOXKICHUS
3a/IepXKaHHOTO Ha ciaylaHue. To ecTh He CYIIeCTBO-
BaJI0O HUKAKOW BO3MOXKHOCTH IIPEIOTBPATUTh II0-
CJICACTBUS HACTYIUICHUSI COOBITHSI, @ UMECHHO HEsIB-
KY 3a7icp>KaHHOTO Ha CJIyllIaHue.

MMeHHO Takue TpU XapaKTepUCTUKU: BHEII-
HUM, HEMpPEICKa3yeMblii WU HEIPEOJOTUMBIN Xa-
pakTep oclapruBaeMOIo COOBITUS — W IpeaycMma-
TpuBaet cT. 1218 dpaHiy3ckoro IpaxkgaHCcKOro
KOJIeKCa B OTHOIIIEHU U JOTOBOPHBIX 00S13aTEILCTB:

«B doeosopnbix omHowenusx ¢opc-mazicop
nposieasemcs 8 HacmynieHuu He KOHMpPOAUPYemo2o
00AUCHUKOM cOObIMUSL, KOMOpOoe He M02A0 PA3YMHO
O0b1mb npedeudeHo npu 3aKa4eHuU 002080pa U No-
cnedcmeust Komopozo He mo2ym O0bimb npedomepa-
WeHbl pa3yMHbLIMU Mepamu, U Npensmcmeyem uc-
NONHEHUID 00AICHUKOM C80e20 0053amenbcmad.

Ecau npensmemeue nocum epemenublil xapak-
mep, Mo UCNnOAHeHUe 00513amenbcmea npuocma-
HaeaAusaemcs, ecau MoabKO B03HUKWIAS 3A0epicKa
He onpaedvieaem pacmopicerue doeosopa. Ecau
npensamcmeue 1845emcs NOCMOSIHHbIM, 002080p pac-
mopeaemcsi U CIMOPOHbL 0C8000HCOAIOMC OM CEOUX
0053amenbcme Ha yCA08USX, NPedyCMOMPEHHBIX C.
1351 u 1351-1»°.

Kaxk u B npyrux crpaHax, Bo @paHIUMU 0X1-
JaeTcsi, 4YTO MHOTHE KOHTpareHThl OYAYT CCHI-
Jatbcst (MM yXKe CCBUIAIOTCSI) Ha IaHIeMUIO
COVID-19 kak Ha OOCTOSITEIbCTBO HEMpPeomao-
JIMMOM cuibl. PemieHne ATIE/UIIIMOHHOTO cCyna
r. Konbmapa HamoMHuI0 00 0COOOM 3HAYeHUU
KpUTEpUsT HEIPEOJOJIMMOCTH U HEM30eKHOCTHU
COOBITHS, BEAYIIET0 K HEBO3MOXHOCTHU MCITOJIHE-
HUSI paHee B3STHIX 00s13aTeIbCcTB. Eciin TOBOPUTH
00 3KOHOMMYECKHX CIIOpax, MOXKHO IIPEIIlojio-
KUTb, yTo nangemMuss COVID-19 oyneT oueHeHa
Kak (opc-MaxkopHOe 00CTOSATEIBCTBO, UCKITFOUYA-
[olllee OTBETCTBEHHOCTh JOJIKHMKA, TOJIBKO B TEX
CUTyalMsX, TIe WCIIOJHEHWE 00s3aTeJIbCTB HU-
KOUM 00pa3oM He MpPeIACcTaBIISZIOCh BO3MOXXHBIM
(B oTyIMUMe OT CUTYallMii, Ili¢ UCIIOJTHEHUE OBLIO
3aTPYIHEHO).

B opueunane: «...ces circonstances exceptionnelles, entrainant l'absence de M. Victor Z a l'audience de ce jour revétent le
caractere de la force majeure, étant extérieures, imprevisibles et irrésistibles, vu le délai imposé pour statuer et le fait que,
dans ce délai, il ne sera pas possible de s'assurer de l'absence de risque de contagion et de disposer d'une escorte autorisée

a conduire M. Z a l'audienceny.

> B opueunane: «Ily a force majeure en matiere contractuelle lorsqu'un événement échappant au contréle du débiteur, qui ne
pouvait étre raisonnablement prévu lors de la conclusion du contrat et dont les effets ne peuvent étre évités par des mesures
appropriées, empéche l'exécution de son obligation par le débiteur.

Si l'empéchement est temporaire, l'exécution de l'obligation est suspendue a moins que le retard qui en résulterait ne justifie
la résolution du contrat. Si l'empéchement est définitif, le contrat est résolu de plein droit et les parties sont libérées de leurs
obligations dans les conditions prévues aux articles 1351 et 1351-1».
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«PACTOPIHYTb, HEJ1b3A AAANTUPOBATb»

VS «PACTOPIHYTb HEJ1b34, AODANTUPOBATb?»,
NJIN KAK BOCITOJIb3OBATbCA CKPbITbIM
MOTEHUMATOM BEHCKOW KOHBEHLIMN 1980
rO4A B NeEpPNO4 NAHOEMUN

Hanuun Wameno
mazucmpaHm
¢dakynemema
MeWOyHapoOHO20
npaea MI'MMO

angemuss COVID-19 obHaxuna mpoOaeMbl riaodaau3aliu: MUPOBOE
COOOIIIECTBO HE CMOIJIO BOCIIPEISITCTBOBATh PACIpOCTPaHEHUIO 3a00-
JieBaHus. MHoOrue roabl Mbl HaOMIOAAIM, KaK 00beM MpeanpuHUMA-
TETbCKOIN aKTUBHOCTU CTPEMUTEIBLHO YBEIUYMBAJICS, YTO B KOHEUYHOM
cYeTe MPUBEJIO K UCKITIOUUTETHHOM CBI3aHHOCT SKOHOMUK MHOTHUX CTpaH.

Kpuzuckl cayyanuch v paHbliie, OMHAKO TeKYIlasi CUTyalus MPUHIUITAATb-
HO UHas: 11 3 (HEeKTUBHO O0pHOBI ¢ BUPYCOM IrOCyIapCcTBa BBIHYXKIEHBI ITproe-
raTth K KpailHUM MepaM — 3aKpbIBaTh TPAaHUIIbI, OOBSIBISITH KADAHTUH 1 BBOAUTH
Ype3BbIYaliHOE TOJIOKEHME, Mapaanu3ysl 9KOHOMUKY. [Toayyutcs nu y 6uszHeca
MepeknUTh HOBOE «3KOHOMUYECKOE 3eMJIETPSICEHUE» ?

B HacTosIeii cTathbe aBTOp aHAIU3UPYeT MHCTpyMeHTapuii BeHcKol KoH-
BeHuMHU 1980 roga o moroBopax MeXIyHApOIHOU KYIUIM-IPOJaK1u TOBApOB, KO-
TOPBIM MOXKET BOCITOJIb30BAaThCSl CTOPOHA BHEITHEAKOHOMUYECKOTO KOHTpPAKTa
B CUTyauuu 3ampydnernuii (aHTI. hardship).

AKTyanbHoe cocTosiHMne
KaTeropmumn 3aTpyaHeHum

OOBEeKTHMBHAs HEOCTATOUHOCTh PETYJMPOBAHMS CPEHE- M JOJTOCPOYHBIX OTHO-
IIEHWI MeXaHU3MOM (hopc-Maxopa MOCTYXKWIa OCHOBAaHWEM JJIsI TOSIBIICHUST Ka-
TEropyy 3aTPyJIHEHUH, KITIOUYEBBIM CJCACTBUEM TPUMEHEHUSI KOTOPOM SIBIISETCS
BO3MOXXHOCTb MIPUBECTU UCXOAHBIE JOTOBOPHBIC YCIOBHS B COOTBETCTBUE C HOBBIMU
(hakTHUUECKUMU OOCTOSITETBLCTBAMM JIJIsI COXpaHEHMST OaaHca MHTEPECOB CTOPOH.

BripaboTaHHasi pUMCKUM TMPETOPOM KJiay3yja O HEM3MEHHOCTHU OOCTOSI-
TeNbCTB (N1aT. clausula rebus sic stantibus) 3BOJIOLIMOHUPOBAJA B KATETOPUIO 3a-
TpyaHeHuit. Hampumep, cT. 451 Ipaxknanckoro konekca PO «M3MeHeHue 1 pac-
TOpXKEHUE JIOTOBOpA B CBSI3U C CYIIECTBEHHBIM M3MEHEHUEM OOCTOSITEIbCTB»
MpeaycMaTpUBaET, YTO HEMOAKOHTPOJbHOE CTOPOHE U OOBEKTUBHO HEIpEeaBU-
JIEHHOE U3MEHEHME 00CTOSITEILCTB MOXET ObITh OCHOBAHMEM JIJISI PACTOPKEHMST
WJIN MIepecMOoTpa TO0roBopa B LIEJIOM WIHU B YaCTH.

CoBpeMeHHast MOJIeIb 3aTPYAHEHUI Mpearnoaaraet, 4YTo Mocje 3aKJII0YeHUS
JIOroBOpPa 0OCTOSITEIbCTBA MEHSIIOTCSI HACTOJIBKO CYIIIECTBEHHO, UTO TaJIbHEMIIIee
HCTIOJIHEHUE 00s13aTeIbCTBA HA MPEXKHUX YCIOBUSIX JI OMHOM U3 CTOPOH CTaHO-
BUTCSl HEPa3yMHBIM'.

I'Schlechtriem P., Schwenzer 1. Commentary on the UN Convention of the International Sales
of Goods (CISG). — Oxford: Oxford University Press, 2016. P. 90.
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OgHako BaXXHO pasiuyaTh  3aTPYAHEHUS
u dopc-Maxop: Tpu Ghopc-Maxope CTOpoHa OCBO-
00XIaeTcsl OT OTBETCTBEHHOCTHU 3a HapyIlIeHUE 0051~
3aTeJIbCTBA, B TO BpeMsl KaK B CUTyallMM 3aTpyaHe-
HUIl TocTpaaaBilias OT U3MEHEHUsT OOCTOSITELCTB
CTOpOHA MpUOOpeTaeT MpaBo TpeOOBATh aganTaluu
WIK pacTopxXeHus mgoroBopa. IlpencraBisiercs,
YTO Ha MpaKTUKe 3aTpyaHEHUS CIydaloTcs yvallle,
yeM (hopc-MaxKop: UCIIOTHEHNUE TOTOBOPHOIO 00sI-
3aTeIbCTBA OOBEKTUBHO OCYIIIECTBUMO, OJHAKO
JUJISL 3TOTO JOJDKHUKY TPUAETCS MPEeoIoeTh HECO-
MOCTaBUMBIE C UCTIOJTHEHUEM Tperpaibl.

NMNoaxopabl K onpeaeneHuto
cdhepbl NpMeHeHuUs

cT. 79 BeHcKoM KOHBEHLUUN
1980 ropa

Cratbst 79 — onHa u3 Haubojee KOMILIEKC-
HBIX U MPOTHUBOPEYMBBIX B BeHCKOII KOHBEHLIUU
1980 roma, a Bormpoc pacopocTpaHeHUs cdeprl ee
IIPUMEHEHMS Ha OTIEJIbHBIC CIyYyau 3aTpyOHEHUN
— OJIMH M3 CaMbIX CJIOXHBIX 1 IIIMPOKO 00CyXKmae-
MBIX B IUTEpaType.

ITo obmemy mpaBujly CTOPOHA HECET OTBET-
CTBEHHOCTb 3a BCE, YTO BXOIWUT B cepy ee KOH-
Tposisi. Ctatba 79 KoHBeHUMU, B CBOIO OYepelb,
yCTaHaBJIMBAET IIPABOBOM PEXUM OCBOOOXIECHMUS
OT OTBETCTBEHHOCTH 3a HEUCITOJIHEHUE 00s13aTelb-
CTBa BCJICICTBUE HACTYILICHUS Npensamcmeust.

INpu3Haky NpensaTCTBUS TaK VI WHA4ye I10-
HATHBIL. [lepBBIil TTYHKT CT. 79 3BYYUT CICAYIOIIAM
obpazoMm:

«Cmopona He Hecem 0meemcmeeHHOCMU 3a He-
ucnoaxerue 1100020 U3 ceoux obs3amensbcma, ecau 00-
Kasicem, 4mo OHO Obl10 8bI36AHO NPENAMCMEUEM BHE
ee KOHMPOAS U MO Om Hee Heab3s OblA0 pPa3yMHO
0JICUO0amb NPUHAMUSL 21020 NPEeNnIMCMBUs 8 pacuem
npu 3aKAH04eHUU 002080paA AUOO U30EHCAHUS UAU NPeo-
donenUs 5mMo2o nPensmCcmeus Uil e2o nocaedcmeuin».

J1s1 ocBOOOKIEHUSI OT OTBETCTBEHHOCTU CTO-
pOHa JI0JIKHA HE TOJIBKO 0Ka3aTh (hakT CyIIeCTBO-
BaHUS MPEMSITCTBUS, HO U U3BECTUTH 00 3TOM JIpYy-
T'YIO CTOPOHY.

TpynHOCTM BO3HUKAIOT, KaK MPaBUJIO, C BbI-
SIBJICHUEM OOIIUX YCJIOBUI MPUMEHEHMS KaTero-
puM 3aTPyAHEHUU B KOHTeKCTe C¢T. 79 KoHBeHIIUM.
IIpu OykBaJbHOM TOJKOBAHWM TEPBOrO TMyHKTA
BBISICHSIETCS, YTO OPMYTMPOBKA «CTOPOHA HE HE-
CeT OTBETCTBEHHOCTU 3a HEUCIOJHEHHE J1000-
ro M3 CBOMX 00513aTEeJbCTB» OrpaHUYMBAET cde-
py TIpUMEHEHMUSI CTAaThbW JUIIb HEMCIIOJHEHUEM,
YTO TIPSIMO MPOTUBOPEUYUT UIACHHOUN COCTaBISIIO-
e 3aTPYTHEHU.

Ha »TOT cueT KOHCYJIBTaTUBHBIM COBETOM
Konpenunu B Muennu Ne 7 BeIpaboTaH Cliemylo-
M TTOAXO/: TPU3HAHO, YTO IOpUAUYECKAST TEXHU -
Ka CTaTbW TMPSMO HE MPUPABHUBAET MPETNATCTBUC
K COOBITHIO, MCKIIIOYAIOIIeMy BO3MOXHOCTb MC-
MOJIHEHUS JOTOBOpaZ.

[MpeomoneTs yKazaHHOE BbIIlIE TPOTUBOPEUME
MOXHO W MyTeM O0pallleHUus K travaux préparatoires
(ucropuu oAroToBKU. — Ilpum. ped.) cratbu. Tak,
B 1977 rony Ha o0CyXaeHNe ObLIO BBIABUHYTO IO-
JIOXKEHUE, TTO3BOJISIBIIICE CTOPOHE MTOTPEOOBATh U3-
MEHEHHUsI JAOTOBOpa B UPE3BbIYANHON CHUTyalluU.
[MpennoxeHue cpa3y OTKJIOHWIM: BHIOOp cheiaiu
B TOJIb3Y MPETATCTBUS HE CJIydyailHO, a B MOMBITKE
CO3/1aTh YHUBEPCAJIBbHYIO MOJEIb OCBOOOXICHMUS
OT OTBETCTBEHHOCTU M OJHOBPEMEHHO M30eXKaTh
3aMCTBOBAHMSI KaTeropuid, MCIOJb3yeMbIX Ha-
LIMOHAJIBHBIMM 3aKOHOAaTeJbcTBaMu. KoHcynbTa-
TUBHBIM coBeTOM KOHBEHIIMM 0CO0O MOTYEPKU-
BAeTCsI, YTO OOCYXIEHUS YKA3aHHOTO IMOJOXKEHUS
He ObLIY MCUYEPITHIBAIOIIIUMU.

W3 sToro ciemyeT BaKHBIM BBIBOM: 3aTpyaHE-
HUSA U3 cdepbl MPUMEHEHUsI CTaTbU MCKJIIOUEHBI
He ObUIM. DTO TOATBEPXKIAeTCs CyAeOHOUM TMpak-
tukoit. Tak, BepxoBHbIit cyn benbrum B penieHun
no aeny Scafom v. Lorraine BbIcKa3aJjcs 3a pacrpo-
cTpaHeHue cepbl MPUMEHEHUs CTaThU Ha clydau
3aTpyIHEHUI, yKa3aB TeM He MEeHee Ha OTCYTCTBUE
HaJUIeXKalllero CpeiCcTBa MPaBOBOM 3alIUThI’. AHa-

2CISG Advisory Council Opinion No. 7. Exemption of Liability for Damages under Article 79 of the CISG. — China,

2007. 3. 1.

I Scafom International BV v. Lorraine Tubes S.A.S., Belgium Court of Cassation (19 June 2009), available at http.//cisgw3.

law.pace.edu/cases/090619b 1.html.
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JIOTMYHYIO To3uluio 3aHsan KaccalmoHHBI cyf
®pannuum B nesne Dupiré Invicta industrie v. Gabo®.

Takum 00pa3oMm, He ocmapuBaeTcs, YTO 3a-
TPYAHEHUS B KOHTeKcTe cT. 79 KoHBeHIIMU He Npu-
BOJST K HEBO3MOXKHOCTHU UCITOJTHEHUS — CJIEACTBU -
eM SBISIETCS 4pe3MepHash OOpeMEHUTEIbHOCTD,
KOT/Ja UCTIOJIHUTh JOTOBOP BO3MOXKHO, HO KpaiiHe
3aTPYAHUTEBHO.

NMoaxopabl K onpepeneHuto
NOCTYMNHbIX CPeACTB
NpaBoOBOM 3aLLUThI

[IpeObIBatolIeil B CUTYallMu 3aTPYAHEHUI CTOPOHE
MOTYT MOTPEOOBAThCS CPENCTBA MPABOBOM 3alllM-
ThI, TO3BOJISIONIME CHU3UTH 00513aTEILCTBEHHYIO
Harpy3ky. [IgaTeiii myHKT cT. 79 KoHBeHIIMM Kpo-
Me 3arpeTa 3asBJATh O BO3MEILIEHUN YOBITKOB Ka-
KUX-TM00 KOHKPETHBIX CPEICTB MPABOBOM 3aIIUTHI
He MpeaycMaTpUBacT.

Ha nam B3rasia, GopMyaupoBKY «JT1100bIe MHBIE
npasa [...] Ha ocHoBaHUM HacToselt KoHBeHLIn»
HEOOXOIMMO TOJIKOBATh OTPAHUYUTEIBHO: JIJIST TIPO-
JlaBlla CPeICTBA MTPABOBOI 3allUTHl U3JI0KEHBI B CT.
62—65, a q1g nokynarenas — B cT. 46—52 KoHBeH-
uvu. [lokynaTtenb BmpaBe, Hampumep, TpeOOBaTh
WCTIOJIHEHUS WJIM PACTOP>KEHUST IOTOBOPA.

BMmecrte ¢ 3TMM momnyckaeM BO3MOXKHOCTbH 3a-
SIBJISATH TpeOOBaHMWE O BCTYIJICHMM B TIE€PETOBOPLI
U ajanrtaiuu 1orosopa. [danee cieayeT 1oKa3biBaTh
Hannuue B KoHBeHIIMM BHYTpeHHEro mpobesia ¢ ero
nocaeayomuM ycrpaHeHueM. CornacHo cT. 7 KoH-
BEHIIMM BHYTPEHHMUI TTpoOe nMeeTcs Torna, Korna
BOIIPOC, OTHOCSIIUIACS K TIPEAMETY PETyIMpPOBaHUS
KonBeHuuu, npssMo B Heil He paspelneH. OcoOblit
MEXaHM3M BOCIIOJTHEHUSI MPOOeSoB Ipeanojaraet
obOpailieHre K OOIIMM MPUHLIMIIAM, JeXKallluM B OC-
HoBe KoHBeHIIMM, a MPU UX OTCYTCTBUU — K TIpa-

e [JOTEHLAT1 BEHCKOW KOHBEHLM B CUTYALLMN ®OPC-MAXKOPA | AHAZTUTUKA

BY, IPUMEHUMOMY B CHUJIy HOPM MEXXIYHapOIHOTO
YacTHOTO TpaBa.

BcTtynsaeHue
B NeperoBopHbIN nNpouecc

YcraHoBneHue 00513aHHOCTU BCTYILJICHUS
B TIOBTOPHBIE TE€PETOBOPHI IO MEPECMOTPY MPexK-
HUX WY COITAaCOBAaHUIO HOBBIX YCJIOBMUI JOroBOpa
Ha JieJie IPeCTaBIsIeTCs] 00OCHOBAHHBIM BBIOOPOM.
Takoii BBIBOJ ClEAyeT M3 MPAKTMKU MPUMEHEHMUS
CTaHIapTHBIX oroBopok hardship, Takux kak ICC
Hardship Clause 2003°.

BaxxHO MOMHUTB, YTO 00SI3aHHOCThH BCTYIUTH
B MEPETOBOPHBIN TpOILIECC HEe ToIpa3syMeBaeT 00si-
3aHHOCTU JOCTUTHYTH coriaiieHus. HeoOxomuMmbl
JINIIb JOOPOCOBECTHBIE TIOIMBITKM OOEUX CTOPOH
HalTH B3aMMOBBITOJTHOE pellleHue®.

ApanTtauus gorosopa

[Mpn ompeneneHHBIX OOCTOSATEIBLCTBAX M3MEHEHUE
YCJIOBUSI O 1IEHE TTOCPECTBOM aJialTallii 10roBOpa
MOXKET CTaTh HAWJIYUILIUM pEIIEHUEM, COOTBETCTBY-
JOIIUM 1IEJISIM JIOTOBOPA U OKMIAHUSIM CTOPOH.

Bo3MoxHOCTh amanTauvu JOOroBopa Cy-
JOM WM COCTaBOM apOUTPOB TMpeaycMaTpuBa-
eTcsl pSAOM HaJHAIlMOHAJbHBIX MCTOYHUKOB,
YTO CBUJETEILCTBYET O TOJOXUTEJIHHOM OTHO-
IIEHWU K TaKOMY CPEeACTBY 3alluThl. boiiee Toro,
CeroaHsi mpeobjagaeT TOYKa 3pEeHHUs, COTJACHO
KOTOpOii JOTOBOPHI, peryaupyembic BeHckoi
KoHBeHIMer 1980 roma, MoOryr OBITh amanTH-
poBaHbl K U3MEHMBIIMMCS OOCTOSTEIbCTBAM
B paMKax cT. 79.

[IpsiMO BO3MOXHOCTH TpeOOBATh amamnTaluu
JIOTOBOPHBIX YCJIOBUI He ynmomuHaetcs B KoHBeH-
1IUY; HE COAEpPKAT YIIOMUHAHUS O TAKOM CPEICTBE
MPaBOBOM 3alIUTHI U €€ travaux préparatoires.

* Dupiré Invicta industrie (D21) v. Gabo, Cour de Cassation, Case No. 12-29.550 13-18.956 13-20.230 (17 February 2015),

available at http://www.unilex.info/cisg/case/1999.

>0 Hoeoll epcuu 02080pKU 0 opc-madcope u 0206opku o 3ampyonenusx ICC 2020 yvumaiime 6 Opyeux Mmamepuaiax 3mozo

Homepa. — Ilpum. ped.

¢ Fontaine M., De Ly F. Drafting International Contracts: An Analysis of Contract Clauses. — New York: Transnational Pub-

lishers, Inc. Ardsley, 2006. P. 462.
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MpuHuunsl YHUOPYA

KaK MHCTPYMEHT TOJIKOBaHUS
u aonosiHeHus BeHckou
KoHBeHuun 1980 ropa

TTpuHIUITEI MEXTYHAPOIHBIX KOMMEPYECKUX JOTOBO-
poB 1994 rona (nanee — INpuHimnsr YHWUIPYA) Heon-
HOKPATHO MCHOJIb30BAIUCH JIJIST PETYJIMPOBAHUS CUTY-
alMii 3aTpyIHEeHUIA B KOHTEeKCTe BeHCKOoI KOHBEHLIMU
1980 roma. Tak, cynoM uTanbsiHCKOro ropoga MoHia
OBLTN MCITOJTb30BaHbI TOJIOKEHMS CT. 6.2.3 [TprHIMITOB
YHUJIPYA B KauecTBe TOProBOro 00bIyasi o CMbICITY
ct. 9 BeHckoit konBeHtn’. bosnee Toro, ct. 6.2.3 [MpuH-
uunoB YHUJIPYA, B otinuue ot KoHBeHLMM, TPSIMO
3aKpeIUISIET TOCTYITHbIE CPEICTBA TTPABOBOM 3alIIUTHI:
«l1. B cayuae sampyonenuii nomepnesuias cmopo-
Ha umeem npago oopamumscs ¢ npocvOoll nepe-
cmompems 002080pHble 00a3amenvcmaa. <...>
3. Ilpu nedocmuoicenuu coenauienuss 8 pa3yMHblil
CPOK 2100as CMOPOHA Modcem 0opamumscs 8 cyo.

4. Ecau cyo ycmanosum Haauuue 3ampyoHeHull,
OH MOJIcem, ecau Halioem 3mo pa3yMHbIM:
a) npekpamums 002080p C ONpedeseHHOIl
damwl U HA ONPedeneHHbIX YCAOBUSX, UAU
b) uzmenums 002080p ¢ yeablO BOCCMAHOBAE-
HUsL pABHOBECUS.

3aK/1lo4yeHune

Kakoii 661 HM OKa3ajiach cyab0a mpearnpuHUMAaTe b~
ctBa B Poccun 1 Mupe, CTOUT IIOMHUTB O CYIIIECTBO-
BaHUM MeXaHW3Ma 3aTPyIHEHWIA, MO3BOJISIOIIETO
00JIerTYUTh 00s3aTeIbCTBEHHOE OpeMsi CTOPOHBI
Ha mepuoa MaHaeMuu. MecTto sl 3aTpyaIHEHUI
B KOHBEHIIMM €CTh: HY>KHO JIMIIb TOKa3aTh Halu-
yue BceX YCAOBMI CT. 79, yBeIOMUTh KOHTpareHTa
U OIPEACTUTHCS ¢ TTOAXOSIINM CPEACTBOM ITpaBoO-
BOW 3aI1IUTHI.

CunTaeM ajanTalMio Jg0roBopa Haubosee
MOAXOAAINMM BapuaHTOM. /[l oOHapyXeHUs
agantaiuryi B KOHBEHIIMM MOTYT OBITh 3aUMCTBO-
BaHbl aHaJOTWYHBIe TIoJoXeHusT [IpuHUMITOB
YHUPYA.

7 Nuova Fucinati s.p.a. v. Fondmetal International A.B., Tribunale Civile di Monza, Case No. R.G. 4267/88 (14 January

1993), available at https.//cisgw3.law.pace.edu/cases/9301 14i3.html.
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COVID-19 U KOJIIEKTUBHbIE UCKUA

[ Jlunus KnoyeHko
aodsokam, K. 0. H., FCIArb,

7 Rl
Wcmounuk: hitps:/awd.ru/ischgl-avstriva/.

TO OBl MOT MPEINOJ0XHUTh, UYTO OKOJO 2,5

TBIC. TYPUCTOB, CYACTJIMBO U 0€33a00THO

OT/IBIXAIOIIMX B 3TOM IMOABEIIICHHOM Ha BbI-

cote noutu 3000 M yroTe, MomaayT B JIOBYIII -
Ky SMUAEMUM KOPOHABUPYCa, a CIYCTSI HECKOJIbKO
Mecs1IeB OyIyT TOTOBUTD KOJUIEKTUBHBIN UCK K TOP-
HOJIBDKHOMY KypopTy Mirias B ABctpuu. Ha Ky-
popTe 3apa3uInuch THICSYU UYETOBEK, KOTOPhIC 3aTeM
pasHecau MHGEKIIUIO BO MHOTME CTpaHbl EBporib
1 32 ee TIpeesibl.

Oxkouo 80% oTabIXaBIIMX — 3TO HEMELKHE TY-
PHUCTBI, KOTOpPbIe OOBUHWJIM PYKOBOJICTBO KypopTa
Himras B TOM, 4TO Te He MPUHSUIM CBOEBPEMEHHBIE
MepHbI JUIsl HEpacIpoCcTpaHeHUsI KOpOHABUpYca.

ABcTpuliicKas accouuaius 3alldThl MpaB I0-
Tpedureneir (Verbraucherschutzverein) npuHuUMa-
eT uH(OpMaIMIO OT TeX, KTO B MEPUOI ¢ 5 MapTa
2020 roma ObLT Ha TOPHOJBDKHBIX KypopTax Wii-
b, [TantHayH, CaHKT-AHTOH-aM-Apaboepr, 3eb-
JneH uiu lLumieprank Uy KOTO AUAarHOCTUPOBAIU

ynpasastouwuli napmaep KA «KnoueHko & KysHeuyosa»

Mecmo ckazouno Odanekoe, HO 6noaHe docseaemoe, 3Acmbleuiee 60 BPEMeHU
u bonee uem cospemeHHoe, ucceuerHnoe 6onee wem 200 KM 2OPHbIX MAPUPYMO8,
PACRUCAHHOE HOYHbIMU CAHHBIMU MPACCamMu U NPOCMPAHCMBOM O KAMAHUS
Ha KOHbKAX, HANOAHEHHOe 00 Kpaee 3UMHUMU YO080AbCMBUAMU, MAKUMU
KQK 20pHble PeCMOPAHYUKU, XUICUHBL HA CKAOHAX, KOHUEPMHble NA0WAOKU... Yiom
u Komgpopm eocmunuy, Ha 210001l 8Kyc u Koueaek. Jla-oa, amo ece 06 Hwene, eop-
HOAbIICHOM Kypopme Ha epanuye Aecmpuu u lllgeliyapuu.

KopoHaBupyc. OHa TIOATOTOBUJIA KOJUIEKTUBHBIN
WCK TIpoTUB Biacteil Tupossi, CBOEBPEMEHHO
HE 3aKPBIBIINX CKJIOHBI, KAK TOJBKO CTAJIO U3BECT-
HO O TEPBBIX MH(MUIIMPOBAHHBIX, C TpeOOBaHUEM
BO3MEILCHUS TPUYMHEHHOTO BpEaa.

JlaHHBIC SMUAECMUOIOTHIECKUX PaCCIeqOBAHUN
JAI0T OCHOBAHMWS IOJIaraTh, 4YT0 UMEeHHO Wmris cran
CpeIoTOUreM KOpOHAaBUpPYyCa B 3TOW 4acTh ABCTPHU,
a TaKk)Ke UCTOYHUKOM €T0 PacCIpOCTPAaHEHHS B COCEI-
Hell 'epmaHuy M Ipyrux ceBEpOEBPONEHCKUX CTpa-
Hax. [locie Toro kak B dhemepanbHOl 3eMie Tupoib
1 HEMOCPENICTBEHHO Ha KypopTe Wmrins ObIIH BBISB-
JIeHBI TepBbie ciydan 3adonmeBanus COVID-19, ky-
pOPT OCTaBaJICsl OTKPBITBHIM [IJIsl TIpUEeMa TOCTEH eIle
HECKOJIbKO nHeH — mo 14 mapra 2020 roma. Muorue
MTOAXBATIUIN WH(EKITUIO Ha MONbEMHUKAX U B Oapax,
a TIOTOM Pa3HEC/IH €€ TI0 TOCTHHHIAM U IOMaM.

Ucmounuk: APA/APA (Archiv) / Jakob Gruber,
: Y tirol it /chronik/2-500-tirol-
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[ns cpaBHenusi: Hoperus u Mcnannus 3akpbl-
JI1 CBOM TOPHOJBDKHBIE KYpOPTBI Ha LIEJIYIO HeEJe-
JII0 paHbllle, a eAUHCTBEHHOH u3 cTtpaH EC, xoropas
OCTaBMJIa CKJIIOHBI OTKPBITBIMH, Oblta [1IBenus, koTo-
past BooOl1e OTKa3ajach OT KapaHTHHA Ha (OHE dIu-
JIEMHMH U UJET CBOUM IYTEM.

[MpaBoBble U opraHU3aLUOHHbIE

npeAnocbIIKU Al cynebHoro

NMPOTUBOCTOAHUA

MHCTUTYT KOJUIEKTUBHBIX (TPYIIIIOBBIX) HCKOB KaK WH-
CTPYMEHT 3aIUTHI ITPaB MIMPOKOTO KPyTa JIHII, KaK Mmpa-
BUJIO, TIEpEe]] SKOHOMHUYECKH 0oJiee CHIIBHOW CTOPOHON
3apoAmiICS M TIOJNOXKUTENBHO 3apEKOMEH0Bajll ceds
B cTpaHax oOmero mpasa (class-actions). IIpoGiema
TPYMIOBBIX UCKOB W BHEAPEHUS KOJJIEKTHUBHBIX (OpPM
3amUThl 00CYX/aeTcs Ha MPOTSDKEHUH MHOTHX JIET
B cTpaHax EBpocoro3a, ¢ meprnoanueckuMy BCIUIECKa-
MU aKTHBHOCTH M OCTPOTHI IUCKYCCHH.

[Mocnemnsisi cepust OOCYXAcHHMI ObUTa CBsI3aHA
C MacCcOBHIMH OTMEHAaMHU aBHAapeHCcOB, MHOTOYHCIICH-
HBIMU CITy4asMH TPUMEHEHHUS HEWCIIPaBHBIX Ta300e-
JIPEHHBIX UMIUIAHTOB, HEHAJIEXALIUMUA KOHCYJIbTA-
LUSIMU B KpEIUTHO-(QUHAHCOBOM cdhepe, CKaHAIoM
C BBIXJIOMTHBIMU Ta3aM1 aBTOMOOUJIE aBTOMTPOU3BO-
nurenst Volkswagen. B aTux guckyccusix Hamedaercst
’kelaHre EBpOKOMHCCUM BBECTM Ha TMPOCTPAHCTBE
EC mmpokoe TomKoBaHHE KOJUIEKTUBHBIX (TPYITIOBHIX)
WICKOB M BO3MOXKHOCTH MX PEAIN3aINH IS TOTO, YTOOBI
OOJIETYNTH 3aIUTY WHTEPECOB OTACIHHBIX 3asBUTENEH
IIPOTUB KPYIHBIX KOMIIAHUN U KOPIOPALIUIA.

Hackompko 61i3K0 eBporelicKre 3aKOHOIATeITH T10-
JIOOPANHCH K TIEITH ¥ BO3MOYKHO JIM TPUHATHE AUPEKTHUBBI
EC na s1oT cuer, cynuth noka pano. He Tonbpko moromy,
YTO COXPaHSETCS JOBOJIBHO OONBIIOE YUCIO CIIOPHBIX
MOMEHTOB — HalpUMep, B TOJKOBAHMH KOJUIEKTHBHBIX
(rpymnmoBBIX) HCKOB ¥ c(epbl UX NMPUMEHeHHs, (PUHAH-
CHPOBaHUS CyIE€OHBIX MPOLIEAYP, PEICTABUTEBCTBA
B KOJUIEKTUBHBIX UCKAX, — HO M TIOTOMY, YTO BO MHO-
rux crpaHax EC 1o cux mop OTCYTCTBYIOT WIJIA HEMIO-
CTaTOYHBI 3aKOHOAATEIIHHBIE OCHOBBI JIJIsI TAKUX MCKOB.
B Oombieii mim MeHbIIEH CTETeHN 3aKOHONATEIbCTBO
B 3TOH cepe pa3suro B Hunepnanmax, ['epmannn, [a-
Huy, [lopryranuu, Ucnanuu.
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B ABcTpuM HMHCTUTYT TpYIIOBOTO HCKa 3aKo-
HOJATEIbHO HE 3aKPEeIieH, M ATO CO3/1aeT MPOoOIeMBbI
B CJIy4ae MacCOBBIX TPeOOBaHUHN W JUII CaMHUX MOTEp-
MIEeBIINX, W IS CyneOHOM cucTeMbl. B Takoil cutya-
MU MHOYKECTBO MCKOB PAacCMaTPHUBAETCS HECKOIbKH-
MU WJIU MHOTUMH CYAbSIMH B OTJAEIBHBIX CYIEOHBIX
rpolreccax, 4To CO3JaeT IPOLECCYyAIbHYIO HArpys3Ky,
KaXIBII HCTEIl CaMOCTOATEIbHO (PMHAHCHPYET CBOE
MIPEICTaBUTEIHCTBO B CY/IEOHOM IPOLIECCE, YTO BIEYET
M30BITOYHOE HPKOHOMHUYECKOE JIaBICHHE, — U BCE 3TO
MIpH TOM, YTO B OTAEIBHBIX CyJeOHBIX MpoIeccax pe-
IIAFOTCS. OJJHHU U T€ K€ BOTPOCHI M TPEOOBaHMS, BBITE-
Karolue, Kak MpaBuiio, U3 OJHOTO M TOTO YKe COOBITHS.
OTcyTcTBHE TpOIeCCyalbHON IKOHOMHHM, MHOTOKpAT-
HO BBIPOCIIINE 3aTparbl Ha CyAeOHOE MPEACTaBUTEb-
CTBO, a TakXKe BEPOATHOCTHb TOTO, YTO CYAbI MPUIYT
K pa3HbIM BBIBOJIaM IIPH PACCMOTPEHHUN CXOTHBIX HC-
KOB, MOOYXXAaeT MpeANpuHUMAaTh JSHCTBUS MO CO37a-
HUIO TIPABOBOM Cpebl, MPUCTIOCOOICHHOHN IS TTOIau
Y PacCMOTPEHHS TPYTIIOBBIX HCKOB.

Ecmu Oparh KaXXAoro MOTEHIMAIBHOTO HCTIA
B OTJENBHOCTH, 0€3 BO3MOXKHOCTH NPHUCOETUHHUTHCS
K TPYIIIIOBOMY TpeOOBaHHIO, TO Moj[ada MHIANBUIYaTb-
HOTO WCKa I HEeTOo SBJSETCS PUCKOBAHHOM KaK M3-3a
BBICOKHX CYIEOHBIX M3JIEPKEK, TaK W BBUIY BO3MOXK-
HOTO HEeOJArompusATHOTO HCXOJa IO /eIy — 3TH JIBa
KpUTEpHs YaIle BCETo yAePKUBAIOT WHIANBUIYaIEHOTO
WCTIa OT OOpaIeHus B Cy[ 3a 3aIlIUTONW HapyIIEHHO-
ro mpaBa. HampoTuB, BO3MOXXHOCTh TPHUCOEIMHEHUS
K TPYNIIOBOMY HCKY, & BMECTE C 3TUM U K MEXaHU3MY
COBMECTHOTO YIIPaBIEHHUS IPOILECCOM TPYIIONW TIO-
TEPIEBIINX, COBMECTHOTO HECEHHUSI PACXOJ0B MIIH CO-
BMECTHOTO TIpHUBJICUEHHUs] (PMHAHCHPOBAHUS Cy/I€OHBIX
M3JIEpKEK MOTIa Obl CTaTh MPAKTUYHBIM HMHCTPYMEH-
TOM peasn3alliy MpaBa Ha CyIeOHYIO 3alUTy B Clydae
KOJUIEKTHBHBIX MCKOB.

XoTs1 aBCTpUICKOMY MPaBy 3HAKOMbI HHCTPYMEH-
THI KOJUIEKTHBHOTO 00ECTICUCHUS TIpaB MOTpeOuTeeH,
BCE YK€ MEXaHW3M COBMECTHOTO MPEIbSIBICHUS UCKOB
HECKOJIbKMX WJIM MHOYKECTBA MOTEPIEBIINX U UX pac-
CMOTpPEHHS B OTHOM CyJeOHOM pa30MpaTebCcTBE B 3a-
KOHOJATEJIbCTBE HE 3aKPEIJICH.

Ha nepBblif B3MISIA MOXKET MOKA3aThbCsl, 4TO pe-
IIIEHNEe CYIIECTBYET M MPHUMEHSAETCS: 3TO, K MPUMEpY,
MPaKTHKA YCTYIKHU TpaBa TPeOOBaHNS HECKOIBKUX I1O0-
TEPIEBIINX M3-32 OAHOTO U TOTO e COOBITHS TPEThe-
My JIUITY, KOTOPOE 3aTeM MPEeABSBISIET 3TO TpeOoBaHNe



K JIOJDKHHKY, OJHOBPEMEHHO (PMHAHCHPYS U CyAeOHbIE
M3MIEPKKH TI0 TakoMy Tiporieccy. OmucanHas mpakTHKa
nmpearmnojaaractT, YTo OTACIBHBIC JIMIA, Yb HHTCPECHI 3a-
TPOHYTHI, a IIpaBa HAPYIECHbI OAHUM U TEM KC CcOOBITH-
€M, TTIO/Ial0T CBOM TPEOOBAHMS K JOJKHUKY, 3aTEM Tepe-
JTAIOT CBOM TIpaBa TPeOOBaHMS TPETbEMY JIUILY, a TaKKe
OT3BIBAIOT 3asBJICHHBIC B CYJ WHAUBUAYAJIbHBIC UCKU.
3arem 1iecCHOHApUii BBICTYTIAET UCTIIOM, PEATU3YS T0-
Jy4eHHOE B MOPSAJIKE YCTYNKH MPaBo, PUHAHCUPYS CY-
JIeOHbIe M3IEPKKH CAMOCTOSITENIbHO WIIN ke Tpuberas
K (PMHAHCHPOBAHUIO TPeThero Jmmna. Takum obpazom,
CKPOEHHBIN N0 aBCTPUMCKOMY MPaBy «KOJUIEKTHBHBIN
WCK» MMEET Majo OOIIero ¢ HACTOSAIINM TPYIMITOBBIM
HCKOM, KaK OH TIOHUMAeTCs, HapuMep, B CTpaHax 00-
IIeT0 TpaBa.

B mporeccyaibHOM 3aKOHOIATENBCTBE ABCTPUU
€CTh HOpMa, KOTOpas COAEPXKUT OCHOBY Ui TPYIIIO-
BOIo HCKa, HO C OINPCACICHHBIMHU OI'PaHUYCHUAMU
" OpeAnocChblIKAMHU, KaK OHH YCTAaHOBJICHBI Fpam)laH-
CKHUM ITponecCyalbHbIM KOJICKCOM ABCTpI/II/Ii HECKOJIb-
Ko TpeOOBaHMIA MCTIA K OHOMY M TOMY K€ OTBETUH-
Ky, OaXe €CJIM OHU HE€ YUYUTBIBAKOTCA BMECTC, MOTYT
OLITH MPEABABICHBI B OJTHOM U TOM K€ MCKE, IIPHU 3TOM
paccMOTpEHHEe BCEX TaKUX TPeOOBaHHWH 00s3aTeIhHO
JOJIZKHO HAXOOUTHCA B KOMIICTCHIIMN OAHOT'O M TOT'O K€
Cyla, a TAaKXXC JOJDKCH MPUMEHATHCA OAWH U TOT K€ TUIL
mporeaypsl (§ 227 IpaxxaaHCKOTO MPOLeCCyalbHOTO
Komekca)'.

Hekoropsie SKCHEpThl CYUTAIOT, YTO dTa HOpMa
BITOJTHE TIO3BOJISIET PEAM30BBIBATH MPABO Ha TPYIIIO-
BOI PUCK M IpYTHE MPEANOCHUIKH [Tl 3TOTO He Tpedy-

'§ 227 ZivilprozefSordnung:
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1orcs. Ecth, ogHako, 1 nHas Touka 3peHus. OHa cocto-
WT B TOM, YTO I MIPUBE/ICHNUS B ICHCTBHE MEXaHU3Ma
IPYHIIOBOTO MCKa TpebyeTcsi COOMONEHUE TTOIOKEHHH
§ 11 IpaxmaHCKOTO MpolecCyalbHOro KOJAeKca,
KOTODPBIM MPEANUCHIBAET, YTO, KPOME CIIy4aeB, 0CO-
00 0003HAUEHHBIX B APYTUX 3aKOHAX, HECKOIBKO JIUIT
MOTYT OOpaTUTHCS B Cy[ C €IUHBIM UCKOM (TIO CyIie-
CTBY, c(hOpMHUPOBATh TaK Ha3bIBAEMOE COOOIIECTBO HC-
TIIOB), €CIIM TIPEJMET FCKa OCHOBAH Ha TeX ke (paKTH-
YECKUX 0OCTOATEIHCTBAX WM COUCTIIBI UMEIOT MPaBo
TpeOoBaHMS MO0 HECYT OTBETCTBEHHOCTH COJIUAAPHO
Y €CIM OJHOTHITHBIE TPeOOBaHMS WU 0053aTeIbCTBA,
OCHOBaHHBIE Ha OJTHUX U TeX e (PaKTHIecKux 0ocTos-
TEJbCTBAX, COCTABIISAIOT MIPEMET CIIOpPa, B OTHOIICHUH
KOTOPOTO € y4eTOM MPOpUIIs KaKI0TO OTAEIBHOTO OT-
BETYHKA UMEETCsI FOPHCAUKIINS Cy/a’.

[Tockonbky (opMupoBaHHE YMOMSHYTOTO COOO-
IIECTBA UCTIIOB YaCTO TPEACTABISACTCS 3aTPyIHUTETb-
HBIM WJIM BOBCE HEBO3MOKHBIM, Ha MPAKTHKE, KaK Ipa-
BHJIO, HECKOJIBKO JIMI, KOTOPBIE KENAIOT 00paTHThCA
C COBMECTHBIM HCKOM B CyJ, YCTYIAlOT CBOHM IpaBa
TpeOOBaHHUS COOTBETCTBYIOUIEMY OOBETUHEHHIO (CO-
103y, aCCOLIMAINN), KOTOPOE M BBICTYNAeT B Ka4eCTBE
€IMHOIMYHOTO MCTIIA, U TaKas MPAKTUKA 3HAYUTEITHHO
CyXaeT BO3MO)KHOCTH TPEAbABICHIS TPYIIIIOBOTO HCKa
B €r0 CTPOTO TIPAaBOBOM CMBICIIE.

[ToMrMo cOOCTBEHHO 3aKperieHHs] WHCTHTYTa
IPYyNIIOBOTO UCKa B HAIMOHAJIHLHOM 3aKOHOJATEIhCTBE
BaXHOE 3HAYCHHE MMEET M MEXaHU3M pealln3alliy mpa-
Ba Ha rpynmnoBoi uck. Tak, nuckyccus B EBpokoMuccnn
3aTparuBaeT M MpoOJeMy TOTO, CIENYET JIN KaKIOMY

«(1) Mehrere Anspriiche des Kldgers gegen denselben Beklagten kénnen, auch wenn sie nicht zusammenzurechnen sind (§ 55
JN), in derselben Klage geltend gemacht werden, wenn fiir sdmtliche Anspriiche:

1. das Prozefsgericht zustindig und
2. dieselbe Art des Verfahrens zuldssig ist

(2) Jedoch kénnen Anspriiche, die den im § 49 Abs. 1 Z1 JN bezeichneten Betrag nicht iibersteigen, mit solchen Anspriichen
verbunden werden, die ihn iibersteigen, ferner Anspriiche, die vor den Einzelrichter gehoren, mit solchen, die vor den Senat
gehoren. Im ersten Fall richtet sich die Zustindigkeit nach dem hoheren Betrag; im zweiten Fall ist der Senat zur Entschei-
dung tiber simtliche Anspriiche berufen». URL: https.//www.jusline.at/gesetz/zpo/paragraf/227.

2§ 11 Zivilprozefordnung:

«AufSer den in anderen Gesetzen besonders bezeichneten Fillen kénnen mehrere Personen gemeinschaftlich klagen oder
geklagt werden (Streitgenossen):

1. wenn sie in Ansehung des Streitgegenstandes in Rechtsgemeinschaft stehen oder aus demselben tatscichlichen Grund oder
solidarisch berechtigt oder verpflichtet sind;

2. wenn gleichartige, auf einem im wesentlichen gleichartigen tatsdchlichen Grunde beruhende Anspriiche oder Verpflich-
tungen den Gegenstand des Rechtsstreites bilden, und zugleich die Zustdndigkeit des Gerichtes hinsichtlich jedes einzelnen
Beklagten begriindet ist». URL: hitps://www.jusline.at/gesetz/zpo/paragraf/11.
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MOTEPIIEBIIEMY AKTHBHO MPHUCOCTUHATHCS K TPYTIIO-
BOMY HCKY WM YK€ OH CUNTACTCS aBTOMATUYECKH TIPHU-
COCTMHUBIIUMCS, €CITH HE OTKAXKETCS, Hampumep,
B OIpEeETICHHBI CPOK (Mozenu opt-in uinu opt-out).
MHorue y4acTHUKM TUCKYCCHUM CXOMASTCS B TOM,
YTO JAHHBIA BOMPOC JOJKEH PEIIaThCsl HA HalW-
OHAJIBHOM YPOBHE Ha YCMOTPEHUE 3aKOHOAATEJIS
COOTBETCTBYIOLIEH cTpaHbl — ydyacTHULIBI EC, xoTs
€CTb U CTOPOHHUKU MPUMEHEHUS UCKIIOUYUTEIBHO
AKTUBHOU MOJENN MPUCOECAUHEHUSI K TPYIIIIOBOMY
UCKY (PTOro MHEHUsI, B YaCTHOCTH, MpPUAEPXKUBA-
ercsa v ABctpust). Kaxnas u3 Mojaeneit uMeeT CBOu
32 M MPOTUB, KOTOPHIE 3aCIYKHUBAIOT OTAEIHHOTO
WCCJICNOBAaHUs, HO TP PEIICHUH JAHHOW IMPOOIEMBI
TOYHO CJemyeT oOpaTWTh BHHMAaHHWE HAa TO, B KaKUX
chepax OyayT WM MOTYT HCIIONB30BATHCS TPYTITIOBHIC
WCKH B Ka4eCTBE MHCTPYMEHTA 3alTUTHI HAPYIICHHBIX
npaB (MpU OKa3aHWM (PMHAHCOBBIX YCIYT, B TOM YHC-
JIe CTPaxOBBIX, B TEJICKOMMYHUKAIIUN, HA TPAHCIIOPTE,
B TYPUHIYCTPUH, TIPH 3aIIUTE OKPYKAIOMIEH TPUPO.I-
HOM CpeIbl, MPH 3aIUTE NEPCOHATBHBIX JAaHHBIX U JIp.)
U CTaHEeT JIU WHCTUTYT TPYIIIIOBOTO MICKA MIPUMEHSITHCS
TPaHCTPAHUIHO.

Bnonne crnpaBemmuBBIM OyZeT TakyKe€ OTMETHUTh,
YTO 3aKOHOJATEIhHOE 3aKPETUIEHHEe WHCTUTYTa TPyT-
MTOBBIX MCKOB TIPOOYIUT «AIMETUT» K UX (UHAHCHPO-
BaHUIO TpeThuMH Jiuiiamu (third-party funding).

MoarotoBuTeIbHbLIE
MepornpuUsaTUs.
banska nn paseaska?

Htak, ABcTpuiickas accollMalMsl 3alllUThl ITIpaB
rnorpeduTeseii TOTOBUT WCK TIPOTUB  BiacTei
u npeanpustuil Tuposst. OHa coOupaeT cBene-
HUSI OT TIOCTPaJaBIIMX: B YACTHOCTH, TJIe¢ M KOTIa
OHM OCTaHABJIMBAJIUCH JJISI OTAbIXa, HAOIIONAIUCH
JIU TIpU3HAKU 3a00JieBaHUS Y HUX WIM Yy OKpYyXKa-
IOIIMX, OBLIW JIM OHU MPOMH(MOPMUPOBAHBI O BU-
pyce WM O MEpOMNPUSITUSIX, MPOBOAMMBIX MPOTUB
pacnpocTpaHeHus1 nHpeKMu, 1 T.0. B HacTosiee
BpeMsi Accolanusl 3aperucTpupoBaia Oojee 2,5
THIC. TIOCTPAAABIIMX, OOJBIIMHCTBO M3 KOTOPBIX
rpaxkaaHe [epmMaHuu, XOTs B yKa3aHHOM MyJie T0-
TEHIIMAIbHBIX MCTIIOB TMPEACTABICHBI TaKXKe Ipaxk-
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naHe l[lIBeiiiapuu, ABCTpUHN, CEBEPOEBPOIEHCKUX
cTtpaH. [IpruHMMaeMbie Mepbl, BEPOSITHO, Hallesie-
HBI Ha TO, YTOOBI COOpaTh MAaKCUMYM CBUETEILCTB
B TOJIb3Y TOTO, YTO BJIACTSIMU W/WIW MPEITTPUSTUSI-
MU KypOPTHOI 30HBI ObLJ1a JOITyIIIeHa XaJaTHOCTb.

ITo3BoUT 1M BCe 3TO JOOWUTHCS YIOBIETBO-
peHusT McKa — HCKa TOJIbKO K BJacTIM Tupors
WM XXe U K ABCTpuiicKoit Pecriybnuke, motpedyer-
Csl JIX TIpY 9TOM M JIJISI 9TOTO BO30YXKIE€HUE YrOJOB-
HOTO Jiej1a, MOXET JIM B 3TOM JieJiIe UMETh 3HaUeHUe
(bakT 00BsIBNICHUST BceMupHOU opraHu3anyeit 3apa-
BOOXpaHEHUS TaHAEMUU, OYAyT JU TPUMEHUMBI
00CTOSITETbCTBA HElpeoaoanuMoi cribl? Borpocon
Ha CerOAHSIIHUN JeHb 00JbIIIE, YeM OTBETOB.

B maHHBIIT MOMEHT CJIO0XHO MPOTHO3UPOBATh,
JTIOMAET JIN pearnogaraeMblil TPYIIIOBOM UCK 0 CYy-
NeOHOro pa3oMpaTesibcTBa WJIM CTOPOHAM YAACTCS
pelLIUTh JaHHOE IEJI0 MUPOM, HO MOXHO CKa3aThb,
YTO OCHOBAHMI XIAaTh OBICTPOTO YPETYJIUPOBAHMS
KOH(JIMKTa MOKa HET.
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KOJINEKTUBHBIE UCKM:
BO3MOXHOCTEU AJiAA 3ALLINTDI
HAPYLUEHHbBIX MPAB CTAJ10 BOJIbLUE

Upuna Lleemkoea
aoeokam, ocHogameslb
cepsuca cyoebHoz0
(huHaHcuposaHus
PLATFORMA

pobjemMa 3allUThl KOJUIEKTUBHBIX WHTE-
PECOB B POCCUICKOM TIpaBe Bceraa CTosuia
noctatoyHo octpo. Ipunsaras B 1993 rogy
Konctutynua npososriacuna  Poccuto
MPaBOBbIM TOCYIAPCTBOM, OOSI3aHHBIM 3allIUIIATh
npaBa M CBOOOABI YeJOoBeKa M rpaxknaHuHa. [lpu
3TOM OCHOBHOI 3aKOH TOCYapCTBa B3sLT MO 3aILIUTY
U KOJIJIEKTMBHBIC MHTEPECHI, 3aKPETUB MPAaBO Ha KOJI-
JIEKTUBHBIC 00pallleHUsI TPaKAaH B TOCYIapCTBEHHBIC
OpraHbl, a TakK:Ke BO3MOXHOCTb peaqu3alviu TPYI0-
BBIX TIpaB B KOJUIEKTUBHOM TPYIOBOM CITOpE.
3akoHonareiab B [pakmaHCKOM Mpolieccyaib-
HoM Konekce P®D 2002 rona, BEICTpanBasi IpaBOBEIC
MO3WIINM 10 3allyiTe KOJUIEKTHUBHBIX HHTEPECOB,
B KayeCTBE OCHOBAaHUS [IJIs1 BO30YKACHUS TpakIaH-
CKOTO JieJia B Cy/Je Ha3BaJl 3asiBJICHUE JINIIA, BBICTY-
MalIIero OT CBOEro MMEHM B 3alllUTy IpaB, CBO-
00/, 3aKOHHBIX MHTEPECOB APYroro Julia, a Takxke
HeoImnpeaeJaeHHOro Kpyra Jull (CT. 4). DTo XKe MpaBo
MOJIYYMJIM OpraHbl TOCYAapCTBEHHOM BJIACTU, MECT-
HOro caMOympaBjleHuss W opraHusanuu (ctT. 46),
a Takxke mpokypatypa (cT. 45). OTaeJbHbBIMU 3aKO-
HOIATeJbHBIMHM aKTaMM ITOPSIIOK 3alllUThl KOJUIEK-
TUBHBIX MHTEPECOB KaK HEOMPEICJICHHOIO Kpyra
Jau1 (Korja JIMI HeBO3MOXKHO WHIWBUAYAIU3UPO-
BaThb M YCTAHOBJICHNE UX KOHKPETHOT'O KOJIMYECTBA
He TpeOyeTcs), TaK U OIPEAeJCHHBIX PSAOM IpU-
3HAKOB KaTeropui il ObLT KOHKPETU3UPOBAH.
ITpoGaeMa 3alUTHl KOJJIEKTUBHBIX UHTEPECOB
TeM He MeHee pellleHa He Oblia. B 0030phI cyned-
HOI MpaKTUKH TToNanaia MHGopMalus 00 ommoKax

U HapyIIEHUSIX, CBI3aHHBIX C 3alIUTON KOJIEKTUB-
HOTO MHTEpeca, rpaxkaaHaM HeJoCTaBaJIO MMPOLIECCY-
aJIbHOM CaMOCTOSITEIbHOCTH JIJTSI TPYITIIOBBIX CKOB,
a caM WHCTUTYT KOJUIEKTUBHON 3alllATHl HYyXIaJCs
B JajibHeiIeit pa3paboTKe.

DTU 00CTOSATENBCTBA, MO CYTH, 3aCTaBWJIM 3a-
KOHOJATENsI 00PaTUTHCS K OIBITY aHTJIOCAKCOHCKOM
MPaBOBOM CeMbU, TOCTUXKEHUEM KOTOPOU SIBUJIMCH
KOJIJIEKTUBHBIE MCKU. YUYaCTHUKU HAyYHBIX JUCKYC-
CUl Ha CTpaHUIIAX IOPUINIECKOUN MPEeCcChl BO MHOTUX
CIyJasix Heoq0OpUTETbHO BBHICKA3bIBAIMCH O BBEAC-
HUU B POCCUICKYIO ITPABOBYIO CUCTEMY TaHHOTO WH-
ctutyTa. B rocymapctBax poMaHO-T€pPMaHCKOM mpa-
BOBOI ceMbH (K KOTOPBIM MPUHALIEKUT U Poccust)
3a1a4 KOJUIEKTUBHOM 3aIlMThI B TPasKIaHCKOM ITPO-
1lecce pelaavch Mpyu yIacTUX OOIECTBEHHBIX Opra-
HU3alWiA 1 MyOJIMUHBIX oOpa3oBaHuil. [TpoTUBHUKY
BBEIIEHUST JAHHOU (DOPMBI TTPOLECCYaTbHOM 3alIAThHI
HEPEIKO CChUIAIMCh Ha YK€ MMEIOIIYIOCS BO3MOX-
HOCTb BBICTYNATh B 3allIUTY HEOIPEAEJEHHOIO KpyTa
JIAII, XOT$I, KaK Mbl BUIIUM, TOTO MHCTUTYTA JIS ITOJI-
HOILICHHOM 3alllUThl OBLTO HEAOCTaTOYHO, BEAb UTO-
TOM pacCMOTPEHMSI ICKA B 3aILUTY HEOTIPEAEIEHHOTO
Kpyra JIUII SIBJISIETCS] pellIeHUe O MpeKpalieHu Hapy-
meHus B oyayieM. [TpuauHeHHBIN yiepo py 3ToM
HE B3bICKMBAETCsI, TaK KaK KPYT JUIl MHIUBUIYATIbHO
He omnpexaeneH. I[locTpanaBiive auna Moryt oOpa-
TUTHCS C CAMOCTOSITEIbHBIMU UCKAMU O BO3MEIIIEHU
MPUYMHEHHOTO UM Bpena. Ho HegocTaTky Takoit cu-
CTEMbI OYEBUIHBI. Bo-MepBbIX, pa3HbIe CyIbl MOTYT
MPUCYXIATh pa3Hble KOMIIEHCAlUM 3a HapylIeHUe
ONIHUX U TeX Xe MpaB, a BO-BTOPHIX, 3HAYUTEIHHO
BO3pacTaeT Harpy3ka Ha CyIeOHYIO CUCTEMY.

B 2009 romy B ApOuTpaxHBI Mpoleccyaib-
Hblii Kofeke P® Obina BBeneHa riasa 28.2 «Pacemo-
TPEHUE JIe] O 3alIUTe MPaB U 3aKOHHBIX NHTEPECOB
rpyTIIbl UL, [TpaBoM oOpallieHusT B apOUTPakKHBIA
Cyl HAIEeJsUIOCh IOpUAMYECKOe WU (pusnieckoe
JINIIO — YYAaCTHUK MPaBOOTHOIIEHUS, U3 KOTOPOTO
BO3HUK CIOp, a K TPEOOBAHUIO JOJKHO OBUIO TIPU-
COEMHUTHCS HE MEHEe TISITH JIUII.
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B utone 2019 roma MHCTUTYT TPYNITOBBIX UCKOB
MOJYYUI 3aKperieHne B [paxkaaHckoMm mpolieccy-
anbHOM Koaekce PD. 3akoH o gonoaHeHusx K I'TIK
BcTymual B cuity 1 okTs16ps 2019 roga. B cyn tenepb
MOIVIM O0OpalaThCs TpakIaHWH WA OpraHW3aius
IIPY HAJTUYUKM OOIIETO OTBETYMKA W OITHOPOIHOCTH
IIpaB U UHTEPECOB WIEHOB IPYIIIIHI (3TO TAKKE rpak-
JaHe M OpraHu3aluu), a K TpeOOBAaHUIO ITOJIKHO
MMPUCOCAMHUTHCI He MeHee 20 JIUI] — YWIEHOB IPYII-
Iel. B TIpecce 1 MHTEepHETE 5T HOBOBBEACHMS CTaIN
Heo(ULMAaILHO Ha3bIBaTh KOJUIEKTUBHBIMU MCKAMU
10 HOBBIM TIpaBuJjiaM. JleliCTBUTENBHO, paHee I0-
Jlaya McKa OblJIa BO3MOXHA TOJIBKO B apOUTPaKHBII
CyJ B MpeJesiax ero KOMIETEHIIMH, a B cyaax oOIei
IOPUCAVKIIMK OpYrUe TpaxiaaHe He MOIJIM IIPUCOe-
IUHSTHCS K TPEOOBAHUSM, 3asIBJICHHBIM MCTIIOM.

IlepBBIil MCK TTO HOBBIM ITpaBUJIaM ObLI ITO-
JaH B okTsa0pe 2019 roga K MpoU3BOAUTENIO KOC-
MeTukn OO0 «®em daranp pyc». Yeped cailt
platforma-online.ru K KOJJIeKTUBHOMY MCKY ITpU-
COCIUMHUINCH 53 UCTLA.

TpebOyercss nmanpHeinass ampoOaiusi JTaHHO-
rO MPaBOBOTO MHCTUTYTA, HO YXKe ceiiyac MHEHUS
0 KOJUIEKTUBHBIX MCKaX pa3fesImInch. Tak, HEKOTO-
pble BHIST BO3MOXHOCTBb CHIDKEHUSI 3aTpaT TpaxK-
JlaH Ha OIIaTy yCIyr MpodecCuOHATbHBIX IOPUCTOB:
MHTEPEChl BCEil TPYIIITLI MOXET MPEACTABIATh OIUH
crienuaancT. Takke CYMTaeTCsl, YTO IIAHCOB BBI-
UTpaTh KOJIJIEKTMBHBIM WCK 3HAYMTEJIBHO OOJIbIIIC
B CpaBHEHUM C OAMHOYHBIM UckoM. Ho He Oyaem 3a-
OBIBATh 1 O OJBOAHBIX KaMHSIX. Harnmpumep, o Takux:

*  BOMPOC IMOACYAHOCTH MCKOB: ceiiuac UCKU
o 3aiuTe rpas notpeduteneii 1o 100 Thic.
pyO. TOACYIHBI MUPOBBIM CYIbSIM, HO CYyM-
Ma MCKa MOXKET YBEJIMYMBATHCS IO Mepe
MPUCOCANHEHUSI HOBBIX KCTIOB, B WTOIE
MOACYAHOCTh MEHSETCS U IO TIepeaaeTcsI
B BBIIIECTOSIINI CY, YTO BJIEYET 3a COOOM
yIOpOXKaHWE U YIUIMHEHUE MPoliecca;

* CyObl HE HMMCIOT TEXHUYECKOTO OCHa-
IIeHUs IJisS pabOThl ¢ KOJUIEKTUBHBIMU
nckamMu. B wyacTHOCTHM, He mpoaymMaHa
cucteMa MHPOPMUPOBaHUS TTOTEHIINAJIb-
HBIX MCTIOB O HayaBIIeMcsI IIpoliecce,
HEeT BO3MOXHOCTH MPUOOIIATH JOKYMEH-
Thl B 2JICKTPOHHOM BuIe. HeoOGxommmebl
TEXHOJIOTUM [IJISI YCKOPEHUs M YIIpOIle-
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HUST PaCCMOTPEHUST BCEX KaTeropuil CIio-
pOB, B TOM YHCJ€ KOJUIEKTUBHBIX UCKOB.
HMHave rpynmoBbie UCKU TaK U HE CTaHYT
B Poccuu mno-Hacrosmemy sddekTuB-
HBIM U OTKPBIBAIOIIMM TOCTYMN K IpaBO-
CYIVIO UHCTPYMEHTOM;

* JUII TOTO 4YTOObI MCK OBLIT TIPUHST CY-
JIOM, HEeoO0XoAMMO MUHUMYM 20 MCTLOB,
MpU TOM YTO B apOUTPaXKHBIX TPYIITOBBIX
HCKaX TOCTaTOYHO BCEIO ISITU 3asIBICHUM,
YTO MpeacTaBisieTcs 6ojiee pa3yMHBIM;

*  HM JJI KOTO HE CEKPET, UTO B Hallleil CTpaHe
KOMITeHCAllMK 3a IPUIMHEHE MOPaTbHO-
ro Bpela Mo-MpeXHEMY OCTalOTCsI KpaiiHe
HU3KWMHU U MBI CWJIBHO OTCTaeéM OT MU PO-
Boil mpakTuku. BepxoBHbliit cyn PO mpu-
3BaJl YIYUTHIBaTh TPeOOBAaHUS Pa3yMHOCTHU
U CHpaBeIlJIMBOCTU, HO KOTJa KOMITeHca-
Mg cocTaBiseT 1 ThiC. py0., 0 Kakoit pa3-
YMHOCTU TPUXOAUTCS TOBOPUTH? MCTIIBI
TpaTiIT CUJIBI, 3I0POBbE W HeMajo Bpe-
MEHU Ha cyneOHylo mpoleaypy. Pasmep
KOMITEHCAIlM HE MOXKET CTaBUTBHCS B 3a-
BUCUMOCTbH OT pa3Mepa yIOBJIETBOPEHHO-
ro MCKa O BO3MEIIEHUUW MaTepHajbHOIO
yiiep0Oa. Y Hac Xe IMoKa Ha 3TO He BCerma
oOpalaloT BHMMaHue. bojee Toro, pac-
MPOCTPAaHEHO MHEHME, YTO MOIBITKA MO-
JIyIUTHh BO3MEIIEHWE MOPAJIbHOTO Bpeaa
— 9TO HE YTO MHOE, KaK MOMNbITKA JUYHOTO
oborameHus. UMeHHO TaKKhe CTePEOTUIThI
TOPMO3ST pa3BUTHE MHCTUTYTa KOMITEHCA-
IIMX MOpPaJIbHOIO Bpeaa;

*  BaXHO HE MOMYCTUTH 3JIOYHOTPeOJEeHUI,
CBSI3aHHBIX C KOJJIEKTUBHBIMU McKamu. Ha
3amane MCKM TaKoro poja MpUBeIn K OaH-
KPOTCTBY OJIHOW TpeTW KOMITaHUI-OTBET-
yuKoB. KOJJTEKTUBHBIE WCKU JIOJIKHBI
CcTaTh OOBIYHOM MTPAKTUKOIA.

HTtak, B poccuiickoe 3aKOHOIATEIbCTBO BBE-
JIeH UHCTUTYT KOJIJIEKTUBHBIX UCKOB. 1 rpaxkaaH
9TO O3HAYaeT paCIIUPEHNE BO3MOXKHOCTEU 3aIIUTHI
CBOMX TIpaB, a JUISI CYJIOB — OCBOOOXIIEHHE OT pac-
CMOTpPEHUsI MacChl OMHOTMITHBIX ned. [loka ere
MpU MIPUMEHEHUN TaHHOTO TTPaBOBOTO MHCTPYMEH-
Ta BO3HMKAEeT MHOIO MpoOjieM, HO Mbl HajaeeMmcs,
YTO MpaKTUKa MO3BOJUT Pa3pelInuThb UX.
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We are pleased to announce that the latest edition of the Baker McKenzie Inter-
national Arbitration Yearbook is now available. This year, in recognition of both
our clients' preferences for soft copy material and our commitment to sustain-
ability, the yearbook is being published electronically via our Global Arbitration
News blog, rather than in hard copy.
This new edition reviews important developments in arbitration over the past
The year across 43 jurisdictions, including:
Baker McKenzie » The increasing use of artificial intelligence and technology in arbitration
International » Increased risk for investors posed by nationalization
Arbitration Yearbook » The ongoing uncertainty around the future of intra-EU BITs following

the European Court of Justice’s decision in Achmea
* The continued push for procedural efficiency
You can access the latest edition of the International Arbitration Yearbook
at https://globalarbitrationnews.com/iayearbook2020/

2018-2019

globalarbitrationnews.com/iayearbook2020 www.bakermckenzie.com
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