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B 2018 romy ucnonHunock 60 ner Huio-Mopkckoii
KOHBEHILIMU O MPU3HAHWU U TIPUBEICHUS B UCITOTHE-
HUE UHOCTPAHHBIX apOUTPAKHBIX PEILICHUA.

ApOuTpaxkHasi AccolMalivsi BbIIMYCTUJIA KHHUTY, TO-
CBSIILICHHYIO BOIpOCaM MPU3HAHUSI U MPUBUACHMUS
B MCIIOJJHEHME WHOCTPAHHBIX pEIIeHMI, ocrapuBa-
HUS U UCTTOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pelle-
Huii B Poccuu u crpanax oeiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEHHBIN KOMMEHTApUi K HLIO—VIopK—
CKOl KOHBeHIIMU, EBponeiickoii KOHBEHIIMM O BHEIII-
HetoproBoM apoutpaxke 1961, AIIK, TIK u 3ako-
HY O MEXIyHapOIHOM KOMMEpPUYECKOM apOuTpaxe.
B xHure takke moapoOHO OCBEIIEHBI OCOOEHHOCTH
MPaBOBOTO peryarupoBaHus B crpaHax obiBiero CCCP.

VHUKaIBHONI  OCOOEHHOCTBIO M3JAHUSA  SIBJISIET-
Ccd TIOIPOOHBIN CTATUCTUYECKMIA aHaJIM3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCIapMBaHWU, ITPU3HAHUU
U TIPUBEACHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui1 3a mociegHue 10 JeT.

Teepapiii neperuiet, 1000 ctpanun, Tupax 1000 sk3.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
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MHuenue pedakuyuu mMoxcem He cO6nadamy ¢ MHe-
Huem asmopos. Hz0anue sensemcs uHgopma-
yuoHHbIM. ONyOAUKO8AHHbIE 6 U30AHUU 3aKO-
HodamenvHvle aKkmol, peuieHust cyooe u opyeue
ropuduveckue OOKYMEeHMbl MO2YM UIMEHAMbCA
U O0NXCHBL ObIMb 3ANPOUICHbL Yepe3 COOmeEem-
CMEYrouUe UHCMUMYMbL U 6e00MCMea.
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EDITOR'S LETTER

For the RAA this year started with a conference on corruption in international arbi-

tration, followed by a printed version of Arbitration.ru journal devoted to this problem.

In the middle of the pandemic we published the journal about force majeure. Emergency
arbitration, construction and maritime disputes, conflict of interest, amicable settlement - such were
the topics of the past year. More than 700 pages of the journal were published in 2020. The year ended
in a celebration - winners of the RAA awards, among them some of the contributors of our journal (but
not only them as the selection was impartial) were honoured in a beautiful ceremony.

Whereas the December 2019 issue of the journal was joyful (you may remember the funny stories,
lawyers' hobbies) but this time it is serious. We turned to a very serious topic - oil and gas disputes. But
as a small distraction we offer readers to take a look at the paintings by an artist and a drilling technician
from Ufa Marcel Shaidullin who is using oil to create his paintings and who kindly consented to our
placing one of the paintings as the cover artwork.

We don't know what kind of year 2021 will be. Let’s believe that it will be a good one. Christmas time
is when everyone is waiting for something beautiful to happen. Enjoy it. See you in the new 2021 year!

' ' N ot because of but in spite of". Whatever this year was, for us it was productive.

OT PEOAKTOPA

e 6arogaps, a Bonpeku». Kakum Obl HU ObLT 9TOT TOJI, AJIs1 HAC OH OBbLI MJIOJOTBOPHBIM.

B xu3Hu PAA oH Havascsg KoHdepeHLMel 0 KOpPYNLUY B MEXIYHApOJHOM apOuTpa-
(( K€, a BCKOpe MOsIBUJIACh 1 TTOCBSIIIIEHHAs 3Tol ITpobJieMe reyaTHas Bepcus Arbitration.

ru. B camblii pa3rap maHaeMUX MbI BBITTYCTUJIM HOMED Tpo popc-mMaxop. UpesBbiuari-
HBI apOUTpaxk, CTPOUTEIbHBIE U MOPCKHUE CITOPHI, KOHMIUKT UHTEPECOB, MUPOBOE COTJIallIEeHUE — BOT
TeMBI BBIITYCKOB yuieniiero roga. 3a 2020 rox Beinuio 6osiee 700 ctpanuil u3nanusd. [oa 3aBepiuuiacs
LIEpeMOHMEN HarpaxaeHus JlaypeaToB HOBoU nmpemun RAA Awards, B BepXHUE CTPOYKM HOMUHAHTOB
KOTOPOIi BOIIJIA U yBaXkaeMble aBTOPBI HAIIIETO XXypHasia (HO JaJIeKO He TOJbKO OHM, YTO TOBOPUT O He-
MpenB3sITOCTU 0TOOPA).

U ecnu nexabpbckuit Homep 2019 rona ObLT BecesbIM (ITOMHUTE: 3a0aBHbIE UICTOPUU, XOO0U I0pU-
CTOB), TO B 9TOT pa3 He 0 IIYTOK. Mbl 0OpaTHIMCh K CEpbe3HOU TeMe: HedTera3oBbiM cnopam. Ho,
4TOOBI HEMHOTO pa3BesIThCs, MpeaiaraeM YUTaTesIM 00paTUTHC K KapTUHAM Y(HUMCKOTO XyTOKHHUKA
un 0ypoBuka Mapcens [laiinyiinHa, KOTOPBIN MUIIET KapTUHBI HE(PTHIO U JTIOOE3HO COTJIACUIICS Mpe-
JNOCTAaBUTh OJHY M3 HUX JUIST 0(hOpMIIEHUS Halllell 00JT0XKKM.

Mp&1 He 3HaeM, KakuM OyjaeT ciaeayooiuii roa. Hy:xkHO BepuTh, 4TO XOpOIIUM. A POXKIECTBEHCKOE
BpeMsI — BpeMsI OXKUIaHus yeTo-To pekpacHoro. Hacnagurech um. Jlo Bctpeuu B HoBom, 2021-M roay!

C yBaxkeHueM,
Amutpuit ApTIOXOB

December 2020, N210(24) | 5



DRILLER WHO PAINTS WITH OIL

KAPTUHA HE®TbIO

Mapcenw Illaiidyanun, xyooxucuuk uz Yeot, nuwem kapmursl 0 Hepmanukax odaukupckoil Hegpmoro. Mapcens
oxonuuUn Yumckuii eocydapecmeennulil Heghmsnoil ynusepcumem 6 2006 20dy no cneuuasvHocmu «Oypenue He-
(OMAHBIX U 2A308bIX CKBAJNCUH» U celitac pabomaem 6axmoauim Memooom Ha obsekmax Heghmedoodwviuu ¢ Cubupu.

CRUDE OIL PAINTING

Marsel Shaidullin, an artist from Ufa (Russia) paints with Bashkir crude oil about oilers. Marsel graduated from
Ufa State Petroleum Technological University in 2006, majoring in Drilling Engineering and works at oil fields

in Siberia.

s IR b e
s 'y ! i f o el

Oil bull. Xoncm 80x100, He¢pmb, 2020
Oil bull. Canvas 80x100, crude oil, 2020

apcenp LaiiaynnvH npuines K TeXHUKe

TaKoro IMUChbMa COBEPIICHHO Cy4aii-

Ho. Kak oH cam roBopuT, «3amavykai-

csl He(pThIO, a KOT/a CHSLIT CITeOEKIY
M XOTEeJl €€ CHeTOM IMOYMCTUTDb, YBUIET TaM 00pa-
3pl OypoBoii W HedTsdHUKOB. Torma s momymai,
YTO MOKHO 3TO BCE IMOJOXUTH Ha XOJCT HEPTHIO».
Y pasHoil HedTH pa3Hble KOHCUCTEHIIMS W 1IBET:
OHa ObIBaeT 3eJieHoil, Oypoii, YyepHOli, a MHOrAa
Jaxke OeCUBETHOM. DTO MO3BOJISIET MOJYYUTh HEO-
OBIUHBIN 1 OYeHb UHTEPECHBIN pe3yJIbTaT.

6 | Arbitration.ru
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Marcel Shaidullin invented this painting tech-
nic accidentally. He says that he spilled crude oil
on his coverall and when cleaning started to see
images of drillers and a rig. Then he thought
to himself that it could make an interesting paint-
ing. He knew that different sorts of crude oil have
different texture and color — green, brown, black
and even white. It gives a very interesting result.
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CpeoHss Asus. Xosncm 60x70, He¢pmb, 2019
Central Asia. Canvas 60x70, crude oil, 2019

Iny60oKko800Hbili 20puzoHm. Xosicm 80x100, Hepmob, 2019
Deepwater Horizon. Canvas 80x100, crude oil, 2019

December 2020, N2 10(24) | 7



Bypoeuku. Xoncm 80x100, He¢pmb, 2019
Drillers. Canvas 80x100, crude oil, 2019

Bypoeuku. Xosacm 80x100, He¢pmb, 2018
Drillers. Canvas 80x100, crude oil, 2018

8 | Arbitration.ru
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Kpenko u HadexcHo. Xoacm 60x70, He¢pmob, 2019
Firm and Reliable. Canvas 60x70, crude oil, 2019

C Mapcenem HlIaiigyaaMHBIM MOXKHO CBS3aThCs I10 3JIEKTPOHHOI MmouTe artistdriller@gmail.com.
Marsel Shaidullin can be contacted at artistdriller@gmail.com.

Asmop mexkcma: Poman 3bikos / By Roman Zykov

December 2020, N2 10(24) | 9
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ANALYTICS | ENERGY CONSTRUCTION DISPUTES

DESIGN AND BUILD:
TACKLING ENERGY
CONSTRUCTION DISPUTES

Marily Paralika
International arbitration
partner,

Fieldfisher, Paris

n light of the inherent complexity of energy proj-

ects, construction disputes in the energy sector

present a variety of challenges for stakeholders in-

volved, which go beyond the consequences of de-
lay or disruption.

A large energy project will habitually involve sev-
eral international investors, banks, government agen-
cies, architects, contract managers, multinational
construction and engineering companies and sub-con-
tractors, and will often be closely monitored by pub-
lic interest groups/non-governmental organizations
(NGOs) and other community stakeholders.

In addition to the typical construction issues,
construction disputes in the energy sector involve ad-
ditional issues, specific to the nature of energy projects.

There exist tools, or case management tech-
niques, that may be tailored to the needs of such dis-
putes, with a view to enhancing their efficiency.

Why are energy disputes
so complicated?

Very often, energy sector disputes arise during, or as
a consequence of, the construction phase of large en-
ergy projects. A fairly simple and recurrent example
is where the owner of a power plant project that has

10 | Arbitration.ru

suffered delays during the construction phase faces
penalties for being late in delivering power — prompt-
ing the power plant owner to pursue a claim against
its construction contractor.

While many of their characteristics are com-
mon to all international disputes, energy construc-
tion matters, as well as involving multiple parties,
tend to comprise considerable technical complexity
and cover extensive timelines.

The volume of documentary evidence in energy
construction disputes is therefore normally substan-
tial and the project’s host jurisdiction almost always
has a role to play.

Arbitration clauses in project contracts that spec-
ify which arbitral institution will hear disputes can
create political tensions/complications with the host
state, if domestic courts become involved.

Energy sector disputes also commonly car-
ry significant regulatory and safety implications,
which can trip up project developers unfamiliar
with the legal landscape and need to be carefully
monitored and complied with.

For example, defective construction work
in certain energy projects may have severe regulatory
and environmental consequences, which can prove
extremely costly in terms of fines or remediation ac-
tivities.

Approaching disputes

Generally, when energy construction projects go
wrong, there is the potential for high profile dis-
putes that can attract unwelcome media, political
and NGO attention and intervention. When ap-
proaching these disputes, advisers need to come
armed with specialist knowledge of the energy indus-
try as well as the construction sector, the particular




parties involved and the prevailing regulatory and po-
litical environment.

While many of the types of claims that arise are
common in construction projects, the major differ-
ence in energy-related matters is that such conflicts
often cause further disputes and may have additional
consequences that are potentially greater than the un-
derlying problem of the project not being delivered as
specified. It is therefore vital to appreciate that many
aspects in an energy construction project are inter-
twined and that a design fault, or badly welded pipe,
risks opening the floodgates to a torrent of claims.

For this reason, when a dispute in an energy con-
struction project arises and is submitted to arbitra-
tion, case management techniques can make the dif-
ference between a successful and a negative outcome
for a particular party, or between a time and cost effi-
cient procedure and a long and costly procedure.

Case management
techniques

There is no single right way to conduct construction
arbitrations (the 2019 update to the ICC Commis-
sion on Arbitration and ADR Report on Construction
Industry Arbitrations is one of many resources offering
practical guidance for handling arbitrations efficiently).

However, there are a number of case manage-
ment techniques that may be considered and used
to tailor an energy construction arbitration to fit
the needs of a specific dispute.

These include the appointment of arbitrators —
it is essential that the arbitrators appointed to hear an
energy construction dispute are familiar with both
the energy and construction industries.

Careful selection of experts is also important;
choosing experts with the right technical knowledge
that can speak to the arbitration tribunal and make
themselves understood is more important than cor-
ralling a large number of witnesses.

Parties should also consider whether a dispute is
suitable for, and will benefit from, bifurcation or sep-
arating heads of claims (see below).

Poor document management can slow down
proceedings, so it is wise to ensure access to relevant
project databases/other tools at an early stage.

ENERGY CONSTRUCTION DISPUTES | ANALYTICS

The need for site visits should be addressed in the case
management conference at the beginning of an ar-
bitration — site visits can be helpful, however sites
change and if visits are left too late, they can do more
harm than good.

Finally, settlement discussions and sealed offer
procedures should be considered.

Bifurcation and interim
measures

The existence of construction and non-construction
claims in an energy construction dispute may add
to the procedural complexity of an arbitration. For ex-
ample, in addition to typical construction claims like
delay and disruption or design liability, there are
likely to be non-construction claims for lost profits,
or regulatory and environmental claims. Specific cir-
cumstances, such as the occurrence of force majeure
events, may also give rise to emergencies and need
to be dealt with separately, in advance of the exam-
ination of technical construction claims.

This may favour the use of certain case man-
agement techniques, such as bifurcation and in-
terim measures.

Interim measures

The Queen Mary 2019 International Arbitration Sur-
vey: International Construction Disputes that was
conducted in 2019 found that construction disputes
could often be resolved at an earlier stage of proceed-
ings, if there is more effective use of interim or provi-
sional measures in arbitration.

The findings of the survey show that there is an
appetite within the construction sector to make in-
terim decisions effective “to cause money to change
hands at an earlier stage,” which experience suggests
is often sufficient to effectively resolve disputes.

This tendency is confirmed by the findings
of the ICC Commission on Arbitration report
on Emergency Arbitrator Proceedings, published
in 2019. The report found that half of the first 80
applications for emergency arbitrations made un-
der the ICC Rules related to the construction, en-
gineering and energy sectors.

December 2020, N2 10 (24) | 11
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The report also shed light on the growing importance
of interim relief in international arbitration, which
can be particularly relevant in the current Covid-19
pandemic scenario. The types of relief sought from an
emergency arbitration included an award of security
for costs, preservation of evidence or assets, or pre-
venting the call of performance bonds.

Interim measures may also be granted by nation-
al courts or by already constituted arbitral tribunals.
The availability of these options enable parties to seek
adequate and appropriate protection, in light of the par-
ticularity of their claims or the specific interim relief
required and to decide to apply to a court, emergency
arbitrator, main arbitral tribunal or in some cases a dis-
pute adjudication board. For example, in cases where
parties need to make ex parte applications in national
courts in different jurisdictions to prevent the calling
of bank guarantees, it is important to use the right tool
and pursue an ex parte application, rather than emer-
gency arbitration proceedings.

Careful consideration should also be given
to the possible interaction between different dispute
resolution methods: the interaction between dispute
adjudication boards (DABs) — ‘job-site’ dispute ad-
judication panels set up specifically to hear construc-
tion disputes, typically comprising three independent
and impartial persons selected by the contracting
parties — and emergency arbitrator provisions under
the ICC Rules gave rise to an interesting and poten-
tially ambiguous situation.

In cases where the parties had agreed to a manda-
tory DAB procedure with an optional reference to ICC
arbitration, this raised the question of whether an emer-
gency arbitrator would have jurisdiction, or whether
that relief should be directed back to the DAB.

This is no longer an issue under the 2021 1CC
Rules however, which modified article 29(6) of the ICC
Rules and no longer require the absence of an agree-
ment by the parties for another pre-arbitral procedure
for granting conservatory or interim measures.

Bifurcation/separating claims

In international arbitration proceedings, parties can
request the tribunal to bifurcate proceedings or sepa-
rate heads of claims and make partial awards on cer-
tain parts of claims. This has the potential to enhance

12 | Arbitration.ru

efficiency by producing results on some issues while
others are pending.

Construction arbitrations may be particularly ap-
propriate for bifurcation because, as stated in the 2019
ICC Commission on Arbitration and ADR Report
on Construction Industry Arbitrations, [c]onstruc-
tion cases can involve parties having a matrix of claims
and counterclaims by and against one another.” This
complexity lends itself to separating claims and deal-
ing with each one in distinct or parallel phases.

For example, it is common to divide construc-
tion arbitrations into successive stages (such as liabil-
ity/quantum, or multiple “tranches” of claims) and/
or between issues common to all parties and issues af-
fecting only some parties in the arbitration. Disputes
can also be parcelled into separate heads of claims
and construction and non-construction matters.

However, despite its apparent neatness, bi-
furcation is in reality a more complex issue than
it may appear and requires careful consideration,
for example, of what issues are included in a “liabili-
ty” or a “damages” phase and what evidence should
go into or the other. Misunderstanding what issues
should be bifurcated may cause delays in the proceed-
ings and unwanted expenses, the opposite of what is
sought in principle through bifurcation. It is therefore
not always obvious whether bifurcation will result
in more efficient resolution of the dispute.

But efficiency is not the only consideration that
should be taken into account; procedural strategic
considerations are to be given weight as well and in bi-
furcated proceedings, there is also a risk that certain
issues may be pleaded and decided without the con-
current submission of all the relevant evidence.

Generally, it may be better to decide on wheth-
er to separate the claims after the first round of writ-
ten submissions. In complex construction disputes
in particular, it may be difficult for the tribunal to as-
sess the need or efficiency of bifurcation prior to that
first round of written submissions.

In summary, when deciding whether to request
bifurcation, parties should consider: first, whether
the relevant issues or claims are susceptible to be-
ing decided separately; second, whether bifurcation
or separation of claims will expedite or delay the over-
all proceedings. Lastly, it is also relevant to consider
the likelihood of success of the bifurcated claims.
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DISPUTES UNDER ENERGY CHARTER TREATY (ECT) | ANALYTICS

DEFINITION OF AN “ENERGY DISPUTE"
ACCORDING TO THE ENERGY
CHARTER TREATY

Olga Hamama
Arbitrator and
Co-Founder
Dispute resolution
boutique V29 Legal,
Frankfurt am Main,
Germany

irst proposed in 1990, at the European Energy Council in Dublin, the Europe-

an Energy Charter was transformed into a legally binding document — the En-

ergy Charter Treaty (ECT or Treaty) in 1994.! The ECT entered into force

in April 1998 and has currently fifty-three Signatories and Contracting Par-
ties to the Treaty, including the European Union and Euratom.? The ECT was a one
of its kind multilateral investment protection agreement at the time of the adoption,
as it sought to promote international cooperation in one specific industry — the energy
sector.’ While its historical objective — creation of a legal framework for the cooper-
ation on energy matters between the USSR, the countries of the Central and East-
ern Europe and the West* — has been outpaced, it continues to play a decisive role
for the cross-border cooperation in the energy sector offering a legal framework which
provides foreign investment protection mechanisms and their enforcement through
international arbitration.

As of 9 October 2020, the Energy Charter Secretariat has reported to be aware
of 134 investment arbitration cases which have been instituted under the Treaty.’
No other international trade and investment agreement has apparently triggered
more investment arbitration proceedings. The number of cases has rapidly increased
in the last decade and is likely to rise in view of the expected legislative changes related
to the low-carbon transition:

o
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! Guide to the Energy Charter Treaty, p 8, available at: https://investmentpolicy.unctad.org/inte-
national-investment-agreements/treaty-files/2427/download.

2 The Energy Charter Treaty, available at: www.energycharter.org.

3 K Hobér, The Energy Charter Treaty, p 1.

4 Guide to the Energy Charter Treaty, p §.

3 As the parties to arbitration are not obliged to notify the Energy Charter Secretariat under Article
26 ECT of any disputes, the actual numbers of cases might differ and some awards remain confi-
dential. See List of Cases, last updated on 6 October 2020, available at https://www.energychar-
tertreaty.org/cases/list-of-cases/.
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Keeping in mind the initial objective of the Treaty, it is
worth noting that, as of 2013, the majority of claims
have been filed against the Western European coun-
tries.” In addition, despite the reported primary design
of the Treaty for the fossil fuels industry, the majority
of claims under the ECT arose out of the alleged elec-
tricity breaches related to changes in incentives in elec-
tricity production from the renewable energy sources.®

In view of the continuing importance
of the Treaty, this contribution has been drafted
based on the speaking notes for the presentation
during the joint Stockholm Chamber of Commers
and Ukrainian Arbitration Association webinar
on ECT Disputes.’ It focuses on a very limited aspect
of'the scope of the Treaty’s protection — the definition
of the notion of an “Energy Dispute” — a task which
has been defined for the webinar in view of the lengthy
definitions and not particularly user-friendly com-
plex structure of the Treaty and related documents. '
For this purpose, the contribution will first briefly
map the overall scope of protection under the ECT
and the legal definition of the “Economic Activity
in the Energy Sector”. Then, selected cases address-
ing this notion will be presented. Concluding, the ar-
ticle briefly addresses possible changes to the ECT
in view of the ongoing modernisation process.

Scope of Protection

The ECT Treaty does not contain a definition of an
“Energy Dispute”. Part III of the Treaty compris-
es provisions on investment protection applicable
to “Investments of Investors” enforceable according
to Articles 26-28 ECT." In other words, the scope

of protection pursuant to Part III of the ECT delin-
eates the right to arbitration under Article 26 ECT,
since the Investor’s right to arbitration is limited
to disputes between a “Contracting Party” and an
“Investor” of another “Contracting Party” relating
to an ‘““Investment” of the “Investor” in the Area
of the first “Contracting Party”.

Article 1 (7) ECT defines the notion of “In-
vestor” as a natural person having the citizenship
or nationality of or who is permanent resident in that
Contracting Party in accordance with its applica-
ble law; or a company or other organisation organ-
ised in accordance with the law applicable in that
Contracting Party. Article 1 (6) ECT defines a very
broad notion of “Investment”, referring to any kind
of asset, which is owned or controlled directly or in-
directly by an Investor and includes: “(a) tangible
and intangible, and movable and immovable, prop-
erty, and any property rights such as leases, mort-
gages, liens, and pledges; (b) a company or business
enterprise, or shares, stock, or other forms of equity
participation in a company or business enterprise,
and bonds and other debt of a company or business
enterprise; (c) claims to money and claims to perfor-
mance pursuant to a contract having an economic
value and associated with an Investment; (d) Intel-
lectual Property; (e) Returns; (f) any right conferred
by law or contract or by virtue of any licenses and per-
mits granted pursuant to law to undertake any Eco-
nomic Activity in the Energy Sector.

Article 1 (6) ECT also stipulates that
“Investment” refers to any investment associat-
ed with an Economic Activity in the Energy Sec-

¢ For more statistics see ECT’s Dirty Secrets, available at: https.//energy-charter-dirty-secrets.org/.
7 ECT’s Dirty Secrets, States under attack — A legal nightmare for East and West, available at: https.//energy-charter-dirty-se-

crets.org/.

§ Dr Y Saheb, Modernization of the Energy Charter Treaty, 3 March 2020, available at: https://www.youtube.com

watch 2v=4Z6 PKIdL-20&t=1769s.

? ECT Disputes, a joint SCC and UAA webinar, 26 November 2020, available at; https://www.youtube.com/watch ?v=4YhjT-

tOuHgM & t=378Is.

19 The ECT is a complex treaty comprising 8 Parts, fifty Articles and fourteen Annexes, which constitute an integral part of
the Treaty, in addition to 5 Decisions, 22 Understandings, 8 Declarations (adopted at the same time as the Treaty to assist in
its interpretation and application) and Interpretations. The Treaty itself is Annex I to the Final Act of the European Charter
Conference. The Decisions constitute Annex 2 to the Final Act of the European Charter Conference.
' The protection mechanisms of the Treaty thereby apply to the so-called “post-investment phase”, see K Hobér, Investment
Arbitration and the Energy Charter Treaty, Journal of International Dispute Settlement, 2010, p 5.
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tor and to investments or classes of investments
designated by a Contracting Party in its Area as
“Charter efficiency projects” and so notified
to the Secretariat.” (emphasis added)

Thus, the definition of Investment in the first
part of Article 1(6) is very broad and inclusive. The re-
quirement of an “association with” the energy sector
restriction in the final part of Article 1(6) is rath-
er open-textured. Accordingly, the Treaty does not
require an Investment to be an Economic Activi-
ty in the Energy Sector, but only to be associated
with the latter. Article 1 (5) ECT in its turn defines
the notion of the “Economic Activity in the Energy
Sector” as follows:

“Economic Activity in the Energy Sector”
means an economic activity concerning the ex-
ploration, extraction, refining, production, stor-
age, land transport, transmission, distribution,
trade, marketing, or sale of Energy Materials
and Products except for those included in An-
nex NI, or concerning the distribution of heat
to multiple premises.”

The Treaty thereby does not limit the sources
of energy. Further regulations with regard to the Eco-
nomic Activity in the Energy Sector can be found
in the so-called Understandings comprised in the Fi-
nal Act of the European Energy Charter Conference.
Understanding 2 with respect to Article 1 (5) ECT
clarifies that the Treaty confers no right to engage
in economic activities other than Economic Activi-
ties in the Energy Sector. At the same time, it pro-
vides the following, non-exhaustive illustrative list
of Economic Activities in the Energy Sector:

*  Prospecting and exploration for, and ex-
traction of, e.g. oil, gas, coal and uranium;

» Construction and operation of power gen-
eration facilities, including those powered
by wind and other renewable energy sources;

* Land transportation, distribution, storage
and supply of Energy Materials and Prod-
ucts, e.g., by way of transmission and distri-
bution grids and pipelines or dedicated rail

S D|SPUTES UNDER ENERGY CHARTER TREATY (ECT) | ANALYTICS

lines, and construction of facilities for such,
including the laying of oil, gas, and coal
slurry pipelines;

* Removal and disposal of wastes from energy
related facilities, including oil rigs, oil refin-
eries and power generation plants;

* Marketing and sale of, and trade in Ener-
gy Materials and Products, e.g., retail sales
of gasoline; and

* Research, consulting, planning, manage-
ment and design activities related to activi-
ties mentioned above, including those aimed
at Improving Energy Efficiency.'?

Articles 1 (4) and (4°%) ECT refer to Annexes
EM I and EM 1II as well as Annexes EQ I and EQ
IT for the list of items falling within the definition
of “Energy Materials and Products” and “Ener-
gy-Related Equipment” respectively. A protected
Energy Material and Product, as well as Energy-Re-
lated Equipment have to be included into these lists
and shall not be excluded by Annex NI. Annex EM
I contains a very detailed list of various Energy Mate-
rials and Products related to nuclear energy and coal,
natural gas, petroleum and petroleum products, elec-
trical energy and other energy, including fuel wood
and wood charcoal. Annex EQ I includes a 17-pages
long list of Energy-Related Equipment.

The Notion of “Investment
Associated with

an Economic Activity in the
Energy Sector” in Case Law

Despite the detailed lists and examples of investments
associated with an Economic Activity in the Ener-
gy Sector, based on publicly available information,
a number of Arbitral Tribunals dealt with jurisdic-
tional challenges based on the arguments that an
activity in question did not qualify as an Investment
under the ECT because the activity either did not
qualify as an “Economic Activity in the Energy Sec-

2 Final Act of the European Energy Charter Conference, Understanding 2.
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tor” or because the Investment was not “associated”
with the latter. Below examples demonstrate how se-
lected Arbitral Tribunals dealt with such challenges
in practice and provide some guidance on possible
interpretation of the ECT.

Amto v Ukraine

In a dispute between a Limited Liability Company
Amto against Ukraine, the Arbitral Tribunal dealt
with a jurisdictional objection challenging the exis-
tence of an investment and whether undertakings
of Claimant constituted an associated Economic
Activity in the Energy Sector.'> The dispute arose
out of the bankruptcy of the Zaporozhskaya nuclear
power plant (ZAES) and its default under contracts
to claimant’s subsidiary for maintenance works car-
ried out at the plant.

Ukraine contested jurisdiction of the Tribunal,
arguing that Amto’s shares in the Ukrainian compa-
ny EYUM-10 did not constitute a qualified “Invest-
ment” under the ECT, since they were not “associat-
ed with an Economic Activity in the Energy Sector”,
as required by Article 1(6) ECT."* Respondent stat-
ed that EYUM-10’s activities, which consisted
of electric installation works, repair, reconstruc-
tion and technical re-equipment works and services
to ZAES, did not fall within any of the categories
listed in Article 1(5) ECT, which constituted the con-
trolling definition of “Economic Activity in the En-
ergy Sector”, and also did not fall within the illustra-
tive list of “Economic Activity in the Energy Sector”
presented in the Understandings I'V.2.b.ii of the Final
Act of the European Energy Charter Conference.'
Respondent argued that Understanding 2 to the Final
Act Energy Charter Conference included illustrative

list of Economic Activities in the Energy Sector, inter
alia, referring to “construction and operation of pow-
er generation facilities” and emphasised that the Un-
derstandings were not part of the ECT and could not
be used to extend or modify the definition in Article
1(5) ECT."® Further, Respondent added that “con-
struction and operation” were a compound and sin-
gle standard and if the Claimant’s activities amount-
ed to construction they did not involve or concern
the operation of power generation facilities.'”

In addition, Respondent stated that Amto’s
shares in EYUM-10 were not sufficiently close
“associated with” an economic activity of ZAES/
Energoatom in the energy sector, such as the pro-
duction (or sale) of Energy Materials and Products.'
Respondent purported that the ECT did not protect
“investments remotely or loosely related to Eco-
nomic Activity in the Energy Sector” and referred
to the fact that ZAES/Energoatom had multiple con-
tractual relationships.” Respondent indicated that
it was not the object and purpose of the ECT to ex-
tend investment protection to ordinary commercial
transactions.”? Respondent further argued that an
Investment “should have stable, long-term, intensive
episodic, fragmentary, incidental, etc” and indicated
that EYUM-10’s short term case-by-case relation-
ships with ZAES in respect of repair and reconstruc-
tion works did not have such integrity and stability as
to justify ECT protection.?!

Claimant in its turn argued that its ownership
of shares in EYUM-10, pursuant to the broad defi-
nition laid down in Article 1(6) ECT, constituted an
Investment, and hence, Amto qualified as an Investor
under Article 1(7).2 Furthermore, Claimant stated
that Amto’s Investment, i.e. the ownership of shares
in EYUM10, “was associated with an Economic

B3 Limited Liability Company Amto v Ukraine (Amto v Ukraine), SCC Case No. 080/2005, Final Award, 26 March 2008;

available at: https:

www.italaw.com/sites/default/files/case-documents/ita0030.pdf.

" Amto v Ukraine, Final Award, para 26 a).
5 [bid.

6 [bid.

7 Ibid, para 40.

8 Ibid, para 26 a).

P Ibid, para 40.

2 Ibid.

21 Ibid.

22 Ibid, para 26 a).
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Activity in the Energy Sector”. Claimant also indi-
cated that EYUM-10 provided qualified construc-
tion and maintenance services to the nuclear indus-
try in Ukraine, and according to the illustrative list
contained in Understanding No 2, such work should
be deemed to constitute an “Economic Activity
in the Energy Sector” pursuant to Article 1(5) ECT.

Having mapped out the regulatory framework
and having assessed the evidence, the Arbitral Tri-
bunal confirmed that that EYUM-10’s contracts
related to electrical installation, repairs and tech-
nical reconstruction or upgrading - the provision
of technical services - at the ZAES nuclear power
plant.?® The Arbitral Tribunal also considered that
the interpretation of the words ,,associated with®
involved a question of degree, and referred pri-
marily to the factual rather than legal association
between the alleged investment and an Economic
Activity in the Energy Sector.?* The Tribunal pro-
ceeded with stating that a mere contractual relation-
ship with an energy producer would be insufficient
to attract ECT protection where the subject-mat-
ter of the contract had no functional relationship
with the energy sector. The Arbitral Tribunal further
found that the open-textured phrase ,associated
with® must be interpreted in accordance with the ob-
ject and purpose of the ECT, as expressed in Article 2
ECT, thus, finding that the associated activity of any
alleged investment must be energy related, without
itself needing to satisfy the definition in Article 1(5)
of an Economic Activity in the Energy Sector.?

The Tribunal found that ZAES/Energoatom
was engaged in an Economic Activity in the Ener-
gy Sector as its activity concerned the production
of Energy Material and Products, namely electri-
cal energy.?® The Arbitral Tribunal went on to un-

Z Ibid.
2 [bid, para 42.
Z Ibid.
% [bid, para 43.
27 Ibid.
2 Ibid.
2 Ibid.
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derline that EYUM-10 provided technical services
- installation, repair and upgrades — which were di-
rectly related to the production of electrical energy
and were provided through multiple contracts over
a substantial period of time.”” The Arbitral Tribu-
nal referred to the case specific evidence, i.e. a let-
ter to EYUM-10 dated 28 February 2002 in which
ZAES had described EYUM-10 as being a ,,strategic
partner for 20 years® and had stated that EYUM-10’s
services were ,,strategically important and directed
on the reliable and safe exploitation of power units
of our nuclear power plant.”? The Tribunal then went
on to find that the close association of EYUM-10
with ZAES in the provision of services directly relat-
ed to energy production meant that Amto’s share-
holding in EYUM-10 was an ,,investment associated
with an Economic Activity in the Energy Sector” and,
thus, qualified as an Investment within the meaning
of the Treaty.”

Electrabel S.A. v Hungary

In a dispute following Hungary’s termina-
tion of a power purchase agreement concluded
with the investor, arguably as part of the State’s pro-
gram for liberalizing its electricity market to com-
ply with EU laws on State aid, the Arbitral Tribunal
weighed in on the definition of Investment accord-
ing to Article 1 (6) ECT in view of the requirement
for the Investment to be “associated with an Eco-
nomic Activity in the Energy Sector”.3

With regard to the electricity generation,
the Tribunal noted that it was clear from the ordinary
meaning of the term that electricity generation con-
stituted an Economic Activity in the Energy Sector.?!
The Arbitral Tribunal further found that, in accor-

3 Electrabel S.A. v. Republic of Hungary, ICSID Case No. ARB/07/19 (Electrabel S.A. v Hungary), Decision on Jurisdiction,
Applicable Law and Liability, 30 November 2012, available at: https://www.italaw.com/sites/default/files/case-documents

italaw 107 Iclean.pdf.

31 Electrabel S.A. v Hungary, Decision on Jurisdiction, Applicable Law and Liability, para 5.50.
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dance with the definition contained in Article 1(5)
ECT and provisions of Annex EM paragraph 27.16
ECT and Annex NI ECT, the activities of “produc-
tion” and “sale” of “electrical energy” as “energy
materials” also constituted an “Economic Activity
in the Energy Sector.”3?

The Arbitral Tribunal then proceeded with ad-
dressing the disagreement between the Parties with re-
gardsto the application of Article 1 (6) (¢) and (f) ECT
to the power purchase agreement in question (PPA). >
Article 1 (6) (¢c) ECT defines as an “Investment” con-
tractual claims to money or performance, having an
economic value and associated with an investment.
The Arbitral Tribunal found that the PPA comprised
contractual claims to money, constituted by the ca-
pacity and energy fees, as well as contractual claims
to performance, which also had an economic value.**
With regard to the Parties disagreement as to what ex-
tent the limitation of the phrase “associated with an
investment” gave rise to circularity in the ECT’s defi-
nition of “Investment” (“Investment ... includes ...
claims ... associated with investment”), the Tribunal
stated the following:

“Under the Vienna Convention, the correct

interpretation must give effect to the terms

in their context and avoid obscure results.

To this end, as a matter of common sense,

it is necessary to understand “investment”

in sub-paragraph (c) to mean an invest-
ment other than the one addressed in this
same sub-paragraph. In the present case,
the Tribunal considers the rights arising out
of the PPA to be associated with the Claim-
ant’s overall investment described above.

In other words, the Tribunal agrees

with the Respondent’s submission and de-

cides that this category of investment is de-
pendent on the overall investment.”?

32 Ibid.

¥ Ibid.

3 Ibid, para 5.52.

35 Ibid, para 5.53.

% Ibid, para 5.54.

37 Ibid, paras 5.55-5.57
3 Ibid, para 5.58.
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The Tribunal further indicated that its position was

supported by the decision of the Tribunal in Amco

v Ukraine:
“In that case, ZAES/Energoatom constituted
the overall investment and its activity concerned
the production of electrical energy. Although
Ukraine argued that Amto’s shareholding
in another company (which provided technical
services to ZAES) did not constitute an invest-
ment under the ECT since its operations were
not “associated” with an economic activity
in the energy sector, the tribunal concluded that
the association of the technical services provider
with ZAES was directly related to energy pro-
duction; and Amto’s shareholding in the service
provider was thus considered as an “investment”
under the ECT.”*

Finally, the Arbitral Tribunal ruled that the PPA
Termination Claim met the requirements of Article
1 (6) (f) ECT, as it the PPA constituted a commer-
cial agreement to undertake the sale and distribu-
tion of electricity and was thus ,,associated” with an
economic activity in the energy sector.’” The Tribu-
nal concluded that the right to undertake electricity
sales and distribution pursuant to Hungarian law was
associated with an Economic Activity in the Energy
Sector and as such constituted an Investment under
Article 1 (6) (f) ECT.®

Energoalliance Ltd v Moldova

In a dispute arising out of the non-payment of accu-
mulated debt by the State-owned entity Moldtranse-
lectro and by another former partner of Energoalians
for the supplied energy, the Arbitral Tribunal briefly
touched upon the notion of “association” of an In-
vestment with an “Economic Activity in the Energy



Sector” finding that an activity directly resulting from
the sale of electricity fulfilled this requirement.** Hav-
ing considered the arguments of Respondent stating
that the supply of electricity could not constitute an
“Investment” as contracts for the sale of goods are
not “Investments” covered by the ECT protection,
the Tribunal found that Claimant’s “Investment”
was “associated with Economic Activity in the En-
ergy Sector.” Arriving at this decision, the Arbitral
Tribunal noted that trade in electricity fell with-
in the definition of the term of “Economic Activity
in the Energy Sector” and that Claimant’s rights were
“associated” with such activity as they emerged as
a direct result of the sale of electricity.*!

Blusun S.A,, et al. v ltaly

In a dispute arising out of the legislative re-
forms affecting the renewable energy sector
in Italy, the Arbitral Tribunal addressed require-
ments of Article 1 (5) and (6) ECT, responding
to the jurisdictional objection of Respondent
based on the argument that Claimant’s activity did
not qualify as an Economic Activity in the Energy
Sector as it was related to activities preceding’s
the actual construction of a power plant that were
a mere “precondition for the realization of an am-
bitious project that would produce an effect”. #?
The Arbitral Tribunal first turned to the broad
definition of “Investment” according to Article 1 (6)
ECT indicating that it applied to “any investment
associated with an Economic Activity in the Energy
Sector”.® Following the definition of the “Economic
Activity in the Energy Sector”, the Tribunal resort-
ed to the Understandings identifying “construction
and operation of power generation facilities, includ-
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ing those powered by wind and renewable energy
sources” as such activity.* The Arbitral Tribunal went
on to rule that “the words ‘construction and oper-
ation’ [did] not impose a cumulative requirement;
if they did, an investor purchasing an already con-
structed plant would not be covered.” Applying
the facts of the case, the Tribunal found that as long
as the project was lawful and not merely speculative,
it qualified as investment within the terms of Articles
1(5) and (6) ECT, “whatever the position with merely
preparatory work, e.g. in the preparation of a tender
or the negotiation of a concession, once an active
process of construction of an energy project involv-
ing substantial resources [has been] commenced,
the merely preparatory phase is over and the project
qualifies as an investment.”.*

Above cases demonstrate that a fact-specific-
differentiating approach might be necessary in or-
der to establish whether an Investment in dispute is
“associated with an Economic Activity in the En-
ergy Sector”.

Modernisation of the Treaty
and its possible implications

At the moment, the ECT is undergoing a modernisa-
tion process, which has been initiated back in 2018.4
The modernisation mandate, inter alia, envisaged
potential revision of Article 1 (5) and (6) ECT in-
dicating that some international investment agree-
ments required protected investments to fulfil spe-
cific characteristics, such as commitment of capital,
an effective contribution to the host State’s econo-
my, and a certain duration, and/or include a legal-
ity requirement, such as compliance with domestic

¥ Energoalliance Ltd v The Republic of Moldova, UNCITRAL ad hoc arbitration, Arbitral Award, 23 October 2013, para 225.

Unofficial English translation available at: https://www.energychartertreaty.org/fileadmin/Documents Media/Cases/27 En-

ergoalians/Fin_Aw_FEnergoalians_v. _Moldova_ENG.pdf.
0 [bid.

“ Ibid.

#2 Blusun S.A., Jaen-Pierre Lecordier and Michael Stein v Italian Republic, ICSID Case No. ARB/14/3, Award, 17 Decem-

ber 2016, para 262.
# [bid, para 263.

# [bid.

# [bid.

% Decision of the Energy Charter Conference on Modernisation of the Energy Charter Treaty, 28 November 2017.
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laws, including anticorruption/bribery regulations.
In addition, the mandate indicated that some ECT
annexes on energy products and materials could
be updated and the definition of ‘economic activity
in the energy sector’ (could be clarified).

The initial positions of the Contracting Parties
with regard to the proposed changes to the defini-
tion of the “Economic Activity in the Energy Sec-
tor” differed greatly, including suggestions to amend
the definition in view of the required low-carbon
transition and an opposition to make any changes
at all.¥ The First Negotiation Round on the Mod-
ernisation of the Energy Charter Treaty took place
on 6-9 July 2020 by videoconference.” Initial
proposals and discussion papers were presented
and discussed in detail by the delegations. The Par-
ties, inter alia, discussed possible revision of the defi-
nition of “Economic Activity in the Energy Sec-
tor” and definition of “Investment”.”!

On 26 October 2020, a Proposal of the EU
for the modernisation of the Energy Charter Trea-
ty has been leaked online suggesting implementing
changes related to the definition of the Economic
Activity in the Energy Sector.’> The EU Proposal
included an exception to the application of Part I1I
ofthe Treaty to Energy Materials and Products in An-
nex EM I under the heading “Coal. Natural Gas. Pe-
troleum and Petroleum Products. Electrical Energy”,
subheadings 27.01 to 27.15, and to the production
of Electrical energy (27.16) if it is produced from one
of the products in subheadings 27.01 to 27.15 in re-
lation to an Investment made in the Area of a Con-
tracting Party after the date of entry into force or pro-

7 Ibid.
* Ibid.

visional application of the amendment to the Treaty.>
At the same time, the EU proposed that the provisions
of Part I1I of this Treaty shall apply until 31 December
2030 to the production of Electrical energy (27.16)
produced from Petroleum gases and other gaseous
hydrocarbons (27.11). through power plants and in-
frastructure enabling the use of renewable and low
carbon gases and emitting less than 550 g of CO2
of fossil fuel origin per kWh of electricity in relation
to such Investments.>* If such Investments, howev-
er, replace existing Investments producing Electrical
energy (27.16) from Energy Materials and Products
under the subheadings 27.01 to 27.10, the provisions
of Part III of the Treaty shall apply until 31 December
2040 according to the proposal._

The EU Proposal goes on to suggest that the pro-
visions of Part III of the Treaty shall apply until 31
December 2040 to Investments in gas pipelines made
in the Area of a Contracting Party after the date of en-
try into force or provisional application of the amend-
ment to the Treaty, “provided that the pipelines are
able to transport renewable and low-carbon gases,
as well as hydrogen”.*® Finally, the EU proposes that
“ten years after the entry into force or provisional
application of the amendment to the Treaty, the pro-
visions of Part III of this Treaty shall cease to apply
to Energy Materials and Products in Annex EM
I under the headins “Coal. Natural Gas, Petroleum
and Products, Electrical Energy”, subheadings 27.01
to 27.15, as well as to the production of Electrical en-
ergy (27.16) if it is produced from one of the prod-
ucts in subheading 27.01 to 27.15, in relation to any
Investment made in the Area of a Contracting Party

# Decision of the Energy Charter Conference on Adoption by Correspondence — Policy Options for Modernisation of the ECT,
6 October 2019, available at: https.//www.energycharter.org/fileadmin/Documents Media/CCDECS/2019/CCDEC201908.pdf.
30 For a comprehensive overview of the process, see Modernisation of the Treaty, available at: https://www.energycharter-
treaty.org/modernisation-of-the-treaty/.

31 Public Communication on the First Negotiation Round on the Modernisation of the Energy Charter Treaty, 6-7 July 2020,
available at: https.//www.energychartertreaty.org/fileadmin/Documents Media/Library/Public communication EN I.pdf.
32 Council of the European Union, EU Text Proposal for the Modernisation of the Energy Charter Treaty, 26 Octo-
ber 2020, available at: https://www.politico.eu/wp-content/uploads/2020/ 10/Commission-Proposal- Economic-Activi-
ty-and-Scope- ECT-October-26-2020-Scanned-Version I.pdf.

3 [bid.

3 [bid.

3 [bid.
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before the date of entry into force or provisional ap-
plication of the amendment to the Treaty.”>® The EU
Proposal also includes amendments to Annex EM
I in “Other Energy” section as well as the definition
of the Energy-Related Equipment and Annex EQ 1.
In addition, the definition of the Economic Activi-
ty in the Energy Sector is proposed to be expanded
by specifically referring to “the operation and main-
tenance of Energy-Related Equipment”.”’

These aspects of the EU’s Proposal seem
to be clearly motivated by the EU’s commitment
to the Paris Agreement and the low-carbon tran-
sition.’® In October 2020, the EU Parliament also
voted in favor of ending the investment protection
in fossil fuels as a result of the ECT’s modernisa-
tion.” These developments show that, at least as far as
the motivation of the European Union is concerned,
the ECT might undergo substantial changes as a re-
sult of the modernisation. If implemented, the notion

% Ibid.

S D|SPUTES UNDER ENERGY CHARTER TREATY (ECT) | ANALYTICS

of the “Energy Related Economic Activity”
and respective Annexes and Understandings might
be amended to reflect the phasing-out of fossil fuels
and incentivize the low-carbon transition.

However, whether any of these sugges-
tions will be adopted at the end remains high-
ly questionable. In order to amend the ECT
an unanimous vote of the Contracting Par-
ties is required — a rather daunting task in view
of the different interests and positions presented
at the table. In view of the continued dominant
capital expenditure of the big oil and gas compa-
nies into fossil fuels (99,20 %)% on the one hand
and increasing pressure with regard to the align-
ment with the Paris Agreement in some coun-
tries on the other, the modernisation process
of the ECT remains an important process to ob-
serve, as it might have far-reaching consequences
for the energy sector in the decades to come.®!

37 Council of the European Union, EU Text Proposal for the Modernisation of the Energy Charter Treaty, 26 October 2020.
3% See EU Climate Action and the European Green Deal, available at: https.//ec.europa.eu/clima/policies/eu-climate-ac-

tion_en.

% Furopean Parliament, 8 October 2020, Texts Adopted, P9 TA-PROV(2020)0253, available at: https://www.europarl.euro-

pa.eu/doceo/document/TA-9-2020-0253 EN.pdf.

% D Roberts, On Climate Change, Oil and Gas Companies Have a Long Way to Go, 5 September 2020, available at:

htips:,

www.vox.com/energy-and-environment/2020/9/25/21452055/climate-change-exxon-bp-shell-total-chevron-oil-gas.

' On 18 December 2020, the Modernisation Group is scheduled to hold a meeting to consider and adopt agenda for the nego-

tiations to be held in 2021.
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n 30 December 2019, Ukrainian JSC
“NJSC Naftogaz of Ukraine” (“Naf-
togaz”) and Russian PJSC Gazprom
(“Gazprom”) (together the “Parties™),
settled a number of multi-billion dollar disputes
arising under their Gas Sales and Transit Con-
tracts from 2009 (the “2009 Contracts”), con-
cerning prices, payments, the legality of con-
tractual provisions and anti-competitive conduct
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under the 2009 Contracts (the “Settlement”).
The Settlement settled disputes under the 2009
Contracts, which had been on-going since both
Parties initiated arbitration under the Gas Sales
Contract in June 2014 (the “Gas Sales Arbitra-
tion”),? and Naftogaz initiated arbitration under
the Transit Contract in October the same year
(the “Transit Arbitration™) (together the “2014
Arbitrations”) .’

I Mr Dag Mjaaland and his team from Wikborg Rein (the authors) acted as lead counsel to Naftogaz against Gazprom in the

disputes described below.
2 SCC Arbitration Cases 2014/078/080.
3 SCC Arbitration Case V2014/129.
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This case note concerns the arbitrations that the Par-
ties initiated in 2014, and describes the background
for the disputes, the disputes and the awards that were
rendered in the 2014 Arbitrations in 2017 and 2018
(the “Awards”), as well as the subsequent proceed-
ings and the Settlement.* In particular, we refute some
myths about the Awards, namely that i) the Take or Pay
obligation under the Gas Sales Contract was regular,
ii) that the Awards were politically motivated and re-
lied on Ukraine’s economic difficulties, and iii) that
the Awards made the overall contractual relationship
between the Parties imbalanced. For completeness,
we also briefly describe the subsequent proceedings
and the developments leading up to the Settlement.

The Background
for the disputes

On 19 January 2009, Naftogaz and Gazprom en-
tered into two Contracts, one for gas sales to Ukraine
(the “Gas Sales Contract”) and one for gas transit
through Ukraine (the “Transit Contract”).’

The two contracts were signed following a three-
week stand-off where Gazprom cut gas supplies first

to Ukraine and then to Europe,® most likely in an at-
tempt to embroil Europe in the dispute and impose
a new regime on the Ukrainian gas transmission sys-
tem (with itself as part owner).’

The Gas Sales Contract

The Gas Sales Contract had a term of eleven years,
from and including 2009 to and including 2019.}
The initial Annual Contract Quantity (“ACQ”), i.e.
Gazprom’s maximum annual delivery obligation,
was 40 bcm for 2009 and 52 bem for 2010 to 2019.°
The latter is an extraordinarily large quantity which
covered Ukraine’s total gas consumption. The take-
or-pay provisions stipulated that Naftogaz should pay
for 80% of the ACQ regardless of whether Naftogaz
took delivery of the Natural Gas or not,'” without
earning any credit towards future gas deliveries, so
called make-up-gas. Make-up gas is a regular ele-
ment in European take-or-pay clauses.'' Naftogaz
had no contractual entitlement to adapt the volumes
to its changing needs.

The Contract Price was established in a Price
Formula which linked the price of Natural Gas
to the prices of gas oil and fuel oil.'”> This Price

* The 2009 Gas Sales and Transit Contracts were published by the Ukrainian news site “Ukrainska Pravda” almost imme-
diately after their conclusion and the main terms were analysed and debated in public at the time. Inter alia because the Gas
Sales Contract was public, the Svea Court of Appeal rejected Gazprom’s request to keep parts of the court file secret in the
Jjudgment ending Gazprom’s challenge of the Separate Award, see page 39 of the Svea Court of Appeal’s Judgment in Case No.
T-10191-17. The Judgment and an unofficial translation to English are made freely available at the Swedish Arbitration Por-
tal, a project facilitated by the SCC to increase transparency in arbitration: hitps.//www.arbitration.sccinstitute.com/views,

pages/getfile.ashx ’portalld=89&docld=3816089&prop Id=1579 (original), hitps://www.arbitration.sccinstitute.com/views,

pages/getfile.ashx ’portalld=89&docld=3816089&prop Id=1578 (unofficial translation). Furthermore, to be as transparent

as possible, Naftogaz has published redacted versions of the Awards on its website.

3 Separate Award § 4, and O. Shchedrov and R. Popeski, “Russia and Ukraine sign 10-year gas supply deal”, Reuters, 19 Jan-
uary 2009, https.//www.reuters.com/article/us-russia-ukraine-gas-idUSTRES50620520090119, accessed 4 December 2020.
¢ T. Gustafson, The Bridge: Natural Gas in a Redivided Europe (Harvard University Press, 2020) (Kindle Edition), loc 6734
and 6742.

7' S. Pirani, J. Stern and K. Yafimava, “The Russo-Ukrainian gas dispute of January 2009: a comprehensive assessment”,
OIES Paper: NG27 (2009), pages 35 — 36, and “TIMELINE: Gas crises between Russia and Ukraine”, Reuters, 11 Jan-
uary 2009, available at https.//www.reuters.com/article/us-russia-ukraine-gas-timeline-sb-idUSTRE504 14720090111,
accessed 4 December 2020.

8 Gas Sales Contract Clause 2.2.

? Ibid.

10 Gas Sales Contract Clause 2.2.5.

T A. Brautaset, Norsk Gassavsetning (Sjorettsfondet, 1998), pages 213-214; and P. Roberts, Gas and LNG sales and trans-
portation agreements (Sweet & Maxwell, 2014) 4" ed. pp. 218-219.

2 Gas Sales Contract Clause 4. 1.
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Formula rapidly brought the Contract Price out
of touch with market prices, as European gas prices
were decoupled from oil product prices and the oil
price surged. Both Parties were entitled to a revision
of the Contract Price in case of significant changes
in the fuel and energy market and if the Contract
Price did not reflect the level of market prices.'3

The Contract also contained a destination
clause, prohibiting Naftogaz from selling gas deliv-
ered underthe Gas Sales Contract outside of Ukraine,
and a mandatory sales clause, obliging Naftogaz
to sell 25 per cent of the gas delivered to a Ukrainian
subsidiary of Gazprom.'

The Transit Contract

The Transit Contract initially provided for transit
of at least 110 bcm of natural gas per year through
Ukraine to Europe and Moldova, in the elev-
en years from 2009 to 2019."5 That volume covers
approximately 50-60 per cent of Russian Natural
Gas exports to Europe. The Contract was essen-
tially a prolongation of the Parties’ previous tran-
sit contract from 2002, except that from 2010 on-
wards, the tariff was supposed to reflect European
principles of tariff formation and the tariff level
in the European gas market.'®

Gazprom could adapt the annual volumes
to be delivered for transit based on its actual transport
needs by following an agreed procedure.!” Essentially,
all Gazprom had to do was to notify Naftogaz suffi-
ciently in advance to allow Naftogaz to offer the re-
leased capacity to other shippers.

3 Gas Sales Contract Clause 4.4.

" Gas Sales Contract Clauses 3.10 and 9.7, respectively.
3 Transit Contract Clause 3. 1.

16 Transit Contract Clause 8.7.

7 Transit Contract Clause 3.2 second sentence.

'8 Transit Contract Clause 8.7.

1 Transit Contract Clause 3. 10.

A tariff revision provision entitled both Parties to a re-
vision of the tariff if there was a significant change
in the determination of transit tariffs in the European
gas market, and if the tariff under the Transit Con-
tract did not correspond to the level of transit tariffs
in the European gas market.'

The Transit Contract also contained a regu-
lar damages clause, entitling each Party to damages
for the other Party’s breach of contract."

The Gas Sales Arbitration

Following the Maidan revolution in Ukraine, Gaz-
prom first cancelled one politically motivated gas price
discount granted in December 2013 Effectively, this
“discount” only brought the price back to market lev-
els.?! Subsequently Gazprom also cancelled the gas
price discount which passed on a Russian gas export
tax reduction based on the Kharkiv Treaty.?> The Gas
Sales Contract price immediately and significantly in-
creased far above European market prices.

Against this background, Naftogaz initiated
the Gas Sales Arbitration on 16 June 2014. Naftogaz
claimed a significant reduction of the gas price pursu-
ant to the price revision clause of the Gas Sales Con-
tract, and/or that Gazprom reinstate the discounts
that had been cancelled. Naftogaz also requested that
the volume and take-or-pay provisions be declared in-
valid ab initio and significantly revised for the future
based on competition law and/or Swedish contract law,
and that certain other anti-competitive and uncon-
scionable provisions, including the destination clause
and the mandatory sales clause should be invalidated.?

20 Press statement following a meeting of Russian-Ukrainian Interstate Commission, 17 December 2013, http.//en.kremlin.ru
events/president/transcripts/ 19854 accessed on 4 December 2020.
21 “Ostchem raises loan from Gazprombank to buy 5 bem of Russian gas, says Firtash”, Interfax Ukraine, 19 November 2013,

https:,

en.interfax.com.ua/news/economic/175663.html accessed on 4 December 2020.

22 “Ukraine extends lease for Russia’s Black Sea Fleet”, The Guardian, 21 April 2010, hitps://www.theguardian.com
world/2010/apr/21/ukraine-black-sea-fleet-russia accessed on 4 December 2020.

2 Separate Award pages 679-689.
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On the same day as Naftogaz initiated arbitra-
tions, Gazprom initiated a separate arbitration
under the Gas Sales Contract,?* and cut deliveries
to Naftogaz.?> The two arbitrations were consoli-
dated into one. Gazprom denied all of Naftogaz’s
requests, and pursued a USD 46 billion take-or-
pay claim. Gazprom also claimed payment for gas
delivered in specific months of 2013 and 2014.%
Naftogaz paid USD 3.1 billion for this gas in No-
vember and December 2014,%” and accepted that
Gazprom might be entitled to additional pay-
ments, depending on the outcome of Naftogaz’s
request for price revision, and/or whether the can-
celled discounts would be reinstated.

The Transit Arbitration

In October 2014, Naftogaz also initiated arbitration
under the Transit Contract.?® In particular, Naftogaz
claimed i) revision of the Transit Contract to bring
it into line with European and Ukrainian compe-
tition and energy law, ii) tariff revision pursuant
to the tariff revision clause, and iii) damages for Gaz-
prom’s under-deliveries of transit gas in all years from
2009 to 2017 inclusive, based on the regular damages
clause in the Contract.”

Gazprom rejected all of Naftogaz’s claims.
The arguments were that neither European nor
Ukrainian competition and energy law applied, that
the conditions for tariff revision had not been ful-
filled, and that Gazprom had not breached the Tran-
sit Contract since it allegedly was not obliged to tran-

2 Separate Award §194.

sit any specific volumes under the Transit Contract,
and even if it was, it could not be held liable for dam-
ages in case of breach. Gazprom also lodged a coun-
terclaim for payment at penal rates for transit gas
which Naftogaz allegedly had taken.*

The Arbitration proceedings

The two arbitrations were held under the auspic-
es of the Arbitration Institute of the Stockholm
Chamber of Commerce (the “SCC”).3' The cases
were formally separate, but the same Arbitral Tri-
bunal was appointed in both, and the Parties made
extensive cross-references to arguments and evi-
dence between the cases.®

The arbitrators were three distinguished
Scandinavian jurists: the Danish attorney Jens
Rostock-Jensen  was appointed by Naftogaz,
and the former Chairman of the Swedish Supreme
Court Johan Munck was appointed by Gazprom.
The SCC appointed the Swedish attorney Tore Wi-
wen-Nilsson as Chairperson (the “2014 Tribunal”).
With each Party’s consent, the Tribunal appointed
Dr Boel Flodgren, a senior Swedish law professor,
as Administrative Secretary.*

The Awards

In the Gas Sales Arbitration, the 2014 Tribunal
issued two awards. First a Separate Award on 31
May 2017, deciding on all legal issues of princi-
ple.>* Then a Final Award on 22 December 2017,

2 “Russia halts gas supplies to Ukraine after talks breakdown“, BBC, 1 July 2015, https://www.bbc.com/news/world-eu-

rope-33341322 accessed 4 December 2020.
% Separate Award pages 689-690.

27 “Naftogaz repays second part of USD 3.1 billion debt to Gazprom”, Offshore Energy, 24 December 2014, https.//www.
offshore-energy.biz/naftogaz-repays-second-part-of-usd-3- 1-billion-debt-to-gazprom/ accessed on 4 December 2020

2 Naftogaz press release, “Naftogaz Initiates Arbitration Procedure Regarding Transit Contract with Gazprom to Ensure

Stability of Gas Transit to EU”, 21 October 2014, hitps://www.naftogaz.com/www/3/nakweben.nsf/0/DA5433436F4A9C-
01C2257D780036DDSF?0penDocument&year=2014& month=08&nt=News& accessed on 4 December 2020

2 Transit Award pages 868 - 887.
3 Transit Award pages 887 - 890.

3 Gas Sales Contract Clause 8.2 and Transit Contract Clause 12.2.

32 Cf. i.a. Separate Award §§113 and 3491.
3 Cf. i.a. Separate Award §228 and Transit Award § 274 .
3 Separate award §342.

December 2020, N2 10 (24) | 25


https://www.bbc.com/news/world-europe-33341322%20accessed%204%20December%202020
https://www.bbc.com/news/world-europe-33341322%20accessed%204%20December%202020
https://www.offshore-energy.biz/naftogaz-repays-second-part-of-usd-3-1-billion-debt-to-gazprom/
https://www.offshore-energy.biz/naftogaz-repays-second-part-of-usd-3-1-billion-debt-to-gazprom/
https://www.naftogaz.com/www/3/nakweben.nsf/0/DA5433A36F4A9C01C2257D780036DD5F?OpenDocument&year=2014&month=08&nt=News&
https://www.naftogaz.com/www/3/nakweben.nsf/0/DA5433A36F4A9C01C2257D780036DD5F?OpenDocument&year=2014&month=08&nt=News&

deciding on Naftogaz’s requests for declaratory
relief and resulting monetary claims.?*

The 2014 Tribunal partly granted Naftogaz’s
claim for a market-reflective price under the Gas
Sales Contract based on a regular application
of the price revision clause, with effect from
2014.%¢ Naftogaz’s requests for reinstatement
of the previous discounts were rejected.’” In par-
ticular, the cancelled rent payments for Crimean
naval bases was found to be a matter between Naf-
togaz and the Russian Federation.3®

The 2014 Tribunal rejected Gazprom’s USD
46 billion claim for take-or-pay payments and re-
duced the take-or-pay volume to approximately
one tenth of the original volume going forward.*
Gazprom’s future delivery obligation was re-
duced correspondingly.*’ The destination clause
and the mandatory sales clause were set aside.*!
As will be further explained below, the clauses
were revised because they were contrary to market
practice and competition law.*?

In the Transit Award, issued on 28 Febru-
ary 2018, Naftogaz was awarded USD 4.6 bil-
lion in damages for Gazprom’s under-deliveries
of transit gas pursuant to the Transit Contract’s
damages clause.** The damages were partly set
off against payments for delivered gas awarded
to Gazprom in the Final Award in the Gas Sales
arbitration.** The end result was a net payment

¥ Final Award Section 11
3 Separate Award page 775, Declaration (2).

37 Separate Award Section X.3.2.12, particularly §§3708-3709.
38 Separate Award Section X.3.2.12, particularly §§3718-3719.

to Naftogaz from Gazprom of USD 2.56 billion.*
Until Gazprom paid the net amount awarded
to Naftogaz, interest of more than half a million
USD per day would accrue.

The 2014 Tribunal rejected Naftogaz’s re-
quest for tariff revision with effect from 2010
on procedural grounds.* Essentially, the 2014
Tribunal found that Naftogaz’s request from 2009
was not valid, and did not consider it on the mer-
its.*” The 2014 Tribunal also rejected Naftogaz’s
claims for revision of the Transit Contract
to comply with European and Ukrainian law,
deferring to the relevant regulatory authorities
on this point.*®

Gazprom’s counterclaim for payment at pe-
nal rates for transit gas allegedly taken by Naftogaz
in specific months of 2014 was rejected on the mer-
its. Naftogaz had not taken any transit gas.*

Myths about the Awards

In the aftermath of the Awards, certain myths about
them have appeared. In particular:

* The so-called Take or Pay clause in the Gas
Sales agreement was a regular Take or Pay
clause;

* The Awards were politically motivated
and the 2014 Tribunal relied on Ukraine’s
economic difficulties; ** and

¥ Separate Award, page 775, Declarations (4) and (5). Declarations (ii), (iii), (iv) and annex 2 of Final Award

“ Separate Award, page 775, Declarations (5). Ibid.
# Separate Award, page 775, Declarations (6) and (7).

#2 Separate Award $§§3855-3861, and §3865., cf. also Section 8.2 below

# Transit Award §4050.

#“ Transit Award §§4053 - 4054.

# Transit Award §4045, §§ 4053 - 4054 and §4085(i).
% Transit Award Section 9.6.1. 1.

47 Ibid.

* Transit Award Section 9.5.2.3 and 9.5.6.5.

# Transit Award §4038.

30 “Putin: there is an arbitration ruling that awarded Naftogaz $2.6 bin, but there is also Kyiv’s $3-bin debt on Eurobonds”,
Interfax Ukraine, 19 December 2019, https.//en.interfax.com.ua/news/general/631366.html accessed 4 December 2020.
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* The Awards made the overall contractual re-
lationship imbalanced.”!
In the following we refute each of these myths,
with references to the publicly available underlying
documentation.

Myth 1: The so-called Take-or-Pay
clause in the Gas Sales Agreement

was a regular Take-or-Pay clause
Take-or-pay means that the buyer has to pay for a spe-
cific minimum volume of gas, even if he does not take
it. Usually, however, the buyer may take gas so paid
for later, at no or little additional cost, so-called make-
up gas. The take or pay provisions in the Gas Sales Con-
tract lacked provisions for such make-up gas. The take
or pay volumes were very large, covering Ukraine’s to-
tal gas consumption, and would, if effective, leave Naf-
togaz to purchase gas only from Gazprom.

That the take-or-pay clause under the Gas
Sales Contract was irregular is best demonstrat-
ed by the 2014 Tribunal’s grounds for invalidating
the clause.

In its defence against Gazprom’s USD 46 bln
take or pay claim, Naftogaz invoked both i) Europe-
an Competition Law and ii) Swedish Contract Law.

With regard to European Competition Law, Naf-
togaz in particular argued that the volumes Naftogaz
was obligated to off-take far exceeded the thresholds es-
tablished in the “e.on” case by the German Bundeskar-
tellamt (anti-monopoly body). There, the Bundeskar-
tellamt prohibited the dominant German gas supplier
“e.on” from entering into new contracts:

“which run for more than four years and which cover
more than 50 per cent of actual gas requirements, or which
run for more than two years and cover more than §0 per
cent of requirements.”** (the principle was subsequently
upheld in the German Federal appellate court).

Also, the Take-or Pay Clause had to be con-
sidered in combination with the destination clause
which prohibited Naftogaz from selling the gas vol-
umes purchased under the Gas Sales Contract out-
side of Ukraine. In our opinion, this was a textbook
example of market foreclosure.

However, although the 2014 Tribunal con-
cluded that the Gas Sales Contract directly affected
the European gas market,*® it nonetheless concluded
that European Competition Law was not applicable
to the Gas Sales Contract, based on the then prevail-
ing case law of the European Court of Justice.>*

With regard to Swedish Contract Law, Naftogaz
inter alia argued that the take-or-pay clause under
the Gas Sales Contract was akin to a penalty clause,
due to the lack of a make-up gas clause, and that
the provision exceeded market practice and was con-
trary to European Competition Law.

The 2014 Tribunal applied Section 36
of the Swedish Contract Act, which states that a con-
tract term may be modified or set aside if such term
is unconscionable. This provision is, with some mi-
nor variations, common to the Nordic legal systems
and largely codifies previous case law related to revis-
ing or setting aside contractual terms or entire con-
tracts in exceptional circumstances.

As a starting point, the Tribunal stated that
“though the principle of unconscionability is technically

ST Gazprom press release, “Alexey Miller briefs Dmitry Medvedev on Gazprom’s performance in winter period”, 13 march
2018, https.//www.gazprom.com/press/news/2018/march/article411844/. Mr Miller’s statement is subsequently referred in
numerous news articles: “Gazprom to cancel contracts with Ukraine’s Naftogaz”, TASS, 2 March 2018, https.//tass.com/
economy/992541; “Gazprom napravil uvedomlenie v Naftogaz o rastorzhenii kontraktov”, Interfax, 5 March 2018, https.://
www.interfax.ru/business/60246 1; “Naftotgaz Ukrainy poluchil uvedomlenie Gazproma o rastorzhenii gazovykh kontractov”,
Vedomosti, 5 March 2018, https://www.vedomosti.ru/business/articles/2018/03/05/752696-gazprom-kontrakti-ukrainoi,
all accessed 4 December 2020. The notion has also been represented by S. Pirani, “After the Gazprom-Naftogaz arbitration:
commerce still entangled in politics”, Oxford Energy Insight: 31, March 2018, pages 5 and 6,
hitps://www.oxfordenergy.org/wpcms/wp-content/uploads/2018/03/After-the-Gazprom- Naftogaz-arbitration-com-
merce-still-entangled-with-politics-Insight-3 1.pdf accessed 4 December 2020.

32 Bundeskartellamt press release, Bundeskartellamt prohibits E.ON Ruhrgas’ long-term gas supply contracts with
distributors, 17 January 2006, https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilun-
gen/2006/17 01 2006 _EON_Langfristvertr%C3%A4ge _eng.html accessed 5 December 2020.

33 Separate Award §§3855-3861.

3 Separate Award §§3775- 3783.
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applicable in relationships between commercial parties,
the principles of pacta sunt servanda ( “agreements must
be kept”) and rigor commercialis (freedom of contract)
are fundamental in Swedish Contract Law, and Section
36 is seldom applied.” However, the case law opened
up for applying Section 36 also in business-to-busi-
ness situations.

The 2014 Tribunal agreed with Naftogaz
that the particular take-or-pay clause in the Gas
Sales Contract operated as a penalty clause (“vife”
in Swedish) and that the penalty is far higher than
Gazprom'’s loss, if any at all. I recall that the take-
or-pay clause lacked a make-up provision, meaning
that Naftogaz never would get any of the gas they had
to pay for, and Gazprom would be free to sell the gas
Naftogaz paid for to others. The Tribunal then noted
that the Swedish Supreme Court has pointed out that
the total compensation under a penalty clause could
be so great that this can be a reason for modifying
such a clause in a commercial contract.

However, other arguments were even more im-
portant. The 2014 Tribunal’s decisive reasoning is set
out in paragraphs 3855-3861 of the Separate Award.
In short, the 2014 Tribunal found it decisive that
the volume, take-or-pay and destination clauses were
contrary to market practice and general principles
of competition law, and concluded that if it had ap-
plied EU competition law, then the provisions would
clearly be set aside. It thereafter stated:

“Hence, the situation is that the Take or Pay
provisions rules deviate from generally accepted prin-
ciples of competition law, but there is no competition
law to be applied. The Tribunal considers that this is
a such special situation where the Section 36 would ac-
tually be applied in a commercial relation to achieve
the balance that would otherwise have been obtained
by applying the competition law provisions. The Tribu-
nal holds that Articles 2.2 [the volume clause] and 2.2.5
[the take-or-pay clause] as these articles are now for-
mulated shall be declared invalid.”

In summary therefore, the 2014 Tribunal
found that the Gas Sales Contract Take-or-Pay
provisions were far from regular. On the contrary,
they were so irregular that they created a “special
situation” in which Section 36 could be applied

3 Separate Award §3855.
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to a commercial contract, something which is sel-
dom done.

Myth 2: The Awards
were politically motivated

Some media outlets have referred an argument that
the Awards were politically motivated. However, an
analysis of the Awards, demonstrates that the Awards
in fact are remarkably apolitical.

All of the 2014 Tribunal’s decisions are based
on regular Swedish contract law. Furthermore,
the Awards avoid decisions that could be perceived as
political. Notably, as already indicated, the 2014 Tri-
bunal did not accept that Gazprom could be held liable
for the cancellation of the gas price discount as a rent
payment for Russian naval bases in Crimea. The 2014
Tribunal also avoided direct application of European
competition law, despite its conclusion that the Gas
Sales Contract affected the European gas market, in-
stead relying on contract law to achieve the same result.
Also, as already indicated, the 2014 Tribunal deferred
to the relevant regulatory authorities on the matter
of adapting the Transit Contract to relevant energy law,
and only granted Naftogaz’s purely contractual dam-
ages claim in the Transit Arbitration.

Apart of this myth is that the 2014 Tribunal relied
on Ukraine’s economic difficulties as a reason for in-
validating the Take-or-Pay provisions and rejecting
Gazprom’s take-or-pay claims. In fact, the opposite
is true. Naftogaz invoked Ukraine’s economic chal-
lenges after the 2008 financial crisis and the 2014
Russian assault and the consequent collapse in gas
consumption as failed assumptions justifying a revi-
sion of the Take-or-Pay provisions. However, the 2014
Tribunal explicitly found that this argument was not
sufficient to allow application of Section 36.%

Myth 3: The Awards made
the overall contractual
relationship imbalanced

In the aftermaths of the Awards, Gazprom argued
that the Awards, “undermined the balance of interests
between the parties to the two contracts — the contract



for gas supplies to Ukraine and the transit contract”
and that as a result, the contracts had become eco-
nomically unsound, or unviable for Gazprom. Essen-
tially, the alleged bases for these statements were i)
the overall monetary result of the two Awards and ii)
the possible future consequence of the Awards where-
by Naftogaz could amass significant monetary claims
against Gazprom also for the years 2018 and 2019.%°

Thus, the main issue which in Gazprom’s view
led to the alleged imbalance was the 2014 Tribunal’s
consideration of the Parties’ respective volume obli-
gations under the two contracts,’” but also the price
mechanisms as these in combination with the volume
provisions have a direct effect on the monetary results
under the two contracts.

First and foremost, the Contracts were en-
tered into as two separate contracts. This is con-
firmed by contemporaneous statements by both then
Russian Prime Minister Putin and representatives
of Gazprom’s management.”® This separation was
deliberate, and specifically intended to avoid re-
peating the problems experienced in January 2009
when Gazprom ceased transit through Ukraine in an
attempt to force a solution to a dispute concerning
supplies.” Consequently, the Contracts were always
separate and were not intended to balance each other
in the first place.

Furthermore, Gazprom’s volume obliga-
tion under the Transit Contract was not at all sim-
ilar to Naftogaz’s volume obligation under the Gas
Sales Contract. Under the Gas Sales Contract, Naf-
togaz had the volume risk for offtaking or paying
for 41.6 bcm of gas each year, without any make-up
right, and with no contractual entitlement to reduce
the volume to its actual needs. Under the Tran-
sit Contract, Gazprom was entitled to reduce its
volume obligation to reflect its actual needs prior

to the beginning of each year pursuant to a specif-
ic procedure. All Gazprom had to do, was to noti-
fy Naftogaz of the volumes it actually needed suffi-
ciently in advance of the new year, allowing Naftogaz
to offer the freed capacity to third parties. Thus, ef-
fectively, Naftogaz had the year on year volume risk
also under the Transit Contract. Gazprom was also
uniquely placed to relieve itself of any within year vol-
ume risk. There was nothing in the Transit Contract
that prevented Gazprom from transferring its capac-
ity in the Ukrainian gas transmission system to third
parties.®® Gazprom could have done this by entering
into a variety of contract structures with third party
gas producers in Russia,®' and/or Central Asia:

» it could have entered into agency or com-
mission agreements with these third parties
under which it would have charged a fee
for transporting their gas through Ukraine
to Europe;

« it could have entered into sale and purchase
agreements under which it would purchase
third party gas at export netback prices
and then delivered this gas to the European
customers of the third party producers;

» it could also have entered into repurchase
agreements under which it would buy the gas
of third party producers and then allow them
to repurchase it once it had transited through
Ukraine and reached Europe;

» finally, it could have entered into swap agree-
ments with third party producers.

Gazprom'’s significant room for mitigating its

volume risk under the Transit Contract, meant that
it was entirely possible for Gazprom to avoid any ad-
ditional claims for damages under the Transit Con-
tract from Naftogaz. However, that would have re-
quired Gazprom to open up access to the Ukrainian

% Gazprom press release, “Alexey Miller briefs Dmitry Medvedev on Gazprom’s performance in winter period”, 13 march 2018.
57 Gas Sales Contract Clause 2.2 and Transit Contract Clause 3. 1.

3 Gazprom press release, “Russian gas deliveries towards Ukraine initiated”, 20 January 2009, https.//www.gazprom.com/
press/news/2009/january/article67744/; and press release by the Russian government, 11 October 2011, http.//archive.pre-
mier.gov.ru/events/news/16708/print/#, accessed on 4 December 2020.

? Ibid.

0 While Clause 13.8 of the Transit Contract does prohibit Gazprom from assigning its rights and obligations without Naftogaz’s
consent, a transfer of capacity would not trigger this clause since Gazprom would remain the nominal shipper. Even if the clause
were triggered, Naftogaz would readily consent to such a transfer.

! F.g. Novatek, Rosneft, Lukoil.
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and European markets to other Russian and Cen-
tral Asian gas producers, which Gazprom evidently
chose not to do.

As regards the price mechanisms, the Contract
Price under the Gas Sales Contract rapidly increased
to almost twice the market price. At the same time,
the Transit Tariff under the Transit Contract was too
low to even cover Naftogaz’s costs of transiting the gas
through Ukraine, even though it was supposed to re-
flect European tariff principles from 2010, pursuant
to which cost reflective tariffs are the main rule.

Thus, when the Awards adjusted the volume
and price provisions under the Gas Sales Contract,
the Gas Sales Awards corrected an inherent imbal-
ance under the Gas Sales Contract. The Transit
Award simply enforced the Transit Contract by order-
ing Gazprom to pay damages for breach of contract.
What remained after the Awards to bring complete
balance to the Parties’ contractual relationship was
essentially to revise the Transit Tariff under the Tran-
sit Contract.

The subsequent proceedings
and the settlement

The subsequent proceedings

Gazprom challenged all three Awards before the Svea
Court of Appeal in Stockholm.

If successful in its challenges of the Separate
and Final Awards, Gazprom would have reinstat-
ed a take-or-pay liability for Naftogaz that could
amount to as much as USD 80 billion under the Gas

Sales Contract. A successful challenge of the Transit
Award would have prevented Naftogaz from enforc-
ing the USD 2.56 billion payment awarded, and giv-
en Gazprom a possibility to resuscitate the payment
for delivered gas awarded to it in the Final Award.

Gazprom refused to pay the USD 2.56 bil-
lion plus interest awarded to Naftogaz in the Transit
Award. This compelled Naftogaz to initiate enforce-
ment of the Transit Award in multiple jurisdictions.®
Naftogaz attached significant assets in England,®
the Netherlands,® and Luxembourg.®

Gazprom also initiated a new arbitration,%
in which it expressly sought to reverse parts of the out-
come of the 2014 Arbitrations, with a claims value
of USD 5-6 billion. Specifically, Gazprom sought
to reverse the USD 4.6 billion in damages awarded
to Naftogaz in the Transit Arbitration, and hence
to revive the USD 2 billion payment claim for gas
delivered in 2013 and 2014, which had been settled
by set-off in the Transit Award.

Naftogaz rejected Gazprom’s approach as con-
trary to principles of legal force (a party cannot le-
gally re-litigate issues that have been finally decided),
and also submitted counterclaims to improve the con-
tractual balance. In particular, Naftogaz pursued
a tariff revision claim amounting to USD 12.6 billion.
Finally, Naftogaz requested a declaration that the gas
Gazprom had delivered to the areas of the Donetsk
and Lugansk regions, was not delivered under the Gas
Sales Contract, pre-empting a payment claim of per-
haps USD 2.6 billion from Gazprom.

In further pursuit of the rule of law in Europe-
an gas markets, Naftogaz submitted a Competition
Law Complaint against Gazprom to the Europe-

2 Naftogaz initiates enforcement of Stockholm Awards, Naftogaz press release 30 May 2018 https://www.naftogaz.com/
www/3/nakweben.nsf/0/404805A4A0EDAB3EC225829D004027D7 accessed on 6 December 2020.

2 “UPDAT E 2- Naftogaz says British court grants Gazprom asset freeze in UK”, Reuters, 19 June 2018, httz)s

WWW. reuters

SNITL4DS accessed on 6 December 2020.
% Court seizes Dutch assets of Gazprom worth $2.6 bln upholding Naftogaz petition, TASS, 5 June 2018, https://tass.com/
economy/1007971 accessed on 6 December 2020.

8 “Netherlands and Luxembourg courts denied Gazprom’s appeals within Stockholm award enforcement”,

Naftogaz press re-

lease 19 July 2019, https://www.naftogaz.com/www/3/nakweben.nsf/0/678DOFOEEB00276CC225843C00472FDA ?Open-
Document&year=2019&month=07&nt=News& accessed on 6 December 2020.

% Gazprom reignites gas wars with Naftogaz in wake of award,Global Arbitration Review, 5 March 2018 https:

‘globalarbitra-

tionreview.com/gazprom-reignites-gas-wars-naftogaz-in-wake-of-award accessed on 6 December 2020.
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an Commission in May 2019 (the “Complaint”).?
The Complaint concerned four abuses by Gaz-
prom of its dominant position in gas transportation
and supply in the EU. The Complaint also proposed
a series of remedies that would mitigate Gazprom’s
anti-competitive behavior.*

The Settlement and its
background

During the autumn of 2019, the Parties met bilat-
erally and also trilaterally with the European Com-
mission. However, the discussions initially did not
lead anywhere.®

On 1 November 2019, Naftogaz submitted
a comprehensive Statement of Defence and Coun-
terclaim in the 2018 Arbitration. The Statement
of Defence thoroughly rejected Gazprom’s
claims.” The Statement of Counterclaim ex-
plained in detail the legal and factual basis for Naf-
togaz’s tariff revision claim of USD 12,6 billion.
Thus, the lack of upside and the significant down-
side for Gazprom in the 2018 Arbitration was made
clear to Gazprom.

On 27 November 2019, the Svea Court of Ap-
peal rejected Gazprom’s challenge of the Separate
Award in its entirety. The judgement could not
be appealed.”!

This judgment also effectively left Gazprom’s
challenge of the Final Award, which rested on an
assumption that the Separate Award was tainted
by procedural errors, without any prospect of suc-
cess. Consequently, Gazprom had lost all realistic
possibilities of reviving the Take-or-Pay claims re-
jected by the 2014 Tribunal and the corresponding
leverage against Naftogaz and Ukraine.

On 21 December 2019 the Trump administra-
tion approved a sanction bill targeting Nord Stream
2 and the firms constructing the pipeline.”? This
immediately halted the construction of the Nord
Stream 2 pipeline,”” which, once operational,
will complete Gazprom’s bypass of the Ukrainian
transit route.” This complicated Gazprom’s plans
to avoid gas transit through Ukraine altogether,
and incentivized Gazprom to make new Ukrainian
transit arrangements before the Transit Contract
expired in the morning of 1 January 2020.

On 19 and 20 December 2019, representatives
of Ukraine, the Russian Federation and the Europe-
an Union met and agreed, in the presence of repre-
sentatives of Naftogaz, Gazprom and the Ukrainian
gas transmission system operator (the “GTSOU”),
on a protocol outlining a possible settlement
of the disputes between Naftogaz and Gazprom as
well as of an unrelated dispute between Gazprom
and the Ukrainian State (the “Protocol”).”

7 Ukraine’s Naftogaz files complaint to European Commission over Nord Stream 2, Reuters, 6 May 2019 https://uk.reuters.
com/article/ukraine-naftogaz-gazprom/ukraines-naftogaz-files-complaint-to-european-commission-over-nord-stream-2-
idUSR4N22C00I accessed on 6 December 2020.

% Ibid.

% Latest Russia-Ukraine Gas Talks Fail to Bring Breakthrough, the Moscow Times 29 October 2019, https.//www.themos-
cowtimes.com/2019/10/29/russia-ukraine-gas-talks-fail-a67951 accessed on 6 December 2020.

" Naftogaz claims $12.2 billion in new arbitration with Gazprom, News.ru, 5 November 2019 https://news.ru/en/economics
naftogaz-slaims- 12- 2-billion-in-new-arbitration-with-gazprom/ accessed on 6 December 2020.

T Arbitral award in a dispute regarding supply of natural gas remains unchanged, Press release by Svea Hovritt, 27 November
2019,  https.//www.domstol.se/nvheter/2019/1 1/arbitral-award-in-a-dispute-regarding-supply-of-natural-gas-remains-
unchanged/ accessed on 6 December 2020.

2 Nord Stream 2: Trump approves sanctions on Russia gas pipeline, BBC, 21 December 2019 https://www.bbc.com/news,
world-europe-50875935 accessed on 6 December 2020.

3 Allseas stops Nord Stream 2 works citing U.S. sanctions, Offshore Energy, 23 December 2019, https://www.offshore-energy.
biz/allseas-stops-nord-strea-2-works-citing-u-s-sanctions/ accessed on 6 December 2020.

™ Russian Oil and Gas - Tickling Giants page 9, Sherbank CIB Investment Research, May 2018. https://globalstocks.ru,
wp-content/uploads/2018/05/Sberbank-CIB-OG _Tickling-Giants.pdf accessed on 6 December 2020.

5 Protocol of gas transit negotiations between Russia, EU and Ukraine unveiled, 112.ua, 23 December 2019 https://112.
international/politics/protocol-of-gas-transit-negotiations-between-russia-eu-and-ukraine-unveiled-46853.html  accessed
on 6 December 2020.
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After the conclusion of the Protocol, Naftogaz
and Gazprom entered into negotiations on wheth-
er and how to implement the settlement outlined
in the Protocol. In particular, Naftogaz and Gaz-
prom met in Vienna for intense negotiations in per-
son from 26 to 30 December 2019. During the nego-
tiations in Vienna, on 27 December 2019, Gazprom
paid the USD 2.9 billion (including delay interest)
it owed Naftogaz, as envisaged in the Protocol.”

On 30 December 2019, Naftogaz and Gazprom then
settled all other outstanding matters, inter alia in rela-
tion to the Awards and the 2009 Agreements, leading
to the conclusion of a new, five-year transit arrange-
ment for Russian gas through Ukraine compliant
with European law, and the scheduled termination
of all legal proceedings between Naftogaz and Gaz-
prom. The Parties also waived any and all current
and future claims related to the 2009 Contracts.”

78 8. Pirani and J. Sharples, The Russia-Ukraine gas transit deal: opening a new chapter, Energy Insight: 64, page 3, https://

www.oxfordenergy.org/wpems/wp-content/uploads/2020/02/The- Russia- Ukraine-gas-transit-deal-Insight-64.pdf,

ac-

cessed on 4 December 2020.

7 Gazprom press release, “Package of documents signed for Russian gas transit across Ukraine to continue beyond 2019, 30

December 2019, https.//www.gazprom.com/press/news/2019/december/article497259/, accessed on 4 December 2020.
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This article is based on the talk which the author gave at the 12" American Bar
Association-Russian Arbitration Association Annual Conference on Resolution
of CIS-related Disputes, in a session on “CIS-related Oil and Gas Disputes”
on 16" September 2020. It focuses on the legal status of the Caspian Sea relating
to oil and gas exploration and production (and does not cover other aspects of such
as fishing and navigation).

Ithough Winston Churchill’s dictum of October 1939 — “Russia...is
ariddle wrapped in a mystery inside an enigma” — long ago ceased to ap-
ply generally, the legal status of the Caspian Sea has remained perplex-
ing. Many issues have been resolved by the signature of the Convention
on the Legal Status of the Caspian Sea in 2018, but there are some still outstanding.

Background - sea or lake?

What were the main issues?

Before 1991, there were only two littoral states with coastlines on the Caspian —
the USSR and Iran. There were treaties between Russia and Iran as far back as 1729,
and those current at the breakup of the Soviet Union were the Treaty on Friendship
and Cooperation of 1921 and the Treaty of Commerce and Navigation of 1940.

The treaties did not deal with petroleum exploitation rights for the simple
reason that, in those days, relevant activity took place onshore, and there was rela-
tively little interest — either locally or internationally - in production from offshore
areas. As indicated below, that began to change internationally immediately after
World War I1I, and in time this also extended to the Caspian.

After the break-up of the Soviet Union, the situation in relation to the Caspi-
an was complicated by disagreement amongst the five littoral states, four of them
newly-independent, as to whether it should be treated legally as a sea or a lake—
or something sui generis which is neither a sea nor a lake. The distinction was im-
portant because, if it were a sea, there was by the early 1990s a well-developed body
of law and jurisprudence which would apply. If not, then the situation was unclear.

The Caspian is called a sea. It is salty and big, and it can be stormy. However,
it is wholly enclosed by land and does not connect with any other body of water.
It is difficult to pin down a legally binding definition, but there is a considerable
body of opinion, although not universally held, that, for a body of water to be char-
acterised as a sea legally, it must connect with another sea or an ocean and not, as
in the case of the Caspian, through rivers and other (non-salty) bodies of water.
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What does public international
law say about seas?

The application of public international law
to the continental shelf began in September 1945,
immediately after World War Il ended in both Europe
and the Far East. President Harry Truman proclaimed
that “the United States regards the natural resourc-
es of the subsoil and sea bed of the continental shelf
beneath the high seas but contiguous to the coasts
of the United States as appertaining to the United
States, subject to its jurisdiction and control.” The US
was primarily interested in exploiting the resources
of the Gulf of Mexico, but numerous other states fol-
lowed this initiative with similar declarations in re-
spect of areas adjacent to their coasts.

The Truman proclamation also declared
that “in cases where the continental shelf extends
to the shores of another State, or is shared with an
adjacent State, the boundary shall be determined
by the United States and the State concerned in ac-
cordance with equitable principles”. The high seas
above the continental shelf and rights to navigation
were to be in no way affected.

In the ensuing years, a substantial jurisprudence
developed around these concepts in a series of deci-
sions of the International Court of Justice (ICJ) re-
lating to boundary disputes between countries mainly
in Europe and North Africa. Also, the United Na-
tions organised a commission and conference which
culminated in the Geneva Convention of 1958 (con-
sisting of four treaties). It attracted widespread ad-
herence amongst coastal states, although a number
registered reservations to qualify their acceptance.
Subsequent decisions of the ICJ recognised that that
there was a body of customary international law which
was, in effect, reflected in the 1958 Convention.

The ICJ’s decisions — both before and after 1958
— resulted in the establishment of the “equidistance/
special circumstances principle”, which takes into
account the general configuration of coastlines but
also special features such as islands and projections
and, in addition, proportionality between length
of coastline and extent of continental shelf.

The United Nations organised a further conference
which resulted in the even more wide-ranging Con-
vention on the Law of the Sea of 1982 (UNCLOS).
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UNCLOS reaffirmed the principles in the 1958 Con-
vention and the decisions of the ICJ as reflecting
customary international law. However, although UN-
CLOS had an even larger number of adherents, some
significant states — most notably the United States
but also, most relevant in the context of the Caspian,
Iran, and Turkmenistan — did not adopt it.

So, what, if it’s not a sea?

Itis beyond the scope of a relatively brief article of this
kind to go through all the detailed, conflicting argu-
ments that were brought into the discussions about
the Caspian over a period of nearly 20 years. These
can, nonetheless, be very briefly summarised in a few
bullet points which are simplified for the purposes
of this article and, of course, mutually contradictory.

* The rights of the littoral states can only
be resolved jointly, i.e. nothing applies un-
less they all agree.

» Iranisentitled to 50 per cent, and the others
are together entitled to 50 per cent.

» Asthere are five states, each is entitled to 20
per cent.

* The rights should be determined under
public international law anyway, i.e. under
the “equidistance/special circumstances”
principle. Tempting as it may have been
for the others to follow the latter, because
of the way the projections at the border-
lines in the southern Caspian work out, Iran
would have been entitled to less than 15 per
cent on that basis. For a country which
was co-equal with the Soviet Union under
the previous regime (or thought it was), this
was not readily acceptable.

So how were the areas that

have been exploited - i.e. in the
northern part of the Caspian -
dealt with? Treaties between
states (bilateral and trilateral)

It should be remembered that large-scale petroleum

production in the Russian empire began in Azer-
baijan during the 19" century and accelerated after



the arrival of the Nobel brothers in Baku in the 1870s.
The oilfields in Azerbaijan (all onshore at that time)
continued to be prolific oil producers during the So-
viet period.  After World War II, with the onshore
oil resources becoming depleted, attention turned
to the offshore areas. However, it was not until after
the break-up of the Soviet Union that the interna-
tional petroleum industry really arrived in Azerbai-
jan, resulting in the “Contract of the Century” being
signed in 1994. Following the discovery of the Shah
Deniz field in 1999, Azerbaijan also became a signif-
icant offshore gas producer.

A 1970 decree of the USSR Ministry of QOil
and Gas Industry had established administrative zones
for subsoil activity in the Caspian among the four lit-
toral republics. However, this decree served domes-
tic purposes. In the initial period after the break-up
of the Soviet Union, there were no treaties between
the new sovereign states governing the exploitation
of the petroleum resources of the Caspian seabed
and subsoil. The fields exploited by Azerbaijan were,
however, clearly within areas that would have been
subject to its jurisdiction had the “equidistance/special
circumstances” principle applied. Russian petroleum
exploitation activity was mainly focused on other areas
of its vast territory, but it also conducted some oper-
ations in the area of the Caspian adjacent to its coast
and ultimately reached agreement with Azerbaijan
on demarcation of the respective offshore areas.

A similar situation developed offshore Kazakh-
stan. Exploration activity in the northeast Caspian
area adjoining the coast of Kazakhstan began in 1992
when the government announced a programme which
attracted participation from some of the biggest players
in the international industry. The gigantic Kashagan
field was discovered in 2000 and quickly moved towards
development by a consortium of those companies.

Azerbaijan and Russia agreed bilateral treaties,
the most significant of which was signed in 2002.
Similar processes took place between Azerbaijan
and Kazakhstan and between Kazakhstan and Russia.
Most significantly, in 2003 the three countries signed
the Tri-point—Border Agreement on the junction
point of lines delimiting adjacent zones of the seabed
and subsoil.

Although Iran denounced these treaties as in-
valid, the result was that, so far as the three states
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bordering the northern part of the Caspian were con-
cerned, the seaward boundaries between them were
settled at least for the purposes of hydrocarbon ex-
ploitation and production. However, Russia contin-
ued to oppose the right to construct pipelines on a bi-
lateral basis.

In the southern part, there were fields in the cen-
tral area which were actively disputed. In 2001, an
Iranian warship threatened to fire on a research vessel
from Azerbaijan that was conducting operations there.

Turkmenistan generally remained much more
inward-looking than its northern neighbours. Some
of this may be explained by its relatively small popula-
tion and huge onshore gas reserves, which have been
mainly of interest to its neighbours — Russia, China,
and Iran. The big international oil and gas compa-
nies which have been active in Azerbaijan, Kazakh-
stan, and Russia have occasionally showed interest
in Turkmenistan but declined to invest. Nonetheless,
Turkmenistan has also attracted some independent
companies, including offshore, where the Cheleken
field is currently in production.

Considerable international interest has been ex-
pressed in exporting gas from Turkmenistan through
a pipeline that would cross the Caspian, but the devel-
opment of a trans-Caspian pipeline in the southern part
of the sea has begged difficult questions that until re-
cently (with the signature ofthe 2018 treaty — see below)
seemed unlikely to be resolved. It remains to be seen
whether and to what extent this may now change.

Environmental sensitivities -
ecology and biodiversity

There are exceptional environmental sensitivities
about ecology and biodiversity in the Caspian. One
peculiarity is that its northern part is very shallow
and the southern part deep, and this creates unusual
problems.

It is of course, the main home of the most prized
species of sturgeon and therefore the source of much
of the world’s top-grade black caviar. There are con-
cerns about overfishing and the beluga is classified as
critically endangered.

In addition, scientists have expressed serious
concerns over the state of the seabed, which are in-
evitably raised in relation to proposed activity which
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might disturb the seabed. Russia has raised such is-
sues repeatedly in relation to a potential gas pipe-
line to run along the seabed between Turkmenistan
and Azerbaijan.

The 2018 Convention

The Convention on the Legal Status of the Caspian Sea
was signed on 12 August 2018 on behalf of all five lit-
toral states, after many years of working group nego-
tiations starting in 1996. It resolves some of the issues
outlined above but not all of them. Nonetheless, it is
a great achievement.

Special Legal Status

The Convention declares in Article 2 that the parties
“shall exercise their sovereignty, sovereign
and exclusive rights, as well as jurisdiction
in the Caspian Sea in accordance with the Con-
vention”

and that the Convention defines and regulates the
“rights and obligations of the Parties in re-
spect of the use of the Caspian Sea, including
its waters, seabed, subsoil, natural resources
and the airspace over the Sea”.

In effect this resolves the sea-lake issue by es-
tablishing a special legal status, as set out in the Con-
vention, that applies. Indeed, the Convention defines
the Caspian Sea not as a sea or a lake but rather as
“a body of water surrounded by the land territories
of the Parties”.

Key features for petroleum
exploitation

Much of the Convention focuses, as might be expect-
ed in a treaty reflecting a general settlement in relation
to such a body of water, on fishing, navigation, naval
and military use, scientific research, and ecology.

There are two features which are key so far as
exploitation of petroleum resources of the seabed
and subsoil are concerned.

Article 8 provides that

“Delimitation of the Caspian Sea seabed and sub-
soil into sectors shall be effected by agreement between
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States with adjacent and opposite coasts, with due re-
gard to the generally recognized principles and norms
of international law, to enable those States to exercise
their sovereign rights to the subsoil exploitation and oth-
er legitimate economic activities related to the develop-
ment of resources of the seabed and subsoil”.

In effect this legitimises the existing bilateral
treaties between the states of the northern Caspi-
an and generally follows the principles established
by UNCLOS.

Article 8 also provides a right for a coastal
state to develop artificial islands within its sector.
The northern Caspian being so shallow, it was nec-
essary to build an artificial island to enable opera-
tions on the Kashagan field to take place effectively,
and Article 8 legitimises that (as well as other such
islands that might be similarly necessitated).

Article 14 provides as follows.

“1. The Parties may lay submarine cables
and pipelines on the bed of the Caspian Sea.

2. The Parties may lay trunk subma-
rine pipelines on the bed of the Caspian Sea,
on the condition that their projects comply
with environmental standards and requirements
embodied in the international agreements
to which they are parties, including the Frame-
work Convention for the Protection of the Marine
Environment of the Caspian Sea and its relevant
protocols.

3. Submarine cables and pipelines routes
shall be determined by agreement with the Par-
ty the seabed sector of which is to be crossed
by the cable or pipeline.”

This, in principle, opens the way to a Trans-Cas-
pian Pipeline that could be agreed between Turk-
menistan and Azerbaijan. However, the conditions
of Article 14 are such that other littoral states would
inevitably have rights to express concerns which
could delay or, ultimately, impede (or maybe even in-
definitely block) such a development.

Disputes

The Convention does not provide a mechanism
for dispute resolution between the states. It also does
not provide for investor-state dispute settlement.



What it says about disputes is as follows
(in Article 21).

“1. Disagreements and disputes regarding
the interpretation and application of this Con-
vention shall be settled by the Parties through
consultations and negotiations.

2. Any dispute between the Parties regard-
ing the interpretation or application of this Con-
vention which cannot be settled in accordance
with paragraph 1 of this Article may be referred,
at the discretion of the Parties, for settlement
through other peaceful means provided for by in-
ternational law.”

The main benefit of this is that it does at least
refer the parties to mechanisms of public internation-
al law — which are by now relatively well established
— to resolve disputes between them. Whether this is
used to resolve the boundary issues in the southern
Caspian — and, if so, how - remains to be seen.

The concluding words of the Convention
provide that, although there are original copies
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in the Azerbaijani, Farsi, Kazakh, Russian, Turkmen
and English languages, all texts being equally authen-
tic, in case of any disagreement the parties shall refer
to the English text.

Ratification

Four of the five parties to the Convention
have ratified it, the last being Russia which passed
a ratification law that was signed by President Pu-
tin on 1 October 2019.

However, the Convention itself provides that
it shall come into force on the date of receipt
by the Depositary (the Republic of Kazakhstan
being so designated) of the fifth instrument of rat-
ification. Although the Convention was approved
by the Islamic Republic Supreme National Se-
curity Council before it was signed, it remains
to be formally ratified by Iran. In view of the sub-
stantial domestic opposition to the Convention
following its signature, it might be a long time be-
fore this eventually will occur.
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he formation of international financial centres has become a common stra-

tegic focus for rapidly emerging and modernising states. This is particularly

the case in traditionally high volume oil and gas production states in the Mid-

dle East, and now in Kazakhstan, where efforts are being made to diversify
economies. The presence of such centres assists with the creation and redistribution
of world financial income, attracting capital, generating income from taxes, contrib-
uting to the innovative development of economies and increasing the role of states
in global governance. By eliminating barriers between domestic and global financial
markets, developing ties between them, these centres have been proven to attract for-
eign investment. The creation of the AIFC in Kazakhstan is a hugely important step
to assist Kazakhstan to diversify its economy and become more competitive regionally
and globally.

Kazakhstan has approximately 3% of the world’s total oil reserves. 62% of the coun-
try is occupied by oil and gas areas, and there are more than 170 oil fields. The volume
of oil and gas in Kazakhstan is expected to grow significantly. The need in Kazakhstan
for there to be an international standard investment centre that is supported by an inter-
national standard legal system and dispute resolution facility is greater than ever before.

Since 2018, the AIFC has been officially operating in Nur-Sultan, formerly Asta-
na, the capital city of Kazakhstan. The AIFC Court and the International Arbitration
Centre (“the IAC”) are two distinct and important independent Bodies providing in-
ternational standard commercial dispute resolution at the AIFC.

The Elbasy' of the Republic of Kazakhstan, Nursultan Nazarbayev, showed great
vision in creating the AIFC. His intention to do so was reflected in The Plan of the Na-
tion “100 Concrete Steps” which was the next step to implement five institutional re-
forms which was announced at the XVI Congress of The Nur Otan Party on 11 March
2015 to achieve ‘a modern state for all’. There would be an international financial
centre in Astana (Nur-Sultan). The international centre was to include a court which
would be founded on the principles of English law.

In the Article of the First President of the Republic of Kazakhstan “The Nation’s
Plan — The Road to the Kazakhstani Dream”, it was stated: “The central question
of the third direction of the Nation’s Plan is the creation of the Astana International
Financial Centre with an independent judicial system, a separate jurisdiction based

! Title for the Head of State in Kazakhstan (editor).
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on the principles of English law, with the application
of English language and the introduction of the in-
vestment residency principle.”

The full significance of this initiative has
to be seen against the background of the changes that
had already taken place in Kazakhstan’s legal system.
This is not a common law system but a civil law sys-
tem, bearing close relation to the systems to be found
in the majority of centres on the mainland of Europe.

The judiciary of the Republic of Kazakhstan had
already been the subject of reform. In 2000, a Decree
of'the First President had been adopted. This separat-
ed the Executive from the existing judiciary and trans-
ferred the operation of the courts in Kazakhstan from
the Ministry of Justice to the Committee of Court Ad-
ministration under the Kazakhstan Supreme Court.
That court was already established in the Supreme
Court’s world class building in Nur-Sultan. However,
the effect of the announcement of the First President
at the opening of the Congress to which I referred
meant inevitably there was to be a new system of jus-
tice to support the AIFC.

It would mean that there would be two sys-
tems of justice in Kazakhstan — its traditional sys-
tem and a new system supported by the AIFC Court
and IAC. Both the AIFC Court and IAC now provide
critically important support for the role of the AIFC
and oiland gassectorinvestorsand ensure that the AIFC
is a flagbearer for the rule of law. This flag is a huge sup-
port for the commercial activities of the AIFC.

From February 2017, The Rt. Hon. The Lord
Woolf CH, the former Lord Chief Justice of England
and Wales, and I, were engaged by the AIFC to advise
on the establishment of the AIFC Court and IAC.
From 1 January 2018, the AIFC Court and IAC had
been established in a record time as separate inde-
pendent legal entities and became fully operational.
The AIFC Court and IAC were established follow-
ing the approval of the AIFC Court Regulations 2017
and AIFC Arbitration Regulations 2017 by the AIFC
Management Council.

Before this could happen, the Parliament
of Kazakhstan enacted the AIFC Constitutional
Statute 2015 which provided for the establishment
of the AIFC. More specifically, the AIFC Consti-
tutional Statute 2015 provided for the establishment
of the AIFC Court in Article 13 which provides that

the AIFC Court shall be “independent in its activities
and is not part of the judicial system of the Republic
of Kazakhstan”, and Regulation 11 ofthe AIFC Court
Regulations 2017 provides for the judges of the AIFC
Court to have “complete independence” and “act
independently and impartially” when performing
their judicial functions. Article 14 of the AIFC Con-
stitutional Statute provided for the establishment
of the TAC and the AIFC Arbitration Regulations
2017 and TAC Arbitration and Mediation Rules 2018
provide requirements of independence and impar-
tiality for arbitrators.

In March 2017 the Constitution of Kazakhstan
was amended to create a legal regime for a financial
centre, the AIFC, in Nur-Sultan, in Kazakhstan.

Lord Woolfbecame the AIFC Court’s first Chief
Justice from 1 January 2018. He retired on 31 January
2020 and from 1 February 2020 The Rt. Hon. The Lord
Mance, the former Deputy President of the UK Su-
preme Court, was appointed to be the new Chief Jus-
tice of the AIFC Court. From 1 January 2018 Ms.
Barbara Dohmann QC has been the IAC Chairman
and I have been the Registrar and Chief Executive
of the AIFC Court and TIAC.

Now, at the heart of the AIFC is a legal system
that has been created to apply common law and in-
ternational best practices to attract investment by en-
abling effective commercial practices and providing
robust protection of investor rights. The AIFC Court
and TAC are the ultimate safeguards to protect inves-
tor rights at the AIFC and they provide justice that
accords with the rule of law.

The rule of law is a concept whose precise mean-
ing is difficult to define. It has been defined in a book
by the same name by one of the UK’s most distin-
guished judges, the late Lord Bingham. He noted that
the rule of law takes its identity from its context so
it is important to ascertain its meaning from the con-
text in which it is being considered. The rule of law
has many requirements. In particular it requires that
every individual is entitled to have access to a court
or dispute resolution forum for the determination
of his or her rights and to be treated equally and fairly
in the same way as anyone else subject to the court’s
or dispute resolution forum’s jurisdiction. Every
party in a dispute deserves to have his or her case
determined in accordance with the law of the land.
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This includes having fair consideration of the dispute
by independent and incorruptible judges, arbitrators,
or other types of dispute resolution professionals,
who conduct the case and give a decision with rea-
sonable expedition. Citizens who live in a country
which adheres to the rule of law can be confident
that their disputes will be resolved in a just manner
and that justice will not only be done but it will also
be seen to be done.

The reason why the AIFC Court and TAC were
established is relevant to the consideration of what
the rule of law requires. The AIFC required a spe-
cial court and arbitration centre to be created because
it appreciated that its prospect of success as a com-
mercial centre would be greatly increased if investors
involved with the ATFC, many of whom are expected
to come from outside Kazakhstan, are satisfied that
the AIFC is a safe environment in which to invest.
International investors look to invest in jurisdic-
tions which recognise and apply the rule of law. Any
commercial decision outside of an investor’s home
jurisdiction involves increased risk. Investors know
that from time to time disputes in business will arise
and they may well require the assistance of a court
or arbitration centre to resolve them. When this
happens, they want to have the protection the rule
of law provides. Risk is significantly reduced if there
exists a court and arbitration centre which complies
with the requirements of the rule of law.

In recent times courts and arbitration centres
similar to what has been established in the AIFC
have been established in other countries where new
commercial centres have been created to attract in-
vestment, including in Singapore, Hong Kong, Qa-
tar, Dubai and Abu Dhabi. Other countries inherited
common law systems including commercial law from
the UK, including Australia, Canada, India, Malay-
sia and New Zealand. Like the AIFC, these jurisdic-
tions have systems of justice which are substantially
based on the common law system of justice designed
to operate in accord with the rule of law. The models
of commercial dispute resolution institutions in these
jurisdictions were considered when deciding upon
the model which should be adopted at the AIFC.

The AIFC Court and IAC are still in their early
years of operation but outstanding results have been
achieved ahead of time and more quickly than at any
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other international financial centre. By /0 December
2020, the AIFC Court had given 9 judgments and orders
and additional cases were ongoing. All resolved cases
had been enforced in Kazakhstan to one hundred per-
cent satisfaction. 286 arbitration and mediation cases
had been successfully resolved at the IAC. The cases
at the IAC were predominantly mediation cases, re-
flecting the appetite for commercial parties in dis-
putes in Kazakhstan to resolve their disputes amicably
via mediation without needing to pursue more formal
arbitration or litigation. The case parties came from
Kazakhstan, the UK, Russia, China, Uzbekistan, Po-
land, Azerbaijan, Turkey and India. The law applied
in the cases was predominantly the law of the AIFC,
Kazakhstan, and Russia. The nature of the disputes
covered all areas of commercial practice including fi-
nance, sales, property, land, and general contract mat-
ters. 216 lawyers from twenty-four jurisdictions around
the world (23 countries) had registered with the AIFC
Court for rights of audience. The AIFC Court and IAC
were included in the dispute resolution clauses of thou-
sands of business contracts of businesses in Kazakh-
stan and elsewhere including in the contracts of oil
and gas companies such as Tengizchevroil.

The AIFC and TAC are playing a central role
in establishing Kazakhstan as a successful commer-
cial centre with all of the facilities and internation-
al standards that investors expect such institutions
to have. The establishment of the AIFC Court
and TAC and their relevance to the oil and gas sec-
tor as the protectors of investment rights will sig-
nificantly increase the attractiveness and investment
in the AIFC, Kazakhstan and the wider Central Asia
region where at present there are no comparable
commercial dispute resolution institutions.

Judges, arbitrators,
mediators and other dispute
resolution professionals

The current Chief Justice of the AIFC Court, Lord
Mance, is supported by nine judges. The judges are
amongst the most experienced and distinguished
judges from the common law world. The TAC has
in addition to its Chairman, Barbara Dohmann QC,




a Panel of outstanding arbitrators and mediators
comprising highly experienced and multi-lingual
professionals from around the world.

The judges, arbitrators, mediators and other
dispute resolution professionals at the AIFC Court
and TAC have global reputations for absolute inde-
pendence, impartiality, integrity and incorruptibility.
They are committed to the rule of law and uphold
the same judicial standards and legal principles that
have been developed and applied over many years
by commercial dispute resolution centres in the UK
and elsewhere. In particular, they all have consid-
erable experience and interactions over many years
with commercial entities and individuals who they
represented as lawyers. That background gives them
experience and understanding of the commercial
world and they understand the need for commercial
law to reflect the needs of the business communi-
ty. They will ensure that the AIFC Court and IAC
meet the expectations of the international business
community by ensuring provision of predictable le-
gal protection in a timely manner. Parties to disputes
atthe AIFC Court and IAC can be confident that their
disputes will be decided only on their merits without
regard to nationality, politics, religion or race.

Services

The AIFC Court provides litigation proceedings
with application of the most modern procedural
rules modelled on the rules of other common law
courts including the courts of England and Wales.
It also provides Judicial Mediation, that is media-
tion of a dispute pre-litigation by a judge of the AIFC
Court. That judge would not then consider the case
as a judge of the AIFC Court if the case progressed
to litigation at the AIFC Court. The judges
of the AIFC Court also have considerable experi-
ence of commercial arbitration and the AIFC Court
provides limited supervision of IAC arbitration cases
guided by the principle of non-intervention.

The TAC provides four main dispute resolution
services: 1. Arbitration — exclusive administration
of arbitrations governed by the TAC Arbitration
and Mediation Rules, subject to the agreement
ofthe partiesto a case; administered arbitrations gov-
erned by UNCITRAL Arbitration Rules and ad hoc
arbitration rules subject to the agreement of the par-
ties to a case; 2. Mediation — mediations governed
by the IAC Arbitration and Mediation Rules
and ad hoc mediation rules subject to the agreement
of the parties to a case, as well as other forms of al-
ternative dispute resolution subject to the agreement
of the parties to a case; 3. Appointments — an ap-
pointment authority, assisting with the appointment
of arbitrators and mediators to arbitrations and me-
diations conducted at the IAC or elsewhere; and 4.
Fundholding — fundholding, holding and disburs-
ing advances in relation to costs associated with use
of the IAC’s services and facilities.

Jurisdiction, levels,
precedent
and rights of audience

The AIFC Court has the sole power to determine
the proper scope of its jurisdiction within the limits
of its competence given by the AIFC law. It does not
have jurisdiction to hear administrative’? or criminal
cases but it does have jurisdiction to: 1. Interpret
AIFC Regulations; and 2. Adjudicate any disputes:
a) between AIFC registered companies (“AIFC
Participants”), AIFC bodies and or their foreign
(i.e. non-Kazakh nationals) employees; b) relat-
ing to operations carried out in the AIFC and reg-
ulated by the AIFC Acting Law; and c) transferred
to the Court by agreement of the parties (i.e. “opt-
in” jurisdiction for parties who do not otherwise have
any connection to the AIFC). Parties may file appli-
cations to the AIFC Court applying any law, wheth-

2 The term “administrative” is used to refer to matters such as road traffic offences or immigration issues which are dealt
with by the RK Administrative Court. It is not intended to limit the review by the AIFC Court or an AIFC Body such as AFSA,
the AIFC regulator. It differs from its meaning in English law. See AIFC Court Regulations 2017, Article 26(5), which provides
that: “The [AIFC] Court of First Instance has jurisdiction to hear and determine an appeal from the decision of an AIFC Body
... Where the appeal relates to: (a) a question of law; (b) an allegation of a miscarriage of justice; (c) an issue of procedural

fairness; or (d) a matter provided for in or under AIFC law.”
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er it is common law or civil law, AIFC law or oth-
erwise, provided all of the parties to the case agree
and the AIFC Court decides that it is appropriate
for it to have jurisdiction.

Similar to other international arbitration cen-
tres, the IAC considers disputes where the governing
law of the dispute is AIFC law or any other law as
agreed by the parties to the dispute. The AIFC Ar-
bitration Regulations provide the AIFC as the seat
in an arbitration at the IAC where the seat has not
been agreed by the parties. But parties can have an
alternative jurisdiction as the seat in their arbitration
proceedings at the TAC if they agree to do so. We
provided this flexibility at the IAC to give case parties
maximum choice and flexibility and to enable dispute
resolution on legal and procedural terms that most
appropriately fits the needs of the parties and justice
in each individual case.

The AIFC Court has three different levels:

1. The Small Claims Court as a division
ofthe AIFC Court of First Instance, with spe-
cialist judges and procedures for cost-effec-
tive and timely resolution of disputes valued
up to USD 150,000;

2. The AIFC Court of First Instance is the first
court where disputes are heard applying
the AIFC Court’s Rules. It also considers
appeals from the AIFC Small Claims Court;
and

3. The AIFC Court of Appeal will hear appeals
from the AIFC Court of First Instance, and its
decisions are final and not subject to appeal.

To appeal to the AIFC Court of Appeal requires
litigants to have been given permission to appeal
by the AIFC Court of First Instance or the AIFC
Court of Appeal. The AIFC Court has already suc-
cessfully resolved numerous small claims and first in-
stance claims and a permission to appeal application.

The AIFC Court may consider final judgments
of the AIFC Court in related matters and final judg-
ments of the courts of other jurisdictions when decid-
ing cases. While there is no automatic binding prec-
edent of previous AIFC Court decisions on future
AIFC Court decisions, it is expected that the flexi-
bility inherent in the procedures and the approach
that is expected to be adopted at the AIFC Court
will enable the AIFC common law system to develop
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principle incrementally and keep up to date without
producing uncertainty.

Within the framework of AIFC statute
or written AIFC law, the AIFC law will be developed
by the judges of the AIFC Court through their de-
cisions in cases at the AIFC Court with application
of legal principles to new circumstances in a way that
will be sensitive to the particular commercial context
of the case in dispute. AIFC Court decisions will also
continue to be made accessible and transparent via
the AIFC Court website and in law reports, textbooks,
and media which will analyse the effect of the deci-
sions with a view to identifying the principles that un-
derlie them. This will assist parties and their lawyers
to understand their legal positions under the AIFC
law and to be able to make a reasonable prediction
of the outcome of any disputes that will be considered
by the AIFC Court.

The AIFC Court has extremely wide rights of au-
dience. All lawyers have rights of audience provided
the lawyer has a practicing certificate from anywhere
in the world, or in the case of Kazakhstan lawyers,
qualified by a law degree and some court experience.
The rights of audience provision for Kazakhstani
lawyers was designed to create a level playing field.
In Kazakhstan there is no centrally administered
regulatory body to regulate the training and prac-
tices of Kazakhstani lawyers and without the AIFC
Court’s rights of audience provision Kazakhstani
lawyers would not be able to represent parties in cases
at the AIFC Court. By comparison, the IAC is ac-
cessible to all lawyers and professionals to represent
parties in cases at the IAC.

Rules

The procedural rules of the AIFC Court and IAC
were drafted by leading dispute resolution profession-
als including Lord Woolf, Barbara Dohmann QC,
Tom Montagu-Smith QC, and myself. When creat-
ing a new judicial system, it is all too easy to overcom-
plicate matters by underestimating the importance
of a court and arbitration centre having the appro-
priate powers and avoiding unnecessary complexities
which can delay or restrict justice. With this in mind
professionals drafted practical procedural rules
for the AIFC Court and IAC that will foster predict-



ability and enable cases to be dealt with in a way that
is proportionate to their complexity. The procedural
rules include all of the modern innovations of other
international dispute resolution institutions and are
sensitive to the unique needs of commercial court
and dispute resolution institution users but in as short
a number of rules as possible to avoid unnecessary
complexity.

The procedural rules of the AIFC Court and IAC
clearly set out their approach. The AIFC Court
Rules 2018 provide at Rule 1 that the AIFC Court
has the overriding objective to deal with cases justly.
Dealing with cases justly includes, so far as practica-
ble: ensuring that the system of justice is accessible
and fair; ensuring the parties are on an equal foot-
ing; ensuring that litigation takes place expeditiously
and effectively, using no more resources than is nec-
essary; dealing with cases in ways that are propor-
tionate to the amount of money involved, the impor-
tance of the case, the complexity of the issues, facts
and arguments, and the financial position of each par-
ty; and making appropriate use of I'T. The IAC Arbi-
tration and Mediation Rules 2018 provide at Rule 2.1
that the overriding objective of the IAC is to obtain
the fair resolution of disputes by an impartial tribunal
without unnecessary delay or expense.

There are other more specific rules in the AIFC
Court and TAC Rules but they do no more than am-
plify or illustrate the overriding objectives. They
give the judges of the AIFC Court and the arbitra-
tors and mediators of the TAC the wide discretion
and flexibility they need to do justice in cases.

Enforcement of AIFC Court
and IAC decisions
and awards

Enforcement of AIFC Court decisions and TAC ar-
bitration awards is critically important. If this can-
not happen, the successful party in a dispute res-
olution will be left with a sense of injustice. It is
this fear of injustice that deters investors who could
profitably trade with a particular country from do-
ing so, to the economic disadvantage of the country
with which they could have otherwise traded.

Enforcement of AIFC Court decisions within Kazakh-
stan is carried out in the same manner as the enforce-
ment of decisions of other courts in the Kazakhstan le-
gal system. Translations of the AIFC Court’s decisions
into the Russian and Kazakh languages are authorised
by the AIFC Court in accordance with the AIFC Act-
ing Law and provided to the Kazakhstan authorities
for enforcement purposes. In practice, enforcement
of AIFC Court decisions in Kazakhstan is ensured
by the implementation of step-by-step procedures
of the AIFC Court and the enforcement authorities
in Kazakhstan. The procedures are implemented
with the closest supervision of the AIFC Court Reg-
istry and the enforcement agents, and the result by 10
December 2020 was that all AIFC Court decisions had
been enforced within Kazakhstan to one hundred per-
cent satisfaction.

Enforcement of AIFC Court decisions
in other countries outside of Kazakhstan will hap-
pen with the support of the Kazakhstan authorities
in accordance with international agreements that
provide for mutual recognition and enforcement
of court decisions. The AIFC Court is also a mem-
ber of the Standing International Forum for Com-
mercial Courts and works in close cooperation
with the many jurisdictions that are represented
by the membership of that organisation including
on enforcement of court decisions.

TIAC arbitration awards are enforced in Ka-
zakhstan as Orders of the AIFC Court. The proce-
dure to convert an IAC arbitration award into an Or-
der of the AIFC Court for enforcement purposes is
simple and expedient. IAC arbitration awards have
been recognised by the AIFC Court and judgments
and execution orders of the AIFC Court have been
given within a matter of hours of such applications
being filed at the AIFC Court Registry. Kazakhstan
acceded to the New York Convention 1958 and en-
forcement of TAC arbitration awards in countries
outside of Kazakhstan shall happen in accordance
with that Convention.

Premises and IT

The ATFC Court and TAC have international standard
physical premises at the EXPO-2017 site in Nur-Sul-
tan with advanced meeting and conference rooms,
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hearing rooms, and office facilities for all lawyers,
judges, arbitrators and mediators.

The AIFC Court and TAC also have innova-
tive modern digital technology to assist with timely
and cost-effective case management and overall dis-
pute resolution. eJustice was launched at the AIFC
Court and IAC in February 2019. It provides im-
mediate electronic access to all documents in a giv-
en case to the parties, judges, arbitrators and medi-
ators working on that case from its initiation to its
final disposition. Access is 24/7. Video technolo-
gy is used for oral hearings when a judge, arbitrator
or mediator decides that an in-person hearing is not
necessary or appropriate.

Education

The judges’, arbitrators’ and mediators’ experience
has been shared in Kazakhstan, promoting the edu-
cation and training of students and lawyers with lec-

tures and mock trials. This has significantly improved
the understanding in the Kazakhstan community
on the AIFC law and the AIFC Court and IAC pro-
cedures and practices to ensure there is access to jus-
tice that is as wide as possible.

The successful establishment and opera-
tion of the AIFC Court and TAC has ensured that
the AIFC has a dispute resolution system that applies
the strictest standards of the rule of law. With proven
case resolution numbers, enforcement of decisions,
inclusion in the dispute resolution clauses of busi-
ness contracts, and significant outreach, promotions
and training programmes, both institutions are quick-
ly becoming the number once choice for commercial
dispute resolution for investors engaging in the oil
and gas sector and other commercial and financial
activities in Central Asia. This will be a powerful sig-
nal to the international commercial world that Ka-
zakhstan has a modern business environment that is
committed to the strictest adherence to the rule of law.
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SUMMARY OF THE TOP TRENDS

IN THE RUSSIAN COURT PRACTICE

IN ARBITRATION AND INTERNATIONAL
JUDICIAL PROCEEDINGS 2019

Anastasia Vantseva
Member of the RAA
working group “Monitoring
of Russian state courts
practice”

/ .

n June 2020 the working group “Monitoring

of Russian state courts practice’’ of Russian arbi-

tration association published the “Review Russian

court practice in arbitration and international ju-
dicial proceedings 2019” (Review).

The Review demonstrates trends following from
the Russian court practice to date. They will be dis-
cussed below.

Violation of public policy as a ground for refusal
of recognition and enforcement of arbitration awards

The increasing number of grounds for recogni-
tion and enforcement of arbitral awards are growing
as the contrary to public policy

This tendency has negative effect on confidence
in the Russian judicial system'. However, it is im-
portant to understand, that the Russian judicial sys-
tem applies this clause fairly. In one of such cases,
the court found that the arbitral award had been ren-
dered by domestic arbitration tribunal upon the dis-
pute arising from unconscionable contract, which is
contrary to public policy.

The arbitral award was not recognized
and enforced under formal grounds the contradic-
tion to public policy. The prime example of this trend
is failure to recognize arbitration awards of ICAC
at the Ukrainian CCI.

Category “the contradiction to public policy”
has been limited by Russian courts

Now Russian courts name the list of circum-
stances, which are excluded from the category
“the contradiction to public policy™2.

Examples:

1. rejection of the request for the evidences is

not contrary to Russian public policy;

2. [If a party disagrees with how a tribunal ap-
plies laws on the limitation period, this does
not constitute proof that the award violates
the public policy of the Russian Federation.

Trends in the Russian court
practice for the various
categories of cases

Disputes relating to procurement of goods, works
and services by state legal entities are arbitrable ifa con-
tract does not include element of the public interest.

In July 2018, the Supreme Court held that
the non-arbitrability of public procurement contracts
does not affect regular procurements made by legal
entities (including state-owned-enterprises)?.

I Decision of the Arbitrazh court of the North Caucasus District, 15 May 2019, Case NeA32-19574/2018 p. 12, Decision of the
Arbitrazh court of the Ural District, 8§ May 2019, Case NeA07-31278/2018; Decision of the Arbitrazh Court of the Moscow
District, 21 May 2019, Case NeA41-90912/2018 p. 32; Decision of the Arbitrazh Court of the Moscow District, 14 June 2019,

Case NeA40-217844/2018 p.34.

2 Decision of the Judicial Board on Civil Disputes of the Supreme Court of the Russian Federation, * September 2019, Case
Nod4-KG19-11 p. 6; Decision of the Arbitrazh court of the Central District, 27 May 2019, Case No. A54-10174/2018, p. 12-13
3 More about 2018 year: http://kkplaw.ru/en/supreme-court-of-russia-clarifies-arbitrability-of-procurement-disputes/.
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Therefore, the paramount example of this legal
approach is the Decision of the Arbitrazh Court
of Moscow District, 5 February 2019 Case NeA40-
216210/2017, where the court found*:

1. Participation in a contract with a state-
owned enterprise does not automatically
mean that the contract is a public procure-
ment contracts and cannot include an arbi-
tration clause;

2. The public procurement  contracts
with non-budgetary financing does not
comply with the necessary criterion for this
dispute to be deemed as non-arbitrable.

Interestingly, the Moscow district Arbitrazh
Court did not resolve the issue of qualification of dis-
putes from the procurement relationship in public in-
terests as non- arbitrable or arbitrable.

In future, possibly, we will see the differentiation
of term «procurement» and «procurement relation-
ship in public interests». In this case, the procurement
process will be considered as arbitrable and procure-
ment relationship in public interests will be deemed
as non-arbitrable.

A writ of execution for court decision on admis-
sion of creditor’s claims will not be issued until either
the debtor is declared bankrupt or the bankruptcy
proceedings are terminated

According to the court practice the application
of recognition and enforcement of arbitral awards
made by a creditor must be satisfied. However, the is-
sue of an enforcement order for compulsory execu-
tion of such award remains controversial®.

For example, in case A06-11201/2018 the court
stated that the application of recognition and en-

forcement of arbitral awards made by a creditor does
not lead to the issuance of a writ of execution.

Trends in the Russian court
practice of recognition

and enforcement

of court’s awards

Russian courts refer to international agreements
on legal relations civil, family and criminal cases
in recognizing and enforcement of court’s decision
in economic disputes

For example, a court enforced an award
on the corporate dispute based on the Agreement
on Legal Assistance in Civil and Criminal Matters con-
cluded between the USSR and the Republic of Cyprus.
It is known fact that such agreements have a limited
scope (usually civil and criminal disputes) of applica-
tion, and cannot be extended to economic disputes,
including corporate ones. The legal practice demon-
strated in the current case this might be reversed®.

Sharing the burden of establishing content
of the applicable Law between parties and the court

The courts become more active, when they need
to understand the foreign law and the way to apply
foreign law’.

The higher courts invalidate the decision
of lower courts for failure to perform the obligation
to establish the foreign law. For example, in case
No A83-15890/2017 the decision of lower court was
invalidated due to non-application of Canadian
law (New Brunswick Province).

* Decision of the Arbitrazh Court of Moscow District, 22 January 2019, Case NeA40-64096/2018 p. 21; Ruling of the Arbitrazh
Court of the City of Moscow, 13 June 2019, Case NeA40-7421/2019 p. 27.

3 Decision of the Arbitrazh Court of the Moscow District, 27 November 2019, Case Ne A40-111339/2018 p. 7; Decision of the
Arbitrazh Court of the Volga District, 17 September 2019, Case NeA06-11201/2018 p. 8-9.

¢ Decision of the Arbitrazh Court of the of the Moscow Circuit, 1 April 2019, Case Ne A40-188140/2018 p. 44.; Decision of the
Arbitrazh Court of the Volga region, 23 December 2019, Case Ne A12-20691/2019, p. 59. and e.t.c.

7 Decision of the Arbitrazh Court of the Central Circuit, 16 October 2019, Case No A83-15890/2017 p. 68; Decision of the
Arbitrazh Court of the Central Circuit, 27 September 2019, Case Ne A54-9783/2017, p. 69-70.
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CHALLENGING ARBITRATORS
AND THEIR AWARDS UNDER
ENGLISH LAW

[ Artem Doudko
FCIArb, Partner,
Osborne Clarke LLP

he principal law in England and Wales in respect of arbitration is at present

the Arbitration Act 1996' (the “Arbitration Act”).

Here we will provide a short overview of practice in respect of two important

questions demonstrating the support of arbitration by the state courts in this
jurisdiction. England, particularly since the introduction of the Arbitration Act, is
considered to be an arbitration-friendly jurisdiction in which state courts support
and favourably the practice of arbitration and therefore avoid interfering in arbitration
disputes. This approach is shown by the high threshold level it is necessary to achieve
in order for a state court to interfere in the jurisdiction of an arbitration in respect
of questions discussed in the current section.

Challenging decisions
about the competency of arbitrators

As a norm, in accordance with the Arbitration Act arbitrators have the right to de-
termine their own competence and any challenge to a state court is only possible
once the arbitrators have issued a final decision in the arbitration. This reflects
the approach of the courts in England of avoiding interfering in arbitration pro-
ceedings to the extent that this is possible. Nevertheless, there are rare occasions
in England when the state courts could consider the question of competence of ar-
bitrators in certain conditions, for example, the courts may review the decision
of the arbitrators on this issue or consider this question in the event where one
of the parties does not take part in the arbitration.

Applications in accordance with Article 32
of the Arbitration Act

Atrticle 32 of the Arbitration Act empowers a state court to rule on jurisdictional ques-
tions with regards to arbitrators prior to the conclusion of the arbitration process but
only in specific situations.

! hitps://www.legislation.gov.uk/ukpga/1996/23/contents.

December 2020, N2 10 (24) | 47


https://www.legislation.gov.uk/ukpga/1996/23/contents

ANALYTICS | CHALLENGING ARBITRATORS UNDER ENGLISH LAV S —

Such an application to the state court can only
be made on the basis of agreement of all parties taking
part in the dispute or if the arbitrators agree to such
an application. Moreover, the court needs to be cer-
tain that:

* the resolution of this question will result

in a substantial savings of costs;

» the application of this kind is made without

any delay; and

* there is a good reason for this question

to be determined by the state court.

If all these conditions are fulfilled then the court
may consider the question of competency of arbitra-
tors. Usually the court in such a case issues a ruling
in the form of a declarative decision on the compe-
tency of arbitrators. Other forms of decision, such as
a prohibition, cannot be made in respect of this type
of application.

Parties maytrytomake anapplicationtothe court
in accordance with Article 32 after the arbitrators
have decided the issue of their own competency (us-
ing their rights in accordance with Article 30 and 31
of the Arbitration Act).

The state court will consider applications under
Article 32 in exceptional circumstances only as it is
considered that the requirements for the conditions
set create a very high threshold which is not achieved
in most cases and the parties must rely on the deci-
sion of the arbitrators as to their competency.

Even if formal requirements for the making
of'the application are satisfied it is usually very difficult
to persuade the state court to interfere with the inde-
pendence of the arbitration process by way of reach-
ing a decision about the competency of arbitrators
and their ability to take part in the arbitration process.

Applications in accordance with
Article 72 of the Arbitration Act

If a party is certain that the arbitrators lack com-
petence, it has an alternative option to completely
ignore the arbitration in order so that in the future
it can challenge the competency of the arbitrators
in state court. In this case the party will be considered
a non-participating party and should be able to main-

tain its right to make an application in accordance
with Article 72 of the Arbitration Act. In such appli-
cations the abilities of the party to request different
types of determinations from the court (for exam-
ple, by way of a prohibition or declaration) are much
wider than under Article 32 of the Arbitration Act,
however, it is important to understand that participa-
tion in any part of the arbitration process will result
in the loss of the right to make an application in ac-
cordance with Article 72. A party that wishes to prove
that it is not participating in an arbitration should not
take part in any part, or stage of the arbitration pro-
cess such as, the appointment of arbitrators or con-
firmation as to whether or not there is an arbitration
agreement or by making any kinds of declarations
about the competency of the arbitrators or the sub-
stance of the dispute to the arbitrators.

This issue was considered in the Court of Ap-
peal in the case of Broda Agro Trade (Cyprus) Limited
v Alfred C Toepfer International GmbH?. The applicant
initially ignored the arbitration process which was
commenced by the claimant due to alleged breach-
es of a contract. After the arbitrators issued an inter-
mediary decision about their competence which was
addressed to both parties for the provision of subse-
quent statements, the applicant took part in this stage
of the process and ultimately lost the case.

The applicant subsequently attempted to ques-
tion the competency of the arbitrators under Arti-
cle 72 of the Arbitration Act relying on arguments
that it should be considered a non-participating
party in the arbitration due to the apparent refer-
ence in Article 72 to a party that did not take part
in the process in which the arbitrators determined
the question of their competency. As the applicant
did not take part in this particular part of the arbitra-
tion process, it believed in its right to rely on the pro-
visions of Article 72.

The appeal court did not agree with the position
of the applicant and determined that there was no ba-
sis for interpreting the statement, “Does not take any
part in the process” in such a way as to only apply
to the part of the process relating to the determina-
tion of the competency of arbitrators. To put it anoth-
er way, if a party completely ignores the arbitration

2 Broda Agro Trade (Cyprus) Ltdv Alfred C Toepfer International Gmb H http.//www.bailii.org/ew/cases/ EWCA/Civ/2010/1100.html.
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then its right to make an application to the court can-
not be limited as the party did not take part in the ar-
bitration. But if the party takes part in the arbitration,
either at the stage of the determination of the compe-
tency of the arbitrators or by making any claims in re-
spect of the stated competency, such party is unable
to rely on Article 72, but may make claims to the state
court only in respect of the arbitration award in ac-
cordance with Article 67 of the Arbitration Act with-
in a strictly limited timeframe which, in this case,
the applicant failed to do.

This decision confirms that in order for a party
to maintain its right to apply to the state court in ac-
cordance with Article 72 it should not take any part
in the arbitration process.

English courts will support the legitimate right
of a party to ignore the arbitration process. According
with the principal which was determined in the Dal-
lah® case, a party which challenges jurisdiction has
the right not to participate in the arbitration process
if it believes that the arbitration process is illegitimate.

The decision of the Dallah case was confirmed
in the case of the The London Steam Ship Owner’s Mutual
Insurance Association Ltd v The Kingdom of Spain?. In this
case, Spain started a proceeding in the Spanish courts
against the claimant arguing significant damage to the en-
vironment (an oil spill) as a result of the actions of the op-
ponent. The claimant refused to take part in the Spanish
process and instead commenced an arbitration process
in London. Spain refused to take part in the arbitration.
The arbitrators ruled that they have the necessary com-
petency to determine the case and ultimately determined
the case in favour of the claimant. But when the claim-
ant attempted to enforce the decision Spain objected, but
only after 4 months, and requested additional time in or-
der to submit a substantive challenge.

In this case, the court upheld the decision
of the Supreme Court in the Dallah case support-
ing that this principle will be applied even in cas-
es where arbitrators made a positive decision about
their competence to determine a case. The inaction
of Spain prior to the attempt to enforce the decision
cannot be used against this party, therefore, Spain
was granted the additional time.
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This decision supports the fact that parties may ig-
nore an arbitration process if they are certain that
the arbitrators lack competency.

Challenge to arbitration
decisions

One of the main advantages of arbitration in England
is the fact that arbitral awards may be challenged
only in very limited specific circumstances. The Ar-
bitration Act allows three possible bases (Article 67,
68 and 69) in order to challenge arbitration awards
in the courts of England. A large number of decisions
demonstrate that the threshold for a successful chal-
lenge on the basis of any of these three articles is very
high as the courts in England are not willing to inter-
fere in the arbitration process.

Challenging the award:
substantive jurisdiction

In accordance with Article 67 of the Arbitra-
tion Act the arbitrators’ award may be challenged
on the basis that it was outside the substantive juris-
diction of the arbitrators. Article 67 may be used only
after a substantive arbitration award has been issued.
During earlier stages of the dispute it may be possible
to rely on the procedures set out in Articles 32 and 72
(as described previously).

In accordance with Article 67 parties may chal-
lenge the award which was issued by the arbitrators
specifically about their own jurisdiction or about
the substance of the dispute. Issuing an award as
to their jurisdiction the arbitrators determine the fol-
lowing questions (in accordance with Article 30(1)
of the Arbitration Act):

* whether there is a valid arbitration agree-

ment;

* whether the arbitral tribunal is properly con-

stituted; and

* what matters have been submitted to arbi-

tration in accordance with the arbitration
agreement.

3 Dallah Estate and Tourism Holding Company v The Ministry of Religious Affairs, Government of Pakistan [2010] UKSC 46/
* The London Steam Ship Owners Mutual Insurance Association Ltd v. the Kingdom of Spain [2013] EWHC 2840 (Comm).
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When the court determines the question of the exis-
tence of the arbitrators’ jurisdiction it may confirm,
change or set aside (partially or completely) the award
issued by the arbitrators/tribunal.

What happens in accordance with Article 67 when there
is an unclear arbitration agreement?

In the case of A v B’ the respondent argued that
the arbitration agreement was unclear in order to de-
termine the jurisdiction of the arbitrator in accor-
dance with Article 67.

In the relevant document there were 2 clauses.
The first stated: “Arbitration dispute — London
Court of International Arbitration, in accordance
with laws of the United Kingdom...” . The second cause
of the same document stated that any dispute was
to be determined “by way of arbitration in... London”
and also contained a provision about the procedure
for the appointment of arbitrators.

When one of the parties tried to commence ar-
bitration in accordance with the LCIA Rules the oth-
er party challenged this attempt arguing that a tribu-
nal formed in accordance with the CIA Rules lacked
jurisdiction under the provisions of the document.

In this case a question arose whether parties
agreed to arbitration to be administered by the LCIA
or to ad hoc arbitration in London. On balance
of probabilities the court determined that the parties
did not intend to resolve their dispute by way of LCIA
arbitration for the following reasons:

* the text of the second provision did not re-
flect the agreement of the parties to determine
the dispute in accordance with the LCIA Rules;

« there was no certainty that the parties would
have agreed to LCIA arbitration for the pur-
pose of determining shipping disputes which
were being considered in the current case;

» if parties had intended to use arbitration
in accordance with the LCIA Rules they
would have been more careful in setting this
provision and would have clearly determined
the specific arbitral institution.

This case demonstrates that parties must very

clearly formulate their arbitration agreements as an

5 Av B[2018] EWHC 1370 (Comm).

unclear formulation may become a barrier for the res-
olution of the dispute by way of arbitration in accor-
dance with the rules of the institution which may have
been intended by a party.

Consideration of questions of arbitrators’ jurisdiction in ac-
cordance with Article 67 by reference to foreign law

Even in cases where the arbitration agreement is sub-
ject to English law and where London is specified as
the place of arbitration English courts may refer to par-
ticular aspects of foreign law in order to determine
questions of arbitral competency. In the case Egi-
azaryan and another v OJSC OEK Finance and the City
of Moscow®, the court referred to provisions of Russian
law in order to set aside an arbitration award in ac-
cordance with Article 67 of the Arbitration Act after
the arbitrators in the dispute, which was conducted
on the basis of LCIA rules, found that they lacked ju-
risdiction to determine the dispute involving a public
body (the Administration of the City of Moscow),
which was not a party to the arbitration agreement.

The dispute arose as a result of the claim-
ants stating that the respondents by way of a tor-
tious breach organised a corporate raid with the aim
of illegally taking over the interests of the claimants
in the project for the construction of a hotel in Mos-
cow. The claimants were parties to a sharehold-
ers’ agreement and to a sale and purchase agree-
ment. These agreements were subject to English law
and contained an identical arbitration clause which
referred to LCIA arbitration in London.

However, the Administration of the City
of Moscow was not party to either of these agree-
ments. The claimants insisted that the Administra-
tion of the City of Moscow could be added as a par-
ty to the arbitration in accordance with Article 105
of the Civil Code of the Russian Federation. This
provision states that the parent company may have
joint and several liability under a contract which was
entered into by its subsidiary. In this case a subsidi-
ary of the Administration of the City of Moscow was
a party to the arbitration agreement.

The tribunal nevertheless found that it lacked
competency. The arbitrators decided that English

¢ Egiazaryan and another v OJSC OEK Finance and the City of Moscow [2015] EWHC 3532 (Comm,).
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law must apply to the agreements and accordingly
that Article 105 of the Civil Code of the Russian Fed-
eration did not have any force.

When this matter was set out for determination
by the English court the judge stated that in accor-
dance with principles of international private law,
as determined by English law the law applicable
to questions of incorporation of subsidiary organisa-
tions (lex societatis) determines whether the parent
company has any obligation to perform the agree-
ment to which a subsidiary company is party to.
Thus, the questions of legal capacity should be deter-
mined by Russian law and the parent company could
be joined in accordance with Article 105 of the Civil
Code of the Russian Federation. As a result of which
the Administration of the City of Moscow was subject
to the arbitration clause.

This decision demonstrates the importance
of consideration of aspects of all possible appli-
cable systems of law, including systems of law
ofthe place ofincorporation of the parties, in the draft-
ing of arbitration clauses as the English court may re-
fer to provisions of these systems of law in accordance
with the principles of international private law.

Challenging the award: serious
irregularity

An arbitral award may be challenged in accordance
with Article 68 of the Arbitration Act in circum-
stances where there were serious irregularities during
the process which affected the tribunal, the pro-
ceedings or the award. A serious irregularity is one
where the courts determine that it has caused or may
cause a substantial injustice to the applicant. Article
68(2) of the Arbitration Act includes an exhaustive
list of the types of breaches which may be considered
in accordance with this article which include:
» failure by the tribunal to comply with Article
33 (general duty of tribunal);
* the tribunal exceeding its powers (otherwise
than by exceeding its substantive jurisdiction
see commentary to Article 67);

"Pv D [2017] EWHC 3273 (Comm).
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+ failure by the tribunal to conduct the pro-
ceedings in accordance with the procedure
agreed by the parties; and

+ failure by the tribunal to deal with all the is-
sues that were put to it.

In the case of P v D’ the arbitral award was chal-
lenged by reference to the failure of the arbitrators
to consider all questions which were put before them
by the parties. The arbitrators issued an award in which
the claimant was to pay the respondent US$11million
however the arbitrators failed to consider the claim-
ants’ claim relating to the additional responsibility
of the second respondent. A commercial court ruled
that the claimant had lost a potentially significant right
as a result of the failure by the arbitrators to consid-
er claims about the additional liability of the second
respondent and this constituted a serious procedural
breach which resulted in a significant injustice by ref-
erence to the claimant and accordingly the award was
returned to the arbitrators for reconsideration.

This is a rare example of a successful application
of Article 68 of the Arbitration Act. Most applications
under this article are rejected by the English courts
usually even without an oral hearing. In order to lim-
it the number of cases where parties refer to this ar-
ticle and ask the court to reconsider any issue during
a hearing under Article 68, the High Court of England
and Wales has provided certain procedural clarifica-
tions in the case of Midnight Marine Limited and Thom-
as Miller Speciality Underwriting Agency Limited® where
it was determined that if an application in accordance
with Article 68 is rejected without an oral hearing
then references should be made to Paragraph 08.5
of the Rules of the Commercial Court’ which gives
the applicant the right to make an additional applica-
tion to court to set aside the court’s refusal and to re-
quest the court nevertheless to consider the question
by way of oral hearing. However an oral hearing un-
der this additional application must be brief and must
only consider the question of whether “there is a real
chance of success, which is sufficient in order for the case
to be reconsidered in a full hearing in accordance with an
application under Article 68”

§ Mzdmght Marine Lta’ v Thomas Miller Speciality Underwriting Agency Ltd [2018] EWHC 3431 (Comm).

merczal Court_Guide _new_10th_ Edmon 07.09.17.pdf.
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For the purposes of procedural economy and in par-
ticular in order to avoid full hearings under Article 68
the court subsequently proposed the following proce-
dural recommendations:

* the hearing under the additional application
must take no more than 30 minutes;

* the hearing under the additional application
should, if possible, be conducted by the very
judge who initially refused the application
without a hearing;

* there is no need for further written state-
ments apart from a short explanation from
the applicant outlining the errors that oc-
curred when the court refused the applica-
tion on the basis of documents; and

* the respondents should not attend the oral
hearing regarding the additional application
or in any event should not have an ability
to claim compensation of costs if they de-
cide to attend.

These remarks indicate that the English courts

will only allowing applications under Article 68
in exceptional circumstances. To further illustrate
this thesis, in 2017 no applications to the state court
under Article 68 where successful.'

Appeals on a point of law

Article 69 of the Arbitration Act permits to chal-
lenge an arbitral award on the basis of errors
made in the application of law if parties have not
directly excluded such a possibility in the arbitra-
tion agreement or by way of reference to the ap-
plicable arbitration rules which contain such an
exclusion.

The arbitral determinations as to issues of facts
or any procedural breaches cannot be the subject
of an application in accordance with Article 69 as
these are not breaches on points of law. It is notable
that appeals under questions of foreign law do not
fall within the remit of this article. The right to con-
sider an application under Article 69 will be granted
by the court only in if all of the following conditions
are satisfied:

* the determination of the question will sub-
stantially affect the rights of one or more
of the parties;
+ the question is one which the tribunal was
asked to determine;
» onthebasisofthe findingsoffactintheaward:
* the decision of the tribunal on the ques-
tion is obviously wrong, or

» the question is one of general public im-
portance and the decision of the tribunal
is at least open to serious doubt, and

» despite the agreement of the parties to resolve
the matter by arbitration, it is just and proper
in all the circumstances for the court to de-
termine the question.

If the court gives the right for the consideration
of this type of application it can subsequently con-
firm, change or set aside (in part or in full) the arbi-
tration award.

Risk of error as to the question of law may be sufficient
In circumstance where the arbitration award is not
clear or is confusing the court may return the arbi-
tration award to the arbitrators for reconsideration.
In the case of Fehn Schiffahrts GmbH & Co KG v Ro-
mani SPA'" unclear argumentation and conclusions
of the arbitrators caused doubt as to the correct-
ness of the application of the law by the arbitrators.
Nevertheless the High Court of England and Wales
refused the application to set aside the arbitration
award due to the assessment of the question of law
potentially causing the reconsideration of the facts
of the case. Taking into account this legal dilemma
the High Court preferred to return the arbitration
award to the arbitrators for reconsideration.

This example demonstrates that the court may
return the arbitration award for reconsideration even
in circumstances when an error on the question of law
cannot be formally proven. The existence of a substan-
tive risk of a possible error on the question of law can
be a sufficient basis for the successful application of Ar-
ticle 69 of the Arbitration Act. However, the thresh-
old for the application of Article 69 remains very high

19 Commercial Court Users’ Group: Meeting Report — March 2018.
T Fehn Schiffahrts GmbH & Co KG v Romani SPA [2018] EWHC 1606 (Comm).
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and the courts of England permit applications under
Article 69 only in the most exceptional circumstances.

Challenging of foreign arbitral
awards

It is widely accepted that the state court at the seat/
place of arbitration has the exclusive supervisory ju-
risdiction with regards to such an arbitration dispute.

This position has found support in the case
of C v D”? where the court issued an anti-suit in-
junction against the continuation of proceedings
in the state court in New York whose aim was the set-
ting aside of an arbitration award issued in England.
The fact that the law of New York was the applicable
law under the contract on its own was not enough
to give parties a right to challenge the English arbi-
tration decision in New York. The English court re-
jected arguments of one of the parties that the choice
of law or New York would have meant that the laws

12Cy D [2007] EWHC 1541.

—— 3 KHUru —
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of England could not be applied to the proceed-
ings after the arbitration award had been issued.
Instead, the judge found that the choice of London
as the seat of arbitration was decisive for the de-
termination of the relevant court with jurisdiction
to hear any challenge to the award. Consequent-
ly, in the present case the arbitral award could only
be challenged in the English courts under Articles
67 to 69 of the Arbitration Act.

This case emphasises the great importance
of the choice by the parties of the place/seat of ar-
bitration as this will determine the courts in which
in the first instance it may potentially be possible
to challenge the arbitration award.

This article was written in 2019 for the RAA
book “Recognition and Enforcement of Foreign Arbi-
tral Awards in Russia and Former USSR States" un-
der the editorship of Roman Zykov and its translation
was published in the Russian edition in 2019.

—— Extra —
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CMOPbl B HE®TEFTA3OBOU COEPE

PomaH 3vikos
napmuep

Bukmopus
Inaoviweesa
topucm

Mansors

Jo0asbHAs SKOHOMMKA HEpa3pbIBHO CBsI3aHA C NOObIYEH M MepepaboTKO

MMWHEpaabHOTO ChIpbsi. OCBOEHME TMPUPOAHBIX PECYypCOB HEM30EXKHO

BelleT K BO3HMKHOBEHMIO CIIOPHBIX CUTyalldii, B OCHOBE KOTOPBIX MOTYT

JiexaTb S9KOHOMMUYECKUE, COLMAIbHBIC, MOJUTUYECKUE, TEXHOJIOTMYEeCKHE,
9KOJIOTUYECKUE U MHBIE aCTICKTHI.

Criopsl B 00J1aCTH HEIPOIOIb30BaHUsI (TOPHBIE CHIOPHI) COCTABIISIIOT OIIYTH-
MYIO JIOJII0O CPEeIM Jejl, pacCMaTpUBaeMbIX B KOMMEPUYECKHUX U MHBECTUIIMOHHBIX
apoutpaxkax. Hanpumep, no cratuctuke ICSID, MHBECTULIMOHHBIE CIOPHI B HE-
(rerazoBoii 1 ropHomOOBIBaOLIEil 00IacT cocTaBisoT 24% ot Beex aeia. Cropsl
B 00J1aCTH HEAPOIIOJIb30BaHMSI K 3HepreTuky coctaBmim 22% nen B LCIA B 2019
roay. AHaJIOrMYHas CUTyalus HaOMI0aaeTCs U B APYTUX BEAYIINX LIEHTPaX.

ITpoekThl B chepe HeIPONOIb30BaHMS OTIIMYAET BBICOKUIA PUCK, KPYITHBIC Karu-
TAJIOBJIOXKEHUSI Y AOJITUI CPOK OKyraeMocTu. [TocKonbKy peaau3zaiiys Takux MpoeKTOB
YacTo paccyMTaHa Ha AeCATUIICTHS, Ha HUX OKAa3bIBalOT aKTUBHOE BIMSIHUE TPOIIECCHI,
MPOUCXOJISIIIYIE B 9KOHOMUKE, TIOJIUTUKE, TpaBe, COIMAIbHON U OKpYKarollel cpee
u apyrux oosactsx. IIMpoko n3BecTHO BhICKA3bIBaHKE, KOTOPOE COBEPILIEHHO TOYHO
OTpakaeT CyTh FOPHBIX MTPoeKToB: «Kak [ymmuBep, ropHast IpOMBIIIICHHOCTD TIPe/i-
CTaBJIsIeT CO00i1 MOIITHOTO TUTAaHTa, CKOBAHHOTO MIJUTMOHOM ITIEJIKOBBIX HUTEM» . Jleii-
CTBUTEJIBHO, JIIO0OI TOPHBIN MTPOEKT MPEACTABIISIET COOO0M CIOXKHYIO cUCTEMY, (DYHK-
LIMOHUPOBAHUE KOTOPOI COMPSIZKEHO C OOJIBIIMM UYKCIOM TMOCTOSIHHO MEHSIFOIIMXCS
(paxTOpOB, UTO fENIACT JTAHHYIO 00JIACTh OUEeHb KOH(MIMKTOSMKOIA.

TopHbIe CrTOpPBI MOXKHO YCJIOBHO PA3Ae/JUTh HA CACAYIOIINE OCHOBHBIE TPYIIIIHI:

1. Mexay UHBECTOPOM U TOCYIapCTBOM:

* B pamkax ComamieHus o 3aliTe MHBECTULINI (MHBECTUIIMOHHBIN ap-
ouTpax);
* B paMKax JoroBopa (Hampumep, COrjallieHHe O pasiesie MPOAYKIIUU
WM KOHLIECCUOHHOE CoTIallleHue);
* B paMKax corlalieHus aKIIMOHEPOB C y4aCTUEM TocyaapCTBa.
2. Mexny nHBecTopaMu (Kak CTOpOHAMU JAOTOBOpPA WJIM KaK aKIIMOHEpaMu
IOPUANYECKOTO JINLIA):
* B paMKax OIepalMoHHOTo JoroBopa (0e3 00pa3oBaHMSI COBMECTHOM
IMPOEKTHOI KOMITAaHNN);
* B paMKax COIJIallIeHNUST aKIIMOHEPOB MPOESKTHOI KOMITAaHWH;
* B paMKax JIOTOBOPOB KYIUIM-TIPOIAKM aKLIMI 1 OMLIMOHHBIX COTJIAIIIe-
HUIA;

* B paMKax JIOrTOBOPOB MTOPYUYUTEIbCTBA.

3. Mexnay akilmoHepaMU U KOMITaHM e -HeIPOTIOJIb30BaTEIeM:

*  JCKM K OpTaHaM yIpaBJIcHUS;

*  VICKM K KOMIIAaHWU.

! Charles Barbour’s Annual address to the American Mining Congress, 1981.
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4. Mexmay HeIpomob30BaTe/ieM W TPEThUMU
JALIAMUA U3 TPakAaHCKO-IPaBOBBIX OTHO-

LICHUM:
*  JIOTOBOPHI MPOEKTHOTO (DMHAHCUPOBA-
HUS;

b

*  COIJIallleHUs O pasaesie MPOAYKIIUM;

*  JIOTOBOPBI CTPOUTEIBLHOTO MOAPSINA;

* oOKa3zaHue ycayr (pa3Beaka, JoOblya,
nepepaboTKa);

*  JIOTOBOPBI MTOCTaBKYU (MaTepHalibl, X1-
MUKAaThI, 000PY/IOBaHNUE);

*  JIOTOBOPBI  KYIUIM-IPOAAXU MMHE-
paJbHOTO CHIPhs (KayecTBO, LIeHA).

5. Cas3aHHBIE C TOPrOBJEN CHIpbeM (B TOM
Yyucie MPOU3BOAHBIMU (DUHAHCOBBIMU MH-
CTPYMEHTaMM).

6. C yyacTheM HeIporojb30oBaTelss U3 (KBa-
3U-) MyOJMYHO-TIPABOBBIX OTHOIIICHUIA:

* cornawenuit I'YIT;

*  TOC3aKyIMoK;

*  JIMLCH3UI U TULEH3UOHHBIX COTJialle-
HUIA;

*  yuiep0Oa oKpyxXarollen cpee.

7. Mexny HeapoIioJb3oBaTeleM U PaOOTHU-
KaMM UM KOPEHHBIMU IPyNIIaMU MECTHO-
TO HaceJIeHMUsI.

Kak 0but0 OTMEUeHO paHee, JaHHas KJIacCH-
(bukanms siBsieTCs YCIOBHOM, HO BIIOJHE TOCTATOY-
HOM NI TOro, 4TOOBI TTOKa3aTh MHOTOIJIAHOBOCTD
CIOpPOB B 00sacTH Heapornoyb3oBanus. [Ipu aTom
cnopbl 1—5-if Tpynm COCTaBJISIIOT MOAABISIONIEE
OOJIBIIIMHCTBO M MOTYT pa3peliaThcsl Kak B paMKax
TpeTelickoro pas3oupareibcTBa (apOuTpaxa), Tak
U B paMKax cy/le0HOI cucTeMbl. B mpoekTax ¢ MHO-
CTpPaHHBIM 3JIEMEHTOM TTOI00HBIE CTIIOPHI Yallle Te-
penaroTcs B MEXIyHapOAHbINA apOouTpax. [TpruauHbI
TOMY BITOJTHE TPAAUIIMOHHBIE: MOXHO BHIOpATh He-
3aBUCUMBIX M OECIPUCTPACTHBIX apOUTPOB C OTIbI-
TOM B 3TOi 00JacTH; OOILIME CPOKU pa3pellieHUs
cropa B apOUTpaxe KOpoue, YeM B CYJIe, ITOCKOIbKY
MEXaHW3M areUISIIUU OOBIYHO OTCYTCTBYET; CTOPO-
HaM JIOCTyIeH OoJiee IIMPOKUI MHCTPYMEHTapUit
JIOKa3bIBaHUSI; KOHPUACHIIMATBHOCTD U Ap. Cropbl

2 Naftogaz v. Gazprom, SCC Arbitration No. V2014/078/080.

6—7-11 rpynn HepeaKO MPU3HAIOTCS HeapOnTpabeib-
HBIMU 1 TOATAAAIOT MO/ UCKIIOUNUTEIbHYIO KOMIIe-
TEHIIMIO TOCYAapCTBEHHBIX CY/IOB IO MECTY HaXOXK-
JIeHYSI HEJPOTIOIb30BaTe sl WM y4acTKa Heap.

B Hacrosieit ctathbe Mbl 00paTUMCS K HEKOTO-
PBIM PE30HAHCHBIM MEXIYHApOAHBIM apOUTpakaM
B 00J1aCTH He(TEra30BOI MPOMBIIILIEHHOCTH UCKITIO-
YUTEIBbHO C LIEJIbI0 TTOKA3aTh CoAepKaHUe MPaBooT-
HOIIIEHW#, B paMKax KOTOPBIX BO3HMKAIOT CIIOPHI.
Hacrosiias crathsl He CTaBUT 3agaveii MpoaHaIu3u-
pOBaTh MTPABOBYIO CTOPOHY YKa3aHHBIX PEIICHUI.

Naftogaz v. Gazprom (SCC)?

HAK «Hadroraz Ykpaunsl» (naiee — Hadroras)
u ITAO «Jaznpom» (manee — lazmpom) 3aKimouuIn
JOJITOCPOYHBII KOHTPAKT Ha MOCTAaBKY MPUPOIHO-
ro raza Ha nepuof ¢ 2009 o 2019 ron. B koHTpaxkT
ObLIO BKJIIOYEHO YcioBHMe take-or-pay, B COOTBET-
CTBUM ¢ KOTOpbIM HadToras noyrkeH nepuoanyecku
TUIaTUTD 3a COTJIacCOBaHHBIC 00BEMBI Ta3a, AaXKe eclv
€My B KOHEYHOM MTOTE ITOCTaBJISIETCS MEHbBIIUI
00beM. JIOKYMEHT TakxKe coaepxKal TMOJOoXeHUe
o 3anpete Hadrorazy peskcrnoprupoBaTh M3IMILI-
KU TIPUPOJHOIO raza, B KOTOPHIX OH HE HYXXOAeTCs,
B Ipyrue CTPaHbl, YTO SBJISIETCS JOCTATOUHO CITOP-
HBIM ycJOBUEM, KoTopoe EBpomeiickas komuccusi
paccMaTpyBaeT Kak TPEIsSITCTBYIOIIee TpaHCrpa-
HUYHOI TOProBjie U TMo3BoJisiolee [asnpomy ycra-
HaBJIMBATh HEOMPABIAHHO BHICOKME IICHBI JIJIST TTPO-
JAXKV Ta3za B psi cTpaH’.

OCHOBHBIM ITPEAMETOM pa3HOTIACHIT MEXKITY CTO-
poHamu ObLIO TpeboBaHue Hadroraza o mepecmoTtpe
LIeHBI TTOCcTaBIsieMoro ra3a. Kak ciemyer u3 KOHTpak-
ta, Hadroras 6611 00s13aH 3aKynaTh 52 MIpa Kyoome-
TPOB raza B IO, U 3TOT 00bEM MOT OBITH YMEHBIIIEH
10 COTJIAIICHUIO CTOPOH TOJIBKO 10 41,6 Miipa Ky6o-
MeTpoB. [IpuHMMas Bo BHUMaHUe TOT (PakT, 4To YKpa-
nHa B 2016 romy peam3oBajia B YeThIpe pa3a MEHbIIIE
ra3a, Takoil MPUHIMI pacyeTa KOHTPAKTHOW IICHBI
He ypominerBopun Hadroras. Kpome Toro, cymma,
rojjieskaliast yraare 1o KOHTPakTy, O0JbIle HE COOT-
BETCTBOBAJIA TEKYILIEH PHIHOYHOM 1IEHE.

3 EU Accuses Gazprom Of Antitrust Violations. URL: https.//www.law360.com/articles/646 122/eu-accuses-gazprom-of-an-

titrust-violations.
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He mocturHyB cornaiieHus 1Mo yKa3aHHOMY CITOpP-
HoMYy Borpocy, Tasnpom B utoHe 2014 roga nHULIU-
UpOBaJl apOUTpaxkHOe pa3z0dUpaTebCTBO C TPedO-
BaHueM o Bbimate Hadrorazom mpocpoyeHHOTO
JTOJITa 3a TMOCTaBKY ra3a U MpoIeHTOB ITo ApOUTpax-
HOMY periaMeHTy ApOuTpaXHOro MHCTUTYTa Top-
rosoil nmanatel . Ctokronbma (TIIC). ITocne Toro
kak Hadroras mapamieabHo Mmoaal caMOCTOSITEb-
HYIO TpochOy 00 apOuTpaxe ¢ TpeOOBaHUEM Iie-
pecMoTpa 1ieH, KOMIIEHCAIlMU 3a SIKOOBI Teperia-
yeHHbIe cyMMbI ¢ Mast 2011 roga 1 oTMeHBI 3apeTa
Ha pedKcnopT mnpupomHoro rasza, TIIC npuHsna
pelieHre O TIPOBEACHUM paslebHBIX apOUTpaK-
HbIX pasoupareabcTB. UTo Kacaercs: (pMHAHCOBBIX
npeTeH3uii cropoH, To Hadtoraz tpedosan 11,7
MJIpI J0JUL., a UcK [asnpoma BHavaje OLeHUBAJCS
MPUOJIM3UTEIBHO B 29,2 MJIpI AOJII., a 3aTeM CyMMa
TpeGoBaHMIi OblIa yBeJIMYEHA ITOYTH 10 32 MIIpa.

Cpenu Tpoyero cocTaB apOUTpaxka BbIHEC

MPOMEXYTOUHOe perieHue o ToMm, 4yto Hadroras
MMeJl MPaBo MepecMaTpuBaTh W OMPENeATh LIEHY
KOHTpaKTa, a [a3mpom He MMeJl MpaBa Ha PETPo-
CMIEKTHUBHBIE TIJIATEXU IO MpUHUMIY take-or-pay
3a 2009—2017 romsl. HeckonbKo IyHKTOB MOKY-
MEeHTa ObLIM MPU3HAHBI HEeAeHCTBUTEIbHBIMU (Ha-
MpUMep, MyHKT O 3a1peTe PesKCcropTa rasa, mpruoo-
PETEHHOTO MO KOHTPAKTY, 3a TMpeaeiabl YKpauHbl),
Mpu 3TOM TIoJioKeHUe take-or-pay JOKHO OBLIO
OBITh MEPECMOTPEHO B OKOHYATEJILHOM apOUTpaxk-
HOM PEIICHUM.

OKoHYaTeIbHOE apOUTPAKHOE pPellieHre TTPe/i-

yCMaTpuBaJIo, 4To:

*  CTOPOHBI COMIACWIMCH C T€M, YTO COCTaB
apOMTpaxka JOJ/DKeH TPOM3BECTH 3ayeT
CYMM, IPUYUTAIOIINXCS CTOPOHAM;

* WTOroBasi CyMMa, TMoOJyiexalias yra-
te TasmpomMom Hadrorazy mocie 3audera
BCTPEYHBIX TPEOOBAHUI 1 TIPOIICHTOB C 28
(eBpansg 2018 roga 10 AaThI yILIaThl, cCOCTa-
BUJIA MPUOIU3UTETBHO 2,5 MIPA 0.

* cocTaB apOMTpaXka OCTaBUJ B CHUJIE YCIOBUE
take-or-pay, OIHaKO CKOpPpeKTHpoBasl (op-
MyJIy pacyeTa CTOMMOCTH ra3a 1o KOHTPAaKTY.

Taznpom ooxanoBan pemenne SCC B Anesis-

IMOHHBIN cyn okpyra Csea (CTOKIoJibM), OTHAKO

CyJ He HaIlleJ OOCTOSITEIbCTB JIJISI OTMEHBI pEIICHYS.
B xonue 2019 roga laznpowm Beiriatua Hagrorasy
2,9 MJIpI AOJIJI. C yYETOM HAYMCJICHHBIX ITPOLIEHTOB.

Gazprom v. PGNiG
(Poland) (SCC)

B 1996 rony mexay ITAO «Ta3npom» 1 IOIbCKOM KOM-
nanueii Polskie Gornictwo Naftowe i Gazownictwo
(PGNIiG) 0bu1 3aKiII04eH KOHTPAKT Ha TOCTaBKY
B Ilonpmry 10 mMapm KyOoMeTpoB raza Io TpyoOo-
nposony Aman — EBpomna exeromHo no 2022 rona.
Kak u B ciyyae ¢ Hadrorazom, 1oKyMeHT coaep-
>Xaj ycioBue take-or-pay, B COOTBETCTBUM C KOTO-
pbiM PGNIiG Ob11a 00si3aHa IIaTUTh 8,7 MIIPI TOJLI.
3a ra3 B rofl, Jaxe eclid TaKoe KOJWYECTBO rasa
He OBIJI0 HEOOXOIMMO IIJISI €€ HYXII.

KoHTpakT Takke mpemycMaTprBall MpaBo JIio-
00l CTOpOHBI TpeOOBaTh IEPECMOTPa CTOMMOCTHU
rasa B cJlydae CYIIECTBEHHBIX W3MEHEHU LIEeHBI
Ha pbiHKe. B 2012 romy 1o 3ampocy HoJbCKON CTO-
POHBI CTOMMOCTb Tra3a Mo JaHHOMY KOHTPAKTy YXe
Obuta yMeHbIleHa Ha 10%. OmgHAKO BIOCEICTBUM
PGNIiG navana neperoBophbl ¢ [azrnpomMoM o gaib-
HEHWIIeM CHUXKEHUU IIeHbI, apryMEHTHpYs CBOIO
MO3UIIMI0 TeM, UYTO CTOMMOCTb Ta3a B KOHTpaKTe
3aBbIIIICHA U HE COOTBETCTBYET TEKYILIEMY COCTOSI-
HuIO pbiHKa. He mocturnys cornacus ¢ [aznpoMom
no manHomy Bomipocy, PGNiG B 2015 roxy nnuiu-
npoBaia apoOUTpaxkHOe pa3duparTeabCcTBO Mo Pera-
MEHTY ApOUTpaKHOTO MHCTUTYTa ToproBoii maa-
Thl I. CTtokronapMa (SCC) 0 MTOBTOPHOM CHUKEHUU
1eHbl Ha Ta3. [Tojbckas KoMImaHus TTPocuia COCTaB
apOMTpaxka YMEHbBIIUTb CTOMMOCTh M TPUBECTU
YCJIOBUSI KOHTpPAaKTa B COOTBETCTBUE C CHUTYyallMeid
Ha eBpPOIeMCKOM PhIHKE MPUPOIHOIO Tasa.

30 maprta 2020 roga coctaB apOuTpaxka BbIHEC
pelieHre o0 M3MEHEHUM (OPMYJIbl HUCUMCICHUS
LIEHbI Ha Ta3, MAaKCUMAaJIbHO TIPUOJIU3UB €€ K YPOB-
HIO 1LIeH eBporeiickoro peiHKa. CoctaB apouTpaxa
TakkKe MOCTAHOBUJI, YTO HOBAs 1LieHa TTPUMEHSIETCS
¢ 1 Hos16ps1 2014 rona, To ecTh ¢ AaThl, kKorna PGNiG
HampaBuia [a3nmpomy 3ampoc Ha U3MEHEHUE 1LIEHBI.
TaznpoM 00s3a11 BBITUIATUTH TTOJILCKOM KOMITAHUUT

* Russia’s Gazprom Adds $2.5B To Unpaid Gas Arbitration Claim. URL: https://www.law360.com/articles/771712.
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KOMITIEHCAIIMIO B pazmepe 1,5 Map 1011 — pa3HUILY
B lIeHe rasa 3a nepuoj ¢ 1 Hos6pst 2014 roga mo 29
despans 2020 roga’.

Tasnpom Beimiatun PGNiG 100 mapa pyoO.
BO MCITOJIHEHME PellIeHUs] apOuTpaxa, OJHaKO OT-
METWJI, YTO 3TO HE MEHSET €ro MO3MINI0 B OTHO-
IIeHUN OO0XKaJOBaHUS apOUTPAXKHOTO pEILIEeHUS
B AntesuisiiuoHHOM cyne okpyra Ceea (CTOKIOJIbM),
kyna lasnpom obpartuics B Mae 2020 roga’. PGNIG,
B CBOIO Oouepe/ib, 3asiBUJa, YTO HE HAMEpeHa Mpo-
JIeBaTh KOHTPAKT ¢ [a3mpomMom mocjie ero ucreyve-
Husg B 2022 romy. CooOl1aeTcs, 4To B HACTOSIIIUN
MoMeHT [lonbiia cTpeMutcss K AuBepcUbUKAIIUN
CBOMX ITOCTaBIIMKOB Ta3a, UHULIMUPYS COTPYAHUYE-
CTBO ¢ KOMMaHMUSIMM U3 UHBIX pernoHoB. CorjlacHO
cratuctrke OKCchOpACKOro MHCTUTYTA SHEPTeTHYE-
CKUX uccaenoBaHuii, B Hauane 2010 roma mocraBKu
lasmpoma B IMombiny coctapmstiu okojio 90% Bcero
obobema nummopta raza. K 2019 rony Poccus Bce ere
ocTaBajach CaMbIM KpPYIMHBIM ITOCTaBIIMKOM rasa
s [Moabiy, XOTs ee A0Jis CyIIeCTBEHHO CHU3M-
J1ach, JOCTUTHYB 60% oT Bcero umiopra rasa u 48%
OT OOIIIETO MOTPeOIeHUsT .

Anatolie Stati et al. v.
Republic of Kazakhstan
(SCC)8

B 1999 romy monmaBckuii OuM3HEeCMEeH AHATOJ
Cratu u ero ceiH [abpusn Cratu 4yepe3 Komma-
Huu Ascom Group S.A. u Terra Raf Trans Traiding
Ltd. (manee — Cratu) mnpuoOpean ABe KOMIIa-
Hun — «KaszmonmyHaii» u «TonkblHHedTETa3»,
— yepe3 KOTOpbIe BiadeSu MpaBaMKu Ha HedTe-
razoBble MecTopoxaeHus1 bopaHkoab u TOJKBIH
B Manructayckoii oonactu (Kazaxcran). o 2010
rona CTaTy MTHBECTUPOBAIU B Pa3BUTUE ITUX KOM-
MmaHuit 6osee 1 MIIpI AOJII.

S URL: https:, . inci
supplies-despite-stockholm-court-decisi/.
¢ URL: https://tass.ru/ekonomika/9333653.
"URL:https:,

K xoniy 2008 roma KoMOaHWW BBHILILIX Ha TPU-
ObUIbHOCTHb, M CTaTW pacCUMTHIBAIM Ha TIOdY-
yeHue AuBUIeHAOB. OaHAKO cpa3y HECKOJbKO
OpraHoB rocygapcTBeHHoOU BiactTu KazaxcraHa
WHULIMUPOBAIU TIPOBEACHUE TMPOBEPOK ACSITENb-
HOCTU KOMIIaHUIi, B pe3yJibTaTe KOTOPbIX B OT-
HoweHun CTaTu ObUIM BBIABUHYTHI OOBUHEHUS
B MPOTUBOMNPABHbBIX AeHCTBUSIX, BKIIOYAsI YTOJOB-
Hble NEesIHUS, a TakKKe WHUIMUUPOBAHO cyaeOHOe
npecjeaoBaHue pyKOBOAUTEIECH KOMITAHUMA.

CornacHO MO3UIIMM WHBECTOPOB, CBOMMU
gerictBusiMu KazaxcTtaH mocTaBuJl TMOA Yrposy
uHBectTuuuu CTaTu B CTpaHy, HEOOOCHOBAHHO
HaYMCJIWI HAJOTU HA COTHU MMJIJIMOHOB AO0JlIa-
pPOB U B UTOre HAllMOHAJIU3UPOBAT UMHBECTULIUU
B utose 2010 ropa’. IMosunusa KasaxcraHa cocTo-
sjla B TOM, YTO MHBECTOPHI YIIPABIISLIU aKTUBAMU
HeHaJJiexXalluM o0pa3oM U YBEJIUYUIU AOJTOBOE
OpeMs KOMITAaHMIA; KaK pe3yJibTaT, TOCydapCTBEH-
HBIe OpraHbl OBUIM BBIHYXXIEHBI ITPEANPHUHSTH
JeCcTBUS, HaNpaBJeHHbIE HAa MpeKpalleHue Cy-
IIECTBYIOIIMX KOHTPAKTOB B LIEASIX 3alllUThl aK-
TUBOB OT HalbHelimero obecueHuBaHusa. Ka-
3aXCTaH TaKXe CChLIaJCSd Ha TO, UYTO MHBECTOPHI
JOTYCTUIM HapylleHHWe Ka3axCKOro 3aKoHomda-
TeJbCTBA B IMpollecce MNpUOOpPEeTeHUsI aKTUBOB
W YIIpaBJICHUS UMU.

B wmHBecTMnIMOHHOM apOuTpaxe mno Perma-
meHTy TIIC npenctaButenn KazaxcraHa ocrapu-
BaJll IOPUCAMKIIMIO COCTaBa apOuTpaxa, HacTa-
MBas B TOM 4ucje Ha NpuMeHeHuu Tecta CanuHu
JUISL OTIpeieICHUST KaTeropyuu MHBeCcTulnii. B yacTt-
HOCTH, OTBETUYMK yKa3bIBaJl, YTO COTJACHO JaHHO-
My T€CTy HEOOXOIUMO, YTOObI MHBECTULIMU 00JIa-
Jaiu ClIenyolMMI XapaKTepUCTUKAMU:

*  BKJIaJ ICHEXXHbBIX CPEICTB WU UHBIX AKTUBOB;

*  PUCKOBAHHOCTb MHBECTUIIUIA;

*  MPOIOJKUTEIBLHOCTD;

*  BKJIaJ B 9KOHOMMUKY MPUHUMAIOLIETo Tocy-

JlapcTBa.

www.oxfordenergy.org/wpcms/wp-content/uploads/2020/06/Russian-Poland-gas-relationship-risks-and-un-

certainties-Insight-70.pdf.

8 Anatolie Stati and Others v. Kazakhstan, SCC Case No. V (116/2010).

? URL: https,

www.italaw.com/sites/default/files/case-documents/italaw 116 99.pdf.
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ITpu aTom Kazaxcran HacTanBai Ha TOM, UTO MTPUBE-
3eHHoe CTaTu 000pyAOBaHME U TULIEH3UU Ha pa3pa-
00TKY He(Tera3oBbIX MECTOPOXKACHUI HE SIBISIOTCS
WHBECTULIMSIMU B CUJTY OTCYTCTBHUSI IIPUHSATUS UHBE-
CTOpaMU PUCKOB, a TaKKe Ha TOM, YTO MHBECTOPBI
HE C/IeJIaiu «CyIeCTBeHHOTO BKJIaaa B pa3BUTHE TO-
cyaapcTBay.

Tem He MeHee cocTaB apOMTpaka OTKaszajics
oT npuMeHeHus Tecta CallMHU M BbIHEC PEIlIeHUE,
OIMMpasiCh Ha IIIMPOKOE ITOHMMAaHNe TEPMUHA «MHBE-
CTULIMST», coepxaleecs B JloroBope K DHepreTu-
yeckoit xaptuu (IDX)!, yctaHOBUB, YTO OCYIIECT-
BJsieMasl UCTIAMU JeATEIbHOCTb YETKO IMOATaaaia
IojJ 3To ornpeaeneHue'!. ApOUTpax IMOCTAaHOBWII,
YTO MMeJIa MECTO COTJIacOBaHHasi KaMITaHUsI POTUB
nctioB 1 KazaxcTaH HeceT OTBETCTBEHHOCTD 3a Ha-
pyllIeHrue HOPMBI O CITPaBeUIMBOM U PABHOM OTHO-
IIEHWU, MPEeIyCMOTpeHHOI B JloroBope K DHepre-
TUYeCKOl xapTuu, npucyauB CTtaTv KOMIIEHCAIUIO
B pazmepe 500 MIH JOJIT.

OTBETYMK ABaXKAbl 00KAIOBAJ pelleHue apou-
Tpaxa B AneJIsuuMoHHbIN cya okpyra Csea (CTok-
rojbM), OAHAKO CY/A OCTaBWJI pelIcHHWEe B CUJIE.
Ho6poBonbHO Ka3zaxcTaH maHHOE pellleHre He MC-
MOJHWI, B CBSI3U ¢ 4yeM CTaTu NMpeanpuHsSIIn psia
MOMBITOK apecTa uMytectsa Kazaxcrana B l[onnaH-
nun, Heio-lopKe 1 MHBIX I0pUCANKIIMSX.

Liman Caspian Oil BV
(The Netherlands) and NCL
Dutch Investment BV

(The Netherlands) v.
Republic of Kazakhstan
(ICSID)*?

Hanublii cmop Bo3HUK B 2007 roay, a pellicHue
MexITyHapoaHOTO LIEHTPa MO YPeryJIupoOBaHUIO MH-
BeCcTULIMOHHBIX cropoB (ICSID) Obl10 BhIHECEHO
B 2010 romy, ogHAKO 10 CUX ITOp OCTaeTCsl OIMyOar-
KOBaHHBIM JIUIIb YACTUYHO, C CYIIECTBEHHBIM KO-
JINYECTBOM CKPBITBHIX JAaHHBIX, BKJIIOYAsi Ha3BaHUS
KOMITaHWi, GPUTYPUPOBABIIKX B JieJie, a TakxkKe (pak-
TUYECKHE U IOPUANIYCCKUE apTYMEHTHI CTOPOH.

B 2002 rony MHuBecTuiimonHoe areHTcTBO Ka-
3axcTaHa MPeI0CTaBUIO0 KOMITAaHUU X, 3aperucTpu-
POBaHHOI B CTpaHe, JIMLIEH3WIO Ha pa3BeIKy U J0-
ObIUy YIJIEBOAOPOAOB Ha MecTopoxaeHuu JinmaH
B 3anagHoM Kazaxcrane. B okTsa6pe 2002 roga KoM-
naHus X mepenajia mpaBa U 00SI3aHHOCTU IO AaH-
HOMY JIMLIEH3MOHHOMY JOTOBOPY KoMIaHuu Liman
Caspian Oil BV. Ha momenT ycrynku 99,9% akumii
KOMITaHWM X MpUHAUIeKaa0 OpUTAHCKON KOMIIa-
HUU Y, a oCTaBIIMEeCs TMPUHALICKATN ABYM MUHO-
pUTapHbIM ydyacTHUKaM P 1 Q.

BriocnenctBum  MUHOPUTApHBIE  yYaCTHUKU
nonanu B cyn KazaxcraHa MCKM 0 MPU3HAHUM TOTO-
BOpa YCTYIIKM TIpaB IO JIMIIEH3UMOHHOMY COTJIallle-
HUIO HEACHCTBUTEIbHBIM, YTBEPXKIasi, UTO JUIICH-
3us Obla mepefaaHa 0e3 UX BeloMa WIM COTJIacust
M B HapyllleHWe Ka3axCTaHCKOIo 3aKOHa 00 aKIIu-
oHepHbIX obuecTBax. B 2004 roay cyn Kazaxctana
MpU3HaJ comlalleHue 00 YCTYMKe HEeIEUCTBUTEIb-
HbIM U npeanucan Liman Caspian Oil BV BepHyTbH

10" Coenacno cm. 1 Jloeosopa k Dnepeemuueckoil xapmuu, «“uneecmuuus” o3nauaem ece eudvl AKMUBO8, HAXOOAUUXCS
6 COOCMBEHHOCMU UAU KOHMPOAUPYEeMbIX HPAMO UAU KOCBEHHO UHBECHOPOM, U 6KAKNYAeM: a) GeujectneeHHyo
U HeBeueCmMEeHHYI, a MAKICce OBUICUMYIO U HEOBUNICUMYIO COOCMBEHHOCMY U A100ble UMYUeCMEeHHble NPasa, maxkue KaK
apeHoa, unomexa, npaso YOepICaHus UMyuecmea u 3a10208; b) komnanuro uiu deaogoe npeonpusmue Aubo aKuyuu, 8Kaadvl
uau opyeue opmuvl yuacmus 6 aKYUOHEPHOM KANUMane KOMRAHUU UAU 0e106020 NPeOnpusmus, a makice 00Auauuu
u dpyeue 004208ble 0053aMenbcmaea KOMRAHUU UAU 02108020 NPEOnPUIMusl; ¢) NPago mpedosanusi N0 OeHeJICHbIM CPe0Cmeam
U npaso mpebo8anus GbINOAHEHUS 003aMeAbCME NO KOHMPAKMY, UMEHueMy SKOHOMUYECKYH) UEeHHOCIb U CEA3AHHOMY
¢ ungecmuuyuelil; d) uHmMenteKmyaibHy coocmeeHHOCmb,; e) 00X00bl; [) 1H000e npaso, npedocmasieHHoe 8 COOMEemMcmeauu
C 3AKOHOM, UAU NO KOHMPAKMY, UAU 8 CUAY MH00bIX AUYEH3UL U Pa3peuleHull, 6bl0aHHbIX CO2AACHO 3AKOHY, OCYULeCEASIMD
A100YH0 XO3AUCMBEHHYI0 0eSIMEAbHOCD 8 IHEPSeMUUECKOM CeKmope».

T Anatolie Stati and Others v. Kazakhstan, SCC Case No V (116/2010), Award (19 December 2013), para. 806—807. URL:

https:,

www.italaw.com/sites/default/files/case-documents/italaw3083.pdf.

12 Liman Caspian Oil BV (The Netherlands) and NCL Dutch Investment BV (The Netherlands) (ICSID Case No. ARB/07/14).
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auueH3uo koMmnaHuum X. B To Bpemsa X KOHTpoO-
JIMpoBajach yxe Apyroil KommaHuei, M, Kotopas
MPUCOEANHUIACh K CyIeOHOMY pa30MpaTebCTBY
U TaK>Ke YTBep Kaaia, 4YTo JOTOBOP YCTYIKM JOJIKEH
OBITh MPU3HAH HEACHCTBUTEIbHBIM.

B 2005 romy xommanusi X ObUIa BOCCTaHOB-
JIeHa B Ka4eCTBE JAepXKaTeJisl JIUILIEH3UU U BIIOCJIE -
CTBUU Tepeaaa ee Ipyroil KOMImaHuM. AT
u BcTpeuHbiit uck Liman Caspian Oil BV k yuacTHu-
kKaM X ¢ TpeOOBaHWEM O BO3MEILCHUU BCTPEUHOTO
MpeaoCTaBIeHUs 3a Tepeaady JUIEH3UU ObUIM OT-
KJIOHEHBI TOCyIapcTBeHHBIM cynoM Ka3axcrana's.

Tonnanackue KOMITaHuu'* 0o0paTUInCh
B ICSID ¢ nckom o B3sickaHuu ¢ Kazaxctana 200
MJIH JOJUJI. KOMITEHCAllMW, YTBEpXIasi, 4YTO TaKue
NeCTBUS CyIOB paBHOCWJIBHBI OTKa3y B MPaBOCY-
IUu U, ciaegoBaTenbHO, KazaxctaH Hapylmwa mo-
noxeHus DX o 3amure uHBecTULIMii. OHU TaKKe
YTBEPXIadu, YTO OTBETUMK HAPYILIWJI CBOU 00s13a-
TeJIbCTBA MO JIMLICH3UU.

Opnako ICSID otkioHun TpeOOBaHUS TOJ-
JIAaHACKWX KOMITaHWUH, TTOAYEPKHYB, UYTO OH HE SIB-
JISIETCS aneJUISILIMOHHBIM OPTaHOM U B €r0 (OYHKIIUHN
HE BXOAUT YCTpaHEHWE OIIMOOK MPUMEHEHUS BHY-
TPEHHEro IPOLIECCYaJbHOTO WM MaTepUabHOTO
MpaBa, KOTOpPbIE MOTYT OBITh AOMYIIEHbI HaIMO-
HanbHBIMU cyaaMu. ICSID ycTaHOBUI, YTO «ITOPOT
MEXITyHApOIHOTIO IEJMKTA M0 OTKa3y B IPaBOCYINU
SIBJISIETCSI BBICOKMM M BBIXOAMUT HAJ€KO 3a paMKHU
MPOCTOTO HEINPaBUJIBHOTO MPUMEHEHUSI BHYTPEH-
HEero 3aKOHOIATEIbCTBa» .

Kpome toro, ICSID oTmeTrwa, 4TO WCTLbI
He J0Ka3aju HelpaBOMEpHOE TPUMEHEHHWE BHY-
TPEHHEero 3aKOHOAATEIbCTBA HAlIMOHATBHBIM CYIOM
U HE MPenCcTaBUIM HUKAKWX TO0KAa3aTeJIbCTB, IOMA-

TBEPKIAIOIINX, YTO PellleHrEe ObLIO MPOU3BOIbLHBIM
U KpaliHe HeCMpaBeIJIMBBIM (C OTCYTCTBUEM HajJie-
JKallei mpaBoBoi Mpoueayphl)'®. TakuMm oGpasom,
ICSID He ycmoTtpen HapylieHus Kazaxcranow m. 1
cT. 10 IDX U OTKIIOHWJI apTyMEHThI UCTLIOB 00 9KC-
MpoTNpHUaIiy MHBeCTULINI .

Petrobart Limited v. The
Kyrgyz Republic (SCC)*8

Kommanus Petrobart Ltd, 3apeructpupoBaHHas
B IubGpantape, 3akiaoumMia KOHTPAKT C KUPIU3-
CKOM rocymapcTBeHHOM razoBoil komnanueit KGM
Ha 1octaBky 200 ThIC. TOHH ra3oBOro KOHJIEHcarTa.
Petrobart BbIMoJHMIA TISITH MOCcTaBokK, HO KGM
Mpou3BeJia OIJIaTy TOJIbKO 3a TIePBhIe ABE, apTyMeH-
THUPYSI MPOCPOYKY CBOMM CJIOXHBIM (PMHAHCOBBIM
noJyioxkeHueM. Petrobart mogasna B rocynapCTBeHHBIM
cyn buikeka uck o B3bickaHuu ¢ KGM 3agoikeH-
HOCTHM 3a OIUIaTy TOCTABJIEHHOIO Ta30BOTO KOH-
neHcata B pasmepe 1,5 MaH gosut. Ilo 3ampocy Bu-
ne-npeMbep-MuHucTpa Kuprusckoii Pecnyonuku
cyn builkeka mMpUOCTAaHOBUI MCITOJIHEHME pellie-
HuUs Ha Tpu Mecsua. B ator nepuoa KGM mo yka-
3y Mpe3ujaeHTa Oblla PECTPYKTYpHUpOBaHa, MpUIeM
OoJiblllasi YacTh €€ aKTMBOB OKaszajach IepeaaHa
JIPYTMM TOCYIapCTBEHHBIM KOMITaHUsAM. B wuTO-
re KGM 6buta o0bsBIeHa 0aHKPOTOM, BBUIY YETO
Petrobart He cMorJIa MOJYYUTh MPUIMTAIOIIYIOCS et
10 PEIIeHHUIO CyJa CyMMY JIOJTa.

Petrobart mogana B apoutpax mno PermameHTy
TIIC uck x Kuprusckoii Pecriyonuke, rae yTBep-
Kajia, 9YTo ToCyaapcTBO HAPYIIWIIO TOJTOXKEHUS I1.
1 ct. 10 JIDX, BMelIanoch B cyedHoe pa3oupaTeib-

3 Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of Kazakhstan (ICSID Case No. ARB/07/14), Excerpts
of Award dated 22 June 22, p. 1-2. URL: https.//www.italaw.com/sites/default/files/case-documents/italaw 1429.pdf.

4 NCL Dutch Investment BV (ucmey 2) énraden 90% axuuii Liman Caspian Oil BV u, 6 ceoio ouepedv, noanocmoro
npuHaoaexcan KaHaockol KoMnanuu Z, 6 Komopoi KOHMPOAbHbII NaKem aKuyuli KOCGeHHO NPUHAOAeHCAN ePANCOAHURY
Hlsetiyapuu. Ocmaswuecs 10% axyuii LCO 6viau y komnanuu Y — nepeoHAYAAbHO20 MANCOPUMAPHO20 AKUUOHEpPA
kKomnanuu X. Kopnopamuenas cmpykmypa ucmuyos oviaa cozoana Z u Y ¢ yeavto nepeoauu AUyeH3uu.

5 bemaneau K. Apbumpadicuuvie dena 6 Hegpmezazosoii ompacau ¢ yuacmuem Kazaxcmana.

16 Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of Kazakhstan (ICSID Case No. ARB/07/14), Excerpts
of Award dated 22 June 22, para. 377—386. URL: https.//www.italaw.com/sites/default/files/case-documents/italaw 1429.pdf.

7 Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of Kazakhstan (ICSID Case No. ARB/07/14), Excerpts
of Award dated 22 June 22, para. 431—438. URL: https://www.italaw.com/sites/default/files/case-documents/italaw 1429.pdf.

18 Petrobart Limited v. The Kyrgyz Republic, SCC Case No. 126/2003.
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CTBO B HAalITMOHAJLHOM CYyJIE€ M HE CMOTJIO TIPeI0CTa-
BUTh €ii CTaOUJIbHbBIC, CIIPAaBEUIUBLIE, OJIaronpusT-
HbIE U MPO3pavyHble YCIOBMS, Kak MpeanucaHo 19X,

CoctaB  apOuTpaxka  YIOBJETBOPWJI  MCK
Petrobart n ykazan, yto Kwuprusckas Pecrmy6mu-
Ka ObL1a 00s13aHa MpoBecTu peopraHusannio KGM
TakKuM 00pa3oM, 4ToObl 3alUMTUTHL MpaBa Petrobart,
rapaHTupoBaHuble DX, CocraB apOuTpaxa
OTpenean, YTO XOAaTaliCTBO BUIIE-TIPEMbEP-MU-
HUCTpPA O MPUOCTAHOBJIEHUHN UCITOJTHEHUS CyIeOHO-
ro pemeHus: B oTHolieHUn KGM ObLIO MOMNBITKO
MOBJIUATH Ha cyneOHoe pereHue B yiiepo Petrobart,
cinenoBateabHO, Kuprusckas Pecny0Oavka Hapymim-
nmamn. 1 ul2cr 10 JIBX B yacTu 3alUThl UHBECTU -
LMA U obecriedeHusl Tocy1apcTBOM 3(PHEKTUBHBIX
CPENCTB OTCTaMBaHWsI MCKOB U COOJIIOACHMS TIpaB
B OTHOIIICHUYW WHBECTUIINIA.

Cyn mpuiliea K BBIBOLY, YTO peOpraHu3aIvs
KGM c¢ nocnenytoiieit nmepegavyeii akTUBOB MHBIM
KOMITAHUSIM C TOCYIApCTBEHHBIM Y4acTHEM CYIIe-
CTBEHHBIM 00pa3oM Hapyiiuiaa TmipaBa Petrobart
M 4TO €CTh «BBICOKAsI BEPOSTHOCTb» CBSI3M MEXIY
HapyllIeHWEeM J0ToBOpa M YIepOOM, HaHECEHHBIM
nHBecTopy. CocTaB apOUTpaka MOCTAaHOBWJI BBITLIA-
TuTh Petrobart 1,1 MJH HOJJI. M MPOLIEHTHI C JAThl
BBIHECEHUSI CyIeOHOTO PEIICHMS, OTHAKO OTKJIOHWII

TpeOOBaHMS UCTIA O B3bICKAHUHU YITYIIIEHHOU BBITO-
JIbl U ICK B OTHOIIIEHUHU CYACOHBIX PACXO/IOB.

Kpome Toro, cocraB apOuTpaxka OTKIOHWJ
TpeboBaHue Petrobart mo m. 1 ct. 13 JIBX o Towm,
yTo neiictBust Kuprusckoii Pecriy0iuku sIKOOBI SIB-
JISIIOTCS 9KCITpOTNpUaleil MHBECTULIMI, TTOCKOJIb-
Ky He OBbLUIO TMOHSTHO, HAMNpaBJISUIUCh JIU TIPUHSI-
Thle Mepbl KOHKPETHO MPOTUB MHBECTUIIMM MCTLIA
WA UMEJTA LEJIBIO TTepeavyy SKOHOMUYECKNX aKTH -
BOB B MMOJIb3y TOCYIapCTBA.

Kuprusckas Pecny6nuka oGkagoBaja pelie-
Hue SCC B AneutsuMoHHOM cyze okpyra Csea, of1-
HaKoO CyJIl He HallleJl OCHOBaHMUIA JJIsI OTMEHBI apOou-
TPaXKHOTO PEIIeHUs U OCTaBUJI €T0 B CHUJIE.

3aK/1lo4yeHune

B HacTosieil 3aMeTKe ONMMCAHBI JIMIIL HECKOJBLKO
U3 JECITKOB CIIOPOB ¢ ydyacTueM ctopoH u3 CHI.
Bmecte ¢ TeM 13 IpUBEAECHHBIX TTPUMEPOB CIICAYET,
yTo B 00JacTH He(dTera3oBoil MPOMBIIIJICHHOCTU
OYEHDb BBICOKU ITOJUTHYECKUE U COLIMODKOHOMM-
YEeCKME PUCKH, KOTOPhIE HEIPOITOJIb30BaTEIN BhI-
HYKIEHBI YIYUTBIBaTh B JOJTOCPOYHON IMEePCIIEKTH-
Be. A 3TO, KaK OTMEYaJloCh paHee, AeaeT JaHHYIO
cdepy S5KOHOMUKH JOCTATOYHO KOH(PIMKTOESMKOIM.

D Petrobart Limited v. The Kyrgyz Republic, Arbitral Award dated 29 March 2005, p. 75—77. URL: https.//www.italaw.com

sites/default/files/case-documents/ita0628.pdf.
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OCOBEHHOCTMU PA3PELLUEHUA CIMOPOB,
BO3HUKAIOLWLUX U3 NOINOBOPOB
NMNOCTABKWU HE®TEMPOAYKTOB

Kamanv Tepexos
sedyuwiuti opucm,
meduamop, Mmazucmp
npasa

OproBJisi HEPTENPOAYKTaMU, TO €CTh ITOTO-

BBIMU MPOAYKTAMU, IMOJTydaeMbIMU MPU TTe-

pepaboTke HehTH (Ma3yT, OUTYM, AU3E]Ib-

HO€ TOIUIMBO, OEH3WH, KEPOCHH U T...),
SIBJISIETCSI JOCTATOUHO 3aKPBITOM 1 CI0XHOM chepoit
IIJISI IOPUCTOB, C HE He CBSI3aHHBIX. J1oroBOpHI TO-
CTaBKU He(TENPOAYKTOB BCeraa MpeaycMaTpruBaloOT
crneurduyeckre yCaoBUsI, B HUX UCITOJIb3YEeTCSI 0CO-
0ast TepMUHOJIOTHUS, a TIOPSIIOK pacyeTa IeHbl MO-
JKET MOBEPTHYTh B IIOK YEJIOBEKA, JAJIEKOT0 OT Ma-
TeMaTUKU.

Hacrosimas ctatbs ocBsiiieHa 0COOEHHOCTSIM
CIIOPOB, BO3HUKAIOIIMUX U3 JOTOBOPOB IMOCTABKU HE-
(GTENpPOoaYKTOB, MEXIY IBYMS M 0ojiee KOMMeEpUe-
CKMMM OpTaHU3aILIMsIMHU, a TAKXKE MOJIb3e apOuTpaxa
B 9TOl cepe.

KntoyeBblie 0cobeHHOCTHU
J1OroBOpPOB MNOCTaBKU
HedTenpoayKTOB

Bbicokue pucku B cay4ae
HencnoJsiHeHnsa 065a3aTeNbLCTB
u cneundunveckme MexaHusMmbl
pacyeTa LEeHbl

AnekcaHop
Cmpyxcko
Maaowuli ropucm

AB «REVERA», MuHck

B 3aBucumMoctM OT mnepuona 1eHOOOpa3oBaHUS
U TIepUoAa OTIPY3KU BBIACSIOT:
*  CIIOTOBBIE KOHTPAKTHI — 3TO IOCTaBKa OJI-
HOI MO0 HECKOJBKMMHU MapTUSIMU B Te-
YeHHEe KOPOTKOTO TPOMEXYTKa BPEMEHM
(B Pecniy6iuke bemapych 0OBIYHO B Teue-
HHUe ABYX MECSILIEB) C MEPHUOJOM LIEHOOOpa-
30BaHUS OJUH MECSIII;
*  JOJITOCPOYHBIE KOHTPAKTHI C TIEPUOTIOM OT-
I'PY3KU OT TPEX MECSIIEB JI0 TO/a.
Oco0eHHOCTb pbIHKA TaKOBa, UTO, KaK MpaBu-
JIO, Map:Ka ¢ eAMHUIIBI TOBapa OTHOCUTEJbHO HeBe-
JIMKA ¥ MPUOBLIL MOJyYaeTcs 3a CUET MOCTaBKU 3Ha-
YUTEeAbHOTo obbema ToruBa. [Ipu 3ToM OosblIoe
3HAYEHWE MMEIOT CE30HHOCTh, COCTOSIHUE SKOHO-
MHUKH PErMOHa ITOCTAaBKM M MHBIE (DAKTOPHI, B pe-
3yJIbTaTe Yero lieHa Ha TOBap MOXKET CYIIECCTBEHHO
MEHSIThCS JaXke B TeUeHME HECKOJbKMX THEH. DTo
HUCKJTIOYAET BO3MOXKHOCTb HEMTOCPEICTBEHHOM (PUK-
calyy LeHbI 3a eIUHUILY TOBAapa M BBIHYKIAET IO-
CTaBIIMKOB He(TENPOAYKTOB MCIOAb30BaTh OoJiee
CJIOXKHBIE MEXaHU3MBI pacyeTa CTOUMOCTH IUIST MU-
HUMU3aLUN PUCKOB.
JloroBophbl MMOCTaBKU HE(TETIPOAYKTOB,
KakK MpaBuJIo, BKJIIOYAIOT B ceds1 (hopMyJibl pacue-
Ta LEHbl UCXOMAsl U3 TaK Ha3biBaeMOW 0a30BOil KO-
TUPOBKHU, TO €CTh CPEIHEr0 3HAUYEHUSI KOTUPOBOK
HedTenpoaykTa, OIyOJMKOBAHHBIX OIpeaeIeH-
HBIMUM areHTCTBaMu — K mpumepy, Platts European
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MarketScan Price Report unu Argus European
Product, — ¢ yueTroM mompaBoK, a TakKXe CTOMMO-
CTHU J10cTaBKM ToBapa. Popmysna MOXET OBITh CJIOXK-
Hee M MpeaycMaTpuBaTh OIpPENe/eHHbIC TPUTTEPHI
IIJIST U3BMEHEHUS LICHBI.

Benopycckue kKoMmaHuM TIpU  3aKIIOYEHUU
CIIOTOBBIX KOHTPAKTOB Ha MOCTaBKY He(MTEPOaYyK-
TOB OOBIYHO (PUKCHUPYIOT MPEABAPUTEIBHYIO CTO-
MMOCTh Ha JIaTy 3aKJIOYEHMSI KOHTPAKTa, a Iocie
OTTPY3KM TOBapa pacCYMTHIBAETCSI OKOHYATEJIbHAsI
1IeHa — W B 3aBUCUMOCTHU OT CyMMBbI 10O MOKyMa-
TeJIb AOTUTAYMBAET, MO0 MPOAaBell ieJacT BO3BpaT.

HauGonee yacro mpenycmatpuBaercs 100%-
Has TIpefoIUiaTa IO TIpeIBapUTEIbHOM IIeHE,
copMUpPOBAaHHON Ha AaTy 3aKJIIOYEHUS JAOTOBO-
pa. MoxXeT TakxKe YCTaHaBIMBAThCS JIOTIaTa CBEPX
MpeaBapUTEIbHOM LEHBI IS TOKPBITUSI U3MEHEHUS
B OKOHUATEeIbHOI 1IeHe — Pa3HUIA TTIOTOM BO3ME-
1IAeTCs TMPONaBIOM. B oT/iMuMe OT MHBIX OTpaciei
SKOHOMMKM 3/IeCh Yallle MCITOIb3YIOTCS aKKpeaM-
THB, OTLJIaTa MOCTABKU 3a CUET KPEIUTa, 00eCTieYeH-
HOTO 3aJIOTOM TOBapa B 000pOTe, YCTYMKOI Ha Oy-
Jylee TpaBa TpeOOBaHUs Ha BO3BPAT IMPEAOTLIAThHI
1 00513aTeILCTBOM TTPOJIaBIia BO3BPATUTH MPEa0TIIa-
Ty B Cllydae HEMCIOJHEHHUSI 00s13aTeIbCTBA.

M3-3a prCKOB JOTOBOPHI Ha MOCTAaBKY HedTe-
MPOAYKTOB BKJIIOYAIOT 00Jiee CIOXHBIE OTOBOPKHU
0 dopc-Maxope, KOTOpble 00BIYHO COIEPXKAaT MO~
POOHBII CITMCOK OOCTOSITENILCTB HEMPEOA0JTUMON
CUJIbI, KOTOPBIE OCBOOOXKIAIOT OT OTBETCTBEHHOCTH,
U cTielIMaJIbHBIE AHTUCAHKIIMOHHBIE OTOBOPKH, 00Y-
CJIOBJICHHBIE PUCKAMU BBEJCHMS OTPAaHUUUTEIbHBIX
Mep co ctopoHsl EC n CIIIA.

J1oroBopbl Ha TMOCTaBKY He(MTENPOAYKTOB Ya-
CTo coaepkart review uiau adjust clause Kak yacTHBIE
ciydaun hardship clause. JlaHHbIE yCTOBUSI HampaB-
JIeHbl Ha BOCCTaHOBJIeHME OajaHca MeXIy IT0JIO-
>KEHUSIMU CTOPOH, HAPYIIEHHOTO OIpeac/ieHHbIMU
o0cTosATebcTBAMM (HANpUMep, M3MEHEHUEeM Ha-
JIOTOBBIX CTaBOK, TAMOXEHHBIX MOIUIMH WU IIeH
Ha pPbIHKE), U HaJeJseT Cyll WIM COCTaB apOUTpaxa

COOTBETCTBYIOIIIMMU TMOJHOMOYUSIMU MO W3MEHE-
HUIO I0oroBopal.

Oco6eHHOCTU TPAHCMOPTUPOBKMU
HedTENpPOaYKTOB

Br1i6op Buma TpaHcropTa M 6asuca moctaBku MH-
KOTEPMC 3aBUCHUT OT KOHKPETHBIX OOCTOSITEJIbCTB
U cTpaHbl HasHaueHusi. B Pecnybnuke bemapych
OOBIYHO MCTIOTB3YETCSl aBTOMOOUIBHBIN WU XKee3-
HOIOPOXHBINA TpaHCTIOPT Ha ycioBusix «FCA — 3a-
Boa-u3roroputeib win DAP — rpanuia benapycu».
MopcKoil TpaHCIIOPT MCITOJb3YeTCsT KpalfHe peaKo,
MocTaBKa ocyllecTBisieTcss Ha yciaoBusx «FOB —
nopt otnpasiieHus uiu CIF — mopt npuObITUST».

BaxHoii yacTplo nOroBopa Ha IIOCTaBKY He-
(bTEenpoAYKTOB SIBASIOTCS YCAOBMSI WX TpPaHCHOP-
TUPOBKHU (TpeOOBaHMSI K LIMCTEPHAM, TeMIIepaType
MpU TIepeBO3Ke) 1 MOPSIOK MPUEMKHU (OTIYCKa) TO-
Bapa. [Ipu HayMBe Ha 3aBOMIe-U3FOTOBUTENE U C yUe-
TOM XMMMYECKOW CcrelpuKu ToBapa BO3MOXHA
MOTPEUTHOCTh, MMO3TOMY AOTOBOPHI MTOCTaBKU BCET-
Jla €€ YYUTHIBAIOT: HAIIPUMED, «Ma3yT B KOJTUYECTBE
3500 (TpM TBHICSYM TSTHCOT) METPUYECKUX TOHH
+0/—5%». B TakoM ci1yyae KOHKPETHBIA 00BEM MO-
XeT (DMKCUPOBATHCS B XKEJIE3HOTOPOXKHBIX HaKJIaI-
HBIX ITPU TIPUEMKE TOBapa XKeJIe3HOU TOPOTrou.

TpeboBaHUA K Ka4ecTBY
HedTENPOAYyKTOB

ITo obieMy nmpaBuly CTOPOHBI BIIpaBe MPeaycMOT-
peTh TpeOOoBaHUs K KaU4eCTBY MOCTABIISIEMOT0 TOBapa
B moroBope. [1pu 3ToM NpUMEHUMBIM PABOM MOTYT
OBITH YCTAHOBJICHBI IOTTOJTHUTEIbHbBIC YCI0BUS. Tak,
aHrnuiickuit cyn o aesry KB Bominflot v. Petroplus
Marketing AG B 2010 romy ycTaHOBWJ, YTO MpPH MO~
craBKe ToriuBa (gasoil) Ha ycmoBusix FOB B cuny
TpeboBaHUI aHTJIMIICKOTO MpaBa MpoJaBell, BO-Tep-
BBIX, HECET PUCKU TTOBPEXKACHUSI, B TOM YUCIIC «HE-
CTaOUJIBHOCTH» Ipy3a, BO-BTOPBIX, 00si3aH obecIie-
YUTh KAYECTBO TOBapa HE TOJBKO IO MOMEHTA €ro

! Mistelis L. Contractual Mechanism for Stability in Energy Contracts. International Arbitration in the Energy Sector, Oxford

University Press 22 February 2018, p. 140.
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IMOTPY3KM Ha TPAHCIOPT, HO 1 Ha TIPOTSKEHUU pa3-
YMHOTO TIeproia BpEMEHU MOCJIe 3TOT0>,

CynebHnast npaktuka Pecnyonuku benapych
10 CITOpaM, CBSI3aHHBIM C KaueCTBOM HeMTEITPOIyK-
TOB, HE3HAYMTEIbHA. B Tex menax, KoTophle eCTh, CyIbl
BHUMATEJIBHO OTHOCSITCSI K MCCJIEIOBAHUIO MHEHUI
3KCITEPTOB M CIELMAINCTOB I10 BOIIPOCY MPUMEHEHMUS
CTaHIAPTOB KayecTBa He(PTEIPOAYKTOB?.

OTBeTCTBEHHOCTb CTOPOH
Nno A0rosopy

s CHUXKEHUST PUCKOB CTOPOH JOTOBOPHI MOCTaB-
KU He(TempoayKTOB HEPEAKO MpeaycMaTpUBaOT
CEepbE3HYI0 HEYCTOWKY 3a MPOCPOUYKY MCITOTHEHUS
o0s13arenbeTB. K mprMepy, HeCcBOeBpeMEeHHasl BbI-
Oopka He(MTENpPOAYKTOB C MeCcTa XpaHEHUs orpa-
HUYMBaeT 00bEM TOBapa, KOTOPBIN MPOAABEIl MOT
OBl JepXaTh IJIs1 APYTMX IMOKyIarejaeid, — B TaKOM
clydyae pa3Mep HEYCTOMKM MOXKET TOXOAUTb 10 3%
B IeHb. HeycTolika 3a mpoCpoUKy OIUIaThl MO OKOH-
YyaTeJIbHOM 1IEHE BBIIIIC CTaBKM, OOBIYHO UCITOIb3Yye-
MOl B KOMMEpPUYECKMX OTHOLIeHUsIX B benapycu.

CynebHass u apOuTpaxkHas mpakTuka Pecriy-
onuku benapych moka He JaeT OJHO3HAYHOTO OT-
BEeTa Ha BOIPOC O COPa3MEPHOM pa3Mepe HeyCTOM-
KU B c(pepe TOpropau HedTenmpoaykramu. B omHOM
cllyyae ToCylapCTBEHHBINH Cyl ydea JTOMUHUPYIO-
W cTaTyc HePTEIPOMBIILIEHHOTO MPEApHUsi-
TUSI HAa PbIHKE M YMEHBIIWJ pa3Mep HEYCTOMKU*,
B IPYroM — TIpU PAacCMOTpeHUU jeyia B MexmyHa-
poaHoM apoutpaxkHoMm cyne npu benTIIII cocTas
cyJa OTKa3ajcs CHUXKATh HEYCTONKY, HAUUCJIEHHYIO
1o craBke 2% 3a KaXIblil 1eHb MTPOCPOYKU, HECMO-
Tps Ha TO YTO pa3Mep IOCAEAHEe! MoYTH B Ba pa3a
MPEeBBIIIAT CyMMY OCHOBHOTO J10JITa’.

NMpumenenne KonuseHumumn OOH
O J,0roBopax MeXayHapo,4HOM
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KYynJin-npoaga>xm ToBapos
(BeHCKOM KOHBEHLUW)

ITo ob1emy nmpaBuity, BeHCKass KOHBEHIIUS TTIpUMe-
HSIeTCSl K JIOrOBOpaM MOCTaBKM HedTENPOIYKTOB.
OnHako Ha MpakTUKe KOHBEHIMsI YaCTO OKa3bIBa-
eTcsl HeMPUMEHUMOM, MOCKOJIbKY JOTOBOPBI 3aKJTIO-
qaroTcs MyTeM MPOBEJACHUSI TOPrOB U ayKIIMOHOB,

B YacCTHOCTM Ha EnuHOI TOproBoii Tiomaake KoH-
nepHa «benHedTexUM».

dPPeKTUBHOCTL
apbuTtparka npu
pacCMOTPEHNU CMOPOB U3
NocTaBKMU HePTENPOAYKTOB

CratucTuka BeIylIMX apOUTPaXKHBIX MHCTUTYTOB
(ICC u LCIA) 3a 2019 roa cBUAETENBCTBYET O TOM,
YTO MpUMeEpHO 1/5 Bcex CropoB — CIOphI B 00J1a-
CTU 2HEPreTMKU U MPUPOAHBIX pecypcoB. Cormac-
HO UCCJIeIOBaHUSIM, TPOBEeIEHHBIM JIOHAOHCKUM
yHUBepcuTeTOM KoposieBbl Mapuu (Queen Mary
University of London), 78% pecHoOHIEHTOB CUYM-
TalOT, YTO apOUTPaX SBISCTCS JYYIIUM CIIOCOOOM
paspelieHusI CIIOpoB B cepe SGHEPreTUKM®,

B cpaBHEeHUM C TOCYIapCTBEHHBIM CYIOTTPOM3-
BOJICTBOM KJIIOYEBBIM MPEUMYIIECTBOM apOUTpaXka
B CITOpax, CBSI3aHHBIX C IMOCTABKOW He(TepoayK-
TOB, SIBJISIETCSI BO3MOXHOCTh MPU3HAHMUSA U TIPU-
BEJEHUSI B MCIIOJHEHHUE apOMTPaKHOTO pelIeHUS
Ha TEppPUTOPUM CTpaH — YydacTHUll KoHBeHIUU
OOH «O npu3HaHUM W TIPUBEACHUU B HCIOJHE-
HUE MHOCTPAHHBIX apOUTPaXKHBIX pElIeHUI», TaK
KaK pbIHKY HE(PTETTPOIYKTOB IMPUCYII] MEXKIyHAPO/I -
HBII XapakTep AesITeIbHOCTH.

C y4yeToM OCOOEHHOCTEW M CIOXHOCTU JOO-
TOBOPOB Ha TOCTaBKYy HE(TENPOAYKTOB JJIs CTO-

2 KG Bominflot Bunkergesellschaft fur Mineraloele mbH & Co v. Petroplus Marketing AG (The Mercini Lady) [2010] EWCA

Civ 1145 (19 October 2010). URL: https://www.bailii.org/ew/cases/EWCA/Civ/2010/1145.html.
3 Pewenue Xozsiicmeennoeo cyoa Bumebckoii ooracmu om 24 cenmsabps 2010 eoda no deay Ne 587-7/2010.
4 [locmanosaenue aneatsiyuonHol uHcmanyuy DkoHomuueckoeo cyda lomeavckoti obnacmu om 21 nosaops 2019 eoda no

Oeny No 172-17/2019-238A.

3 Pewienue MAC npu beaTIIIT om 14 anpeas 2007 2oda no deay Ne 631/66-06.

¢ URL: http://www.arbitration.qmul.ac.uk/research/2013/.
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POH BaxkHO HaJM4yMe BbIOOpA apOMTPOB, UMEIOIINX
CMelUaIbHbI OMBIT PadOTHl W  KBaJU(UKAIIUIO
B paccMaTpuBaemoii cgepe. OcobOyro 3HAUMMOCTb
UMeeT TPUHUUN KOH(MUIESHIIMATLHOCTA apOu-
TPaXXHOTO pa3doupareabCcTBa, TaK Kak HedTsHas
cepa OOBIYHO BBI3BIBAET MHTEPEC Y OOIIECTBEH-
Hoctu 1 CMMU. BmecTte ¢ TeM cienyeT OTMETUTD,
yTO OeJIopyccKas TocylaapCTBeHHasl cyneOHasi cu-
cTeMa He MpeaycMaTpUBaeT OTKPHITOM MyOJIUKaIuu
MOCTAHOBJICHUIA, TOTOMY YPOBEHb KOH(MUACHIIM-
aJIbHOCTH 3/IECh TAKKe BHICOKMIA.

OnHako paspellieHde CIOpOB KakK B ToCy-
JApCTBEHHOM Cyne, TaK U B apOuTpaxe 3aHUMaeT
JUTUTEJIBHOE BPEMS, a «3aMOpO3Ka» Jejia CO31aeT
3HAYUTEbHBIE 3KOHOMUYECKWE PUCKU ST CTO-
poH. [ToToMy Mpy BO3MOXKHBIX CITOpax O KavyecTBe
U 00beMe He(PTEMPOayKTOB Hauboaee 3(PPEeKTUBHO
MPUBJICYEHUE IKCIIEPTA: BTO MO3BOJUT CTOPOHAM
B KOPOTKME CPOKM pa3pellinTh BO3HUKIINE Pa3HO-
rjaacusl.

B cBsI3M ¢ mpenMyIiecTBEHHBIM MCITOJIb30Ba-
HUEM TIpeIoIIaThl KaK YCIOBUS pacuyeToB, B apOM-
Tpaxe Pecryonuku benapych cmopbl U3 JOrOBOPOB
MOCTaBKU HeTEMPOAYKTOB PaCCMaTPUBAIOTCS J0-
craToyHO peako. Kak mpaBuiio, oHU CBSI3aHbI TM00
€ KaueCcTBOM ToBapa, JIM0O ¢ MOCPEAHUYECKUMU 10~
TrOBOpPaMM B OTHOILIEHUH TTPOJaXku HE(DTEIMPOAYKTOB
— AreHTCKUMHU COTIAIICHUSIMUA' WU TOTOBOpAMU
komuccuu. K mpumepy, B omHOM u3 aes Mexmy-
HapoaHoro apoutpaxHoro cyaa npu beaTIIIT co-
CTaB cylda He TPUHSUT 3aKJIOUYEeHUE OT BKCIepTa,

Ha3HAYeHHOTO OTBETYMKOM, ITO BOIIPOCY OIIpejie-
JIEHUs1 pa3Mepa KOMUCCHOHHOIO BO3HArpaxKaeHUs
3a COBepIICHNE CIEOK MO OpraHU3alluK TTPUEMKH,
nepepaboTKU U OTIPY3KM KOHEUHBIM MOTpeOuTe-
JIIM He(TeNnpoayKTOB, IMOCKOJIbKY YCMOTpPE II0-
BEPXHOCTHBI MOAXOJ K COCTaBJICHUIO JOKYMEHTA,
a TaKXKe KPUTUYECKM OLIEHWJ YCTHBIE MOKAa3aHUS
SKCITepTa Ha 3acelaHnu®,

BuiBoapbl

PaccMoTtpenue aen B 00J1acTu TOProBiau HedTerpo-
JyKTaMU OCJIOKHEHO OTMMCAHHBIMM BBILIE MaTepU-
aJIbHO-TIPABOBBLIMU  OCOOEHHOCTSIMU  JOTOBOPHBIX
OTHOIIEHUH, KOTOpble HEOOXOAWMO YUMTHIBATH
MpU OIpENeIeHUN CIocoba pa3pelieHus CcIropa.
B Pecnyonuke benapych ecTth cyaeOHass u apOu-
TpaxkHasl MpakTUKa Io JaHHOUW KaTeropuu CIiOpoB,
OJIHAKO JOBOJIbHO HE3HAUUTEJIbHAS.

Ha Hamr B3risim, apOUTpakHBIA MOPSI0K 00-
JagaeT pSAAOM MPEeUMYILIECTB, K YMCIY KOTOPBIX
OTHOCSITCS:

*  BO3MOXHOCTb BbIOOpA apOUTPOB;

*  KOH(pUIACHLMAILHOCTb pa3dupaTebCTBAa;

*  BO3MOXHOCTb TPU3HAHUS apOUTPaKHOTO

peleHnst Ha ocHoBaHMM Hplo-Mopkckoit
KOHBEHIIUU.

Bmecte ¢ Tem B psime ciiydaeB ONTHUMAaIbHBIM
MOXET OBITb WCITOJIb30BaHUE BHECYICOHBIX/BHE-
apOUTpPakKHBIX CITOCOOOB yperyJIMpOBaHUs CIIOPOB,
Hampumep MpoBeAeHUE SKCIIEPTU3EI.

7 Pewenue MAC npu beaTITII om 21 urons 2010 eooa no deay Ne 866/71-09.
8 Pewernue MAC npu beaTIIII om 8 dexabps 2003 eoda no deay No 353/48-02.
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NMPU3SHAHUE NOIOBOPA

MO AHIIJTIMNCKOMY MNPABY TLLETHbIM
MO NPUYNHE NPEBAJINPYIOLLEN
UMMNEPATUBHOW HOPMbI
MHOCTPAHHOI O NPABA

Koucmanmun
Kponv
napmHep,
Dentons

ABTOp BbipakaeT
6narogapHoCTb
bappucTepam

3 Hare Court
Chambers
Koponesckomy
ApBokaTty
CariMoHy
JaseHnopTy
(Simon Davenport
QC) n Tomy Myny
(Tom Poole)

3a to6e3HOo
npeaocTaB/eHHbIe
MaTepuabl,
MCMOJ/1b30BaHHbIE
B NOArOTOBKE
JAHHOM CTaTbM.

JIEJIOBOM TIPAKTUKE HAIIIEW CTPaHBI IJTABEHCTBYET MOAXO/, COTIIACHO KOTO-

POMY, €CJIM KaKoe-1100 MpaBOOTHOIIIEHUE HE MOXKET ObITh yPETyJIUPOBaHO

MO0 POCCUHCKOMY MpaBy WIM €CIM B POCCUICKOM IpaBe MO KaKOMY-JI100

BOIIPOCY IMPUCYTCTBYET CYIIIECTBEHHAS HEOIPEAEITIEHHOCTD, TO PUCK MOXKHO
CHSITh, IOJYMHUB OTHOIIEHUS] CTOPOH MHOCTPAaHHOMY (KaK MpaBWJIO, aHTJIUICKO-
My) MpaBy 1 BBIOpaB MOJACYIHOCTh CLIOPOB MHOCTPAaHHOMY (DOPYMY MEKITYHapOI-
HOTO KOMMEPYECKOIo apouTpaxa.

Ilenb HacToOsIIIEH CTaTbU — TTOKA3aTh, UTO aHTJIMIICKOE TTPaBO HE MOXKET OBITh
TaHaIee BO BCeX CIIyYyasdx, IMMOCKOJIBbKY B HEM IMPEAYCMOTPEHBI MEXaHU3MBI, TTO3BO-
JISTIOIIME TIPU3HATh COIVIAlIeHWE TT0 aHTJIMICKOMY MpaBy TIIETHBIM (HEUCHOJIHU-
MBbIM), €CJIM TaKOE COTJIallleHe BXOIUT B MPOTUBOPEUYUE C UMITEPAaTUBHON HOPMOIA
WHOCTPAHHOIO MpaBa, OTHOCSIIENHCS K TTPeAMETY IMPaBOOTHOIIIEHUST CTOPOH. JlaH-
HBII BOIPOC OCOOEHHO aKTyaJleH JIJIs1 apOUTPaKHBIX CIIOPOB, KOTOPbIE BOZHUKAIOT
13 JOTOBOPOB, MOAYMHEHHBIX AHTJIMUCKOMY IPaBY, pACCMAaTPUBAEMbIX B MEXIIyHA-
POTHOM KOMMEPUYECKOM apOUTpaxe U OTHOCSIIUXCS K MPAaBOOTHOIIEHUSIM C pOC-
CUMCKUM DJIEMEHTOM.

WMHTepec K 3Toil TeMe BbI3BaH Y4acTHEM aBTOpa B psifie pa3oupaTesibcTB B JIOH-
JIOHCKOM cyaie MexayHapoaHoro apoutpaxa (LCIA): Tam paccMaTpuBaIuCh CUTY-
alluy, CBSI3aHHBbIE C HEBO3MOXHOCTBHIO MCIIOJHUTH 00s3aTeIbCTBA IO JOrOBOpaM,
KOTOpBIE 3aKJTIOUEHBI IO aHTJIMICKOMY MpaBy B OTHOIIIEHUM OOBhEKTa MpaB, HAXOsI-
merocs B Poccuu, B CBSI3U ¢ UIBMEHEHMEM UMIIEPATUBHBIX HOPM POCCUICKOTO TTpaBa.

JloKTprHA MPU3HAHMS TOTOBOPA TIIETHHIM (HEUCITIOJHUMBIM) B aHTJIMICKOM
MpaBe XOpOIIIo pa3padoTaHa, CYIIECTBYET MHOTOJIETHSISI TPAKTHUKA €€ MPUMEHEHUS,
IIPU 3TOM HETOCTUKUMOCTD 1I€JTY IOTOBOPA 31€Ch MHTEPIIPETUPYETCA B TOCTATOUHO
Y3KMX paMKax. B To ke Bpems IpaBoNpMMEeHEeHNE B JaHHOI 00JaCTU MPOAOJIKAET
pa3sBUBATHCH M, COOTBETCTBEHHO, TTPOIOJIKAET PA3BUBATHCA U TOKTPUHA.

Ecnu moroBop Mo aHMIMIACKOMY TpaBy HE MOXET ObITh MCHOJHEH B Poccum
WJIX POCCUKCKOI CTOPOHOI JIOT0OBOPA B CUJTY TPOTUBOPEUY XS UMITEPATUBHBIM HOpMaM
poccuiicKoro mpasa 0o B clTydae U3MEHEHUST POCCUIICKOM ITpaBOITPUMEHUTETbHOMI
MPaKTUKW U/WUIA MOJUTUKNA TOCYIaPCTBEHHBIX OPraHOB, 3TO MOXET SIBJIITHCS OCHO-
BaHWEM JUISI IPU3HAHUS JTOTOBOPA TIIETHBIM (HEUCITOJTHUMBIM) aHTJIMACKUM CYJI0M
WU MEXXIyHApOAHBIM KOMMEPUYECKUM apOUTPaKHBIM CyaoM/TpudyHaiom. [Tocen-
CTBUSIMM TaKOT'O pellIeHUs OyAyT PECTUTYLIUS U OCBOOOXKIEHUE CTOPOHBI OT 00sI3aH-
HOCTU UCTIOJTHEHUS IOTOBOPA, a TAKXKE OT MEP JOTOBOPHOM OTBETCTBEHHOCTH.

B T0 Xe BpeMst aHIIMIICKIE CY/Ibl TOCTATOYHO OCTOPOKHO — MOXKHO JIaKe CKa-
3aTh, HEOXOTHO — MPU3HAIOT JOTOBOPHI TIIETHBIMU, MMOCKOJIBKY KPaeyroJbHbIMU
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MPUHLIMIIAMU aHTJIMACKOTO MpaBa SIBISIOTCS HEPY-
IIMMOCTb JIOTOBOpa M 00sI3aHHOCTb CTOPOH MCITOJI-
HUTb JIOTOBOP B COOTBETCTBUU C €r0 YCJIOBUSIMU.
DTO KIaCCUYECKUIA MPUHIIUIT PUMCKOTO MpaBa pacta
sunt servanda — «10TOBOPBI TOJKHBI COOJTIOIATHCS».

B xaxaom ciydae pelieHre TPUHUMAETCS aH-
[JUUCKUM CyIOM TIOCJIE€ TIHIATeJIbHOTO W3YyYeHUSI
00CTOSATENbCTB KOHKPETHOTO JieJla U YCTaHOBJICHUSI
UMeEIoLIMX 3HauyeHue sl Aena gaktoB. [TosTomy
JaJeKO He Bceraa MpOTHBOpEYME MEXKIy IOJIoXKe-
HUSIMU JIOTOBOpA IO aHMIMKACKOMY IMpPaBy W UMIIE-
pPaTUBHBIMUA HOPMaMU POCCUICKOTO TTpaBa Ju00 00-
CTOSITETLCTBAMU POCCUICKOTO TIPABOMPHUMEHEHUS
MPUBEIET K MPU3HAHUIO JOTOBOPA THICTHBIM.

OnHako yroBaTh Ha TO, YTO aHIJIMHACKUMN Cy1
HETIPEMEHHO BbIHECET PEIICHUE O TPUHYAUTEILHOM
HCTIOJIHEHUU JJOTOBOPA IO aHTJIMICKOMY TTpaBy, €CJIv
TaKol JOTOBOP BCTyMNaeT B KOH(MIUKT C UMIIEPATUB-
HBIMU HOPMaMM POCCHICKOTO TpaBa WM MTPaKTHU-
KOI pOCCUIICKOTO MpaBoNpUMeEHeHUsI, He cTOUT. He
cJenyeT HeIOOLEHUBATh 3HAYCHHUE POCCUIMCKOTO
MpaBa M TPABONPUMEHUTEIbHON TPAKTUKU JaXKe
TOraa, Koraa MpUMEHUMBIM K JIOTOBOPY MPaBOM SIB-
JIIETCH aHTJIUICKOE.

Kputepuu
HeAOCTUXXUMOCTU Lenu
[O0rosopa B OKTPUHE
aHIIMNCKOro npasa

JloKTprHa  HEAOCTMKMMOCTU  1IeM  J0roBopa
B aHIJIMIICKOM IpaBe BO3HUMKJA B Havaje XX Beka
B paMKax CyJaeOHBIX JieJI, CBI3aHHBIX C KOPOHAIIUEH,
M Kacajlach IOTOBOPOB, KOTOpbIE OBLIM 3aKJII0Ye-
HbI B OXXKUJaHUM KOpoHaluu Kopoist Dayapaa VII,
OTJIOXKEHHOUW MO TpuuyuHe ero Ooyie3Hu. B cooT-
BETCTBMU C 3TOU TOKTPUHON JTOTOBOP MOXET OBITh
aHHYJIMPOBaH, €CJIU MOCJIE eTO 3aKII0UYEeHUS TTPOUC-
XOIAT COOBITUSI, B PE3YJIbTATe KOTOPBIX €ro MCIOJI-
HEHUE CTAaHOBMTCS HEBO3MOXHBIM WM HE3aKOH-
HBIM, U B PSIZIC aHAJIOTUYHBIX CUTYallHiA.

Jlopa Panxnudd tak cpopMynupoBan ooLIuit Kpu-
Tepuil: <«Hedocmuxcumocms ueau [docosopal 603-
Hukaem... Koeda é npase npu3Haemcsi, Ymo... cmaio
HEeBO3MOJICHbIM UCHOAHUMb MO UAU UHOe 002080pHOE
0053amenbcmeo, NoCKoAbKY 00CMOAmenscmed, 8 Ko-
MOpbIX UCNOAHEHUEe 00AICHO UMemb MeCcmo, KOPeHHbIM
00pa3zom omaAUHaOmMcs om mex, Komopole 0biau npeo-
yemompeHwl doeosopom. Non haec in foedera veni. mo
He mo, umo s obewjan coeaamo»’.

JaHHBII KPUTEPHMiII TIPAKTUIECKU WICHTUYCH
HopMe cT. 451 'K P®D, cormacHo KOTOPOIi «cyuecmeen-
HOe uzMeHeHue 00Cmosmenscma, U3 Komopbix copoHbl
ucxoounu npu 3aKaA4eHuU 002080pa, A615emcs 0CHO8aA-
Huem 015 e20 UBMEeHEeHUs UAU PACHOPICEHUSD .

Hpyras kmaccuueckass (GOpMyJIMpPOBKa, KO-
Topas cTajla OOIICTIPUHSITBIM OIpeaesIeHUEeM KpH-
TepusT HEAOCTMKMMOCTH IeJIM JOTOBOpa B aH-
IJIMICKOM TIpaBe, Oblia maHa yjopaoM CaiiMoHOM?:
«Hedocmuxcumocms yeau doeogopa 8o3HuKaem, Koe-
da enocaedcmeuu npoucxooum mo uau UHoe cobvl-
mue (6e3 HeucnoaHeHus 0053ameabcme Kakoi-audo
U3 CMOpOH U He npedycMompeHHoe 8 00CMamo4HOl
Mepe 002080pOM), KOMOpoe HACMOAbKO CYUlecmeeH-
HO u3zmeHsem Xxapakmep (a He NPOCMO CHMOUMOCHIb
Uunu  06pemeHumenbHOCmy) HeoCyuleCmeneHHbIX/He-
UCNOAHEHHbIX 002080PHbBIX NPAB U/UAU 0013AMeNbCME
1O CPABHEHUIO C MeM, YMOo CIOPOHbI MO2AU 000CHOBAH-
HO npedycmMampueams Ha MOMeHm NOONUCAHUS 0020-
8opa, 4mo 0b110 Obl HECNPABeONUBO MPeOOBAMb OM HUX
cobnt00eHUst 6YK8aNbHO20 CMblCAA NPedyCcMOMPEeHHbIX
002080pOM NOA0JNCEHUL 8 HOBbIX 00CMOSMENbCMEax:
8 MmakKom cay4ae 3aKoH 0065645em 0be CopPoHbL 0C80-
0021Ic0eHHbBIMU 0M 0dNbHelule20 UCNOAHEHUs .

CpaBHUM C KPUTEPUSIMU, KOTOPBIE TTO pOCCHUTIA-
CKOMY IpaBy 00s13aTeJIbHBI IJIS pACTOPKEHUSI TOT0-
BOpa IO PEIICHUIO Cyla B CBSI3U C CYIIECTBEHHBIM
n3MeHeHneM 00cTosaTenbeTB (cT. 451 'K PD):

* B MOMEHT 3aKJIFOUeHHUS JOTOBOPa CTOPOHEI
HUCXOIWJIM U3 TOTO, YTO TAKOTO U3MEHEHMS
00CTOSITEJTBCTB HE TIPOM30MICT;

*  U3MEHEHHE OOCTOSITEILCTB BBI3BAHO ITPU-
YUHAMHM, KOTOpbIE 3aMHTEpPECOBaHHAsI
CTOpPOHA HE MOIJIa IPEOIOJETh IMOCe UX
BO3HMKHOBEHUsI TIpU TON CTEIIEHU 3a-

I Davis Contractors Ltd v. Fareham UDC ([1956] 1 AC 696, c. 729).
2 National Carriers Ltd v. Panalpina (Northern) Ltd ([1981] 1 AC 675, c. 700).
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OOTJIMBOCTH M OCMOTPUTEIBLHOCTH, KaKasl
OT Hee TpeboBasiach 1O XapaKTepy J0TOBO-
pa ¥ ycJIoBUsSIM 000pOTa;

*  WCIOJHEHUE JOToBOpa 0e3 M3MEHEHUS €ro
YCJIOBUI HACTOJILKO HAPYIIMIIO ObI COOTBET-
CTBYIOIIIEE JOTOBOPY COOTHOIIIEHNE UMYIIIE-
CTBEHHBIX MHTEPECOB CTOPOH M ITOBJIEKIIO
OBI JIJIST 3aMHTEPECOBAHHOM CTOPOHBI TAKOM
yiiep0, 4TO OHa B 3HAYWUTEIBHOM CTENICHH
JINIIWIach ObI TOrO, Ha 4YTO OblIa BIIpaBe
PAcCYMTHIBATE IIPU 3aKJIFOYEHWH JOTOBOPA;

* U3 o0blYacB WJIM CYIIeCTBa JOTOBOpa
HE BBITEKAET, YTO PUCK U3MEHEHMST 00CTOSI -
TEJIbCTB HECET 3aMHTEepeCOBAaHHAsI CTOPOHA.

Kak BuamM, KpUTEpUH CYIIECTBEHHOTO U3Me-
HEHMST 00CTOSITEILCTB B POCCUMIICKOM IIpaBe M KpH-
TEPUU HEAOCTVKMMOCTH 1IeJIM IOTOBOpa B aHIJIM-
CKOM IIpaBe MPaKTUIECKU UIEHTUYHBI.

Jlopa-cynbst BUHIOM NpeaaoXusl clenyiolue
IISITh YTBEPKAEHNI, KOTOpBIE, TI0 €T0 MHEHUIO, SIB-
JISTIIOTCST OECCITOPHBIMU®:

1. JoKTpuHA aHMIMHACKOrO IIpaBa 3BOJIIOLIMO-
HMpOBaJia TAKUM 00pa3oM, UYTOOBI «CMAe4UMb... mpe-
bosaHue 00bIMHO20 Npasa 0 OYKBANBHOM UCHOAHEHUU
abCoONOMHbBIX 3a56.1eHHbIX 003AHHOCMel» Y B UTOTE «pe-
anu308ams NOMpeobHOCMU Npasocyous U 00Cmu4b cnpa-
60118020 U PA3YMHORO Pe3YAbMAMA... U He O0NYCMUMb
Hecnpageoausocmu, Koeda Mmakas Hecnpaseoau8ocms
603HUKAA Obl U3 NPUHYOUMENbHO2O OCYULeCMBAeHUsl 00-
2080pa 8 COOMBEMCMBUL C €20 OYKBANbHbIMU YCAOBUIMU
nocane CyuecmeeHHo20 U3MeHeHUs1 00CMOSMeNbCme» .

To ecThb coBpeMeHHas HOKTPUHA WCXOIHUT
U3 TOTO, YTO OO0S3aHHOCTb CTOPOHBLI MCITOJHUTH
JIOTOBOP HE MOXET OBITh aOCOJIIOTHOM M HE IOJIK-
Ha MPUBOAUTH K HECIPaBeIJIMBBLIM IOCIEICTBUSIM.
JloroBop J0JKEH OBbITh UCIOJHEH B COOTBETCTBUU
C ero yCJOBMSIMU 3a MCKJIIOUEHMEM CJIydaeB, KOraa
HUCITOJTHEHUE TOroBOpa IPUBEACT K HEIIPOITOPLIMO-
HaJIbHO HETaTUBHBIM ITOCJCACTBHMSIM B DPE3yJIbTaTe
CYIIECTBEHHOTO M3MEHEHUST O0CTOSITCILCTB.

2. HegocTzknMOCTh 1IeJIM ACHCTBYET TaKMM
00pa3oM, YTO OHAa <«YHUYmodcaem 002080p U 0CB0-
bosicoaem cmopoHsl om OdnbHeluux 00513amensbcma
no Hemy»; CIIeOBATEeIbHO, HA HEE HEJIb3S «CChbLAAMb-

—— [P13HAHVE JOTOBOPA MO AHIJTAMCKOMY MPABY TLLETHBLIM | AHAJIUTUKA

¢ npocmo mak», OHa NOJIKHA COXPAHSITHCS B «O4eHb
V3KUX npedeaax u He 00A4CHA PACUUPSMbCI».

Kak Bumum, 3mech MOAYEPKUBACTCS HCKITIO-
YUTETBHOCTb OOCTOSATENbCTB, KOTOPBIC IIPUBEIU
K HEJOCTMXKMMOCTHU 1ieJiu AoroBopa. B 4. 4 ct. 451
I'K P® takske mpsiMO yKa3bIBaeTCs, YTO MPABO Cyaa
Ha U3MEHEHUE JIOTOBOpa B Pe3yJibTaTe CyIIeCTBEH-
HOTO M3MEHEHHUSI OOCTOSITEILCTB JOKHO MpHUMeE-
HSTBCS TOJIBKO B UCKJIIOUMTEbHBIX CIydasix.

3. HemocTuskuMocTh lieJid O3Ha4yaeT TpeKpa-
IIEHWE TOTOBOpa «momuac dce, Oe3 ue20-aubo euje
U ABMOMamu4ecKu» .

WHBIMM clTOBaMU, HEAOCTUXKUMOCTD 1IeIU Jie-
JIaeT JOTOBOP HUYTOXHBIM, & HE OCTIOPUMBIM.

4. «Cymb Hedocmudicumocmu yeau 3aKaAw04a-
emcs @ MoM, 4mo oHa He 004dcHa Obimb 00yCA064eHa
Kakum-aubo deticmeuem uau peuieHuem CmopoHbl,
nolMarouelicss ccoliamscs Ha MAaKy HeooCmudicu-
MOCMb», 3TO JOJIKHO OBITh HEKOE «8HeulHee codbimue
UnU BHeulHee U3MeHeHUe CUMYauuu».

B aHruiickoM — Kak ¥ B pOCCHUIICKOM — TIpaBe
CYILIECTBEHHOE U3MEHEHNE OOCTOSTEILCTB, TIPUBE/IIICE
K HEMOCTVDKMMOCTH 1IeJU, SBJISICTCS CYTYOO BHEIHUM
0OCTOSITEJIbCTBOM M HE MOXET OBITh CJIEACTBUEM JCii-
CTBUSI WM OE31e1CTBUSI CTOPOHBI JOTOBOPA.

5. TlpuBonsinee K HEAOCTUKUMOCTH LIETN CO-
OBITHE TOJIKHO UMETh MECTO «0e3 006uHeHUll 6 adpec
UAU BUHbBL CHIOPOHbBL, NbIMAOWETICS CCbIAAMbCS HA MA-
KYH0 HeOOCMUICUMOCHIb».

BuHoBHast cTopoHa HE MOXKET CChUIATHCS
Ha HETOCTUKUMOCTD 1IeJIU, €CJIM Ha CAMOM JieJie He-
WCITOJTHEHNE TOTOBOpa 00YCJIOBJIEHO HE CYIIIECTBEH-
HBIM M3MEHEHHEM BHEIIHUX OOCTOSITEbCTB, a €¢
COOCTBEHHOM HETOOPOCOBECTHOCTHIO.

Bompoc 0 HeAOCTMXKMMOCTHU 1ieJid J0roBOpa
COBCEM HeIaBHO paccMaTpuBaics B BeicokoM cyne?.
[MpoaHann3npoBaB pa3IMIHbIC TOAXOAbI K HEAOCTH -
>KMMOCTH 1IeJIU, TIPUHSTBIC CyJaMU Ha MPOTSKEHUN
psana jet, cyabs Mapkyc CMUT OTMETHJI, 4TO CO-
IJIacHO HauboJjiee pacrpoCTpaHEHHOMY MpEACTaB-
JIEHUIO TPEANOYTUTEbHBI TIOIX0A «KOPEHHBIM
00pa3oM OTIMYaeTCsS» OT MOJXOMIa, YCTAaHOBJIEH-
Horo JiopaoM PaaknuddoM B yrmoMsSHYTOM BBIIIE
nene Davis Contractors. ITo MHeHUIO cynpu CMmuTa,

3J. Lauritzen A.S. v. Wijsmuller B.V. (Super Servant Two) ([1990] 1 Lloyd’s Rep 1).
*Canary Wharf (B4) T1 Ltd and others v. European Medicines Agency ([2019] EWHC 335 (Ch)).
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BMECTO TOTO YTOOBI MBITATHCS YCTAHOBUTH €IMHBIIA,
OKOHYATEJbHBI KPUTEPU, KOTOPBIA MOXKET TIPU-
MEHSIThCSI BO BCEX AeIaX O MIPU3HAHUU HEOOCTVKI -
MOCTH LIeJIM IOrOBOpa, COBpPEMEHHasl aHTJIMICKast
cyneOHast TpaKTHKa MOAIePKIBAET OoJiee ITUPOKUI
IMOJXO0M, ITPU3BaHHBIN YUYNUTHIBaTh Bce (aKThl U 00-
CTOSITEJIBCTBA Jeia TIPU IIPUHSITUN PEIICHUST O TOM,
cTajia JIM 1eJIb JOTOBOpa HETOCTHKMMOI.

Tak, nmopa-cyabs Pukc oTMeTuis, 4To Momo0-
HBIIi MHOTO(AKTOPHBIN MMOIXOH YUMTBIBACT, CPEAU
MPOYETO, «YCA0BUS CAMO20 002080pa, €20 MAmpuuy
UAU KOHMEKCM, 0C8e00MAEHHOCHb CHOPOH, UX 0XCU-
danus, donyujeHus U Npeononodceus, 8 4acmHoCmu
Kacarowuecs pucko8 Ha MOMeHM 3aKAHUEeHUs 0020-
eopa, 8 AH00M cayuae — HACKOAbKO MAK08ble MO2Ym
OblMb YCMAHOBAEHbL 83AUMHO U 006eKMUBHO, a 3ameM
Xapaxkmep nocaedyrue2o cooblmus u pacuemsl Cmopo-
Hbl, NO360AAIOUUE UX PA3YMHO U 000CHOBAHHO NPOBe-
UMb U Kacaroujuecs 803ModlcHOCmell Oyoyujeeo ucno-
HEHUS 8 HOBbIX 00CMOAMENbCIBAX»”.

Hanee nopa-cyabst PUkc paccMoTpes KpuTepuii
«KOPEHHBIM 00pa3oM OTJIWYHOTO Moaxonar: «Illpu
maxkux o6cmosmenbcmeax 8axiceH “KopeHHbIM 00pa-
30M OMAUYHBLIL” KpUmepuii: OH 2080pUM HAM O MOM,
umo Ha O0OKMPUHY He caedyem CCbiAambes NPoCcmo
mak; 4mo cam no cede akm 03HUKHOBEHUS pacx0008,
unu 3a0eprucek, Uiy 0OpemMeHumenNbHOCmu He s84sem-
¢ 00Cmamo4HbIM U 4mo 30ecb 004xceH 0blMb C80e20
poda paspuie mexncdy 002080poM 8 MOM ude, 8 KaKoM
OH Obl1 npedycmMomper u 3a0yMaH, U e20 UCnoAHeHUeM
8 HOBbIX 00CMOAMENLCMBAX».

WHBIMU crtoBamM, €ClTi M3MEHUBIIMECS 00CTO-
SITEJIBCTBA BEAYT K POCTY PACXOIOB M JIOIOJTHUTEITb-
HOMY OOpeMEHEHMIO CTOPOHBI, 3TO CaMo IO cebde elre
He TIPUBOIUT K HETOCTVDKMMOCTH 1€ ToroBopa. st
TOTO YTOOBI JeJIaTh BEIBOJI, O €€ HEIOCTVKMMOCTH, HalO
MMPOIEMOHCTPUPOBATh, YTO TOTOBOP HE MOXKET OBITh
HCITOJIHEH JIaKe B TOM CJIydae, eCJId CTOpPOHA TTOHECET
JIOTIOJTHUTEJIbHBIC M3ACPXKKW, WIM YTO 3TU W3IEPXK-
K1 HACTOJIbKO BEJIMKM M HECOpa3MEpHBI, UTO TIPUBE-
JI1 OBbI K HECITpaBeUTUBBIM TTOCIICICTBUSIM, I CTOPOHBI
He 3aKJTIOYMIIN ObI IOTOBOP, €CJIM ObI MOIJIM ITPEIITONIa-
raTh BO3MOXKHOCTbB TAKOTO M3MEHEHHMS OOCTOSITEIILCTB.

NMocnepyrowias
HE3aKOHHOCTb

Konuenmuu «mocaenyommux opuandeckux MU3MeHe-
HU» U «IIOCTEayIONIel He3aKOHHOCTH» SIBJISIIOTCS
KJTFOUEBBIMU  OMIPEACSIONIMMU KPUTEPUSIMU HEN0-
CTVDKMMOCTH 1IEJIM B TOKTPUHE aHTJIMHACKOTO TTpaBa.

K nocneayomym 10puandecKuM M3MeHEHUSIM
OTHOCSITCS Cllydad, KOTJa OpraH 3aKOHOJIATEIbHOMI
BJIACTH MOXET BMEIIIAThCS MOCPEACTBOM MPUHSITOTO
MM 3aKOHA UJIU MPaBUTEIbCTBO MOXET OCYIIECTBUTD
CBOU aJIMUHUCTPATUBHBIC MOJHOMOUYHUS (MJIM «KO-
POJIEBCKYIO IPEPOraTUBY» B KOHTEKCTE aHTINICKO-
ro nmpaBa) TaKMM 00pa3oM, UTO 3TO Oy/IeT OKa3bIBaTh
BO3/EHCTBUE Ha IOPUIMYECKYIO CUTYallUI0 JOTOBa-
PMBAIOLIMUXCS CTOPOH.

[Mon mocnenytoieii He3aKOHHOCTBHIO TTOHUMA-
10T cIy4au, KOTaa MocJie 3aKJII0UeHUsT JOTOBOpa ero
WUCTIOJIHEHWE CTAaHOBUTCS HE3aKOHHBIM B CUJIY W3-
MEHEHMI B 3aKOHOJATEIbCTBE, 3aIpelialoluX 1UC-
MOJHEHUE J0roBOpa WK €ro YacTu, WK B Pe3ysib-
TaTe U3BMEHEHMI B OKPYKaIOIINX 00CTOSATEIbCTBAX,
BCJICZICTBME KOTOPBIX UCITOJTHEHUE 0Ka3bIBAETCS 3a-
MpeIIeHHBIM B paMKax yXe CYIIECTBOBABILIETO 3aK0-
HOJATEJIbCTBRA.

Kak ormeTtun HemaBHO cynbsi Mapkyc CMuT,
He Kaxaasl TocJIeAyIolast He3aKOHHOCTb MPUBOIUT
K HEJOCTVDKMMOCTHU 1I€JU JOTOBOpa. YCTaHOBJICH-
HBI BITOCJIEICTBUY 3aIIpeT OyAeT aHHYJIMPOBATh J10-
TOBOP TOJIBKO B TOM cllydae, KOrJa XapakTep 3TOro
3arpeTa TaKoB, YTO OH Obl TPUBOAUI K HUYTOXHO-
CTU JOTOBOpa WM HEBO3MOXHOCTH €ro MPUHYIM-
TEJIBLHOTO MCIIOJIHEHUS B CUIJTY HE3aKOHHOCTH, €CJIU
OBbI 3aMpeT yKe 1eiCTBOBaI HA MOMEHT 3aKJTIOYEHMS
JIOroBOpA.

WnmocTpanmeit 7aHHOTO YTBEPXKIACHUS SIBIISICT-
ca geno St John Shipping Corp v. Joseph Rank Ltd®,
B paMKaX KOTOPOTO CYyAOBJajaesel] COBEPIIWI Tpa-
BOHApYIIEHWE MO CTaTYTHOMY ITpaBy, MOMYCTUB Tie-
pPErpy3Ky Ha CBOEM CYyJHE B XOJI¢ UCITOJHEHUS psifa
JIOTOBOPOB, TPeIyCMaTPUBAIOIIMX MEPEBO3KY TOBa-
poB. B aToM Jnene ObIIO MPU3HAHO, YTO JOTOBOPHI

> Edwinton Commercial Corp v. Tsavliris Russ (Worldwide Salvage & Towage) Ltd (Sea Angel) ([2007] EWCA Civ 547,

[2007] 2 Lloyd’s Rep 517 at [111]).

¢ St John Shipping Corp v. Joseph Rank Ltd ([1957] 1 OB 267).
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He ObLIM HE3aKOHHBIMM, TIOCKOJIbKY I1IeJIb CTaTyTa,
3amnpelaBIIero meperpy3Kky, 3akjitoJanach B 3arpeTe
Ha Teperpy3Ky Kak JIelicTBUe, a He B 3aIlpeTe JI0ro-
BOPOB KakK TaKOBbIX. JlaHHas 11eJib cTaTyTa Oblaa 10-
CTUTHYTA ITyTeM BBeJieHUs 1Tpada, a He ImyTeM ITpu-
3HAHUS HECHCTBUTEIbHBIMU TOTOBOPOB MEPEBO3KU,
3aKJTIOYEHHBIX ¢ pa3IMYHBIMU BIaJC/IblIAMU IPY30B.

3MeHeHus
B 3aKOHOZaTe/IbCTBE U
rocyaapCcTBeHHOMU NOJZINTUKE

M3MmeHeHusT B 3aKOHOAATEIbCTBE MOTYT MPUBECTU
K CUTyalluu, TIPU KOTOPOI MCITOJHEHWE CTAHOBUT-
csl HEBO3MOXKHBIM (MM HE OCYIIECTBUMBIM ITpaK-
TUYECKN), — HAIpuMep, KOIJa COOTBETCTBYIOIIICE
IOpUANYECKOE M3MEHEHHME TIPEeOoCTaBIsIeT KaKo-
My-JI1M00 TOCYIapCTBEHHOMY OpTaHy ITOJTHOMOYMS
U3BATh WIK B MPUHYAUTEIBHOM MOPSIAKE MPHUOO-
pecTy mpeaMeT A0TOBOpa U TaKOW OpraH peain3yeT
yKa3aHHbIC TTOJIHOMOYHS, Mpek/Ie YeM ObLIO0 3aBep-
IIIEHO UCITOJTHEHUE I0rOBOpa.

M3meHeHus1 B ToOCyJapCTBEHHON TOJIUTUKE
U TIpaBOINpPUMEHEHUN (HeoOsI3aTeIbHO CBSI3aHHBIC
C KOPPEKTUBAMM B IMMCAHOM IpaBe WM 3aKOHOMIA-
TEJIbCTBE) TAKXKe CIMOCOOHBI MPUBECTU K HEIOCTU-
>KMUMOCTH 1111 IOTOBOpA.

B kauecTBe WTIOCTpAllMM MOXKHO TIPUBECTH
OTHOIIEHMST B cdepe JuleH3upoBaHusa. Hampu-
Mep, KOIia 3aKOHOJATebHbIN aKT, YyCTaHABIMBAIO-
1M TpeOOBaHWE B OTHOILICHUHU JUIIEH3UPOBAHUS,
JECTBOBAJI HA MOMEHT 3aKJIIOYEHMST JI0roBopa
U JI0 OTpeleeHHOTO BPeMEHHM JIMIIEH3UM BbIlaBa-
JIUCh KaK HEeYTO camo co0oil padymelonieecsi, HO 3a-
TeM MPOU30IIIO U3MEHEHME B TOCYIapCTBEHHOM T10-
JINTUKE W/WIW TPaBOMPUMEHEHUM, II0CTe 4Yero
JIMIIEH3UU CTaJIM BBIIABAThCSl B MCKITIOYUTEIBHBIX
cyJasix, WIM y9acTWJIMCh CJIydyad OTKa3a B Bbllaye,
WJIW JIMLIEH3UU TIPEI0CTaBISIUCh TOIBKO C YIETOM
HOBBIX CYIIIECTBEHHBIX OTPAaHUYEHUA.

B pesynsraTe Takoro M3MEHEHUS! TOJUTUKU
JIOTOBOP YK€ HE MOXKET OBITh HaJyIexXallluM 0o0pa-
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30M HCMOJHEH MO0 B CUJIy TOTO, YTO OpraHbl Bjia-
CTH OTKa3bIBAIOTCS TIPEIOCTaBUTh HEOOXOIUMYIO
JUTSL 3TOTO JIUIIEH3UIO, JTMOO TOTOMY, YTO MOJIYYUTh
€€ MOXXHO TOJIbKO Ha YCJIIOBHSIX, KOTOPbIE TIPOTUBO-
peyar yciaoBusiM foroBopa. Eciu takoe naMeHeHue
MOJIUTUKKA Peai3yeTcsi MOCPEICTBOM HOPMATHB-
HBIX aKTOB, MMEIOIIUX CWJIy 3aKOHa, 3ampeTr OyaeT
MOCJAEAYIONIMM U MOXET aHHYJIMPOBaTb JIOTOBOP
B CHJTY TIOCJIEIYIOIIIE HE3aKOHHOCTH.

B nmoxkTpuHe aHTIMIACKOTO TpaBa TaKXKe ITOJI-
JEPXKUBAETCS TOYKAa 3PEHUs, COIJACHO KOTOPOit
11eJIb IOTOBOPA MOKET CTaTh HEAOCTUXKUMOI B CHITY
0TKa3a B BblAaye JUIIEH3UU — Jlaxke B TOM ClIydyae,
€CJIM He ObUTO MPUHSITO HOBBIX HOPMATWMBHO-TIpa-
BOBBIX aKTOB, KOTOPHIE 3aKPETUISIIOT COOTBETCTBYIO-
111ee MU3MEHEHME TTOJIUTUKY TOCYyIapCcTBa.

[MpoTnBopeune umnepatms-
HbIX HOPM 3apyb6eXXHoro
npaBa NoJIOKEHUAM
AHIJIMNCKOro npasa

B Tex cayvasix Korma 1oroBop, peryJupyeMblii mmpa-
BOM AHIJINM B KA4eCTBEe MPUMEHUMOTO, TOIJICKUT
WCTIOJIHEHMIO 3a TPaHUWIIC M TaKoe MCIOJHEHUE
CTAHOBUTCS HE3aKOHHBIM B CUJTY 3aKOHO/IATEIbCTBA
MecTa ero ucrojHeHus (lex loci solutionis), 1oroBop
He OyJeT, corjacHo HopMaMm OOBIYHOro (00IIero)
MpaBa, IPUBOAUTLCS B UCIIOJHEHUE B AHIIINK .

B nene Ralli Bros aHrnuiickuii cyn orkazancs
MPUBOIUTH B UCIIOJTHEHUE TOTOBOP, PETYJIMPYEMBbIi
npaBoM AHrauu, o6 yruiate B Mcmanum cpaxra
1O JIOTOBOPY uapTepa B pa3Mepe, IpeBbIIIaBIIEM
MaKCUMAaJbHYIO CYMMY, KOTOpas OblIa yCTaHOBJEHA
WCTIAaHCKUM 3aKOHOJATEILCTBOM I10CTIE 3aKJIoue-
HUS goroBopa. JaHHbBII MPUHIIAT U3BECTEH IO Ha-
3BaHUEM <«aHHYJIMPOBAaHME B CWIY TMOCJEAYIOIEi
HE3aKOHHOCTU».

ToT ke TPUHUMIT ObIT NPOIEMOHCTPUPOBAH
B criope Nile Co for Export of Agricultural Crops v.
H & J M Bennett® u3 gorosopa o mpoaaxe KapTo-

7 Ralli Bros v. Compania Naviera Sota y Aznar ([1920] 2 KB 287).
$ Nile Co for Export of Agricultural Crops v. H & J M Bennett (Commodities) Ltd ([1956] 1 Lloyd’s Rep 555).
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(est, KOTOPBI JOJKEeH OB OBITh 3KCITOPTUPOBAH
B CoenunenHoe KoponesctBo u3 Erunra komma-
HUEH M3 eruIIeTCKOro rocyaapCTBEHHOTO CEKTOpa.
CornacHO yCJIOBHSIM JOTOBOpa KapToderb clieaoBa-
JIO OTTPY3UTh M3 ETUIICTCKUX MOPTOB; TIJIATEXK IMOKY-
raTeJib 00SI3BIBAJICS TIPOM3BECTH I10 MPEICTABICHUN
JIOKYMEHTOB, KOTOPbIE OOBIYHO BBIJAIOTCS TTOKYIIA-
TEJIIO TI0C]Ie TIOCTaBKM TOBAPOB ITPOAABLIOM.

AHTJIMIACKUN Ccya MpU3HAaI, UYTO LeJb JTOrOBO-
pa cTtaja HeZOCTMKMMOM, KOTJa eTrMIIeTCKOe MHU-
HUCTEPCTBO BBIIMYCTUJIO HOPMATUBHBEINM aKT O TOM,
YTO IUIATEXU IOJKHBI ITPOM3BOIUTHCS B IOPSII-
K€ TIpeloIuIaThl ITOCPEACTBOM ITOATBEPKICHHOTO
AKKpEAUTHUBA, TOCKOJBbKY pa3HUIA MEXIY TaKhM
CcnocoOoM IiaTexka M Coco0OM, YKa3aHHBIM B J10-
roBope, OblJIa «OCHOBOMNoOJaramlIei». Kak orMeTnin
CylIbs1 DBaHC, «d02080p 0053bi6a4 [npodasuos ] omepy-
3UmMb Kapmogheav 8 ecunemcKux nopmax u NoAyHUms
Heobxodumbvle O0OKYMeHMbL OM MAMOUHUX OP2AHO8
eénracmu. Ilocredyrowas He3aKOHHOCMb, UAU HEBO3-
MOJCHOCMb cosepuieHust smux Oelicmeuil ¢ Eeunme,
saeasemcs 00CmamouHoll 045 moeo, Ymoowl yeab 0020-
80pa cmana HedoCMUICUMOU, daxce ecau 002080p pe-
eyaupyemesi npasom Aneauu».

B pamkax paccMarpuBaeMbIX B AHIJIUM eI
MIPU3HAETCS CYIIeCTBOBAaHME TPUHIIMITA ITyOJTMYHOMN
MMOJINTUKU B CJIyJasix THOCTPAHHOTO 3a1peTa: I0ro-
BapuBalOIINECS CTOPOHBI JIOJKHBI OBITh JIMIIEHBI
CTUMYJIa, KOTODPBIA, eclii Obl JOTOBOP OCTaBaJICS
B CUJie, MOT ObI TOOYXIATh UX K COBEPIICHUIO He3a-
KOHHOTO JCHCTBYS B APY>KECTBEHHOM MHOCTPAaHHOM
rocymapcTBe. MHBIMU CIIOBaAMH, <«H00pA3YMEEaemoe
ycaosue 002080pa 3aKaO4aemcs 6 mom, 4mo Ha Mo-
MeHm UCNONHEHUsI cosepuleHlie Mmo2o 0elicmausl, Komo-
poe 003aHHOe AUU0 0053a10Ch COBepULUMb, OO0ANCHO
Obimb 0151 HE20 3aKOHHbIM»® VTN 3aKOHOIATETbCTBO
MHOCTPAHHOTO TOCYIAapCTBa, B KOTOPOM TaKOe Jeii-
CTBUE JIOJDKHO OBITh COBEPIICHO, «He Oydem uzmene-
HO maxKum obpazom, 4mobsl 5mo He N03604510 UCNON-
HUums 0o2o60op»"°.

ITo muenuio capa ltontepa Xaiinua Tpeiite-
JIsI, KOPOJICBCKOTO aABOKATa M OJHOIO M3 Hambosiee
ABTOPUTETHBIX B 00JIACTU BOIIPOCOB JOTOBOPHOTO

npaBa aHIJIMMCKOIO YYe€HOTO-MpaBOBEda, 3TO yC-
JIOBME MOAPAa3yMeBAETCs B 3aKOHOJATEIbCTBE, IMO-
CKOJIbKY BBIBOJ BO3HUKAET HE TIOTOMY, UYTO CTOPOHBI
HaMepeBaMCh TaKUM 0O0pa3oM BKJIIOUUTH JaHHOE
YCJIOBHUE, 2 TOTOMY, YTO CYAbI B MOPSIIKE MyOIUUHOM
MOJUTHUKU TIPUHSLIIA TaKoe peleHue!'!.

B xoHTeKcTE ceI0K ¢ POCCUIACKUM DJIEMEHTOM
CTOpPOHA JOroBOpa MO aHTJIMUKCKOMY IIpaBy HE MO-
KET TIPUHSATh Ha ce0s1 00s13aTe/IbCTBO, TOMYCTUMOE
MO aHIJIMMUCKOMY IIpaBy, HO MPOTUBOpPEYAIEEC UM-
MEePaTUBHBIM TIOJIOXEHUSIM MPUMEHUMOIO K HEW
WIN K OOBEKTY CHAEJIKM POCCUHCKOTO Mpapa, IO-
CKOJIBKY HE MOXET ObITh TOHYKAEHA K UCTTOJTHEHUIO
HE3aKOHHBIX JIJIS Hee NeliCTBUMA.

MpuHLUMNBI NPUMEHeHus
NOKTPUHbI HEAOCTMXKUMOCTHU
LLe/I1 A0roBopa B aHI/IUIN-
CKOM rnpaBe

Ecnu x moroBopy mpuMeHUMO TpaBo AHTJIMU, TO-
CEeICTBUSI HE3aKOHHOCTU — M3HAYaJbHOM WJIU 10~
CJeIyIoIeil COrIacHO 3aKOHOAATEIbCTBY MeCTa UC-
MOJIHEHUS JOTOBOpA 3a MpeaeaaMu AHTJIUU — OyIyT
WIEHTUYHBI TIOCIEACTBUSIM, KOTOPbIE BO3HHKAIOT
M3 TIPEAYCMOTPEHHOM 3TUM TpaBOM M3HAYaJIbHOM
WK TIOCJeIylolleil He3aKOHHOCTU JO0TOBOpa, KO-
TOPBIN TOAJEKUT UCTIOJHEHUIO B AHTIMU. U3 moK-
TPUHBI aHIJIMICKOTO TIpaBa BHITEKAIOT TPUBEIACH-
HbIE HMKE ITUPOKUE MPUHIIUIIBI €€ TTPUMEHEHMSI.

HenocT>KMMOCTh 1LIeIM B CHIIY TTOCJIENyIO-
el He3aKOHHOCTU MMEET MECTO B TeX Clydasx,
KOT/1a 3aKOHOJATeJIbCTBO MECTa MCITOJHEHUS J0-
rosopa (lex loci solutionis) u3amMeHsieTcs mocie 3a-
KJIIOUEHMSI JOTOBOPA, HO J0 €T0 UCTIOTHEeHU . [
MPUMEHEHUS JAHHOTO MPUHLMIIA HEOOXOANMO,
YTOOBI UCTIOJHEHUE «BKAHUAN0 COBepUleHlUe 8 UHO-
cmpaunHom eocydapcmee Kakoeo-aubo oelicmeus,
KOomopoe 3aK0H00amenavbcmeo OAHHOU CMPAaHbl CHU-
maem He3aKOHHbIM» 2,

? Walton (Grain & Shipping) Ltd v. British Italian Trading Co ([1959] 1 Lloyd’s Rep 223 at 236).
19 Société Co-operative Suisse de Céréales, etc. v. La Plata Cereal Co SA (1947) 80 L1. L. Rep 530 at 542.

' Treitel, Frustration and Force Majeure.

2 Kahlerv. Midland Bank ([ 1950] AC at 36); De Béeche v. South American Stores Ltd ([1935] AC 148, 156).
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Lenb noroBopa, peryampyeMoro mpaBoM AHIJINM,
HE CTaHeT HeJOCTHKUMOM MPOCTO IMOTOMY, YTO JIeii-
CTBMSI, KOTOPBIE JOKHBI OBITH COBEPIIEHBI B COOT-
BETCTBMU C TaKMM JOTOBOPOM, CTalu Obl HE3aKOH-
HBIMU B CHMJIy 3aKOHOJATEIbCTBA TOTO WJIM WHOTO
MHOCTPAHHOTO TOCY/IapCTBa, €CIU IOTOBOP HE Tpe-
OyeT coBepIIEHNSI COOTBETCTBYIOIIUX ISCTBUI B Ta-
KOM rocyaapcrse ',

Bouee Toro, cropoHa, cchliaroniascs Ha Hemo-
CTMKMMOCTD 1IeJIU B CUJTY 3aKOHOJATEIhCTBA MeCTa
ucroaHeHus: noroopa (lex loci solutionis), momkHa
JI0Ka3aTh, YTO HE3aKOHHOCTh OXBaThIBajla BECh Ile-
pUoOA, B TeYeHUE KOTOPOTo TpeOOBAIOCh UCITOTHE-
Hue. B Tex ciaydasx, Korja MHOCTpaHHBI HOpMa-
TUBHBII aKT O KOHTPOJIE Hall 9KCTIOPTOM 3arperiai
WCTIOJIHEHUE TOTOBOpa B TeYEHWE JIUIIb YAaCTU CPO-
Ka JIOroBopa, 3KCIOpTePhl ObUIM MPUBJIEUYECHBI K OT-
BETCTBEHHOCTH 3a €r0 HEMCITOJTHEHHUE B TOT MEPHO/,
KOrza 3arpeTa He ObL10',

YacTtuyHasa u BpEMEHHasA
HE3aKOHHOCTDb

AHIIMIACKOE TIPaBO CTAJIKUBACTCS C OIpeAe/ICHHBI-
MU TPYOHOCTSIMM, KOTZIa pedb UICT O AejiaX, B paM-
Kax KOTOPBIX YacTh JOrOBOpa CTajla HE3aKOHHON
WJIM He MOXET OBITh McITojiHeHa. Hammpumep, cooT-
BETCTBYIOIIMII 3aIIpeT MOXET 3aTparnBaTh TOJBKO
YacTh MPEIYCMOTPEHHOIO MCITOJIHEHMSI, WIN OBITh
BPEMEHHBIM, WJIM OKa3bIBaTh BO3MIEICTBUE TOJBKO
Ha OIWH JIN0O TOJIEKO Ha HECKOJIBKO M3 YKa3aHHBIX
WJIN IIPETYCMOTPEHHBIX CIIOCOOO0B MCITOJTHEHUSI.

B aToM ciygae moroBop He aHHYJIUPYETCS: CIIOP
HOCHUT 0oJjiee OrpaHWYEHHBIN XapaKTep — IOSIBJIE-
HUE HEKOETro HOBOTO OOCTOSITENbCTBA MOXET OCBO-
00XI1aTh CTOPOHY JOTOBOPA (BO3MOXXHO, BPEMEHHO)
OT MCITOJTHEHUS TOTO WJIM MHOTO JOTOBOPHOTO 00SI-
3aTEJILCTBA, HE TPUBOAS K HEAOCTMKMMOCTHU LIEIN
JIoroBopa B LieJIOM. Tak, orpaHMYeHKSI B OTHOLICHUH
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CTPOMTENILCTBA, YCTAHOBJIEHHBIE B BOEHHOE BpPEMs
WJIU B pe3yJIbTaTe BHICTABJICHUS 31aHUs Ha ITPOJAXY,
MOTYT BPEMEHHO OCBOOOXIAaTh OT OTBETCTBEHHO-
CTH 3a HEMCITOJTHEHUE 00S13aTeIbCTBA B OTHOLIEHUH
CTPOUTENLCTBA',

npﬂMbIe AOroBOpHbIE
MOJZ10>XKeHunA, KaCarolmecs
HEOOCTUXXUNMOCTU UESIN

Kak mokasbIBatOT yIOMSIHYThIE BBIILIE CYIeOHbIE Tpe-
LIEICHTBI, HEMOCTVKUMOCTB 1IeJT JIOTOBOPA B aHTJIN -
CKOM TIpaBe ACUCTBYET B JOCTATOYHO Y3KMX paMKaXx.

CTOpOHBI MMOTYMHEHHBIX aHTJIUNACKOMY Tpa-
BY KOMMEPUYECKMX JTOTOBOPOB OOBIYHO BKJIIOYAIOT
B HUX MOJIOXKEHUS O TOCJIEACTBUSIX, KOTOPbIE BO3-
MOXHBI€ KaTacTpo(UIeCcKre COOBITUS MOTYT OKa-
3bIBaTh Ha JOTOBOPHBIE 00sI3aTEIbCTBA (B OTIUYME
OT POCCUMCKOTro MpaBa U MHBIX [IUBUJIMCTUIECKUX
CHCTEM, B AHIJMICKOM MpaBe Ha 3aKOHOAATENb-
HOM ypOBHE HE 3aKpEIJIEHBbI MOJOXEHUST 00 «00-
CTOSITEJIbCTBAX HETPEOJOTUMON CHIIbl», WK force
majeure, ¥ UX BIMSHUM Ha TOTOBOP, OTHAKO CTO-
POHBI MOTYT JIOTOBOPUTHCS O MPUMEHEHUHU K UX OT-
HOIIEHUSIM TaKUX TTOJOXKEHUI).

B ciryuasix korga cam AOroBOp IO aHTJIMIICKO-
My MpaBy BKJIIOYAET BBIPAXKEHHOE B SIBHOU (hopme
TIOJIOXKEHWE, MpeaycMaTpuBallee NeliCTBUTEIBHO
HACTyMUBIIEE COOBITHE (HAIpUMEpP, OOCTOSTENb-
CTBO HETMIPEOAOJUMOM CUJIBI), LIETb TAKOTO I0TOBOPA
He CTAaHOBUTCS HEAOCTHXKMUMOI'®. OIHAKO aHTINii-
CKHEe CyIbl JAIOT COOTBETCTBYIOIIMM ITOJIOKEHUSIM
y3KO€ TOJKOBaHWE W HacTahBalOT Ha TOM, YTO Ka-
carolieecsi COObITUS TIOJIOXKEHUE JOJIKHO OBITh 101~
HbIM U 3AKOHYEHHbIM, YTOOBI CIENIATh BBIBOJ O TOM,
YTO HEMOCTHXKUMOCTb LIeJI UCKITIoYaeTcs .

Ecnu ucnonHeHune oka3blBaeTcsl HE3aKOH-
HBIM B CWJY YCTAaHOBJEHHBIX BITOCJEICTBUU

3 Bangladesh Export Import Co Ltd v. Sucden Kerry SA ([1995] 2 Lloyd’s Rep 1 at 5).
" Ross T Smyth & Co (Liverpool) v. WN Lindsay (Leith) Ltd ([1953] 1 WLR 1280); Walton (Grain u Shipping) Ltd v. British

Italian Trading Co Ltd ([1959] 1 Lloyd’s Rep 223).

5 Cricklewood Property and Investment Trust Ltd v. Leightons Investment Trust Ltd ([ 1945] AC 221, 233—234); John Lewis

Properties Plc v. Viscount Chelsea ([1993] 2 EGLR 77, §2).
16 Treitel, Frustration and Force Majeure [23-033].

7 Bank Line Ltdv. Arthur Capel & Co ([1919] AC 435, 455).
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3aMpeToB Ha HJKCHOPT WJAU HMIIOPT, OOBIYHO
peanu3yloTcs BbIpaxkeHHbIC B SIBHOW (opMe m0-
TOBOpPHBIE TMOJOXEHUS O TAKOM COOBITUM — Ha-
MpuMep, ycjiaoBUe, 00S3bIBaIOIEe CTOPOHY, UYbe
WCITIOJTHEHUE CTajlo HEe3aKOHHBIM, BBITJIATUTH
JEHEeXHYI0O CYMMY B3aMEH COBEpPIICHUS 3ampe-
IIEHHOTO ACUCTBUS WM TOJIOXKEHUE O 3aIlpeTe
Wi OOCTOSTENbCTBAX HEIMPEOAOTUMOMN CUJIBI,
npeaycMaTpuBaloliee IMPUOCTAHOBICHUE JeHi-
CTBUSI JOTOBOpa U (HEPEAKO) €ro pacTOpXKeHUe
WJIW aHHYJUPOBaHUE, €CAU 3alpeT He OyIeT OT-
MEHEH K KOHILY OTIpe/IeJIECHHOTO Mepuoa.

B nene Metropolitan Water Board v. Dick, Kerr
& Co Ltd'® 3akmoueHHbII B Utojie 1914 rona moroBop
MpenycMaTpUBall CTPOUTETBCTBO pe3epByapa, KOTO-
poe JOKHO OBLIO 3aBEpUIMTBLCS B TeUCHUE IIECTU
JIET, C OTOBOPKOIA, YTO B clly4ae, ec/id MOAPSIIMKaM
YTO-JIM0O0 TIOMEIIIaeT, MHXKEHep OyleT UMETh TTOJHO-
MOUMS IO TMPEIOCTaBICHUI0O UM OTCpouku. B 1916
roay, Bo BpeMsl IlepBoii MUpPOBOIl BOHBI, MUHU-
CTEpCTBO BOOPYXEHUI, KOTOpPoe 00Janaao MOJTHO-
MOYMSIMHU, TIPETYCMOTPEHHBIMM 3aKOHAMU 1 HOpMa-
TUBHBIMM aKTaMu O 3aiiuTe KopoJjeBcTBa (Defence
of the Realm Acts and Regulations), o6s13an0 noa-
PSIUUKOB TIPEKPATUTh PadOTHI IO CTPOMTEIBCTBY
pesepByapa. [lanata 1opaoB NMpr3Haia, 4To Ledb J10-
roBopa cTaja HeAOCTIKMMOW B CHITY TIOC/IEIYIOIIEi
HEBO3MOXXHOCTH U YTO TIOJOXEHME O TPEI0CTaBIIe-
HUU OTCPOYKHU HE MPUMEHSIOCH K 3ampeTy CO CTO-
poHbl MUHUCTEpCTBA. [lepepblB ObLT «makoeo poda
U Makoi npoooANCUMENbHOCHU, YMO OH 8 JCU3HEHHOU
U 0CHOB0NOAA2AIOWell Mepe U3MEeHU YCA08Us 002080pda,
U CIOPOHbI HUKAK He MO2aU e20 npedycMompems 6 Mo-
MeHm 3aKAI4eHUS UMU 002080pa».

CornacHo ob61eMy (0ObIYHOMY) MpaBy HElO-
CTMXKMMOCTD 1eJIM TIPUBOAUT K He3aMeTUTEeb-
HOMY TIpeKpallleHUI0 NeiCTBUS AO0roBOpa, cpasy
K€ U aBTOMaTUYECKM, YTO OCBOOOXIaeT 00e CTO-
POHBI OT JajbHEMIero MCIOJHEHUSI JOroBOpa.
Cyn He uMeeT TOJTHOMOYM Tpo1JieBaTh ACWCTBUE
JIOTOBOpPa M KOPPEKTUPOBATh €ro YCIOBMS C yye-
TOM HOBBIX OOCTOSITENTLCTB!?.
3nech aHMIMACKOE TMPaBO MPUHIUITUAILHO OTJIM-

YyaeTcs OT poccuiickoro. B aHINIMIAICKOM MpaBe Cy/I
He CUMTaeT BO3MOXXHBIM BMEILIMBATLCS B KOMMEpUe-
CKMe OTHOILIEHUSI CTOPOH T10 ONPEACACHUIO YCTOBUM
JIOTOBOpa, TOIJa KaK B POCCUICKOM 3aKOHOAATEb
a10 gonyckaert. Tak, ct. 451 'K P® npsimo mpemyc-
MaTpUBaeT BO3MOXHOCTb CyJa U3MEHUTbH YCIOBUS
JIOTOBOPA B «CAY4AsX, K020a pacmopicerue 002080pa
npomusopexum ooulecmeeHHblM UHmepecam Audo no-
sneuem 045 CMOPOH yulepo, 3HAUUMenbHO NPesblaro-
wuil 3ampamel, HeobXooumble 045 UCNOAHEHUs 0020-
80pa HA U3MEHEHHbIX CYOOM YCA08UAX», OTHAKO TaKue
cJydyau TOJKHBI ObITh UCKITIOUNUTEIbHBIMU.

AHITUUCKUA

3aKoH o pedopme
3aKOHOATe/1IbCTBA
(TLLEeTHBbIX AOoroBopax)

3akoH 0 pedopMme 3aKOHOIATENbCTBA (TILETHBIX
noroBopax)? 1943 rona (manee — 3akoH 1943 roma)
MIPUMEHSIETCST TOJIBKO K TAKOMY JOTOBOPY, KOTOPBII
«pezyaupyemcs npagom Aueauu» WU B OTHOLIEHUU
KOTOPOTO BO3HUKJIA «HEBO3ZMONCHOCHb UCHOAHEHUS]
UAU HeOOCMUICUMOCTND Yeal 002080pPa HA UHOM OCHO-
sanuu» (pazaein 1(1)).

B 3akone 1943 roma He yTOUHSETCSI, B KaKoi
MOMEHT 1IeJIb JIOTOBOpa CTAaHOBMUTCS HETOCTUXKU-
MOIi, — B HEM ITPOCTO M3JIaraloTcsl MpaBOBbIE TO-
CACICTBUSl MPU3HAHMS HEAOCTMKUMOCTH LU
JIOTOBOpa B COOTBETCTBMU C HOpPMaMu OOIIETO
(o6b1yHOrO) mpana. OOlee BhIpaxkeHUE «Hedocmu-
acumocms yeauw» B pasaene 1(1), mo-BUIMMOMY,
BKJTIOYAET Cyyau aHHYJIMPOBAHUS JOTOBOPa B CUITY
MOCJIeAyIONIei He3aKOHHOCTH!

Tak, B nene BP Exploration 6bu10 ycTaHOBIE-
HO, YTO OCHOBAHME IS TIPEAbSIBICHUS TPeOOBAHUS
B COOTBETCTBUU C 3aKOoHOM 1943 roga BO3HMKaeT
B IaTy HACTYIUIEHUsI HEBO3MOXKHOCTH UCTIOJTHEHUSI.

3akoH 1943 roma He OCBOOOXKIAET JIMIIO, KO-
TOpPOE HE BBIMOJHWIO CBOe oOOellaHue cleiaTh

8 Metropolitan Water Board v. Dick, Kerr & Co Ltd ([1918] AC 119).

Y Treitel, Frustration and Force Majeure [23-071].
20 Law Reform (Frustrated Contracts) Act.

2L Chitty at [23-074] yumupyem McNair (1944) Excexeapmanvroe opuduneckoe 0603perue, c. 160, 162—163.
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YTO-1100 IO JOTOBOPY, OT 00513aHHOCTU UCTIOTHUTD
COOTBETCTBYIOIIIEE yYCIOBHE (KpOMeE YIIATHI JeHEX-
HBIX CPEICTB) 10 MOMEHTAa OCBOOOXIEHUS OT O0sI-
3aTeJILCTB. B 3TOM cilydae 06s13aHHOE JIUIIO TOKHO
OyZeT BO3MECTUTH yiliepod, 00YCI0BISHHBIN HapylIe-
HHMEM JIOTOBOpPA C €T0 CTOPOHBI, OAHAKO OHO HE CMO-
JKeT YYeCTh BBIIUIAYEHHYIO TaKUM 00pa3oM CyMMY
B cooTBeTCTBUU ¢ pasneynom 1(3) 3akona 1943 rona,
ITOCKOJIBKY OHA He SIBJISIETCS] BRITOJIOM, TTOJTy4eHHOM
«JI0 MOMEHTA OCBOOOXKICHUS».

Paznen 2(4) 3akona 1943 roma mpemycmaTpu-
BAaET, UTO «ecau cy0 coumem, 4mo 4acms KaKoeo-auoo
002080pa, K KOMOpPOMYy npuMeHsemcs Hacmosuui 3a-
KOH, Modicem Haonexlcawum oopazom bvims omodeneHa
om 0CManbHoll yacmu 002080pa U npedcmaesasem coooii
yacmo, KOmMopas NOAHOCMbIO UCHOAHEHA 00 MOMeH-
ma 0ce000xcoeHUss om 0053ameabcme AUd0 UCHOAHEeHA
3G UCKANOYEHUEeM YNAAMbl NPUMEHUMEAbHO K MAaKoll
yacmu 002080pa CyMM, KOMOPble YCMAHO0BAEHbL UL MO~
eym Oblmb YCMAHOBACHBL CO2AACHO 002080pYy, Y0 0)-
dem paccmampueamos MAKyrw 4acms 002080pa mak,
KaK ecau 0bl OHA 518A84ACh 0MOCAbHBIM 002080POM U ee
ueab He cmana HedOCMUNCUMOL, U Oydem cuumams,
umo npedvldyuuil pazoen HACMosWe2o0 3aKoHa npume-
HUM MOAbKO K OCIAAbHOU YACMU MAK020 002080Pa» .

CremoBaTesIbHO, €CJIM TIOTOBOP MOXKHO pasiie-
JINTb Ha 000COOJIEHHBIE 00s13aTebCTBa (OH HE SIB-
JISIeTCSl «HeIeJIMMbIM JOTrOBOPOM»), TO 3akKoH 1943
rojga He OyIeT IPUMEHSTBCS K TOMY 00S13aTE/IbCTBY,
KOTOPOE MOKET OBITh UCITOJTHEHO LIEJIMKOM, HO Oy-
JIeT — K TeM OTIEJBbHBIM 00s13aTeJIbCTBAM, KOTOPhIE
HE MOTYT OBITh ITOJITHOCTBIO MCITOJTHEHHI.

B ciryyasgx HeIOCTMXKMMOCTH LIeJIU JOTOBOpPa
MMEET MECTO He 3alpeT Ha UCITOJTHEHUE CTOPOHOM
JIIOTOBOpa, a OCBOOOXIEHME CTOPOHBI OT 00sI3a-
TEJILCTB II0 JOTOBOPY, B TOM YHCJE IO IMPpUYUHE

22 Treitel, Frustration and Force Majeure at [2-050].
2 Treitel, Frustration and Force Majeure at [7-001].
2 Treitel, Frustration and Force Majeure at [ 7-035].
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TOrO, YTO OyKBaJIbHOE MCIOJHEHUE 00SI3aHHOCTHU
OIHOIT CTOPOHOI CTajio OECITOJIE3HBIM JIJIST IPYTOi
cTopoHbI?2, [Ipn 3TOM MoJiydaTeab BEIIU, YCIYTH
WIN CPEICTB, KaK MPaBWUJIO, 3asBJISIET, YTO JOTO-
BOp MOJDKEH OBITh aHHYJUMpPOBaH. BuiMosHeHUE
COOCTBEHHOTO 00s3aTeabCTBA IOJIy4YaTessi, CO-
CTOSIIIIETO WCKIIOUUTEIBbHO B yIJaTe MEeHEXHBIX
CPENICTB, HE MOXET CTaThb HEBO3MOXHBIM. Ilo3u-
Ys MojayJyaTess 3aKialodaeTcss B TOM, 4TO JOTO-
BOp HEOOXOAMMO aHHYJIMPOBATh, MOCKOJBKY €T0
WCHOJHEHNWE ITOCTAaBIIMKOM Teleph OeCIoJie3HO
JUIs ToTydaTtens?.

3akK1lo4yeHue

Wrak, MOKTpUMHA HETOCTMXKMMOCTHU 1€ JIOroBOpa
JeTaIbHO pa3paboTaHa B IpaBe AHIIMU, U ITPaKTHKa
ee IPUMEHEHMS CyIaMK TTOCTOSTHHO Pa3BUBAETCS.

[pocexuBaloTcs YeTKHE Mapauieid MEXIy
KOHLIEIUEH CYIIECTBEHHOTO U3MEHEHHUSI 00CTO-
ATEILCTB KaK OCHOBAHMS DPACTOPKEHUs JOroBOpa
B POCCHUIICKOM IPaKIaHCKOM IpaBe 1 JOKTPUHBI He-
JOCTHKMMOCTH LIEJIM JOTOBOPA B AHIJIMIICKOM ITpaBe.

AHIJIMIACKUE CYIbI CTPEMATCS 00CCIIEUNTh UC-
MOJIHEHKWE JOTOBOPOB CTOPOHAMM, B CBSI3M C YeM
JOKTPUHA HEIOCTUXKMMOCTH LM TPUMEHSETCS
MMHU TOJIBKO TIPU HAJIMYUU CYILIECTBEHHBIX 0OCTO-
ATeNbCTB (MO cioBaM TpeiTensi, Cyabl OCO3HAIOT
OMAaCHOCTh TOT'O, YTO JaHHAsI TOKTPUHA MOXET IO/~
PBIBATh IPUHIIMIT HEPYIITUMOCTH JOTOBOpa’?).

TakuM 00pa3oM, HEBO3MOXKXHOCTb HCITOJTHE-
HUs goroBopa B Poccuu MoXeT BECTH K MpeKpa-
LIEHUIO JOTOBOPA 0 AHTIMICKOMY TPaBy, OAHAKO
JUISL 9TOTO JOJKHBI MMEThCS BECKHME IMPUUYUHBI,
B HAJIMYMU KOTOPBIX MPEACTOUT yOETUTh aHTJINIA-
CKUI CyI MJIK apOUTpax?.

2 Aemop evipaxcaem 6Oaazodaprocms Kkoponesckomy adeoxamy Caiimony Jasennopmy u Tomy Ilyay, 6appucmepam
3 Hare Court Chambers, 3a npedocmasnerHbie 015 n0020mMoeKU OAHHOU CIamboi Mamepuanb.
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3AKPbITBIE NMPEANOXEHUA
(SEALED OFFERS), WJ1IX1 NOKEP
B MEXXAYHAPOAHOM APBUTPAXKE

ota MexnyHaponHoit ToproBoil manatel (ICC) cropoHam M cocTaBaM
apOMTpaxa BKJIIOYaeT B ce0s HEOOBIYHBI WMHCTPYMEHT, CBSI3AHHBIN C
3aKJII0YEHUEM MUpPOBOro cornamieHus. Ero HazBaHue — sealed offers —
MOXXHO TEepPEeBEeCTH C aHIJIMHCKOIO KakK <«IPEIJOXEeHUs B KOHBEpTax».
B Hacrosiee BpeMsi B pOCCHICKON IOpUIMYECKON JUTepaType MaHHBIA TEpMUH
He MMEeT aHaJlora, MO3TOMY HUKE MCITOb3YeTCsl aHIVIOSI3bIYHBIN OpPUTUHAT WU
BapUaHT «3aKPBITOE TPEATOXKEHNE», YTO COOTBETCTBYET CYyTU HOBOTO MHCTPYMEHTA.
«3aKpbIThIC TIPEAJIOKEHUSI» MMEIOT JOTOBOPHYIO TIPUPOAY M TIPOUCXOISIT U3
MpolLeccyalbHOM MPaKTUKKU cTpaH od1ero npasa. CeromHs TaKoii MHCTPYMEHT —
5K30THKA B MUpe apOUTpaxka, OAHAKO COBPEMEHHbBIE 9KOHOMUYECKUE Peasvisi MOTYT
Amumpuii Apmioxoe TIOCIy>XUTh TOpa3ao 0oJIbIIeMY ero PaciipoCTpaHEHUIO.
topucm,
znasnoiii pedaxmop  CYLLLHOCTb Sealed offers

Arbitration.ru

Kak m3BectHo u3 1. 4 ct. 159.3 T'TIK P® (B pemakuum ot mekadbps 2020 roma),
MMPOBOE COIJIAIlIeHNE MEXIY CTOPOHAMU CY/IeOHOTO CITIopa MOXKET ObITh 3aKJIIOUEHO
HE TOJIbKO B OTHOIIICHUM TIPEIMETA CIIOPa, HO U B OTHOIIIEHUU CYACOHBIX PACXOI0B —
TeX CyMM, KOTOpble CTOPOHBI 3aTpaTWJM Ha ero paspelicHue (MpoBeaeHUE
BKCMEepPTHU3, TOHOPAPHI IOPUCTOB, YIaTa MOLLIMH U T.A.). AHAJTOTUYHOE TTOJIOKEHUE
BBEJICHO B 9KOHOMMYECKOE CyI0Ipon3BoacTBO B 2019 roay u 3aKperuieHo B U. 2.2 CT.
140 ATIK P®.

Sealed offers Takke cBsI3aHBI C pa3aeeHUEM CYAEOHBIX U3IEPXKEK: 3aKPhITOE
npemioxkeHue sBiasgeTcs odepToil o 3aKIIOYEHUHM MUPOBOTO COTJIAlleHMS,
B 3aBUCHMOCTM OT akllelTa WJIM OTKa3a OT KOTOPOTro pacrpenessieTcss opems
pacxoloB B CyAax CTpaH OO0IIero npasa Wi B apoutpaxe. [TonpoOHbBII airoputM
MoayM M PACCMOTPEHMSI TaKOTO MpEIOXKEHMST ycTaHOBJIeH B 4. 36 [IpaBun
rpaxaaHckoro cymgomnpousBoactBa AHmmu u Yaneca (Civil Procedure Rules) —
B YaCTHOCTHU, Hanbojiee AeTaJbHO OHM omuchiBaloTes B § 1 u 2 4. 36.16 Ilpasu.
[Mpu sTtom apoutpsl MKA He cBsI3aHbI JaHHBIMU MPOLIECCYATbHBIMU TTPABUJIAMMU,
YTO, HAMpUMep, SIBHO yKazajlia B cBoeM PermameHrte JIoHmoHcKasi accoumaiyst
Mopckux apoutpoB (LMAA)'.

NMpoucxoxxaeHne

HMHTepecHOo, YTO MHCTPYMEHT 3aKPBIThIX MTPEIJIOKEHWI MPUIIE B TPOLECCYaTbHYIO
MpakTUKy M3 ceMmeiHoro mpasa. B 1975 romy mociie pa3Boma, 3aBepIIUBIIETO
17-metHuit Opak, cynpyru KanbaepOaHK MOKHBI ObUTM pa3neuThb WUMYIIECTBO

' LMAA Terms 2017, the Second Schedule, 19 b.
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oomei CTOUMOCTBIO 78 THIC. (yHTOB.
B xone nmpoiiecca xeHa paau 3aKJII0YeHUS MUPOBOTO
COIJIallleHUsI TIpeiaraja Cynpyry oM CTOUMOCTBIO
0K0J10 12 THIC. (PYHTOB, OT KOTOPOTO OH OTKa3aJICs.
B wutore Oonblasi 4yacTh MMyILIECTBa AOCTajach
>XeHe, KOoTopasi, HaXoIsich B Opake, yHacjeIoBajia
HEIBVDKMMOCTb OT MOKOWHBIX POAUTENEH, a MYXY
CyIl MO0 CEMEWHBIM neflaM Mpucyaua Juib 10 ThiC.
(YyHTOB M KOMIEHCALUIO CYIeOHBIX pPacXoJ0B.
XKena ocropwsia JaHHOE peIlleHUE, COCJIABIIUCH
Ha TO, YTO MYX OTBEpPr «pa3yMHBbIE» YCIOBUS
MUPOBOTO COIJIAIICHMUS. ATeTIIUOHHBIA
cynl AHIIMU W Yanbca TO[IepXKadl €€ TOBOJIBI,
COUTsl TIOBEIEHWE CYIpyra 3aTSruBaHUEeM Jena,
U TTePEJIOKIIT OpeMsI CyIeOHBIX pAaCX0I0B Ha MUCTEpa
Kanpnepbanka?.

B xomMepuecKkux cnopax IaHHBI MEXaHU3M
MOSBUJICS Ha TpW Tola TMO3Xe Ojaromaps
npeueneHTy Tramountana Armadora SA v. Atlan-
tic Shipping Co SAS.

®opma u npaBoBble
nocaencTems NpUMeHeHus

IOpunnuecknii MexaHU3M 3aKPBITOTO MPETOKEHUS
coctouT B chaenytomieM. OgHa M3 CTOpPOH (Kak
MpaBWIO, OTBETYMK) YyKa3blBaeT TaM YCJIOBUS
3aKJIIOUEHUSI MHPOBOTO  COIJIALIEHUST: CYMMY,
KOTOPYIO OHAa TOTOBAa KOMIIEHCUPOBATh, Y CPOKU €€
yrathl. Sealed offers HampaBisitoTCS B BUAE TTUCEM,
COCTaBJICHHBIX 10 0c000i1 (hopme?.

Paszymeercsi, TOTOBHOCTb CTOPOHBI  UATHU
Ha TIOISITHBIN MOXET yKa3aTh CyIy WIN apOUTPaxy
Ha c1abOoCTh ee MO3ULIMU, TTOTOMY CYJI MU apOUTPakK
OTOBEIIAIOT O (hakme Cyu,ecmeosanus TaKOTo

I SEALED OFFERS B MEXXYHAPOOHOM APBUTPAXKE | AHAJTUTUKA

MPEUIOKEHUS, HO HE O €r0 YCAOBUSX UAU CYMME —
3Ty MHGOPMALIMIO COOOIIAIOT TOJBKO IOCJE TOTO,
KakK apOUTpbl pa3peliaT Crop Mo cyiiecTBy. YToObl
COXpPaHUTh TaliHy, BHayaje JaHHBIC MPEITOXKEHUS
MPEAOCTABISUIMCH COCTABYy apOUTpaxka B KOHBEPTax
— WMEHHO TIO3TOMY OHHU TIOJYYWJIM Ha3BaHUeE
3aKpBITBIX, «omnedaraHHbx». ICC B § 227-230
cBoeii HoTel ymoMuHaeT mogadyy Takoro J0KyMeHTa
MMEHHO B OTleuaTaHHOM KOHBepTE®.

3aTeM cyb0a 3aKpbITOro MPeUTOXKEeHUS — BepHee,
MOBe/ICHE TTOJTyYMBILIEH €T0 CTOPOHBI — OIICHUBACTCS
cynoM. Ecnu sealed offers oTBepruyThI, CyaI MPOBOIUT
CBOEOOpa3HbIil TECT: MOJy4YWsia JIM YIOPCTBYIOIIAS
CTOpPOHA B PEIICHUM IO CYIIECTBY OOJbIIE, YeM el
npemtaraiock. Ecnmu ma, To pacxombsl Ha apOMTpax
W cyaeOHoe pa3dupare/IbcTBO HECET MPOMTPaBIIasT
CTOpOHA — o(epeHT 3aKphITOro MpetoxkeHus. Eciu
K€ HET W CTOpPOHA, HACTOSIBILASI Ha TMPOAOKEHUN
paszouMpaTesbcTBa, TOAyYMiIa I10 pelIeHUIo  cyaa
WM apOuTpaxa MeHbIlle, 4YeM eil Tpeaiaraaoch
«B KOHBEpTe», TO, CKOpee BCEero, OHa Bejla ceOsl
HEKOHCTPYKTMBHO M HAMEpPEHHO 3aTsHy/la CIop.
A TotoMy OpeMs CylIeOHBIX PACXOI0B 00EMX CTOPOH
JISDKET Ha Hee. KcTaTty, B aHIIOSI3bIYHBIX MICTOYHMKAX
OTMEYaeTCs, YTO apOUTPBI CBOOOIHBI B paCIIpeac/ I HUN
pacxomoB M TIOTOMY Ha TPOMTPABIIYIO TIPOLECC
CTOPOHY MOTYT OBbITh BO3/I0KeHbI He Bee 100% 3aTpar,
a, HaTIpUMep, MX 4acThb WIN «CYIIIECTBEHHAs YacTh»’.

Cytb 3TOT0 MexXaHuW3Ma  JIAKOHUYHO
copmynrpoBaHa B cT. 68 DeaepalbHBIX MPaBUII
rpaxaaHckoro cyaonpousBoactsa CIHA «Offer
of judgement»: «Eciu pelieHue, KOTOpoe B UTOre
TMOJIYUUT ajpecaT, He Oosiee OJIaronpusTHO, YeM
HETIPUHSATOE UM TIPEIOKEHUE, TO aapecar J0JIKeH
OIJIATUTh PACXOJIbl, KOTOPbIE BOBHUKIIM MTOCJIE TOTO,
Kak TpeJIOKeHNUE TTOCTYITHIIO .

2 Cm. Calderbank v. Calderbank [1975] 3 All ER 333 (EWCA). Costs Hearing. URL: http.//www.nadr.co.uk/articles,
published/Mediation Law Reports/CalderbankvCalderbank 1975.pdf.

3 Wood J. Protection against adverse costs awards // Lexology.com. URL: https://www.lexology.com/library/detail.
aspx 26=563f7369-08a8-4d4c-ab4c-0a577c3e6110. Texcm pewenus: https://www.i-law.com/ilaw/doc/view.

htm 2id=147712.

4 Sealed offers under English law. Jlocmyn uz CIIC Thompson Reuters Practical Law.
3 ICC Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration. URL: https.//iccwbo.org/content/uploads,
sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-conduct-of-arbitration.pdf.

¢ The Use of Sealed Offers in International Arbitration // Baker McKenzie International Arbitration Update No. 9, 2.11.2017. URL:
https://www.bakermckenzie.co.jp/wp/wp-content/uploads/ClientAlert 171102 International-Arbitration-Update-No.9 E.pdf.

7 Hum. no: Samberg G. A. Arbitration Jiu Jitsu: Increasing the Pressure to Settle With a “Sealed Settlement Offer” // Law

360, 22.05.2018.
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Ecnu mpemoxeHue MOpUHSTO, TO Ccroop Oyaer
YperyJupoBaH B COOTBETCTBUU C YCI0OBUSIMMU sealed
offer. Eciiu mOKyMeHT BKJTIOYAeT CyIeOHbIE PACXOIbI
aapecata odepTbl, CTOPOHBI  COIJIACOBBIBAIOT
U3IEepKKU  Mexay — coboit’. B ocrambHOM
JEWCTBYET MPOCTOE MPABUJIO: BCE, O YeM HE MOTYT
JIOTOBOPUTHCS CTOPOHBI, 32 HUX PEILIAT COCTaB cy/a
uan apoutpaxka. B mepBylo odyepenb 3TO KacaeTcsl
pazMepa KOMIEHCUPYEMBIX PACXO0B WU METOUKHU
HX pacyera.

HarnsinHee Bcero airopuTM IeiCTBUS 3aKPBITHIX
MPENIOKEHUI MOXHO TTOKa3aTh B CXeMe-Ta0IulIIe.

BO3MOXHOE B aHIJIMICKOM TIpaBe (M HEBO3MOXHOE
B POCCUIICKOM ) YaCTUYHOE CYIeOHOE pellIeHUE CTAJIO
MPeAMETOM TIPUCTAIBHOTO aHain3a POCCUICKUX
cynoB B aeiie «CuabBepOepH IIUTIITUHT»,
Bcnomuum, uyto B Poccuu K cymeOHOMY
pELIEHUIO TPEIBSIBIISIIOTCS CIeAyoIIe TPeOOBaHUS:
3aKOHHOCTb, OOOCHOBAaHHOCTb, 0€3yCIOBHOCTb,
OKOHYATEJbHOCTh,  OMNpPENE]IEHHOCTh, IOJHOTA.
IIpenomaBaren TpaBa TOBOPSIT M O pPa3yMHOM
TpeboBaHUM npedckazyemocmu CyASOHBIX PELICHUIA
(aHaJIOTMYHOE TIOHATHE MPABOBOI ONPEIeIEHHOCTI
— Rechtssicherheit — ¢ XIX Beka cylecTByeT
B jgoktpuHax llIBeiiiapum,

Ycnosue PesynbraTt

Iepmanuu, ABCTpUU), OITHAKO

€ro CJcayeT IoHMMaTb CKOpEC

ApOuTpark MOXKeT BO3JIOXKNUTb Kak CXOXeCTh pelueHmi
CyMMa 3akpbITOro Ha CTOPOHY, OTKAa3aBLUYHCS npu TOXIECTBEHHOCTHU
Mpenno)keHns MeHsblLue, oT ycnoBuit sealed offer, Bce 00CTOATENBCTB CITOpa.
4yeM npucyann apbutpaxk B | cyaebHble pacxompbl CTOPOH (C AaTbl Urax, TaHHbBIE
IlflemsHmm no CyLL,EeCTBY, NOCTYNJ1IEHUS NPeAJIOXKEHNS [,0 TpeGoBaHus, OIMCAHHEIE
<
OKOHYaHMs pa3bupaTenbcTsa) nam B JOKTpHHE", YACTHIHO
nx 6O/bLLIYIO YacCTb .
OTpa3uJ BepxoBHBbIii cyn

B IMMOCTAHOBJICHUM IIJICHYyMa No

CyMMa 3aKpbITOro
y ’ 23 «O cyneOHOM pelIeHUun»

MpepnoxkeHus 6onblue,

CTODOHbI 3aKJIl04akT MMUPOBOE
cornalieHune Ha npeasioXxXeHHbIX

yeM npucyaun apbuTtpax B | B sealed offer ycnosusix u or 19 nekabpa 2003 rona.
PelueHun no cyuiecTsy, CaMOCTOATE/IbHO A0roBapuBatOTCA O U ecm B «CunbBepbepH»
n>p pacnpeaesieHnn cyaebHbIX pacxooB | Yy POCCUICKMX CYIOB BhI3bIBasIa
BOITPOCHI OKOHYATeJIbHOCTh

pelleHus, TO B cllydae ¢ ucrnoyib3oBaHueM sealed of-

,D,MCKYCCM -1 fer «HeCTBIKOBKY» C POCCUICKHMM IPaBOIOPSIAKOM

VY 1opucTta-MexkayHapoaJHNKA HaBepHSIKAa BOSHUKHET
BOIIPOC, MOXHO JIM WCIIOJHUTH apOUTpakHOE
pellleHne, BBIHECEHHOE C YYETOM MeXaHu3Ma
sealed offers, B cTpaHax, MOpaBOBBIM CHUCTEMaM
KOTOPBIX  JAaHHBIA  MHCTPYMEHT  HEW3BECTEH.
IOpunnueckoe 4yThbe MOACKA3bIBACT, YTO 31€Ch
MOTYT OBITh TOABOMHBIC KaMHU: TaK, HaIllpUMeED,

8 Sealed offers under English law.

MOXET BBI3BaTh €ro 06e3ycioBHOCTh. B camoM aene,
B JOKTpUHE cKazaHo: «IpeboBaHMe Oe3yCITOBHOCTU
O3HAYAET, UTO deiicmaue cy0eOH020 peuleHUs He MOJICem
cmasumsCsi @ 3A6UCUMOCHb  OM  HACMYNACHUS.
UAU HEeHACMYNACHUS KAKUX-AUO0 YCA08ULL >,

B cinyuae c sealed offers, Ha mepBbIii B3I,
MMeeT MECTO 00paTHasl CUTyalllsT: HEKOTOPOE BpeMs
CyI WX apOuTpax BOOOLIE JOKEH «UrpaTh BCJe-

? Onpedenenue Bepxosroeo cyda PO Ne 305-DC19-25610 om 13 sneaps 2020 eoda, nocmanosaenue Apbumpasicrnoeo cyoa
Mockoeckoeo okpyea om 16 okmabps 2019 eoda, onpedenenue Apoumpasichozo cyoa e. Mockewr om 17 uroas 2019 eoda no

deny Ne A40-61107/2019.

19 Cm., nanpumep: Ipaxcoanckuii npoyecc: yuebHux / noo peo. 0. w. ., npop. A. I. Kosanenko, 0. 10. H., npogh. A. A.
Moxosa, 0. 10. 1., npog. Il. M. Puaunnosa. M.: FOpuduueckasn pupma « KOHTPAKT>; «<MUHHDPA-M», 2008. C. 187—195;
Ipasxcdanckuii npouecc: yueonux. U30. 2-e, nepepa6. u don. / nod ped. M. K. Tpeywnuxosa. M.: OAO «H3z0amenvckuii dom

“lopodey ™, 2007. C. 218—219.

I I'pancoanckuii npoyecc: yuebnux / nod ped. A. I. Kosanenxo. C. 191.
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My10», He 3Hasi CyMMBbI, TIPEIJIOXKEHHOM UIST MUPO-
Boro corjameHusi. OT Hee B KOHEUHOM UTOre OyneT
3aBMCETh W pelleHue cylda W apouTpaxa B 4acTh
MPUCYKAAEMBIX CYI€OHBIX PACXOOB.

Ecnu y 1opucta BO3HMKHYT CJIOXHOCTH
C TIpM3HAaHWEM U TPUBEACHUEM B HCIIOJHEHUE
Takoro apouTpaxxHoro pemeHusi B Poccun,
HarpyMep 1O  OCHOBAaHUIO  HECOOTBETCTBUS
myosMaHOMy Topsiaky (m. «b» 4. 2 cT. V Hblo-
MopKckoit KOHBEHIIMHU), TONE3HO MPEACTABUTD
B TOCYIApCTBEHHBIN CyI IPaBOBOE 3aKJIIOUYEHME,
00paTUB BHUMAaHME CyAeii Ha CEAYIOIINE MOMEHTHI;

* JaHHBIA MHCTPYMEHT OOIIEro IpaBa Ha-
MpaBJeH Ha MPUMUPEHUE CTOPOH, UYTO CO-
acyercsi ¢ 1eblo BKioueHus B AITK PO
raBbl 15 «[IpuMupuTeabHbIe TPOLEIYPHI.
MupoBoe coriaiieHue»;

* TIpU MCIIOJb30BAaHUM 3aKPBITOrO IMPEIIo-
>KEHUS CyJ WIM apOUTpaX BHavaje pa3pe-
11aeT crop 1o cyuecTBy (on the merits),
YTO COOTBETCTBYET (DOPMYIMpPOBKaM Y. 1
u2crt. 176 ATIK PD;

* TIpolenypa OMdypKaluuu, TO €CTh OTHE/Ib-
HOTO pa3pelleHNs] BOMPOCOB 00 yIOBJET-
BOPEHUU CBSI3aHHBIX TPEOOBAHMI B paMKax
OJTHOTO cropa (B HallleM clyyae — paspe-
IIIEHKE CIopa IO CYIIECTBY U 3aT€M BOIIPO-
ca O paclpeiesieHU CyaeOHbIX PACXOIOB),
npuMeHseMass B MEXIyHapoaHOM apOu-
Tpaxe, KOCBEHHO U3BECTHA U POCCUUCKOMY
npasonopsaky. Tak, corinacHo ct. 160 ATTK
P® «PaccMmoTpeHue nena B pa3aeabHBIX 3a-
CeIaHMsIX apOMTPaXKHOTO Cyda» BOIIPOCHI
00 OCHOBaHUSIX OTBETCTBEHHOCTH M Mepax
OTBETCTBEHHOCTH, B TOM UYMUCJIE pa3Mepax
B3bICKMBAEMOI C OTBETYMKA CYMMBI, MOTYT
OBITh PACCMOTPEHBI CYJOM B pa3HBIX 3ace-
nanusix. [lpy Haau4MKM MUPOBOTO COIJIa-
IIEHUST OTHOCUTEJIIbHO TaKOW CYMMBI CYI

I SEALED OFFERS B MEXXYHAPOOHOM APBUTPAXKE | AHAJTUTUKA

MpeKkpaiiaeT MPOU3BOJACTBO 10 ey B Ya-
CTHU €€ B3bICKAHUSI;

* TIpU HaJWYUM B POCCUIICKOM IIpaBe KOH-
CTPYKIIMU, aHaJloruuHoi sealed offers, cyn
MOT OBl MCITOJIb30BaTh JUISl pacripeie/eHusI
OpeMeHU CyneOHBIX PacXod0B 00NOAHU-
meabHoe peulenue, OTIMCAHHOE B POCCHIA-
CKOU OOKTpUHE,

* Kak TMpaBWIo, TIOC/IE pa3pelieHus: cropa
IO CYIIECTBY 1 BBIBOJIA O PACTIPENICSICHUU CY-
JIEOHBIX PACXOI0B apOUTPaAXK BELIHOCUT EIMHOE
pellieHre, KOTOPOE SIBJISIETCS OKOHYATEIbHBIM
U, TaKUM 00pa3oM, He TIPOTUBOPEUUT 1. «&» 4.
1 ct. V Hblo-MopKcKoit KOHBEHLIMN.

3aKs1lo4yeHue

IMocne pemakumu 'K P® 2015 roma crajio BO3-
MOXHBIM 3aKJIOYUTh, YTO HEKOTOPbIE WMHCTU-
TYThl AHIJIMHACKOTO TIpaBa TOCTEIEHHO BXOMIST
B Hallly MPaBOBYIO CHUCTEMY: BCIIOMHUM 3aBepe-
HUS (warranty), OIMIIMOH Ha 3aKJIIDYEHNE TOTOBOpa
(option contract) uiau Bo3MelleHUE MOTePhb B CIIy-
yae HACTYIUICHMSI OTPeACICHHBIX B IOTOBOpE 00-
crosTeabeTB (indemnity). JIaHHBIN TIpoliecc roBo-
PUT O TOM, YTO POCCUICKUE IOPUCTHI TTOCTEIIEHHO
OCMBICJISIIOT MHCTPYMEHTApUI aHTJIMICKOTO MpaBa
W UIIYT XXU3HEHHbIE CUTYallMN, B KOTOPHIX OH MO-
3KET OBITH MOJIE3¢H U JJISI OTEUECTBEHHBIX YYaCTHU -
KoB craenok. Pasymeertcs, sealed offers B Poccuu
MoKa OCTAIOTCs DK30TUKOM, a X ¢popMa — «B KOH-
BepTe» — B HAIIIMX peajusiX BbI3bIBAET YAbIOKY. Of1-
HaKO COBPEMEHHBII I0PUCT-MEXAyHapOIHUK, 1O~
>K€H 3HaTh CBOWCTBA 3TOro MHCTpyMeHTa. BaxkHo
MOHUMAaTh, YTO BKJIOUEHUE JAaHHOTO MeXaHU3Ma
B Hoty MexnyHaponHoii ToproBoii nanatel (ICC)
MEePEeBOAUT €T0 U3 YMcjia MHCTPYMEHTOB aHTJI0CaK-
COHCKOTO TIpaBa B YHHMBEPCAJIbHBIN MHCTPYMEHTA-
pUil MEXIyHApOAHOIO apOuTpaxKa.
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NATOJIOTNYECKAA APBUTPAXXHAA
OINOBOPKA: TAKTUKA UCTLA
HA NMPUMEPE OAHOIO AEJIA

Jaiina TneynuHa
cmapwul ropucm
TOO «HOpuoduueckas cpupma AEQUITAS»

PaKTUKYIOIIME IOPUCTHI HEPEIKO CTATKUBAIOTCS C TaK Ha3bIBAEMbIMU MATO-
JIOTUYECKUMU, WU Ne(PEKTHBIMU, apOUTPaKHBIMU COTJIAIIEHUSIMU, KOTIa
HCITOJTHEHHE TAKOTO COIJIAIlIeHUsI HEBO3MOXHO WJIW 3HAYMTEIBHO 3aTPYI-
HeHo. Hampumep, CTOpOHBI BBIOpaW HECYIIECTBYIOIIMI apOUTPaKHBIN
_| opran unu HenmpaBUIBHO YKa3au €ro HauMeHoBaHue. BeTpeualoTcst apOuTpakHbIe
COIJIAIIEHUSI, B KOTOPBIX CTOPOHBI OINPEAETUIN 11 PACCMOTPEHUSI CIIOPOB OAWH
apOUTpakKHBIN OpraH, a B KauecTBE MPOLEAYPhl PACCMOTPEHUS yKa3adu perjaMeHT
JIPYroro apoMTpaxKHOTO OpraHa Wiu COCJaIrCh Ha MPOILECCyalbHOE 3aKOHOAATEb-
CTBO KaKOW-JI100 CTpaHBI.

Haubonee pacnipocTpaHeHa maTojioruyeckas apoOuTpaxkHasi oroBopKa, B KO-
TOpPOI OTMEUEH HeCylIeCTBYIONIUI apOuTpakHbIi opraH. Hanmpumep, B mocien-
Hee BpeMs B KazaxcraHe 4MC/IO IeJ1 ¢ TAKMMU OTOBOPKAMU YBEJIMUUIOCH B CBSI-
31 ¢ aukBuaanueir ToproBo-npoMelilieHHOU manatel Pecnyonuku Kazaxctan
(TIIIT) u MexayHapoIHOTO apOUTpaKHOTO cyaa Mpu Heli. VIx TukBuaanus Oblia
CBsi3aHa ¢ co3maHveM HammoHanbHOU manaTel mpeanpuHuMateneit Pecry6au-
kn KazaxcTtaH, KoTopas yupeaunaa CBOM apOUTpaKHBI opraH — ApOUTpaKHbBII
LIEHTP «ATaMeKeH», MPUYEM HOBbIE CTPYKTYPHl IOPUANYECCKU HE SIBISIOTCS Tpa-
BornpeeMHUKaMu yripa3aHeHHbIX TIITT 1 MexayHapoaHoTo apOUTpaxHOTO Cya.
Mexnay TeM uMeeTcss MHOXXECTBO KOHTPAaKTOB, IJI€ B KaUeCTBE OpraHa JIsl pa3pe-
IIeHUS CITOPOB YKa3aH apouTpakHbIN ¢y ToproBo-mpoMBIIIIEHHON MajaaThl TOU
cTpaHbl oTBeTuyuKa. [TogoOHBIE apOUTpakHbIE OTOBOPKU IMPOAOJIXKAIOT BKIIO-
YaThCs B YCIOBUS HOBBIX KOHTPAKTOB.

TTonbITKM CTOPOH CaMOCTOSITEILHO MCIIPAaBUTh Takue AeMEeKThl 3a4acTyro
He MPUBOIAT K PE3YJIbTATy, TOCKOJBKY 3TO IMTPOUCXOIUT YK€ IMOCJIe BOZHUKHOBEHUS
cropa M CTOpOHa, HapylIuBIIask 00513aTEIbCTBO, UTHOPUPYET MpPEITOKEHUE KOHTP-
areHTa BHECTU U3MEHEHUS B apOUTPaXKHYIO0 OTOBOPKY.

Ecnu cTtopoHBbl KOHTpaKTa HaXoAsSTCS B TocydapcTBaXx — ydacTHUKax EBpo-
neiicKolt KOHBEHIIMM ', TO TaKas MpobJjieMa pelaeTcsi 10CTaTOUuHO MpocTo. [TyHKT
5 CT. 4 KOHBEHIIMU PETYIUPYET CUTYalIMIO, KOTAA CTOPOHBI ITPETYCMOTPEIN Mepe-
Jlady MOTEeHIIMaIbHBIX CIOPOB MEXAY HUMU Ha PaCCMOTPEHUE MOCTOSTHHOTO ap-
OUTpaKHOrO OpraHa, HO He Ha3HAYMJIM TAaKOW OpraH U He TOCTUTJIN COTJIallleHUs
Ha 3TOT cueT. B onmuMcaHHOM cilyyae UCTell MOXET HallpaBUTh MPoCch0y O Ha3Ha-
YeHUU TaKOro OopraHa IpeacenaTealo KOMIETEHTHON TOProBoii majaThl CTpaHbl
OTBETUMKA UJM B CIIeLIMAJbHBII KOMUTET, COCTaB U XapaKTep NesATEIbHOCTU KO-

! Egponetickas KOH8eHYUs 0 @HeluHemopeosom apoumpadice. XKenesa, 21 anpens 1961 eooa.
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TOpPOTO ONpeaeeHbl B MpuioXeHun K EBpormeii-
CKOW KOHBEHIIUU.

HeobxonuMo y4uThIBaTh, YTO BO3MOXKHOCTH
npuMeHeHus: EBporneiickoii KOHBEHILIMU 3aBUCUT
HE TOJbKO OT MecCTa HaxOXIECHUS CTOPOH apOu-
TPaXKHOTO COTJAIICHUs, HO U OT XapaKTepa cIiopa.
CornacHo CT. 1 KOHBEHIISI IPUMEHSIETCS K apOu-
TPaXKHbIM COTJIAIICHUSIM O pa3pellieHUU B TTOPSIAKE
apOuTpaxa CIIOPOB, BO3HUKAIOIIUX MPU OCYIIECT-
BJICHUU OTepalluii 1o BHelTHei Toprosie. [ToHsiTre
«BHEIIIHSIST TOPTOBJISI» CJETyeT OMPEENsITh B COOT-
BETCTBMU C MaTepUaIbHBIM MTPaBOM, TPUMEHUMBIM
K CIIOPHBIM MIPABOOTHOIIICHUSIM.

B Kazaxcrane ¢yHKUMM oOpraHa, yIoJi-
HOMOYEHHOIO  Ha3HayaTb  TMOCTOSIHHBIA  ap-
OuTpaxk WJIM pemaTbh Ipyrue BOMPOCHI, Mpel-

ycMOTpeHHbIe CT. 4 EBporeiickoil KOHBEHIIUU,
BBITIOJIHSIET ApOUTPaXKHBII ILIEHTP <«ATaMeKeH»
(manee — ApOUTpaxXHBIM LIEHTP) HA OCHOBAHUU
YBEAOMJIEHUSI TTOCTOSIHHOIO  TPEICTaBUTEIbCTBA
Pecniyonmuku Kazaxctan B OOH ot 11 ceHTs10ps
2014 roma, HampaBJIEHHOTO B COOTBETCTBUU C II. 6
cT. 10 EBporeiickoit KOHBEHIIWM.

Takum oOpa3oMm, eciu OTBETYMKOM B CIIO-
pe, BO3HMKIIEM TMpPU OCYIIECTBACHUU OTepalunii
MO0 BHEIIHEH TOpromjie, SBISETCS Ka3axCTaHCKas
KOMMaHUs 1 Ipyrasi CTOpOHa cropa HaXOIMUTCS B TO-
cylapcTBe — ydyacTHUKe EBpornelickoii KOHBEHLINH,
ApOUTpaXKHBIA LIEHTP MOXET YCTPaHUThH Ae(DEKTHI
apOUTPaKHOTO COIJIAIIEHUSI, B TOM YHCJIE Ha3Ha-
YUTb MOCTOSTHHBIM apOUTpaXKHBI OpraH, €Clu ero
He Ha3HAYWJIM CTOPOHBI, a B CJIyJae, €CIv CorJialie-
HUeE TIpeAycMaTpUBaET paCCMOTPEHUE CITIOPOB apOU-
TpaxeM ad hoc:

*  Ha3HAYUTbH apOUTPOB;

*  YCTAaHOBUTb MECTOHAXOXICHUE apOUTpaxk-

HOTO Cy/a;

* YCTAaHOBUTH TpaBWia IPOIEAYPbl, KOTO-
PBIX JOJKHBI MPUIEPXKUBATHCS apOUTPHI,
€CJId CTOPOHBI HE AOCTUIJIM COIJIAIICHUS
10 3TUM BOIIpOCaM.

CornacHo 11. 5 cT. 4 EBpornelickoit KOHBEHUIMHU
HCTEIl MOXET MPOCUTh O Ha3HAUYEHUU MTOCTOSTHHOTO
apOUTpaKHOTO OpraHa, €Ciyd CTOPOHBI HE yKa3aiu
€ro W He JOCTUIJIA COorallleHus Ha 3TOT cueT. Mc-

I [|ATO/TIOMMYECKASA APEUTPAYKHAS OTOBOPKA: TAKTUKA UCTUA | AHAJTUTUKA

X0l M3 CMBICIa JaHHOW HOPMBI, WUCTILYy CJEIyeT
10 obpaleHus1 B ApOUTpaXKHBI LIEHTP MPEarpu-
HSTH TIOMBITKM COTJacoBaTh apOUTPakKHBIA OpraH
C OTBETYMKOM.

Ho Bo3mokHO 11 mpeoposeTh AcdekT apou-
TpaxkHOU OroBOpKU, eciu EBporieiickast KOHBEHIIMS
HerpuMeHuMa? PaccMoTpum aTy mpobJieMy Ha TTpu-
Mepe U3 MPaKTUKU Halllelt GUpMBbI.

Mexay JTATOBCKOW M Ka3axXxCTaHCKOUW KoMIia-
HUSIMM BO3HUK CHOpP M3 KOHTpPaKTa Ha MOCTaBKY
TOBapoB. JINTOBCKash KOMITaHWSI HaMepeBajlach B3bI-
CKaTh 3aI0JCKEHHOCTD 3a ITOCTABJIEHHBIN TOBAp U He-
YCTOIKY 3a MPOCPOYKY €ro oruiaThl. ApOUTpaKkHas
OTrOBOpKa B KOHTPAKTE colepKajia yCJIOBUE O pa3pe-
IIEHUU CITIOPOB «B MeXIyHapoaHOU apOUTpaKHOM
KOMMCCUU TIpU coio3e ToproBo-mpOMBIIIIEHHOM
nanatel Pecnybnuku KazaxcraH». ApOUTpaxkHO-
ro opraHa ¢ TaKiM HauMEHOBaHMEM, KaK W CO03a
ToproBo-npomebIliieHHON Tanatel, B Ka3zaxcrane
HUKOTZIa HE CYIIEeCTBOBajio, a MexXITyHapoaHbI
apoutpaxHubiii cyn npu TIIIT ObUT TUKBUAMPOBAH
JIO 3aKJTIOYEHUST KOHTPaKTa.

ITockonbky JIuToBCcKasi PecnyGnuka He SBISI-
eTcsl ydacTHuleill EBpomneilickoii KOHBEHUMU, IO-
CJIEIHSISI HE MOIJIa OBITh NMPUMEHEHa K apOuTpax-
HOMY COMIAlIEHUIO, 3aKJIIYEHHOMY JUTOBCKOM
koMmnaHueil. CiaegoBaTeabHO, MOCTOSIHHBIM apOu-
TpaxkKHbII OpraH He MOT ObITh Ha3HAYEH B MOPSIIKE,
MPEeTyCMOTPEHHOM CT. 4 3TOI KOHBEHIINM.

Paccmotpum nBa BapuaHTa pa3pelieHus omnu-
CaHHOU MpoOJIEeMbl, KaXIbIi M3 KOTOPBIX HMMEET
CBOM TUTIOCHI U MUHYCHI.

IlepBblii BapuaHT: MogaTh UCK B ApOUTpax-
HBI LIeHTp 6€3 MpeaABapuTeIbHBIX IMOTIBITOK COTJIa-
COBaTh C OTBETYUKOM ITOCTOSTHHBIN apOUTpakKHBIA
OpraH Uil paCCMOTPEHMS cTiopa.

B cootBeTcTBUM ¢ 3aKOHOM 00 apouTpake? rmo-
CTOSTHHBII apOUTpakKHbII opraH, B KOTOPBI ITOCTY-
MU UCK, B TedyeHue 10 KaieHaIapHbIX JTHEW BBIHOCUT
OIpejie/ieHre O BO30YXIEHUU apOUTPaKHOTO pas-
OupaTreabCTBa, U3BEIAeT CTOPOHBI O MECTE PACCMO-
TPEHUS Aejia Y TIpelaraeT OTBETUYUKY MPEICTaBUTh
MUCbMEHHBI OT3BIB Ha UCKOBoe 3asBieHue. Ilo-
CTOSTHHBIN apOMTpakKHbBIN OpraH BIpaBe BO3BPATUTh
WCK B CJIydae, €CJIM OH TOoJaH B apOUTpax, HE Tpe-

2 3akon Pecnybauxu Kazaxcman «O6 apoumpadice» om 8 anpens 2016 eoda Ne 488-V.
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YCMOTPEHHBI B apOuUTpaxkHOM cornamieHuu. Ona-
HAaKO Ha TMpakTUKe MPU HaIuduu neGeKTOB apOu-
TPaxkHOW OTOBOPKHU, TPEOYIOIIMX €€ TOJKOBaHWS,
MOCTOSTHHBIN apOUTPaXKHBIN OpraH MPUHUMAET MCK
U BO30YKIaeT apOUTpakKHOE pa3dupaTeIbCTBO.

B cuny n. 1 ct. 35 3akoHa 006 apObuTpaxe co-
CTaB apOuTpaxa CaMOCTOSITEJIbHO pEIIaeT BOIPOC
0 HaJMYUKU WIM OTCYTCTBUU y HETO IMOJHOMOYUIA
paccMaTpuBaTh KOHKPETHBIN CIIOp, B TOM 4YHCIIE
B CJIyyasix, KOrja ojHa U3 CTOPOH BO3paXKkaeT Mpo-
TUB apOUTPaKHOTO pa3dMpaTesbCcTBAa MO MPUYUHE
HEIEeNCTBUTEIbHOCTU apOUTPaXHOTO COTJIAIIEHUS.
s aTolt 11ein apouTpakHasi OrOBOpKa, SIBJISIOIIA-
sICSI 4aCThIO TOTOBOPA, TOJIKYETCSI KaK COIJIallleHUE,
He 3aBUCSIIEe OT IPYTUX YCIAOBUM morosopa (1. 1 CT.
20 3akoHa 00 apOouTpaxe).

B cinyyae momaun icka B ApOUTpaXkKHBIA LIEHTP
cocTaB apOUTpaxa MOXET MPUINTU K BBIBOLY O Ha-
JINYUN Y HETO KOMIIETEHIIMA paccMaTpuBaTh CIIOp,
HUCXONS U3 cleayloliero ToikoBanus. HammoHanb-
Hasl najata (opMaJIbHO HE SBJSIETCS MpaBOIpeeM-
HukoM TIIII, HO ¢aKTUYECKU BBIMTOJTHSIET TE KE
(yHKIIMU. DTO 0OCTOSITETBLCTBO MOXKET OBITH UCTOJ-
KOBaHO KaK HaJIM4Ke BOJIM CTOPOH OOpaTUTHCS B ap-
OuTpax, KOTOpbIii 00pa3oBaH OPraHOM, BBITIOJIHSI-
oM ¢yHkiuu TIIIT. B HacTosiee BpeMst TaKUM
OpTraHOM SIBJISIETCSI ApOUTPaKHBII LIEHTP.

BeposTHOCTh Takoro TOJKOBaHUS OOCTAaTOY-
Ha BbIcoka. Kak ormeuan B. B. XBaneii, «mmpakTu-
YeCcKM BcCe apOUTpaxkHble MHCTUTYTHI MpU paspe-
IIEHUW CIIOPOB O KOMITETEHIIMU, BO3HMKAIOIIUX
MpU HEMTPaBWJIBHOM HAUMEHOBAHUU TOTO MU UHO-
ro apoUTpPakHOr0 WHCTUTYTA, UMEIOT TEHIACHIIUIO
K paclIpUTEIbHOMY TOJKOBAHUIO B IOJIb3Y HaU-
qus COOCTBEHHOI KOMITeTeHIIMM» . Ka3zaxcrtaHckue
apOUTpakHble WHCTUTYTHI HE SIBJISIIOTCS WCKJIIO-
yeHreM. [lpakTuka Haieili ¢GUpMBI TTOKa3bIBaeT,
YTO BO BCEX CTyvasix, Tie B KOHTpaKTaX ObLIO HEKOP-
PEKTHO yKa3aHO HauMEHOBaHUE apOUTPaKHOTO Op-
raHa, COCTaBbl apOUTpaKell aeaanu BIBOI O Halu-
YU Y HAX KOMIETEHIIMM Ha pACCMOTPEHUE CITOPOB.

Yro kacaeTcst ApOUTPaKHOTO LIEHTPA, TO C MO-
MEHTa CBOEro CO3JaHusl OH agMUHUCTpUpoBan 14

JieJ C OTOBOPKaMM O MOJICYIHOCTU CIIOpoB Mexky-
HapogHoMmy apouTpaxHomy cyay npu TIIII, neBaTb
U3 KOTOPBIX JOILLIA 0 CTaAuM MPUHYIUTETbHOTO
WCITOJTHEHUST apOUTpaXKHbIX pereHuii. [lo HacTos-
11IeT0 BpeMEHU He ObIIO CJTyYaeB OTKa3a B IPUHYIU-
TeJIbHOM MCTIOJTHEHUM 3TUX PEIIEHNIT Ha OCHOBAaHUU
OTCYTCTBUSI y ApOUTPaKHOTO LIEHTpa KOMIETEHIIN
paccMaTpuBaTh CITOP.

OnHako Takas CTaTUCTMKAa HE WCKII0YaeT
cienytomuii puck. Kak W3BeCTHO, B MPUHYAU-
TEJIbHOM WCIIOJIJHEHUM apOUTPaXHOTO pelle-
HUSI MOXET OBbITh OTKa3aHO, €CIM COCTaB apOu-
TpaXkHOTO OpraHa WM apOuUTpaxkHas Mpoleaypa
HE COOTBETCTBOBAJM COTJIAIIEHWIO CTOPOH (CT. V
Hubio-Mopkckoit konBeHuuu*, c1. 255 TTIK®).
ITo aToMy Xe OCHOBAaHHWIO pElIIeHME Ka3aXCTaH-
CKOTO apOuTpaxa MOXET ObITb OTMEHEHO CYIOM
(moam. 4 . 1 cT. 52 3aKoHa 00 apOuTpaxe).

B ornnuune oT pacmIMpUTENbHOTO TOJKOBa-
HUSI, KOTOPOE MPaKTUKYIOT apOUTpaKHbIe MHCTU-
TYTbI, TOCYIapCTBEHHBIE CYAbl MPUIEPKUBAIOTCS
OykBBI 3aKoHa. IloaToMy cya, BeposiTHEE BCETO,
MOCYMTAET, YTO PACCMOTpPEHHE CcIlopa HE yKa-
3aHHBIM B KOHTpPaKTe€ apOUTPakKHBIM IIEHTPOM
1O perjaaMeHTy MOCJEeTHEro He COOTBETCTBYET ap-
OUTpPaKHOMY COTJIAIIEHUIO.

B paccmaTpuBaeMoM citydae TaHHBI pUCK yCH-
JIMBAJICS TEM OOCTOSITETbCTBOM, UTO B apOUTPakHOM
OrOBOpKE He OBLIO YKa3aHO IMpaBUJIbHOE HauMe-
HOBaHME MeXIyHapoaHOro apOUTPaKHOTO cyaa
npu TIIII. CrnenoBarenbHO, IIaHC OTKa3a B IpHU-
3HAaHWUW U IPUHYAUTEILHOM UCTIOJIHEHUN PEIIeHUS
ApOUTpaXkHOTO LIEHTPa ObLT TOCTATOYHO BHICOKUM.

Bropoii BapuaHT: TIPEIOKUTh OTBETUMKY CO-
IJIacoBaTh JEWCTBYIOIIWIN apOUTpakKHBI OpraH
JUUISI pACCMOTPEHMSI CITOpa U B CJIyyae OTKa3a WIu He-
MOJTy4YEeHUs OTBETa MOIATh UCK B CYII.

CornacHo 1. 3 ct. 11 Heio-Mopkckoit KoHBeH-
I Cyl JOrOBapMBAIOIIErocsl rocyaapcTBa, €Ciu
K HeMy IIOCTyMaeT MCK II0 BOIIPOCY, 1O KOTOPOMY
CTOPOHBI 3aKIIOUMIA apOUTPaKHOE COTIJIallleHHE,
JIOJDKEH TI0 TIPOChOe OJHOWM M3 CTOPOH HaIlpaBUTh
CTOPOHBI B apOUTpaK, €CJIU HE HAWIET, UTO YITOMSIHY-

3 Xeaneii B. B. Kak youmo apoumpasxcroe coenawenue // Tpemeiickuii cyd. 2003. No 5.
* KoHeeHyus o npusHanuu u npugedeHuu 8 UCnoAHeHue UHOCMPAHHbIX apoumpaichvix peuwteruil. Horo-Hopk, 10 utons 1958 eooa.
3 [paxcdanckuii npoyeccyanvrulii kodekc Pecnyoauxu Kazaxeman om 31 oxkmsaops 2015 eooa Ne 377-V.
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TO€ corjialllieHWe HeNeiCTBUTEIbHO, YTPATUIIO CUTY
WA HEe MOXET OBITh UCITOJIHEHO. AHAJIOTUYHbBIE T10-
JIOXKeHUS conepxuT cT. 10 3akoHa 00 apouTpazke.

Hexkenanne oTBeTUYMKa COIJIacOBaThb WHOM
apOMTpaXkKHBIE OpraH IJIsI PacCMOTPEHUS CITO-
pa U HEBO3MOXKHOCTb Ha3HaueHMsSI TaKOTO oOpra-
Ha B mopsake, MpeaycMoTpeHHOM EBpomneiickoit
KOHBEHIIMEN, Tal0T OCHOBAaHUS TOBOPUTH O HEWC-
MMOJITHUMOCTH apOUTPakHOW OTOBOPKU. YUMUTBHIBASI
TeHICHILMWIO K Y3KOMY, ITOCJIOBHOMY TOJKOBAaHMIO
apOMTpaXkKHBIX COTJIALIEHWI TOCYyIapCTBEHHBIMU
cylaMHM, TIPEACTaBISIETCS MAJIOBEPOSITHBIM, YTO CY/I
OyZeT ycTaHaBJIMBATHh BOJIIO CTOPOH M ITBITAThCS
«UACTIpaBUTL» HedEeKT apOUTPaKHOW OTrOBOPKHU,
B KOTOPOI yKa3aHa HMKOIAA HE CYIIeCTBOBaBIIAs
B Kazaxcrane «MexayHapoaHasi apOUTpakHast KO-
MUCCHS TIpHU coto3e ToproBo-TIpOMBIIIJICHHON T1a-
Jatel Pecrryonnku Kazaxcran».

Paccmotpenune gena rocymapCTBEHHBIM CY-
JIOM HCKJIIOYaeT PUCKU HEUCIIOJTHMUMOCTH pellle-

—— 3 KHUrm —

20

CKuAKa

I []ATOJ/TOMMYECKAS APEUTPAYKHASA OTOBOPKA: TAKTUKA UCTUA | AHAJTMTUKA

HUS, KOTOPbIE UMEIOTCS B IIEPBOM BapuaHTe. DTU
PUMCKM, Ha HAII B3TJISII, OoJice CYIIECTBEHHBI, UeM
MpeuMyllecTBa apOUTPaKHOTO pa3doUpaTeIbCTBa,
IMO3TOMY BTOpPOI BapUaHT IIPeACTaBIIsIeTCs TIpell-
IMOYTUTEITHLHBIM.

OTMETUM, YTO MBI PEKOMEHIOBAJIM MCTIY
BBIOpATh BTOPOI BapWaHT, ITOCKOJBKY ITOJIK-
HUKOM B JTaHHOM cjIydae SIBJISIaCh Ka3axcTaH-
cKasi KOMIIaHUSI M C MCIOJIHEHHEM peIICcHUS
Ka3aXCTaHCKOIO CyJa He BO3HUKIIO OBl HUKAKUX
npob6aem. Ilpu apyrux oO6CTOSATENbCTBAX HEOO-
XOAMMO YYHUTHIBATh HaAJIWYUEC MEXIYHAPOIHOTO
JIOTOBOpa O IPaBOBOM MOMOIIM, 3aKJIIOYEHHO-
ro CO CTPaHOM, B KOTOPOI HOJKHUK HAXOJIUTCS
WU uMeeT nMyiectBo. [Ipu oTCyTCTBUM TAaKOTO
JIOTOBOpa LeJIeCO00Pa3HOCTh OOpalleHUsT B CyHd
cJIeAyeT OLIEHWBATh C YYETOM CYIIEeCTBYIOIICH
B JaHHOM TOCyIapCTBe MPAaKTUKUA MPUMEHECHMS
IMMPUHIINAIIA B3AUMHOCTH B BOIIPOCE UCIOJTHEHMSI
pelIeHUII MHOCTPaHHBIX CYIOB.

—— Extra —

4+ 10«

CKMAKa

CrNEUNATIBHOE MNPEAJIOXXEHUNE
AnAa OPUONYECKUX DUPM

DINOMI WOHS 9 WFHITHSK Y BLOLOXIDU

]

NCUXONOTUA U YBEXAEHUE
B CYAEBHOM NPOLIECCE

MOCTATEVHbIV
KOMMEHTAPU
K BAKOHOJATENLCTBY
O TPETENCKUX CYOAX
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3HAU HALUUX: APBUTPbI ICC
U3 CTPAH BbIBLUEIO CCCP

lpu yuacmuu
AHacmacuu KoHoearoeoli
u mumpus Apmioxoea
Hapoes Bbezumati
CaooeHuKoea Alibekoea
cmyoOeHmMKa cmyoOeHmMKa
ropuduyecKozo ropuduyecKozo
¢akynbmema HNY ¢akynbmema HNY
BLLS BLLS
‘ rbitration.ru mpogoJzkaeT MyoJIMKOBaTh MaTepUaibl O opucTax u3 ctpaH ObiBiIero CCCP,

KOTOpbIE paccMaTpuBalyd WJIM pacCMaTpuBalOT Jeida B MeXIyHapomaHON TOProBoit
najnate (ICC) B kauecTBe apOMTPOB WM Tpeacenareneii cocraBa apoutpaxa. buorpapun
nocTostHHBIX WwieHoB Cyna ICC ¢ MOCTCOBETCKOIro MPOCTPAaHCTBA OBUIM pa3MeIleHbI
B MapTOBCKOM HOMEPE HallleTo XypHaJa.
CHMcoK epCoOH COOTBETCTBYET OTKPHITHIM JaHHBIM Cyna ICC o npoBeaeHHBIX apOMTPaskKHBIX
pasoupateabcTBax , kKoropble MTII nmyGnukyet Ha ocHoBe nonoxeHuit §§ 35—39 HoTsl cTopoHam
M cocTaBaM apOuTpaxka O BEISCHMHU apOMTPaKHBIX IMPOLECCOB MO ApOUTpPaXKHOMY pPErIaMEHTY
ICC 1o coctosiHuio Ha aekaops 2020 roma. MHdopmalms o ropuctax, KOTOpble UMEIOT IBOMHOE
rpaxaaHctBo (Hampumep, P® u Pecnyonuxkmu benapych) miam umeHa koTopbix B 6aze 1CC
OTJIMYAIOTCS HAITMUCAHWEM, TIPUBEACHBI B CTaThe OWH pas. \

Asepb6ana>KaH

Kamanus Mexmueea
usneH lNapuxcckol Konnez2uu adeoKkamos

IIpenogaBarens [Ikosbl mpaBa CopOOHHBI. YyacTBOBaja B KaUeCTBE OAHOTO
u3 npeacrtaputesieit B nene KOKOCa B cyne B Iaare.
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ApMeHus

Haupu bozocsH,
napmuep ropuouyeckoti
¢upmbl Alowais

IlpencraBnsina  uHTe-
PECHI: 3HEPreTUYECKOM
KOMIIaHUM B  apou-
Tpaxe DIFC-LCIA,
KacaroIiemMcss  dHepre-
TUYECKOTo ITpoekTa B MopaaHum; Beayieit MHOroHa-
LIMOHAJILHOW KOMIIaHUM B cdepe MOTpeOUTEIbCKIX
ToBapoB B apoutpaxke ICC, kacaromemcs corniaie-
HUI, 3aKJIFOUEHHBIX C YACTHBIMU Y TIPABUTEIbLCTBEH-
HbeIMU cTopoHamu B Karape u CaynoBcKoii ApaBuu;
CayJIOBCKOTO 3acTpOiIIMKa B apOUTPaKHOM Cyie
ICC, cBa3zanHoM ¢ mpoekToM B CaynoBCcKoii ApaBum.

KoHcynbTupoBasia  Beayliero  MOAPSIYM-
ka u3 OAD mo Bompocam apOuTpaxa, CBSI3aHHO-
ro ¢ poekToM B AOy-J1abu; KpyImHOIro a3uaTCKoro
MOAPSIIYMKA B apOUTpPaKe MPOTHUB MPaBUTEIbCTBEH-
HO cTpyKTypbl OAD; BemylIlylo ayIuTOPCKYIo hup-
My B crope 0 MpodeccroHaTbHOMN XaaaTHOCTH, Tie-
penanHoM B cynbl Erunrta u OAD.

BricTynana B kauecTBe apOuTpa B psijie COPOB
B cdhepe HEABMKMMOCTU U CTPOUTENIBCTBA, TTPOBO-
JIUMBIX B COOTBETCTBUU ¢ npaBuiamu DIAC.

Munac XauaoypsH
2eHepasnbHbll Oupekmop
U 2eHepadsbHblli cekpe-
mapb MexucoyHapoOHo20
ueHmpa apbumpaxica
Kamapa (QICA)

IIpurnameHHB I
| npodeccop npaBa
B YHuBepcurere AiH-
IIamc, AnexcaHAPUIICKOM YHUBEpcUTeTe, Apad-
CKOM akageMMU HayK, TEXHOJOTMi U MOPCKOIro
TpaHCIopTa (MeXIYHapoJHOE KOMMEpUYeCKoe
U KOpPHOpaTMBHOE TMpaBO, 3aKOHOMATEJIbCTBO
0 0aHKpOTCTBe, OAHKOBCKOE, JOTOBOPHOE, apOu-
TpaxxHoe U ADR-mpaBo, 271eKTpOHHAsI KOMMEpP-
11ST, MEXIYHApOJHOE TPAHCIIOPTHOE TPaBo).
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Pecnybauka
benapycb

Anekceii AHUWeHKo,
napmHep Sorainen

PyxoBogutenab  rpymiibl
paspenieHus CIIOpOB
OeopyccKoro opuca

Sorainen, a Takxe TpyIl-
bl KOMMEPUYECKUX KOH-
TPAKTOB, KOHKYPEHIIMHU U PETYISITOPHBIX BOIPOCOB
B benapycu. BxiloueH B CHMCOK pPEKOMEHIYeMBbIX
apouTpoB MexXayHapoaJHOTro apOMTpaxKHOTo cyaa
npu benTIIIT (IAC), VIAC, VCCA u CrnopTuBHOTO
TPETEICKOTO cyaa Mpu 00LIECTBEHHOM 00beIUHEHU U
«benopycckuii pecnyOJIMKaHCKUI COI03 IOPUCTOB».
3a rmocjeaHre HeCKOJIbKO JIeT Ha3HavyauIcs apoOuTpom
no pertamenTaM ICC, SCC u IAC kak yyacTHUKaMU
CIIOPOB, TaK U CAMUMU MHCTUTYTAMMU.

Ynen KoposieBCKOro WHCTUTYTa apOUTPOB
BenukoOputanuu, MexIyHapoaHOW accoluaniu
aJIBOKaToB, MUHCKOI TOpOJACKON KOJUIETUU aJBO-
KaToB, OOIIECTBEHHO-KOHCYJBTATUBHOTO  (9KC-
MEePTHOI0) coBeTa Nnpu [ocynapcTBEHHOM TaMOXEH-
HoM KomuteTe Pecnybnuku benapycw, ICC Young
Arbitration Forum, ICDR Young & International.

KasaxcTaH

Cepzeli Bamaes,
adsokam Anma-AmuH-
cKoU 20podcKol Kosnne-
2UuU a08oKamos

AnBokar AimMma-ATHH-
CKOM TOPOACKOM KOJjIe-
MU aIBOKATOB, padoTas
B I0puanYecKoi pupme
Steptoe & Johnson (CIIA) 3amecTtuteneM AUpPeK-
Topa drinana B Anma-Ate (1996—1999), B anma-a-
TUHCKOM M BalllMHTTOHCKOM oducax I0pUanIecKoi
¢upmbl Coudert Brothers (1999—2005). Bl crap-
UM I0pUCTOM ropuanyeckoit pupmbl Chadbourne
& Parke (2005—2010), mapTHepoM IOPUINYECKON
¢dupmbr Dechert (2011-2018). ABnasgercsa uymeHOM
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yrpasisioliero copeta Ilamarsl KazBar, nmpeacena-
TesleM MexayHapoaHoro apoutpaxHoro cyaa IAC.

HuHapa XXapmyxaHoea
napmHep ropuduyeckoti
¢upmvl Centil Law

IMapTHep opuanYecKoi
¢dupmer  Centil Law,
BO3rJaBasieT  puauan
¢dupmel B KazaxcraHe.
o mpuxoma B Centil
B sHBape 2016 roma
Oblla OMHUM W3 BeIy-
HIMX IOPUCTOB KPYITHOI MEXKIyHAPOIHOM I0prande-
ckoii ¢pupmel B Kazaxcrane.

HMmeet 16-1eTHUI OTIBIT pabOTHI B pa3IMYHbBIX
00J1aCTAX KOPIOPAaTUBHOTO M TPAH3aKIIMOHHOTO
MpaBa ¢ KIMeHTaMU U3 He(Tera3oBoii, TeIeKOMMY-
HUKALIMOHHO, 6aHKOBCKOW U CTPOUTEJILHOM cep.
Ee pabota BKiO4aeT B ceOsl pa3pelieHue CIeaoK
1 MEXKIyHAPOJIHbBIX CIIOPOB, a TAKXKE CIUSHUE U TI0-
[JIOIIEHWE, KOPIMOPATUBHYIO PECTPYKTYpU3ALIMIO,
(buHaHCOBBIE omepalyM, COTJAIICHUS O COBMECT-
HOM TPEANPUATUU U UHBECTUIINM.

BxkiioueHa B cmucok JydIiux 1opucTtoB Benu-
kooputanuu B 2015 romy. Ilpunsita B Kazaxckyto
KOJUIETHUIO aJBOKATOB, a Takxke B Hblo-IOpKCKyto
KOJUIETUIO aBOKATOB MOCJEe OOy4YeHUs B IIKOJE
npaBa YHuBepcuteta Jlproka (CIIIA).

Epnan6ek Xycynoe,
apbump Kaszaxcmat-
CK020 MeucOyHAapoOHO-
20 apbumpaxca

Bxonut B crircok apou-
TpoB KazaxctaHckoro
MEXIyHAapOJHOIO  ap-
outpaxa (KMA) c mo-
MEHTa €ro Co3JaHMusl.
ABnsgeTcs oqHUM U3 Ya-
CTO U30MpaeMbIX CTOpoHaMu apouTpoB. OdI1Iee Ko-
JINYECTBO pacCMOTPEHHBIX UM Aea B KMA — 20.

B 1990 romy ¢ otinyuemM OKOHYMJI IOPUAU-
yeckuit akynaprer Kazaxckoro rocyaapcTBeHHO-
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ro yHuBepcutera um. C. M. Kuposa. B 1999 rony
okoHums1 KazaxcKyio rocymapCTBEHHYIO aKaJeMUIO
VIOpaBIeHUS TO CHENMATIBHOCTH «OyXTraJTepCKUiA
yueT u ayauT». UMeeT HayuHylo CTeTieHb KaHauaaTa
IopuanYecKrX Hayk. Tema AuccepTallMOHHOTO MC-
cnenoBanus — «[IpaBoBoe peryampoBaHUEe HEAPO-
noJyib3oBaHusl Pecniyonukmu Kazaxctan». HayuHbrit
pykoBoautenb — akanemMuk HAH PK, nokrop topu-
nryeckux Hayk, nmpogeccop M. K. CyeiitMeHOB.

Creuyanu3upyeTcsds B 0071aCTU  TPaKIaHCKOTO
Tpaga, TPaBOBOT'0 PEryIMPOBaHMs B chepe HEPOTIOb-
30BaHUs, & TAKXKE MEXITYHAPOTHOTO YACTHOTO TIPABa.

B 1993 rony nmpoxoaun odyuenue B Queen Mary
and Westfield College B JIoHIOHE U cTaxkupoBajcs
B KPYMHEUIINX OPUTAHCKUX IOpUAMYECKUX (Gup-
Max. B Hactosiee BpeMs SBISETCS TUPEKTOPOM
u ynpasistomnM naptHepoMm TOO «fOpunnueckast
upma “3anrep”».

YyacTBOoBan B pa3pabOTKe MPOEKTOB HOpMa-
TUBHBIX TIPABOBBIX aKTOB M ITIPOEKTOB 3aKOHOB,
B ToM uyucie «O0 MHOCTpPaHHBIX WHBECTULIUSIX»,
«O HehTH», «O BHEIIHE SKOHOMUYECKOU AesTeNIb-
HOCTH», «O TOCyTapCTBEHHOM MMYIIECTBE» U JIp.

ABTOp 15 HayJHBIX TyOJUKALIAIA MO aKTyaTbHBIM
npobsieMaM TpakJAaHCKOTo TMpaBa M IpaBa HEIPO-
MOJIb30BAaHMSI, B TOM YMCJIE B HAYUHBIX MOHOTpaUsIX.

B 2017 romy wusopan apoutpom cyga ICC
JUISI pACCMOTPEHUS CITOpa MEXIY FOKHOKOPEMCKOM
M Ka3aXCTaHCKON KOMIIaHUSIMMU.

Codus
Mbinkatioapoea,

us1eH ynpasnsouiezo
cosema ApbumpaxcHo-
20 ueHmpa
«AmameKkeH»

Okonumna Kazaxckuit
TOCYIapCTBEHHBIN Ha-
LIMOHATBHBIA  YHUBEP-
CUTET CO CTETMEHBIO Ma-

ructpa npasa 1 6usHec-1mkony INSEAD EMBA.
Bonee 20 1eT KOHCYABTHUpYeT psii MeXAyHa-
POIHBIX HEPTSIHBIX KOMIIAHUN M KOMITAHUI Top-
HODYIHOTO CEKTOpa IO pa3JuYHbIM BOMpOCaM
HEIPOTOJIb30BaHUsI, B TOM YMCJIe BOIIpOcaM CTpa-




TErM4ecKrX MPUOOpPETEHUI MyTeM Tepeaadyu Ipas,
ITOKYITKH JOJIM Yy9acTUsI B KOMITAHUSIX U JIP.

Crieriaan3npyeTcsl Ha BOIPOcax HaJIorooo10-
>KeHUS B c(pepe HeIPOII0Jb30BaHUS, BKITI0Uas TPaHC-
(epTHOE 1IeHO0Opa30BaHUE U MEXIYHApOAHOE Ha-
JioroobjioxkeHue. KJIMEeHTBl BBICOKO OLIEHUBAIOT €€
HE TOJBKO KaK I0OpUCTa-TEOpeTUuKa, HO U KaK I0pU-
cTa, UMEIOIIEro OOIIMPHBIN OIMBIT B KOMMEPUYECKUX
BOIpOcax M BOIPOcax OM3HEC-KOHCYJIBTUPOBAHUS,
a TaKXKe BO B3aMMOOTHOIIIEHUSIX C TOCYTapCTBEHHBI-
MM opraHamu. [1poGaeMbl KOPIOPAaTUBHOTO CTPYK-
TYpUPOBaHUsI, B YaCTHOCTU ONTUMMU3ALIMS OM3Heca,
TaKKe SBJSIIOTCS OJHOM M3 OCHOBHBIX OOJIacTeil ee
crenraanu3alum.

HNmMeet psin myOaukanuii mo mpooOJeMHBIM BO-
MpocaM HeIPOIOJIb30BaHUS U PETY/ISIPHO BBICTYIMA-
€T C ToKJIagaMM Ha KOH(hepeHIIUSIX B He(hTera3oBoi
U CMEXHBIX OTpacyisix. Bxoauia B cocTaB HECKOJIb-
KUX TIPaBUTEIbCTBEHHBIX Pab0OYMX TIPYyMIl MO pas-
pabotke 3aKoHompoekToB Pecriyonuku KazaxcraH,
B TOM YMCJIE IO BOIIPOCAM HEIPOITOIb30BaHUS,
caenkaM M&A 1 HaloTOBBIM BOIIPOCAM.

B 2018 roay crana 4jieHOM YIpaBJsIOIIEro co-
BeTa ApOUTPaXKHOTO IIEHTPa «ATaMEKEeH».

®apxao Kapazycoe,
apbump Kasaxcmat-
CKO20 MeNOYHAapoOHO-
20 apbumpaxca

JHOKTOp OPUANYECKUX
Hayk, mpodeccop mpa-
Ba, B HACTOSIIEe BpeMs
SIBJISIETCS TJIaBHBIM Ha-
VUHBIM  COTPYAHUKOM
HMHcturyta yactHoro mpasa Kacnuiickoro yHuBep-
cuteta (AnMa-Ata, KazaxcrtaH), a Takxke MapTHe-
poM TOO «K&T Partners (Keit ana Tu [TapTtHepc)»,
yUpexXAeHHOTo UM B Hoss0pe 2014 roma u Bemylie-
ro JeSITeJIbHOCTh B cepe MpaBOBOI DKCIEPTU3BI
U MpaBoOBbIX HccaenoBaHuii. Ero mpodeccroHanb-
HBI OIIBIT COCTaBJIsgeT Oojiee 25 JieT, B TOM YUCTe
Ha JOJDKHOCTSIX COBETHUKA MpeacenaTesisi coBeTa
nupektopoB AO «IlecHabank» (2014—2018), rias-
HOTO I0PUINYECKOTO COBETHUKA Y KOMIUTAGHC-KOH-
Tpojiepa. B 2012—2014 romax BXoAua B COBET AU-
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pektopoB AO «JocymapcTBeHHOE KpeIUTHOE 010po»
He3aBUCUMBIM nupekTopoM. B 2000—2009 romax
ObLT YIPaB/ISIONIMM AUPEKTOPOM UM JTHUPEKTOPOM
opuandeckoro genaptameHTa AO «HapoaHbiit
0ank KazaxcraHa».

ITpodeccop npasoseneHus ¢ 2010 roxa.

ABTOp U coaBTop Ooyiee 150 paboT, B umcie
KOTOPBIX YUeOHMK TIpakAaHCKOTO TpaBa, y4eOHBIC
nocobusi, MoOHorpacuu, OpOILIIOPhI, CTaTbU, KOM-
MEHTapuu OTAEJbHBIX IJaB [paxkaaHckoro Kogekca
M OTIENbHBIX cTaTell YrosoBHOTO Komekca Pecry-
onuku KazaxcraH, Ha pycCKOM, aHIVIMMCKOM, Ka-
3aXCKOM M HEMEIIKOM $I3bIKaX, OIMYyOJMKOBAHHBIX
B KazaxcraHe 1 3a pyoexkoMm.

C 2013 roma sBIsIETCS acCCOLMAPOBAHHBIM
yieHOM MeXayHaponaHO aKajieMUUd CPaBHUTEIIb-
Horo npaBa (IACL), ¢ 2006 rona — 4ieHOM peaak-
oHHoro coseta / Editorial board (a ¢ 2014 roga
— yneHoM Advisory board) opuan4eckoro xKypHa-
na The Review of Central and East European Law.
Apb6utp KazaxcTaHCKOro MexXIyHapOIHOTO apOu-
Tpaxka (KMA), apOuTp 1 WieH ynpaBJsIOLIEro co-
BeTa ApOuTpaxHoro leHTpa npu HainmoHanbHO
nanate npeanpuHuMareineir Pecnyonuku Kazax-
cTaH «AtaMmekeH». McnoaHsan o0s13aHHOCTU apOu-
Tpa 1o TpaBuaaM MeXIyHapoaHOTO apOUTpaXkKHO-
ro cyna MexayHapoaHoit ToproBoit nanatsl (ICC).
Ha npoTrsskeHur MHOTHX JIET BBICTYMAET B KAYECTBE
BKCIepTa MO Ka3aXCTaHCKOMY IpaBy B CYAEOHBIX
1 apOUTpaKHBIX pa3doupaTenbcTBax B JIOHTIOHCKOM
apoutpaxknom cyne (LCIA), MKAC npu Topro-
BO-TIpOMBINIeHHO! Tanate Poccuiickoit Mdenepa-
1IUY, HUAEPJIAHACKUX U IIBEHIIAPCKUX CyaaX.

Alizynb KeHxcebaesa,
ynpasnsiiowuti napmudep
a/aMa-amuHcKoz0 ogu-
ca Dentons

[TpakTukyrommii 1oprcT
- Cc 35-7eTHUM  CTaxeM,
A oOMamaeTr  OOIIMPHBIM
| OmbITOM  KOHCYJIBTHPO-
BaHMS 110 Pa3IMYHBIM
MPaBOBBIM aCMEKTaM WHBECTUIIMOHHON AesSITebHO-
ctu B Kazaxcrane. Cneumanusupyercss B 0071acTh
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KOPIOPaTMBHOTO TIpaBa, HEPTETUKU U MPUPOIHBIX
PECYpPCOB, MHTEJ/UIEKTYaJIbHOI COOCTBEHHOCTH, aHTH-
MOHOTIOJILHOTO 3aKOHOAATEJILCTBA, TPYAOBOTO TpaBa
u I'YI1. O6nanaet OOMBILIMM OMBITOM B 00JIACTU Ype-
TyJIMPOBaHUS CIIOPOB B Cy/IaX BCeX ypoBHei B Pecry-
oske KazaxcraH 1 MeXIyHapOIHOM apOUTpaxe.

B cenra6pe 2018 roma Bolia B cocTaB KOJUIE-
ruu apoutpoB 1 Meauatopos MAIL (AIFC).

JlaTBua

lanuna XXykoea,
napmHep ZUKOVA Legal

Ho 2016 roma pabotana
IOpMCTOM B  MEXJIyHa-
POIHOM  YOPUIANYECKON
kommanun  White &
Case (ITapux), a paHee
SIBJISLIaCh  PYKOBOIWTE-
JIeM HampaBJieHMsT cekpeTrapuara MeXIyHapoaHOro
apoutpaxHoro cyma ICC no pabore ¢ BocrouHoit
EBporoii, Poccueii u ctpanamu CHI. Ansokar I1a-
PVDKCKOM KOJUIETMM aiBoKaToB, a Takke Kosneruu
anaBokaroB JlatBuu. PaboTana B onHON U3 BemylIux
MpUOANTUIICKUX IOPUINIECKUX GUPM U B ApOUTpaxK-
HOM cyzie ToproBo-npoMbIIIEHHOH Najarsl JlaTBuum.

Coyupenutenb OO1IECTBA MEXTYHAPOIHOTO
SKOHOMMYECKOIO IpaBa, YYpeAuTeJbHOE 3acena-
HUEe KoToporo coctosiioch B uioje 2008 roga. Ac-
COLIMUPOBaHHLIN TTpodeccop B YHuBepcutete Bep-
canb-CeH-KanteH-aH-MBennH, a Takxke B Puskckoit
BBICIIIEH 1IKOJIE TIpaBa B JlaTBUM.

Eea KanHuHa,
napmuep Lévy
Kaufmann-Kohler

CneumnaiusupyeTcs
Ha MeKI1yHapOHOM
KOMMEPYECKOM 1 MHBE-
CTULIMOHHOM apOuTpa-
K€ ¢ aKIIEHTOM Ha CIo-
PHbI B chepe IHEPTeTUKH,
CTPOMTEbCTBA, aKIIMO-
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HEpHOro Mpasa U GuHAHCOB. 3a mocienHue 15 yer
BBICTyIIaJla B KayecTBe apOuTpa, agBokata U ap-
OUTpaxkHOTO cekpeTapsi B bosiee yeM 50 MexayHa-
poaHbix apoutpaxkax. Asnsercsa uneHoMm Cyna ICC
un wieHoM Cyna nipu PCA, BXOAUT B UMCJI0 apOUTPOB
ICSID (MIIYUC). KoHcynbsrrpoBaia NpaBUTEIb-
ctBa ctpaH Bocrounoit EBporbl 1Mo BompocaM mo-
JINTUKU B OTHOILIEHUY MHOCTPAHHBIX MHBECTUIINIA,
MpeIoCcTaBiIsiia SKCIEPTHbIE 3aKIIOUEHMUS 110 Ae1aM
BIT uHOCTpaHHBIM UHBECTOPAM.

JlnteBa

Pamynac Ayoseeuyuyc
napmxep Motieka &
Audzevicius

. Pabotan ¢ KpymHeii-
IIUMA JINTOBCKUMU
U MEXIyHapOIHBIMU
KOMIIAaHUSIMU, IEHCTBY-
oM B cTpaHax LleH-
TpayibHO 1 BocTouHoi
EBpormsl: Avia Solutions Group, Bosca, ZIA Valda,
flyLAL, Basel, Taznpom, Coepbank, Srbijagas, G4S
Lithuania, ICOR, Limedika, Linas Agro, KG Group,
Sodrugestvo Baltija, Vilniaus Prekyba, Lietuvos
dujos, NDX Energija, Lotos Geonafta u ap.

Crnieumnann3upyeTcst Ha apoOUTpaxe U CIOXKHBIX
cyneOHBbIX paszoupaTenbcTBax. IIpakThka BKIIIOYaA-
eT MpeACTaBlIeHNe MHTEPECOB KJIMEHTOB B paMKax
UNCITRAL, ICC, SCC, LCIA, MKAS, GAFTA,
FOSFA, CAS, ApoutpaxHoro cyaa JIutsel u Buiib-
HIOCCKOTO KOMMEPYECKOro apOUTPaKHOTO Cyja.
Ero omwiT B o61actu apoutpaxka npusHaH Global
Arbitration Review.

VYuactBoBan B paccmotrpenuu aen B Cyne EBpo-
nerckoro cor3a, BepxoBHoM cyne JIUTBbI, Briciiem
aJIMUHUCTPATUBHOM cyae JIMTBBI U ATeUIIIOH-
HoM cyae. KoHCynsTHpoBaa KJIMEHTOB IO CriopaM
B cydax BbIciell MHCTaHuMu Poccuu, YKpauwHbl,
benopyccuu, Azepbaiigkana, JJaTBuu 1 DCTOHUMU.

IToctossHHO  ¢urypupyer B  peWTHUHTre
Who's Who Legal, cocraBjicHHOM HeE3aBH-
CUMBIMU  IOPUAUYECKUMU  CIpaBOYHUKAMMU
Chambers & Partners u Legal 500.



Bunus Balimkyme,
napmdep Npakmuku
paspeweHus cnopos 8
Ellex Valiunas (J/lumesa)

Bunus yacto BbicTyma-
eT B KauecTBe apOuTpa
U TPEICTaBUTENST CTO-
POH B MEXIyHAapPOIHBIX
M HaIlMOHAJBHBIX pa3-
OupaTeabCcTBax B COOT-
BETCTBUU C apOUTpaxk-
HeiMu nipaBusiamu ICC, SCC, LCIA, UNCITRAL,
MKAC mipu TIIIT P®, BuibHIOCCKOTO KOMMeEpUe-
ckoro apoutpaxHoro cyna (VCCA).

B Teuenue 12 jer Oblia uyjieHOM ApOUTpaxk-
Horo cyaa ICC B JIutse, 4To Aaio el BO3MOXHOCTb
HE TOJIbKO 03HAKOMUTHCS C ThICSTYaMU TTPOEKTOB ap-
OUTpakKHBIX PELIEHUI, HO U PUHSITH Y4aCTHE B MHO-
TOYMCJIEHHBIX JUCKYCCHUSIX TIO CJOXHBIM BOITPOCaM
B cepe MKA. Bosnee 15 neT pykoBoauia MpakTUKOR
paspeiieHus criopos Ellex Valiunas. PerynsipHo BbI-
CTyIaeT Ha MEXIYHApOIHBIX KOH(PEPEHIIUSX, SBIISI-
€TCsI aBTOPOM psijia cTaTeil 1o apouTpaxy. [ToueTHbI
koHcys Benukoro IepiorcTsa Jlrokcemoypr B JInTse.

Cmacuc [Opa3oayckac,

pyKosodumesib omoesna
mexHosozuti, Medua-

U mesieKoMMyHUKayud

Sorainen

Cneupanuzanusi — Tipa-
BO B 00iacTu uH(opMa-
LMOHHBIX  TEXHOJIOTUMA,
a TaKKe MHTEJUICKTYal b
Hast COOCTBEHHOCTb U 3a-
mmTa JaHHbIX. [Tomoraer
KJIMEHTaM C PETMCTpalieii TOBAPHBIX 3HAKOB, KOHCYJTb-
TUPYeT TIO BOMpOCaM OXpaHbl aBTOPCKOIO TpaBa,
pa3pabaThiBaeT TPOEKThl KOHTPAKTOB Ha Tiepeaady
WM JIMLIEH3UPOBAaHUE OOBEKTOB WHTENIEKTYATbHOM
cobctBeHHOCTU. KOHCYIBTUpPYET MO JOTOBOPHBIM BO-
MpocaM, CBSI3aHHBIM C TpHoOpeTeHreM MHMOpMaIIi-
OHHBIX TEXHOJIOTUI, OY/Ib TO OOJaYHBIC CEPBUCHI, CH-
CTeMbl UCKYCCTBEHHOTO MHTEJJICKTa M JIp. YJacTBYET
B HECKOJILKMX TIPOEKTAX 110 3alUTe JAaHHBIX, peau3y-

APBUTPbI ICC 13 CTPAH BbIBLLIEFO CCCP | OB30OP

rorux Oo1ee nmonoxenue EC o 3a1uTe 1aHHBIX, a TaK-
K€ KOHCYIBTUPYET 1o BoripocaM rpuMeHeHuss GDPR.
BricTymaer B KauyecTBe apOuTpa B KOMMEpUe-
CKMX cIropax B 00JacTU TpaHCIOpPTa, SHEPTreTUKH,
UH(GOPMALIMOHHBIX TEXHOJIOTUA.

Mupocnae Hocesuu,
napmHep Ellex Valiunas

Nmeer Oonee  4dem
18-eTHMIT ONBIT Cy1e0-
HOM MpaKTUKUA U MeX-
JYHApOJIHOTO apOuTpa-
xa. Crieanu3upyeTcst
Ha  TpaHCTPaHWUYHBIX
CyIeOHBIX pazoupa-
TETbCTBAX C aAKIEHTOM
Ha 0OaHKOBCKME U (pUHAHCOBBIE Aeja, CIOpPbl B 00-
JIACTY HEIBUKMMOCTHU U CTPOUTENLCTBA, MPU3HAHUE
Y TIpUBEACHUE B MCIIOJHEHUE CYAEOHBIX pelIeHUN
M TIOCTaHOBJeHUI. BhICcTymaeT B KauyecTBe apOM-
Tpa U COBETHUKA B MEXIYHAPOAHBIX U BHYTPEHHUX
apOUTpaKHBIX pa3dMUpaTebCTBAX IO periaMeHTaM
ICC, SCC, UNCITRAL ad hoc u npaBunam VCCA
(BWJIBHIOCCKOTO  KOMMEPYECKOTO  apOUTpaXKHO-
ro cyna). IIpeactasnsn JIutoBcKyo PecnyOnuky
Ha ceccussix UNCITRAL u saBasiercs uieHoM pabo-
YUX TPYIII, 3aHUMAIOIIMXCS TOATOTOBKOM IMTPOCKTOB
MPaBOBBIX aKTOB JIMTBBI. ABTOP MHOTOYMCICHHBIX
cTaTeil, BBICTYIaeT C JOKJIagaM{d Ha pa3dYHbIX
KOH(epeHIIUsIX, CEeMMHapax B JIUTBe U 3a pyOEeKOM.

MapuHa Mamycekoea,
lNapmHep
CastaldiPartners (bpan-
yus), copykosooumesib
npakmuku apbumpaica,
cy0ebHbIX pa3bupa-
mesibcme u Meduauuu

Mapuna  MarycekoBa
KOHCYJIBTUPYET KIIMEH-

TOB T0 apouTpaxkaM ad hoc U UHCTUTYLUMOHATbHBIM
apOUTpaKHbIM pa3oupaTeabcTBaM (B YAaCTHOCTH,
no nipaBuiaM UNCITRAL, ICC, LCIA wau ICSID),
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CBSI3aHHBIM C 3HEPreTHKOM, TeJIEKOMMYHUKALISI-
MM, WHBECTULIMSIMU, CTPOUTEILCTBOM, COBMECTHBI-
MM MIPEIIPUITUSIMU U CIOKHBIMA KOMMEPUYECKIMU
CIopaMM; 4yacTo HazHavaeTcst apoutpom. B 2020 romy
BKJTIOUCHA B CITMCOK JIYYIIIMX FOPUCTOB B 00JIaCTH Me-
IUanyn v apoutpaka Bo @paHINT, a TAKKE B CITMCOK
oyaymux auaepoB B apoutpaxe Who’s Who Legal.
YneH KoHcynbTaTUBHOTO coBeta MTanbsHckoro do-
pyMa I10 apOUTpaKy W aJbTepHAaTUBHOMY pa3pele-
HUIO CIIOPOB, paboyeil TpyMITbl 110 MEXKIYHAPOIHBIM
KOHTpaKTaM M peJaKIMOHHOTO KOMHUTETa KypHajia
International Business Law Journal.

KOpzuma lNemkyme,
cosemHuk KNOETZL
(JlTumea) 8 0o6nacmu

paspewieHus chopos.

FOpurra paboraeT
B OTpACJISIX, CBSI3aHHBIX
C DHEPreTMKoun (IoObI-
ya HedTH, Taza, corja-
IIEHUsI O TIepeBO3Ke
] U TOCTaBKax), IPOEK-
TUPOBAaHUEM W CTPOMUTEJIBCTBOM (B COOTBETCTBUU
C YCJIOBUSIMU KOHTPAKTOB Ha cTpoutebcTBo FIDIC
U Ap.), MepeBOo3KaMM, B TOM 4YHUCJIE MOPCKUMHU,
1 CTPaXOBaHUEM.

I[Mpunumana yyactve B pa3OMpaTeIbCTBAX
Mo TMpaBujaM apOuTpaxka MeXITyHapomaHOW Top-
rosoil nanatel (ICC), BeHckoro mMexxayHapOgHOTO
apoutpaxkHoro ueHtpa (VIAC) u BunbHIOCCKOTO
KoMMepueckoro apoutpaxHoro cyga (VCCA). Ya-
CTO Ha3HayaeTcs apOMTPOM CTOPOHAMU WJIU TIPea-
celaTebCTBYIOIIMM apOUTPOM B KPYITHBIX JeIax.

AHOpuyc CmanioKac,
COOCHO8amMes1b PUOU-
yeckoli pupmbl MMSP
(/lTumea)

CneumaiusupyeTcs
Ha  MEXIyHapomaHOM
KOMMEpYECKOM apOu-
Tpaxe. B kadecTtBe ap-
| OuTpa, TIpenCcTaBUTEINS
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WY 3KCcIepTa MpuHUMan yyactue 6osiee yeM B 70
apOouTpaxHbIX nejax B cTpaHax bantuu u EBporis
(kak ad hoc, Tak 1 afMUHUCTpUPYEeMbIX BunbHIOC-
CKMM KOMMepUYeCKUM apoutpaxxHbiM cynom, [CC,
FAI, PCA, SCC u LCIA). IlpeacraBisii KIMEHTOB
B CrnopTuBHOM apOuTpaxkHoMm cyne u EBpormeii-
CKOM cyJe oOIleil IOpUCAUKIIMU. DKCTIEepPT B MPO-
neccax ICC Expert.

bonee 10 netr mpenomaBan B BuiibHIOCCKOM
YHUBEPCUTETE U IPYIUX YYEOHBIX 3aBEACHUSX.
IIpuHuMan akKTMBHOE ydyacTue B pedopme MpaBo-
BOi1 cucteMbl JINTBBI, B TOM 4ucjie B pa3paboTKe
3aKOHa 0 KOMMEPUYECKOM apOUTpaKe U epecMoTpe
crareii 06 obecrnieyeHUM B [pakmaHCKOM KOIEK-
ce. C 2009 roga pabotaeT B KOMUCCUHU TTO0 HAA30DPY
3a cobmogeHuem IpaxmaHckoro kogekca MuHuU-
cTepcTBa IOCTULIMU JIUTBBHI.

Poccus

Amumpuii [laevioeHko
npenodasamesb Kade-
Opbl MeNCOYHAPOOHO20
UyacmHoz0

U 2pauc0aHcKozo npasda
MIrmmMo

IIpenmonaBatenp Kade-
JIpbl MEXIYHApPOJIHOIO
YaCTHOIO M TpaXaaH-
ckoro mpaBa MIU-
MO c¢ 2019 roma. Benetr ceMuHapcKkue 3aHSITHUS
Mo MEXJIYHapoJHOMY YaCTHOMY IMpaBy, MEXIy-
HapoOJHOMY KOMMEPYECKOMY apOuUTpaxy, Ipax-
JaHCKOMY Ipolleccy U apOuTpaxy 3apyO0eKHBIX
ctpaH. [Ipenomaet rpaxaaHckoe MpaBo B puiima-
ge MITMMO B Tamkenrte (Y30eKucTaH).

C 2004 roma paboTan IOPUCTOM, a 3aTeM
MpakTUKOBAJ B KayecTBE aJBOKaTa B BEAYLIMX
poccuiickux topunudeckux gupmax. C Hayvasa
2017 roma mo aBryct 2019 roma paboTan riaB-
HBIM 3KcnepToM LleHTpa apOuTpaxa u mocpe-
HuyectBa TIIIT P®, no cepenunsl ampens 2019
roga — OTBETCTBEHHBIM cekpeTapeM MopcKoii
apoutpaxxHoit komuccuu nipu TIIIT PD.



BxkitoueH B CHMCOK JIy4IIMX TMPaKTUKOB B cdepe
apoutpaxka B Poccun B 2017 u 2018 romax (Mex-
MlyHapoaHoe peiTuHroBoe areHTctBo Who’s Who
Legal u Global Arbitration Review). Bxoaut B pe-
KoMeHaoBaHHbIe cniicku apoutpoB MKAC 1 MAK
npu TTIIT P®.

ABTtop Ooniee 80 mybaukaLuit B 00JlacTu pas3-
pellleHUs CIOPOB, MEXAYHAPOJHOIO0 YacTHOIO
npaBa. CoaBTOp IJIaBbl 0 MEXIyHAapOIHOM apOu-
Tpaxe B Poccuu B KOJJIEKTUBHON MOHOTpaduu
Law and Practice of International Arbitration
in the CIS Region, Bwlleanieir B U3naTeIbCTBE
Wolters Kluwer (2017 rom). CoaBTOp 3JIEKTPOH-
HOI 0a3bl JaHHBIX <«MexXayHapoaHOe YacTHOE
npaBo B Poccum».

YyacTBOBaJd B KayecTBe apOUTpa B MEXIYy-
HApOJHBIX apOUTpaxkax Mo perjameHTamMm Mex-
nyHapoaHoii Topropoi manatel (ICC) m MKAC
npu TIIIT PO.

Bukmop Lymaep,
ynpasaswouwul nap-
mHep «[lymnep u nap-
MmHepbl»

CnenunanusupyeTcs
Ha pas3pelieHuu CIIo-
POB B MEXIyHapoj-
HOM apOuTpaxe, mpa-

BOBOM oOOecIieyeHUu
BHEUIHEOKOHOMMUYE -
cKoll NesITeJIbHOCTU

1 MOPCKOM ITpaBe.
[TpencraBiasimi UHTEPECH KIMEHTOB B BEIYIIIMX
apOUTPaXKHBIX LIEHTPax, B TOM 4yucjie B ApOUTpaxk-
HoM uHcTUTyTe ToproBoii manaTel T. CTOKIOJb-
ma (SCC), MexayHapogHOM apOUTpaxkHOM CyIe
npu MexnyHaponHoii ToproBoit manare (ICC),
JIOHIOHCKOM MEXTyHapOIHOM apOUTPaKHOM CYe
(LCIA), MexayHapoqHOM KOMMEPYECKOM apOu-
TpaxkHoM cyae rmpu TTITT PD, a takke B pOCCUICKIX
cylax — Io cropaM, BBITEKAIOIIUM U3 BHEIITHEIKO-
HOMUYECKOUN NeATeIbHOCTU, W JIeJlaM, CBSI3aHHBIM
C MpU3HAHWEM U MPUBEICHUEM B MCIIOJHEHUE pe-
LIEHUI MeXITyHapoaHoro apoutpaxka B P®. BricTy-
MaJl apOUTPOM B MEXIYHAPOTHOM apOUTpaxe.
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ITo muenuto Best Lawyers u Global Arbitration
Review, siBaseTcst omHUM M3 BEAYIIUX POCCUMCKUX
BKCIEePTOB B 00JaCTU pa3pelieHUs] MEXTyHapOmd-
HBIX KOMMEPUYECKHUX CITOPOB.

Anekceli XXunvyos,
npocdeccop Kaceopbl
MeNCOYHapPoOHO20
yacmuozo npasa PLLIY[]

Pomunca B 1963 roay
B Mockse. B 1989 rony
OKOHYMJT MEXIyHapoJ-
HO-MPaBOBOU (aKyib-
ter MITMUMO, B 1994
romy — TipaBoBOi a-
KyneTeT EBporneiickoro
yHuBepcuterckoro nHetutyra EUI (Drnopenuus,
Htanus). Kannunar opuandyecKux HayK.

C 1994 rona o HacTosiIee BpeMsl — HadyaJbHUK
oTIesla CpaBHUTEIBLHOTO M MEXIYHApOAHOIO YacT-
HOTO TpaBa M ccienoBarebcKoro 1eHTpa YaCTHOTO
npaBa um. C. C. AnekceeBa npu IlpesuaeHre PO,
3aBeqyIOIINN Kadenpoil MexXIyHapoaHOro YaCTHO-
ro npasa PIITYII.

C 2007 roga — TJaBHBI pelakTOp XKypHaloB
«MexmyHapoaHbIli KOMMEPUYECKU apouTpaxs» (1o
2010 rona), «BecTHUK MeXXIyHapOAHOTO KOMMepYe-
ckoro apoutpaxa» (1o 2018 rom), «Kommepueckuit
apouTpax».

Crienaau3upyeTcsl Ha MpobiaeMax MeXayHa-
POMHOIO YaCTHOTO MpaBa, MPaBOBOTO peryanupoBa-
HUs BHEUIHEH TOPTOBJIM, MEXIYHAPOIHOIO KOM-
MepUYecKoro apouTpaxa.

ITpuHuman yyactue B pazpadbotke [paxkmaHcKo-
ro kogekca P® (pasmen VI «MexayHapomHoOe 4acT-
Hoe TIpaBo»), pasaena VII «MexayHapogHoe yacTHOe
npaBo» MoaeabHoro rpaxaaHckoro komekca CHI,
npoekTa (enepaabHoro 3akoHa «O0 MMMYyHHUTETE
WHOCTPAHHOT'O TOCYIaPCTBA U €TO0 COOCTBEHHOCTH»,
yuyacTBoBaJ B padbounx rpymnmnax TITIT P® mo noaro-
ToBKe [TpaBmit 0 0ecpUCTPpaCTHOCTUA U HE3aBUCUMO-
CTU TpeTericKux cyneii, [1paBuin apouTpaka MexXmy-
HapoaHbx KoMMepueckux criopoB MKAC mipu TTITT
P® u [NonoxeHuss 06 opraHM3allMOHHBIX OCHOBaXx
nestenbHoct MKAC ripu TTIIT PO.
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MMeeT onbIT pacCMOTPEHUS MEXIYHAPOIHBIX CITO-
poB no permameHTaM MKAC mipu TIIIT P®, Jlon-
JIOHCKOTO MEXIYHApOJHOTO TpeTelcKoro cyma
(LCIA), ApOurpaxHoro cyga MexnyHapoaHOMI
toprosoii manatel (ICC), ApOuTpaxkHOro MHCTUTYTa
Toprosoii nanatel I. Ctokrojbma (SCC), TOProBbIx
nanat [setittapun (SCAI).

ABTOpP MHOTOUYMCJICHHBIX IMyOJMKaLMiA MO BO-
MpocaM MEXIyHapOAHOIO0 YacTHOTrO IpaBa, CpaB-
HUTEJIbHOTO TIPaBa U MEXIYHAPOJHOTO KOMMeEpYe-
CKOro apOuTpaxa.

@ | Vean 3vikun,
npodgeccop Kagedpol
MeNOYHAapPoOHO20
ydacmHozo npasa
Bcepoccutickou
akademuu eHewHel
mopzoenu

¥

-~

JlokTOp IOpUIMYECKUX
HayK. Cneuunanusu-
pyeTcs Ha IpobiemMax
MEXKIYHAPOIHOTO YaCTHOTO IpaBa, B TOM YMCIIE Ka-
CaOIINXCSI BHEITHEKOHOMMYECKON NesITeIbHOCTH
1 KOMMepuecKoro apoutpaxa. Aprop 6osee 70 pa-
0OT MO yKa3aHHBLIM TIpoOJeMaM, OIMyOJIMKOBAHHBIX
B Poccuu u 3a pyoexxom.

YyacTBOBaJ B COCTaBJICHMU IIPOCKTOB psiia
pOCCHIICKMX 3aKOHOB, B yacTHOCTU [paxkmaHCKOro
KoJekca (paszaesl 0 MeXIyHapOJIHOM YacTHOM TIpa-
B€), a TAKXKE B MOJATOTOBKE MEXIYHAPOMHBIX aKTOB
B pamkax Kondepenuun OOH no Toprosie u pas-
Butuio (FOHKTAII), Komuccun OOH 1o mpaBy
mexayHapoaHoit toproiu (UNCITRAL), Taar-
CKOIi KOH(MEepeHIMH M0 MEXKIYHapOTHOMY YacT-
HOMY MpaBy, MeXIyHapogHOTO WHCTUTYTAa YHU-
¢ukanuu vactHoro mpaBa (YHUIIPYA). Wrpan
aKTUBHYIO pOJIb B pa3paboTKe JOKYMEHTOB, Kaca-
IOIIMXCS AeATEIbBHOCTA apOUTPaKHBIX yUpeKIeHUI
mpu ToproBo-npoMbIIIIEHHOM TTaate PO,

IInpoko M3BeCTEH KaK MEXKIyHapOOHBIM ap-
OUTp MO KOMMEPYECKUM W MHBECTULIMOHHBIM CIIO-
paMm. fABisgeTcsa 3aMmecTuTeeM IpeaceaaTenst Mex-
JIYHAPOIHOTO KOMMEPYECKOTO apOUTPaKHOTO cyna
rmpu ToproBo-npoMbIIIEHHOM TTayate PO,
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PomaH 3viKos,
2eHepasbHbil
cekpemapb
ApbumpaxcHoU
Accoyuayuu (PAA),
napmHep Mansors Law
Firm

IIpencraBsasier mHTEpe-
Chl JOBEPUTEJIEN TI0 pe-
JIaMeHTaM  OCHOBHBIX
MEXIYHApOAHBIX  ap-
OUTpaXXHBIX LIEHTPOB, TaKUX KaK ApOUTpaKHBII
nHCcTUTYT Toprooit manatel I. Ctokroibma (SCC),
ApOuTpaxHbIit cya mpu MexxayHapoaHO TOProBoii
nanate (ICC), JlIoHmoHCKMt MexXTyHapOoaHbI apOr-
TpaxHblil cyn (LCIA), MexayHapoaHblii KoMMep-
yeckuii apoutpaxkuseiii cyn ipu TIIIT PO (MKAC),
CuHranypckuii MeXAyHapOAHbI apOUTpaKHbIN
ueHTtp (SIAC), Kuraiickasg MexayHapoaHasl 3KO-
HoMmuyeckasgs u ToproBasg komuccus (CIETAC),
BeHckuit MexXayHapomHbI apOUTpaXKHBIA LEHTP
(VIAC), Hupepnanackuit apOUTpaxkKHBIA WHCTU-
TyT (NAI), ApoutpaxkHbiii THCTUTYT Tipyu PuUHCKOIM
toproBoii majare (FCC), a Takke mo ApOuUTpakHO-
my permameHTy UNCITRAL m np.

BxutoueH B criicku U 6a3bl TaKUX apOUTpaK-
HbIX 1eHTpoB, Kak VIAC (Bena), ICC (ITapux),
SCC (CrokronsM), HKIAC (Ionkonr), SIAC (Cun-
ramyp), KLRCA (Kyana-JIlymnyp), FCC (XenbcuH-
KM) U Ha3Havyajcsg apOUTPOM B KOMMEPUYECKHUX CITO-
pax 1o apoutpaxHbsiM pernaMmeHTam ICC (ITapux),
SCC (Crokronem), VIAC (Bena) u MKAC (Mo-
CKBa).

C 2004 roma pabotan B apOUTpaxKHBIX TpyM-
nax popuadueckux kKomnaHuii Hannes Snellman
Attorneys, Holland & Knight u Van Mens en
Wisselink, a Takxke B cekperapuare ApOUTpaxKHO-
ro uHctutyta ToproBoii mamatrel I CTOKrojabMma.
B 2014—2016 romax pyKOBOIMJI I'PYIIIOi pa3pele-
HUS MEXIYHApOAHBLIX CIOPOB B MeEXXAYHApOAHON
TOPHOIOOBIBAIOIIEH KOMITAHUU, JMCTUHTOBAaHHON
Ha 6upxe B Toponto (TSX-V).

ABTOp CTaTeil U KHUT, MOCBSIIIIEHHBIX BOITpOcaM
paszpenieHus CIIOPOB B MEXXTyHAPOTHOM apOUTpaxe,
peryisipHo BbIcTynaeT ¢ Jekuusimu. [IpernogaBarenb
MHuctutyTa ropHoro u aHepretudeckoro npasa PI'Y
HedTu u raza (HNUY) um. . M. [yokuHa.



Nnba Hukudcopoe,
yhpasasouwuli
napmHep «Ezopoes,
[MyauHckul, ApaHacves
U napmHepol»

B 1996 romy OKOHYMI
OpUaMYecKrii  paKyIb-
teT CaHnkrt-IletepOypr-

CKOTO  TOCYIapCTBEH-
HOTO YHUBEPCUTETA.
Oo6yuascs B [Ikone nmpa-

Ba Case Western Reserve University (CILIA).

Buecen B crmucku apobutpoB ICDR, WIPO,
HKIAC, KCAB, BeHckoro LeHTpa MeXI1yHapOaHO-
ro apoutpaxa u ApouTpaxkHoro MHCTUTYTa CTOK-
TOJIbMCKOI TOPrOBOM IMaJIaThl, a TAKXKE HAILIMOHAIb-
HBIX apOUTpaKHBIX LIEHTPOB B Poccuu u BocTouHoO
EBpore. Bener nena B apoutpaxke MexayHapoaHOM
toproBoii manatel (ICC), Jlongona (LCIA) u Ctok-
rosibma (SCC), a takke MKAC tipu TIIIT P®.

KypupyeT mpakTuKy WHTEUIEKTyaIbHOU COO-
CTBEHHOCTM U WHGOPMALIMOHHBIX TEXHOJIOTHUIA.
IIpernogaet Ha Kadenpe rpaxmaHCKOro mpasa Opu-
nudeckoro dakynsreta CaHkT-IleTepOyprckoro
rocyiapcTBeHHoro yHuBepcutera. CoaBTOp KOM-
MeHTapus K [paxknaHckomy koaekcy PO, yueoHuKa
0 TpaXkJIaHCKOMY IpaBy B 4 TOMax U IPyrux padboT
10 POCCUICKOMY YaCTHOMY TIpaBY.

B 2018 romy HarpaxkneH opaeHoMm Denepalib-
HOMl masatbl anBokatoB Poccuiickoit Peneparuu
«3a BepHOCTb aIBOKAaTCKOMY AoJry». «kOpuct roga»
B Kareropun <«HMHGbOpMallMOHHBIE TEXHOJIOTUW»
(Cankr-IletepOypr) no Bepcuu Best Lawyers 2020.

B 2020 roay nzopan B coctaB apouTpon Kopeii-
CKOT0 KOMMEPUYECKOTO apOUTPaKHOTO COBETA.

AHOpeli NaHos,
COB8EMHUK NPAKMUKU
paspeuweHus cnopos
Allen & Overy (Mocksa)

bonee 12 ner paGotaer
C KJIMEHTAaMU B POCCUIL-
CKUX W MHOCTPaAHHBIX
cymax U apOuTpaxax.

S APE)ITPbI ICC 13 CTPAH BbIBLLIEFO CCCP | OB30OP

BricTyman B kKayecTBe BEIyIEro ajaBokKaTta B MHOIO-
YUCIEHHBIX KOMMEPYECKHUX, CTPOUTEIBHBIX U MHBE-
CTULIMOHHBIX apOMTPaXKHBIX JeJIaX B COOTBETCTBUU
¢ npasuigamu ICC, SCC, LCIA, SIAC u MKAC
npu TTIIT P®. KoHcyabrrpoBai KIMEHTOB MO cyae0-
HBIM TIpOLIecCcaM B IOPUCIUKIIMSX AHIIMU U YaJibca,
MBeiinapuun, Kunpa, Ixepcu, bputanckux Bup-
ruHckux 1 MapuamioBbix OcTpoBoB. SBasieTcs ap-
OUTPOM TI0 BHYTPEHHUM M MEXIyHApOJHBIM JejiaM
M0 pa3JIMYHbIM MpaBuiaM, BKiItodas Permament ICC.

Ynen KoposieBCKOrO WHCTUTYTa apOUTPOB

(FCIArb), comnpencenatens Young International
Arbitration Group (YIAG).
Baaoumup Apkos,
npesudeHm
HomapuasvHou

nanamol Ceeponosckoli
obnacmu, 3asedyroujuli
Kagpeopoli
2paWOAHCKO20
npouecca Ypasnbckou
2ocydapcmeeHHoU
topuduyeckol
akademuu

JoxTop 1opuanyeckux Hayk, npodeccop. Yien
MexayHaponHOW accouMalMy MpolecCyalbHO-
ro mpaBa (International Association of Procedural
Law) 1 Accouuanuuy MeXAyHapOJAHOTO TpakaaH-
ckoro npouecca (Association for International Civil
Procedure), HaydHOTO coBeTa MexXIyHapOIHOIO CO-
103a cyneoHbIx ucroanureneit (Conseil Scientifique
de I’Union Internationale des Huissiers de Justice et
Officiers Judiciaires), reHepaibHOro coBeTa Mexxay-
HapoaHoro coto3a HotapuaTa (UINL).

UneH  HayYHO-KOHCYJBTATUBHBIX  COBETOB
npu BepxoBHoM cyme P®, ApOutpaxkHoM cyue
Ypanbckoro oxpyra, PeaepadbHOI CIyXKObl Cy-
IeOHBIX TIprcTaBoB, PenepalbHOM HOTApHATbHOMN
najare, 4ieH HayYHO-KOHCYJIbTaTHBHOIO COBETa
M0 MEXIYHapOIHOMY IIpaBy npu MMHHUCTEPCTBE
focturiun P®. YjteH 3KCIIepTHOrO coBeTa IT0 IpaBy
Bricmieit arrectanimonHol komuccuu Poccun.

[naBHBIN penakTop XKypHaia «ApOUTpPaKHBIN
U TPAXIAHCKUI MPOLIECC», YWIEH PEAKOIECTUIA MHO-
'YX IOpUINYECKUX KYPHAJIOB, B TOM YHCIIE XKypHa-
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noB «IIpaBoBeaeHue», «Poccuitckuii opuandYecKuii
KypHasl», «BeCTHUK 3KOHOMUYECKOTO MPaBOCYIUs
Poccniickoit Menepaninn», «DKOHOMAYECKOE TTpa-
BOCydue B YpallbCKOM OKpyre», «BecTHUK Mex-
JYHApPOIHOI0 KOMMeEpPUYeCKOoro apouTpaxkar», «Ipe-
Telickuii cya», «HoTapuaiabHbIli BECTHUK», Ta3eThl
«92K-KOpucr».

YKpauHa

HAmumputi JoHeHkKo,
napmHep ENGARDE

Cneuuanusupy-
eTcsd B 00JIaCTH CJIOX-
HBIX TpaHCTPAaHWYHBIX
KOMMEPUYECKUX Cyae0-
HBIX  pa30UpaTeIbCTB,
MEXIyHAapOJIHOIO KOM-
MEpUYeckoro W WHBE-
CTUIIMOHHOTO apOuTpaxka. 3aHUMAaJICS PE30HaHC-
HBIMM BOIIPOCAMU, CBSI3aHHBIMU C KOPIIOPATUBHBIM
yrpaBiaeHueM, caeakaMu M&A, OOBUHEHUSIMU
B MOIIEHHUYECTBE U OTCJIEXKUBAHUEM aKTUBOB, 10-
TOBOPHBIMU CIIOPAMU U J€UCTBUTEIBLHOCTBIO TOTO-
BOPHBIX MHCTpyMeHTOB. I[IpeacraBiseT MHTepechl
KJIMEHTOB B HallMOHAJIBHBIX CyJaXx.

Boictynan apoutpom koHkypca Bunema K.
Buca (Bena, Actpust) 1 ®paHK(pypTCKOro MHBE-
CTULIMOHHOTO MYT-KOpTa.

ITocTostHHO yJacTBYeT B OpraHu3aliii KOH(MepeH-
1mu Kyiv Arbitration Days B Kuese (2011—2018 rompr).

Mapusa Kocmuukas,
aodsokam Winston &
Strawn LLP (Mapuxc,
BawuHzmon)

BxonuTt B cocTaB KoJie-
ruitagBokaToB BammHr-
TOHA, Hplo-Mopka
u Ilapmxa. BrwicTyna-
eT B KauecTBe apOuTpa
U BeAylIero IopucCTa,
MpeacTaBasisi MHTEpe-

92
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Chbl KJIMEHTOB B apOMTpaxkKHBIX pa3doMpaTeIbCTBaX
MO cropaM MeXIy MHBECTOpaMU U rocylapcTBaMH,
a TakXke MO0 KOMMEPYECKMM apOUTpaXkKHbIM pas-
OupatenbcTBaM, MNpoBoauMMbIM B pamkax I[CSID,
UNCITRAL, ICC, LCIA u np.

ApOUTpaXHBIN U CyneOHbII OIBIT OXBAThIBAET
pa3Hble MPOMBIIIJICHHBIE CEKTOpa, BKJIIOYas He-
(brerazoByto oTpaciib, BO30OOHOBISIEMbIE UCTOUHUKU
SHEPruu, KOMMYHAIbHOE XO3SMCTBO, MH(PPACTPYK-
Typy, OaHKOBCKOE [1eJI0, aBUaluio, oOpadaThiBalO-
YO TTPOMBIIILIEHHOCTh, CTPOUTEILCTBO.

SBngercsa uyaeHoM MexXIyHapoaHOro apou-
tpaxkHoro cyaa ICC B ITapuke 1 uneHoM coBeTa [py-
3MHCKOI'0 MEXAYHApOJHOTO apOUTPaKHOTO LIEHTpa
(GIAC) B Townucu. Apoutp ICC u LCIA, Takxke
BKJIIOYEHA B CIMCOK PEKOMEH/IOBaHHBIX apOUTPOB
MKAC Vkpaunbl. IlpenomaBaTenb Bepcanbcko-
ro YHUBEpPCUTETA, MArUCTp B o0JacTU apOMTpaxka
u MexayHapoaHoii Toprosiau (MACI), yuuTaer nek-
LMY 110 MUHBECTULIMOHHOMY apouTpaxy. Jlo nmpuxomna
B ropuanyeckyto pupmy Winston & Strawn paboTta-
Jla u npoxoauia craxupoBky B Cyne CIIA no ¢e-
JnepajbHbIM HcKaM (BallMHITOH), OPUAMYECKOM
nernaprameHTe BcemupHoro 6aHka (BamuHITOH),
UNEP (2Kenena), a Takxe B EBporneiickoM mapJia-
MeHTe B bproccee.

MapkusaH Manuckuii,
napmuep Arzinger

HoKTop IOpUANYECKUX
HayK, aJBOKaT, cIlelua-
JIM3UPYETCSl Ha IOPUIN-
f YEeCKOM  COMpPOBOXIE-
17 HUU MHBECTULIMOHHBIX
/ IIPOEKTOB, a TakKxe
% Ha pa3pelieHruu CIIo-
1 I T POB, BTOM YUCJIE B MEX-
IYHapOJAHOM KOMMep-

YeCKOM U MHBECTULIMOHHOM apOuTpaxke.

PaGotan ropucrom B MexXAyHapoaHOI apOu-
TpaxkHoil koMaHae Freshfields Bruckhaus Deringer
B [Tapuke.

C 2009 roga BO3riaBiseT 3aralHO-YKpauH-
ckuii ¢punman Arzinger Bo JIbBoBe, ¢ 2010 roga py-
KoBoauT mnpaktukoit ADR. MMeeT OONbILIONA OIBIT




B pa3pelicHUM KOPHOPAaTUBHBIX CIIOPOB B BHEpre-
TUYECKOM CEKTOpPE, TOTOBOPHBIX CIIOPOB, CIIOPOB
0 KyTuie-Tipojiaxke v MpeaoCTaBIeHUM YCIyT, CTIOPOB
B cdepe HEABMKUMOCTU U CTPOMTEIbCTBA, MCITON-
HEHUM WHOCTPAHHBIX CYIEOHBIX UM apOMTPaKHBIX
pellIeHuit, caenoK B chepe HeABIKUMOCTA U M&A.
VYuactBoBan B yperyaupoBaHuu 0Oojiee 300 cro-
poB, B ToM uucie 1o npasuiam ICSID, ICC, SCC,
UNCITRAL, LCIA u MKAC YkpauHBHI.

ABTOD ueTbIpex KHUT, bosiee 100 HaydyHBIX pa-
0ot u 6osiee 300 craTteil © KOMMEHTapuUeB.

Upuna Haszapoea,
napmuep ENGARDE

Nmeer  Oosee  yem
15-neTHUit onbIT padbo-
ThI B chepe paspelieHus
CIIOPOB, BKJIIOYAs KOM-
MepYecKoe U TpaHCTpa-
HUYHOE CYIOTPON3BOI-
CTBO, MEXIYHApPOIHBII
apouTpax u Menuanuioo. McronHsaa o0s13aHHOCTH
coBeTHMKa Tipeacenareass PoHma rocy1apcTBEHHO-
ro UMYIIECTBA YKpauHbl. PerynsipHo nmpuBiekaeTcs
B KaueCTBE COBETHMKA, apOMTpa 1 IKCIepTa B apOou-
TPaXkKHbIX pa30oMpaTebCTBAX MO PA3TUYHBIM apOu-
TpaXKHbIM perjaMeHTaMm. SBisercs wieHoM Mex-
nyHapoaHoro apoutpaxHoro cyna ICC. Ilpusnana

at editor @arbitrations.ru by January 15, 2021.

Homep saneapv-gesparv 2021 coda b6ydem nocesuien pabome nepecoouuxog, cmeHozpapucmos
u cexkpemapeil ¢ apoumpaxce. Ilpucviraiime Kypvesnvle U cepbesHvle UCOPUU eAABHOMY PedaKmopy
Ha editor@arbitrations.ru do 15 aneapsa 2021 eoda.

The January- February 2021 issue will be dedicated to the work of translators, stenographers and sec-
retaries in arbitration. Send funny and serious stories from your experience to the Editor-in-Chief

S APE)ITPbI ICC 13 CTPAH BbIBLLIEFO CCCP | OB30OP

BEIyIIUM IOPUCTOM B cepe paspelieHus: CropoB
B YkpaumHe no Bepcuu Chambers Global (rpymma
1), Chambers Europe (rpynmna 1), Who’s Who Legal
(«¥Opucthl, crienuanu3upyromyecss B 00J1acTU Cy-
JNeOHOM MpaKTUKU, apOUTpaka U OTBETCTBEHHOCTHU
3a KauyeCTBO BBIITycKaeMoi npoaykuuu»), Legal 500,
PLC Which Lawyer?, Best Lawyers International.

KOnus YepHuix,
napmuep ARBITRADE

BricTymana B KauyecTBe
COBETHUKA WM apOouTpa
B MHOTOYHCIEHHBIX
apOUMTpPpaxXHBH X
pazbupartenbcTBax
no pernameHtam ICC,
LCIA, ICAC Kues,

MKAC npu  TIIII
PO, VIAC, VCCA, SCC, UNCITRAL, GAFTA,
FOSFA, LMAA, Swiss rules u ap. MMeeT omnbIT
paboThl B KayecTBe 3KCIepTa IO YKpPauHCKOMY
MpaBy B MEXIyHAapOaHOM apouTpaxke. OCHOBHBIMU
chepamMu crielqaav3ali B 00J1aCTU pa3pelieHus
CIIOPOB  SIBJISIIOTCS  MEXIYHAPOAHBIE TIPOJAXH,

TpaHCIPaHUYHLIC KOMMEPUYECCKUEC CICJIKH,
MHBECTULINU, 0aHKOBCKOE €10, SHEPreTuka,
CIIOpT, CJIMAHUA HW HOINIOIICHUA, a TaKXe

COBMECCTHBLIC TPCANIPUATUA.
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APBUTPAAXXHAA KYXHA
C WNbEN HUKN®DOPOBbIM

Ap6utPAAxHas KyxHs c Unbeit HukudopoBbiM (AB EMAM) - CTeiik ¢ nepeyHbiM coyc...

) 453/1:27:0
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naoumup Xeanei: Cez200HA 8 ouepeOHOM
ebinycke ApbumpaxcHoli KyXHU Mbl 20mo-
8UM cmeliK C hepeyHbIM COYycoM U becedy-
eM ¢ Unvel HukugpoposbiM, ynpasasioujum
napmHepomM Adeokamckozo 6ropo «Ezopos, [My2uH-
ckul, AcaHacbes u napmHepbl». Hackonbko 51 ho-
Humato, Wnbs, ETIAM - amo cetivac camas KpynHas
poccutickas ropuduyeckas cpupma?
Naba Hukudopos: bonee 500 corpyaHukos, 7
o(ducoB B 6 crpaHax — jAa, 10 HE3aBUCUMBIM
OLICHKaM, KpyITHEMIIIas.

Nnbs Hukudopos uHmepeceH 0414 Hac makuce U Kak
cheuuaaucm e obnacmu apbumpaxca. HasHauancs
Buue-npedcedamenem ApbumpancHol Komuccuu
ICC 8 lNapuxice u 0ocmamoyHo MHO20 3aHUMaemcsi
apbumpaxceM. Y Hezo ecmb KHU2U U hybaukauuu
Ha amy memy. O6 3momM Mbl N02080PUM YYyMb NO3-
wuce. Takuce obcyoum topuduyeckuli busHec 8 Poc-

94 | Arbitration.ru

CUU ce200HS, 0COBEHHO 8 3MU C/I0MCHbIE 8peMeHd.
Wnbsa Ham makxce pacckamcem, KAk npasusibHoO 8bl-
6pambcmelik, YUmobblOHNOYUUACS 8KYCHbIM. OCHO8-
HAs U3LOMUHKA 3aK/auaemcs He mosibKo 8 cmelike,
HO 8 hepeyHoM coyce.
[leped mem, Kak Mbl npucmynum K 2zomoeke 61004,
A 6bl xXomen cnpocums: Unbs, Kak npasusbHO 8bi-
b6pamb 20850UHY 018 cmelika?
CeronHs cTeiiky mpoaaloTcs Kak mojygpadbpu-
KaT B BaKyyMHOW yITakoBKe. Ecim y Bac ecTb
BO3MOKHOCTb ITPHOOpPETAaTh 3T OTPYOBI HEIIO-
CPEACTBEHHO Y MSICHMKA, TO OHU OEpyTCs B OC-
HOBHOM W3 BEpPXHEI1 YaCTH, CITUHBI.
Ha guarpaMmme oHM TIpecTaBIIeHBI B BEPX-
HeM JieBoM yriry. MIHTepecHO TO, 4YTO MSICO
U3 pa3HBIX dYacTeil oTiMYaeTrcss Mo (QakrTy-
pe M HACBIIIEHHOCTU BKyca. Y MEHSI CEroIHSI
creiik T-bone. Ero usloMmHkKa B TOM, 4TO Hac
CcaMoM JieJie 3TO «ABa B oqHOM». C OJHOI1 CTO-



https://www.youtube.com/watch?v=fo-u2TSkn6E 
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MeHm u3 K/¢ «[loaocamelili pelic»
¢ anu3o00om «Tuzp 8 pa3pese». 4 3ame-
mus, Ymo Kaaccugukayus, Komopyro
HAM npeosioncua Uu3eecmHblli cogem-
CKull akmep HEMHOWCKO Opyadas, HO
mam u peyb bbisna npo muzpa. Tel Moz
6bl KAK-mo 06BLACHUMb 3MYy pasHuyy?
Bcriomunaro Bpemsi, Koraa B KaxkaoMm
MarazyHe BHCEJIa CXeMa pa3lesikKu
TylId, HO TMPU 3TOM Msca U TYILIU
ObLIO JHEM C OrHEM He ChbICKaTh.
A eclii OHO MOSIBJISIOCH Ha MpUJIaB-
Ke, TO Mbl HE 0CO00 MHTEPECOBAIUCH
& ovox U3 KaKOM YaCTU OHO BBIPE3aHO.

1 I Oxosarok Tem He MeHee 1a, JIEKCUKOH
& oo J LIGHT-COO! usMeHwiIcsa. B oOuxon ractpoHo-
K (.RU yess MPOHMKIIN 3aMajHble TEPMUHBI,
KaJIbKN C aHTJUHCKOTO sI3bIKa, OCO-

Buab! CTEMKOB U3 roBAAUHDI

S pavin
G creix
{ NHKAHBA

@i i50-0p)
(::3 HbIO-AOPK
@ TH-E0H

i@ PHBAR
g KOBEO#

% CTPHNAORH
‘r AMAQIH

JKCTPA
(‘ BbIPEIKA
s ]
’f)’ TEMAEPAOKH
@B P
= 5

MALLIKHA
e 001 PHEC
5 MACHHKA

., MAYETE j BYKO
PEBEPHAR e MHETE o o~
MAKOTb -

POHBI - pHIE-MIUHBOH — caMasl HexXXHast U MsT-
Kas yactb. C Apyroit — pubaii ¢ KOCTbIO.
Ilepen TeM, Kak BBl HayHETE TOTOBUTH

OEHHO YTO KacaeTcsl CTEMKOB. XOTHI
s, KOHEYHO, JIF00JI10 HAlllM UICKOHHBIE, POJHBIC
CJIOBA: KOCTpEIl U XBOCT.

CTeiK, eMy HYXHO AaTbhb «IOAbIIIaTh» MUHYT

15-20 mpu KOMHaATHOI TeMIiepaType. [Moka cmelik «Obluum», 1 Xomesa 6bl nokaszamo ¢o-
ITpuMeuaTeIbHO, YTO YeM MEHBIIe pabo- mozpdduio, Komopas MHE OYeHb HPABUMCS.

TaOT MBILILIBI, TEM HEKHEE MSACO B 3TOI YaCTH. - L » i —

Buxy aHanoruio ¢ TeM, Kak yCTpoeHa JyejloBeye- - 5 .

ckas ku3Hb. HyxkHO paboTaTh U TpEeHUPOBaTh-

csl, Toraa Te0s He ChesT. Thl OyAelb He MSTKUIA

U HEXHBIN, a JKECTKUI U HETTOAATIUBBINA.

Koz0a mvl Ham pacckasviean o mom, Kakue euobl
cmelika bepymcsi U3 Kopoebl, MHe Ha yM npuuies
¢dpazmeHmM u3 00HO20 OYeHb U3BECMHO020 co8em-
CK020 busbMa, KomopbIM Xouy hodeaumbocs - ¢paz-

re
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[0e mbl scmpemun medseods? Heywenu 20e-HuUbyob
Ha okpauHax [lemepbypza?

Ota poTorpacdus caenaHa B Taiire, HeHaceJeH-
HOM MECTHOCTU Ha 000YMHE JOPOTU. DTO ObLI
neperoH u3 Xabaponcka B UuTy B xoJe aBTO-
npoodera. Jletom 2019 . MBI mpoexaiu Ha Ma-
muHe u3 Bnagusoctroka B Cankt-IleTepOypr.

BosMoxHocTeir misi paboThl M OM3Heca
B TeX KpasX He OYeHb MHOTO, IT03TOMY MECT-
HbIE JKUTEIN B Talire pealn3yioT 110 000YMHAM
JIapbl TIpupoabl, dhayHy B BUIE Yydea W MojIe-
JIOK. MBI IIPUTOPMO3WIIN, YTOOBI TTIOCMOTPETD.
HaMm ckaszaiay, 4To 3TOT MeIBeIb OYKBaJIbHO
U3 cocenHero jeca Boeioexan. Hy a Ha ¢oto
s CPAaBHUBAIO JIaIly MEABEIS CO CBOEU PYKOIA.

A urto Kacaetcs IleTepOypra, To y MeHS
eCTh 3aMmedaTesibHas BUICO3apUCOBKA, KOT-
na Ha HeBckoM mpocriekTe s cell B TOBOJIBHO
MycToi Tpoyuleiidyc M Ha 3agHeil TIola-
K€ exalli IBOE€ MYKUYMH C JXKMBBIM MEIBEICM.

VYuuscs B TeXHUKyMe Ha KOMITbIOTEpILMKA, HO
TeM He MeHee y MeHs Bcerga Obljaa ujaes, 4To
s TYMaHUTapuil U CTaHy IucateneM, a IyTb
K MUCATEJbCTBY JIEXKUT 4Yepe3 >KyPHAIUCTUKY.
M BoT kak pa3 Ha (POTO 1 KaK BHEIITATHBIN
KOPPECIOHAEHT MOJIOJEXKHOM ra3eTbl «CMeHa»
Habuparo HOMEP, YTOObI JOTOBOPUTHCSI 00 UH-
TEPBLIO.

U o uem mol nucan?

DTO OBLT IEPUOJ TTEPECTPOIKU, HO EIIIE COBET-
CKOE BpeMsI, IIOTOMY PEIopTaXku ObUIM B OC-
HOBHOM ITPOU3BOJCTBEHHO-OBITOBEIE. Y HAac
Obl1a KJaccuyeckass KOMCOMOJIbCKasl TraseTa,
HO MPO MOJIOJIEKHYIO CYOKYJIBTYPY YXKe Tevara-
. TloMHIO, Opaj MHTEPBBIO Y «ITaxaHa», eTo
MOJAPYYHbIE TIOTHOCUIN HaM YUPUp.

IToToMm y MeHs1 OblJIa KOJIOHKA B «Jle;ToBOM
ITetepOypre» 0 HOBOCTSIX MpaBa.

Hy u ¢ mex nop meoli nucamenbckuii manaHm pas-
suscs. Hackonbko A euxdcy Ha ¢omo 3mo KHuzu
no 2paxcOaHCKoOMy npasey.

IOMop 6b11 B TOM, 4TO KOHAYKTOp (TpencTa-
BUTEJIbHAS >KEHILMHA) MbITajach B3SITh 3a MPO-
€311 MeIBes o Tapudy cobaku, HO MY>KUMHBI

OTHEKUBAJMUCh. TOH Tepemnajku IMOBBIIIANCS.
B sTOT MOMEHT MeABeab BCTA HA 3aJHUE JIallbl
M KaK PBIKHYJ;, HA YTO KOHAYKTOP OTBETUJ]A:
«JlagHo, nmagHo! MenBens eaeT OeCIUIATHO».
Tak uyTo MenBeass MOXHO BCTPETUTh HE TOJIb-
KO Ha oboumHax gopor Bocrounoii Cubupu,
HO U B TpoJUIeoOyce.

[Monyuaemcs uHocmpaHupl Npaswl, Kozoa Oymarom, 4Ymo
8 Poccuu meodsedu xo0ssm no ynuuam. [lasatime nocmo-
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VYyebHuk u koMMmeHTapuii K I'K, B KOTOpBIX eCcTb
MOM IJIaBbl, BbIAEP:KAIN HECKOIBKO Mepen3IaHuii.
bauzkue roBopdT, yTO TMHCaATENEM SI-TaKu
cTaj, MOTOMY 4YTO paboTa IOpUCTa BO MHOTOM
3aKJTIOYAETCS] B COYMHEHUM CaMOTO Pa3JIuYHO-
ro poga oymar, fokymeHToB. IlyTaT, 4TO B OT-
JIN4Ke OT OIyCOB rpadOMaHOB, KOTOPbIE MUIITYT
B CTOJI, OYAy4Yr WU TIpeACTaBUTEIEM CTOPOHBI,
WM apOUTPOM, MOU 1IEAEBPbI XOTh HECKOJIBKO
YyeJI0BeK, HO MPOUYUTAIOT OT KOPKU 0 KOPKU.



Bosspawaemca k apbumpaxcy. Henb3ss He omme-
mums 2 KHU2U, o4eHb 8axcHble Ha Mol 832/1510. OOHa
u3 Hux - Apbumpaxctolli peznamedm KOHCUTPAJ]
2010 200a. Hackonbko s NOMHIO mbl 8 3moli KHUze
NOOHAA 3dnucu, Komopble bblau 8 paboyux 2pynnax
FOHCUTPAJI npu nodzomoske pa3Hbix cmamedl.
Omo npedcmassisiem HeCOMHeHHbIll UHmepec 015
/Ayylwie2o0 NOHUMAHUSI Mo20, Ymo 3d/0MCEHO 8 IMOM
peznameHme. BepHo?

Wnest 3Toil KHUTKM y MEHS poauach, Koraa
s TIPUHUMAJI yJacTue B 3aceflaHusIX padodeit
rpynnel FOHCUTPAJL (xomuccus OOH mo
MpaBy MEXIYHAPOIHOI TOPrOBJIM) B KauyecTBe
HaOmonatens. Ha ToT MOMEHT 1 TIpeACTaBIsI
International Bar Association (IBA), ceituac Ta-
KOIi cTaTyc ecTh y ApOUTpakHOU ACCOLIMAlINU.

Heno B TOM, 4YTO MHOTHME TIpe/jiaraBiime-
Cs PEBU3MU IMOCJIE TOJITHUX 1e0aTOB B apOUTpaxk-
HBII perlaMeHT He Boliu. W BOT: unTaelb ero
MOJIOXKEHUsI, BUAMIIL TaM KaKoe-Oil IMaccax.
3a HEro MOXHO 3alleNUTbCS U YSICHUTH YTO
MMEHHO aBTOPHI M COCTABUTEIU UMEIU B BUILY.
A ecly 11eJible KOHIIETIIMY ObLI BBIYEPKHYTHI,
TO 3alIENUThCS HE 3a 4To. B 3T0il MOHOTrpaduun
Kak pa3 OOBSICHSTCS TO, YTO COCTABUTENIU pe-
rJIaMeHTa He UMeJIU B BUY. To, 4TO OBbLIO Mpe-
JIOXEHO, HO OTBEPTHYTO.

besycnoeHo, amo nosnesHo, Ko20a 803HUKAem cnop
8 OMHOWEeHUU mo20, Ymo UMeHHO NoHUMAaemcs
nod moli uau uHol HopmoU. Bmopas kHuza moxce
00CMAMOoYHO YHUKAsAbHAA - KoHmpakmel Ha cmpo-
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umenbcmeo no npasunam FIDIC. B Poccuu KpatliHe

masno aumepamypel no FIDIC Ha pycckom si3viKe.
MoxHo ckazath, uto FIDIC - ucropuyecku
MOsI TeMaTuKa. J1eJ1o B TOM, UTO KOT/1a 5 PUIIIesT
B IOPUCHIPYIECHIUIO, MOWMM TJIaBHBIMU IIPO-
eKTaMU ObLIM MEXTYyHapOdHbIE apOUTPaKHBIC
pasouparenbcTBa no mnpaBuiam ICC, Bo3HU-
karorue u3 KoHtpaktoB FIDIC. TumnoBsle mo-
roBopbl FIDIC BriepBble ObUTM MCTOJIB30BaHbI
B CITOpaX, BO3HMKIIIMX U3 JOTOBOPOB Ha CTPO-
UTEJIBCTBO KUJITOPOJIKOB JIJIsI TPYITIbI POCCUIA-
CKMX BOWMCK, BBIBOAMMBIX U3 BocTtouHoit Tep-
MaHuu. Tam 6bl10 60 ¢ JIMILHUM ITPOEKTOB, U3
KOTOPBIX 12 3aKOHYMIIMCH apOUTpaXKHbIM pa3-
OupaTebCTBaMU, B KOTOPBIX SI BBICTYITA KOH-
CYJIBTAaHTOM CTOPOHBI [0 POCCUICKOMY TIpaBYy.

A 0ymaro, 3mo 6bla 0YeHb nose3HbIl U UHMepecHbili

onbim. 5 NOHUMAK, YMO Mbl MAKWCEe 3aHUMAeWbCs
u besnnempucmuckoti. ¥ mebs ecmb, Hanpumep, KHU-
2a «BockpecHoe umeHue». Pacckaxcu, noucanyicma,
0 YeM OHa.

MM"BOCMK'HETEPEYPF
2019

[Mepuonuyecky s Aena pacChUIKM JJISI CBOUX
COTPYIHUKOB KaKHWX-TO 3aMeTOK, HaOJoae-
HUIi, COBETOB I10 XU3HU. Takoii OJIOT B IHUCh-
Max. Menao g ux 1o BockpeceHbsIM. [ToaTomy
Takoe Ha3BaHME.

Hy, u nymesoli OHesHUK. Tbl yace HaYasn HEeMHO20 hpPo
amo pacckasvieame. Ymo smo?
MpI Besiu GJ10T B XO/Ie CBOETO aBToIpodera ue-
pe3 Bcio Poccuto. Ha 06105kKe MOXKHO YBUIETh
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TOYKY cTapTa — BiaguBocTOK, U (puHUIIA —
Cankr-IlerepOypr. B pexume peajbHOro Bpe-
MEHM Ha CITelIMaJlbHOM CaiTe ISl aBTOMYyTe-
1IeCTBEHHUKOB Drive2.ru Mbl BeJu OOPTOBOIt
XypHal - (DMKCUPOBAJIM CBOM BII€YATICHUS.
B cxxaTtoM Buze n3ganu ux B (popmMaTe KHUTH.

To ecmb 6bl npoexanu Ha MawuHe u3 Baadusocmoka

8 [lemepbypz. N ckosbKo No epeMeHU 3mo 3aHs10?
3aHsa10 310 y Hac Mecsu, 30 aHei. Xoa0BbIX
nHeit: 12. He crosina 3agaya MoCcTaBUTh PEKOP/I
ckopocTu. [lenain oCTaHOBKHU, 3HAKOMUJIMCH
co cTpaHoit, moabmu. CaMblii 00JbIION «00KO-
BUK» - Ha 03epe baiikai, MbI caesiaau moaykpyr
BOKpPYT Hero. Mory ckasarb, 4TO Hallla cTpaHa
elIrHa, HapoJ Be3/e MPUBETIUBBINA, HAM ObLIO
KOMGOPTHO.

A C KAKUMU CAI0MCHOCMSIMU 8bl CMO/IKHY/UCbL 80 8pe-
Ms hoe30Ku? Moxcem 6bimb ecmb Aatigpxaku, Komo-
PbIMU Mbl N0OeAUWbCS C meMu, KMo pewum hpose-
CMU 0MNyCcK MAakuM xce Opu2UHA/IbHbIM CNOCOOOM,
nymewecmeays no Poccuu?
Cnacu0o, 4To cOpocui. DTO AeHCTBUTEIBLHO
BaxxHO. C yI0BOJILCTBUEM TTO/ICTIOCH.
Bo-miepBBIX, TIIATENBbHAs ITOATOTOBKA
M TJIaHUpOBaHME MapuipyTa. MOXHO TIpo-
CKOUWUTh COBEPIICHHO (haHTACTUYECKUE Me-
cta. EcTh MHOTO He pacKpydyeHHBIX PecypcoB
(He Google wiu Yandex KapThl, a, HalIpUMeED,
CaliT IJIs1 TeoKellepoBl MM «HapomHas KOJI-
Jlekums» Drom.ru), KOTOpbie B 3TOM MOMOTYT.
Tax, MbI TTOITAJIM Ha 3a0pOIIeHHBII KOCMOIPOM
Ha anbHeMm BocTtoke. [eokelmHronas 3akja/-
Ka OblJ1a y 1a3a B 0eTOHHOM 3abope.
Bo-BTOpBIX, TICHMXOJIOTUYECKAsT ITOATO-
ToBKa. QYeHb BaxKHO 3apaHee JOTOBOPUTHCS
0 TIpaBUJIaxX PallMOHAJIBHOTO BBIPA’KEHUST CBO-
ero nuckoMdopTa, YTOObl He BOZHUKAJIN KOH-
(auxThl. M MOHATH, UTO pa3apaxkeHue B aapec
CITyTHUKOB HeM30eXHO. TakoB IcUxoyiornye-
CKI 3aKOH «3aMKHYTOTO Kpyra», KOT/Ia I0JIroe
BpeMsI HaXOIMIITbCI B OMHOM KOMITAHUU, JaxKe

€CJIU U ¢ OJTM3KUMU U pOAHBIMU JitoabMu. Hamo
MPOTOBOPUTH 3TOT MCUXOJIOTMYECKUI MOMEHT,
3aTBEpAUTH €ro J0 cTapTra. B myTu exemHeB-
HO HCMOBENOBAaTh MPAKTUKW OCO3HAHHOCTH,
aHaJlu3a CBOMX 3MOLMI: UCTOYHMK, OKpacka,
UCTUHHOCTb. Cpasy NIequThes TO-IPYXKECKH,
0e3 arpeccuu, Korjaa B aylle YTO-TO HaKUIaeT
B a/ipec KOMITaHbOHa.

Hy u B-TpeTbux, Bcerma MMeTh 3aracHoOi
BapMaHT. ¥ Hac ObUIM 3aIIaHUPOBAHBI TOYKU
cXo/a JUIsl OTAbIXa Ha CcJaydail, eciau MalluHa
cJoMaeTCsl WJIM Mbl YCTaHEM M HaM TIpUICT-
cs TIpepBaTh TyTellecTBUe. B Takmx mecrax
OLIEHUBAJIM, €CTb JIM HACTPOEHUE JIBUTATHCS
nanbine. Korma craproBaiu, To elie He OBLIO
BOCCTAHOBJICHO TMOCJ€ HAaBOAHEHUS JBUXE-
HUe 1Mo MocTy B TymyHe. Mbl 3HaIu 00be3-
HOI MaplIpyT — yepe3 MOHTOJIMIO.

Buxy, uto rpuab y Hac Harpeiucs
o HyxHo# TemnepaTypbl 350 rpagycoB. CTeiik
U coyc OyaeM neiaTh TMapauieJbHO, MO3TOMY
s ellle 3aKuralo KoHGhOpKy. BpeMs mpurotos-
JIEHUSI CTeiiKa 3aBUCUT OT TOJIIMHBI KycKa.
Y MeHs rae-1o 2,5 cM, 3HaYUT 110 4 MUHYTHI € Ka-
JKJIOM CTOPOHBI. KpBIIIKY rpuiis 3a Bce Bpems
HY>KHO OTKPBIBATh TOJIBKO OAWH Pa3, YTOOHI Me-
peBepHyTh cTeiiku. [TomeliaeM MsIco Ha TPUJIb.

[Ipenects MpPUTOTOBJICHUS Ha Tpuiie 3a-
KJIIOYaeTcsl B TOM, YTO BECh XUP CTEKaeT, HET
MOATOPEJIbIX YacTeil, KaK 3TO 4acTo ObIBaeT
Ha ckoBopoje. [losydaeTcss 1OBOIBHO 310PO-
Basl TIUIIIA: TIOCTHOE MSICO.

Harmu anmeTutHbie KYyCOUKW HaYaau MO~
>KapuBaThCs. YCTaHaABIMBAeM TaliMep, 3aKpbI-
BaeM KPBIIIKY 1 TIEPEXOUM K COYCY.

JIy1g coyca MHTPEIUEHTHI TTOATOTOBIEHBI 3a-
panee. [1epBoe, 4TO MBI ig/1aeM — OepeM COTeMHUK
1 KJIaIeM B HETO CJIMBOYHOE MacJIo, pacTaruiiBa-
eM ero. [layiee moGaBisieM MeJTKO Hape3aHHbIN JTyK
1 YeCHOK, MPOIABIEHHBII ITPECCOM.

EcTb oueHb MHOrO pelenToB TOTO, YTO
000011IeHHO Ha3bIBaeTCs TepevyHbIil coyc. B oc-
HOBHOM, 3TO KacaeTcsl 6a3bl coyca. A genaio

I Jeokewune — 3mo CNOpMUBHOE OPUCHMUPOBAHUE HA MECMHOCMU, ede y meds ecmb KOOpOUHamvl MAliHuUKa (MalHuk
00bI4HO 3aKAA0BIBAIOM 8 3HAKOBOM, UHMEPECHOM C MOLL UAlU UHOLU MOYKU 3DEHUs Mecme — UCIOPUHECKOM, 8UO0BOM, NPOCO

NaAMAMHOM).
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COyC Ha CJIMBKAaX, KaK MbI BUIEJIM W3 CITMCKa
WHIpeareHTOB. briBaeT Ha OyJibOHE, Ha O6eJToM
BUHe. TyT MOXHO BapbupoBaTh. IloyumTcs
HEM3MEHHO BKYCHO.

JIyk 17151 coyca Jrydilie Hape3aTh KaK MOX-
HO MeJIbue, XOTh MBI M OyIeM €ro ITOTOM W3-
MeabyaTh 61eHaepoM. YeM Mesbue TyK, TeM 00-
Jlee GapXaTHUCThIN COYC.

YepHblil mepel, M3-3a KOTOPOro Ha3BaH
coyc, ciemyeT OpaTh TOPOIIKOM U PacTUPaTh
B cTynKe. EcTh Takoif COBET OT OJHOTO M3 KJIH-
EHTOB, KopHudes 110 UMIIOPTY CHeluii (KCTaTH,
OT HETO $1 y3HaJI, YTO YEPHBII Iepell — 3TO Jiha-
Ha, a caMM TOPOIITUHKHU PACTYT TPO3IbsIMHU KaK
BUHOTpAM), - HUKOTJA He IMOKYIaTh MOJIOTHIN
repell, IMIOTOMY UTO Ha CaMOM JieJIe 3TO OTXOJbI
nmpon3BonacTBa. HyskHO OpaTh Ieper] TOpOIIKOM
U U3MEJbYaTh €ro HEMOCPEACTBEHHO Iepel
MPUTOTOBJIEHUEM OJTI0/1a.

He 3abbiBaecM mnepemMemimBath  JyK,
yToOBI HEe moaropes. PacturenpbHoe Mac-
JIO M3 pelenTa — ajbTepHaThBa MU J00aBKa
K cIMBOUYHOMY. S 100110 O0JIbIIIE CIMBOYHOTO
1 MEHBIIIE pACTUTEILHOTO. A TOT, KTO Ha INETE,
MPEITOUTET OoJIee TTOCTHBIN BapMaHT C PaCTH-
TeJIbHBIM MacJIOM.

Tem BpeMeHeM MpPOILIO 4 MUHYTHI, TIepe-
BOpauMBaeM Halle Msco. 3allycKaeM TaiiMep
Ha HOBBII KpYI, YTOOBI IOIKAPUTH CTEHKU
CO BTOPOI CTOPOHBI.

MBI BUIMM, 4TO JIYK Y HAC TIPUILIET B HYK-
HYIO KOHAMLINIO, ¥ MbI TOOABJISIEM B HET'O UCTOJ-
YEHHBI Tepel, W OTIEIbHO IIENOTKY CMeCH
nepueB. Ceityac OymeT 3peIWIIHBIII MOMEHT —
MBI 100aBJIsIeEM KOHBSIK B 003KapeHHBII Ha Maclie
JIVK U IO[KUTaeM ero.  MuHu-110y. CMBICIT 10-
0aBJIeHUsI KOHbSIKA - HE B TOM, YTOObI CHOOPUTH
COYC aJIKOTOJIEM, a B TOM, YTOOBI OH BBITIAPUJICS
1 OCTaJIaCh €ro 3CCEHILIMSI, BKyCOBasl COCTABIISI-
fomrast. IlomknraHue ycKopsieT 3TOT IIpoLecce.
AJBTEpHATHBA — BBIIIAPUBATH MOIOJbIIIE.

MBI yXe TOoaXoauM K KOHILy. YoaBisieM
OroHb. BimBaeM cIMBKM WM, TTOMEINBasi, TOBO-
JIM IT0 KuTIeHus1. TyT MOXXKHO BapbMpOBaTh Kave-
CTBO KOHEUHOro npoaykra. Coyc JOJDKEeH MOJy-
YUTHCS IO KOHCUCTEHIINY KaK cMeTaHa, HO eCITn
BBl OIIMOJIVCH C TMPOITOPLIMEI JIyKa W CIIMBOK,
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TO HAYEro cTpairHoro. Ecim ToMUTh coyc 4yTh
JTOJIbIIIE, TO XKWIAKOCTb W3 CJIWBOK BBITAPUTCS
U COYC JIOMIET A0 HY>KHOM HaM KOHCUCTEHIIUU.

HamomHIO: o4yeHb BaXXHO Tiepen IpU-
TOTOBJICHUEM MSCO — CTeUMKW - HE COJIUTH
U HE TIEPUYUTh. DTO AENIal0T MOCe CEPBUPOBKHU,
KaXAbIll - Mo cBoeMy BKYcY. [locojika B Havasie
MPUTOTOBJIEHNS TIOPTUT KayeCTBO KOHEYHOTO
npoaykra. Coyc e MOXHO COJUTh B Mpolecce
BapKu, YTO S U eJ1alo.

Htak, coyc 3arycten, W s BBIKJTIOUWII
oronb. Hamm creiiku Toxe rotoBel. B neno
BCTyIaeT posbra.

Kakoro ObI KauecTBa CTEIK Thl HE TOTOBUI,
- C KpOBbIO WU ¢ 00jiee BBICOKOI CTEIEHbIO
MPOXapKu, - Ha OTHEe (CKOBOPOJE WU TPUJIC)
OH YCITEBAET XOPOIIO MPOXKAPUTHCS CHAPYXKHU,
HO HE 10 KOHIIa TOTOB BHYTpU. 3aBOpayuBa-
eM MsIco B (DOJIBTY, M IO TOTO, KaK CTeKU Oy-
JIyT TOTOBBI [JIS1 TIOJAa4YW K CTOJY, OHU JOJKHBI
B 3TOI (hOJIbre «10iTH» 0KoJ10 10 MUHYT. 3a 3TO
BpeMsI TeMIiepaTypa BHYTPU CTeliKa IOBBIIIA-
eTcs Ha Tapy JeCsITKOB I'paaycoB, T.€. OH IMPO-
JTIOJIKUT TOTOBUTBCS, HO YK€ HE Ha Xapy.

IToka Msico «I0XOOMT» OJECHAEPOM W3-
MeJIbYaeM TTOJYYMBIIUICS COYC IO OTHOPOI-
HOTO cocTostHus. 1o Buay oH AeHCTBUTEIBLHO
MOXOX Ha TOT, YTO MbI TIPUBBIKJIN BUIETh B pe-
cropaHax. Jlejo ocTaaoch TOJIBKO 3a TEM, UTO-
OBI coyc cierka ocThI.

Mol ocmaHosunucb Ha AUMepamypHoM meopye-
cmee. Bom ama cpomozpacpus cOenaHa 8 cmyoeHue-
CKue 200bl, mak?
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IMoctynass Ha OpUAUYECKUN (HaKYIbTET,
s He MBbICIUA cebe Kapbepy B 3Toi cdepe.
ITouemy Ttorma wpdak? B xome muckyccuu
C MOMMM HacTaBHMKAMU, MO MOJOIECXKHOMY
Mpecc-1IeHTpa, S clesiaJl BBIBOM, 4YTO ITOJYy-
yaThb oOpa3oBaHMEe Ha (pakyabTeTe >KypHa-
JUCTUKU, YUUTHCS HaA TMCATENs] - TIYMOCTb.
Hamm 3Be3nbl, MOTPBl XYPHAIMCTUKU, KakK
MpaBUJIO, UMEIN MHOE, He MPOMUIbHOE IS
razetbl oopazoBaHue (pusnKa, MaTeMaTUKa)
U ycrmead mnopaboTaTh IO CHEUalbHOCTH.
TToBOPOTHOI1 TOUKOI CTasl pa3roBOp ¢ POAHOM
teTymkoi. OHa oTKpblIa razety. Ouepk Mpo
MyCK HOBOTro 3aBojga. «Kakue-To HemoHST-
HBIe MeXaHu3Mbl. KpyTgTcs, TaMIIOYKY MHU-
raloT.» - MUILIET aBTOP - U JaJibllle HECKOJIbKO
ab3a1eB B ToM ke ctuwie. MHdopmanmonHas
COCTaBJAIONIAsl — HOJb — cCKaszaja TeTyIl-
Ka. bByjaemb XXypHaqIuCTOM, HE TIMIIN O TOM,
B YyeM He pasbupaecuibcs. Tak U opucrtam
HaJ0 «[MTOHUMAaTh KaK paboTaeT 3TOT OU3HEC»,
4yTOOBI BECTH Jea.

Hano 3Hath pemecio, XuU3Hb — TO, O YeM
muienis. FOpuaundyeckoe oOpa3oBaHUE cCpe-
I TyMaHWUTaApHBIX Haubojee MpaKTUYHOE,
«KapMaH He TSHeT».

IMTapannenbHo ¢ y4yeOoii, Oyayuu KBaju-
(UUMpPOBaHHBIM — M HEIJIOXUMO - KOMIIbIO-
TEPIIMKOM, s TIoApabaThIBaI.

Crayl omTHUM U3 ydpeauTeein .
dbupMbI, KOTOpasg paspada- R egaberser i

T.e.

Jaxa KeJjies3a, €ro HaCTpOﬁKa, TaKNEC KJIaCCHUYC-
CKMEC MHTCIpaTOPCKUEC BCIIIN.

ceou nepevie O0eHb2Uu Mol 3apa6oman

8 IT-uHoycmpuu?

Ha, BepHo. [ToMHI0 MbI exaJIu B OaraxkHOM OT/Ie-
JICHUM TTacCaXXMpCKOro moe3aa (Mbl TOrOBOPH-
JIUCh C MPOBOAHUKOM Tyj1a 3arpy3UTh KOMITbIO-
Tepbl U OOSITIUCH UX OCTAaBUTH O0€3 TPUCMOTPA).
Cutyanysi oCJIOXXHUIACh TEM, YTO PYKOBOIU-
TEJIb KeJIE3HOU JOPOTrr B 3TOM K€ BaroHe, e
HaXOAUTCs OaraxkHoe OTAeJIeHWE, Pellua Moe-
xaTb U3 Mockssl B [lutep. Mol cungenu u 6o-
SUTUCh MMUKHYTh, BEAb €Xaldu «II0 JOTOBOPEH-
HocTu». Houb OblJTa 0YeHb MYYUTETbHOM, T.K.
9TO ObLIT AeKa0phb, TeMIepaTypa Ha yaulie - -20,
a 3HAYUT B OaraxkHoOM OTAEJeHUU ObLIO TAe-TO
-10. MpI 1exkau B TEeMHOTE Ha KOMITbIOTEPHBIX
KOpOoOKax M KoueHeau. I[le-To Ha MoJOBUHE
myTH, B boJsioroe, crajgo HeBTepIiexX. MHe Toraa
ToBapull ckasan: «Hy uto, Hukudopos, Bcio
>KM3Hb OyJellb TOMHUTb, KaK Thl 3apadaThbiBajl
CBOI MEPBBIA MUJUTMOH». JIeACTBUTEIBHO, BCIO
>KM3Hb 3TO MOMHIO.

A 0ymaro, Umo y MHO2UX eCmb UHMepecHble 80CN0-
MUHaHus ¢ auxux 90-x. Ckaxcu, noxcanyticma, umo

3mo 3a kapmuHka “Russian Legal Server”?
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HUii. HarmOMHIO, OHTAMH-CeP- it et s s e R %omer

BUCOB Ha TOT MOMEHT
B MHTepHeTe elie He ObLIO.
Bce  moaydyeHHble  AeHBb-
M Mbl BKJIAJBIBAJIM B Pa3BU-
THE 9TO MH(MOPMALMOHHOMN
CUCTEMBI, HO COOCTBEHHO
JIOXOJ  MpPUHOCWJIA  YHCTO
KOMIblOTEpHas paboTa: Mpo-
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OnHVM M3 3HAKOBBIX COOBITUI B MO >KU3HU
crana yuyeba B CIIA. Pasmectusicd B oOiie-
KUTHUM, TAC HAa TOT MOMEHT YyXe Oblla OITO-
BOJIOKOHHAsI CeTh. TaM sI coOpayl KOMIbBIOTEP
CBOMMU pYKaMM M3 3armyacTeil, KyIuIeHHBIX Ha
aMepHKaHCKO bapaxoJike.

E-mail cranm xaHajmoM OOILIEHUS C IPY3b-
SIMA M 3HAKOMBIMM, KOTOpbIE HAaXOIUJIUCH
B Poccuu. M BOT ogHaXABI 51 IPUXOXKY B KOM-
MBIOTEPHYIO JJAOOPATOPUIO U PYKOBOAUTEb-a-
MepHKaHell, ¢ KOTOPBIM Mbl OBUIM B IPYXKECKUX
OTHOIIICHUSIX, TOBOPUT, 4TO TIOSIBUJIACh Ta-
kas mryka — World Wide Web. Jlan mHe nuc-
KeTy ¢ Opay3zepom Netscape. B ToT ke neHb
s 3amycTuil ee. JloraabiBayics, 4To, 1O aHAJIOo-
TUU ¢ aapecanueii e-mail, 1oJKeH OBITh JTOMEH
spb.ru. ITouckoBbix ABMXKKOB (Google, Yahoo)
Ha TOT MOMEHT elle He Obuto. Habpam www.
spb.ru u Ha caiiTe yBUIE] HECKOJbKO pasjie-
JoB: «HMcropusi», «Kynsrypa», «IIpaBo». Ilo-
men B paznen «IIpaBo» u yBuIen... CBOIO CTa-
Th10. I g mpocto onemen! Ilosydaercs, 4To
ecThb Takas MolliHasi MHTepHeT-cayxk0a, KOTo-
PBI TIPO MEHS yKe 3HAET, a s ITPO HEero TOJIBKO
cerofHs cede OTKPBLI.

Hywn HanouBe 3TOr0 3HTY31a3Ma Mbl ¢ aMe-
PUKAHCKUM 3HAKOMBIM IO MEPEenucKe, MOJIO-
IbIM opuctoM Mapkom CeliHepoMm (BBl €ro
BUIUTE Ha (poTorpamm) OMHUMU U3 MEPBBIX
cleslajii CalT, TTOCBSIICHHBIM PYCCKOMY Mpa-
By. Jlymaro, a3To UCTOPUYECKU TIEPBBII pecypc
no tematuke. CaMu KOAUPOBAIM CTPAHULIBI
B HTML. 3amyctunu ero B suBape 1995 rona.
[MpoekT mpoxxui rae-To 3 roga v MOTOM, B CBSI-
31 C 3arpy3koil B (MpM™me, OTKazajcs OT ero
noaaepxanus. TeM He MeHee, B 3aKOHCEPBU-
POBAHHOM BUJIE €TO JI0 CUX ITOP MOXHO HalTu
Ha MPOCTOpax CETH.
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TepOypra, BBIITYCKHUKU CIIoI'y.
Mpsl ¢ JIMutpueM AdaHacheBbIM 3HAIM JAPYT
npyra no 1opdaky. OH paHbllle MEHS yexas
YUUTBCS B AMEPUKY, T TTO3HAKOMUIUCH MO/~
pOOHO 1 cpaboTaTUCh.

A Ha (oTOo - maMsaTh 00 OTHOM M3 MpPO-
ekToB Hameir ¢dupmbl. Ha Tor MmoMenT Kump
eme He ObUT pycckKoil MekkKoil, mo3ToMy
9Ta TabJMyYKa MpUBJIEKJIA Halle BHUMaHUE.
Besne Bce mo-rpeuecku, a TyT HaIMMUCh Ha pyc-
ckoM «MBbI TIpojaeM mejbMeHu». Torma, B ce-
peanHe 90-x, aTo ObLIa Takas U3IOMUHKA IJIS
npuesxero. [1oaToMy s He TPEeMUHYJI ¢ 3TOH Ta-
osmukoii chororpadpupoBaThCsl B TAKOM BUJIE,
CIOXET TIpeAriojarajicsl He MPOCSIIero Mmoaas-
HUe, a TpeyIaraloiiero rneJbMeHM!.

Crenymouuyii CloxeT MoKa3blBaeT 00eBOM
xapakTtep U cMekaiky. [IpemMeroM KoMaHAu-
pOBKM Oblja 3allldTa apeCTOBAaHHOTO CYIHA,
crogBliero Ha peine Jlumaccona. bwur cy-
JNEeOHBIN 3ampeT MpUOIMXKATLCS K 9TOMY CY/I-
HY TOpPTOBBIM  KOpabJIuMKaM-pa3BO3uMKaMm,
a MopsikaM cxoauTh Ha 6eper. KoHpuckoBa-
JIA palvio ¥ CpeacTBa cBsI3u. Ham Hy>KHO ObLIO
CHSITb CBUJETEJILCKME MOKA3aHUSI OTHOCUTETb-

Jlasali sepHeMcs K MOMY, KAK mbl nonan 8 topuduye-
CKyt ¢pupMy, 8 Komopoli celiuac pabomaeuwb. Cyos
no ¢hpomo, A NPA8UsILHO NOHUMALD, YMo Mbl cudes Ha
Kunpe u npocusn musnocmeiHiO U mam mel ecmpemusn
c80e20 napmHepa?
WurepecHags  mHTepmnperanus. Ha  ca-
MOM Jejie OOJBIIMHCTBO YYpeauTeNeil Ha-
meit  ¢dupmbl  — ypoxeHinsl Cankrt-Ile-

HO COOBITHUIi, KOTOPBIC TIPUBEJIU K apecTy Cy-
Ha. [Tockonbky cyasl Ha Kumpe padoTarot Me-
JICHHO, MECTHBIC aJBOKAThl MPEAYNPEaNIN
HAc, 4TO XXJaTh pa3pelleHus Ha TO, YTOObI KO-
pabJMK-1IATTJI TOCTAaBUJ HAc Ha OOPT HYKHO
10 nHeit. [TosToMy MBI pelIdaM caMu K HEMY
noribITh. CyaHO CTOsIO Ha peiine B 1 KM ot Oe-
pera. Korga Mbl OATMJIBUIM, TO CTAIM KPUYATh,
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MoJaBaTh 9KUMNaXy 3HaKu. OTTyga BEICYHYJIACh
JIOBOJILHO HeOpuTast PU3NOHOMMUSI U TOBOPUT:

- Tam kT0?

- M&I Bally agBOKATHI. ..

Ham cOpocuin BepeBOYHYIO JIECTHMILY.
IMTogusinuch HAa 6OPT, 0OPMUIIU BCe HEOOXOAM -
MbI€ JOKYMEHTBI, CHSUIM TTOKA3aHUSI M TEM XK€
MyTeM BEpHYJIUCh 00paTHO.

To ecmb 8bl 2pamomHo obowinu cydebHbili 3anpem,
Komopblli  3anpewdasn hpubaumamscs Kopabaam,
a NOCKO/IbKY 8bl Bblau He Ha Kopabse, mo (popMarb-
HO HUYe20 He Hapywuu.

Jla, 1 BTOpasi Belb 4acTh 3aIlpeTa 3aKIovaiach
B TOM, YTO 3KMITAXKy HE pa3peliayioch CXOIUTh
Ha Oeper. DKUMax Ha 0eper He CXOAWJI.

A umo smo 3a ¢pomo?

102

Eme omHuM coOBITMEM, KOTOpOE ITOMEHSI-
JIO MO€ BOCIIpMSITME >KW3HU, CTajJ0 ydacThe
B sixTeHHOM perate B 2015 roxy. Hamr mapiipyt
npoJsieran 4yepe3 okeaH u3 Puo-ne-ZKaneiipo
B KeiinrayH.

OnHo M3 MouX XO000M — ITyTEIIeCTBUS
Ha BCSIKOro pona IuiaBcpenctBax. Ho 1yt
s MIpocuuTascs. B naHHOM ciiyyae Mbl MMEJU
JIEJI0 CO CIIOPTUBHBIM COCTSI3aHUEM, XOTS B KO-
MaHJe ObUIM M TaKue JIIOOUTEIU BPOJE MEHS,
HO KOCTSK (KamWTaH, MOMOIIHMK KamluTaHa,
HavYaJIbHUKU BaxT) COCTOST U3 OTOUTHIX CITOP-
TCMEHOB, KOTOPbIE IS TOTO, YTOOBI MOOEINTD,
He XaJleJIn HU CYIHO M 000pyIOBaHUE, HU JIIO-
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i ' AnaTua
[0/jaB/IEHHOCT o
Amatus Apocts
MaHuka
YHbIHWE Bonb P Ronbr R
Craocrs,  S0asiiocT HL
ik OnycroweHHoc
Crpecc
3amkHyocTs Lok Heompezese
06uaa
O/MHOYECTBO CmATteHue Xanapa
Banocr

neui (www.clipperroundtheworld.com). D10 OBLIO
caMoe Cepbe3HOE UCITBITAHNE B MOEH XKU3HH.

PeBHoCTb

CJioBa Ha 3TOM cJaiiie TTOSIBUIUCH CJIeIy-
oM obpasoM. Ha omHOI 13 cBOMX Mpe3eHTa-
LM 00 ypoKax, KOTOPHIE 5T U3BJIEK U3 ITON IKC-
MeAULNN, S TIONMPOCUIT KaKAOTO M3 ayAUTOPUN
JaTh 5 CJIOB, OTpaXkaloIIMX HEraTWBHBIC TICU-
XOJIOTMUECKUE WU (U3MYecKre OIIYIIeHUSI.
Jlronu Hamucanu, ¥ MbI UX 31€Ch OTPa3UJIN.

B oxeaHe mnoBenoch MCMOBITaTh BCE 3TU
omIylieHus crosHa. He OblJ10 TOJIBKO cTpaxa.
U Bce Xxe ncuxoornyeckast Harpyska Obuia Ts-
xenee, yeM ¢pusnueckas. Sl Ha3Baa cBOIO Tpe-
3eHTalni0 «IpeyrosbHBI MUpP», TTOTOMY 4YTO
OTHOINICHMUS JIIO/ICH U OKpyKatoliasi 00CTaHOB-
Ka TpeyroibHble. M sixTa 1m1a Bceraa rmoj yrjiom
45 rpaaycoB, T.e. €CTh, MUTh, CIaTh, PYJUTh,
TSHYTb OTPOMHBIE Mapyca (KaXIblii pa3MepoM
¢ OackeTOOJIbHYIO TIIOLIAAKY U BecoM 250 KT,
MBI UX MEHSIUA 4-5 pa3 B ICHb B 3aBUCUMOCTHU
OT CWJIbl M HaIpaBJIeHUs BETpa) MPUXOIU-
JIOCh B TakoM mnojoxeHuu. W Tpsicka. ¥Ykac-
Has Tpsicka. 3HaeTe, 9TO KaK HECTUCh Ha aBTO
O OYJIBDKHOI MOCTOBOM, CIT0XKEHHON U3 BaTy-
HOB JIHEM 1 HOUYbl0. BOJIHBI CKOPOCTHYIO SIXTY
He KayvaloT, a 06e33KajJ0CTHO JA0J0AIT U KUAIOT.

Ho Bcg 3Ta ¢pusznyeckas Harpyska He Iiia
B CpaBHEHUE C MICUXOJIOTUYECKOIM.

OnHO U3 caMbIX UHTEPECHBIX HETaTUBHBIX
MCUXOJIOTMYECKUX U3MEHEHUI — HE O YeM JIy-
Matb. [locTosiHHOE HamnpsbKeHue, HO HUYEro
He Tipoucxonut. OauH pa3 BUIEIU AeTb(GUHOB.


https://www.clipperroundtheworld.com

Bonbiie Huuero. TosibKo BoJIHBI U 0o01aka. Ho-
YBI0 ¥ TOTO HET. JIeTUIITb CKBO3h HEM3BECTHOCTD,
KOHIIEHTPUPYEIIbCSI Ha <«KOJAYHUMKAX», 4TO
Ha3bIBAIOT HACTPOMKy mapyca. [TosmHoe oTCyT-
CTBHE BBOJIHBIX JJIs1 MPOPabOTKHU B royiose. Je-
npuBanus omrymeHuii. Kasaaock Obl, yiinelb
B OKeaH, Oynellb 2 Heaeau 0e3 CBSI3U, UHTEep-
HeTa, TejaedoHa, HOyToyka. OueHb METKO CKa-
3aJ1 ONMH M3 YJICHOB Hallleil KOMaHIbI: «f1 1m1ert
B 3TOT ITOXOJ, JUISI TOTO, YTOOBI B TULIHE TTOAY-
MaThb O CBOEM XKM3HH, O TOM, YTO BOOOIIIE TTPO-
HVICXOMINT, YITOPSIIOYNUTH cBou MbIciau. Ho mocite
BTOpPOII HOYHOM BaXThl MBICIM 3aKOHUYMJINCH,
MHE HE O UM CTaJIO TyMaThb».

Bo stoit (pnotwiuum ObuTa A10XKWHA OTHO-
TUITHBIX SXT. 15 mHe#, 5 ThICSY KMJIOMETPOB.
Mexny TepBbIM M TPETBUM MECTOM Ha (PUHU-
e ObLUTO 2 Yaca, T.€. peaJlbHO Ha JUCTaHILIMU
KaxIbIii yac 6opb0a ITa 32 CEKyHIbI, a KaxK-
IBIA JeHb 3a MUHYTHIL. JIJIST TOrO, YTOOBI BHIV-
rpaTb MUHYTY B J€Hb, KaXXIbIii MaHEBp IOJI-
)KeH OBITh OTTOYEH, ITOA KaXXIoe TyHOBEHUE
BETpa TOKEH MEHSTBCS Iapyc. DTO MoKa3bIBa-
€T TO HampsDKeHUE W TIpeaebHYI0 KOHIIEHTpa-
LI1I0, C KOTOPOIl MBI pabOTaIM Ha JUCTAHILIVH.
C Tex mop s pelIniI, YTO MHE HUYETO He CTpalll-
Ho. [ToBcemHeBHBIE TOPECTH 1 pa30uyapoBaHUs,
Ha KOTOPBIE MBI CETYeM, KaXKyTCsI IETCKUMM 3a-
OaBaMu.

MBI XMIM Ha TOJIOOHOM IIaiike B TIps-
MOM U MIEPEeHOCHOM CMEICIe. B a3ToM nepexone
s TAK3Ke TTIOHSIT He KaK MHOTO, a KaK MaJIo YyeJio-
BEKY Hago IS JKU3HMU.
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A 3TU JIBe KpacHUBbIe KapTUHKU JIEMOH-
CTPUPYIOT CBETJIBIC CTOPOHBI IXTUHTA. Banbsk-
HBIII KPYW3UHT: paccekaTb 110 TJIaJKOil Boje
MO/ TeIUILIM COJIHBILIKOM Ha 3akate. B Iletep-
Oypre MpocTOp UIsi MOPCKUX TMPUKITIOYEHUI.
C onHoit cropoHbl — MUHCKUI 3a1IMB, 03epa
O@uunsgaaauu. C apyroit — Jlagora, OHera. Bo-
IHBIe MyTH OT bemroro Mmops no Kacrms.

B nnanax — «CeBepHasd KPYrocBeTKa».
Ot Bosorasl o peke Cyxone no Kotnaca, cry-
cKaelbces o JIBuHe 1o ApxaHrenbcka. Tam be-
soe mope, CoJioBellkre ocTpoBa W Io beo-
MOpKaHay — 00paTHO B OHEXCKOe 03epo.

A ama ¢oomozpacpus MHe 3HaKoMma.

Tol e 1 caenan 3ToT Kaap, Bonoas. Dro exe-
roJHOE TIPUKIIOYeHUE Ha3biBaeTcsl «Jlamora
Tpodw» (https://ladoga-trophy.ru).
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B 2014 romy ThI TpemIOXWI MHE TPUCOEIU-
HUTBCS K JkunepaM. Pammm-peiin 1mo necam
n BecaM Kapenuu u JleHuHrpaackoit o6Ja-
cTu BOKpyT Jlamoxkckoro o3epa Ha «bypeHke»,
TBOEM MCTOPUYECKOM dKuMaxke. MHe 0e3ym-
HO MOHPABUJIOCH 3TO MPUKIIIOUEHUE, TTOTOMY
YTO B HalleM KJjacce, MMOMUMO TEXHWYECKUX
CJIOXHOCTEM (0aHAa M3 KOTOPBIX 3[eCh MOKa-
3aHa — Be3/e TPSA3b U BE3le MOXHO 3aCTpSITh,
YTO MBI TOPKECTBEHHO W CHEJaii, BBITACKU-
BaJIM MallMHY JIeOeIKOI Mmocje 3To-
ro Kajapa), MmporpamMma IOCTpOeHa
0 TeMe CIOPTUBHOIO OPWEHTH-
poBaHusl.  McTOpMKO-KYyJBETYPHO-
ro opueHtupoBanus. OpraHusa-
TOPBI BBITAIOT KOOPIMHATHEI TOYEK,
K KOTOPBbIM YYaCTHUKU IIPOKJIA- |
IBIBAIOT MapIIpPyT BOT 4yepe3 Takue ™
«rmaMnacbl». OBBIYHO 3TH MYHKTHI }
- DPYKOTBOpHBIC WM IIPUPOIHbBIC
yyjeca poaHOI 3eMJIU, KOTOphIE He-
M3BECTHBI, HE pacKpydyeHbl. JloOu-
paTbcd K HUM Yepe3 TSPHUU.

Mecta, KOTOpbie $I TIOCETUI
MPEeACTaBUIA HAIl POJHOM peru-
OH C JIpyroii crtopoHbl. Hwukorma
He 3HaJl PO CTapUHHBINA MOCT, KO-
TOPBI CTOMT TIOCEepeauHe Jieca.
IToagbe3ga HET — BIUIOTHYIO TO[-
CTYMaloT BEKOBBbIE COCHBI. OKa3aaoch, B CBOE
BpeMs TYT, cpean 0O0JIOT, HAIIPSIMUK OB IIPO-
JIOKEH TIOUTOBBIM TpakKT A0 ApxaHTrejbcKa
u3 IlerepOypra. ITocTostHHO ObLIA pacyTULIA,
M BCE 3IPaBOMBICIISIIIME KYITIBI U YacTHBIE
JIIOJIA TIOJIb30BAJIUCh CTapOil JOPOTOIi, KOTO-
past XOThb W INIMHHE, 3aT0 nmpoe3xas. Y Toib-
KO Kypbepbl, BECTOBBIE, TOCYIapCTBEHHBIC UM -
HOBHUKM 1 BOCHHbBIE ObIJIM BEIHYKACHBI €XaTh
MPUMEPHO II0 TaKOM IOpore, KaK Bbl BUIUTE
Ha HameM ¢OTO, ITOTOMY YTO MM OBIJIO TakK
npeanucano. [Mocie moMuTUYECKUX TIepeMeH
Havana XX BeKa 3Ty JOpoTy 3a0pocuiiv, OHa
3apocia, HO OCTajics MpPeKpacHbI Oenoka-
MEHHBIN MOCT ITOCpEeaU Jieca.

C neTcTBa HaAM 3HAKOMBI CTPOKU: «¥Y JIyKo-
MOpbs1 1y0 3en€Hblil». UTo Takoe Jlykomopbe?
OkasbIBaeTcsl, 00BEKT UMEJ BITOJIHE MaTepUaib-
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HbI 00pa3. B ponoBoMm uMenuu Ilyikuna Ko-
opuHo non IleTepOyproM ecTb UCKYCCTBEHHBIM
npya B opMe HATSIHYTOTO JIyKa CO CTPeJIoif, 00-
paiéHHoit B ctopoHy IIBernuu (eciu cMOTpeTh
C BBICOTHI NITUYbero nosiéra). Bor Bam u JIyko-
Mopbe. bbbl Tam 1 BekoBoii 1y6. K coxaneHuto,
JIO HaIIIMX THEH He COXpaHUIICS.

Boszspaujaemcs HeMHozo Ha3aod. CKosnbko mebe nem
Ha amux ¢opomo?

Ha xaptuHke, raue s cafoBHUK, jeT 18. Ha BTO-
poM doto 25. Tel mpocui pacckasaTb 0 X000MU.
JI106110 AenaTh YTO-TO CBOMMU pyKaMu. Beipa-
CTWJI IepeBo, 1 He omHo. [TocTpoust oM, 1 He
oavH. BoT Ha oTo crpaBa s Kak pa3 CHUXYy Ha
opeBHax a5 cpyoa. [1po chIHOBeI elle CKaxy.

OnuH npennpuHUMaTeb U3 cricka Forbes,
KOTOPBII pa3aeiisieT MO0 CTPacTh K pyKOICTBHM -
YECTBY, CKazal: «MOI JIydInii OTAbIX — MOUTU
B MacTEePCKYIO U CKOJIOTUTB TAOYPETKY».

Eie mHTEpEeCHBII CIOXET, KOTOPHI HEOo-
KMIAHHO MU3MEHWMJI MOIO XKM3Hb, - I 3aBeJI CO-
0aky. JloBOJIbHO TO3IHO, B 3pEJIOM BO3pacTe.
Cuywnraro, 4yTo codaka B XKM3HU YeJ0BeKa OYeHb
BakHa. Y Hee He OBIBaeT IUIOXOTO HAaCTpoOe-
HUsI, OHa Bcerga Tede paga. OToylmHa B XXU3-
HU. JlyOprKaTop ceMeHBIX OTHOILLICHUII: Y HacC
3HAUYUTEJIbHO MSTYEe CTaJI0 MATU B3aWMOJIECii-
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CTBHME, KOIZIa B CeMbe MOSIBUJICS TAaKOM YJIEH.
Bbl, KcTaTH, MOTJIM €ro ClblliaTh, OH TYT Jasil
U pBaJICs TOXeE IMOMACTh B KaMepy — «Kak 3To,
TaKOM CIOXKeT U 0€3 MeHSI».

W moman-taku.

BepHemcsi k npogeccuoHaneHbiM eonpocam. Ha-
CKO/IbKO S NOHUMAK, 3mo omozpacus ¢ Apbu-
mpaxcHoti akademuu ICC?

JF_-‘:‘:H._ ol —
ApOutpaxnag akagemus ICC mna Asuwm
B [Ilanxae. Cuntarw, o4eHb AeabHAasI IPOrpaM-
Ma. MBI coObupajiuch ITOTOBOPUTH PO Mpoo-
PUEHTALIMIO HAYMHAKOIIMX IOPUCTOB, KOTOPhIE
Hac cMOTpHT. SI Aymalro, 4To Ha paHHUX dTarax
CTaHOBJIEHUSI B NMpodeccun TeM, KTO MBICIUT
Il ce0s1 Kapbepy B apOuUTpaxke, 00513aTeIbHO
HY>XHO TPUHSITH ydyacTue B AKaaeMUU, KOTO-

pas OyzmeT ycTpoeHa Ha 3ToT pa3 i Bocrou-
Holi EBporibl, 1 HaAelCh.

Pa3 yyc Mol Hauanu 206opums npo Monooexcb. Kakue
Kpumepuu ycmaHasausaromcs 0415 mex, Kmo xouem
nonacme K eam Ha pabomy? Ha umo bl o6pawaeme
8HUMAHue?

B nenomM, Mbl BUIMM OpraHUYeCKUil poOCT, T.e.
B (hupMe ecTb IporpamMma CTaXXHUpPOBOK (Kpy-
JIOTOAWYHO, HE TOJILKO JIeTHHE). MHoTHue u3
TeX, KTO Hallea cebs B biopo, ObuIM HalLIMMU
WHTEPHAMU.

®dupma y Hac OoJiblasi, KaapoBhIC pe-
LIeHUs] KacaTeJbHO HAUYMHAIOLIUX COTPYIHMU-
KOB MPUHUMAIOT HE YYPEAWUTENM, a CcTapliue
IOPUCTBI, COBETHUKMU, TMapTHEPhl TPaKTUKU
WiIn paboueit rpymrbl, B KOTOPO MOJOAOMY
crnelyanucTy npuaeTcs padoratb. BaxHo mo-
HpPaBUTbCSI UM, 3apeKOMeHIoBaTh cebs. dam
HECKOJIbKO PEKOMEHIAIINIA.

3nech MbI ¢ A.benoriaaBekoM cyabu B u-
Hane KoHKypca PoseHOepra (http.//www.vavt.
ru/moot/site/konkurs_rosenberg2020). Pexo-
MEHIIYI0 MOJIONEXKM IIPOSIBIIATH aKTWUBHOCTH
U y9acTBOBaTh B UTPOBBIX IPOLECCaX, KOTOPHIX
O4YeHb MHOT0. MITpoBble KOHKYPCHI €lle XOpO-
LI TEM, YTO €CTh BO3MOKHOCTh [TO3HAKOMUTHCST
C IOpUCTaMU - KyMUPaMU MOJIOAEKU, UMeHa KO-
TOPBIX CTAHOBSTCS WJIN YKE CTaJIM JIeTeHIAMH.

OyeHb 4YAacTO TIPUXOOMTCS CJIBIIIATH:
«1 TaKOW 3aMmedaresIbHBIN», «MHE WHTepec-
HO», <« XO0dy». DTO INOKa3bIBaeT 4YeJIOBEKa,
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3alMKJIEHHOTO Ha cebe, 4YTO OYeHb Xapak-
TEPHO JJIsI MoJioforo mokojieHus. Ha omHoMm
M3 TaKUX KOHKYPCOB B KyJlyapax 1 ¢ KOJIIeToi
13 MoCKBBI 00CYyXXAal akKaaeMHUYECKYyIo Ipo-
0JieMy: MHe ObLTM MHTEPECHBI Pa3HbIC B3TJISIIBI
Ha TO, KaK BJIMSIET CMEHa PEe3UCHTCTBA OIHOMI
W3 CTOPOH CACJIKM Ha MPUMEHUMOE MpaBo. Tak
BOT OJIMH U3 CTYACHTOB, TTPETEHACHTOB Ha CO-
HWCcKaHue MecTa B HameMm bropo, mpucian MHe
HE TOJIBKO pe3loMe, a ellle MaTepuallbl, mpere-
JEHTHI TI0 BOTIPOCY, KOTOPBI MBI OOCYKIaau
B €ro mpucyTcTBUM. M NEeiCTBUTENIBHO OYEHD
MHTEpEeCHbIC MaTepuaabl Hallesa IJIs MeHS.
EcrecTBeHHO, UTO K KaHAUIATY, KOTOPBII MPH-
XOIUT C TeM, O YeM ero B OOIIEM-TO MPSIMO
HE TIPOCWIM, HO MHTEPECHO U BaxKHO UISI CO-
Oecenyioliero ero 4eyjoBeka,
OTHOIIICHHUE COBCEM JIPYTOE.

Hpyroit myTh WIS TeEX,
KTO OYeHb XOYeT TMOMacTh
B biopo, HO mo TeM wim
WHBIM TIPUYMHAM HE TPOXO-
JUT TIEpBOHAYAIbHBINA CKpU-
HUHT, - UATA Ha TEXHUYECKUE
MO3ULIUHU (TTOMOIITHUKOM,
cekpeTtapeM). 31ech MOX-
HO MpOSBUTH ceOs1 HE Mpo-
CTO TOJIKOBBIM MCITOJTHUTE-
JIeM, a IyMalolnM IOPHUCTOM.
Jlygmme Mo  TTOMOIIHUKU
U ceKpeTapu, KOTOPhIM JaBa-
JINCh TEXHUUYECKUE 3adaHus
(CHATH KOMUIO JOKYyMEHTa,
B cTapbie BpeMeHa OTIPaBUTh
(hakc), He OTHOCHUJIMCH K ITO-
My Kak K MeXaHW4eCcKOl Ma-
HUMyJaaMu. BHUKanu B cyTh
M MHOT/IA BO3BPAIAINCH C HEIJIOXUMU WUIAC-
SIMU, COOOpa>keHUSIMU TO TIOBOJAY KOHTEHTA.
PekomeHmoBanu cebs Kak TMpodecCuOoHaTbI
C TOYKHW 3PEeHUs] TTPOU3BOJCTBA HAIIETO TIPO-
JIyKTa, a He TPOCTO TEXHWYECKMI, aaMUHU-
CTPATUBHBIN TEPCOHAI.

804,820

360,812

vz, 781

2005 2006 2007

Jasati nozosopum npo 2zocydapcmeeHHvle apbu-
mpaxcHble cyObl U 0 MOM, Umo hpoucxodum 8 Poccuu.
Mue uHmepecHo y3Hame meoe MHeHue. Ha caatide
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MocynapcTBeHHble apouTpaxHbie
cTaTUCTUKa KoMMepyeckux* cnopos (2005 -2019 rr.)

2008 2009 2010 2011

“SHoHOMUYeCKUe chopsl U dpyeue dena, so. Liue U3 ap ¥ d, HE
cmamucmuky apbumpaxHex cydos PO

NOKA3aHbl OYeHb UHMepecHbvle Uugpbl no cmamu-
CMuUKe KOMMepYecKux chopos & apbumpaicHbix
cyoax. BudHo, umo Kosnuuecmeo KoMMepyecKux
chopo8 8 20Ccy0dpCmeeHHbIX Cy0ax eblpocso hpu-
MepHo 8 4 pasza. ObpamHoli cmopoHoli Mmozo, Ymo
KO/aUYecmeo Cnopos eblpocso seasemcsi KpaliHsas
3azpysceHHocmb cyodell. A dymaro, Umo mebe Heoo-
HOKPAMHO Nnpuxoousocb 6bleamb HA CAYWAHUSX
e CaHkm-llemepbypze u Mockse, u mol 8udesn 2pa-
¢uKk cyOebHO20 3ace0dHUs, 8 KOMOPOM Kaxicoble
5-10 MuHym caywaHue Hogozo 0ena. M amo denaem
NPAKMUYeckUu Hego3MONCHbIM OCMbIC/IeHHOe paspe-
weHue cnopad. Kak mel cuumaewb, Kakum o0bpasom
MOXCHO cOesiamb npouedypy 8 pocculickux cydax 6o-
nee 3¢ppekmusHoli u 6osee 6au3Kol K KayecmeeH-
HOMY pa3speuieHuto chopos Kak, Hanpumep, 8 ICC?

' RUSSIAN
ARBITRATION

ASSOCIATION

cyabi PO:

1,303 844

1,243,683

1,288,339

1061583 258,508

1,262,011

818713 oo 470

815,627

2012 2013 2014
=#=MocTynuno gen

2016 2016 2017 2018 2019

BaHHB

A cuurtaro, 4to 111 OOJbIIEH YacTU CIOPOB
B Poccuu, OGbicTpas npoueaypa (Hall Mmpolecc
BeCbMa CKOpBIi IO CpaBHEHUIO C MUPOBOM
MpakKTUKOI) Bce e ymecTHa. lpyroe neno,
YTO cyJaM A0 CUX TOp TPYAHO BOCIIPUHUMATh
KOMILJIEKCHbBIE BOITPOCHI. DTO OJHA U3 IPUUMH,
MOJATOJKHYBIIAsI MEHSI BbIOpaTh B CBOE BpeMs
MEXIYHApPOAHBIM apOuTpax. Y MeHs OblIu
IyOOKMe akKageMudyecKue 3HaHWsS, a Ha TOT
MOMEHT, B Hayajie 90-x, B HalIUX cyAdax MPOCTO



HE TOTOBBI OBLIM BOCIIPUHUMATD MPOOJIeMaTH-
Ky M KOHIIEINIIMM Ha YpOBHE MpernojaBaTes
opuandeckoro gaxkyasrera. B MexmyHapon-
HOM apOuTpaxke naxke WHOCTPAHIIbI OXOTHO
MBITATUCh Pa300paThCcsl U BHUKHYTH B HIOAHCHI
OTEYeCTBEHHOTO TpaBa.

IMpenBuky HOBBIN BCIIECK pa30upa-
TETbCTB, KaK Mbl HaAOJIOJAIM TOC/Ie Kpu3uca
2007-2008 r. Ha BoJHE KapaHTMHHBIX MEpPO-
NPUATHT.

Uto penath Uil ONTUMM3AIUMU 3arpy3-
KM TOCYIApCTBEHHBIX apOUTpaXkKHbIX CYAOB?
3nech HampaliMBaeTcs, B CBA3M C Hallei
crienaan3anueid, mponaraHaIupoBaTh TPETEM -
CKMI Cyl, HO & mojaM Ipyryio uzaero. Pasris-
IbIBasI «aHIIarv» Mepel 3ajlaMu 3acelaHuid,
He pa3 YIMBISUICS: KaK MOXHO PacCMOTPETb
neno 3a 15 MmuHyT? Crajq MHTEpecoBaThCs MX
cyThlo. YacTo 3T0 MaccoBbIe CMOPHI O B3bICKA-
HUU C JOJDKHUKOB, Y KOTOPBIX HET HUKAKUX
ornpaBaaHuii. OHU MPOCTO HE TUIATAT 0e3 HMc-
MOJHUTEJBHOTO JIMCTAa. B 3THUX ciiyyasx TuMuT
BpPEMEHHU Ha CJyIIaHuEe BIIOJHE MOXKET OBIThH
omnpasaaH. Ha 3amane Takue 10JArv B3bIMAIOTCS
BoOOIIE 0€3 yJacTusl Cyabu. DTO TO, YTO y HAC
Ha3bIBaeTCsS MCIIOJIHUTEIbHAS HAAMUCh WU
Jaxe 0e3aKIenTHOE CIIMcaHue.

I[TomuMo 3TOrO, €CTh Apyrve AOBOJILHO
MPOXOHBIE CIIOPHI UK OecrmoMoIHbIe. B cBoe
BpeMsI 51 TOBOPUJI O TOM, uTo B Poccum He mpu-
HATO UITH B cya. Cutyauust usmeHuiach. M mue
KaxeTcs, 4TO, MOCKOJbKY OOpaTHUBIIIUCH B CYI
CTOpOHA HUYEM OCOOEHHO HE PMCKYeT, 3aya-
CTYIO 3asIBJISTIOTCSI OTKPOBEHHO ciabble Tpebo-
BaHUs. UYTO TpearnpuHSTH, YTOOBI (HPUBOIb-
HBIX, 0E30CHOBATEJbHBIX MCKOB Ha <«aBOCh»
He 6buT0? ITlepeHOCUTH B MOJTHOM 00BbEME CyM-
My alBOKATCKUX TOHOPApOB APYTrOil CTOPOHBDI.
UToObI XPOHMUYECKUI CYTSKHUK PUCKOBAJ
HE pa3MepOM rocy1apCTBEHHOM MOILIUHBI, KO-
TOpasl TOBOJHLHO CKPOMHAsi B OTEUYECTBEHHBIX
cylax, 3asIBUB HaJllyMaHHbIe TPeOOBaHUS, a Cy-
IIECTBEHHOI CYMMOM CyeOHbBIX U3EPIKEK.

Xouy nokasame mebe cmamucmuky no mpemeUicko-
My pasbupamesiocmay 00 pegopmbl u nocae. Kak
Mbl 8UOUWb, 3MO CMAMUCMUKA 8 20Cy0apcmeeHHbIX
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cyoax o 0es1ax o sbloaye UchosHUMeIbHo20 AUCMa.
Koauuecmeo 3aseneHuli Ha ebloayy uchosHUMesIb-
HbIX AUCMOo8 ynaso npakmuyecku 8 10 pa3. To ecmb
pecopma, Komopas 0onaxcHa 6biaa passume mpe-
melickoe pasbupamesibcmeo, no cymu e2o 3azybuso.
Kak mebe kaxcemcsi amo xopowo usau naoxo?
WA o

OENA NO BbIOAYE
MCNONHUTENBHOIO NUCTA HA
NPUHYAUTENBbHOE UCMNOJIHEHUE
PEWEHWA TPETENCKOro cva

" Tpeb yA TBOpPeH.!

mPaccmoTpeHo gen

1 NONYrogwe 2018 r.

1 NONYTOOME 2016 T,

Hng «goMammHux» (domestic — MH) cnopos
TpeTecKue Cynbl TPAAUIIMOHHO HE OBLUIM ITO-
MyJIsIpHbIMU. [laxke Te HEeCKOJbKO ThICSY JeJ
(Hy, HaBepHOe, HE AOIIEAIIMX OO0 WCHOJHU-
TEJIbHOTO JINCTa ObUIO OOJIbIIIE), KOTOPHIE MBI
UMEJH 10 apOUTPakHOUN peOpPMBI - ITO Kpoxa
M0 CPaBHEHUIO ¢ MWLUIMOHAMU ITPOM3BOJICTB
10 JIMHUU IyosnuHoi roctunmnu. Ceityac ype-
3aJIM KOJMYECTBO TMOCTOSTHHO JEHCTBYIOIIUX
TpeTeiickux yupexnaeHuil. Ha camom nene, te
HEMHOTME TIOCTOSIHHBIE <«ITPU3HAHHBIE» Y4-
pexXaeHus1, KOTopble ceifuac (hyHKIIMOHUPYIOT,
He BCerja yCTpanBaroT IO CAaMbIM Pa3HbIM MPU-
yrHaM. Hagerock, 4To cuTyaliust i3MeHUTCSI.

B ces3u ¢ amum makice xouy nozosopumb npo apbu-
mpaxc e ICC. Mbl cOenanu makyro UHmepecHyro hoobop-
Ky OMHOCUMEsIbHO KO/IUYeCcmea POCCULICKUX CMOPOH
8 apbumpaxcax ICC u Kosuyecmea pocculickux apbu-
mpos. BudHo, umo 8 nocnedHue 200bl HabawOaemcsi
MeHOeHUUST N0 yMeHbLIEHUI Ko/auyecmed PocculicKux
0en 8 ICC. Kak mbl OyMaeulb, ¢ UeM 3mo cesi3aHo?
Pan ciopoB, KOTOpbIE JO 3TOrO IepenaBaanuch
B MHOCTPaHHbIE apOUTpaxXu (HAIIpUMep, KOop-
IIOPAaTUBHLIC CITOPLI U CITOPLI, CBA3aHHLIC C I'OC-
3aKyMKaMM), TEMEPh 3ape3epBUPOBAHEI IS OTE-
YECTBECHHDBIX ap6I/ITpa)KHI)IX NHCTUTYTOB.

Hekabpb 2020, N2 10 (24) | 107



MHTEPBbLIO | APBUTPAAXKHASA KYXHSA C MTBEV HUKM®OPOBbIM

ao

108

Russian Parties and Russian Arbitrators
in ICC Arbitrations (2009 — 2018)
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2014 218

17
l
2009

Kpome Toro, motpeduteab apoOUTpakHbIX
yciyr (KJIMEHTBI, CTOPOHBLI pa30UpaTebCTB)
cTajl MCKyllleHHee. B cBoe Bpemst apOUTpax-
HbIe OTOBOPKU Jenuiau He aymas. M y meHs
nepes rja3aMuy CUTyallusi, KOTJa IOPUCThI Bia-
JieJIbIIa TOPTOBOTO KOMILIEKCa C OOJIBIINM KO-
JINYECTBOM MaJICHBKUX TOMEIICHUI BIIMCAIN
B CTaHIAPTHBIA MOTOBOP apeH[Ibl, YTO CIIOPHI
C apeHJaTopoM paccMaTpuBaloTCs B apOu-
TpaxkHoM cyae ICC. U BBIICHUIIOCH, YYUTHIBAS
MPaBo BBICEJIUTh Uepe3 3 Mecslia HelaTexei,
YTO MaKCHUMAJIbHBII pa3Mep 3aJ0KeHHOCTU
coctasiisieT okoyio 1200 mostapoB. A ISt TOTO,
yToOBl 00paTuThes B apoutpax ICC Hyx-
HO TOJIbKO PETUCTPALIMOHHBIN B3HOC 3aILJIaTUTh
B pasmepe 2500 mosutapoB. HepazymMHO OBbLIO
(bukcrpoBaTh TaKoli MOPSIOK B TOTOBOPE.

CHMXEeHMEe KOJIMYeCTBa CITIOPOB «POCCUTI-
ckux»cropoBBICCcBsizaHOCTEM, UTOIeIapac-
CMaTpUBAIOTCS B JIPYIMX KaKWX-TO (opmax,
BKJIIo4as ToT xe ad hoc apoutpax. Benb Tpa-
JUIIMOHHO JIJIS BHEIIHETOProBOro o0opoTa
CUTyalus MPSIMO MPOTUBOIIOJIOXHA, a UMEH-
HO: €CJIM Y HaC HUYTOXHAS 0JsT BHYTPEHHUX
CIIOPOB paspeliaercss B TPETEUCKUX Cyaax,
TO B MEXIYHApPOJHBIX OTepalusix HUYTOX-

200 2011 0z 2013
W Russian Parties  @Russian Arbitrators
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20
18
16
7
6

Hasl JOJIsI CIIOPOB ITO-
nagaer B CYIObl TOCY-
JapCTBEHHBIE.

. RUSSIAN
ARBITRATION

ASSOCIATION

Takwe  8uOHO, umo
pocculickue  CmopoHbl
Heyacmo  HasHayarom
pocculickux apbumpos.
[louemy 3mo npoucxo-

oum?
MHG KaXeTCAd, TOMY
ABC IIPUYMHBI. Ozu—ra

- Y YyYacCTHUKOB apOu-
TpaXKHbIX  TPOLIECCOB
3a pyOe:KOM HeT MOHMU-
MaHUsI TOro, 4YTO OTe-
YECTBEHHbBIE  apOUTPHI
TIOJIb3YIOTCS 3aciy-
JKEHHBIM ~ aBTOPUTETOM
B MEXIYHapOIHOM CO-
00I1IeCTBE M Ha PaBHBIX
TVCKYTUPYIOT, <«UMEIOT
BEC» B COCTaBE C YYaCTHEM WHOCTPAHHBIX ap-
ouTpoB. M KaxeTcs, 4TO K HalllUM apOuTpaM
He OyayT mpuciIyluBatbes. S aymaro, 4To 3TO
HE3aCIyXXeHHO, U Y Hac Bcerga ObLIM M ecThb
CIIeIIMAIUCThI, KOTOPbIE BBICOKO KOTUPYIOTCS
Ha MEXIyHapOJIHOM YPOBHE.

Bropas mpuumHa, MHe, KakK PYKOBOIM-
TEJI0 OTEYECTBEHHOW IOPUANYECKON (DUPMBI,
KaxkeTcss He MeHee BaxkHoil. YacTto apouTpaxk-
HbI€ TIPOLIECCHI 3a PyOekoM BEAyT 3allagHble
o(UChl MHOCTPAHHBIX HOPUIMUYECKUX DUpPM.
W ecnu mHOCTpaHHBIE IOPUCTHI HA3HAYAIOT ap-
OUTPOB, TO 3/1eCh KAaK pa3-Taku OYeHb MaJOBe-
POSITEH TaKOl CIOXET, B KOTOPOM OHU BO3bMYT
OTEeYeCTBEHHOTO opucTa. OHU cKOpee BbIOEPYT
3eMJIsIKa, KOTOPOTo JaBHO 3HaloT. Ecau KiimeHT
HE COPUEHTUPYET, TO, BOBMOXHO, OHU U 3HATh
He OymyT o ToM, uTo B Poccuu ecTb apOUTpHI.

4
2016 01T 018

A xomen 6bl ewje nokasams ¢pomozpacpuu, Komopoie
MHe Kaxcemcsi o4eHb 8axcHbl 0418 mebsi. Kmo Ha Hux
usobpaxnceH?

TpaguOHHO B Halllell ceMbe KPEITK1e CBSI3H.
ITnotHas 3aboTa, HACTaBHUYECTBO OTHOCU-
TeIbHO IOHOTO MoKojeHus. Ha ¢oto B 1eBoM



BEpXHEM YIJIy MOW OTell paccKa3blBaeT MHE
0 TOM, KaK YCTpoeHa XXU3Hb. A crpaBa ¢oTo-
rpadus caenana yepes 30 yet. Sl cBoeMy ChIHY
ToJIKy10. Haren u comoctaBuit iBa 3THUX Kajpa,
Koraa oToMpas MUTIOCTpalluuy TS Hallei oece-
Ibl. MeHs Topa3uiio, HaCKOJIbKO MOXO0XKU I103a
CJIYIIAIOIIETO 1 1032 TOBOPSIIEro. DTU CHUM-
KU JEMOHCTPUPYIOT Hallld CeMEHHbIe Tpaau-
11U, CBSI3b MOKOJICHUIA.

Ha @otorpagum Mom poautenu, Ko-
TOpble MHOTO B MEHS 3aJOXWJIM B paH-
HUE TObI XKU3HU, AePKaIu 32 pyKy ¥ TTOMOTaIn

Mumepebto nposen

Bnaoumup Xeaneli,
npedcedamesnb PAA,

napmHep Baker McKenzie, Mockea

APBUTPAAXKHASA KYXHSA C UTBEV HUKM®OPOBLIM | MHTEPBbLIO

B MPUKJTIOYEHMSIX, O KOTOPBIX I BAM paccKa3bl-
Baj. HampuMmep, Korna s onpenenusics ¢ TeM,
yTo Oydy mnucareseM, POAUTENd TAe-TO J0-
OB MUINYIIYI0O MAIIMHKY, U 5 yKe B IIKOJIe
HAy4duJsICcsa CJETNol AeCATUNANbIICBON IeYaTu
Ha pyCCKOM M aHTJIMHACKOM. DTOT cllaiin — Ona-
roJapHOCTb POAUTENSIM 3a TO, YTO OHU MHOM
3aHUMAJTUCh.

S xomen 6bl N06G200apumMe mebs 3a npeKpacHoili pe-
uenm. Cnacubo 3a UHmMepsbio U UHMepecHy becedy.

Cracu6o!
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Baker
McKenzie.

2018-2019

The

Baker McKenzie
International
Arbitration Yearbook

globalarbitrationnews.com/iayearbook2020

We are pleased to announce that the latest edition of the Baker McKenzie Inter-
national Arbitration Yearbook is now available. This year, in recognition of both
our clients' preferences for soft copy material and our commitment to sustain-
ability, the yearbook is being published electronically via our Global Arbitration
News blog, rather than in hard copy.
This new edition reviews important developments in arbitration over the past
year across 43 jurisdictions, including:
+ The increasing use of artificial intelligence and technology in arbitration
* Increased risk for investors posed by nationalization
* The ongoing uncertainty around the future of intra-EU BITs following

the European Court of Justice’s decision in Achmea
* The continued push for procedural efficiency
You can access the latest edition of the International Arbitration Yearbook
at https://globalarbitrationnews.com/iayearbook2020/

www.bakermckenzie.com



http://globalarbitrationnews.com/international-arbitration-yearbook-2
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