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B 2018 romy ucnonHunock 60 ner Huio-Mopkckoii
KOHBEHILIMU O MPU3HAHWU U TIPUBEICHUS B UCITOTHE-
HUE UHOCTPAHHBIX apOUTPAKHBIX PEILICHUA.

ApOuTpaxkHasi AccolMalivsi BbIIMYCTUJIA KHHUTY, TO-
CBSIILICHHYIO BOIpOCaM MPU3HAHUSI U MPUBUACHMUS
B MCIIOJJHEHME WHOCTPAHHBIX pEIIeHMI, ocrapuBa-
HUS U UCTTOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pelle-
Huii B Poccuu u crpanax oeiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEHHBIN KOMMEHTApUi K HLIO—VIopK—
CKOl KOHBeHIIMU, EBponeiickoii KOHBEHIIMM O BHEIII-
HetoproBoM apoutpaxke 1961, AIIK, TIK u 3ako-
HY O MEXIyHapOIHOM KOMMEpPUYECKOM apOuTpaxe.
B xHure takke moapoOHO OCBEIIEHBI OCOOEHHOCTH
MPaBOBOTO peryarupoBaHus B crpaHax obiBiero CCCP.

VHUKaIBHONI  OCOOEHHOCTBIO M3JAHUSA  SIBJISIET-
Ccd TIOIPOOHBIN CTATUCTUYECKMIA aHaJIM3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCIapMBaHWU, ITPU3HAHUU
U TIPUBEACHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui1 3a mociegHue 10 JeT.

Teepapiii neperuiet, 1000 ctpanun, Tupax 1000 sk3.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
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EDITOR'S LETTER

n arbitration can end in a number of ways. It can lead up to victory, defeat, termination of the pro-
ceedings or ... to settlement. And settlement is a good way to end a dispute: by concluding a settle-
ment agreement, one can seriously reduce procedural costs, maintain the confidentiality of the pro-
ceedings and save time on litigation.

This is confirmed by practice: for example, in the International Center for Dispute Resolution
at the American Arbitration Association (AAA-ICDR), 72% of proceedings end in a settlement agreement
(for more details, see Arbitration Kitchen with Michael D. Lee). In order for the parties to come to settlement
as soon as possible, the German-speaking countries have developed special procedural mechanisms (covered
in articles by Felix Prozorov-Bastians, Anna Kozmenko and Luka Groselj in this issue), and the institution
of the tiers conciliateurs is developing in France - see the article by Valencia Borgia.

The activity of a third, neutral party is extremely important in order to smooth over the severity of the con-
flict, so we devoted part of the issue to mediation. Natalie Y. Morris-Sharma, one of the leading develop-
ers of the Singapore Convention, the main international mediation agreement today, wrote a special arti-
cle for Arbitration.ru. Conciliation procedure in Russia and Belarus is covered by Natalia Gaidaenko Sher,
Alexandre Khrapoutski and Maxim Zhukov.

Conflicts will stay. But we need to look to the future and hope that the practice of settlement and me-
diation will contribute to a certain shift in which cruelty and abuse of power in any form will be perceived
as a significant departure from the norm of human behavior.

OT PEOAKTOPA

€M MOXET 3aKOHUMThCSl apoutpax? Ilobemoil, mopaxeHuem, MpekpalleHUeM pa3oupaTeabCcTBa
10 MHUIIMATUBE UCTIIA WM COCTaBa apOMTpaka J1u0o0... MUPOBBIM COIIallleHueM. DTOMY BapuaHTy
pa3BUTHS (M 3aBeplleHMsI) CIIOPOB MOCBSIIEH ouepeaHoil Homep Arbitration.ru.
Haneemcst, oH OyneT MHTepeceH U MOJIe3eH YUTaTe/sIM, Bellb, KaK TOBOPSIT MacTepa BOCTOY-
HBIX €IMHOOOPCTB, JYUYILINI 00 — TOT, KOTOPOIo yAaJoch U30eXaTh. 3aKIOYMB MUPOBOE COIJIAIIEHUE,
MOXKHO Cepbe3HO CHU3UTD MPOIIeCCYyalbHbIE PACXO/Ibl, COXPAHUTh KOH(MUIESHIIMAIbHOCTb pa30dupaTeabCcTBa
U COKOHOMMUTH BpeMsl Ha TskOe.

DTO MOATBEPXKIAETCS MPaKTUKOM: Tak, B MeXIyHapOAHOM ILIEHTpe IO yperyJupoBaHUIO CIIOPOB
npu AMepukaHcKoi apouTpaxkHoii acconuanun (AAA-ICDR) 72% pa30uparebCcTB 3aKaHIYUBAIOTCST MU -
POBBIM coTjalleHueM (bojee moapodHo 06 3TOM paccka3biBaeTcs B «ApouTPAAKHOI KyxHe» ¢ Malikiom
JIn). 151 TOro 9TOOBI CTOPOHBI CKOPEE TOTOBOPUIINCH, B TePMAHOSI3bIUHBIX CTpaHax BbIPAOOTaHbI COOTBET-
CTBYIOIIIME MeXaHU3MbI (0 HUX B 3ToM HoMepe nuinyT Penukc [Mpozopos-bactuanc, AnHa Ko3bMeHKO
n Jlyka Ipocemk), a Bo @paHUINM pa3BUBAaETCsI MHCTUTYT MOCPEIHUKOB (tiers conciliateurs) — cM. cTaThio
Banencuu bopmxua.

JlesaTenbHOCTh TPEThell, HEUTPAIbHOM CTOPOHBI YPE3BbIYAHO BaXkKHA, YTOOBI CIJIAAUTH OCTPOTY KOH-
(pvkTa, MO3TOMY YacTh HOMepa Mbl TOCBATWIIM Meavaluu. [J1aBHOe Ha CETOMHSIIHUI TeHb MEXKTYHapO/I-
HOe corjlallleHue B oosacTu Menuauuu st Arbitration.ru paccmotpena Hatanu Moppuc-Illapma, omgHa
U3 BeAylIMX pa3padboTynkoB CHHIamypcKoil KOHBEHIIMU. A O COCTOSIHUM MPUMUPUTEIBLHON MPOLIETYPHI
B Poccuu u Pecriyonuke benapyck Hanmucanbsl Matepuanbl Hatanbsu [aitnaenko lep, Anekcanapa Xpamyl-
Koro u Makcuma XKykosa.

KoHdaukTel 6ynyT Bo3HMKATh Beerna. Ho Hy>KHO cMOTpeTh B Oyaylliee U HalesIThCs, YTO MpaKTUKa
3aKJIIOUEHUsT MUPOBBIX COTJIAIIEHUH, TTOCPEIHMYECTBA U MeIualMu OyaeT CIiocoOCTBOBAaTh BCEOOIIEMY
«YMSITYEHMIO 3JIbIX CepAcll» W OMpPeAeJeHHOMY LIMBUJIM3AIIMOHHOMY CIABMTY, TIPU KOTOPOM KECTOKOCTb
U 3JI0YTIOTpeOIeHUE BIACThIO B JIIOOOM BUJIE CTAHYT BOCIIPUHUMATHCS KaK 3HAUUTEbHBIM OTXO/ OT HOPMBI
YeJIOBEYECKOro MOBEICHUSI.
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THE SINGAPORE CONVENTION
ON MEDIATION: AN OVERVIEW

Natalie Y. Morris-Sharma

September 2020 marked the en-
try into force of the United Nations
Convention on International Set-
tlement Agreements Resulting from

Mediation, also known as the Singapore Convention
on Mediation. The entry into force of this interna-
tional treaty comes just over a year from when it first
opened for signature in Singapore, on 7 August 2019,
attracting 46 signatories on that day. This take up rate
of the Singapore Convention on Mediation has been
said to be “one of the highest number of first day sig-
natories for any United Nations trade convention”.!
A further seven countries signed the Convention
in the months afterwards, bringing the total number
of signatories to 53 at the time of writing.

The Singapore Convention on Mediation
provides an efficient and harmonised framework
for the cross-border reliance on mediated settlement
agreements. With the Convention, an international
mediated settlement agreement need not be trans-
formed into another enforceable instrument, such as
a court judgment or an arbitral award, before it can
be relied upon before a court. Importantly, if such
a settlement agreement is either recorded and en-
forceable as an arbitral award, or approved by or con-
cluded before a court and is enforceable as a judg-
ment in the State of that court, then the Convention
would not apply (see Article 1(3)).

Deputy Senior State Counsel, Singapore Attorney-General’s Chambers*;
Chairperson of UNCITRAL Working Group Il (Dispute Settlement)

for its work on the Singapore Convention on Mediation and the 2018
UNCITRAL Model Law on International Commercial Mediation

The need for the Singapore
Convention on Mediation

In an interconnected world, with business arrange-
ments—and associated disputes—frequently taking
place across borders, it has become even more im-
portant to find ways and means of resolving disputes
in a time and cost efficient fashion.

Mediation is a form of dispute resolution that is
both time efficient and cost effective, and these benefits
are reaped by commercial parties, as well as by States
through the savings in their administration of justice.
In addition, mediation is conciliatory in nature, un-
like litigation and arbitration which are fundamentally
adversarial. Disputing parties can shape the way their
disputes are resolved in a way that suits them and their
needs. Mediation also offers the opportunity for dis-
puting parties to preserve their commercial relation-
ships, which can be particularly valuable in the context
of long-term, large-scale, cross-border projects.

However, the lack of a cross-border mechanism
for giving legal effect to international mediated set-
tlement agreements has been a significant barrier
to the use of mediation. A survey conducted in Oc-
tober and November 2014 by the International Me-
diation Institute found that 90.5% of those surveyed
were of the opinion that the absence of any kind

* The views expressed herein are the views of the author and do not necessarily represent the views of the Government of Singapore.
! Digital Event to Commemorate the Entry into Force of the Singapore Convention on Mediation, available online at https.//www.singa-
poreconvention.org/events/scm2020 (last accessed: 10 November 2020).
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of international enforcement mechanism for mediat-
ed settlements either presented a major impediment
or was one deterring factor to the growth of mediation
as a mechanism for resolving cross-border disputes.?
In another survey, 74% of respondents indicated that
they thought an international convention concerning
the enforcement of settlement agreements would en-
courage mediation and conciliation.?

Even without the Singapore Convention, consent
awards have been utilised strategically, as a means of en-
forcing mediated settlement agreements under the um-
brella of the Convention on the Recognition and En-
forcement of Foreign Arbitral Awards (also known as
the “New York Convention”). In many ways, this has
been endorsed by the use of hybrid dispute resolution
processes such as med-arb. However, there are in-
herent uncertainties in this “shoehorning” approach.
For example, if an arbitration is only commenced after
the parties have reached a settlement, in many jurisdic-
tions, the resulting award would not be one that settled
“differences” between the disputing parties. The re-
sulting award would therefore not fall within the scope
ofthe New York Convention. Inaddition, the New York
Convention was designed for arbitral awards, and cer-
tain concepts do not sit well in the context of mediation
or do not accommodate the specific features of media-
tion as a dispute resolution process.

Key features of the
Singapore Convention on
Mediation

The text of the Singapore Convention on Mediation
was finalised and adopted by the United Nations

2 International Mediation Institute, IM1 survey results overview:

Jforcement of Mediated Settlements, available online at: https:

I THE SINGAPORE CONVENTION ON MEDIATION | ANALYTICS

Commission on International Trade Law (“UNCI-
TRAL”) and the United Nations General Assem-
bly in 2018, following a multilateral negotiations
process that engaged representatives from different
countries, cultures, languages, and professional
backgrounds. It was an immense honour to have
served as the Chairperson of the UNCITRAL
Working Group that developed the Convention,
and to have worked closely with the various repre-
sentatives, including country delegations and del-
egates from numerous international government
and non-government organisations.

Scope of application

The Singapore Convention on Mediation applies
to international settlement agreements that result
from mediation and resolve a commercial dispute
(see Article 1(1)).

Mediation is defined in the Singapore Con-
vention on Mediation as a process “whereby par-
ties attempt to reach a settlement of their dispute
with the assistance of a third person or persons
(“the mediator”) lacking the authority to impose
a solution upon the parties to the dispute” (see Ar-
ticle 2(3)).* The definition acknowledges media-
tion as a flexible process. There is no requirement
for the mediation process to be “structured”. Medi-
ations may include those administered by, or under-
taken under, the auspices of an institution.

The Singapore Convention on Mediation ad-
dresses itself only to mediated settlement agreements
and not to agreements to mediate. This is in recogni-
tion of how mediations are not necessarily commenced
on the basis of agreements to mediate. Further,
the Convention refers to “international” settlement

How Users View the Proposal for a UN Convention on the En-
imimediation.org/2017/01/16/users-view-proposal-un-con-

vention-enforcement-mediated-settlements/ (last accessed: 10 November 2020).

3 Stacey 1. Strong, “Use and Perception of International Commercial Mediation and Conciliation: A Preliminary Report on
Issues Relating to the Proposed UNCITRAL Convention on International Commercial Mediation and Conciliation” (2014)
University of Missouri School of Law Legal Studies Research Paper No 2014-28 at 45.

4 Article 2(3) of the Singapore Convention on Mediation. The term “mediation” is used with the intention that it be understood
the same way as the term “conciliation”, as used in the context of UNCITRAL’s earlier work on conciliation. To address
concerns over an inadvertent substantive change in meaning resulting from the use of the term “mediation” in lieu of “concil-
iation”, it was agreed that the text accompanying the Convention would explain the historical developments of the terminology
in the UNCITRAL texts and emphasise that the term “mediation” is “intended to cover a broad range of activities that would
fall under the definition as provided in article 1(3) of the Model Law regardless of the expressions used”.

November 2020, N2 9 (23) | 7
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agreements. The internationality of a settlement
agreement is determined by reference to the places
of business of the parties to the agreement, at the time
of the conclusion of the settlement agreement (see
Article 1(1)). It is not derived from the international
or domestic nature of the mediation process.

In respect of what constitutes a “commercial”
matter, the intention was for the term to be under-
stood broadly. To this end, reference can be made
to the illustrative list retained in footnote 1 in the UN-
CITRAL Model Law on International Commercial
Mediation and International Settlement Agreements
Resulting from Mediation, 2018 (amending the UN-
CITRAL Model Law on International Commer-
cial Conciliation, 2002). That said, this is subject
to the exclusions set out in the Singapore Convention
on Mediation for settlement agreements concluded
to resolve a consumer dispute, or relating to family,
inheritance or employment law (see Article 1(2)).

Notably, the reference to “commercial” set-
tlement agreements includes agreements involving
government entities, in recognition of the fact that
government entities do engage in commercial activ-
ities and may seek to use mediation to resolve dis-
putes in the context of such activities. Unless a res-
ervation or declaration is made under Article 8(1)(a)
in relation to settlement agreements to which a Party
to the Singapore Convention on Mediation, or its
governmental agencies or agents, is party, the Con-
vention would apply to such agreements.> As such,
the Convention is generally relevant and applicable
in the context of investor-State mediation.

Form requirements

The Singapore Convention on Mediation may ap-
ply so long as the settlement agreement is in writing,
signed by the parties to the agreement, and there is

evidence that the settlement agreement resulted
from mediation (see Article 4(1)). The “in writing”
and signature requirements can be met by an elec-
tronic communication (see Article 2(1) and Article
4(2)). This caters for situations such as online me-
diation, or where the parties to a settlement agree-
ment are not physically in the same location when
the agreement is drafted.

Regarding evidence that the settlement agree-
ment resulted from mediation, the Singapore Con-
vention on Mediation provides an open, illustrative
list as to what such evidence might be (see Article 4(1)
(b)). The illustrative list provides guidance for a par-
ty relying on a settlement agreement, while preserv-
ing flexibility, as to what evidence may be supplied.
In this way, different mediation practices in different
jurisdictions are respected.

On a related note, there is no require-
ment in the Singapore Convention on Mediation
for the parties to a settlement agreement to confirm
their consent to enforce their obligations in the settle-
ment agreement. However, it may be prudent for par-
ties to a settlement agreement to do so, if it is assessed
that their agreement is likely to be relied upon or in-
voked in a Party to the Singapore Convention that has
entered a declaration, under Article 8(1)(b), requir-
ing that the parties to a settlement agreement need
to opt-in in order for the Convention apply.®

Grounds of refusal

A key part of the Singapore Convention on Media-
tion are the grounds of refusal in Article 5, and these
are limited to those set out in the Convention.

Some of the grounds of refusal were inspired
by those in the New York Convention, but not all.
For instance, there are grounds of refusal in the Sin-
gapore Convention on Mediation such as where there

3 At the time of writing, Belarus, Iran, and Saudi Arabia, had entered reservations pursuant to Article 8(1)(b) of the Singapore
Convention on Mediation. See UNCITRAL, “Status: United Nations Convention on International Settlement Agreements
Resulting from Mediation”, available online at: https.//uncitral.un.org/en/texts/mediation/conventions/international_settle-

ment_agreements/ (last accessed: 30 September 2020).

% At the time of writing, out of the 53 signatories to the Convention, only Iran had made a declaration upon signature, requiring
that parties to a settlement agreement opt-in for the Convention to apply. None of the six ratifying countries have made this
declaration. See UNCITRAL, “Status: United Nations Convention on International Settlement Agreements Resulting from
Mediation”, available online at: https://uncitral.un.org/en/texts/mediation/conventions/international_settlement agree-

ments/ (last accessed: 30 September 2020).
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was incapacity of a party to the settlement agreement
(see Article 5(1)(a)), which was inspired by Article
V(1)(a) of the New York Convention; if the settle-
ment agreement was null and void, inoperative or in-
capable of being performed (see Article 5(1)(b)(i)),
for which inspiration was drawn from Article I1(3)
of the New York Convention; and if the settlement
agreement was not binding (see Article 5(1)(b)(ii)),
which draws from Article V(1)(e) of the New York
Convention. Like Article V(2) of the New York
Convention, enforcement can be refused on grounds
of public policy or if the subject matter was not ca-
pable of settlement by mediation, and these grounds
can be raised sua sponte by a court before which relief
is sought (see Article 5(2)).

At the same time, it was clear that the different
contexts and characters of arbitration and mediation
meant that there were grounds of refusal in the New
York Convention, such as excess of authority in Ar-
ticle V(1)(c) and procedural irregularities in Article
V(1)(d), that would not transfer easily.” There are
thus no provisions in the Singapore Convention
on Mediation that are equivalent to these.

Some of the grounds of refusal in the Singapore
Convention on Mediation are specific to mediation.
These concern the impact of the mediation process,
and conduct of the mediators, on the enforcement
procedure. The Convention provides that relief
may be refused where there was a “serious breach”
by the mediator of standards applicable to the me-
diator or the mediation, without which breach that
party would not have entered into the settlement
agreement (see Article 5(1)(e)); as well as where there
was a failure of the mediator to disclose to the parties
to the settlement agreement circumstances that raise
“justifiable doubts” as to the mediator’s impartiali-
ty or independence, and such failure to disclose had
a “material impact or undue influence” on a party,
without which failure that party would not have en-

I THE SINGAPORE CONVENTION ON MEDIATION | ANALYTICS

tered into the settlement agreement (see Article 5(1)
(f)). The causal effect, of a serious breach of applica-
ble standards or a failure to disclose, on the disputing
party entering into the mediated settlement, is key.

There are also grounds of refusal for when
the settlement agreement has been subsequently
modified (see Article 5(1)(b)(iii)); or the obligations
in the settlement agreement have been performed
or are not clear or comprehensible (see Article 5(1)
(c)); or where relief would be contrary to the terms
of the settlement agreement (see Article 5(1)(d)).
While elements of the grounds of refusal may strike as
being “too obvious to need to be stated”,® and while
certain of the grounds of refusal set out in Article 5(1)
potentially overlap,’ the structure and content of Ar-
ticle 5(1) reflect the accommodation of the concerns
expressed during the negotiations, from the perspec-
tive of different domestic legal systems.

Concluding remarks

The inclusive, multilateral process of the negotiations
that developed the Singapore Convention on Media-
tion ensured that the Convention is not only tailored
to the practice (and practical aspects) of mediation,
but also accommodates different legal traditions.
Moreover, in order to ensure that the expedited
enforcement procedure provided by the Singapore
Convention on Mediation is not abused, the Con-
vention’s provisions have been carefully calibrat-
ed. The Convention requires that there be evidence
brought demonstrating the involvement of a mediator
in the process that led to the conclusion of the settle-
ment agreement (see Article 4(1)(b)). Additionally,
intheeventoffraud, the reliance onasettlement agree-
ment that is sought may be refused. In the grounds
of refusal, the reference to the settlement agreement
being null and “void” was deemed, during the nego-
tiations, to be broad enough to encompass elements

7 See Natalie Y. Morris-Sharma, “The Changing Landscape of Arbitration: UNCITRAL’s Work On The Enforcement
Of Conciliated Settlement Agreements” (2018) Austrian Yearbook on International Arbitration 123, at 136-137, and Bobette
Wolski, “Enforcing Mediated Settlement Agreements (MSAs): Critical Questions And Directions for Future Research” (2014)

7 Contemporary Asia Arbitration Journal 87, at 98.

8 Timothy Schnabel, “The Singapore Convention on Mediation: A Framework for the Cross-Border Recognition and Enforce-
ment of Mediated Settlements” (2019) 19 Pepperdine Dispute Resolution Law Journal 1, at 47.

9 That there might be overlap amongst the grounds of refusal provided for in Article 5(1) was acknowledged by the negotiators.
The intention is for the competent authorities to take this into account when interpreting the various grounds.
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relating to the capacity of the parties to the settlement
agreement, including fraud, as well as duress, misrep-
resentation, and mistake (see Article 5(1)(b)(i)).
The Singapore Convention on Mediation
offers certainty for the outcomes of international
mediated settlements reached to resolve commer-
cial disputes. It not only contributes to the mul-

tilateral rules-based global economy, but also
promotes access to justice and the rule of law,
in support of, in particular, United Nations Sus-
tainable Development Goal 16 on peace, justice
and strong institutions. May the number of Par-
ties to the Convention continue to grow, in sup-
port of these outcomes.

THIRD-PARTY CONCILIATION:
FRANCE REACTS TO COVID-19
WITH A NEW ALTERNATIVE DISPUTE

RESOLUTION MECHANISM

Valence Borgia
Partner, Medici Law,
Paris

The creation of a new means

of alternative dispute resolution

In response to the Covid-19 crisis, and in an effort to mitigate the anticipated sig-
nificant consequences of the pandemic for businesses, the entire French legal com-
munity' — including Paris City of Law,? the French association representing in-house

' A. de Braux, « Il ne s’agit pas d’aider que les grands groupes du CAC 40 », in Decideurs Magazine,

22 October 2020.

2 Paris City of Law was created in 2015 as a working group dedicated to French and international
legal professionals, aiming to promote Paris as an international capital of law.
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counsels,® the Cercle Montesquieu,* Paris Arbitra-
tion,’ the Paris Bar, and the Commercial Court of Par-
is — has developed and implemented a confidential
and time-effective mechanism to support companies
in the resolution of potentially contentious commer-
cial issues. The “Tiers Conciliateurs” or Third-Party
Conciliators platform (https://tiers-conciliateurs.
fr/) aims to assist companies in finding amicable
solutions in order to limit disruption and maintain
trust between business partners.

The initiative is proposed for a limited time: it is
related to Covid-19 and is not intended to become
a new perennial body of conflict resolution. Rath-
er, it is a “field hospital,” which is being set up truly
in response to difficulties caused by Covid-19.°

A solidarity-based initiative
with an international
dimension

While in lockdown in May of 2020, the French le-
gal world realized that most contracts could no longer
be carried out as agreed. The extent of the hardship was
so severe that lawyers, legal directors and judges alike an-
ticipated that if all companies encountering difficulties
were to initiate court proceedings, the outcome for both
the judiciary and the economy would be dramatic.
Therefore, rather than observe the chaos un-
fold, the entire French legal family chose to antic-
ipate the number of disputes that would arise from
Covid-19. In an effort to prevent these disputes from
reaching a contentious stage in court, the legal com-
munity set up a fully operational extra-judicial emer-
gency and conciliation mechanism dedicated to com-
panies exposed to difficulties generated by the effects
of Covid-19. This mechanism is centered around
the assistance, experience and guidance of Third-Par-
ty Conciliators: individuals who have agreed to inter-
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vene, on a voluntary basis, to assist companies in their
effort to pursue their business relations without judi-
cial intervention. In under three weeks, by June 2020,
the platform was in place and operational.

One hundred prominent from the French legal
world volunteered as Third-Party Conciliators. Gen-
eral Counsels from major French companies, lawyers
from top-tier French and international law firms,
judges and academics all stepped forward to provide
assistance. These volunteers from eclectic back-
grounds — ranging from ex-French ministers, to legal
directors from L’Oréal or Total — all wish to lever-
age their skills and experience to assist companies
in pre-crisis situations.

While the Third-Party Conciliators are all re-
spected French practitioners, their vision and per-
spective are always international. Parties may choose
the language in which they wish to carry out
the Third-Party Conciliation process among over
a hundred languages, including Russian. Notably,
Marie-Aimée Peyron, former President of the Paris
Bar Association and partner at Squire Patton Boggs,
and Galina Zukova, a leading arbitration practitioner,
are Russian-speaking Third-Party Conciliators.

The President of the Commercial Court of Paris
presented this initiative to the French Minister of Jus-
tice in June 2020, who commented that it was “very
interesting” and hoped that it would benefit compa-
nies outside of Paris.” Reaching companies beyond
Paris, everywhere in France, but also internationally,
is indeed the platform’s ambition.

A pragmatic solution
offered in addition
to existing mechanisms

The aim of the Third-Party Conciliators platform is
to offer a dispute resolution mechanism prior to any

3 Association Frangaise des Juristes d’ Entreprise (AFJE) is a professional association, created in 1969 in order to promote and

represent in-house counsel.

? Cercle Montesquieu is an association of legal directors, to promote their role, encourage dialogue between legal directors and

contribute to the legal training of future legal directors.

3 Paris Arbitration was created in 2009 and is dedicated to the promotion of Paris as the world’s leading site for international arbitration.
¢ L.Lavorel, « Soixante-dix tiers conciliateurs proposent de donner gratuitement de leur temps », in Editions Legislatives, 29 May 2020.
7 A. Moreau, « Les tiers conciliateurs éteindront-ils les feux naissants dans tout I’hexagone ?», in Affiches Parisiennes, 19 June 2020.
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judicial or arbitral proceeding. Commercial parties
that come across difficulties in the execution of their
contracts may wish to find an amicable solution,
through negotiations limited in time and overseen
by a Third-Party Conciliator.

The process is simple in order to guarantee its effi-
ciency and was thought up in order to allow the parties
as much freedom as necessary for the resolution of their
contractual issues. Due to Covid-19, but also to allow
additional flexibility, the entire process can be carried
out online, through teleconference and email.

Importantly, the initiative is entirely free, ex-
cluding the 100-euro submission fee. The Third-Party
Conciliators all work pro bono in an effort to maintain
the country’s, and its companies’, economic health.

Initiation of the Third-Party
Conciliation

The initiation of this Third-Party conciliation
process is based on the parties’ common will.
The process cannot be forced upon one of the par-
ties. The most diligent party completes, in the name
and on behalf of all parties, the online form (ac-
cessible at: https://tiers-conciliateurs.avocats.par-
is), specifying the essential points of the dispute, as
well as the parties’ identity. The website is secured
and hosted by the Paris Bar.

TIERS S
CONCILIATEURS

Formulaire de saisine en vue d’une tierce conciliation

Dans I'nypothése ol ce formulaire serait rempli par une seule des parties, cette derniére s’engage a avoir
recueilli préalablement et par écrit I'accord de la/des autres partie.s sur le principe de l'initiation d'une

procédure de tierce conciliation.

Un résumé de la position de chacune des parties sera détaillé plus avant dans ce formulaire de saisine.

100 euros of submission fees are paid by the parties
at thisstage. The payment of this fee triggers the launch
of'the process. At any stage, the parties may wish to ap-
point external counsel, at their own cost.

Appointment of the Third-
Party Conciliator

A Third-Party Conciliator is appointed by the Plat-
form Monitoring Committee based on objective cri-
teria and after conflict of interest checks.

The Third-Party Conciliator’s role is to as-
sist in the discussion, to help the parties in finding
a common ground. However, Third-Party Concil-
iators do not draft any agreement, memorandum
of understanding or amendment to the contract.
Indeed, their experience bestows upon them a be-
nevolent moral authority to help business partners.
They are not in charge of applying the law to the le-
gal situation before them. Rather, thanks to their
understanding of the case, they will guide the par-
ties towards a solution, and give them the tools
to reflect and come to an understanding.

According to one Third-Party Conciliator,
“The risk of permanently compromising a business
relationship with a strategic partner must be balanced
against the risk of legal uncertainty in a context
of court congestion. In such a situation, commercial

B

o—— e —

Demande conjointe

Objet principal de la saisine

Paiement

— Toutes les parties ont préalablement donné leur accord a l'initiation d'une
procédure de tierce conciliation *

Objet principal de la saisine *

Sélectionner

Description *
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negotiations must be given priority, while ensuring
that negotiators are provided with the legal arguments
that will enable them to support their commercial po-
sition prior to meetings” .}

The parties’ inhouse legal counsel, or exter-
nal counsel, should the parties choose to appoint
one, will be responsible for the drafting of any le-

gal documentation.

Conduct of the Third-Party
Conciliation

The Third-Party Conciliator contacts the parties
by email as soon as possible to request, if neces-
sary, useful documents and additional information
and to propose a date for the holding of a first ne-
gotiation meeting by videoconference or in per-
son. The Third-Party Conciliator shall determine,
with the help of the parties, a timetable and the mo-
dalities for the conduct of the conciliation.

Ifthe Partiesreachanagreement, the Third-Par-
ty Conciliator invites the parties to draw up a memo-
randum of understanding. The parties may then ask
for the approval of the memorandum of understand-
ing in order to make it enforceable, in accordance
with Article 1565 of the French Civil Procedure
Code.’ Alternatively, the parties may wish to simply
sign an addendum to their contract in order to pursue
their commercial relationship. The aim of the pro-
cedure is to be flexible, and business minded.

If the parties do not reach an agreement, they
may simply resort to the traditional dispute resolution
mechanism: mediation, national courts or arbitration.

At any time, the parties may choose to put an
end to the Third-Party Conciliation, in which case
they shall inform the Third-Party Conciliator as
soon as possible. Likewise, the Third-Party Con-
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ciliator may decide to terminate the process should
he or she note a persistent disagreement between
the parties that makes any amicable agreement im-
possible within a reasonable timeframe.

Conclusion

This cost-effective, pragmatic procedure is also
confidential. The “Ethical Charter” to which
the Third-Party Conciliator and the parties agree
provides that:

“The Third-Party Conciliator and the Parties un-
dertake to respect the strict confidentiality of their ex-
changes. They shall refrain from disclosing the very ex-
istence of the Third-Party Conciliation attempt, as well
as its outcome if it leads to a lack of agreement, if any, as
well as all the elements exchanged between them within
the framework of the Third- Party Conciliation.

The Third-party Conciliator shall in particular
respect the confidential nature of any information
to which he or she has access in the context of his
or her mission. He or she may not reveal to any-
one any element of the file entrusted to him or her.
The Third- Party Conciliator and the Parties shall not
reveal to any third party, except in the performance
of their mission or if the third party is associated
with the conduct of the Third-Party Conciliation,
the existence or content of the dispute. This confiden-
tiality undertaking is unlimited in time, unless other-
wise agreed by the Parties.” !’

After the international chambers of the Com-
mercial Court of Paris and the Paris Court of Ap-
peal, this initiative is once again an example of how
the French legal community wishes to contribute
to international dispute resolution. The Parisian le-
gal community, respected for its expertise in dispute
resolution, distinguishes itself by the extremely rap-
id implementation of Third-Party Conciliation.

8 D. Tiourtite, «Lorsque le contentieux judiciaire n’est pas une option, comment gérer vos litiges commerciaux?, in Le Monde

du Droit, 24 September 2020.

? Article 1565 of the French Civil Procedure Code: “The agreement reached by the parties to a mediation, conciliation or
participatory procedure may be submitted, for the purpose of making it enforceable, to the approval of the competent judge for
hearing the litigation in the matter in question. The judge to whom the agreement is submitted may not modify its terms”.

19 Ethical Charter of the Third-Party Conciliation platform, available at: https.//tiers

-conciliateurs.fi/Charte_Tiers_Conciliateurs_V2.pdf.
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GERMAN APPROACH
TO SETTLEMENT IN ARBITRATION

Felix Prozorov-Bastians
Partner, GvW Graf von
Westphalen

he German perspective on arbitration is

mainly formed by the rules of biggest Ger-

man arbitral institution, the German Arbi-

tration Association (DIS-Rules), by statuto-
ry provisions and by the court practice.

Form of the settlement

Ifthepartiesagreetosettlethedisputeinthearbitration,
they are well advised to use the award with the agreed
wording (Art. 41 DIS-Rules, sec. 1053 para 1 Ger-
man civil procedure law (ZPO). Upon parties’ appli-
cation, the arbitral tribunal has the obligation to issue
such award. It has the quality of a final arbitral award
and can be declared enforceable worldwide under
the New York Convention.

Less useful, but also possible is a settlement
agreement outside of the proceedings. In that case,
parties should include provisions on what shall hap-
pen with the arbitral proceedings after the settlement.
In the most cases, the parties will agree to their ter-
mination.

Facilitation of the settlement
by the tribunal

There is a dispute in the international arbitration
community, whether and to what extent the arbitral
tribunal should facilitate the settlement in arbitra-
tion. While Anglo-Saxon legal tradition does not
support an active role of the tribunal in initiating

14 | Arbitration.ru

and brokering settlement, continental countries are
more settlement-friendly.

German pro-settlement
approach

Germany follows the continental pro-settlement
approach, which is influenced by the proceedings
in German courts. A German judge has a statutory
duty to facilitate settlement at any stage of the pro-
ceedings (sec. 278 para 1 ZPO). In practice, Ger-
man judges usually make settlement proposals
without a request and even apply significant pres-
sure on the parties to settle. In turn, the parties ex-
pect the judge to actively promote the settlement
and incorporate this expectation into their proce-
dural strategies.

The settlement-friendly approach also bene-
fits from the fact that in a German-style arbitration
parties make their case not only in the hearing, but
already in the written submissions early in the pro-
ceedings (“front loaded” proceedings).

Tribunal encourages
the settlement

DIS Rules provide for a duty of the tribunal to en-
courage the settlement in Article 26: “Unless any
party objects thereto, the arbitral tribunal shall,
at every stage of the arbitration, seek to encourage




an amicable settlement of the dispute or of individu-
al disputed issues.”

The rule has a reservation: The tribunal shall
only do so if no party objects, but this reserva-
tion is designed as an opt-out right of the parties.
In comparison, Art. 33 ICC Rules provides for an
opt-in solution. The parties have to agree to any
facilitation of a settlement by the tribunal.

The DIS Rules constitute the duty of the tri-
bunal to encourage settlements not only of the en-
tire dispute but also “of individual disputed issues” .
Parties may agree, supported by the tribunal,
on specific facts or legal issues, avoiding extensive
evidential hearings and limiting legal uncertainty.

Pushing parties for settlement by the tribunal
may cause challenge requests of the parties. How-
ever, German courts have a lot of understanding
for such practice. For example, in a published
ad hoc case, a party challenged arbitral award
in court since the presiding arbitrator pressured
one of the parties hard to consent to an unfavour-
able settlement. The court ruled that the tribunal
may, even emphatically, urge a party to settle with-
out being impartial (OLG Dresden, 26.07.2012,
No. 3 Sch 3/12).

Delivery of preliminary
assessment of the case

By delivering preliminary assessment of the facts,
of the law and of the possible legal outcome
of the case during the proceedings, tribunal facil-
itates settlement. DIS-Rules urges the tribunal,
in the case management conference, to provide
the parties “with a preliminary non-binding assess-
ment of factual or legal issues in the arbitration, pro-
vided all of the parties consent thereto” (Annex 3
to the DIS-Rules).

In an ad hoc arbitral proceedings under Ger-
man law tribunal may provide parties with prelimi-
nary legal assessment and make settlement proposals
even without parties’ consent. The court of Cologne
had to decide on a challenge of the arbitrator for im-
partiality, who made unsolicited settlement propos-
al to the parties. The court rejected the challenge
(OLG Koeln, 2.4.2004, No. 9 Sch (H) 22/03).
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Opening a window
to mediation

Under DIS-Rules (Art. 27.4 (iii)) tribunal has
to discuss with the parties in the case manage-
ment conference “the possibility of using mediation
or any other method of amicable dispute resolution”.
With consent of the parties, using elements of me-
diation by arbitral tribunal itself belong to the best
practice in German arbitration. This includes sep-
arate meetings of the tribunal with parties to dis-
cuss settlement.

Promotion of settlement
at every stage
of the proceedings

According to Art. 26 DIS Rules the tribunal shall
promote settlement “at every stage of the arbitra-
tion”. This can be fairly early in the proceedings,
even right after the constitution of the tribunal
on basis of the initial submissions of the parties
or already on basis of only a statement of claim.
The tribunal may address the possibility of the set-
tlement again and again in the proceedings. It may
use for it additional case management confer-
ences, which the tribunal may set up according
to Art. 27.6 DIS Rules.

Conclusion

German approach to arbitration is settlement-friend-
ly. DIS-Rules allow and urge the tribunal to encour-
age settlement throughout the proceedings. Arbitral
tribunal may make unsolicited settlement proposals,
unless one party objects. In ad hoc arbitration, arbi-
tral tribunal may deliver without request preliminary
assessment of the case, without being impartial. Tri-
bunal promotes meditation and uses elements of me-
diation in arbitral proceedings.
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SETTLEMENT FACILITATION
BY THE ARBITRAL TRIBUNAL -
A SWISS PERSPECTIVE

Schellenberg Wittmer, Zurich

| Anna Kozmenko
Partner

iven the costs involved in pursuing an ar-
bitration through to a final merits hearing,
settlements at an earlier stage have the ad-
vantage to significantly reduce parties’ costs
and to allow a swifter resolution of disputes. A settle-
ment can be reached either between the parties alone
or with the assistance of the arbitral tribunal.
Traditionally, there have been varying views
— depending on the legal background of the arbi-
trators involved — on whether the role of arbitral
tribunals also encompasses the duty of assisting
the parties in settlement discussions. While arbitra-
tors coming from common law jurisdictions have
generally been more reluctant to (actively) encour-
age settlement in adversarial proceedings, in some
civil law systems it has been accepted that arbi-
trators can assist parties in reaching a settlement
where possible.

Early Case Assessment
(“Vergleichsverhandlung”)

In Switzerland, especially in the German-speaking
cantons such as Zurich, Swiss arbitral tribunals’ read-
iness to be involved in a settlement process derives

Luka Groselj
Senior Associate

from a century-old court procedural technique devel-
oped by the Zurich commercial state court whereby
the judge in charge convenes the parties to a hearing
(so-called “Vergleichsverhandlung”)! — usually after
the first round of written submission — in which he
or she expresses his or her preliminary and without
prejudice views on the entire case or individual is-
sues, following which the judge would invite the par-
ties to engage in settlement discussion in his or her
presence. In practice, such hearings have proven
to be a useful tool in light of the high rate of success-
ful settlement they entail. Further, even if no set-
tlement is reached, the judge nevertheless provides
helpful guidance on factual and legal points on which
he or she would like to hear more, which contrib-
utes to the expeditious conduct of the proceedings.
Since an arbitrator’s stance is more often than not
shaped by his or her national legal and procedural
background, early neutral assessments of a case are
quite often offered to the parties by arbitral tribunals
chaired by Swiss arbitrators.

This settlement facilitation technique first made
it into the Arbitration Rules of the Zurich Chamber
of Commerce, and was then introduced in more gen-
eral terms in the Swiss Rules of International Arbi-
tration (Swiss Rules) as part of their 2004 revision.

! Before the unified Swiss Code of Civil Procedure entered into force on 1January 2011, this hearing was known as “Referentenaudienz”.
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In their current version, the Swiss Rules expressly
allow arbitrators to take (pro)active initiatives before
the final award is made. Article 15(8) of the Swiss
Rules provides that “[w]ith the agreement of each
of the parties, the arbitral tribunal may take steps to fa-
cilitate the settlement of the dispute before it. Any such
agreement by a party shall constitute a waiver of its right
to challenge an arbitrator’s impartiality based on the ar-
bitrator’s participation and knowledge acquired in tak-
ing the agreed steps”.?

Importantly, as set out in the above provision,
before the tribunal is involved in any settlement fa-
cilitation process, it is essential under the Swiss Rules
to acquire all parties’ consent. In terms of form,
the agreement may be concluded orally or even im-
pliedly, i.e. demonstrated by any acts indicating
the party’s assent to the proposed settlement efforts.
This includes the participation without reservation
of a party in any settlement facilitation activities.

From an evidentiary standpoint, arbitral tribunals
are advised to always record the parties’ consent by ex-
change of correspondence or in the minutes of any set-
tlement facilitation hearing in light of the ever-increas-
ing number of challenges and sometimes the misuse
of that right by some parties. In practice, experienced
tribunals systematically request the parties to give their
express agreement to the tribunal’s involvement in any
settlement facilitation and waive any right to challenge
an arbitrator based on his or her involvement.

Concernshave been expressed about such tribu-
nal’s participation in settlement facilitation because
any arbitrator involved in settlement discussions is
likely to become part of confidential information
about the commercial realities of the dispute as well
as the strengths and weaknesses in the parties’ cas-
es. This same is true for early neutral assessments
(i.e. Vergleichsverhandlung or similar concepts)
since the arbitrators would express a preliminary
opinion on the outcome of the case. In both sce-
narios, either one or both of the parties are likely
to be tempted to challenge the arbitrators in ques-
tion for a perceived lack of impartiality, especially
in cases were the arbitrators’ attempt to reach a set-
tlement failed and the proceedings continue.
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However, these concerns regarding the parties’ due
process rights and arbitrators’ bias can be cured
by the proper conduct of the settlement facilitation
procedure. First, cases in which parties divulge sensi-
tive information that were not included in their pre-
vious (written) submissions are not frequent. Second,
a preliminary case assessment does not necessarily
mean that the arbitrators are prejudging the case.
Indicating preliminary opinions at a certain stage
of the proceedings does not prevent arbitrators from
reaching entirely opposed views in their final award,
since their decision-making is an evolving process.
To avoid any appearance of bias, experienced arbi-
trators would expressly state that they reserve their
right to revisit their views on the factual and legal sit-
uation after the preliminary case assessment hearing
and that they would remain open to hear parties’ fur-
ther submissions.

In any event, Article 15(8) of the Swiss
Rules is aimed to eliminate the risk of a challenge
to an award on the ground of alleged bias. Indeed,
this provision explicitly provides that by agreeing to
any settlement facilitation process, the parties are
barred from any challenges for alleged lack of
impartiality so long as the challenge is based on
the arbitrator’s participa-tion and knowledge she
or he acquired in his or her involvement in the
agreed settlement efforts. In other words, pursuant
to the Swiss Rules, the parties as-sume the risk of
what the arbitral tribunal may learn in the context
of any agreed settlement process. Of course,
challenges based on other circumstances that
would impinge on the arbitrators’ impartiality
remain open.

There is no one size fits all approach with
regard to the timing and the procedure of any
settlement facilitation process given that each case
turns on its own facts. However, it could be
considered best prac-tice to hold the early case
assessment once the arbitral tribunal has received
and digested the parties’ sub-stantive submissions.
It may seem obvious but settle-ment facilitation
makes sense only if the arbitrators are well-versed
in the parties’ arguments and the evi-dence on
record thus also encouraging them to atten-tively

2 The Swiss Rules are readily available at https, www.S%B%ﬂ?ﬁzﬁgﬁ?omfﬁm?%%ﬁ}%i%?}gns—tkg?es—and—Laws

(last access on 23 November 2020).
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In terms of costs, the Swiss Rules provide at their Ar-
ticle 39(1) that the fees and expenses of the tribunal
shall be fixed with due regard to “relevant circumstanc-
es of the case, including the discontinuation of the arbi-
tral proceedings in case of settlement” . In fixing its fees,
the arbitral tribunal must consider how far the arbitra-
tion progressed when the settlement occurred. In that
context, it may be justified to fix the arbitrators’ fees
below the minimum amount set out in the schedule
of fees. Moreover, the Swiss Chambers’ Arbitration In-
stitution may, in its discretion, decide not to charge all
or part of the administrative costs in case of settlement.

Conclusion

Most stakeholders have realized that a consider-
able decrease of the time and costs in international
arbitration is required. There appears to be a broad
agreement that a proactive arbitral tribunal can
play an essential role in ensuring procedural ef-
ficiency. An effective means to reach this goal —
both in Switzerland and elsewhere — is to allow

arbitrators to participate in settlement facilita-
tion activities, which may take a variety of forms,
provided that adequate safeguards are built into
the procedure. And even if no immediate settle-
ment is brought about, the arbitrators will provide
guidance on factual and legal points on which they
would like to hear more. This technique thus con-
siderably streamlines the remainder of the pro-
ceedings and helps to avoid lengthy and costly
rounds of briefs on topics that the tribunal is not
interested in. Importantly, under no circumstanc-
es may the arbitral tribunal impose the holding
of or its involvement in any settlement facilita-
tion process. If the safeguards discussed above are
in place, there should be no ground for concern
in connection with the parties' due process rights,
potential arbitrator challenges and for the award to
be safe from any challenge. The Swiss arbitration
practice inspired by the Vergleichsverhandlung and
the Swiss Rules go a long way towards providing
users with the flexibility they need to include be-
spoke settlement facilitation tools geared
towards an expeditious and efficient resolution of
disputes.

ODR ARBITRATION
AWARD ENFORCEMENT

Juan Pablo Prieto!

Executive Director, ODR-Chile

11 around the world, the pandemic has transformed consumer habits, generat-
ing an exponential increase in online transactions (e-commerce, and others).
As e-transactions grow, disputes related to these kinds of transactions are also
growing. This is an issue that challenges us to seek innovative solutions that
facilitate the resolution of these types of conflicts, which are usually neglected.
The small amounts involved in these disputes or the physical distance between
the parties demotivate the claimants, having in consideration that additionally they

are forced to face complex and long processes that, most of the time, do not offer
reasonable, fair or timely solutions, having as results, for companies, loss of customers
and damage to reputational capital.

At present, it is evident the need to implement strong, convenient, and us-
er-friendly solutions that allow improving access to justice, democratizing the resolu-
tion systems for all these disputes, helping to improve satisfaction feelings and social
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peace. Fortunately, technology has reached the field
of conflict resolution, allowing the transformation
of processes that are traditionally expensive, com-
plex, not very transparent, and difficult to understand
for most people. Richard Susskind, in his book “On-
line Courts and the future of justice” (2019), shows
how litigation is being transformed by the technol-
ogy called “Online Dispute Resolution” (hereinaf-
ter ODR), and proposes it as an alternative solution
to the global problem of access to justice.

ODR is applying the most advanced telecom-
munication technologies to the more tradition-
al methods of conflict resolution, meaning: di-
rect negotiation between the parties; mediation;
and arbitration. ODR is a technological tool thought
and designed as a facilitating element to help pre-
vent, manage and resolve disputes.

Among the benefits in the implementation
of ODR platforms (in particular online arbitration),
we can mention that this is the only system capable
of handling the explosive and sustained growth of in-
ternational transactions, allowing anyone to initiate
a procedure even when the claims amounts are low
and the parties are thousand of kilometers away from
each other. Although the number of benefits of the im-
plementation of an online arbitration proceeding are
significant, there are still barriers that must be broken
down to have an efficient application in internation-
al transactions. The parties of an online arbitration
could reasonably wonder if it is worth submitting their
dispute to an online arbitration procedure, if the final
award or decision will be difficult or expensive to en-
force in a local-different jurisdiction.

For the new era of e-transactions, and especial-
ly for the management of electronic assets, a lot can
be accomplished only by the appropriate use of an
ODR Platform by the correct institution.

For example, in Chile there is an institution
that manages all issues related to the domain names

e ONLINE ARBITRATION AWARD ENFORCEMENT | ANALYTICS

“.cl” on the Internet. NIC Chile is the institution
that not only deals with the registration and trans-
fer of those domain names. It also has established
an online arbitration system that handles all kinds
of conflicts related to this electronic asset. What
is most relevant, it does not require any third par-
ty to enforce the award arising from the arbitration.
In fact, their regulations establish that NIC Chile
will not have any participation in the arbitration
stage, except to designate the arbitrator according
to the procedure and to comply with the arbitration
resolution” ' Since NIC Chile has full control over
the electronic asset in dispute and the Arbitration
proceeding is fully recognized by them, parties do
not need to go to a local court to have the award
enforced if one of the parties does not comply
with what was finally decided.

The same can be applied for example to nu-
merous extremely valuable assets that are electron-
ic nowadays. The control over e-assets is generally
managed by an institution that allows the creation
of “usernames” and “password” that gives full con-
trol over the e-assets. If those institutions also estab-
lished their own ODR Platforms, the same that NIC
Chile does can be accomplished.

At the end, it worth to point out that a good
complement to the previous ideas and a viable ve-
hicle to achieve the binding of said awards, could
be to continue the development of online dispute
resolution platforms together with Smart Con-
tracts?. Smart Contracts are characterized by being
a kind of electronic instruction stored and sealed
using Blockchain Technology, that has the ability
to self-execute pre-established actions, in a trans-
parent and completely secure way. ODR and Smart
Contracts have the potential to eliminate interme-
diaries, simplifying processes and saving signifi-
cant costs for the parties by making electronically
executable any online arbitration award.

! https:
2 htp:,

www.nic.cl/normativa/reglamentacion_funcionamiento_registro.cl.pdf.
digitalchamber.org/assets/smart-contracts- 1 2-use-cases-for-business-and-beyond.pdf.
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ARBITRAATION KITCHEN WITH MICHAEL
D. LEE, AAA-ICDR — KOREAN AND
JAPANESE FUSION. SEASON 1 EPISODE 13

Arbitration.ru publishes a fragment of an interview with Michael D. Lee, vice president of AAA-ICDR
Asia Case Management Center, conducted by Viadimir Khvalei, RAA Chairman of the Board.
This fragment concerns issues of ICDR caseload, settlement and discovery.
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Viadimir Khvalei (VK): | would like to ask you a couple - P ] russan
of questions about ICDR. | have some statistics from ICDR Case Filings (2014-2018) -J ASSOCIATION
the ICDR website with the numbers of cases. It seems
to me that there is some kind of a drop of cases, not
a significant one but still, in recent years. | do not 1,064 Loso
know the statistics for 2019; do you have numbers
somewhere? 1,015

ML (Michael Lee): Yes, it’s 9737 cases. it
9737, is it the number for commercial disputes?

No, it’s for us, for ICDR. I think this is for com-

mercial.
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We will come back to AAA. Although the bars are of dif-
ferent sizes but, frankly speaking, if you put the right
scale, we could say that the number of disputes are
more or less the same, around 1,000 per year, which
is quite a significant number. What | also understood
from your website, these are not only the cases un-
der ICDR International Rules, but you also have cases
under AAA Commercial Rules, and | understand that
these are situations where the parties are referred
to Commercial Rules, although the parties are from
different countries, am | right?
Yes. I think there are multiple rules in AAA.
There are labor rules, Construction Rules,
International Rules and Commercial Rules
and especially between International Rules
and Commercial Rules, they have their own
strengths. And I think a lot of US-based lawyers
who are familiar with the Commercial Rules,
like the Commercial Rules. They may have in-
ternational parties, but they may have stronger
bargaining power and insist on Commercial
Rules, but at other times, International Rules
are really designed to give more flexibility. Be-
cause understanding that international cannot
move as fast as commercial, so there were lot
of features that we specifically, sort of, withheld,
when we were creating In-
ternational Rules, such as
the time for drafting award.
The Commercial Rules still
have the set number of days. _
International Rules used e
to not have certain days, but
now I think we revised it, so
it does have 60-days limita-
tions. So, there are different
sort of rules and there are

[
9%

Construction

Most Frequently Selected Rules

UNCITRAL 231

INTERNATIONAL (ICDR) 299

COMMERCIAL 328
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also UNCITRAL Rules, so we do administer
cases under various rules.

My understanding, when one of the parties is foreign
to the US, then this dispute goes to for administration
to ICDR. Is that correct?

Yes, this is correct.

You mentioned that you have in Commercial Rules

a 60-day limit for issuing an award; and when does

this time limit start to run?
When the hearing is declared closed. At least
in our rule, the day that the arbitrator declares
the hearing closed has its own unique signif-
icance, because from that point on the clock
starts running. So, what we mean by the close
of the hearing is when the arbitrator is satisfied
that he heard everything, he has everything,
or she or he has everything, he needs to make
a decision, so it includes cost submissions,
post-hearing submissions. So, if those are pend-
ing, then the arbitrator will not declare the hear-
ing closed but once every document is in, then
that is the day that the arbitrator will declare
the hearing is closed, no more submissions
and from that day on the clock starts to run.

28% ‘ 27% .

Sports Life Sciences

Agriculture Accounting

CHANGES IN CASELOAD BY INDUSTRY

58% » 29% ‘

Financial Services Telecommunications
» w

6% 5%

Technology Healthcare

And | also found an interesting statistics on your web-

site, there is the case law by industry. On your website

is a 225% increase of cases related to cannabis.
Ithink, ifyoujustlook at this chart, it’sa misrep-
resentation of the entire caseload. The first one
is actually marijuana and under United States
law, the federal law, still it’s illegal, but there
are lot of states that have own state laws that
legalized marijuana. And I think, I’m not 100%
sure, but a lot of those cases have an investment
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element, the investment
on the sort of distribu-
tion and manufacturing.

Table 1: ICDR Has the Lowest Tribunal Fees and Administrative Charges of Six International Arbitral Organizations
for All Cases Regardless of Claim Size

Costs (Tribunal Fees and Administrative Charges) by Institution

So, it’s just like any other
industry, it has manufac-
turing, it has distribution,
it has retail and parties
or people, who I think in-
vest money in those things.
Depending on the states,
if 'm not wrong, a lot

Median Costs
(‘000 USD)

I Tribunal Fees

Administrative Charges

146

of state laws require that
it has to be one sort of en-
tity that has to manufac-
ture and distribute and then do a retail job. So,
I think a lot of investors are interested in in-
vesting in that company. So, I’m sure it’s about
marijuana but aside from that, it looks much
like just a sort of a regular investment and I do
not think that we used to have this category.
We used to have little or a very small number
of marijuana-related commercial disputes, but
then when it got popular and then more states
had legalized it, we began seeing more of these
related cases. So, it’sn’t like we had 400 cas-
es and then it doubled. I think it started off as,
maybe, less than two digit numbers and now
that we have a little bit more, when you see this
growth you get a 225% growth.

My understanding is that Singapore has very strict
regulations on illegal drugs and everyone who flies
to Singapore has a warning that there is a death
penalty for illegal drug trafficking and so on. | would
assume that your ICDR office in Singapore does not
administer these cases.
We have not had a chance to administer mar-
jjuana-related commercial dispute yet, but
Singapore is very strict and they are not shy
about it either when you are in an airplane
to Singapore. During the flight, the flight
attendant will make an announcement.
It simply says you know, how strict it’s when
it comes to drugs in Singapore, so you better
not be carrying anything, because if you do,
we will probably kill you. Something to that
effect not verbatim, but it’s clean here.
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So, you should probably not try to administer canna-
bis-related cases, because Singaporean authorities
would consider it as kind of facilitating an illegal trade.
There is a very interesting chart on your website,
which shows the comparison of the ICDR administra-
tive charges with six other international arbitration
centers: LCIA, SCC, SIAC, HKIAC and ICC. My first
question to you, is that we have just looked into var-
ious rules and we know that there are three different
most frequently used rules — ICDR Rules for Interna-
tional Disputes, Commercial Rules and UNCITRAL
Rules. When you made this comparison on costs, is
it an average of all rules or did you take into account
particularly International Rules?
I do not think that we made different categories
for different sort of rules and I really do not like
this chart, because it compares us to the other in-
stitutions and I do not think that is the point that
we were trying to make with this one. The reason
that we end up sort of being at lower end isn’t
because our administrative fee was lower or be-
cause our arbitrators charge less. I think, when
it comes to administrative fees we’re somewhere
in between major institutions and the arbitra-
tors’ rate it’s up there as well because they are
not sort of unique to our process, good arbitra-
tors are on our list as are on anybody else’s list as
well. So, just because they have our cases does
not mean they will charge less. So, in that sense,
this graph is maybe sort of misleading. What this
graph really sort of signifies, because of the pro-
cess itself where we encourage mediation, where
we divide the filing things on an arbitrative



compensation in to installments, we’re pro-
viding more opportunities for the parties to try
and settle either by themselves or with assistance
of a mediator. So, the result of this chart is be-
cause the majority of our cases actually settle.
And when you settle, the way that our fees are
structured, is you do not pay for the proceed fee
and for the final fee, you do not pay the arbitra-
tors’ compensation, for the most part, if the case
settles earlier then certain dates from the sched-
uled hearing. So it isn’t because our adminis-
trative fee is lower or our arbitrators charge less,
but because the process encourages settlements
and negotiations and when you come to that,
you end up saving a lot of money.

What | also found interesting on your website is
the percent of cases settled is 72%, that is a very high
number.

ICDR SETTLED-CASE STATISTICS

Percent of cases settled: 72%

Percent of settled cases resolved
prior to incurring tribunal fees: 39%

Median tribunal fees for settled
cases incurring tribunal fees: $3,000

Median time from filing to settlement:
Nine months

*Data based on ICDR cases closed between
January 1, 2015 and December 31, 2017
regardless of filing date.

Yes, it is.

My question to you is how did you manage to achieve
it? What kind of magic tools you are using to make
parties settle?
Just to be clear, we did not discuss this prior
to the call but thanks for asking this question,
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because we do not have a big policy in place
for the settlement. What we’re trying to do is
we’re encouraging our case administrators/
case managers to see if they can introduce me-
diation to the parties. So, every step of the way,
when the case is filed, we encourage parties
to mediate. And, to be perfectly honest, about
nine times out of 10 parties do say “No. I want
to just go straight into the arbitration.” But there
are the tenth times when party says “OK, may-
be.” So, we know how difficult it is for the par-
ties to bring up the mediation, because there is
a fear of — do I look weak if I say, I want to try
and settle. So, it has to be the institution who
encourages settlements and when that happens,
the case manager has to be, sort of, encour-
aged to promote it. But, when parties actually
say yes to mediation that becomes another case
file that we have to open and it goes through
the process of appointing mediations. We do not
charge for those initial or additional filing fee
for the mediation. It was, sort of, doubling their
workload, so we were scared what if they do not
really encourage mediation. So, we created an
incentive program where, if case managers are
successful at convincing parties to try and me-
diate, they get a small bonus whether the case
actually settles or not. So, it’sn’t a huge policy
but it’s sort of built into the culture of dispute
resolution. We’re trying to see if parties can
come to an agreement, because even though
arbitration may have started, the award may
not be the best sort of a result that you can get.
There are a lot of other detours that you can take
that may lead to the better solution. So, we en-
courage mediation 100% of the time and we en-
courage negotiation 100% of the time. The way
that our filing fees are structured isn’t you pay
the whole thing and that’s it. We break it down
into three — so there is an initial filing fee, there
is a proceed fee and a final fee. So, if you come
to an agreement and then settle, then you may
not even have to pay the proceed fee or final fee.
You may not even have to pay for the arbitra-
tors’ compensation, you are liable for the work
that the arbitrator has actually done. So, there
are a lot of incentives that are built in through-
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out the process to encourage settlement. I think
there are two factors: the corporate culture that
promotes mediation and negotiation, and then
the fee structure that encourages the party or cre-
ating incentives for parties to settle. I think that
is what leads to a high number of settled cases.

Many European companies are afraid of going
to the US market and to the US litigation because
of discovery. Discovery, | believe, is a nightmare of lit-
igation in the US. But, from the other side, it encour-
ages or forces the parties to settle to avoid significant
costs related to discovery. So, my question to you is,
how often from your experience do the tribunals use
e-discovery or limited discovery or full-scale discovery
in arbitrations administrated under ICDR Internation-
al Rules or Commercial Rules?
I think, we have seen a lot of variations. A lot
of times parties adopt IBA Rules. But I think,
what is more important, is our rule and the way
we see discovery. We knew what other people
were thinking, just like you described the US
litigation-type discovery. Parties expect that
if there is a US side or if you get US arbitrators,
you open yourself to an immense amount of dis-
covery that may bankrupt you. So, even though
it’sn’t really our sort of a problem, uniquely,
I think the discovery is a problem throughout
the whole international arbitration industry.
We had to make a stronger point, so we did
put it in our rule. I think we may be the only
institution that has such a rule. What used
to be a guideline now is a part of the rules, which
specifically says — in international arbitration
those type of US-style discoveries, interrogato-
ries and depositions are not allowed. And then,
we gave a lot of powers to the arbitrators to reject
the request for discovery, because we were trying
to encourage arbitrators to manage their cases,
say “no” to the discovery request. And the ar-
bitrator came back and said: “Unless you em-
power me, I tend to include more evidence than
reject them.” So, we took what we used to have
as a guideline and then put that in our rule. So,
arbitrators could cite it, saying, as you can see
in ICDR International Rules these are not al-
lowed and I have the power to make the final
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call. So, that applies, interestingly, even if parties
agreed to expanded discoveries, because there
may be Chinese parties and then US parties, but
they all appoint US lawyers. Then two lawyers
may come together and then agree to expand
the scope, an arbitrator can override them, say-
ing: “No, that is too much.”

But under Commercial Rules, | understand that dis-
covery is still allowed?
Yes, I think so.

And it might be the reason why they choose commer-

cial rules for international disputes.
Well, that’s why I think we, sort of, encourage
parties to use the International Rules, because
the International Rules reflect that. Our ba-
sis for our Commercial Rules, I think, I could
be wrongbut it was, sort of created for the US cul-
ture. Even in the United States, if you ask for dis-
covery, I think there is a strong sort of movement
against discovery, that is just too much. At least
that is what international folks are trying to in-
spire US domestic people.

Well, | believe | was in the United States almost 30
years ago and | believe even at that time there was
a movement against discovery but this movement is
still there.

Yes, I know. We were trying to fight it.

OK, there is also an interesting feature of your rules
related to emergency measures and you have a spe-
cial procedure. Is there an emergency arbitrator or is
it a tribunal who are taking these emergency mea-
sures? How does this work under your rules?

794

# of applications for Emergency Measure of Protection filed

83 [

# resolved

# pending as of 12/31, consolidated
or rule not applicable



I know a lot of other institutions talk about emer-
gency measures and it’s a hot topic for others
to talk about, indeed it is. But we actually hap-
pened to be the very first ones who pioneered this
area. We used to have something similar in our
Commercial Rules, but then it was not being
utilized as much as we saw, we thought that this
will be very beneficial, especially in the interna-
tional setting. So, we decided to adopt it but we
did make a modification when we were taking
the emergency arbitration portion of the rule
from the Commercial Rules and transferring
to International. What we did, was we changed
it, so it became an opt-out provision. So,
it applies automatically, unless parties opt-out
of it. Before, under Commercial Rules, it was
an opt-in provision, meaning it did not apply
unless parties sort of agree that emergency mea-
sures will apply. From that point on, it was, kind
of, controversial at an earlier stage but, I think,
the industry a couple of years later saw the ben-
efits to it. I think, after two years the Stockholm
Center adopted a very similar version and then
about a year later after that STAC adopted a very
similar version and then some time later ICC
created their own versions and have them. So,
I think it’s good, because if it benefits the entire
industry benefits, then we don’t mind sharing
the idea, because it works.

You know that | personally was against these interim
measures in the arbitration, simply because there was
no enforcement to state courts. Some countries en-
force interim measures but majority of countries do
not. So, my position was, if you want to have real in-
terim measures, you should go to state courts rather
than to tribunal. But then, | have to say, | reconsid-
ered my view, when | realized how many parties are
voluntary complying with the interim measures. Be-
cause the parties want to win the dispute, they do not
want to look like bad guys in the eyes of the tribunal,
so if the tribunal issues interim measures, the parties
voluntary comply with it in the majority of cases.
You know, in the initial stage there was a lot
of skepticisms and a lot of views against it.
And there are different standards and in some
part of the world you may not even need
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it or you cannot even have it. Like in China,
only the state courts can issue interim mea-
sures and in London and in Korea the courts
move faster. But when we were considering it,
the nature of the emergency measure is you
need something done quickly, either to freeze
assets of somebody else. Without this, par-
ties were forced to go to national courts,
and if there are multiple jurisdictions, because
the assets were spread out in multiple jurisdic-
tions, that meant a different standard for each
jurisdiction and having to hire lawyers for dif-
ferent jurisdiction and filing and then what
if you come up with conflicting decisions. So,
our idea of emergency arbitration was not re-
ally to compete with the state court or say that
you shouldn’t go to the state court, we were
trying to create an option for parties to use
if they wanted to. Because the reason that in-
ternational arbitration wasn’t fully utilized,
when it comes to emergency measures, was
that it took all institutions a long time before
we can put together a tribunal — sometimes
a month, two, three. But that’s when you need
interim measures right away, even though there
is a national law that allows the arbitrations
to issue interim measures, we did not have any
people. So, when we were creating emergen-
cy arbitration, the idea was there, but we had
to make sure that things happened quickly. So,
within 24 hours we will reach out, we get peo-
ple. But also, there were different standards
as well. So, that was sort of challenging, when
there was nobody to, sort of, copy from. So,
in some parts, there is an ex parte emergency
relief that is allowed, in some part of the world
notice is required; so how do you create
a rule that satisfies multiple jurisdictions? So,
we went by a higher standard, where we re-
quire a notice to be served on the other side
for emergency rules.

Michael, we need to speed up a little bit, because
we have so many questions before we leave. | want
to show some statistics related to diversity at ICDR.
I've noticed that 22% of ICDR panel is female, also
22% of cases had a female arbitrator appointed.
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Do you see the same ratio in appointment of female
arbitrators from the parties and from institutions?

Commitment
to Diversity

 had a female arbitrator appointed

Well, that is hard. What we can do, we can con-
trol. What others do, we don’t have the right
to control what they do. At least what we’re
trying to do is, we put it in our system, so when
you follow our workflow using our software,
when we’re putting together a list of arbitrators
for the potential case, there is a pop-up win-
dow that pops up saying “Have you satisfied
20% diversity requirements?” If we say “No,”

then we have to write a reason why we couldn’t
have other female arbitrator listed. So, it’s much
easier for the case manager to just find a female
arbitrator, so that way we can fulfill the require-
ment. I think there’s a policy question — diver-
sity for the sake of having a female arbitrator
then that’s diversity done wrong. We wanted
to provide more opportunities for them to sort
of grow and get the experience, because we don’t
have ... It’s a chicken and egg, we don’t appoint
them then how can they accumulate experi-
ence? So, we do what we can. Especially in Asia,
I think for the chair arbitrators, parties tend
to stay with, sort of, male senior-level arbitrators.
But we’re seeing some changes, but we’re trying.

OK, let’s talk about the third dish, it’s fried rice. | un-
derstand that it’s pretty traditional in Chinese cuisine.
We've a list of ingredients for it and we also have
a nice video | want to share. <...>

The full print version of the interview with Michael
D. Lee will be published in the new illustrated
ArbitRAAtion Kitchen Book — to be released 17th
of December by the RAA.
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PEKPALLIEHVIE APEUTPAYKA MMPOBbIM COITALLEHMEM | AHAJTUTUKA

NPEKPALLEHUE MEXXAYHAPOAHOIO
APBUTPAXXA MUPOBbLIM

COMALWEHUNEM

Bryan Cave Leighton Paisner (Russia) LLP

[ KOpuii babuues [
CO8EMHUK
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TOPOHBI HEPENKO TOTOBBI WATUM Ha B3a-
WMHBIE YCTYIIKM U MOTYT JOCTUTHYTH CO-
IJIallleHUsT KaK O TOJIHOM TMpeKpalieHun
CIopa, TaK M O COIIaCHUM IO YacTU Mpeab-

SIBIEHHBIX TPEOOBAaHWI W JaXe O MPU3HAHWUMU HE-

KOTOPBIX OOCTOSITEJIbCTB, HAa KOTOPBIX OCHOBAHBI

MpeabsBIeHHbIE TpeOboBaHUS. OT TOrOBOPEHHO-

CTEeil CTOPOH 3aBUCST UX MPOLIECCYATbHbBIE TEWCTBUS

B paMKaX MHUIIMMPOBAHHBIX pa30npaTebCTB.

B nHacTtosieii ctatbe MBI 00CcyauM HauboJiee
YHUBEPCAJbHOE CPEACTBO MPUMUPEHUS — MUPO-
BO€ coallleHue, TO €CThb JOTOBOP CTOPOH, KOTO-
pbIii GUKCUPYET MX MO3ULIMU IO OTHOIIEHUIO IPYT
K JIpYyry W JnajbHeiIue AeliCTBUsSI, HallpaBJIeHHbBIC
Ha mpeKpalieHue criopa MexxKay HUMU.

YHuBEpCcasbHOCTb
MMUPOBOIO COrJ1alLlEeHUs
U TpeboBaHUA K HEMY

Kak cnemyer W3 TIpMBEICHHOTO OIpeNCTCHUS,
MOJ MMPOBBIM COIJIAIlIEHWEM Mbl IOHMMAEM OT-
NeJIbHOE, BHETPOIIECCyalbHOE COTJIAIlIEeHUE CTOPOH,
KOTOpOE 3aKJII0YaeTcss UMW B TOPSIIKE, MPUHATOM
JUTS 3aKJTI0YEH ST JTIOOBIX MHBIX TOrOBOPOB. PyKoBoI-
CTBYSICh MPUHIIMITIOM CBOOOIBI JTOrOBOpPAa, KOTOPbIN

«r

Amumpuii MunewuH
topucm

MPU3HAETCS MPAKTUYECKU BO BCEX IPaBOIOPSIKaX,
CTOPOHBI MOTYT YpPEryJIupoBaTh JIIOOble B3aMHBIE
MPEeTEeH3UU, a TaKXKe CoriacoBaTh MOJHBIN MepeYeHb
TeX NECUCTBUIA, KOTOPbHIC KaXIasi U3 CTOPOH IOJDKHA
COBEPIIUTH TSI TPeKpallleHUs Cropa.

BmecTe ¢ TemM HalMOHaJIbHOE MpPaBO BCeraa
yCTaHaBJIMBAET OMpe/esIieHHbIe TpeOOBaHUS IS 3a-
KJIIOYEHUST TOTOBOPOB, KOTOPBIE MPUMMPSIONIAECS
CTOPOHBI TOJIKHBI COOTIOCTHU TS TOCTVXKEHUST CBOE T
1eJIu. AJITOPUTM AEWCTBUI CTOPOH, TAKUM 00pa3oMm,
00s13aTeIbHO BKJIIOYAET B ce0s1 BLIOOP MTPUMEHUMO-
ro mpaBa, Hapsay C MOCJIEAYIOIINM 3aKJIIOUEeHUEM
JIOTOBOpa B MPEANMUCAHHBIX MPUMEHUMBIM ITPaBOM
(opme u Tiopsinke.

CJTOXXHOCTH TIEPETOBOPHOTO Mpollecca, a TAKXKe
cOOJTIOIeHNsT BCeX TpeOOBaHWIA MPUMEHMMOTo Ipa-
Ba MPU 3aKJIIOUEHUU MUPOBOTO COTJIAIIEHUS] MOXHO
MPOWJUTIOCTPUPOBATH TPUMEPOM U3 HAILIEH TTPAKTUKH.

BrIBIINIT IUpeKTOp MPeAnTPUSTAS U COOCTBEH-
HUKM OM3HEeca, KOTOPBIM OH PYKOBOIWJI, HAMEpEBa-
JINCH 3aKJTIOYUTh MUPOBOE COTJIallleHre 00 Yperyau-
pPOBaHMUM BCEX B3aMMHBIX MpeTeH3uii. B yacTHOCTH,
TUPEKTOp coOMpascs oOpaTUThCS C HECKOJbKUMU
TpeOOBAHUSIMM KaK K CaMOMY MPEANpUSITUIO — POC-
CUICKOMY IOPUINYECKOMY JIUILY, TaK U K €ro eIuH-
CTBEHHOMY aKIIMOHEpPY — KWIIPCKOW KOMIIaHUH,
Y KOTOPBIX, B CBOIO OY€peb, UMEIUCh BCTPEUHbBIC
TpeOOBaHUS, CBSI3aHHBIE C TPYIOBOU JesATENb-
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HOCTBIO OBIBIIETO AupekTopa. s HCKIoYeHus
OyAylIMX CIIOPOB, a TakxKe OKOHYAHMS YXe WHU-
IIMAPOBAHHBIX pPa30MpPaTeIbCTB CTOPOHBI XOTEIU
3aKJIIOYUTh TPEXCTOPOHHEE MUPOBOE COTJIAIICHHUE.

B xone nauTeapHOTO MEpEeroBOpHOro IMpoiiecca
CTOPOHBI COCTaBUJIM IMPOEKT MMPOBOIO COTLJIAllle-
HUSI, KOTOPBIIA HaMepeBaluCh MOAYMHUTDL aHTJIMIi-
ckoMy mpaBy. KpoMe Toro, B MpoeKkTe CorjlaleHust
OblUTa MpeaycMOTpeHa Iepeaaya BCeX BhITEKAIOIIUX
U3 COTJIallleHUs CIIOPOB B apOUTpPaX B COOTBETCTBUU
¢ ApOuUTpaxkHBIM perjlaMeHTOM ToproBoii IajaThl
. CToKroibMa.

Tlo psimy mpu4uH poccuiickasi KOMIaHMST OTKa-
3aJ1ach OT 3aKJIIOUYEHUSI MMPOBOTO COTJTAIIEHUsT, KOTO-
poe yXe moanucai ee ObIBIIUI TUPEKTOP U KUITPCKasT
XOJIIMHTOBasl KoMMNaHMs1. TeM He MeHee ObIBIIUIA 11~
pPEKTOp KOMIMAaHWM, MoJlaraBlIvii, YTO MUPOBOE CO-
[JTalllEHUE BCTYIWJIO B CUJTY, OOpaTWICS B apOUTpax
C TpeOOBAaHMEM O €T0 UCTIOJTHEHUH.

B xome pasbupatenbcTBa apOUTP paspermni
MHOXECTBO HEOTHO3HAYHBIX BOIIPOCOB, CBSI3aHHBIX
C 3aKJII0YEHUEM MUPOBOTO COIJIAIICHUS: TOCTUTIU
JIN CTOPOHBI COTJIAIlEHUsI O BbIOOpE MPUMEHUMO-
ro npaBa? CBS3bIBAIOT JIU ACHCTBUS MaTePUHCKOM
KUTIPCKOM KOMMaHWU, TTOANKUCABIIEH MUPOBOE CO-
[JIallleHWe, JOYEPHIOI POCCUMCKYI0 KOMITaHUIO?
O6namanu M JUla, OCYIIECTBISBIINE MEPETUCKY
O 2JIEKTPOHHOI MoYTe, MOApa3yMeBaeMbIMU TOJI-
HOMOUMSIMHU Ha 3aKJII0YEHUE COTJIallleHUs OT UMe-
HU poccUuiickoi kKoMnaHnuu? JIeficTByeT 1M MUPOBOE
COIVIallleHWE B OTHOIIEHUM JBYX JIUL, KOTOPHIE €T0
3aKJII0YMIN, BHE 3aBMCUMOCTM OT TOrO, 4TO Tpe-
Thsl CTOPOHA COIJIallleHWe He Tmoanucana? Ces3aHa
JIN poccUiicKasi KOMITaHUSI apOUTpaXKHOU OroBop-
KOIi B MUPOBOM COIJAlIEHWU, NaXXe €CAU HUKTO
He MOIMucal JOKYMEHT OT UMEHU 3TOI KOMIaHun?

Kaxk BumIHO U3 M3JIOKEHHOIO, MpolEecc Mepe-
TOBOPOB U NaJIbHENIIIee 3aKII0YEHUE MUPOBOTO CO-

[JIallleHUsT TTOANANaoT MO IEeUCTBUE 1IEJIOTO psiia
MPaBOBBIX HOPM W MHCTUTYTOB:. MOPSIIOK BEICHUS
MeperoBopoB, MPEAIOrOBOPHAsT OTBETCTBEHHOCTb,
(opmMa 1 TopsIOK 3aKII0YEHUST JOTOBOPOB, MX HE-
JNEeHCTBUTEIbHOCTh, TPABOCIIOCOOHOCTh, IIpeacTa-
BUTEJILCTBO U UHBIE!,

OpHako mMepeyeHb BO3HUKAIOIIMX ITPaBOBBIX
BOIPOCOB HE OTrPaHUYUBAETCS TEMU, KOTOPHIE BO3-
HUKAIOT B CBSI3U C 3aKJIIOYEHUEM MMPOBOTO COTJia-
IeHus. 3HaYeHWe UMEET U TO, KaK CTOPOHBI chop-
MYJIUPYIOT TIPEAMET COTJIAIICHMUS.

NMpekpawyeHue
MeXXyHapoAHOro
apbuTtpakHoro
pa3bupaTtesibcTBa

KaK npeaMeT MUPOBOIo
corzalieHus

Yame Bcero MHUpPOBBIE COTJIAIIEHUS 3aKIIOYAIOT-
Ccsd B CHUTyallMd, KOTJa CTOPOHBI Y€ OOpaTUIUCh
K TIpolleflypaM paspelleHusl Cropa — HalpuMep,
OJlHA M3 HMX Tepeaana crop B apoutpax. B Takom
ciydae ¢ Hayajla apOUTpaxa B OTHOUIEHWH CTOPOH
MPUMEHSIOTCS U30paHHbIe UMW MpaBuiIa apoOuTpa-
>Ka ¥ COOTBETCTBYIOIIIME HOPMBI TTpaBa Mo MECTY ap-
ouTpaxka (seat of arbitration). OTu mpaBuIa U HOPMBI
OIPEAENISIOT Te KOHKPETHBIE TTPOollecCYyaIbHbIE Oeii-
CTBUSI, HaIlpaBJICHHbIE Ha MpeKpalleHue apouTpa-
>Ka, 0 KOTOPBIX CTOPOHBI MOTYT JOTOBOPUTHCS B MU~
POBOM COTJIaIlIEHUH.

Kak rmokasbpiBaeT MpakTHKa, OOJbIIMHCTBO
IOPUCIUKIIUIA U apOUTPAKHBIX PETJIAMEHTOB ITO3BO-

! Bonpocbl, cés3aHHble ¢ 3aKAYeHUeM MUPOBO20 COAAUICHUS, KAK NPABUAO, ONPeOeAstOMCs 8 COOMBEMCMBUU ¢ U30PAHHbIM
CMOPOHAMU NPUMEHUMbIM npagom. [Ipu 3mom snauumenvHyio CiodCHOCMb Npedcmagisien GONpoc 0 NPUMEHUMOM npase,
eciiu CmopoHblL MUPOBO20 CO2Nauie s e2o He ebibpanu. bonee mozo, paspewenue 0anHo2o 60npoca CMaHoOBUMCs Kpaiine
HenpeocKazyeMulM npu nepeoaye cnopa 6 apoumpagic, yHumaoleds MHONICECMBO NOOX0008, KOMOPbIMU ApOUMPbL MO2Ym py-
KOBOOCMBOBAMbCA NPU ONpedeneHuy npUMeHuMo2o npasa (cm. Acockosé A. B. Konausuonnoe pecynuposanue 002080pHbIx
obsizamenvcms. M.: M-Jlozoc, 2017. C. 531-560). B onucanHom @vluie cnope apoump nocuumar, umo NPpUMEeHUMbIM 6715~
emcs anenuiicKoe npaso, YKA3aHHoe 8 NPOeKme MUpo8o20 CONAUEeHUs, NOCKONIbKY CIOPOHbL pa3oupamenbCmed He monabKo
He OmpuYaIu NPUMEHeHUs HOPM AH2IUTICKO20 NPAasd, HO 0adice CMPOUNU CBOI0 APSYMEHMAYUIO O 3AKIIOYEHHOCU UIU He3d-
KIIOUEHHOCIU MUPOBO20 CONAUEHUS C YHEMOM €20 NOLONHCEHU.
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JISIIOT CTOPOHAM BKJIIOYATh B MUPOBBIC COTIAIICHUS
CJIeyIoIIMe YCIOBUS:

*  MCTEll OTKaXeTCs OT 3asIBJIEHHOTO TPEOOBAHMS;

*  CTOPOHBI HAIpaBIT apOUTPAM COBMECTHOE

3asiBJICHUE O TIpeKpallieHUM apOuTpaxa;

* CTOPOHBI OOpaTATCSA K COCTaBy apOMTpaxka

¢ MPOChOOI BEIHECTU apOUTPaXKHOE pelle-
HUE Ha COTJIACOBAaHHBIX YCIIOBUSIX.

ITepBbie aBe hopMbl MpeKpalleHus apOuTpa-
>ka B OOJIbIIEH CTeTIeHU XapaKTepHBI 151 pa3oupa-
TEJIbCTB, B KOTOPBIX CTOPOHBI XOTAT CHU3UTH CBOU
pacxoibl, KeJIaloT COXPaHUTb KOH(UIECHIIMATb-
HOCTb YCJIOBHI1 MUPOBOTO COTJIAIIICHUSI, TNOO B pef-
KHUX CUTyallMsIX, KOT/a pelleHue apOouTpaxa Oymer
UMETh ACKJIapaTUBHBIN XapaKTep U eTo MpUBEACHUE
B MCMOJHEHNWE HE MPUHECET CTOPOHAM IpaKTHUYe-
CKOW TOJIb3bI°. B TakoM ciyuae cocTtaB apOuTpaxa
MpeKpaiaeT apouTpaxkHoe pa3oMpaTesbCTBO MPU-
HSTHEM OTIEIbHOIO aKTa — OMpeaeIcHUs I T10-
CTaHOBJICHUST .

Uto kacaeTcs BbIHECEHMSI apOMTPasKHOTO pe-
IIEHUST HAa COTJIACOBAHHBIX YCJIOBUSIX, TO 3Ta TMPO-
Leaypa Takke o0nagaeT TOCTOMHCTBAMM, K YMCITY
KOTOPBIX TPaJAULIMOHHO OTHOCIT OOJBIIYIO TMPEe-
CKazyeMocTh U (hOpMaTu30BaHHOCTb YCJIOBUI MM-
pOBOro COTrJIallleHUs, a TJaBHOE — BO3MOXKHOCTh
MPUHYAUTEIBHOTO WCIOJHEHUS TIPUHATOTO apOu-
Tpamu penieHusi*. Bmecte ¢ TeM Tpu oGpallleHUn
CTOPOH K Takoi dhopMme MmpeKpalleHus] apOuTpaxk-
HOTO pa3doMpaTebCTBA KIIOUYEBBIM CTAHOBUTCS BO-
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npoc, OyayT Ju corjiacoBaHHbIE CTOPOHAMU YCJIO-
BUSI IPUHSITBI apOUTpaMH.

Kak wu3BecTHO, poccuiickoe TMpoleccyaabHOe
3aKOHOIATEILCTBO, IIPUMEHSIEMOe MPH pa3pelIeHUN
CITOPOB B TOCYAapPCTBEHHBIX CyJaX, BO3JIaracT Ha CyIbl
MPOBEPKY 3aKOHHOCTU YTBEPXKIAEMBIX MUPOBBIX CO-
IIALIEHWI, a TAK3Ke ITPOBEPKY TOTO, YTO MUPOBOE CO-
IUIallleHWe He HapyIIaeT ITpaB ¥ 3aKOHHBIX MHTEPECOB
tpeTbux il . CtaThst 30 3akoHa PD ot 7 uons 1993
roga Ne 5538-1 «O MexkImyHapOIHOM KOMMEPUYECKOM
apOouTpaxke» HE COINCPXKUT KpUTEpUsl, HA OCHOBa-
HUM KOTOPOTO COCTaB apOUTpaXka MOXET OTKa3aTh
B IPUHATUN PELICHUST HA COTIACOBAHHBIX YCJIOBUSX,
HO YKa3bIBaeT, UTO YTBEP:KIECHWE TAKOIO PEIICHMS
MPOU3BOAUTCSI TPETEHUCKUM CYIOM «IT0 IIPOChDOE CTO-
POH ¥ TIPY OTCYTCTBUU BO3PaXKEHMI C €0 CTOPOHBI»,
TEM CaMbIM OCTaBJISISI pellleHWe DaHHOro BOIIpOca
TOJTHOCTBIO Ha YCMOTpPEeHME apOUTPOB.

IToaxon oTeyecTBEHHOrO 3aKOHOJIATENSI OCHO-
BaH Ha TmojoxkeHusix TumoBoro 3akoHa FHOHCHU-
TPAJI o MexayHapogHOM TOProBOM apOUTpaxe,
npu GOPMYJIUPOBAHNN TIOJIOKEHUII KOTOPOTO BBI-
CKa3bIBAJINCh MHEHUS O TOM, YTO apOWUTPHI BOBCE
He ITOJIKHBI 00J1aaTh IMCKPELMEid TI0 TaHHOMY BO-
npocy 1 o0s3aHbl YTBEPKAATh JII0OOE CoTjallleHue
cTopoH apoutpaxa’. TeM He MeHee JHMOepaIbHbBINA
noaxo TUoBoro 3akoHa ObIJI BOCIIPUHST B 3aKOHO-
JaTeJIbCTBE OOJBIIMHCTBA ITPOapOUTPaAKHBIX IOPHC-
JUKLWI’. AHAJTOTUYHBIM 00pa30oM U OOJIBIIMHCTBO
apOUTPaKHBIX PETJIAMEHTOB MCXOAUT U3 HEOTpaHU-

2 Kryvoi Y., Davydenko D. Consent Awards in International Arbitration: From Settlement to Enforcement, 40 Brook. J. Int’l
L., 2015. P. 834—835; UNCITRAL Model Law on International Commercial Arbitration: A Commentary, Cambridge, Cam-
bridge University Press. P. 775.

3 Hanpumep, coznacno n. 2 § 43 Ilpasun apoumpasica mexncoynapoonvix kommepueckux cnopoé MKAC npu TIIII P®,
npU omKaze UCmya om c60e2o mpebosanus Uil npu HAIUYUU 002080PEHHOCHU CIOPOH O NPEKPAWeHUY apOumpaicHo2o
pazoupamenbcmed OHO NPEKPauaemcs cOOMEEemCcmeyioWuM nOCManosienuem. H3n0oceHnoe noIHOCmbIO CO2NACYemcsl
¢ nonoxcenusimu cm. 30 3axona P@ om 7 urons 1993 200a No 5538-1 «O mexncdynapoonom Kommepueckom apoumpaice».
Ananoeuunas npouedypa 603MOICHA 8 COOMBEMCMBUL C DONBULUHCINEOM APOUMPAICHBIX Pe2AaMEeHMO08 U Ha OCHOBAHUU HOPM
3aK0H08 00 apdoumpasice 8 OONLUIUHCIBE NPOAPOUMPANCHBIX FOPUCOUKYULL.

* Cm., nanpumep, Born G. B. International Commercial Arbitration, 2nd ed.; Kluwer Law International, 2014, P. 3021—
3023; Krivoi Y., Davydenko D. Op. cit., p. 835—838.

SYacme 6 cm. 141 AITIK PD, u. 6 cm. 153.10 I'TIK P®D.

¢ B uacmuocmu, maxoii nooxod 3axpenien ¢ 3axonodamenscmee Eeunma, a 3axonodamenu beaveuu u lepmanuu nocuu-
manu HeobxXo0UMbIM 02PAHUYUMb BO3MOJICHbLE OMKA3bL APOUMPOE OM NPUHAMUS PeUleHUsl HA CO2AACOBAHHBIX YCAOBUAX CAY-
yasamu, Koeda makoe peuieHue npomugopeyulo ool nyoIuuHoOMy Nopsioky. Buecme ¢ mem, kaxk ommeuwaemcsi 6 iumepamype,
nooobHoe omemynienue om popmynuposku Tunoso2o 3aKoOHA He UMeen KAKO20-Tub0 CyuleCmeeHH020 GIUSHUSL HA NPAKMUKE
(ecm. UNCITRAL Model Law on International Commercial Arbitration: A Commentary. P. 778—780, 786).

7 Born G. B. Op. cit., p. 3022.
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YEeHHOT'O YCMOTpPEHUST apOUTPOB IO BOIIPOCY O MPHU-
HSITUU PEIICHUST Ha COTJIACOBAaHHBIX YCJIOBUSIX®.

HecMmoTpst Ha HajM4Ke IIMPOKOTO YCMOTPEHMSI,
apOUTPBI JOJDKHBI B JTIOOOM CJTydae YIUTHIBATH BOJIIO
CTOPOH U CTPEMUTHCS K pa3pellIeHHIO CIIOpa B TOM YKC-
Jie TTyTeM TTPUMUPEHKSI CTOPOH. DTO TIpeonpeaessieT
BHUMATEJIBHBIN TIOIX0 apOUTPOB K MCCIICIOBAHUIO
OTHOIIIEHUI CTOPOH apOuTpaxka MpH PacCMOTPEHUM
MPOCKOBI O TIPUHSATUYM PEICHUSI Ha COTIaCOBAHHBIX
ycroBusix. [1o CBUIETENILCTBY KOJUIET, HanboJjiee KBa-
J(ULIMPOBAHHBIE apOUTPhI HAYMHAKOT aHATU3 C BBI-
SICHEHUsI, MMEETCST JIM MEXIy CTOPOHAMM IEVCTBM-
TeJIbHBIA CITOp, KOTOPBI TpeGOBal pa3pelicHUs
IO TIPOLIeAype apouTpaka, a 3aTeM IMepexosT K ycTa-
HOBJICHUIO TOTO, KaK CYIIIECTBO CIIOPa COOTHOCHTCSI
C YCJIOBUSIMA MMPOBOTO COTJIAIIICHHUST.

[IpoBeneHue B TOM MM MHOM (hopMe TTPOBEPKU
YCJIOBUIT MMPOBOTO COTJIAIICHMS TTO3BOJISIET apOu-
TpaM YIOCTOBEPUThCS B NEWCTBUTEIBHOCTA OTHO-
IICHWI CTOPOH, a TaKKe B TOM, YTO MPUHUMAaEeMOe

pelieHre Ha COIJIaCOBAHHBIX YCJIOBUSIX SIBIISICTCS
HCTIOJTHUMBIM U He Oy/IeT OTMEHEHO KOMITETEHTHBIM
CY/IOM, YTO B KOHEYHOM CYETe TTOJIHOCTBIO COOTBET-
CTBYET 1IeJISIM apOUTPakKHOTO Pa30MpaTe/IbCTBA.

BbiBoabl

IIporiecc 3akitoUeHUsT MUPOBOTO COTJIAIIEHUS SIB-
JISICTCS KOMIUIEKCHBIM U TpedyeT CTpaTeruvyecko-
ro BUACHUS, KOTOPOE YYWUTHIBAET OCOOEHHOCTHU
KakK MaTepuajbHbIX, TaK U MPOIeCCyalbHbIX HOPM
U PETJIaMEeHTOB.

B 3aBUCUMOCTH OT KOHKPETHBIX OOCTOSTETHCTB
JieJla CTOPOHBI CIopa MOTYT mpuberaTb K pa3HbIM
MopsiikaM  TMpeKpalieHnsT apOUTPaKHBIX pa3ou-
patenbcTB. BoiOOp TO# Min MHOI (DOPMBI 3aBUCUT
OoT psaa (HakTopoB: MPUHYAUTEIbHON WCHOJHU-
MOCTH, KOH(MDUACHUIMAIBHOCTU YCJIIOBMI, CHUXKE-
HUSI PacxXolioB, CPOKOB HUCIOJHEHUS COTJIallleHUs
U UHBIX 00CTOSITEJIbCTB KOHKPETHOTO CIopa.

8 Cm. § 36.9 Apbumpadicroeo peeramenma LCIA 2020 eoda, cm. 33 Apoumpaxcroeo peeaamenma ICC 2017 eoda, cm. 45
Apbumpaxcroeo peenamenma SCC 2017 cooa, § 39 [Ipasun apoumpasica mexncoynapoonsix Kommepueckux cnopos MKAC
npu THIT PD 2017 200a, cm. 37 Apoumpadicnozo peenamenma VIAC, n. «a» cm. 37.2 Apbumpasicnozo peenamenma HKIAC

2018 2o00a.

? Di Pietro D. Party Autonomy and Public Policy Awards by Consent in F. Ferrari (ed.), Limits to Party Autonomy in Inter-
national Commercial Arbitration. Juris, 2016, p. 389—390 (yum. no UNCITRAL Model Law on International Commercial

Arbitration: A Commentary. P. 787).
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NMPOBJIEMbl COOTHOLUEHUA
NMPOLEAYPbLI MEOAVUALIUUN U
TPETEMCKOIO PASBUPATEJIbCTBA
B CBETE POCCUNCKOIO
3AKOHOAATEJIbCTBA

Amumpudi
JaeviOeHKo

K. 0. H., 0oueHm
MIr'MMO u HWY BLLI3,
ucnosiHUMe1bHbIl

cekpemapb
3KChepmHo20 cosema
npu Ap6umpaxicHoti
komuccuu ICC Russia

paBOBBIC BOTIPOCHI COOTHOIIIEHUS MTPOLIEAYPbl MEAMAIIMU U TPETEMCKO-

ro pa3oupaTeabcTBa OYEHb BaXKHbI Ha MpakTUKe: 1 3P GEeKTUBHOTO

YperyJIupoBaHUs KOMMEPUYECKUX CITOPOB HEPEJKO UMEET CMbICI 00pa-

TUTbCS K 00eMM MpolieaypaM B TOW WM MHOMU TOCJeI0BaATEIbHOCTU
B 3aBUCHMOCTHM OT KOHKPETHOTO cliydyasi. OTU BOMPOCHI TIPSIMO PEryaupyroTcs
POCCUMCKMM 3aKOHOAATEIbCTBOM, XOTS PETYJUPOBaHUE BEChMa JIAKOHUYHO.
Tak, B ®eaepanbHOM 3aK0HE OT 29 nekadpst 2015 roma Ne 382-D3 «O6 apobuTtpa-
ke (TpeteiickoM paszouparenbcTBe) B Poccuiickoit Menepannu» (naiee — 3aKOH
00 apouTtpaxe) coaepxxutcs riiaBa 10 «CooTHoleHre apOUTpaxkKa U MpoLeayphl
Meauamnuu». Kpome Toro, COOTBeTCTBYIOIIME MOJOXEHUS ecThb B DeaepaabHOM
3akoHe ot 27 utoJisg 2010 roma Ne 193-®3 «O06 anbTepHaTUBHOM MPOLIEAYypE ype-
TYJIMPOBaHUS CIOPOB C yYaCTUEM MOCPeIHMKa (Mpoleaype Meauanun)» (aa-
Jiee — 3aKoH o Meauauuu). PaccMaTpruBaeMble HUXKE HIOAHCHI IIPEICTaBIISIOTCS
B 9TOI CBsI3U HanboJiee BasKHBIMU.

Kakoe 3HauyeHne nmeeT oroBopka/cornawieHume
O NPUMEHEHUU Npoueaypbl Meauauun ass rnpasa
CTOPOHbI 06paTUTLCA B apoUTpark?

OO0 5TOM roBopuTCH B CT. 7 3aKOHA O MeIUALIMU:

«3. Hamuuue cornamieHusi 0 TPUMEHEHMHU TMPOLEAYpbl MeIMalluu, pPaBHO
KakK ¥ HaJluuMe COTJallleHUs O TIPOBEACHUM TTPOLIEAYPHl MEAUAIIMM U CBSI3aHHOE
C HAM HEIMOCPEACTBEHHOE MPOBEICHUE STOM MPOULEAYpPHl, He ABASAETCSA MpensT-
CTBHEM /ISl 0OpaleHus B Cy/A WIHM TPEeTEeHCKUii Cy/l, ecid HHOe He MpeayCMOTPEeHO
thenepanbHbIMHU 3aKOHAMM» .

HMHoe, 0 KOTOPOM UIIET peub, OMUCHIBAaeTCs B CT. 4: «1. B ciydyae eciii CTOPOHBI
3aKJTIOYMJIN COTJIAllIEHNE O TPUMEHEHUU MPOLIeAypbl MEIUALIMU U B TeYEHHE OTOBO-
PEHHOTO /IS ee MPOBEJAEHNS CPOKA 00A3aIMCh He 00PAINATHCSA B CY/I WM TPeTeiCKuii
CyA 1151 pa3penieHus cnopa, KOTOpbiii BOZHUK WJIM MOXET BOBHUKHYTh MEXIY CTO-
pOHAMM, Cy1 WM TPETEHCKMid Cy/I MPU3HAET CHITy 3TOT0 00A3aTe/IbCTBA JI0 TEX MOp,
MOKA YCJIOBHS 3TOT0 0053aTe/IbCTBA He OYIYT BHINOJHEHDI, 32 UCKJIIOYEHUEM CIydast,
€CJIM OTHOM U3 CTOPOH HEOOXOAMMO, 10 €€ MHEHUIO, 3allIMTUTh CBOU MpaBa».

CrenoBartenbHO, MO OOIIEMY MpaBUy IMPOLEAYPHl MeaUallui U apOuTpa-
’ka MOTYT MpoTeKaTh IMapaieabHo. OgHaKO, €CIM B COIVIAIIEHWU O MpUMEHe-
HUM MPOLEAYpbl MEAMAIIMM YCTAHOBJIEH CPOK €€ IMPOBEICHUs, TO TPETEHCKUI
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Cyl JOJDKeH OTJIOXWMTh PacCcMOTpeHHe cIopa
MEXIy CTOPOHAMU Ha BeCh 3TOT CpokK. Mckioue-
HUEM, II0-BUIUMOMY, SIBJIIETCSI CUTyallusl, KOTHa
HICTEKAeT CPOK MCKOBOM JaBHOCTU WJIM UCTLY He-
00X0IUMO TOOUTHCS TIPUHSTUS TPETEHCKUM CYIOM
obecrieynTeIbHON Mepbl. B nmo6oMm ciydyae ucrelr
JIOJDKEH J10Ka3aTh HEOOXOAMMOCTb PACCMOTPEHUS
apouTpaMu ero 3asiBieHMsI (HECMOTpS Ha CJIoBa
«II0 €T0 MHEHHIO»), B IIPOTUBHOM CJIy4ae BCS yKa-
3aHHasi HOpMa He umeJsa Obl CMbICTIA.

Ho o6s3aTenbHO M UCTIy BO BCEX CIy-
yasiX, HE3aBUCUMO OT IIOBEICHMSI OTBETYMKa,
KIAaTh MCTEUYEHUs] COTJIaCOBAHHOTO CTOPOHAMU
cpoka? IlpeacraBiasieTcsl, YTO HeT: M3 MPUHLU-
na poopocoBecTHocTH (cT. 1 1 10 IpaxxmaHckoro
koaekca P®) cremyeT, 4TO eciu CTOpOHa SIBHO
YKJIIOHSIETCSI ~ OT  COIVIaCOBaHUsI  Meauaropa
WIN OT y9acTUs B IIpolienype Meauannu (TeM ca-
MBIM Hapyliast 00s13aTeIbCTBO O IPUMEHEHUN Me-
Iualuu), To TpeTeNCKUI Cya BIIpaBe Mo Mpockoe
JIPYTOii CTOPOHBI PACCMOTPETD CITOP, HE A0XKMUIa-
sICh UCTEYCHUST TAKOT'O CPOKa.

BnipaBe nu TpeTencKknm cyp,

No Npocb6e CTOPOHbLI Npu
pacnpeaesieHnn apouTparkHbIX
pacxon0B y4yecTb HecobairaeHmne
Ipyrom CTopoHomn obs3aTesibcTBa
Nno NpUMeHeHuto Meamnaummn?

3aKOH 3TOro He ImpeaycMaTpuBaet. B To ke Bpems
MpU pactpeaeeHUU pacXoloB COCTaB apOuTpaxka
JIOJKEH YYUTHIBATh COTJIallIeHWEe CTOPOH: «5. Pac-
MpenesieHre pacxoao0B, CBI3aHHBIX C pa3pelieHU-
€M cIiopa B TPETeMCKOM Cyae, MEeXIy CTOpOHAMU
IIPOU3BOAUTCI TPETEUCKUM CYIOM B COOTBET-
CTBHMU C COTJIallICHUEM CTOPOH, a IIPU OTCYTCTBUM
TaKOI'o COTJIAIIEHUSI — IPOIOPLUOHAIBHO YIOB-
JIETBOPEHHBIM M OTKJIOHEHHBIM TpeOOBaHUSIM»
(ct. 22 3aKkoHa 00 apOouTpaxe).

BosznoxeHue apouTpaMu pacxo0B Ha CTOPOHY,
KOTOpasi B HapyIlIeHUE CBOEr0 KOHTPAKTHOIO 00513a-
TEJIbCTBA YKJIOHSIACH OT YYACTHSI B MEIUALIUU, BO3-
MOZKHO TOJIBKO B JIBYX CIIyJasix:

*  eCJIM CTOPOHBI MPSIMO JOTOBOPUIIMCH 00 3TOM;

* eclId 3TO OroBapuBacTCsl B apOUTPAKHOM
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periaMeHTe, Ha KOTOPBI CChLIAIOTCS CTO-
POHBI B CBOEM COTJIAIlIEHUH.

BoznoxeHue apOuTpaMu pacxogoB Ha CTOPO-
HY, KOTOpasi B HapylIeHWE CBOEro0 KOHTPAKTHOTO
00s13aTeIbCTBA YKJIOHSUIACh OT y4acTUs B MeOu-
anuu jornyHo. Crathsa 434.1 TK P®: «3. Cropo-
Ha, KOoTopas BeIeT WM MNpepbiBaeT MNePeroBopbl
0 3aKJII0YEHHH JI0TOBOPA HEI00POCOBECTHO, 00sI3aHa
BO3MECTUTH IPYTOii CTOPOHE MPUUYMHEHHBIE 3TUM
yOBITKU». YOBITKAMU CTOPOHBI SIBJSIIOTCS apOu-
TpaXXHbI€ PACXOBI: 1I€JIb 3aKIIOUEHUSI CTOPOHAMU
comlallleHUsI O MPOBEIECHUM MeauallMd Kak pa3
U COCTOUT B TOM, YTOOBI M30€KaTh HEOOXOIUMOCTHU
HECTHM apOUTpaxkHbIe pacxoabl. Eciu xxe ofHa cTo-
pOHa YKJIOHWJIACh OT YYacTHsl B TIPOLIEAYPE MEIU-
aliu, TO Apyrasl BbIHYXXJAEHA MOHECTU apOUTpaK-
HBIE PACXOJIBI.

CoranieHue o IPpOBEACHUN MEeIUALIUU TIpei-
CTaBJIsIeT COOOM coriamieHne O MOpSAKE BEASHUS
neperoBopoB (MpU ydyacTUM Meauaropa). 3aKOH
JIOITYCKAeT B TAKOM JOKYMEHTE OTOBOPUTH MOCIEA-
CTBUS €r0 HapyIIEHUsI U paclipeaeieHrue COOTBET-
CTBYIOIIUX PacXoaoB: «5. CmopoHsl MO2ym 3aKAt0-
yume coesauieHue o nopsodke edeHus nepe2o8opos.
Takoe coenauienue modcem KOHKpemu3upoeams mpe-
bosanus Kk 006POCOBECMHOMY Be0eHUI Nepe2o8opoas,
yCTaHABAMBATh MTOPSIIOK paclpenesIeHUs pacXo10B
Ha BeJleHWE MEePEeroBOpoB U MHBIE MOTOOHKIE TTpa-
Ba 1 00s13aHHOCTHU... Coesauienue 0 nopsoke edenus
nepezo8opos Modcem YCMAaHABAUBAMb HeYCMOUKY
3a HapyuieHue npedyCMOmMpPeHHbIX 8 HeM NOAONCEHUI».

Ecan npu  HapylmieHuM  00s3aTeNbCTBA
M0 MPUMEHEHWIO MeIuallMid HEeT ITPaBOBBIX ITO-
CIeICTBUIA, TO KaKyl0 IOPUANYECKYIO CUTTY UMEIOT
KOHTpAaKTHbIE 00s53aTelbCcTBA IO MPUMEHEHUIO
meauauun? B cuny ct1. 4.5 IIpuHUMIIOB MEXayHa-
POIHBIX KOMMepueckux goroBopoB YHUJIPVA,
npuHATHIX B 2010 roay, «yca0BuUs 1O0TOBOpa T0JK-
HBI TOJIKOBATbCSI TAKUM 00pa3oM, YTOOBI BCEM UM
OBLIO MIPUIaHO 3HAUEHUE, a HE JIUIIEHBI CUJIbI Ka-
Kue-n11oo u3 Hux». CienoBaTebHO, YTOOBI MTPU-
JaTh OOJIBIIYIO CUJTY COIIALIEHUIO O IIPUMEHEHU U
Meaualuu, CTOpOHaM CIeayeT NPSIMO MPeaycMOT-
pPeTh B HEM ITOCEACTBUS HECOOJIIOAEHNST JTaHHO-
ro o0s13aTeIbCTBA — BO3JOXEHUE HA HAPYLIUTEIIS
MOCEnYIONNX apOUTPaKHbBIX PAacXOIOB He3aBU-
CHMO OT pe3yJibTara.



Mo>KHO M cHa4vana,

[0 obpalleHus B apobuTpax,
3aKJ/Il04YUTb MeAnaTUBHOE
cor/ialleHue, a NoTom
UWHULUNPOBATb apouTpark

C LLe/1bl0 BbIHECTU peLueHue
Ha COr/1acoBaHHbIX YC/1I0BUAX?

CTOpOHBI HEPEAKO 3aMHTEPECOBAHbI B TOM, UTOOBI
JOCTUTHYTOE UMU COTJIallieHUE 00 yperyJIupoBaHUN
cropa, B TOM 4YHCJe MeIUaTUBHOE COIJIAllIeHUE,
HMMEJIO OOJIBIITYIO FOPUIMYECKYIO CUITY, YeM TPakIaH-
CKO-MpaBoBOil A0ToBOp. [T03TOMY MX MOXET MpU-
BJIEKaTb BO3MOXHOCTb BBIHECEHUS TPETEHCKUM CYy-
JIOM pelIeHUs Ha YCIOBUSIX, TPOTIMCAHHBIX B TAKOM
nokymeHTe. Ctatbs 12 3aKoHa 0 MeAWaIU TJIACUT;
«3. MenuaTvBHOE COTIJIAllIEHWE, TOCTUTHYTOE CTO-
pOHaMU B pe3yjbTaTe MpOLeaypbl Meaualuu, mpo-
BEIIEHHOM MocJie nmepenayn crnopa Ha pacCMOTpPEHME
cyJa UiIr TPETEHCKOTOo Cya, MOXET ObITh YTBEPXKIC-
HO CY/IOM UJIU TPETEHCKUM CYJIOM B KQUue€CTBE MUPO-
BOTO COTJIAIIEHUSI B COOTBETCTBUU C MPOIIECCyallb-
HBbIM 3aKOHOAATEJbCTBOM WJIM 3aKOHOAATEJbCTBOM
0 TPETEHCKUX Cylax, 3aKOHOAATEILCTBOM O MEXITY-
HapoJTHOM KOMMEpPUYECKOM apOrTpaxKe».

AHanornyHo B cT. 49 3akoHa 00 apOuTpaxe
npeaycMaTpuBaeTcs: «5. MeauaTMBHOE corJiallie-
HUE, 3aKII0YeHHOE CTOPOHAMM apOMTpaxka B MUCh-
MEHHOI (opMe 10 pe3yabraTaM MPOBEACHUS TTPO-
LIeaypbl MEIMAIlMA B OTHOILIEHUU CTOpa, KOTOPBI
HAXOAWTCS Ha pa3pelieHUM B apOUTpaxe, MOXeT
OBITb YTBEPKACHO TPETEHCKUM CyIOM B KauyecTBe
apOUTPaKHOTO pEIIeHUsT HAa COTJIACOBAHHBIX YCJIO-
BUSIX IO POCKOE BCEX CTOPOH apOUTpaxka».

Ecnu cienoBath OyKBe 3aKOHA, MOXXHO 3aKJTIO-
YUTh, YTO CTOPOHBI CHAvaJla JAOJIKHBI OOpPATUTHCS
B TPETEMCKUIA Cy/1, a TOTOM IPUOETHYTh K MEIUALIUH.
B aToM ciyyae UM MOXHO OyaeT 3asiBUTh B TpeTeii-
CKUI1 CyJI XO1aTaiiCTBO O BHIHECEHUM apOUTPasKHOTO
peleHusT Ha TIPUHSATHIX B MEIMAaTUBHOM COTJiallle-
HUU ycIoBUsAX. BMecTe ¢ TeMm cieayeT yduThIBaTh

I COOTHOLLIEHVE MEOVALN N APBUTPAXKA | AHAJTUTUKA

CYILIECTBYIOIIUIA B POCCUMCKUM IIpaBe TPUHIIUAIL
0NaronpusITCTBOBAHUS MPUMUPEHUIO CHOPSIIUX
cropoH (favor conciliationis)!, a Takxke NpPUHIIN-
bl aBTOHOMUM BOJIM CTOPOH W ITUCIIO3UTUBHOCTHU.
Eciu nmpuMeHUTh UMX K paccMaTpuBaeMOil cUTya-
UM, TO HauboJsiee MPaBUJIbHBIM TMOIXOIOM OyaeT
JaTh CTOPOHAM BO3MOXHOCTb IO CBOEMY BBIOOPY
00paTUTHCS K apOUTPaXKy IS pACCMOTPEHUS CIopa,
YPEryJIMPOBaHHOTO B COTJIAIIEHUU CTOPOH, C LEJBIO
BBIHECEHUSI TPETEMCKUM CYIOM PEIIEHUS Ha coTJia-
COBaHHBIX ycioBusX. IIpu aToM TpeTeilckuii cyn
HE€ BBIHOCUT TaKOE€ pPeEIIeHUE aBTOMATUYECKHU,
a B peJieiaX CBOUX IMOJTHOMOYM IMTPOBEPSIET, HE HA-
pYLIAIOT JIX YCIIOBUA COIJIAIIEHUS 3aKOH U, B 4acT-
HOCTH, TIpaBa 1 3aKOHHbIC UHTEPECHI APYTUX JIUII.

MepnaTuBHOE cornawieHue

B apbuTpa>KHOM peLleHnU

Ha COr/1aCoBaHHbIX YCJ/IOBUSAX:

YTO €CJI1 4aCTb YC/IOBUN BbIXOOAUT
3a npejaesibl UCKa?

MeauaTuBHOE coTjallieHue, 3aKII0YEHHOE CTOPO-
HaMU apOUTpaxa B MMCbMEHHON opMe T0 pe3yib-
TaTaM IMPOBEACHUS MPOLEAYPhl MEAUALIMU B OTHO-
LIEHUY CTIOpa, KOTOPBI HAXOAUTCS Ha pa3pellieHun
B apOUTpake, MOXET OBITh YTBEPXKICHO TPETEMCKUM
CyJIOM B KaueCTBe apOMTPaXKHOTO PEIIeHUs Ha CO-
IJIACOBAHHBIX YCJIOBUSIX MO TMPOCHOE BCEX CTOPOH
apbuTpaxka ¢ coOyroAecHUeM OO0IIMX TpeOoBaHUIt
K apouTpaxHbIM pelreHusM (1. 4 cr. 49 3akoHa
00 apouTpaxe).

BmecTe ¢ Tem Tpereiickuii cymn He BIIpaBe
BKJIIOUUTH B apOMTpakHOE pellieHue TOJIbKO YacTh
YCJIOBUIA MUPOBOTO cornanieHus. Ecau oH He cuu-
TaeT BO3MOXHBIM YTBEPAUTH MUPOBOE COTJIAIICHUE
MOJIHOCTBIO (HANIpUMEpP, MOTOMY YTO HEKOTOpPBIC
YCJIOBUST JOKYMEHTA BBIXOST 3a MPeAe/Ibl MCKOBBIX
TpebOOBaHMIi), TO OH JOJKEH y3HAaThb MHEHHUE CTO-
POH KacaTeJbHO JaJbHEMIIero pa3ouparesbCcTBa,
a He yTBepXJaTh coTjallleHue 4acTUYHo. TakoBa

I B amom omuowenuu pesesanmmuo onpedenerue CK no sxkonomuueckum cnopam Bepxoenoeo cyoa P® om 18 mas 2018 eoda
Ne 301-DC17-20169, ede cyd ommeuaem: «K ocnoeam nyoauunoeo nopadia Poccuiickoti Dedepauuu moxcem dbims omuecen
NPUHYUN MUPHO20 (00CYy0ebH020) paspeuleHus cnopos, HanpasaeHHulil Ha 0ocyO0ebHoe paspeuieHue Cnopos, MUHUMU3AUUIO
3amMpam cmMopoH Ha eeo paspeulerue, SIKOHOMUIO DeMeHU, HeoOX00UM020 Ha paspelieHue KOHGAUKmMa, Ha usbexncanue any-
00K020 KOHGAUKMA, HA COXPaHeHUe OAA2ONPUSIMHBIX OMHOUWEHUI CIOPOH».
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no3uis BepxoBHoro cynma P® mo meny «Latvijas
Tilty mpotuB I1O “BospoxkaeHue”»?: «...ycTaHO-
BUB, uTO perteHneM MKAC yTBepkaeHa yacTb MU-
pPOBOTO corjalreHus1 6e3 yueta MHeHMUs (corjiacus)
CTOPOH M 0€3 BhI30Ba (Y4acTUsi) CTOPOH, CyIbl IPU-
IIJTA K 3aKOHHOMY BBIBOJY O TOM, YTO Ha3BaHHOE
pellieHrue He MOXET OBbIThb MPU3HAHO pEIIeHUEM
Ha COIJIACOBAHHBIX YCIOBUSX, PAaBHO KaK U pele-
HHUEM TI0 cyllecTBy cniopa, pemneHne MKAC Hapy-
[IIaeT OCHOBOITOJIaralole MPUHIIUIBI POCCUNACKO-
ro mpapa». DTa MO3ULIMs PACIIPOCTPAHSIETCS TaKXkKe
1 Ha T€ MUPOBbBIE COTJIAIIEHUsI, KOTOPbIE 3aKI0ue-
HBI 10 UTOTaM MeIUAIMH.

CrnenoBaTesibHO, €CJId MeIUAaTUBHOE CO-
[JIallleHUue KacaeTcsl He TOJbKO MpeaMeTa HcKa
(yperyiupyeT ciop, KOTOPBI BBIXOAUT 3a PaMKH
HWCKOBBIX TPEOOBaHUI), TO apOUTPHI MOTYT JIUIIb
MPEeATOXNUTh CTOPOHAM M3MEHUTh COJEepXKaHUE
MEIWaTUBHOTO corjaiieHusi. B mpoTUBHOM ciy-
yae TpeTeMcKuil cyd OyaeT BBIHYXKIEH OTKa3aTh
B €r0 YTBEPXKAECHUU IMOJTHOCTHIO.

B To ke BpeMsl CTOPOHBI BIpaBe BKIIOUYWTH
B MEIWAaTUBHOE COIJIAllleHUue 00s3aTebCcTBa, KO-
TOpbIE HampaBJieHbl Ha YPEryJIupoBaHUE YXe€ Cy-
IIECTBYIOIIETO CIOpa, — HapuMep, TOTOBOPUTHCS
00 OTCTYITHOM. OTO HE JOJDKHO IPEIsITCTBOBAThH
YTBEPXKIECHUIO COIJIAIIEHUsI B KaueCTBE MHPOBOIO
1 BBIHECEHU IO apOUTPaKHOTO PEIIEHNUs Ha COTIJIaco-
BaHHBIX CTOPOHAMM ycJIoBUsIX. CoXpaHseT aKTyallb-
HoCThb no3uinusa mieHyma BAC P® B mocTtaHoBie-

Huu ot 18 urons 2014 roga Ne 50 «O mpuMupeHUU
CTOPOH B apOuUTpaxkHOM Tipolecce»: «13. B cuny
npuHLMOa cBoboabl gorosopa (cT. 421 IpaxmaH-
ckoro kojaekca Poccuiickoii Deaepaiiin) MUpOBOE
COIJIallIEHWEe MOXET COAEpPXaTh JI0Oble HE MPOTH-
BOpeYalllMe 3aKOHY WJIM WHBIM TMPaBOBBIM aKTaM
ycJioBUS... TakuM 006pa3oM, CTOPOHBI ITPU 3aKJTI0YE-
HUW MUPOBOTO COTJIALIEHNST MOTYT CAMOCTOSITEIbHO
pacTnopstKaThesl MpUHAIEXAIMMKU UM MaTepUaib-
HBIMU TMpaBaMH, OHU CBOOOJHBI B COTJIAaCOBaHWUU
JIIOOBIX YCJIOBUIA MUPOBOTO COTJIALIEHUS, HE TIPO-
TUBOpeYaIlnX ¢eaepaibHOMY 3aKOHY U HE Hapylla-
IOIIMX MpaBa U 3aKOHHbBIE WHTEPECHI NPYTUX JIUIIL,
B TOM YHCJI€ TIPYA BKIIOUYEHUUW B MUPOBOE COTJIalle-
HUE MOJIOKEHUI, KOTOPBIE CBSI3aHbI C 3asiBIECHHBIMU
TpeOOBaHUSIMU, HO HE OBLIY MPEIMETOM CYIAeOHOTO
pa3dupaTebCTBaY.

CnenoBaTesIbHO, €CJIM MeIWaTUBHOE COTIJa-
IIEHWE YPEryIupyeT CIIOp, KOTOPBI HE BBIXOIUT
3a paMKU UCKOBBIX TpeOOBaHUI, TO TPETEMCKUIA Cyl
BBIHOCUT apOUTpaXkHOE pellieHUe Ha YCIOBUSIX, CO-
IJIACOBAaHHBIX CTOPOHAMU B TAKOM JIOKYMEHTE.

PaccMmoTtpeHHBbIe 31€Ch TPOOJIEMbI HE UCUEPIThI-
BalOT KPYT BOIIPOCOB, KOTOPhIE BOZHUKAIOT B CBSI3U
C TIPUMEHEHUEM apOUTpaxa U MeAuaIuu JJIs1 ype-
TYJIMPOBAaHUS YaCTHOTIPABOBBIX cropoB. ITpakTuka
HEpenKO CTaBUT Mepel IpUCTaMy HOBBIE 3aJayM,
MPU peIIEHUU KOTOPBIX CEAYeT pyKOBOICTBOBATHCS
MPUHIATIAMU OJIaTONPUSITCTBOBAHUS IPUMHUPEHUIO
(favor conciliationis) u apobutpaxy (favor arbitrati).

2 Onpeoenenue Bepxosnozo cyoa PO om 5 gpespans 2016 200a No 307-9C15-18773 no deay Ne A56-14627/2015.
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PEOPOPMA 3AKOHA O MEAUNALIUN:
3A MOMNbITKY CNNACUBO?

Hamasnevs latioaeHko LLlep
K. 0. H., cmapwudt ropucm
¢dunuana weeliyapckoli
topuduyeckoli KOMnaHuu
«CekpemaH TposiHos LLlep CA»,
uneH Konnezuu
nocpeoHukos npu TI1I1
P®, cmapwuti HayyHbIl
compyoHUK Mlucmumyma
3aKoHoO0amesibcmaa

U cpdeHUMesIbHO20
npasosedeHus hpu
[Mpasumenvcmee PO

AKOHOITPOEKT HOBasl pefaklys 3aKoHa
«O0 anbTepHAaTUBHOU MpOLIEAype YpPeryiu-
pOBaHUs CIIOPOB C y4YaCTUEM MOCPEIHUKA
(mponiemype Memuaunu)» (majsee — 3aKOH

0 MeIMalM) — BbI3BaJI OYPHYIO TMCKYCCUIO U KpH-

TUKY B COOOIIIECTBE, 3aMHTEPECOBAHHOM B Pa3BUTUU

U ipoaBIKeHM Meauanuu. [Tpu Bcem HecoBepIileH-

CTBE MpPOEKTa B HEM O0O3HAYeHBI OOJIeBbIE TOUYKMU,

0 HEKOTOPBIX M3 HUX MBI TTOTOBOPMM B HACTOSIIIEH

cratbe. Peub umet o cratyce MeauaTopa, MmoTpedHO-

CTHU B €IMHBIX CTAaHAAPTaX MTOATOTOBKU 1 9TUKU, 1M~

HOM peecTpe MeIUaTopoB 1 3(P(HEeKTUBHOI 0OpaTHOM

CBSI3M OT MOJIb30BaTeJIe MeAUALINY.

PerynupoBanue meauanuu B Poccum xapak-
TepU3yeTCsl HEOMpPENeJeHHOCThIO U He3aBepIIeH-
HOCTblO. IlpyumHa — OTCYTCTBHE Yy 3aKOHOAATEJNS
U CyOBEKTOB 3aKOHOIATEJbHON WHUIIMATUBBI YeT-
KOTO MOHUMAaHUS CBOMCTB MEIMAILIMU KaK TOTOBOP-
HOW COMTacUTEIbHON MPOLEeAyphl, POJIM MearaTopa
B Hel (B YaCTHOCTH, OTJIMUYME MeauaTopa OT alBO-
KaTa 1 apOUTpa) U €ro CaMOCTOSITEIbHOCTU U aBTO-
HOMHOCTHU OTHOCUTEJIBHO CyIeOHOM CUCTEMBI.

3aKoH 0 Meaualliy HeCcOoBepIleHEeH. 3a BpeMs,

MpOoIIIeaIIee MOocae ero BCTyIuieHus B cuity B 2011

rofy, B MPOILECCYaIbHOM 3aKOHOMATEbCTBE ITOSI-

BUJIMCh HOPMBI O CYI€OHBIX TPUMUPUTEINSIX, CYIAbU

B OTCTaBKE IMOJYYWIM TPaBO ObITb MeAMaTOPaMu,
pacuIMpeH Kpyr CIOpoB, K KOTOPBIM MPUMEHUMa
Meaualus, U, TJaBHOE, YAOCTOBEPEHHOE HOTapu-
YCOM MeIMaTUBHOE COTJallieHUe 00peso CHUIIy MC-
MOJHUTEIBHOTO TOKYMEHTA. YKPEMWINCh MO3UIUN
Meaualuyd B MeXIyHapoAHOM IUIaHe: ObLta pas-
paboTaHa 1 BcTynuia B cuiny CuHramypckasi KOH-
BEHIMSI O Meaualmu — aHanor Heio-Mopkckoit
KoHBeHIMU 1958 roma mist MEXAYHAPOIHBIX KOM-
MepYECKUX MEIMATUBHBIX COMIALLEHUI', MpUHSATA
HoBas1 penakuus TuroBoro 3akoHa FOHCHUTPAJI
0 MEXIyHapOAHOW KOMMEPYECKOI COTIacUTelb-
Hoti npouenype. Bee crpanbsl EADC, kpome Poccun
u Kupruzum, noanucanu CHHramypcKyl KOHBEH-
1o o Meauanuu, a benapych yxxe n patmpunupo-
BaJia ee. DTU COOBITUS, KaK M pa3BOpPaYMBAIOIIUIACS
r00aNbHBIA KPU3UC, MOOYXKAAIOT MOAEPHU3UPO-
BaTh 3aKOH O MEIUAIIMU, YTOOBI YCTPAHUTD MPETISIT-
CTBUS Ha MYTU PACIPOCTPAHEHMS ITOM MPOLIEAYPbI
YPEeryJIMpOBaHUS CTIOPOB.

M3MeHeHMsT B 3aKOH O MeAualluy HYXXHBI,
HO K HUM CJIeyeT TIOAXOAUTh KpailHe OCMOTPUTEITb-
HO M aKKypaTHO, YYUTbIBasl crielnuKy Meaualuu
KakK JOTOBOPHOTO JOOPOBOJLHOTO CITOCO0A yperyu-
POBaHMS CITOPOB, OCHOBAHHOTO Ha CBOOO/IE BOJIU CTO-
POH M UX OCO3HAHHOM MH(MOPMUPOBAHHOM COIJIACUN
Ha ee npoBefeHue. [1py 3ToM HEOOXOAMMO COOJTIOCTH
COOTHOIIIEHNE TOCYIapCTBEHHOM KOOPAMHALIMM U ca-
MoytpapiaeHust. DyHKIMS rocyaapcTBa — 1aTh CTaTyCcy
MpoGheCCUOHATBHOTO MeAMaTopa MpPaBOBYIO OMpesie-
JIEHHOCTb, 00€CTIEUNTh IOCTOBEPHOCTD 1 JOCTYITHOCTh
MHGOPMALIMM O MeAMaTopax, OpraHM3alusIX, 3aHU-
MAaIOIIMXCSI MX TIOATOTOBKOM IO COOTBETCTBYIOIIM
3aKOHY CTaHIapTaM, a TakXke 00 opraHu3alusX, aj-
MMHUCTPUPYIOIIMX TIpolenypbl Meauaimu. Koop-
JVHALIMSI CO CTOPOHBI TOCYIapCcTBa O3HAYAET MPEXIC
BCETO YIopsiioueHrue uH(popMaluu, o0o0IIeHue 00-
paTHOI CBSI3M OT CYOBEKTOB COOOIIIECTBA MEIMATOPOB
U MOJb30BaTe/IeH, YTBEpXKIeHNEe OOIIMX CTaHAAPTOB,
NpPUMEHUMBIX K MeauaTopy, BeaeHue peectpa (¢op-
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MUPYEMOTo MO 3assBUTEIbHOMY MpuHLMITY). OO1iue
MpaBWia MPOBEACHUS MPOLIEAYPHl MEIUAIIMN YKE 3a-
(bukcrpoBaHbI B 3aKOHE; HA X OCHOBE OpraHU3alliu,
aJIMMHUCTPUPYIOLIKE MPOLIEAYPY MEIUALIU, TIPUHU-
MaloT CBOM JIOKAJbHbIE MpaBUja, KOTOPBIC TOJIKHBI
OBITh TOCTYITHBI Ha caiite MuHIOCTA.

Craryc MeauaTopa B HaCTOsIIIIee BpeMsl IBOSIK.
HenpodeccrnoHaabHbIM MeIUAaTOPOM MOXKET OBITh
000 18-7eTHUI  1eeCroCOOHBI  HEeCYIUMBbIA
rpaxkJaaHuH, MpodecCuOHaNbHBIM — JII000e (hu3n-
YyecKoe JIMIIO cTapiile 25 JIeT, UMEIollee BhIcIIee 00-
pazoBaHKE U JOTMOJTHUTEIbHOE MPO(GECCUOHATBHOE
00pa3oBaHME O BOIIPOCAM MPUMEHEHUS TTPOLEAY-
pbl Meauauuu. [Tpu 3TOoM MporpaMma MOATrOTOBKU
MeJMAaTOPOB, YTBEPXKACHHAs MprUKa3oM MUHUCTEp-
cTBa obpazoBanus u Hayku P® ot 14 deBpansa 2011
roga Ne 187 mo coryacoBaHuio ¢ MUHHUCTEPCTBOM
toctuiiuu P®, yrpatuna cuiny B 2017 roay. XoTs mpo-
¢eccroHaNIbHbIN CTaHIAPT «CHELUATUCT B 00JaCTH
MeIuanuu (MeauaTop)» 3aperucTpupoBaH B MUHIO-
cre Poccunm 29 nexabps 2014 roga, mpodeccuu «me-
JIMaToOp» Ha TMpaKTUKE HE CYIIECTBYET, MOCKOJIBKY
OHa He BKJIouyeHa B OOIIepoCCUCKUA Kitaccudu-
KaTop npodeccuii pabourx, TOJKHOCTEH CITyKallux
u tapudHbix paspsnoB (OKITATP). A ¢ okrsaops
2019 roma HoTapuajJbHO YAOCTOBEPEHHOE MeIua-
TUBHOE COTJIallIeHUE, TOCTUTHYTOE MPU CONCUCTBUN
Jnoboro MeauaTopa, corjacHo cT. 59.1 OcHoB 3a-
KOHOJ/IATEIbCTBA O HOTaprare 00pesio CUTY UCION-
HUTEJIBHOTO TOKYMeHTa. TakuM 00pa3oM, CTUMYJIbI
JUTISL TIOJTy4eHMST BeCbMa HEOIpeAe/IeHHOIo craryca
npodeccuoHaaIbHOro MeraTopa OTCYTCTBYIOT, 3aTO
ToJjie ISl 3710ynoTpeOIeHUI OTPOMHO.

3710ynoTpebaeHNUST MOXHO TIpecedb, YTOUHUB,
YTO CTATyC MCIOJHUTEJBHOTO JOKYMEHTa CIOCO0-
Hbl TOJYYUTh TOJHbKO MEAMATUBHBIC TOKYMEHTHI,
MOANVCAHHBIE TIPU COACUCTBUM TIPOGheCcCUOHATb-
HOTO Meauaropa, U YCTAaHOBUB OOIIME CTaHIAPTHI
0a30BOi TMOATOTOBKM M 3TUKU TTOBEACHUS MEIM-
aTOpPOB HE3aBUCUMO OT cepbl UX AeATEIbHOCTU
u crienanuzanyu. OrpaHuYeHus 10 HaIlpaBIeHM -
M 0a30BOro BBICHIETO OOpa30BaHUs HeMpUeMe-
MBI, MTOCKOJBbKY €IMHBbIC TPeOOBaHUS K TTpodhecch-
OHAJIbHOM TIOATOTOBKE MeAMaTopa MOJIKHBI OBITh
00s13aTeIbHbBI JISI BCEX, BKJIIoYasl Cylieil B OTCTaBKe,
a cdepa NMpUMEHEHUST MeAUALUM IIMPOKA U OXBa-
TBIBAET pa3Hble cPepbl, OT CTPOUTEIBLCTBA U CTpa-

36 | Arbitration.ru

XOBaHMSI 10 aAMUHUCTPATUBHBIX CITOpOB. Borpoc
0 BO3MOXHOCTH MCITOJTHEHMST alBOKATOM, MPOIIEI-
MM KypC MOATOTOBKW MeauaTopa, (yHKIIUNA Me-
JaTopa Mo KOHKPETHOMY CITOPY JOJIKEH pellaThCs
JUIST KaXXKJI0TO0 KOHKPETHOTO Ciyvasl OTAENbHO, UTO-
OBl MPEeTOTBPATUTh KOH(MIMKT MHTEPECOB U 0OecIIe-
YUTh COOJIIOJIEHUE E€IMHOTO 3TUYECKOIro KOJeKca,
HE3aBUCUMOCTb M OeCTIPUCTPACTHOCTh MEaUaTopa:
aJIBOKAT, COJAECTBOBABIINI YPETyJIMPOBAHNUIO KOH-
KPETHOTO CITopa B Ka4eCTBE MeauaTopa, He TOJKEeH
MMETh MpaBa MPeacTaBIsiTh KaKylo-JIu00 U3 CTOPOH
B CyJI€ T10 3TOMY XK€ CITODY.

MenuaTop, COOTBETCTBYIOIIMI YCTaHOBJIEH-
HBIM 3aKOHOM CTaHAapTaM, JOJKEH UMETh BO3MOX-
HOCTb paboTaTh MHAWBUIYaJbHO, B COCTaBe IOpHU-
TUYeCcKUX (hUpM, HEKOMMEPUYECKUX OpraHu3alluid.
CrenajibHble TpeOOBaHMUSI MOTYT TPEAbSIBISTHCS
K CeMEHBIM MearaTopaM U MearaTopam, padboTaro-
IIUM B chepe YperyJIupoBaHus B YTOJJOBHOM IIpaBe,
paBHO KakK U B chepe 00pa3oBaHUs. DTU TpeOOBaHUS
JIOJDKHBI  OMPENESIAThCS OTPACTeBBIMM HOPMAaTHB-
HBIMU aKTaMM U JJOKaJIbHBIMU aKTaMu Tpodeccruo-
HaJIbHBIX 00bennHeHuit (Hanpumep, TITIT P®, 06b-
CIMHEHUI TIpeANpUHUMATENEH IS CIEeIUaJuCTOB
B chepe KOMMEPUYECKUX U BHEITHEAIKOHOMUYECKUX
cropoB). KBanudukaiusg Meauatopa MoATBEpXKIa-
€TCs MOKYMEHTOM O TTOBBIIICHUU KBaJIM(MUKAIIUH,
BBIJaHHBIM OpraHU3alMel WM JUIIOM, KOTOpbIe
TOTOBSIT CIEIMAJIMCTOB MO MporpaMMaM, COOTBET-
CTBYIOIIIMM TTpo(pecCuoHaTbHOMY CTaHIAPTY.

Menuanysi — 3TO COLMAJIBHO 3HAUYMMasl YCIIyra,
ee npupoaa aoroBopHasi. CTOpOHbI CBOOOIHBI BbIOM-
paTh MeauaTopa U aqMUHUCTPUPYIOIIYIO MEIUAIUIO
uHCTUTYLIMI0. MH(MOpMaIs 0 TAKUX JTUIaX U OpraHu-
3alUsIX JO/DKHA OBITh JOCTYITHOM. [IJ1s1 3TOTrO Mosie3eH
peecTp, hopMUpPYeMBbIii B 3asIBUTEIbHOM TTOPSIIKE.

CosznaHue KBTM(UKAIMOHHBIX KOMUCCHM,
WX KOMUCCHI T10 9TUKE, TP MUHUCTEPCTBAX I0OCTU-
UMW 711 TIPUHSTUAS pelIeHU 1o (POpMUPOBAHUIO
peecTpoB MEAUATOPOB, OPraHM3ALINI, 3aHUMAIOIIINX-
Csl UX TTIOATOTOBKOM 1 aAIMUHUCTPUPOBAHUEM MPOILIE-
Iypbl MeIUallii, PaCCMOTPEHUIO XKajlo0 MOCTaTOY-
HO pacIpocTpaHeHHasl MeXIyHapoaHas MpaKTHKa.
TTpumMepoM MOXKET CITY>KUTh KBATM(DUKALIMOHHAS KO-
MMCCHSI T10 BOITpOcaM MeIualuy npu MuHncTepcTBe
foctuuu  Pecniyonuku  benapycb, dopmupyemast
M3 COCTaBa MpeacTaBUTeNeli MUHUCTEPCTBA, CYIOB,



MHBIX TOCYIApCTBEHHBIX OPraHOB, OOIECTBEHHBIX
00beMMHEHWI U APYTUX OpraHU3aIuii, MEIUaTOpOB,
anBokaToB, HoTapuycoB. B Poccun 6a3zoii mist pop-
MMPOBaHMS KBaTU(PUKAIIMOHHONW KOMUCCUU Ha (e-
JIepaJbHOM YPOBHE MOKET CTaTh MEXKBETOMCTBEHHAsI
pabouasi rpy1Iia 1o COBEPILIEHCTBOBAHUIO PETYIUPO-
BaHUS MPUMUPUTEILHBIX IIpoLieayp (Meaualn) u ee
SKCIEpTHBIC ceKlMu. [1pu aToM crctema KBaaudu-
KallMOHHBIX KOMUCCHUI (heIepaTUBHOTO TOCYIapCTBa
JIOJIKHA BKJTIOYATh JIBA YPOBHSI:

1. TeppuTopuanbHble KOMUCCUHU, PACCMATPH-
BaloIIre 3asIBJICHUS O BKIIIOUEHUH B PEECTP
MEeIMaTOPOB U XaJloObl HA HApYILIEHUE Me-
JIMaTOPOM CTaHAAPTOB IMOBEACHUSI U TIPO-
LIeTypHI.

2. KBanmudukanmonHass komuccus npu Mu-
Hiocte P®, xyna MoxXHO 00XaaoBaTh pe-
LIEHUST TEPPUTOPHUATLHBIX KOMUCCUIA.

J11st BKITIOYEHUST B PEECTp MEIMaTop MpeicTaB-
JIgeT KBaJU(PUKAIMOHHONW KOMMCCUU JOKYMEHTHI
0 TpodeccHoHAIbHON TTOATOTOBKE M 3asBICHUE,
yKazaB cdepy crieunanuzaunu. KpanudukanmonHas
KOMUCCHSI pacCMaTpUBaET JOKYMEHTHI U OTIEPaTUBHO
nprHUMaeT perieHre. C MOMEHTA BKJIIOUEHUSI B pe-
€CTp MeAMaTOp MOXET padoTaTh CO CIIOPaMU B CYIIE.
JlonoJHUTEIbHBIN  KBaTU(MUKAIIMOHHBIA 3K3aMeH
HEe TTPOBOAMTCS, MOCKOJIbKY HaBBIKA MEIMaTopa He-
BO3MOKHO ITPOBEPUTH TIPU TTOMOIIM aBTOMATU3U-
pOBaHHOI MHGOPMAIIMOHHON cucTeMbl. Menuarop,
HapyLIAOIIMi 9TUYECKUE HOPMBbI MM HEI0CTATOU-
HO mpodeccuoHaIbHbBIN, MOXET OBbITb BPEMEHHO
WIA Ha TIOCTOSTHHOM OCHOBE MCKJIIOUEH M3 peecTpa
Ha OCHOBaHWM 3Kajo00, MOJAHHBIX B KBaIU(pUKALIN-
OHHYIO KOMUCCHIO TIO0 MECTY €ro MPaKTUKMU.

JlormyHo, ecau TOMMMO peecTpa MeauaTo-
poOB OymeT CyllecTBOBaTh M PEECTp OpraHM3allvi,
3aHUMAIOIINUXCS OOecCleYeHueM U IPOBEeACHUEM
npoueaypsl Menuauuu. PelieHue o BKIIOYEHUU
WM UCKITIOYEHUM M3 peecTpa J0JKHA MPUHUMATD
TeppuTOpUabHas KBaJW(UKAIIMOHHAS KOMUCCUS
Ha OCHOBAHWM 3as1BJICHUS OT JaHHOM OpraHu3alluu.
ITpu 3TOM BBICTYNATh B KAYECTBE OpraHU3alNU, afl-
MMWHUCTPUPYIOIICH TpoLeaypy Meauailiu, BIIpaBe
J1I000€ I0pUANYECKOe JIMIIO, OJHUM M3 OCHOBHBIX
BUJIOB JICSITEIBHOCTU KOTOPOTO SIBJISIETCST MPOBEIE-
HUE TIpolienypbl Meauauuu. JIokajbHbIe aKThI, pe-
TyJIUpYIOIIMe TpaBuja MPOBeASHUS MEeAUAlINU, Ta-
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pudBbI HA YCIIyTH, CIIMCOK MEAUATOPOB U 3TUYECKUE
npaBuia (KOACKC) TaKOW OpraHu3alliM JOJIKHbBI
myoarKoBaThes Ha caiite MuHiocta. [1pu Hanuyuum
MOI00HOTO peecTpa 1eecoodpa3Ho 3aKOHOAATEb-
HO YCTAHOBUTb YIPOIIEHHBIN MOPSAI0K UCTTOTHEHUS
MEIMaTUBHBIX COIJIAIICHUI, KOTOPbIE TOCTUTHYTI
B pe3yJibTaTe MeAuallMu, MPOBEAeHHONM TaKoil op-
raHuzanuei. OTo 00eCneuynT NOMyaIpPHOCTh MEIU-
allMu TP yPEryJIMPOBAaHUM KOMMEPUYECKUX CTIOPOB.

3aK1lo4yeHue

MTak, ecTb 1Ba BbIXOJA: HUUETO HE MEHSITh IO TIPUH-
LIUIy «HE HaBpeauW» M JaTh MeJAualliu BO3MOX-
HOCTb DBOJIIOLIMOHUPOBATH B YCIOBUSIX CBOOOTHOM
KOHKYPEHUUU 100 BHECTU TOYCUHbIE U3MEHEHUS
B 3aKOH O MeIUalMU, YTOObI YCTPAHUTH UMEIOLIM -
ecsl mpoTuBopeurs. Ha BTopoMm myTu B COBpeMeH-
HBIX YCJIIOBUSIX HECTAOUJIBHOCTH, HEOTIPEeACIeHHO-
CTHU, CJIOXKHOCTU U HEOJHO3HAUHOCTU CYIIECTBYET
peanbHasl OMaCHOCTb YCTAHOBJIEHUS U30BITOUHOTO
roCydapCTBEHHOI'0 KOHTPOJS, pa3pellnTeIbHbIX
MeXaHU3MOB, CITIOCOOHBIX HUBEIUPOBATh IEHHOCTD
MeaMaluyd KakK JOTOBOPHOro MexaHusMma. Tosab-
KO BbIpabOTKa B AMANOre ¢ COOOILIECTBOM Meaua-
TOPOB €AMHBIX CTAHIAPTOB UX MOATOTOBKMU U IO-
BeJeHUsI, (popMUPOBAHUE PEECTPOB MEAUATOPOB
MO0 3asiBUTEJIbHOMY MPUHLIMIY, CKBO3Hasl CUCTEMa
00paTHOI CBSI3M M KOHTPOJISI KauecTBa OT MOJIb30-
BaTesieil yepe3 CUCTeMy KBaJM(PUKALIMOHHBIX KO-
Muccuit, cBoboaa BeiOOpa (GOpMBI OpraHU3aLNU
MEIMATUBHONM TIPaKTUKM COOTBETCTBYIOT COBpe-
MEHHBIM MEXIYHAPOAHBIM TeHACHIUMSIM Pa3BUTHUS
menuanuu. BHeceHue u3MeHeHM B 3aKOH O Me1 -
alMy KeJlaTeJIbHO, HO BCE MOMpPaBKU JOJIXKHBI 00-
cyXXaaTbcsl ¢ MpodecCUOHATbHBIM COOOIIECTBOM
1 GOopMyIUPOBATHCS B COOTBETCTBUU C JYYIIUMU
npakTUKaMU 3aKOHOTBOpUecTBa (K Beauuaiiie-
My COXaJIeHUI0, KpailHe HEMHOTOYMUCIEHHBIMMU).
OcTtaeTcs HaAesIThCs, YTO pedopMa POCCUICKOTO
3aKOHOAATEJbCTBA O MeIualuKu He OyaeT mpoBe-
JleHa B aBpaJibHOM pexXuMe MpU MpeodiagaHUuun
aJMUHUCTPATUBHON COCTaBJSIOLIE U TTO3BOJUT
MPUHSTH COBPEMEHHBIN KaueCTBEHHbI JOKYMEHT,
OoTpaXamwlluii HapaO®OTaHHBI OTEYECTBEHHBIMU
MeaMaTopaMu OMBIT U COXPAHSIOIINI JOTOBOPHYIO
MPUPOAY STOTO MHCTUTYTA.
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MUPOBOE COIMMALUEHUE
BIroCyanAPCTBEHHOM CYAE

U APBUTPAXKE: PETYJIMPOBAHWUE

U NMPAKTUKA B PECITYBJIUKE BEJIAPYCb

| AnekcaHop Xpanyukuii

—— aosokam, napmdep
a08oKamckozo 6topo
«Jlekc Toppe»

Pecnybnuke benapych MupoBoe cornalie-

HUE SIBSIETCS OJHUM M3 IIMPOKO MCITOJb-

3yeMbIX U 3(P(PEeKTUBHBIX CITOCOOOB MpeKpa-

IIEHUST CyAcOHOTO pa3donpaTeIbCTBA MEXIY
cTopoHamMu. Bo3MOXHOCTb 3aKTIOYEHUSI MUPOBOTO
corjalieHMsl 3akperuieHa Kak B paMKax pa3oupa-
TeIbCTBA B TOCYAapCTBEHHOM cyae (B IPOU3BO/I-
CTBE MO TPaXTAaHCKUM U 3KOHOMUYECKUM Jeam),
Tak ¥ B paMKax apOMTPaKHOTo pa3doupaTesibCTBA.
OOBIYHO Ha TTPAKTUKE MUPOBOE COTJIAIIEHE MOXET
CTaTh PE3YJIBTATOM HECKOJIbKUX MPOLEIYpP B3aMMO-
JEWCTBUSI MEXTy CTOPOHAMU CITOpa:

*  CaMOCTOSITEJIbHBIX JTOTOBOPEHHOCTEM CTO-
pOH 0€3 yJyacTus MoCpeJHUKOB,;

*  TIPUMUPUTESILHON TTPOLICAYPhI, Ha3HAYEHHOM
TOCYAapCTBEHHBIM CY/IOM, C YJ4acTHEM TOCY-
JTAPCTBEHHOTO MPUMUPUTEIS U3 Yuciia cyaeo-
HBIX CMELUATMCTOB Y PAOOTHUKOB CY/Ia;

*  TpOLEeIypPbl MEIUAIINH.

OTaenbHOTO BHUMAaHUS W aHaau3a 3acilyKu-
BaeT BOIPOC O TOM, HACKOJBKO COCTaB apOUTpa-
’)Ka MOXET COACHCTBOBAThH MPUMUPEHUIO CTOPOH
M 3aKJIIOYEHUI0 MHUPOBOTO COTJAIICHUS MEXIY
HUMU WIM 3TO OyJET pacCMaTpUBATLCS KaK HapyIle-
Hue npuHumna due process. Ha Hair B3risia, Takoe
CONIeiiCTBIE JOJIKHO OKa3bIBaThCs, TeM 0oJiee B yC-
JIOBUSIX TIAHIEMMU, KOTAa MpobieMa 3aKIrodaeTcs
HE TOJIbKO B BBIHECEHMM pElLIEHUSI B KpaTyailiiue
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Makcum Xykoe
aosoKam ao8oKamckKozo
6ropo «Jlekc Toppe»

CPOKM, HO U B ero ucrojHeHuu. (B rocymapcrBeH-
HOM CyJie B MPOILECcCe MO 3aKOHY UMEETCS MPUMU-
pUTeNb, U CYIbsl BONPOCOM MPUMHUPEHUS CTOPOH
He 3aHuMaeTcs.) Tak, B COOTBETCTBUM CO CT. 3 3a-
koHa Pecnyonuku benapych «O MexXayHapoIHOM
apouTpaxkHoM (TpeTeiicKoM) cyde», a TakKXKe CT.
13 Permamenra MAC nipu benTIIII 3akpermieHo,
YTO COACHCTBUE pa3pelIeHUIO CIopa MOCPEACTBOM
3aKJII0YEHUs] CTOPOHAMU MMPOBOTO COTJIAIIEHUS
SIBJISIETCSI OTHUM W3 OCHOBHBIX TPUHIIMIIOB apOu-
TpaxXHOTO pa3oupaTeabcTBa. JIOMOTHUTEIBHO CT.
17 Pernamenta MAC nipu benTTIII ycraHaBiuBaer,
YTO COCTaB Cy/a AOJDKEH Ha JIIoOOM cTaauu mpou3-
BOJICTBAa IPUHUMATh HEOOXOIMMBIE MEPBI ST MUP-
HOTO yperyJIMpoBaHMsI CIIOpa B 1IEJIOM JTM0O0 B YaCTH.

Ha mpakTrke maHHBI OPUHIUI Ta€T COCTaBY
apOuTpaxa WHCTPYMEHTHI, TIPU MOMOIIU KOTOPBIX
OHM MOTYT MPUOCTAHOBUTH CIYIIAHWS, YTOOBI MO-
3BOJIMTb CTOPOHAM OJOTOBOPUTHCI OPYI C APYTOM.
CrenyeT yUuThIBaTh, UTO Tipu 3ToM PernameHntr MAC
npu benTIIII He comepXWUT HUKAKUX OrpaHUYE-
HUM 10 CpoKaM TPMOCTAaHOBJICHUSI MPOU3BOACTBA
T10 JIETy.

Bwmecte ¢ Tem apOUTpBI M30eraloT OpaTh Ha ceos
poJib MenuaTopa U ipumupuTens. [IpuyuHa B TOM,
YTO OEopycCKOe 3aKOHOMATENbCTBO O MEXIyHa-
POAHOM KOMMEpPYECKOM apOUTpake M CYIIECTBY-
one B bemapycu apOuTpakHble perjlaMeHTh



HE coliepKaT YKa3aHUM Ha TO, KaK TaHHbIC 1eCTBUS
COOTHOCSITCSI ¢ TIPUHIIMITIOM HE3aBUCUMOCTU U Oec-
MPUCTPACTHOCTU apOUTPOB. bojiee Toro, HET onpe-
JICJICHHOCTH B YAaCTH TTOCJIEACTBUM TaKUX ACUCTBUM,
HEsICHO, KaK apOUTPHI JOJDKHBI TOCTYIIUTD B CIyJae,
ecii TpuMUpeHue He aano addeKra U paccMo-
TpeHue nejla MpoaokaeTcs (Kak, K MpUMeEpY, 3TO
JeTaJlbHO yperyaupoBaHo B Ilpakckux mpaBuiiax
3 EeKTUBHON OpraHM3alMU TIpolecca B MEXIy-
HapogHOM apOuTpaxe). DTa HeoNpeaeIeHHOCTb
3aCTaBJIsIeT apOUTPOB omnacaTbCsl ObITh AKTUBHBIMU
B BOIIPOCE MPUMUPEHUST CTOPOH.

BMmecTe ¢ TeM KaK BO3MOXHOCTb 3aKJTIOUEHUS
MMPOBOTI'O COTJIAIIEHNs, TaK W €Tr0 COIep>KaHUE TTO/I-
BEpPraloTcsl JOCTATOYHO KECTKOMY PeryIupOBaHUIO
U KOHTPOJII0O KaK CO CTOPOHBI T'OCYIapCTBEHHOTO
cyla, Tak U CO CTOPOHBI cocTaBa apoutpaxa. IlTpu
3TOM HEOOXOIUMO YUYUTHIBATH OOJIbIIIOE YUCIO HIO-
aHCOB, KOTOpbIE MOTYT IOBIMUSATh Ha COJAepXKaHUE
MMPOBOI'O COMIAIIEHUST U BO3MOXKHOCTh €T0 3aKJTI0-
yeHwus1 B mpuHLuIme. [anee Mbl Obl XOTEU pacCMO-
TpeTh yKa3aHHbIE HIOAHCHI JJIS1 Jy4IlIero MOoHUMAa-
HUS 0EJIOPYCCKOM MPAaKTUKMU.

O6Lwue Bonpochl
3aKJ1Il0YEHUS MUPOBOTO
corsialieHus

B cootBercTBUU ¢ TpeboBaHUsAMU CT. 121 Xo3zsii-
CTBEHHOTO TIPOIIECCYaTbHOTO KOJEKCa CTOPOHBI
MOTYT 3aKJIOYMTh MUPOBOE COTJIAIlIEHUE Ha JTI000H
cTamuuy Tiporecca (B cyne TepBOM, ameIsiuOH-
HOM, KacCallMOHHOM WHCTAHIIMNA U Jaxe Ha CTaauu
KUCITOJIHUTEIBHOTO TPOM3BOACTBA). Takke Heo0-
XOIMMO YYUTBIBATh, YTO 3aKJIIOUYEHUE MHUPOBOIO
COrJallleHUs IOPUANYECKUMU MpPEeACTaBUTEISIMU
TpedyeT 0COOBbIX MOJTHOMOYMI Ha OCYIIECTBICHUE
YKa3aHHOTO JEWCTBUS B JOBEPEHHOCTU (JaHHOE
TpeOoBaHUE OYyIET MPUMEHSIThCI U TPU PACCMO-
Tpenuu nena B MAC mpu benTIIII, HecmoTps
Ha To 4yTOo PermamMeHT He COAEPXKUT CHElUab-
HBIX TpeOOBaHUI K COAEPXKAHUIO JOBEPEHHOCTH).
Jnst Toro 4ToObl MUPOBOE COTJAIIEHUE BCTYIUIIO
B CHJIY, OHO JIOJDKHO MPOWTH 00sI3aTEIbHYIO MPO-
LIeAypy MpoOBepKHU. 3aTeM TOCYIapCTBEHHBIA CyI
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YTBEPXKIAeT €r0 COOTBETCTBYIOIIMM OMpeaeJeHu-
€M, TIocjie Yero OHO BCTyMaeT B CMJIy M DKBUBa-
JIGHTHO cyneoHomy pelieHuo. COOTBETCTBEHHO,
€CJIV TOJDKHUK HE BBITTOJIHSIET CBOE 00513aTE/ILCTBO,
KpeauToOp UMeeT MpaBo 0OPaTUTHCS B CY/I 3a BblAa-
yeli cye0HOro nmpuKasa Jjisi BO30YXKIeHUS UCITOJI-
HUTEJBHOTO TPOU3BOJACTBA W MPUHYAUTEIHLHOTO
WUCITOJTHEHUSI MUPOBOTO coriaimieHusi. Heobxonu-
MO TaKX€ YUUTBIBATh, UTO B COOTBETCTBUM C TO/III.
4.3 1. 4 ct. 292 Hanorosoro koaekca benapycu 3a-
KJII0YEeHUE MUPOBOTO COTJIAIICHUS TTO3BOJISICT UCT-
1y BEpHYTb 25% OT cyMMBI yILUIau€HHOM rocynap-
CTBEHHOU MOILTUHBI 3a TTOaYy UCKa B CY/I.

B oTHO1IEHNM apOUTPaKHOTO pa3dupaTesIbCTBA
BO3MOXHOCTb 3aKJIIOUEHUs] MUPOBOTO COTJIAIIEHUSI
peryaupyetcs cT. 3 u 38 3akoHa «O MexXXTyHApOJHOM
apoutpaxkHoMm (TpeTeiickoM) cyae». Ilo oOiemy
MpaBuIy TPU 3aKJIIOYEHUU MUPOBOTO COTJIAIIEHUS
CTOPOHBI MPEACTABISIIOT JaHHBIM JOKYMEHT COCTa-
By apbuTpaxa s (GUKcallM¥ MYyTeM BBIHECEHMSI
apOMTPaKHOTO pEelIeHUST Ha COTIACOBAHHBIX YCJIO-
Busx (award by consent). ITocyie yero mpon3BoaCTBO
1o nefy npekpainaetcs. OmHaKo B LeJsIX 9KOHOMUN
pacxoioB IO apOUTpaXkHOMY COOpY CYIIECTBYET
WHOM crtoco0. Ecii CTOpOHBI UCTIOHSIIOT MUPOBOE
coraleHre ObICTPO U JOOPOBOJIBHO B XO/I€ apOu-
TpaXa W CIAYIIAHUS ellle HEe COCTOSIMCh, CTOPOHbI
MOTYT TIPOCUTH apOUTpaxK MPEeKpPaTUTh MTPOU3BO/I-
CTBO T10 JieJly, HO IPU 3TOM HE MPOCUTh BBIHECEHUSI
pelieHnsT Ha COTJacOBaHHBIX YCJIOBMSX. B coort-
BetcTBuM ¢ Permamentom MAC nipu benTIIIT atot
BapUaHT JCMCTBUI TTO3BOJISIET UCTILY BEpHYTh 25%
OT CYMMBI apOUTPaKHOTO cOOpa.

Cneunduka coaeprkaHums
MUPOBOI0O COor/1alleHus

Bo-mepBbIX, HEOOXOAMMO YUMTHIBATH KpYT JIWII,
KOTOpbIE MMEIOT TpaBO 3aK/o4yaTb MUPOBOE CO-
ramieHue. B rocymapcTBeHHOM cyjlie Takoe MpaBo
MPUHAJICKUT MCTIY, OTBETYUKY M TPETHUM JIM-
11aM, 3asBJISIONIMM CaMOCTOSITeJIbHbIE TPeOOBaHUS
Ha TIpeaMeT criopa. TpeTbu Julia, He 3asBISIONINE
TaKWX TPeOOBaHUI, HE UMEIOT MpaBa 3aKJII04aTh M-
poBoe cornaiienue. [IpruMeHUTeIbHO K apOUTpak-
HOMY pa30MpaTebCTBY TaKOE MPaBO MPUHAIICKUT
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Ccyry0o cTopoHaM apOMTpakKHOTO pa30MpaTesIbCTBa
U1 apOUTPaKHOTO COrallleHMSI.

Bo-BTOpBIX, CTOPOHBI MOTYT IOTOBapUBaTh-
Cs TOJIbKO O COOCTBEHHBIX MpaBaX U 00OS3aHHO-
cTsX. MuUpoBoe corjalieHue HU B KOeM ciydae
HE JOJKHO KacaThCs MpaB, 00sS3aHHOCTEW M WH-
TepPEeCOB TPETHUX JIUII.

B-TpeTbux, MUpoBO€ coOrNallleHUE MTOJKHO
B ITOJJTHOU Mepe COOTBETCTBOBATh TPEOOBAHUSIM 3a-
KoHoaateabcTBa. O0S3aHHOCTBIO Cyla U COCTaBa
apOuTpaxa SIBISIETCSI OlIEHKAa 3aKOHHOCTH IT0JIO-
>KEHUU TpecTaBIsIeMOTO MUPOBOTO COTJIAIIEHUS.
B ciyuae ecim MupoBoe coryalieHue He COOTBET-
CTBYET IPUMEHHUMOMY MpaBy, B €r0 YTBEPXKACHUU
JIOJDKHO OBITh OTKA3aHo.

B-yeTBepThIX, CTOpPOHBI HE BIIpaBe JOTOBa-
pUBaTbCcs O BOIPOCaX, KOTOpbIE HE OXBaTbIBa-
I0TCSI TPEOOBAHUSIMM, 3asBJICHHBIMM CTOPOHAMU
(request for relief). [ToaToMy MUpOBOE coryalieHue
HU B KOEM cJIyyae He MOXKET BKJIIOYaTh B ce0s yc-
JIOBUSI, KOTOPBIE XOTb CKOJbKO-HUOYAb BBIXOAST
3a paMKM TaKMX TpeOOBaHWM, W SIBISIETCS JOCTa-
TOYHO OTPAaHUYEHHBIM I10 CBOEMY cofiepxKaHuio. 1o
yKa3aHHBIM NpUYMHaM B berapycu HEBO3MOXKHO
3aKJII0YMTh MUPOBOE COTJIAIIEHUE C YCIOBUEM, CKa-
K€M, O MOIMUCAaHWW HOBOIO TOroBOpa, MOCTaBKe
JIOTIOJTHUTEILHOTO TOBapa, OKa3aHWM YCIYTU U T.JI.
Hanpumep, MupoBoe corjiaiieHue OyaeT Mpu3Ha-
HO JICICTBUTEIBHBIM B ClTydae, KOrja UCTell coria-
CWJICSI C OTBETYMKOM (OTKazajcs OT TpeOoBaHU),
WJIM OTBETYMK COTJIACUJICS C UCTLIOM (TTpU3HAJ Tpe-
0oBaHUE), UM CTOPOHBI IPULLIIU K COTJIACUIO B pe-
3yJbTaTe B3aUMHBIX YCTYTIOK.

MupoBoe corjaiieHue TakXke He MOXeT
BKJIIOYATh 3alpeT Ha oOpallleHue 3a Bblaavyeil uc-
MOJTHUTEJILHOTO TOKyMeHTa. bojee Toro, B MUpo-
BOE COTJallleHWE HEJb3sl BKIIOYATh ITOJIOXEHUS
00 OTBETCTBEHHOCTW M CaAHKIIMSIX 32 €ro Heuc-
MOJIHEHUE (IOTMYyCTUM, HEYCTOWKY 3a MpoCcpou-
Ky WCIOJHEHMUsI 00s53aTeabCTB). Takue IoJio-
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KEHUST SIBJSIIOTCS OJHO3HAYHBIM TIPEMSTCTBUEM
JUIS1 YTBEPKIAEHWS MUPOBOTO COTJIAIICHUSI.

[Mo3uims BBICIIMX CYIOB 1O MOBOLY MHUPOBOTO
cOMIallleHUs1 Hallula OTpaXkeHWe B TIOCTAHOBJICHUU
mieHyMa BepxoBHoro cyga Pecnyonuku benapych
ot 29 mtonst 2016 roma No 3 «O IpUMHPEHU CTOPOH
MPU PACCMOTPEHUU CyAaMM TPAXKAAHCKUX U KO-
HOMUYECKHMX CITOpOB». B yacTHOCTH, B 3TOM IOCTa-
HOBJICHUU YKa3bIBAaeTCsl Ha CJIEIYIONIIE OCOOEHHOCTH:

*  CTOPOHBI HE MOTYT 3aKJI10YaTh MUPOBOE CO-

rjaiieHue mo TpedoBaHUsSM, KOTOpbIe Ka-
caoTcs HEeAEHCTBUTEIBHOCTH CIEIOK, TO0-
CKOJIBKY 3aKJIIOUEHUE TaKOTO COTJIAlIEHUS
MPOTUBOPEUNT 3aKOHOIATCIIHCTBY;

*  MMPOBOE COIJIallIEHNE HE MOXKET KacaThCsl IMy-
OJIMYHBIX OTHOLLIEHU 1 (DPAKTOB, YCTAHOBJIEH-
HBIX PEIIEHUSIMU TOCYIaPCTBEHHBIX OPraHOB;

*  3aKJIIOYEHME MUPOBOTO COIJAIEHUST He-
BO3MOXHO MO JejaM, BO3HMKAIOIIUM
M3 aJIMUHMCTPATUBHO-TIPABOBBIX M WHBIX
MyOJWYHBIX MPABOOTHOIICHUIA; O AejiaM
0co00ro MPOM3BOJACTBA; TO 3asBICHUSIM
O TIpU3HAHUW U MPUBEACHUM B UCIOJ-
HEeHWEe PpelIeHU WHOCTPAHHBIX CY/IOB
M MHOCTPAHHBIX apOUTPaXKHBIX PEIICHMI;
1o Jie1aM 00 00XKaTOBaHUY PEIIeHUI MeXK-
JIYHAPOIHBIX apOUTPakKHBIX (TPETeUCKMUX)
CyJI0B, HaxOMSIIMXCS Ha Tepputopuu Pe-
cnyonuku benmapych, a Takxke B pamKax
MPUKA3HOTO ITPOU3BOJICTBA;

* He TMojiexaT YTBEPXKISCHUIO MUPOBBIE CO-
[JalleHUsI, €CJIM UCK 3asIBJIEH ITPOKYPOPOM
B LIEJISIX 3aIMThl TOCYIAPCTBEHHBIX U 00-
IIECTBEHHBIX UHTEPECOB.

Bce nepeuncieHHbIE HIOAHCHI HEOOXOAMMO
YUUTHIBATh TIPU TUTAHWPOBAHUU 3aKIIOYCHUST MU-
POBBIX COIAIICHUI W OMPEISJCHUN €ro YCIOBUIA.
B npoTuBHOM cilyyae MOXXHO 0Ka3aThCs B CUTYalIMH,
KOTa Takoe corjialeHue He OyaeT YyTBepKAeHO Cy-
JIoM uiu apoutpaxkeM B Pecriyonuke benapycek.
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MEONALUA KAK CNOCObB
NMPUMUPEHUA CTOPOH:
OMNbIT U NMPAKTUKA
PEIYJINPOBAHUA

B PECITYBJIUKE BEJIAPYCb

Makcum Xykoe
aosokam
a080KAMCKO20
6ropo «Jlekc Toppe»,
mMeouamop

HCTUTYT MeIUALlUU TTOSIBUIICS B OEJIOPYCCKOM TpaBe OTHOCUTEIBHO He-
naBHo, B 2013 romy, ¢ NMpUHATHEM clieliMaan3upoBaHHOro 3akoHa Pe-
cnyonuku benapych «O Meauaunu». B TedeHue mocaenyommyx ceMu JeT
ObLTO pa3paboTaHO MTOCTaTOYHO MOAPOOHOE PEryJMpOoBaHUE B pa3BUTHE
9TOr0 3aKOHa IO PsITy aCMeKTOB, KOTOPbIE BKIIIOUAIOT B CE0SI:
* TIOCJEACTBUS NPUMEHEHHUS MEIUALMU IJISI TPaXIaHCKO-ITPABOBBIX
OTHOILICHUW,
*  TIpUMEHEHME MeIHUallMK B ITpoliecce pa30MpaTebCTBa B TOCYTapCTBEHHOM
cyne (BKJIouas TpaxkJIaHCKUIA U XO3STMCTBEHHBIN MPOIIEece);
*  3TUYECKME HOPMbI MEIMATOPOB, a TAKXKE MPABUJIa TPOBEICHUS MEIUALINU;
*  BOIPOCHI OOYUYEHUSI MEIUATOPOB, UX aTTECTAlIMU U KBaTU(hUKaIl1, HEOO-
XOIUMOM IJIS1 OCYILIECTBIICHUS MEAUALIUU.

PerynupoBaHue mpoluieaypbsl MeAvalMi He CTOMT Ha MecTe. B wactHocTH, 1
ntos1 2020 roga BCTYIIIT B CHUTY 3aKOH OT 18 nexkaopst 2019 roma, KOTOPBI BHEC psi
n3MeHeHuil B Ipaxkmanckuit, [paxx1aHCKUA TIpolieccyaabHbI U X035MCTBEHHBIN
MpoleccyalbHbIN KOAEKCHI, a Takxke 3akoH «O Meauauuu». O0 3TUX U3MEHEHUSIX
MBI pacCcKaxkeM Jajee.

IIpumeuatenbHo, yTo benapych He ocTaeTcsl B CTOPOHE U OT II0OaJbHBIX
WHULMATUB B cepe Menualnmu. 3akoHoM oT 25 utoHs 2020 roma cTpaHa OgHOM
U3 nepBbIx patuduumrponaia KoupeHuuto Opranuzauuu OobenmHeHHbIX Hatmii
0 MEXIYHapOIHBIX MUPOBBIX COIJIAIIEHUSIX, TOCTUTHYTHIX B Pe3yJIbTaTe MeAUAIIUN
(manee — CuHramnypckasi KOHBeHIMs). [{laHHBII 3aKOH BCTYITUT B CUJTy 15 stHBaps
2021 roma, u benapycu elille MpeacTOUT MPUBECTU HaIlMOHAJIbLHOE 3aKOHOJIATEb-
CTBO B COOTBETCTBUU ¢ CHHTaypCKOil KOHBEHIIUE.

Taxxe B benapycu mpuHUMAaIOTCS aKTUBHBIE MEPBI MO0 PeKJIAMUPOBAHUIO Me-
auanuu B CMMU u yepes pecypcbl MUHUCTEPCTBA IOCTULIMA, YTOOBI CAEAaTh 3Ty
MpolLenypy U3BECTHOM ST MOTEHIIMAIbHBIX MoJb30BaTeneil. MHdopMmaiys o Me-
MUKW JOBOAUTCS A0 CBEIEHUSI CTOPOH B TOCYIapCTBEHHBIX cynax. Takum obpa-
30M, IIar¥ IO MOMYJIsIpU3allii Meauauuu B bemapycu SIBJISIOTCS PEryIsipHBIMU,
CUCTEMHBIMU U MACIITAaOHBIMU.

CraTuctuka

B 2019 rony B benapycu 66110 poBeieHO 0K010 900 Menuarmii, 650 13 KOTOPBIX 3a-
BEpUINIVCH 3aKJII0UeHUEM MeauaTuBHoro cornameHus. [Ipu aTom B peectpe Mu-
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HUCTEpPCTBA IOCTULIMU YMCIUTc 880 MeauaTopos.
J10O6poBOJIbHOE MCMOJHEHWE MEAMATUBHBIX COIJIa-
meHuit coctapisieT 90% oT ux obiiero ynciaa (st
CpaBHEHUS: cyneOHOe NPUMUPEHUE ITOKa3bIBaeT
CTaTHCTHUKY TOOPOBOJLHOTO UCTIOJTHEHUS B 65%).

B nipenpiayiiue roabl CTaTUCTUKA MOKa3biBaa,
YTO MOTEHIIMA POCTAa MEAUAILIMU COCTABISIET OKOJIO
4000 men B rom — UMEHHO CTOJIbKO 3aKaHUMBAETCS
MPUMUPEHUEM CTOPOH WM MUPOBBIM COTJIAIIEHU-
eM (okoj10 15—20% oT 0b11ero yncia ae).

OcobeHHOCTH
peryimpoBaHus
U ero 3BOJ1II0LUS

ITpouenypsl mpumMupeHusi B berapycu MpoBOAST-
cs MenuatopamMu. Ecii CTOPOHBI HE MPETEHAYIOT
Ha TIPUHYIWUTEIbHOE WCIOJHEHUE ITOCIEaYIOIIEero
COIJIAIlIEeHUsI, OHU HE OrpaHWYEeHBbl B BbIOOpE MO-
cpeaHuka. OgHaKo, eCJIM CTOPOHBI BCE-TaKW XOTSIT
UMETH TaKyl0 BO3MOXHOCTb, K MEIMATOPy YCTaHAB-
JIMBaeTcs psa TpedoBaHuit. Tak, OH TOTKEH:
*  TIPpOHTHU OOYYEHME B OMHOM U3 CEPTUDUIIN-
POBaHHBIX LIEHTPOB MO MOJATOTOBKE MeIua-
TOPOB, KOTOPbIE CYIIIECTBYIOT B benapycu;
*  WMETb BBICIIIEE IOpUINIECKOEe 0Opa30BaAHMUE;
*  TIpOWTU TIPOLIETYpPY BKJIIOUEHUS] B PEECTp
MeIMaTOpOB, KOTOPBI BeneT MMHUCTEpP-
CTBO IOCTULIMU (0€3 MEPBBIX ABYX KPUTEPU-
€B TOMacTh B PEECTP HEBO3MOXKHO). UTOObI
He OBITb MCKJIIOYEHHBIMM M3 TaKOTO pee-
CcTpa, MEAUaTopbl JOJDKHBI MPAaKTUKOBAThH
MeIUAINIO WU TTPOXOAUTH €XKEeTrOIHYIO Ie-
pPEMOArOTOBKY.

Cama mniponienypa Meauanuu B berapycu ormo-
cpemyeTcsl psiIOM JIOTOBOPOB, YITOMSIHYTBIX B 3aKO-
HOJIaTeJIbCTBE:

* JIOTOBOPOM O TPMMEHEHUU MeIHalliH.
[Mpoueaypa Menuamuu siBjisieTcss 100pO-
BOJIbHOI, TTO3TOMY CTOPOHBI HEJIb3sT TIPU-
HYIWUTh K 3TOMY, JaXe €CJIM OHM O TaKOM
noroBopwinck. IloatoMy TmoamucaHue
corjlallleHUs O TIPUMEHEHUM MeIualuu
He TIPEIMSITCTBYET 00OpallleH!uio B rocyaap-

42 | Arbitration.ru

CTBEHHBIN cyA. B ciiyyae Hanmuuus apOu-
TPaXXHOTO COTJIAIlIEeHUs] BOIPOC MHTEpPeC-
Hee. CTOpPOHBI MOTYT CKOHCTPYWPOBATh
apOuTpaxkHoe coryalleHue Kak multi-tier
clause. Eciu cTopoHbl 0003HAYMIIU MEIU -
alrio Kak 00s3aTeIbHOE IpeaBapUTEIhb-
HOE yCJIOBHE apOuTpaxa, TO MOTEHIIM-
aJlbHO OHU JOJIKHBI MCIOJIb30BaTh 3TOT
croco0 paspelleHus CIopoB 10 oOparie-
HUS B apOUTpax;

* COrJlallleHWeM C MeIuaTopoM, B KOTOPOM
PeTyJIUpPYIOTCS OTHOILLUEHUSI MEXIy Meau-
aToOpoOM UM OJHON WJIM 0OEMMM CTOPOHaAMU
crnopa. HecMoTpst Ha MOTeHIIMATBHYIO BO3-
ME3IHOCTh, TaHHBIA JTOTOBOP HE SIBISIETCS
KOMMEPUYECKOM CHEJIKOM, MOCKOJIbKY pa-
0oTa MeauaTopa B COOTBETCTBUU CO CT. 6
IpaxkmaHcKOro Kojekca He SIBJISIETCS Tpe-
MMPUHUMATEJILCKOU eI TeIbHOCTDIO;

* MEIVWaTUBHBIM COIJIalIEHWEM — COTJIallle-
HUEM, KOTOpPOE€ 3aKJI0YaeTcsl CTOPOHaMU
cropa Mo WTOTaM MPOLEAYPhl Meaualluu
U GUKCUPYET TOTOBOPEHHOCTH CTOPOH.

KpaiiHe BaxkHO, YTOOBI TOJHOMOYMSI Ha 3a-
KJIIOUEHUE YKa3aHHBIX COTJallleHUt ObUTH B 00s13a-
TETLHOM TIOPSIIKE OTOBOPEHBI B JIOBEPEHHOCTHU
Ha MpeACTaBUTENS.

C Touku 3peHust HopM IpaxkmaHCKOro Kojekca
Mpoleaypa MeIUAIlMK OKa3bIBaeT BIUSHME Ha TPaX-
JaHCKO-TIPABOBbIE OTHOIIIEHUST CTOPOH.

Bo-nepBoix, ¢ 1 utons 2020 roga Meauaiys siB-
JIIeTCsl aJIbTEPHATUBOM MPETEH3MOHHOMY TTOPSIIKY
yperyaupoBaHus criopa. PaHee coOjoneHue mpe-
TEH3MOHHOTO TOPsSIAKA YPEeryJIupoBaHUS B CIOpax
MeK1y I0PUANIECKUMU JULIaMU U UHAWBUAYaTbHbI-
MM MPEANPUHUMATETSIMU ObUIO 00s13aTebHBIM CO-
m1acHo cT. 10 IpaxkgaHckoro Kkoaekca, U mpoleaypa
MeIUallii He OTMEHsIa HEOOXOAMMOCTH COOJII0-
JEeHUsST TaHHOTO TpeboBaHus. B Hacrosiee Bpems
CTOPOHBI BITpaBe BLIOMPATH MEXKIY MPETEH3MOHHBIM
MOPSIIKOM M MeAMaleil, U UCTI0Jb30BaHUE TTPOLIe-
JQypbl MEIMAIK TIO3BOJIIET HE Tpuberath K Mexa-
HU3MY HaIlpaBJICHUS TTPETCH3UU.

Bo-BTOpBIX, MpUMEHEHNE TIPOIIEAYphl Meara-
LMW TIPUOCTaHABIMBAET TEUeHHUE CPOKOB MCKOBOM
naBHOCTH. [lpuueM Meaualius BBITOIHEE, HEXEIN



MMPEeTeH3MOHHBIN MOPSIIOK YPETYJIMPOBAaHUS CIIOpa.
K mipumepy, mpeTeH3Ms TPUOCTaHABIMBAET TCUEHHE
CPOKOB MCKOBOW AaBHOCTM Ha 30 gHell mau MHOI
CPOK pacCMOTPEHMST IPETEH3WMU, YCTAHOBJICHHBIN
JIOTOBOPOM, OO IO MOMEHTa ITOJYYeHMSI OTBETa
Ha TIpeTeH3uo. [dJig cpaBHEHUS: TIpU 3aKIIIOYeHNHN
JIoroBopa 0 MPUMEHEHUN MeIUallli CPOK MCKOBOI
JaBHOCTU coriacHo cT. 203 IpaxkmaHckoro koaekca
IMPUOCTAHABIMBACTCS C MOMEHTA MOAMUCAHNS JaH-
HOTO JOKYMEHTa 1 0 TpeKpalleHusT MeTrualunu (To
eCTh Ha BeCh ITEpUOJ MEAWALH, KOTOPBIA MOXKET
IJTATBCST MECSILIBI).

B cootBetcTBHMM cO cT. 16 3akoHa «O Memua-
LIMA» YCTaHABJIMBAETCSI OCOOBIN PEesKUM B OTHOIIIE-
HUM UH(POPMALIMK, KOTOpasti CTAHOBUTCSI U3BECTHOM
CTOpPOHAM ¥ MEAMATOPY B XOJIe MeIUallNN:

*  yKazaHHas nHGOpMaIUs SIBIISIETCSI KOHpH-

JIEHIMAIbHOM, €CIM CTOPOHBI HE HOTOBO-
PUWINCH 00 NUHOM;

* MeIuUaTop He BIIpaBe PacKphIBaTh CBElE-
HUSI, KOTOPHIE CTaJIi €My U3BECTHHI B XOJIE
MpoLeAyphl MeIHALMM, 0e3 COTJIachsl CTO-
poH (B ciIyyae ec/ii JaHHBIE ITpeaocTaBIe-
HBI TOJIbKO OIHON CTOPOHOM — COOTBET-
CTBEHHO 0Oe3 coriacusi 3TOM CTOPOHEI);

* CTOpPOHAM 3allpellieHO MCIIOIb30BaTh WH-
dopmanmio, Kotopas OblIa TIOJydeHa
B MeAWalyuKi OTHOCUTEJIBHO IIPpU3HAHUI
W 3adBJIEHUNA BTOPOM CTOPOHBI, a TaKXke
colepXKaHUS MPeIOXKEHUH 10 YPETryInupo-
BaHMIO cIIOpa, IMPU 00pallleHUu! B TOCyaap-
CTBEHHBIN cyn WM apoutpax. Takue noka-
3aTeIbLCTBA, ITPEHOCTaBIIsSIEMbBIE CTOPOHOM
MeIMalu, JOJLKHBI OBITh OTBEPIHYTHI CY-
JIOM WJI apOuTpaxkeM B CUJIY MX HE3aKOH-
HOCTH;

* MeIUaTOpbl HE MOTYT BBICTYIIaTh CBUJE-
TEJSIMU B CylaX B I'PakIaHCKOM U 9KOHO-
MUYeCcKOM Tpolecce. BmecTe ¢ TeM, eciu
B XOJIe MEIUAIIM CTaJI0 U3BECTHO O COBEP-
IIEHUH YTOJIOBHOTO ITPECTYIUIEHUSI, MM -
aTop 00s13aH COOOIIUTH 00 3TOM ITPaBOOX-
PaHUTEJIBHBIM OpraHaM.

Eme onvH BaXkKHBIN BOMPOC: KOTZAa CTOPOHBI
MOTYT BOCIOJIb30BaThCcsl Meauauuein? B ciaydae ap-
OUTpakHOro pa3zduparesbcTBA MeEAWaIs IPOBO-
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JWTCS UCKJTFOUMTESIBHO MO JOTOBOPEHHOCTH CTOPOH.
ITo oOmieMy clieHapuIo Ha BpeMsl MeAUaluu IMpo-
leaypa IpuocTaHaBIMBaeTcs. Eciu cTOpoHBI 3a-
KJTI0YaloT MEAUATUBHOE COIIallleHue, OHU MOTYT
MPOCUTh COCTAaB apOMTpaxka BBIHECTU pPEIICHUE
Ha COIIaCOBAaHHbBIX YCIOBUSAX WIN TTPEKPATUTD MPO-
WM3BOJICTBO I10 JICTY.

B rocynapcTtBeHHOM cyje peryimpoBaHue 00-
Jee xectkoe. /1o HeJaBHUX MOP CTOPOHBI B Ipax-
JAHCKOM Mpollecce B MPUHIIMIE HE MOIJIM YUTH
BO BHECY/AECOHYI0O MeIMallMIo MOocjie TMoJauyu ucka
(aT0 O3HAyYaNo, UTO JI00AsA MeaualMs JOJKHA 3a-
KOHUMTBLCS MUPOBBIM COTJIAallIeHeM JU00 OTKa30M
OT ucka). B sKoHOMMUYECKOM Tpoliecce CTOPOHbI
WMEJU MPaBo 00paTUThCA K BHECYAcOHON Menua-
IIMM U OCTaBUTh UCK 0€3 pacCMOTPEHUS HEe TT03XKe
MOATOTOBUTENLHOIO cymedoHoro 3acegaHus. C 1
ntojisg 2020 roma CTOPOHBI 9KOHOMUYECKOTO TPO-
1mecca MOTYT TEpelTM B TIPOLEAYpPY Meaualuu
U TIPOCUTh CYJ OCTaBUTh MCK 0€3 pacCMOTPEHMSI
B J11000€ BpeMsl 0 MOMEHTA yAaJeHMS CyJa B COBE-
1aTeJbHYI0 KOMHATY JUISl BBIHECEHMS TTOCTaHOBJIE -
HUSI TI0 CYIIECTBY criopa.

AHaJOTUYHOE TMpaBUIO OBUIO  BBEACHO
B IpaxnmaHckuii mpoueccyaibHblii Komekc. [Ipu
5TOM CTOPOHBI MMEIOT YCMOTpPEHME B BOIpOCE
0 TOM, YTO OYJET C OCHOBHBIM MCKOM B CyJe Tep-
BOI MHCTAHIIUU (CTOPOHBI MOTYT TIPOCUTH TIPUO-
CTaHOBUTH MPOU3BOACTBO IO JAey UM OCTAaBUTh
HUCcK 0e3 paccMoTpeHus). B cyae aneisiumoHHOR
WHCTAHIIMU €CTh TOJbKO BO3MOXHOCTb MPUOCTa-
HOBJIEHUS MTPOU3BOACTBA 10 Aeny. [Ipu aTom mpo-
leaypa MeIvalluM IOJKHA YJIOXUThCS B CPOKM,
YCTaHOBJIEHHBIE CY/IOM.

Menuainusi Takke aaeT MCTLAM OIpenesieH-
Hoe (duHaHCOBOE mpeumylecTBo. Jlejso B ToM,
YTO B COOTBETCTBUU cO cT. 292 Hanorosoro komek-
ca MpU OCTaBJIEHUHU UCKa 0e3 pacCMOTPEHUS B CBSI-
31U C 3aKJII0YCHHUEM COTJalleHUs O MPUMEHEHUU
Meaualuy U Tiepenade criopa MeauaTopy rocynap-
CTBEHHAas MOIILJIMHA BO3BPAIaeTCsl B TIOJTHOM O0b-
eMe. JIist cpaBHEHUS: MPU 3aKJTIOYCHUU MUPOBOTO
COTJIAIlIEHHWST BO3BPAIAeTCsT TOIBKO 25% OT CyMMBI
rOCYIapCTBEHHOM IOILIVHBI.

Pedopwma, BcTynuBias B cuiy ¢ 1 uions, npe-
JOCTaBUJIA CYIbSIM B TPaXXIaHCKOM ITpoIlecce U Op-
raHaM peTUcTpalu akKTOB TPaXkIaHCKOTO COCTOSI-

Hos6bpb 2020, N2 9 (23) | 43



AHAJTIUTUKA | MEOMALLSA: MPAKTUKA PEMY/IVIPOBAHIS B PD e —

HUs OOJIbllle TUCKPELMKA B BOIIPOCE HAIpaBJICHUS
CTOPOH K MeAuaTopy IS MpoBeneHus1 MHpopMa-
LIMOHHOW BCTpeuM. [pakmaHCKUi TpolieccyaabHbII
KOJIEKC BBOAUT OOS3aHHOCTb Cyla COAECHCTBOBAThH
CTOPOHAM B IPUMUPEHUU, PA3bSICHUTh UM BO3MOX-
HOCTb OOpalleH!s] K MeIualuy 1 TIPpOBEeIeHUS UH-
(hopMaIlMOHHON BCTpeur ¢ MeauaTopoM. B aKoHO-
MUYECKOM TIpoliecce TaKMX MpaBul HeT. [IpuunHa
TaKUX U3MEHEHUI B TOM, YTO B CEMEWHOE IIPaBO
bemapycu BBedeHBI BO3MOXHOCTH IS BKJIIOYE-
HUS TIOJIOKEHUI 0 MeIMallMU B OpayHbIil JOTOBOD,
a TakKe NMPUMEHEHUE MeAualliu MPU PpacTopxkKe-
HUM Opaka mMexay cynpyramu. [Ipu aTom 3aKOHO-
JaTtesib BO u3bexkaHue (popMain3aiu Mpoleayphl
OTKa3ajcsd OT WIEU [eJaTh MEAUALIMIO 10 CeMEK-
HBIM JeJlaM 00s13aTeJIbHOM, BEIOpaB TaKTUKY MakK-
CUMaJIbHOTO MH(OPMUPOBAHUS CTOPOH O BO3MOXK-
HOCTSIX MEIUALIUH.
OTaeIbHOTO paCCMOTPEHUS 3aCIy>KUBaET BO-
MIPOC O COAEPXKAHUU MEAUATUBHOIO COTJIAIIECHUS
U €ro MpUHYAUTEJIbHOM HWCIIOJHEHUU. 3aKOHO-
JlaTeJIb HE JAeT YETKOrO OIPEACIEHUS MPABOBOM
MPUPOIbl MEAMATUBHOTO corjameHus. Bmecte
C TeM OYEBUIHO, YTO B TAKOM COIJIALLIEHUU pac-
CMATPUBAKOTCS TOJILKO T€ BOIIPOCHI, KOTOPBIE MO-
IYT OBITH TPEIMETOM TOTOBOPEHHOCTU CTOPOH.
B oroit cuTyauum npeaMeT Meauanuu JIOJIKEH
OBITh IPa>kIaHCKO-TIPABOBBIM B IIMPOKOM CMBICJIE
ciosa. B cuny m. 2 c1. 15 3akoHa «O Meauanuu»
MEIUATUBHOE COTJIALICHUE:
* HE MOXET MOCAraTh Ha MpaBa U 3aKOHHbIC
WHTEPECHI TPETHUX JIUILL;

* HE MOXET BKJII0YaTh B ce0s1 BOMPOCHI, KO-
TOpbIE OTHOCSTCS K TIPEAMETY MyOJIMIHOTO
U UMIIEPATUBHOTO PETYJIMPOBAHUSI.

Ha wmenuatuBHOe cornaiieHue pacnpocTpa-
HSIETCSI TIPUHIUI CBOOO/BI TOTOBOpPa U aBTOHOMUU
BOJIM CTOPOH. [Ipr 3TOM CTOPOHBI B 00513aTE€TLHOM
MOPSIAKE TOJDKHBI BKIIOYNUTD B JOKYMEHT YCJIOBMS,
KOTOpbIE B COOTBETCTBUM C 1. 1 ¢T. 15 3akoHa «O Me-
ALKy SIBJISTIOTCS CYLECTBEHHBIMU:

* CBEeCHUSsI O CTOPOHAX, MEIUATOPE;

* TpeaMeT cIiopa;

* TIPUHSTBHIE CTOPOHAMU 00s3aTebCTBA, Ha-

MpaBJeHHbIE Ha yperyJupoBaHuE CIopa,
U CPOKU MX BBITIOJHEHUS.
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C ToukM 3peHus1 (GOpMbl MEIMATUBHOE corjialie-
HUE ITOJKHO ObITh MOAMKUCAHO CTOPOHAMU WU MX
MpPeACTaBUTEISIMU, KOTOPbIe MMEIOT MpsiMO 000-
3HAUEHHbIE  COOTBETCTBYIOIIME  IMOJHOMOYMS,
a TaKKe METMaTOPOM.
Brnots go 1 mronsg 2020 roma Bblgaya AJOKYMEHTA
Ha TPUHYIUTEIBbHOE MWCIIOJHEHNE BHECYIeOHOro
MEIMaTUBHOIO COIJIAIICHUST JOMycKaaach TOJbKO
COIJTACHO XO3SMCTBEHHOMY IPOIIECCyabHOMY KO-
Jexcy. B maHHBbIT MOMEHT BO3MOXKHOCTU paciluupe-
HBI 32 CYET BBEACHMSI COOTBETCTBYIOILIETO PETYJIMPO-
BaHUs B [paxkgaHCKMIA MPOLeCCyalbHbIN KOAEKC.
3asBJieHUE O Bbla4ye UCTIOJTHUTEIBHOIO TOKY-
MEHTa MOXeT ObITh MOAAHO B TEUCHUE LLIECTU MeCsI-
1IeB C MOMEHTa UCTEYEHUs CpoKa Ha TOOPOBOJIbHOE
HCITOJTHEHUE 00s13aTeJIbCTBA B CY[I IO MECTY HaX0X-
JEHUs NOJDKHUKA WM €ro MMYIIeCcTBa. 3asiBIIeHUE
COITPOBOXIAETCS OPUTMHAJIIOM MEIUATUBHOTO CO-
IJIallleHWsI, JTOKa3aTeJIbCTBAMU  HEWCIOJHEHUS,
JOKYMEHTOM, MOATBEPKIAIOIINM  TMTOJHOMOYMS
Ha TOANMCAHME 3asBJIEHUs, a TaKXe JTOKYMEHTOM
00 orIaTe rocyIapCTBEHHOM TMOLIJIWHBI B pa3Mepe
10 6a30BbIX BEJIMYMH.

Bompoc paccmaTpuBaeTcs CymoM B TEUeHUE
OJHOrO Mecslla C MOMEHTa TMPUHSTHUS 3asiBICHUS
C BBI30OBOM CTOPOH B CylneOHOE€ 3aceqaHue. 3areM
CY[I BbIIAET UCITOJHUTEIbHBIN TOKYMEHT 1 BLIHOCUT
COOTBETCTBYIOILIEE OIpEAeICHUE, KOTOPOE MOXKET
OBITh 00KaJI0BaHO.

OaHako OrpaHUYEHUI JIJ1 MPUHYIUTEIBHOTO
HUCIOJIHEHUST JOCTATOUHO MHOTO, UX HY>KHO YYUThI-
BaTb NP OINpPEAeJICHUHN YCIOBUI MEIUATUBHOTO CO-
rnameHusi. Kak orMeyanoch BbIlIE, CyI HE BbIAACT
HUCIOJHUTEAbHBINA JOKYMEHT B OTHOLIEHUN Meaua-
TUBHOTO COTJIAllIEHNUsI, KOTOPOE TOCITaeT Ha MpaBa
U MHTEPEChI TPEThbUX JIULI, MyOIUYHbIE U UMIIEPATUB-
HbIE BOIPOCHI U IopuandYeckKue (akThl UIN COAep-
SKUT TOJIOXEHUS, MPOTUBOpeYale 3aKoHy. Takke
HeJb3s MPUHYAUTENIbHO HWCIIOJHUThL COMIAlleHUE,
MOJMUCAaHHOE MEAUATOPOM, KOTOPBIN HE BKIIIOUYECH
B peecTp MuHucrtepcTBa octuinu Pecnyonuku be-
Japych. KpoMe Toro, mpuHyaIuTeIbHOE UCITOJTHEHUE
HEBO3MOXKHO, €CJIM MEIMATUBHOE COTJIAIlICHUE:

*  COHIEPXWT IOJIOXEHUS O HEIEUCTBUTEb-

HOCTH CIIEJIOK;

*  CONIEPXUT CAHKIIMU 32 HEUCITOJTHEHHE 0051~

3aTeJIbCTB CTOPOHAMMU;
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HE CONEPXKUT BCEX HEOOXOMMMBIX CYIIE-
CTBEHHBIX YCJIOBMIA, UJIN HE SIBJISICTCS OTIpe-
JIEJICHHBIM T10 COJIEP>KAHUIO, UJTU COACPKUT
YCJIOBUSI, KOTOPbIE HE MOTYT MOJBEPraThCst
MPUHYAUTEIBHOMY UCTIOJTHEHUIO;
KacaeTcsl yCTaHOBJIEHUs (DaKTOB, KO-
TOpbIE OTHOCATCS K JejlaM 0co0oro
MPOU3BOJCTBA, BOMPOCOB TPU3HAHMUS
U TIpUBEACHUS B WCIIOJHEHUE pEeIICHUI
WHOCTPAHHBIX CYJ0B 1 MHOCTPAHHBIX ap-
OUTPaXKHBIX PEIICHUI; OTMEHBI peIlICHUI
MEXIYHApPOIHBIX apOUTPaXKHBIX (TpeTeil-
CKMX) CY/J0B, HaXOASIIUXCSI HAa TEPPUTO-
puu Pecnyonuku bemapyce.

HanbHeuwee pa3suTue

Pa3BuTHe nmpaBoOBOro peryJrpoBaHus MO BOIIPOCcaM
MeIMaLMU CBA3aHO C ajanTaluyeil HalMOHAaJIbHOTO
3aKOHOJATENbCTBA MO/ TpeboBaHUsT CUHTAITypCKOM
KOHBEHIIMU. B TaHHBII MOMEHT yXXe MMEeeTCsl po-
eKT 3akoHa «O0 U3MEHEHMU 3aKOHOB MO BOMpocaM
Meaualui», B KOTOPOM:

BBOIUTCS TIOHATHUE MEXIYHAPOAHOIO Me-
JIMAaTUBHOIO COIJIAIIIEHWS;

5KOHOMUYECKUE CYIbl IOJIYYaroT IIpaBo
MO XONATallCTBY CTOPOH TPaHCTPAHUYHOMN
MeIMallMy MPUHSATh Mephl Mo obecrieve-
HUIO TIpeaMeTa MEXIYHAapOIHOTO Meaua-
TUBHOTO COTJIAIIEHU;

JIOTIOJTHSIETCS TepeYeHb TOKYMEHTOB, He-
00XOIUMBIX JUISI TIPUHYIUTEIBHOTO UCITOJI-
HEHMST MEXIYHApOIHOTO MeINaTUBHOTO
corjamieHusl (IoKasaTelqbCcTBa 3aKJIode-
HUSI COTJAllleHUsI ¢ ydyacTHUeM MeauaTopa
1 WHBIE TOKYMEHTHI, yKa3aHHble B CHHTa-
IMyPCKOI KOHBEHIINN);

TpeOOBaHME O 3aKJIIOYEHUM MEAMATHUBHOTO
COTJIAIIeHUST ¢ y4acTHeM OeJI0pYCCKOro Me-
JIMaTopa He PacIpoCTPaHseTCsl Ha MEXKIy-
HapOAHBIC MEIUATUBHbBIC COTIAILICHUS
MMOSIBUWJINCH JTOTIOJTHUTEJIbHBIE OCHOBAHMS
IIJIS OTKA3a B BbIAaue JOKYMEHTA Ha IMPUHY-
JIUTEIbHOE WCITOJTHEHNWE MEXIYHapOIHOTO
MEAVATUBHOTIO COMJIALIEHUSI, TyOIUPYIOIIHe
rojioxkeHnst CUHTaypCcKoi KOHBEHIINN;
yCTaHABMBAETCs, YTO TpeOoBaHUs 3aKo-
Ha «O Meamanun» HE pacIpOCTPAHSIOTCS
Ha TpolIecC 3aKII0UYeHUST MEXKIyHAPOIHBIX
MeIMaTUBHBIX COTJIAIICHUIA;

yKa3bIBaeTCsI, YTO B CJiydae, eC/id CTOPOHBI
He TTOAUYMHWIM MEIUATUBHOE COIJIAllIeHUE
orpe/ieJIEeHHOMY TIpaBy WJIM 3TOT BBIOOD
HeJIeWCTBUTENIEH, OlleHKAa JACHCTBUTEb-
HOCTU MEAMATUBHOTO COTJAIlIeHUs, ero
CWJIBI U MCITOJTHUMOCTH OCYIICCTBIISIETCS
no mnpaBy Pecnyonuku bemapych (To ecTh
cyJl He OyaeT ucKaTh KOJUTU3MOHHYIO HOP-
MY ¥ IPUMEHSITh MHOCTPAHHOE ITPaBo K Me-
JIUATUBHOMY COTIJIAIICHUIO).
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peMMYIIEeCTBAa MEXaHU3MOB YPETryJIUPOBaHMsI CIIOPOB B PeXKMMe OHJIAiH —
Online Dispute Resolution (ODR) — mmpoko o0cyXaaroTcsl B MPaBOBOM
mutepatype'. ATDC kak dopyMm A3HMaTCKO-THXOOKEaHCKOTO 3KOHOMU-
YEeCKOTO COTPYIHMYECTBA? (WWW.apec.org) COAEMCTBYET MCIOIb30BaHUIO
ODR B TpaHCrpaHUYHBIX CAEIKAaX ISl YPETyJUpPOBAHUS CIIOPOB MEXIYy MMKPO-
MPEANPUITUSIMU, MAJILIMU U CPSIHUMU TPEANPUSATUIMU B LIEISAX CHUKEHUS OIle-
palMoOHHbBIX U3aepkeK. C 3TOH 11e/bIo ObLT CO3MaH JOKYMEHT, U3BECTHBIN Kak Draft
for the Collaborative Framework for ODR of Cross-Border B2B Disputes (nanee —
[TpoekT)?, KOTOPHIi1 COmePKUT TUTTOBBIE TTPaBUJIa IIPOBEICHUS ITPOLIEAYPBI pa3peliie-
HUs copoB B pexxume oHnaitH — Model Procedural Rules for the APEC Collaborative
Framework for ODR of Cross-Border B2B Disputes (manee — I1paBuna).
[MpaBuna BBOAST MeXaHU3M YPETYJIMPOBAHUS CIIOPOB C TTIOMOIIIBIO DJIEKTPOH-
HBIX COOOILEHUI U APYTUX MHHOPMAIITMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJIOTHUIA.
D10 nepBoe nokoiaeHue ODR: koMmbloTepHl, IIaTGOPMbl 0OMEHAa MTHOBEHHBIMU
COOOILLIEHUSIMMU, OHJIAH-(DOPYMbI, BUAEO3BOHKU U KOHpepeHLuU. [Toka 310 ele
HE aBTOHOMHBIE CUCTEMBI, & HEOOXOAMMBIH I1ar Ha MyTHU K MCIOJIb30BAHUIO CU-
CTeM MCKYCCTBEHHOTO MHTEJUIeKTa*.
B IlpoexT BKIIOUEHO cleaytollee onpeaeneHue miatdopmbl ODR: «cuctema
JIJIS1 TIOATOTOBKM, OTITPaBKU, MOJYYEHUsI, XpaHEHMST, 0OOMeHa 1 Apyroit 00padoTKU Co-
0O0ILIEHNIi B COOTBETCTBUM ¢ HacTosiiimMu [paBunaMmu». JIpyrumu ciioBaMu, CTOPOHBI
3arpy>kaloT CBOM COOOIIEHUs Ha TiaTdopmy, a rmocTaBiuk yeayr ODR (apourpax-
HOE YUpekieHue, Beyllee pa3onupartebcTBO corjlacHo [1paBuiam) He3aMeIIUTETbHO
YBEAOMIISIET 00 3TOM CTOPOHBI M HEHTPAJIbHOTO MTOCPETHUKA, KOTOPBIN BIIOCIEACTBUN
MOXET BBICTYNaTh U B KAYeCTBE apOUTpa B pamKax npoieaypsl Med-Arb.

! Zhang W. et al. Online Dispute Resolution: The Benefits Of Enhancing Alternative Dispute
Resolution Through The Use Of Internet Technology. URL: http://aisel.aisnet.org/acis2004/79.
2 Azuamcko- Tuxookeanckoe sxonomuyeckoe compyonuuecmeo (ATIC, Asia-Pacific Economic
Cooperation) — mexncoyHapooHas 3KoHoMu4eckas opeanusayus, co3dannas ¢ 1989 eody dns
pazeumusi UHMe2payuoHHbIX cesnzeil Medcdy cmpanamu 6acceiina Tuxoeo okeana. B nacmosujee
epems 00sedunsem 21 cmpawny camoeo pasHoeo ypoeus pazeumus (Aecmpanuro, bpyneii, Boem-
Ham, lonkoune (cneyuanvuviii admunucmpamuenotii pailon KHP), Kanady, Kumaiickyro Ha-
poonyio Pecnybauky, Hndonesuro, Manaiizuro, Mexcuxy, Hoeyro 3enanduro, I[lanya — Hosyr
Tsunero, Ilepy, Poccuro, Cuneanyp, CIIA, Tausano, Taiieans, Yuau, Puiunnunst, FOxcnyro
Kopero, Anonuro). — Ilpum. peo.

3 Draft APEC. Collaborative Framework for ODR of Cross-Border B2B Disputes (A Version after
the Osaka Workshop I1). 2019.

“Carneiro D. et al. Online dispute resolution: an artificial intelligence perspective, Artificial Intel-
ligence Review, Volume 41, Issue 2. URL: https://dl.acm.org/doi/10.1007/s10462-011-9305-z.
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MpsMble neperosopsl
n MeauaLums

[lepBeiit aTam npoleaypbl COOTBETCTBYET STAITy Te-
peroBopoB. [lpoliecc HauMHAaeTCs ¢ yBEIOMJICHMS,
a He ¢ apOMTPakHOTO MCKa, MPEACTaBICHHOIO 3aH-
TEPECOBAHHON CTOPOHOI. DTO YBeAOMICHUE TOJIK-
HO OBITh KaK MOXHO 00Jjiee MOJHBIM, CHAOXKEHHBIM
MOATBEPKAAIOIINMU TOKYMEHTAMU U «IPYTUMHU J10-
KazaTeJbCTBaMU, Ha KOTOPBIE CCHUTACTCSI CTOPOHA».
B ucnonb3oBaHUM 3TOM TEPMUHOJOTUM CYIICCTBYET
HEOMpEeJAeIEHHOCTb, KOTOpasi WHOTAA XapaKTepH-
3yeT MeXIyHapOIHbIe TOKYMEHTHI MO €IMHO00pa3-
HOMY MnpaBy’. XOTs YBeJIOMJICHNE WM XOAaTaliCTBO
00 apOuTpaxe HOCUT CKOpee aIMUHUCTPAaTUBHBIN
XapakTep, UCK SIBJISICTCS OMHUM M3 OCHOBOITOJIAra-
IOIIMX JOKYMEHTOB pa30oMpaTe/bcTBA U OIpeacisi-
€T KOMIIETeHIIMIO apOuTpaxkHoro cyna. [Tockoabky
Ha JJaHHOM TIEPETOBOPHOM 3Tare TpeOyeTcsl Mpe-
CTaBJIEHUE M0KAa3aTeIbCTB, JOKYMEHT OOJbIIE TO-
XOX Ha MCKOBOE 3asiBJICHUE.

B TeueHue ceMu gHEl mociie MOTyYeHUS yBe-
JIOMJIEHUSI MPOTUBHAsS CTOPOHA TOJXKHA HATIPaBUTh
OTBET, B KOTOPBIi OHA TaKXe MOXET BKIIOYUTH
BCTPEUHBII MCK, ClIeJaB MpeACcTaBIeHUEe KaK MOX-
HO 0OoJjiee TOJHBIM U COMPOBOIMB €r0 COOTBET-
CTBYIOIIMMHM A0Ka3aTeJIbcTBAMU. ODTO TIPaBUIO
oTpaXaeT Tpeablaylliee W IMOTYePKUBACT Ty XKe
JIBYCMBICJIEHHOCTb B OTHOIIIEHWM TIPaBOBOIl TpH-
POJIbI TAKOTO TMPEACTaBICHUS.

Ecnam BCTpeuHBINE MCK OTCYTCTBYET WJIM €CIIU
Ha HEro JaH OTBET, TO 3TaIl MEePEroBOPOB OPUIIM-
aJIbHO MHULIMUpYyeTcs yepes miatdopmy ODR. Bto
OOBIYHBIE MPSIMbIE TIEPETOBOPHI MEXIY CTOPOHAMU
0e3 MOMOIIM HeMTPaTbHOM CTOPOHBI, 00OTAIlICHHBIE
HCITOJIb30BaHUEM CpEICTB OOMeHa WHGpOpPMaIUH,
MPpeAoCTaBISIEMbIX TUIATGOPMOIA.

[MpaBuna paccuuTaHbl HAa MPUMEHEHUE K TTPO-
CTBIM pa3HOTIJIAcUsM B JIOrOoBOpax ¢ HU3KOM CTOM-
MOCTBIO, KOTOpbIE B OCHOBHOM MMEIOT OTHOIIICHUE
K MEXIYHapOIHOM KyIe-npoaaxe ToBapoB. Oxu-
JIAeTCsI, YTO 00BEM JOKYMEHTATbHBIX JOKA3aTEIbCTB
Oy/ieT orpaHWYeH: HalpUMep, 3aKa3bl Ha MOCTaBKY,
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PYKOBOJICTBA T10 OTIPaBKe, KBUTAHLIMU O TIOJyYe-
HUM WIM OTYEThl O TMpoBepKax. B mobom ciydae
[MpaBuna mpemycMaTpyBalOT TOCHEAYIOIIUE TPO-
1eccyalbHble BO3MOXHOCTH [JIs1 TIPEICTaBICHUS
JOTIOTHUTEbHBIX I0KA3aTEIbCTB.

IleperoBopsl TpomosrkatoTcst 10 KameHmap-
HBIX JHEW, U CTOPOHBI MOTYT OJAWH pa3 MPOIJIUTH
MX Ha TOT Xe nepuon (ct. 6.4 u 6.5 IpaBwun). Ecau
3ampaliMBacMasi CTOpOHa He YJacTBYeT B Mpsi-
MBIX TEpEeroBopax Wian eciau 00 3TOM MPOCUT OJHA
W3 CTOPOH JIMOO 00€ CTOPOHBI, TO CTaAUs MPSIMBIX
MeperoBOPOB CUUTAETCS OKOHUEHHO M HAUMHAETCS
aTan Meauauuu (cT. 6.3).

Cratbs 7 IlpaBui, cocTosiiasi U3 TpeX KOpoT-
KUX ITyHKTOB, SIBJISIETCS] €AMHCTBEHHOM, TTOCBSIIICH-
HOIl Meauauuu. B Havayme aToro arama apOMTpaxk-
HBII LHEHTP JOJIKEH ObICTPO HA3HAYUTh MOCPEAHUKA.
[Mocne mosydyeHus1 yBeAOMJICHMSI O Ha3HAYEHUU T10-
CPEIHUK T0JKEeH MTPOBECTHU U 3aBEPIINTH MEIUALIUIO
3a 10 kaneHgapHbIX JHE. Eciv cTOpOHBI HE TIPUIYT
K COIJIAIlIEHUIO B TEUEHHUE 3TOT0 CPpOKa, Mpoliecc Te-
PEXOIUT «K [OKOHYATETbHOM| cTannuu apOUTpakHO-
ro pasoupartenbcTBa». Hukakoit KOHKpeTHOU Mpo-
Leayphl IS TIOCPEAHUYECTBA HE TMPEAyCMOTPEHO,
eIMHCTBEHHOE 00513aTeILCTBO HEUTPAIBHOI CTOPO-
HBI 3aKJII0YAeTCsI B TOM, YTOOBI «00IIAThCSI CO CTO-
POHAMM B MMOMBITKE JOCTUYb YPETYIUPOBAHUS».

Cratba 11.7, Kacaromiasgcsl Ha3zHa4YeHUST IIO-
CpenHuKa, MpeaycMaTpUBaeT, YTO B TEUEHUE Tpex
KaJleHAApHBIX JHEH Mocjie ero Ha3HayeHus Jodast
CTOpPOHA MOXET BO3Pa3uTh MPOTUB MPEIOCTABICHUS
apOUTPaKHBIM yUpEXKACHUEM UH(GOPMALIUU, TTOTY-
YeHHO! B mepuoj neperoopoB. M3 (popmyarpos-
KU 3TOM HOPMBI CJIEYeT, YTO BO3paKeHUE CTOPOHbI
pacrpocTpaHseTcsl Ha BCIO COBOKYITHOCTb CBefe-
HUIi, MOJYYeHHBIX Ha AaHHOM atame. [lo ucreye-
HUW CpoKa JUIS TIOauyl BO3PAKEHUST apOUTPaKHOE
yupexaeHue MOJDKHO Tepeaarb WHMOopMaIuoo Imo-
cpenHuKy. B ciyyae Bo3paxkeHus JaHHBIC HE TIEpe-
JAl0TCsI, OTHAKO CTOPOHAM He 3aIpeliaeTcs Mmpeao-
CTaBUTh X Ha OoJiee TIO3AHEM dTarle.

BrimeyrnoMsiHyToe  pellleHHE  OTIMYaeTCs
OT OOBIYHOI MPAKTUKW BEACHUS TIEPETOBOPOB «0e3
yuiepba u ¢ ydyetoMm aoroBopa» (without prejudice

> Mistelis L. Article 55 CISG: The Unknown Factor, Journal of Law and Commerce, 2005—2006, pp. 285—297.
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and subject to the contract)®, uckiouass nuHbopMa-
LU0 U3 BeJoMa apOMTPaXKHOTO Cy/la, YTO MOXET
MPOM30MTH, €CIU TTOCPETHUK BIOCIEACTBUMN TPU-
MET Ha ce0s1 00sI3aHHOCTH apOuUTpa.

Apbutpax

CoruacHo ct. 8.1 I[IpaBui rmociie Hayaaa apouTpax-
HOTO pa30MpaTesbCcTBa apOUTp yCcTaHABJIMBAET
CpOK, He mpeBblmamumii 10 KajJeHaapHbIX THEH,
JUISI OCYIIECTBJCHUS «II00OTO 3aKII0YUTEIbHOTO
npeacrapaeHusi». CTopoHaM 1aeTcsl BO3MOXHOCTD
cobpaTh JIOIMOJHUTEIbHbIE AoKa3areabcTBa. Cra-
Thsl 8.2 TJIACUT, UTO OpeMs AOKa3bIBaHUS (PaKTOB
JICKUT Ha CTOpPOHE, TpeOyrollei MpeabsIBaeHUs
HCKa WJIN BO3PAXKEHUS.

Cratbg 8.3 [IpaBua uMeeT KJItoYeBoe 3HaUeHe
JUTIS1 TOHUMaHUs cepbl MOJTHOMOYUI MOCpeTHKa/
apOuTpa, yKa3biBas, YTO OH WM OHA «pa3peliaoT
CIIOp Ha OCHOBe MH(OpPMAIK, TPEACTaBICHHON
cropoHamu». B cT. 8.10 1o6aBieHO, YTO HeHTpalb-
Hasl CTOpPOHA paspeliaeT AeJ0 <«B COOTBETCTBUU
C YCJIOBUSIMU JOTOBOpPA, NMPUHUMAs BO BHUMaHUE
JIIOOBbIE COOTBETCTBYIOIIME (haKThl WM OOCTOSI-
TEJIbCTBA». DTO MOATBEPXKIAET, YTO MOCPEIHUK MO-
KET paccMaTpuBaTh HMHOOpPMAIUIO, TIOJIYYEHHYIO
Ha BTare MpsSMbIX IePEeroBOPOB MU MEIUAIINN.

Kpowme Toro, m. 4 ct. 13 ynmoJHOMOYMBaeT MO-
CpelHUKa 3arpaliinBaTh y CTOPOH B JII00Oe BpeMms
B XOJI¢ pPa30MpaTesIbCTBA «IOMOJIHUTETbHYI0 MH(POP-
Maluio, JOKYMEHTBI, 00pa3iibl WX IPYrue J0Ka3a-
TeAbCTBA». DTa (YHKIIMS HeOObIYHA IS MeAUAIUN
MU CKOpee XapakTepHa Juisl apOuTpaxka, MOCKOJbKY
HaJiesieT MOCPpeAHUKA BECbMa ITUPOKUMU TTOJTHO-
MOYUMSMHU, HO OCJIabJISIeT caM TPOIECC Pa3BUTUSI
Meualnu.

CornacHo cT. 8.11 ITpaBuI nocpenHUK MpUMe-
HSIET K CYIIECTBY CIIOpa COTJIacOBaHHbIE CTOPOHAMU
HopMbI TipaBa. CtaThbd 8.12 r1acut, 4TO OH WX OHA
MOXET pa3peliuTh CIOp €X aequo et bono TOJIbKO

B TOM cJiydyae, €CJIi CTOPOHbBI TIPSIMO HAJETUIN €ro
WX €€ STUMU TTOJTHOMOYUSIMU.

B apOuTpaxxHOM pelleHUur TOJKHBI «KPaTKo
MU3JaraTbCss MOTMBBI, Ha KOTOPBIX OHO OCHOBaHO»
(mox. «c» 1. 6 cT. 8). B Tex mpaBOBBIX CUCTEMaX, TIe
TpedyeTcsl CUCTEeMaTUYeCcKoe M3JI0KEHUE MOTHBOB
apOMTpaKHBIX pEILIEHUId, 3TO TOJIOXKEHHE MOXET
OBITb HEMMPUMEHUMBIM.

Ecnu cornaiieHue gocturaercs Ha JJ1000M 3Ta-
Tie TPOLEAYPHI, OHO PETUCTPUPYETCs Ha riatopme
ODR wu mpouenypa 3aBepllaeTcsi aBTOMaTUYECKU
(ct. 10 ITpaBuin). bouto Ob1 Gonee 3(PpPeKTUBHBIM
(opmanuzoBath cornaiieHue MmyTeM BEIHECEHUS ap-
OUTPaKHOTO PEIICHUS IO COTJIAIIEHUIO CTOPOH B CO-
oTBeTcTBUU cO cT. 30 TurnoBoro 3akoHa 06 apouTpa-
ke FOHCHUTPAJL, naB eMy npermyliliecTBa B IJIaHe
MPU3HAHUS U TIPUBEICHUS B UCTIOJTHEHUE U 130eras
BO3MOXKHBIX CYIeOHBIX pa30oupaTebcTB 00 MUCIOJ-
HEHUU JaHHOTO COTJIalIeHUs .

3aK/1lo4yeHune

Nnes ATOC o coznannu 2(HeKTUBHOTO MEXaHU3-
Ma JUIST OBICTPOTrO pa3pellieHUs] MEXIyHapOIHBIX
KOMMEpPUYECKHX CIIOPOB OHJIaiiH, Oe3yCI0BHO, 3a-
CIY>XMBAaeT BHUMaHMWS, MOMIEPXKU W JalbHEl-
IIIETO Pa3BUTUSI — XOTs ObI ToTomy, yTo Med-Arb
SIBJISIETCSI  BeCbMa XapaKTEpPHBIM MEXaHHU3MOM
KYJIBTYpHI pa3peleHust criopoB B Kurae®. BHe aToit
KyJbTypbl caMa Tiporeaypa Med-Arb BcTpevaer
3aCJy)KeHHYI0 KPUTHUKY, TaK KaK OCJIa0seT Mear-
allvIo W TIpeBpalllaeT 3TOT MPOIIECC B YaCTh CTpaTe-
TUYECKUX YCUTIUI CTOPOH.

CeroaHs, Korga BeCb MUP TI€peIesl B PEXUM
OHJITAfH-KOMMYHUKAIIMW, WCITOJb30BaHWE MEPBOTO
nokojieHrust ODR KaxeTcst MpUBBIYHBIM, HO B TO K€
BpeMsI HEIOCTaTOYHBIM. BblTO OBI XKeJlaTeIbHO, YTO-
OBl 11 pa3pelieHnsT KOH(PIUKTOB MCITOJb30BATNUChH
0oJiee aBTOMATU3VMPOBAHHBIE TEXHOJIOTHM.

¢ Berger K.-P. The Settlement Privilege — A General Principle of International ADR-Law, Arbitration International,

Vol. 24(2), 2008, pp. 265—276.

7 Quek Anderson D. Litigating Over Mediation - How Should the Courts Enforce Mediated Settlement Agreements ? Singapore
Journal of Legal Studies, 2015. URL: https.//ssrn.com/abstract=2843441.

§ Karton J. Beyond the 'Harmonious Confucian': International Commercial Arbitration and the Impact of Chinese Cultural
Values. Chang-fa Lo et al (eds), Legal Thoughts between the East and the West in the Multilevel Legal Order: Liber Amicorum
in Honor of Professor Herbert Han-pao Ma, 2016. URL: https://ssrn.com/abstract=3161192.
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APBUTPAXXHbIE YYPEXXOEHUA
CNELUUAJIBHOWU U OBLLEA
KOMMETEHUUW ONA PASPELLEHUA
CNOPOB B COEPE MHTENINNEKTYAJIbHOU

COBCTBEHHOCTMHU

ExamepuHa TunnuHz
cmapwuli npenodasamerb
¢akynbmema npasa HNY
BLLI3, aosokam, napmHep,
pyKogooumesib NPAKMuKu
UHMe1ekmyasnbHol
cobcmeeHHocmu 8 Poccuu
topuouyeckol ¢pupMol
«3sepwedc CasepneHo»

aspelieHre CropoB B cepe MHTEIEKTYa b-
HOI COOCTBEHHOCTHU C MOMOIIBIO MEXIyHa-
POIHOrO apOoUTpaxa sIBJAsSIeTCST O0IIEMUPOBOIA
TEHACHIMENW W MpeasiaraeTcsl M3BECTHBIMU
apOMTPaXXHBIMU WHCTUTYTaMU B KaudecTBe 3ddek-
TUBHOTO CII0C00a 3aIUThl MHTEJICKTYaTbHBIX MpaB’.
B cBs13u ¢ 3TMM Bce Oosiee aKTyaJlbHBIM CTAHOBUTCS
BOITPOC, KAKKME apOUTPpaXkKHbIEC yUpeKAeHUsT HauboJee
5 (EeKTUBHBI 151 pa3pelicHUs TeX WIM MHBIX KaTe-
TOpHUi CIOPOB B TaHHOI 00IaCTH.
Ceityac MOXHO TOBOPUTb O TOM, YTO CYIIIEe-
CTBYIOT JIBE TPYIITBI TAKUX UHCTUTYLIMI:

*  yUpeXIeHMS CIelalbHOW KOMITETEHIINH,
crielMaau3upylolmecs Ha cropax B cepe
MHTeJUIeKTyallbHOU cobcTBeHHOCTH: WIPO
Arbitration and Mediation Center (WIPO
Center), Court of Arbitration for Art (CAfA)

nap.;
*  yupexXIeHHUs1 oOLIel KOMIIETEHLIMU, MMe-
[olllie  ONpeaejieHHble TpaBuiaa  (pe-

[ Kupunn ®uaunnoe
mazucmpaHm ¢akysnbmema
npasa HNY BLLI2

nin

[JIAMEHTHI)
JIMBUPYIOIIMXCS Ha TaKUX KaTeropusx

apOuTpoB,  cIelua-
nen:  American  Arbitration Association
(AAA), International Institute for Conflict
Prevention & Resolution (CPR) u ap.

B 3T0i1 cTatbe MBI OOpaTMM BHMMaHUE Ha ap-
outpaxubie ieHTpbl EBporsl 1 CIIA.

Cpeny apOMTpaxkHBIX LIEHTPOB CIELMAIbHOMN
KOMITETEHIIMM HamboJiee aBTOPUTETHBIM W OOIIWP-
HbeIM sBiaseTcs: LlenTp BcemupHoil opranuzanuu
MHTeJUIeKTyalbHOU cobcTBeHHOCTH (BOUMC) o ap-
outpaxy u mocpenHudectsy — WIPO Arbitration
and Mediation Center (WIPO Center)?. [dna pas-
pemrenus criopoB WIPO Center nipemiaraet, cpeau
MPOYUX MPOLEAYpP, apOUTpak U YCKOPEHHBII apOou-
Tpax:.

Hau6onee yacto B WIPO Center paccmarpu-
BatoTcs criopsl: 13% — mo aBTopckomy TpaBy, 20%
— kommepiwmst, 20% — 1o ToBapHBIM 3HaKaM, 22%
— 1o WH(OPMAIMOHHBIM TeXHoJOoTusAM, 25% —

I Pexomenoayuu ICC no unmennexmyanohoi coocmeennocmu. M30. 13-e. 2017. C. 80-83. URL: https://cms.iccwbo.org,

content/uploads/sites/3/2018/04/ip-rm-2017-rus-web.pdf.
2 WIPO Arbitration and Mediation Center. URL: https:

www.wipo.int/amc/en/center/index.html.

3 WIPO Arbitration and Mediation Center. Guide to WIPO Arbitration. P. 3. URL: https:

arbitration/919/wipo_pub_919.pdf.

www.wipo.int/edocs/pubdocs/en
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Mo naTeHTaM. B cobuparebHyI0 KaTeropuio «KOM-
MepLMST» BXOAAT CIIOPHI O Au3aliHe, TUCTPUOYIIVH,
(panuaiizunre, ciopte u ap.* BugHo, 4yTo KaTero-
pUM CMOPOB B chepe MHTEUIEKTYaATbHOM COOCTBEH-
HOCTU pacmpeeieHbl PpaBHOMEPHO C HEOOBbIIUM
MepeBecoM CITOPOB U3 MTaTEeHTHOTO Mpaga.
ITomumo BeirenepeunciaeHHoro WIPO Center
HapaBHE C HEKOTOPBIMU apOUTPaXKHBIMU YIPEKIC-
HUSIMU TIPUMEHSIET O0COOYI0 MEXIYHapOIHYIO ap-
OUTPaXKHYIO TIPOLIEIYPY JUISl PACCMOTPEHMS CTIOPOB
no npaBwiaM The Uniform Domain-Name Dispute-
Resolution Policy (UDRP)?, kotopast naet Bianenb-
11y TOBApHOTO 3HaKa BO3MOXHOCTb B YCKOPEHHOM
MOPSIAKE MPEKPaTUTh PETUCTPALIMIO WIIM TIEPEBECTU
Ha ce0sl JTOMEHHOEe UMsI, IJIe TAKOUW TOBapHBIN 3HAK
HCTIOJIb3yeTcsl Oe3 ero coriacus.
ITpouenypy mo UDRP MoxHO paccMaTpuBaTh
KaK CaMOCTOSITeJIbHBIN CIIOCO0 pa3pelieHusl cropa,
HauOoJjiee OJIU3KUIA K apOUTPaxy, TaK KaK B OTJIUIME
OT TPaJUIIMOHHOTO apOUTpaXka B TaHHOM MpoIIeIype:
* HET HeoOXOAMMOCTU TIPSIMOTO COTJIacust
BCEX CTOPOH Oymayllero pa3omparebcTBa,
BBIPaXKEHHOTO B apOMTPaKHOM OrOBOPKE;

* 93TO HEe 3aMeHa oOpalleHUsl B Tocyaap-
CTBEHHBIE CY/IbI;

*  peleHus1 001aaal0T CAMOUCTIOIHUMOCTBIO;

*  pelleHusI HeKOH(MUIEHIINATBHBIC.

Paspernienue crnopoB ¢ IMOMOIIBIO apOUTpaxka
WIPO Centre ocyliecTBIsSIETCS TIO perjaMeHTaM, KO-
Topble mpumMeHsttores ¢ 2020 rona, — 370 IpaBuna ap-
outpaxxa BOMC u IpaBuia ycKkopeHHOro apouTpaka
BOMC’. Ha naHHBIIf MOMEHT MPOLIEIYPa YCKOPEHHO-
ro apouTpaxa nzoupaercst Bcero B 10% cirydaes, Torma
KaK KJIACCMYECKUI1 apOuTpax — B 49%°.

Iporiemypa ycKopeHHOTO apOuTpaka OTIMYacTCs
OT KJ1accuyeckoro 1o pertaMmeHTy BOUC cremyronmm:

* CTOPOHBI HE COIJIACOBBIBAIOT KOJUYECTBO
apOUTPOB, B TMPOLEAYPE YYACTBYET TOJIBKO
OJIMH apOuTp;

*  3asBJICHUE nogaeTcst OTHOBPEMEH-
HO C MpockOoil 00 apOuTpaxke, OT3bIB
Ha Mpochb0y 00 apOUTpaxke TakxKe JOJKEH
BKJTIOYATh OT3bIB Ha UCK;

*  HEINMOCpPEICTBEHHbIE AapOUTpaXkKHbIE CIy-
IIaHUsI HEe MOTYT TIPOJOJIKaThes Oosee
Tpex AHe# (1o o01IeMy TTpaBUIy 3TOT CPOK
HE orpeesieH);

*  MPOU3BOACTBO MIET B TEYCHUE TPEX MECS-

11eB (CpOK apOUTPaKHOTO pa3dbupaTebCcTBa
10 OOIIMM MPaBUIaM MOXKET JOCTUTATh Je-
BATHU MeCSILIEB)’.

[Mpouieaypa ycKOpeHHOTO apOUTpaxka MOa0M-
JIET JJIs COKpAIlleHUsI BpeMEHU (0 TpeX MecCSIIeB)
M PacxoioB (CTOMMOCTD YCIYT B JBa pa3a MEHBIIIE)
MPpU pa3pellieHUu CIIOPOB, HE OCIOXKHEHHBIX TPY/I-
HBIMU TEXHUYECKUMHU BOITPOCAMM.

W3 yupexnmeHuii oblieit KOMIETEHIIUU, KO-
TOpbIC aIMUHUCTPUPYIOT CTIOPHI B chepe MHTE-
JICKTyaJlbHOM COOCTBEHHOCTH, MOXHO OTMETUTH
ICDR-AAA'" — Beayiiee apOUTpakHOE YUpeKIe-
Hue CeBepHoil AMepuku. American Arbitration
Association B KOHTEKCTE pa3pelleHMUs WHTeJ-
JICKTyaJbHBIX CIIOPOB MHTEpPECHa B HECKOJbKUX
acreKTax.

Bo-nepBbix, AAA BeaeT CIUCKU COOCTBEH-
HBIX apOUTPOB MJISI OTAEJbHBIX KAaTerOpuil CIo-
poB. B aTux cmmckax ykasaHbl CIIELIMAJUCTHI
B 00J1aCTH MAaTEHTOB, TOBAPHBIX 3HAKOB, aBTOP-
CKOro mnpana, (papMaleBTUKN U OUOTEXHOJOTUA,
CMOPOB IO JOMEHHBIM HuMeHaM. WMHTepecHO,
YTO JJISI BKJIIOYEHUS B CIIMCKU apOUTPOB 1O pac-
CMOTPEHMIO CITOPOB KaHAMAAT MOJKEH WMETh

* WIPO Caseload Summary. URL: https.//www.wipo.int/amc/en/center/caseload.html.

3 Slkywes M. B., Poxckosa M. A., Apanacves JI. B. O npasosoii npupode anbmepHamushbix pazoupamenscme 0OMeHHbIX
cnopos // Becmnuk mexncoynapoono2o kommepueckozo apoumpaxca. 2017. Ne 1 (14). C. 173—179.
¢ Casenves A. U. Dnexmponnas kommepyust 6 Poccuu u 3a pybedicom: npasosoe peaynuposanue. M30. 2-e, nepepad. u 0on.

M.: Cmamym, 2016. C. 381—-393.

7 WIPO Expedited Arbitration Rules. URL: https://www.wipo.int/amc/en/arbitration/expedited-rules/index.html.

8 WIPO Arbitration and Mediation Center. Guide to WIPO Arbitration. URL: https:

tration/919/wipo_pub_919.pdf.

www.wipo.int/edocs/pubdocs/en/arbi-

? WIPO Arbitration and Expedited Arbitration Compared. URL: https.//www.wipo.int/amc/en/arbitration/expedited-rules

compared.html.
0 American Arbitration Association. URL: https:

www.adr.org/.
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CcTax IPUANYECKON MPAaKTUKU B TaHHOM KaTero-
puu criopos ot 10 mo 30 jet!!.

Bo-BTOpHBIX, y AAA ecTh 1Ba apOUTPaKHBIX pe-
IJlaMeHTa B cdepe maTeHTHOro mpasa: Resolution
of Patent Disputes Supplementary Rules 2006 roma
u National Patent Board Non-Binding Arbitration
Rules 2017 roma'2. B omHOM ciTydae CTOPOHBI MOTYT
COTJIAaCUTBHCS C TeM, UTO apOUTpaxkKHOE pellieHue O0y-
JIET UMETh OKOHYATEJbHYIO CUJTY, B IPYTOM — apOu-
TpaXkHOE pellleHUe TOIJICKUT ITOBTOPHOMY PACCMO-
TpeHMIO B aneJisiiuu. Ha npeasaputenbHOM 3Tare
paspelleHus cropa MpoucXoauT 0OMeH MHEHUSIMU
U TI0KA3aTeJIbCTBAMM 110 (yHIAMEHTAIbHBIM U TEX-
HUYECKUM BOITPOCAM.

Henb3ss He OTMETUTh, UTO KOJWYECTBO e
B chepe MHTEJIEKTYaJIbHOI COOCTBEHHOCTH B TTPaK-
TuKe AAA ocTaeTcsl CTaOUJIbHO OOJILIIUM: HAMpU-
Mep, B 2016 roxy 0b110 paccMotrpeHo 121 meino. I[Mpu
5TOM TOIABJISIIONIEe OOJBIIMHCTBO U3 HUX — 89% —
paspelieHo ¢ MOMOIIbIO apouTpaxka's.

N3 npyrux ceBepoaMepuKaHCKUX apOUTpaxk-
HBIX YUPEXACHUM 00Ieli KOMMIETeHIIMU, KOTOPhIE
paspelaiT Cophl B chepe MHTE/UIEKTyalIbHOM CO0-
CTBEHHOCTH, MOxXHO Ha3BaTb CPR — International
Institute for Conflict Prevention & Resolution'*. Bto
He3aBUCHMas HEeKOMMepYecKasi opraHu3alms, Ko-
TOpas IOMOTaeT MPeA0TBPAIlaTh U pa3peliarh Ipu-
auyeckre KOHMIUKTBI. MHCTUTYT crienMainu3upy-
eTCsl Ha pa3pelieHUU CIIOPOB BO MHOTMX CEKTOpaXx
SKOHOMMKU TTyTEM CO3[aHMST OTPACIEBBIX KOMUTE-
TOB, BKJII0Yas KOMMUTET TI0 cIiopaM B cepe MHTe-
JIEKTYaJTbHOI COOCTBEHHOCTH.

CPR B 1aHHOM KOHTEKCTE€ MHTEpPECEH HaJlu-
YreM OTAEJbHOTrO perjiaMeHTa B paMKax apouTpaxa
ad hoc'> misa criopoB B cdepax MaTeHTHOTO TpaBa
U KoMMepueckoil TaiiHel — Patent & Trade Secret

e APE/ITPAYKHbIE YYPEXKAEHWA B COEPE IP | AHAJTUTUKA

Arbitration Rules 2005 roma'®. CPR Hampsmyio
He aJMUHUCTPUPYET JAHHYIO KaTeropuio CIIOpPOB,
HO COJIEHiCTBYeT CTOPOHAM B Ha3HAUY€HUU apOUTPOB,
eclIu apOuUTp WM apOUTPhLI He OBbLIM Ha3HAYeHBI
(paBUJIO 6), B cilydae BO3paXkeHWI MPOTUB apOu-
TPOB M B PEIICHMU HEKOTOPBLIX APYIMX BOIIPOCOB
(ripaBuzo 7).

HaubGonee nHTepecHbIE MOJT0XEHUS COlepXKaT-
cs B TIpaBUIIe 9, KOTOpOE TIPUMEHSIETCS JIJIsI CTIOPOB
¢ oO0beKTaMU MaTeHTHBIX mpaB. [lepen ciylaHueM
apOMTpaKHBIM CyA MOJKEH IPOBECTU TpelBapu-
TeTbHYI0 KOH(MEPEHIINIO, B X0e KOTOPOI 00CyX1a-
J0TCSI BCE 2JIEMEHThI apOuTpaXka JJisl TUIAaHUPOBAHUS
M cocTaBlieHUs1 Tpaduka pasouparenbcta. [Tomu-
MO CTaHAAPTHBIX BOIPOCOB O CPOKax CyIIaHWUS,
nopsiike 0OMeHa TOKYMEHTaMU U BbI30Ba CBUIIETE-
Jieli Ha TIpeIBApUTEIbHOM KOH(PEPEHIIMY PeIIaloTCs
Y3KOCTIEIMATU3UPOBAHHBIE BOIPOCHI, CBSI3aHHBIC
¢ TIpeAMETOM TaTeHTHOro cropa. B 4yacTHocTH,
CTOpOHAM TIpeajaraeTcsl pPackpbiTb MHOOPMAIIUIO
O CITIOPHOM TIPOJAYKTE WU CIIOCO0E U MPEICTaBUTh
apryMeHTHI 1Mo cropy. OTBETYMK MOXKET PaCKPHITh
MPEIIICCTBYIONINI YPOBEHb pa3BUTHUS TEXHUKU
(TIpr HaJIMYMM TaKOBOTO), Ha KOTOPKIN OH CChIJIa-
eTcs1 B 000CHOBAaHUE CBOMX JIOBOJOB O HEJACHCTBU-
TETBLHOCTU TIaTEHTAa UCTLA, HEOOOCHOBAHHOCTHU
WJIA HEUCIIOJHUMOCTHM 3asiBJICHHBIX TPeOOBaHUIA.
CropoHaM TakxKe /1aeTcsl BO3MOXKHOCTb MCKIIIOUM-
TeJTbHO JUIS 1ieJield apOuTpaxka yCTaHOBUTh U TIPU-
3HATb (haKThI, a TAKXKE YIIPOCTUTD MPOLIEAYPY ayTeH-
TU(UKALIUA JOKYMEHTOB.

Ha sT0ii ke KoH(epeHIIMn paccMaTpyBacTCs
BOMPOC O BO3MOXHOCTU CAMOCTOSITCIBHOTO TIPU-
BJICYCHUS apOUTPAKHBIM CYIOM HE3aBUCUMOTO IKC-
nepra, MopsA0K BEIOOPA TAKOTO SKCIIepTa U OTLIaThl
ero ycayr. I 4yto BaxkHO 1Jis J1000ro MaTeHTHOrO

T Epwakosa E. I1. Anemeprnamusnoe ype2yiuposanue cnopog 6 cepe unmeniekmyanshou coocmeennocmu // Mockosckuil

ropucm. 2012. Ne 1. C. 80.

2 AAA court — and time-tested rules and procedures. URL: hitps://www.adr.org/active-rules.

3 Arbitration Surpasses Litigation for Intellectual Property Disputes, p. 3. URL: https.//www.adr.org/sites/default/files/doc-

ument_reposito

‘AAA 192 Intellectual Property Disputes.pdf.

" CPR Dispute Resolution Services. URL: https://www.cpradr.org/dispute-resolution-services/file-a-case.

5 The Top Ten Questions People Ask About Ad Hoc, Non-Administered or Self-Administered Arbitration (MCC). URL:

https:

www.cpradr.org/news-publications/articles/2008-08-06-the-top-ten-questions-people-ask-about-ad-hoc-non-ad-

ministered-or-self-administered-arbitration-mcc.

16 Patent & Trade Secret Arbitration Rules (2005 revision). URL: hittps.//www.cpradr.org/resource-center/rules/arbitration

patent-trade-secret-arbitration-rules.
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criopa, MpeaycMaTpuBaeTCs MPaBo MPUHSTUST apOU-
TpaxkeM TIpeIBAPUTEIbHBIX 00CCTICYUTEIBHBIX MEp
(mpaBuiio 13).

Yto KacaeTcst ciopoB B cdepe UCKYCCTBA U aB-
TOPCKOTO TpaBa, JuIsl ux paspemieHus B [aare B 2018
rofy ObUT CO3/1aH JOCTaTOYHO TMEPCIIeKTUBHBINA Ap-
outpaxHbIit cya o uckycctsy — Court of Arbitration
for Art (CAfA)". CAfA 6bu1 ocHoBaH Hunmepimanmi-
CKHUM apouTpaxHbiM UHCTUTYTOM (NAI) B cotpya-
HuyecTBe ¢ Authentication in Art (AiA) — HeKOM-
MepuecKuM (hOHIOM, KOTOPBIN MPOJABUTACT JYUIINe
MPaKTUKKU YCTAHOBJICHUSI W TIOATBEPKIECHMS TIOM-
JIMHHOCTU XyTOXECTBEHHbIX MpousBeaeHuil. CAfA
PYKOBOIUT paz0oMpaTebcTBAMU, KOTOPbIE TTPOBOISIT
apOUTPBI CO 3HAUMTEIBHBIM OMBITOM B TJAaHHOM 00J1a-
ctH, o perimameHTy CAfA Arbitration Rules'®. B CAfA
JIOCTYITHBI TTPOLICAYPhI apOUTpaka U MeTUALUN.

Paspemienne cnopa B CAfA mmeer psim oco-
oeHHocTeit. [To yMomyaHUIO CITOp CAyIIaeTcs Tpe-
Ms apOMTpaMy — 3a UCKJIIOYEHUEM CIydaeB, KOraa
3asBJIEHHAass cymMMa He TpeBbllIaeT 1,5 MJIH eBpo
WM CTOPOHBI JOTOBOPWIMCH O €IUHOJIUYHOM ap-
outpe. DTOT MOAXOM MPOTUBOMOJOXEH MO3UIUU
OOJIBIIIMHCTBA BEAYIIMX KOMMEPUYECKUX apOUTpak-
HBIX MHCTUTYTOB, COIJIACHO KOTOPOM €IMHCTBEH-
HBIi apOUTp Ha3HAuyaeTcs, ecld OOCTOSATEIbCTBA
Jejla He TpeOyloT Tpex apouTpoB. Takue apOUTPbI
BBIOMPAIOTCS UCKIIOYUTEIBHO U3 TTyJia, COCTaBJICH-
Horo mpaBieHuemM CAfA u NAI, B coctaB KOTOpO-
TO BXOJST MEXIYHApOAHBIC IOPUCTHI C OIBITOM BE-
JEHUST CyIeOHBIX CIOPOB WJIM KOHCYJIBTMPOBAHUS
KJIMEHTOB 10 CIiopaM B cepe aBTOPCKOTo MpaBa 1/
WJIN MEeXIyHapoaHOMY apouTtpaxy. [IpaBuia nocra-
TOYHO KaTeTOPUYHO OIPEIEIsIOT KpPYr BOIPOCOB,
MO KOTOPBIM JIOMYCKAeTCs SKCMepTHU3a UCKIIOUM-
TEJIbHO CUJaMU BKCIEPTOB, MPUBJICKAEMBIX apOu-
TpaXkeM M3 COOTBETCTBYIOILIETO IMyJia, — 3TO KPUMMU-
HaJIUCTUYECKAasl IKCIEPTU3a WM MPOUCXOXACHUE
npeaMeTa UcKyccTBa. I1o BceM ocTajbHBIM BOITPO-

caM paspelieHbl T0Ka3aHWsl BKCIEepTOB, Ha3Ha-
YEeHHBIX CTOpOHOI. [Ipy 3TOM apryMeHTHI IIpUIIa-
IIEHHOTO CTOPOHON 3KcrepTa HE MOTYT OTPHUIIATH
WIM JOITOJHATH ITOKAa3aHUsl SKCIlepTa, Ha3HaYeH-
HOTO CyZIOM, TT0 Ipo0JieMaM KPpUMUHATUCTUIECKOMN
SKCITEPTU3BI WIIN IIPOMCXOXKACHMS TIpeaMeTa UCKYyC-
cTBa. B ciyyae BOBHMKHOBEHMSI CJIOXKHBIX UJIA BbI-
COKOTEXHOJIOTMYHBIX BOIPOCOB, HAIPUMEP Kacaro-
IIMXCSI ayTeHTUIHOCTH apT-00beKTa, apOUTPaKHBIN
CyI MOXET Ha3HAUYMTb COBETHMKA ITO0 TEXHUUECKO-
My IpoIleccy, YTOOBI KOHCYJETUPOBAaTh apOUTpax
B OTHOIIICHUM cOOpa 0KA3aTeJbCTB 10 CAYIIAHUS
U B TIpollecce oOMeHa AoKa3aTeJbCTBaMM. Takoit
COBETHHUK 10 TEXHMYECKOMY ITPOLIECCY MOXKET OBITh
Ha3HayeH TOJbKO C COIJIaCUsI CTOPOH.

OTnenbHO TpaBUJIaMM YPETYJIMPOBaH BOIPOC
O TIPUMEHUMOM IIpaBe IJis PacCCMOTPEHUS TpaHC-
IPaHUYHBIX CIIOPOB — 3TO BaXXHO B cepe McKyc-
CTBa, TAE CIIOPbl HEPEOKO pa3peliaroTcs 0e3 uc-
MOJIb30BAHUS MTOJIOKEHUS O BbIOOpe 3akoHa'®. Ecin
CTOPOHBI HE yKa3ajau MPUMEHUMOE IpaBoO, HaJjie-
JKalllMM BBIOOPOM JJIsT apOUTpaka MOXET OBbITh 3a-
KOH CTpaHbl — OCHOBHOTO MECTOHAXOXICHUS IPO-
JaBlia, €CJIM OH U3BECTEH Ha MOMEHT COBEpIICHUS
caenku. JInbo, ecinu npojaxka He MPOBOAMIACH, 3a-
KOH OCHOBHOT'O MECTOHAXOXIEHMS MpaBoobIagaTe-
JIsl paccMaTpMBaeMoOro o0bekTa Ha MOMEHT Hauaja
apouTpaxa.

besycioBHO, 3TO He MOJHBIN TepedYeHb ap-
OUTpaXXKHBIX YUYPEXKICHUI, agMUHUCTPUPYIOIINX
CIIOpHl B cepe MHTEJJIEKTYyaJTbHON COOCTBEHHO-
CTU: UX YUCJIO B MUPE MOCTOSIHHO pacTeT. 3aMeTHa
TeHAeHIM K creunanu3anuu takux ITJAY B 3a-
BUCUMOCTH OT BUIOB OOBEKTOB WHTEJIEKTYaJlb-
HoIi cobcTBeHHOCTU. COOTBETCTBEHHO, BBHIOMpAs
apOUTpaXkHBIN LIEHTP, CTOPOHAM pa3doupaTebCTBa
cJielyeT yYUThIBATh €ro crieuraau3aluio audo oo-
pamaTbcsT B HanOoJiee aBTOPUTETHBIM W YHUBEP-
canbHbIN Ha gaHHbIE MoMeHT WIPO Center.

7 Court of Arbitration for Art. URL: hittps.//www.cafa.world/cafa/.

18 CAFA Arbitration Rules. URL: https:

www.cafa.world/docs/CAfA % 20Arbitration %20Rules. 1.pdf.

9 Parsons J. A New Arbitral Institution for the Art World: The Court of Arbitration for Art. URL: http.//arbitrationblog. kluw-
erarbitration.com/2018/06/ 17/a-new-arbitral-institution-for-the-art-world-the-court-of-arbitration-for-art/ ?doing_wp_cr

on=1590359270.7393629550933837890625.
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YITOJIOBHAA OTBETCTBEHHOCTbD
APBUTPOB: BOCINOJIHEHUE NPOBEJIA
UJIN YCUJIEHUE DABJIEHNA?

Onvza Kokos
cmapwut ropucm,
«Kynvkos, Konomu-
7108 U hapmHepbl»

Hos10pst 2020 roma BcTynuaud B cuiy nonpaBku B YK P®, koTtopbimMu

BBedeHa cT. 200.7, mpeaycMaTpuBaloiiasi yroJlOBHYI OTBETCTBEHHOCTb

3a MoaKyn apoutpa. JJlaHHYI0 HOBEJIY MOXHO paccMaTpuBaTh KakK 4acTh

MpolIeniieid TpeTerckoil pedopmbl, HampaBlIeHHOI Ha U30aBIEHUE
OT «KapMaHHBIX apOuTpaxeii». OTHOBpEMEHHO TaKO€ M3MEHEHUE MOXHO BOC-
MPUHUMATh U KakK SIBJIEHHUE, YKJIaJbIBalolleecss B TPEHI POCCUIACKUX rocymap-
CTBEHHBIX CYJOB MO «yJIMYEHUIO» TPETEMCKMUX CYJI0B B HapyIIEHUU MyOJUIHOTO
MopsiiKa WU CO3JaHUM HEKOW TEHEeBOW CUCTeMbl PaCCMOTPEHHUS CIIOPOB'. DTa
TeHIEHIUS ToABepraeTcsl 000OCHOBAHHOW KPUTUKE CO CTOPOHBI apOUTPaKHOTO
CcOoO0IIIeCTBA: SKCIIEPTHI OMacalTCcs, YTO, €CIU CUTyalluss He U3MEHUTCS, CTOPO-
HaM OyZIeT BCe CJIOXHEe UCTIOJHUTh apOUTpakHOE pellleHUe, a 3HAaUYUT, OHU OyayT
peXe MCIT0JIb30BaTh TaHHBI MEXaHU3M pa3pelIeHus CIOPOB.

Bwmecte ¢ JimutpreM CUMOUPEBBIM, aIBOKATOM YTOJIOBHO-TIPABOBOI MPAKTUKU
AIIBOKaTCKO# KoJuteruu I. MocKBbI «SIKyMOB ¥ MapTHEPbI», CIIEHUATU3UPYIOITUMCS
Ha MPEeCTYIUIEHUSIX B c(hepe IKOHOMUKHU, MBI TOTTPOOYeM pa3o0paThCs B MTPEAITOCHII-
Kax MOMpaBOK M MX BO3MOKHBIX MOCIEICTBUSX IS PAKTUKU.

Onvbza Kokos: B YK PO umeemcsa camocmosimesbHbili cocmas «Kommepueckuti hoo-
Kyh» (cm. 204), komopuili, Kazanock bbl, Moxicem bbimb pacnpocmpaHeH U Ha apbu-

mpos. Tak nu smo?

Amumpudi
Cumbupes
aosokam
y20/108HO-
npasosoli
npakmuku
AK «fkynos
U hapmHepbl»

Jvurpnii CumoOupeB: HemnpocTtoii, HO MHTEpEeCHBI BO-
npoc. CyuTalo, 4TO TpHUBJICUYEHUE apOUTpa IO MaHHOU
CTaThe MaJIOBEPOSITHO.

K oOTBeTCTBEHHOCTM 3a COBEpIICHUE TPECTYIUIe-
HUs, TipenycMoTpeHHoro cT. 204 YK P®, moxer ObITh
MPUBJICYEHO JIUIIO, BBIMOJHSIONIEE B OpraHu3alun (Kak
KOMMEpPUYECKO, TaK M HEKOMMEPYECKOW) TaK Ha3bl-
BaeMble yIpaBjieHUeckre (GyHKuuu. B cooTBeTCTBUM
¢ ®3 «O06 apbuTpaxke (TpeTeiCKOM pa30MpaTebCTBE)
B Poccuiickoii ®enepanun» criopbl MOTYT paccMaTpu-
BaThCsl B paMKax apOWUTpaxka, aAMHUHMUCTPUPYEMOTO IIO-
CTOSTHHO JIEWCTBYIOIIMM apOUTPaXHBIM YUPEKIACHUEM,
TO €CTb MoJpa3nesieHueM HEKOMMEpPUYeCKO opraHusa-
111, MO0 B hopMaTe TpeTeicKoro cyaa, 00pa3oBaHHOTO
CTOpPOHAMU IS pa3pelieHrs] KOHKPETHOTO cIopa, a 3Ha-
YUT, HE UMEIOIIETO CTaTyca IOPUINIECKOTO JIUIIA.

' Tak, nanpumep, evipazuncs Apoumpaichwlii cyo Acmpaxanckoil 06aacmu @ OMHOWeHUU apoumpaica
no npasunam SCC 6 onpedeneruu om 30 urons 2020 2oda no deny Ne A06-2352/2020 (k cuacmoio,
8nocaedcmasuil 3mo onpedeneriie ObL10 OMMEHEHO).
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Bo BTopom cnyuae (Tpereiickuii cya ad
hoc) apOuTpsl HU TTPU KaKUX OOCTOSITEIHCTBAX
HE MOTYT OBbITh MPUBJICUYEHBI K YTOJOBHOW OT-
BeTcTBeHHOCTH 110 CT. 204 YK P®, mockob-
Ky TaKol CyJ He SIBJISIETCS] OpraHu3alluei.

B mepBoM ke ciayyae apOUTPOB MOXKHO
MPUBJIEYD IO YKa3aHHOM CTaThe B CIyJasix:

*  KOMMEpYECKOro TIOAKyIla JIMIA,
BBITIOJIHSIONIETO  yIpaBlieHYeckKue  (yHK-
LI OpraHM3alluy, MPU KOTOPOU CYIIEeCTBY-
€T TPETEUCKUI CYI, TO €CTh €€ PYKOBOAUTEIIS
WIM € PYKOBOJUTENS €€ MoapasneeHus (Ha-
npuMep, MpeacenaTesss TPETENCKOro cyia);

. JaJbHEUIIIEN Tiepenauyn IpeaMeTa
MOJKYMa apOUTPY WM XKe Ja4u PYKOBOAUTEIEM
opraHuzanuu (TpeacenaresieM TpPeTeucKoro
cyla) apOUTpPy He3aKOHHOIO YKa3aHUs O BbIHE-
CEHUU pelleHus.

3nech 1Mo MpaBuiIaM KBATM(GUKAIIUK TIpe-
cryruieHuii (4. 4 cr. 34 YK P®), apoutp momie-
>KUAT YTOJOBHOM OTBETCTBEHHOCTHU KaK MOCO0-
HUK WX TTOICTPEKaTe b 1axke HECMOTPS Ha TO,
YTO HE SBISETCS CYOBEKTOM IPECTYILICHMS,
npeaycMorpeHHoro ctT. 204 YK PO.

OpHako ciyyan TIpUMEHEHMSI JaHHOM
KOHCTPYKIIUU B MPAKTUKE CPABHUTEIBHO PEi-
ku. Boyiee BepoSITHBIM clieHapyeM OyIeT Mpu-
BJIedeHUE apOUTPOB K YTOJIOBHOI OTBETCTBEH-
HOCTHU 32 MOIIICHHUYECTBO — KaK COY4aCTHUKOB
(ct. 159 YK P®), — ecau mpuHsITOe HE3aKOH-
HOE pellieHre CTAaHET MCTIOIb30BaThCS TS B3bI-
CKaHUWSI UMYIIIECTBA C OJJHOUW M3 CTOPOH CIlopa
WM TIpUOOpEeTEeHUs MpaBa Ha HeTo.

3akoHOmaTeNb COBEPIIEHHO CIIpaBe-
JIMBO YCTpaHWJI MpoOes B YyTOJOBHOM IIpaBe,
BBeJs B JCUCTBUE HOBYIO CTaThlo, KOTOpas
MpeaycMaTpuBaeT OTBETCTBEHHOCTbh UMEHHO
3a MOAKYIM apOuTpa.

Ecnu cpasHusamb caHKyuu 3a KomMmepuecKuti noo-

pa3Mepe B coOTBeTCTBMU C 4. 2 cT. 291 YK
P® cocTaBnsier nsATh JET JULIEHUST CBOOOJIBI,
a 3a MOJAKYIT apOUTpa, TakKe B 3HAUMTEIbHOM
pa3mepe, — Tpu rojaa. [avya B3ITKH B 0c000
KPYMHOM pa3Mepe KapaeTcs 12 romaMu uiie-
HUS CBOOOBI, a TOAKYN apOUTpa — B XyAllIeM
ciyyae BoceMblo. [Ipu aToOM MakcumasibHbIE
CaHKIIMM 32 KOMMEPYECKUI MOAKYIT U MOJ-
KyIT apOuTpa MpakKTUIECKU UIEHTUYHBL.

Yrto kacaeTcsd OTBETCTBEHHOCTHU JIMIIA,
KOTOpOE€ IoJIydaeT He3aKOHHOE BO3Harpax-
JIeHUe, TO TOCYAapCTBO CUMTAET IOJyYeHUE
HE3aKOHHBIX OOHYCOB JOJKHOCTHBIM JTUIIOM
(ct. 291 YK P®) 6Gosee 00ILIECTBEHHO OITac-
HBIM JesTHUEM, HeXeJlM B ciyvyae apOMTPOB
U pyKOBoOAMUTeJel opraHusamuii. Tak, cpok
3a MOJIydYeHUEe B3ATKU B 3HAYUTEIBHOM pa3-
Mepe JJIs1 YMHOBHUKA COCTABJISIET 1IECTh JIET,
a g apOuTpa MU PYKOBOAUTENS] KOMITAHUU
— ngTh. KpyImHBIN TTOOKYIT MOXET TPO3UTh
JOJKHOCTHOMY auuy 12 romaMu JUILIEHUS
CBOOOJIBI, B TO XK€ BpeMsI apOUTpY WUJIM PYyKO-
BOJMTENIO TIPUCYAST HAa TPU TojAa MEHbIIIE.
AHAJIOTMYHO 3a MOJYyYeHUE B3SITKU B 0COOO
KPYMHOM pa3dMepe UMHOBHUK B XYAIIEM CITy-
yae MOJYYUT LEeabIX 15 JIeT, a apouTp uiau au-
PEKTOp KOMMaHuu — 12.

Takum 00pa3oM, OTBETCTBEHHOCTD 3a I0-
JlydeHUe U Jady B3SITKU B cepe TpeTeicKoro
MpaBOCYAUs B 1IEJIOM HMXKE, YeM y rocyaap-
CTBEHHBIX CY/Ieil, — 3TO OTBEUaeT UCTOPUIECCKU
CJIOXUBIIIEHCS YTOJOBHO-TIPABOBOI TTOJTUTH-
K€ Halllero rocyigapctBa. BeposiTHO, pa3HU-
11a CBsSI3aHa C T€M, YTO pellleHue TPETEMCKOro
cyla MOXET OBbITh NMPUHYAUTEIbHO MCITOJTHE-
HO JIMIIb MOCJE TOTO, KaK rocylapCTBEHHBIN
CyJl YIOBJIETBOPUT 3asiBJIECHUE O MPUBEACHUU
€ro B UCIMOJHEHUE, a 3HAYUT, OOIIeCTBEHHAs
OIaCHOCTD MPECTYIJICHUS TaM HIXE.

Kyn, dauy 83SmKu u nodkyn apbumpa - 3a Umo Ha-
Kasvbleatom cmpoxce?
Ecnn TOBOPUTDH 00 OTBETCTBEHHOCTHU Ji1a,

Monyuaemcs, umo 0o damvl 6cmynsieHUs 8 Cusy HO-
goli cmambu nodKyn apbumpa He cyumaemcs npe-
cmynseHueM, 6edb 3aKOH 06pamHoli cusibl He uMeem?
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KOTOpPOE€ IIOAKYyIIacT ap6I/ITpa, TO 3aKOHO-
JaTCjib YCTAHOBUJI OJId HETO boJee MATKYIO
MEpY, 4EM [Jid B3ATKOOATCJIA. Maxkcumalb-
Had CaHKIMA 3a 1a4y B3ATKH B 3BHAYUTCJIbHOM
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Ha. IlpuBieyeHue K YroJIOBHOW OTBETCTBEH-
HOCTU apOUTPOB, MOJYYMBIIMX B3ITKM paHee,
BO3MOXHO TOJIBKO MO ApYTUM cTaThsiM YK PO
1 C OTOBOPKAMM, YKa3aHHBIMU BHIIIIE.



[lo cpagHeHU C UHbIMU KOpPYNUUOHHbIMU COCMA-
eamu 6 cm. 200.7 YK P® omcymcmayem cocmas,
€8513aHHblIl ¢ nocpedHuyecmeom. O3Hauaem au 3mo,
Umo K hocpeOHUKY 8 hoOKyhe apbumpa (npu 0oka-
3aHHOCMU OesiHUs1) 6yO0em npuMeHsIMbCsl, Hanpumep,
cm. 204.1 YK PO «[locpeOHuyecmso 8 KomMmepue-
CKOM noOKyne» Uau e celiuac makue Oelicmeusi
ocmaromcsi HeKPUMUHAAU308AHHbIMU?

Bbl cripaBeisinBO OTMETHIM TIpOoOEa B 3aKOHE.
IMocpenHuky B ToaKyre apouTpa OyayT HECTH OTBET-
CTBEHHOCTH Kak coydyacTHUKH 110 ¢T. 200.7 YK P®.

[pu paccmMompeHuU mpaHczpaHUYHbIX CNOPO8 Yacmo
npussaekaromcsi apbumpsl U3 pasHbix cmpad. bosee
mozo, 8 Me#OyHapoOHOM KOMMepPUYECKOM apbumpa-
e CMOPOHbLI Mo2ym 002080pUMbCS, UMO Chop pdc-
cmampusaemcs 6 lNapuxce (seat of arbitration), a pak-
muyecku pasbupamesibcmeo 6bydem nposoouMbCs
6 Mockee unu O0axce yoaneHHo. C yuemom 3mozo 06-
cmosimeslbCMea Kakue Mo2ym 6bimb 3Kcmeppumopu-
asbHble nocsaedcmeust y NpUuHSMoU HOpMbl?

ITo obmemy mpaBuiy coriacHo ct. 12 YK PO

pOCCHIICKME TIPAaBOOXPAHUTEJIBHBIC OpTaHbI

BIIpaBE paccliefoBaTh IPECTYIUICHUS, COBEp-

—— 3 KHUrm —

20%

CKMAKa
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IeHHble Ha Tepputopun Poccun. Ilpu ompe-
JIEJICHUA TOTO, COBEPIIEHO MPECTYIICHWE Ha
tepputropun P® unu 3a ee nipenenamu, 3Haue-
HUe OymeT MMeTb He MECTO IPOBEACHUS TpeE-
TEWCKOro paszdbupaTesibcTBa (Ae-tope WIu Je-
dakTo), a MecTo mepenadn mpeaMeTa IoAKyIIa.
Takum ob6pazoM, OTBETCTBEHHOCTH 110 cT. 200.7
YK P® 6yner HecTH 11000t apOUTP, MOITYINB-
Wi B3SITKY Ha Tepputopun P®D, BHe 3aBU-
CHMMOCTH OT TOTO, B KaKO CTpaHEe HaXOMUTCS
dakTUIecKoe M IOPUINIECKOE MECTO PaccMO-
TPEHUS CIIopa.

Taxxe B YK P® nipemycMoTpeH psif CUTY-
aluii, Korma BO3MOXHO BO30Y:KIEHHE YTOJIOB-
HOTO Iiejia 1o (pakTy COBEpIIeHUS TPeCTyIIe-
Hus 3a npeaeiaamu Poccun. Hanpumep, ecnu
CTaHEeT M3BECTHO, YTO Tiepenaya 3a pyoekoM
HE3aKOHHOTO BO3HArPaKIeHUs apOUTpy TpH-
BeJla K TOMY, YTO B OTHolneHuM Poccuiickoii
Denmepaniv, POCCUINCKON KOMIIAHUU WJIM POC-
CHICKOTO IpaXkIaHWHA ObIJIO MPUHSITO pellle-
HUe, yIIeMJIsSIolIee UX IpaBa, TO y MPaBOOX-
pPaHUTEIBHBIX OPTAaHOB OYIYT BCE OCHOBAHWMSI
BO30yIuTh yroyioBHoe aeJio 1o ctT. 200.7 YK PO,

—— Extra —

4+ 10«

CKuaKa

CMNMEUMAJTIBHOE MNMPEAJTOXXEHUE
A3 OPUONYHECKUX PUPM

i AS.rPUEHKOBA

NCUXONOTUA U YBEXAEHUE
B CYAEBHOM NPOLIECCE

HAYYHO-MPAKTUHECKII
MOCTATEVHbIV
KOMMEHTAPU

K BAKOHOJIATENLCTBY
O TPETEWCKMX CYAAX
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MEPONPUATUA | KOHKYPC «MEOVALNA BYOYLLIEFO»

UTOMM vV MEXXAYHAPOAHOIO
CTYAEHYECKOIO KOHKYPCA MEAUALIUU
U MNEPETOBOPOB «MEAUNALUA BYAYLLETO»

OpzKoMumem KoHKypca

LIEJIbIO PA3BUTUSI MEIUALIUM CPEAU MO-
JIOAEXW W ajamnTalud ee B TIOBCE-
HEBHOM XXW3HW Ha TIOCTCOBETCKOM
MPOCTPAHCTBE IATh JeT Ha3a ObLI opra-

HU30BaH MeXIyHapoaHbI CTyIeHYECKU KOH-

Kypc 10 MeIMalluM 1 mneperoBopam «Menuanust

oynyiiero». KoHKypc ObICTPO MOJYYUJ TIpU3HA-

HUE W pacliMpWyl CBOU T'PAHUIIBI OT YKpauHBI

no lanpHero BocTtoka Poccuiickoiit @enepannu,

HO €T0 «MECTO COOPKU» MO-TIPEKHEMY OCTaeTCs

B ctoauue Pecniyonuku benapych — MuHcke.

CyTb KOHKypca TaKoBa: B TEYEHHUE JBYX-
Tpex IHEW WUrpOBBIX MeAualMii KOMaHIbl CTY-
JIEHTOB MOTYT MpPOSIBUTH cebs B JIBYX MITOCTa-
CIX — KakKk MeauaTopbl U KakK TeperoBOPIINKHU. s
KomaHnpl MeauaTopoB CaMOCTOSTEIBHO BEAYT e e“See‘r‘;'Sg;gB
WTPOBYIO MEIMAIMIO MEXAY KOMaHIaMu Tiepe- '
roBOPIIMKOB. OMBITHBIE 3KCIEPThI-MEIUATOPHI
M3 pa3HBIX CTPAH PYCCKOTOBOPSIIETO MPOCTPaH-
CTBa ompeaeistorT Jgydinux. [loyeTHbie rpaMo-
ThI MOOEIUTENEH CTYAEHTHI C TOPAOCTHIO YBO3ST
B CBOM YHMBEPCUTETHI U B JaJibHEHIIIEM YITOMU-
HaloT B pe3tome. Takke 0OJbIIMM MOTUBATOPOM
JUIS YYACTHUKOB SIBJISIIOTCS IIEHHBIC TIPU3BI, JC-
HEXHbIE MPEMUU U TTAMSATHBIC CYBEHUPHI.

B pamkax KoHKypca TakxkKe MpOBOASTCS 00-
pa3oBaTeJbHbIC MEPOMPUATUS — MAcCTeP-KJIacChl
OT MMEHUTHIX MEAMATOPOB U 3aTPaHUYHBIX BKC-
neptoB. [To3TOMY y CTyI€HTOB €CTh BO3MOXHOCTb
HE TOJIbKO TIPOSIBUTH CBOM 3HAHUS U YyMEHWUS,
HO 1 Y3HaTh MHOTO HOBOTO OT JIYYILIMX CITeIIAaTN-
CTOB B 3TOM1 cepe.

B 2020 romy Obl1 BriepBbIe OMPOOOBAH OH-
JlaliH-(bopMaT opraHM3alMM TAaKOTO MacIITabHO-
ro MeponpusaTus. [103UTUBHBIC OT3bIBBI OT Y4acT-
HUKOB M DKCIEpPTOB IoKa3aau, 4YTO KOHKYpPC
MoXeT 3¢ (HEKTUBHO MPOBOAUTHCS HE TOJIBKO HE-
MOCPeACTBEHHO B MMHCKE, HO U B BUPTYyaJIbHOM
MPOCTPAHCTBE C TTOMOIIBIO HOBBIX TEXHOJOTUI
KOMMYHUKAIIUH.
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NMNob6eantensmm KoHkypca-2020
cpeau MeaAnaTopoB CTa/In
KOMaH/bl:

Poccuiickoro rocyaapcTBeHHOTO YHUBEp-
CUTETa TTPaBOCYIUSI,

[Too1Koro rocy1apCTBEHHOTO YHUBEPCUTETA;
Cankr-IleTepOyprckoro rocymaapcTBEHHO-
IO YHUBEPCUTETA.

Cpenu MmeperoBOpIIMKOB B JIUACPHI BbIPBa-
JIUCh KOMaH/IbI:

Poccuiickoro rocynapcTBeHHOTO YHUBEp-
CUTETa TTPaBOCYIUSI,
Cankr-IleTepOyprckoro rocymaapcTBEHHO-
IO YHUBEPCUTETA;

Benopycckoro rocymapcTBEHHOTO yHM-
BepcuTeTAa.

Bbisin B KOHKYpCe u apyrue
HOMMHAaLL MU, B KOTOPbIX
BbISIBUJINCb CBOM NobeauTenu:

HoMmuHamus «Jlydmmii oparop» — JlunHap
3aManabpHOB (KOMaH/a TeperoBOpIINKOB
KpacHosIpckoro MHCTUTYTa KeJe3HOIO0-
poxHoro TpaHcropta — UpI'YIIC);
HoMuHaILus «Jlydirass pabota B KOMaHIE»
— KOMaHJa TeperoBopiukoB [lomoikoro
rOCyIapCTBEHHOTO YHUBEPCUTETA;
HoMmuHaius «Jlydiass pabora ¢ SMOLIMSI-
MU» — KoMaHaa MenuatopoB CuOUpCKOro
(enepasbHOrO YHUBEPCUTETA;

HoMuHaIus «Jlydias KoMaHaHas Urpa» —
KOMaHJa MeauatopoB Poccuiickoro rocy-
JIAPCTBEHHOTO YHUBEPCUTETA MTPaBOCYAMS.

LenTp meauaunu u neperobopoB (MuHcK, benapych), opraHu3aTop KOHKYpca, IPUHSLIT
pellieHrue BOWTU B HOBYIO MSTUIIETKY CBOEro CYILIECTBOBAaHHUSI C HOBBbIM Ha3BaHUEM, KOTO-
poe OBl Jiydllle OTpaXkajao TeHASHLIMU U CYyThb MepoTpusiTUs. B BbIOOpe Ha3BaHMSI OMOTraaiu
Y4aCTHUKM KOHKypca. Mcxonuau u3 Toro, 4yTo Oyaylliee MeAUALMU YK€ HACTYIIUIO U TeTrephb
MPUIIJIO BPEMs CTUPaATh BCE TPaHULIBI IJIS €€ pa3BUTHsI, MoaToMy ¢ 2021 roga KOHKypcC OyaeT

Ha3bIBaThcsl «Meaunaliyst 6e3 TpaHul».
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AhitR AAtion Kitchen Beok -

YHVKaibHOe cobpaHune MHTEPBLIO U PELLENTOB BEAYLLMX NPOGECcCMOHaNO0B
apbuTpaa co Bcero mupa. KHura aBiseTcs NpoA0/HKEHUEM OHAMH NPoeKTa
«ApbUTPAAXKHaA KyxHa», rae roctv rotToBuAu cBou ntobrumbie 6at0aa Bo
Bpems HedbOpPMasbHOrO OHNAANH WHTEPBbIO. BKYCHbIE peuenTbl, MdHble
apxuBHble GOTO M HEMHOTO aKTyasbHOM CTaTUCTMKM Ha 600 cTpaHuuax!

Penus MepsBoi KynuHapHoit Kuurm «ArbitRAAtion Kitchen Book» cocroutcs
17 pexabpa 2020 r. Knura byaet pacnpoctpaHeHa cpean ApbutpaskHbix MHCTUTYTOB,
BEAYLLVX OPUANHECKUX GUPM 1 topuandeckinx otaenos TOM-500 komnanuii Poccum
1 CHI. Teepablt nepenneT, Tupax 1000 3K3.

B KHUry BOLUAYM BCE MHTEPBbIO U peLienTbl rocTei:

Jacomijn van Haersolte-van Hof {LCIA), Alexis Mourre (ICC International),

Kevin Nash (SIAC), Stefano Azzali (MCA), Sarah Grimmer {(HKIAC), Dr Ismail Selim
(CRCICA), Ms. Sue Hyun Lim, Prof. Hi-Taek Shin (KCAB), Marianella Ventura Silva
{CCL), Santtu Turunen (FAl), Michael Lee {ICDR) nT1.a.

"ArbitRAAtion Kitchen Book" is a unique collection of interviews and recipes shared by
leading arbitration professionals from all over the world. The book will be published in
December 2020, the hard copies of it will be distributed at various arbitration events
and sent to legal departments of TOP 500 companies in Russia & CIS, International
Arbitration Institutions, leading Law firms. Hard cover, 1000 copies.

For more information, contact Victoria Kurashkina
Tel: +7 905 546 40 80 | Email: victoria.kurashkina@arbitrations.ru
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The

Baker McKenzie
International
Arbitration Yearbook

globalarbitrationnews.com/iayearbook2020

We are pleased to announce that the latest edition of the Baker McKenzie Inter-
national Arbitration Yearbook is now available. This year, in recognition of both
our clients' preferences for soft copy material and our commitment to sustain-
ability, the yearbook is being published electronically via our Global Arbitration
News blog, rather than in hard copy.
This new edition reviews important developments in arbitration over the past
year across 43 jurisdictions, including:
+ The increasing use of artificial intelligence and technology in arbitration
* Increased risk for investors posed by nationalization
* The ongoing uncertainty around the future of intra-EU BITs following

the European Court of Justice’s decision in Achmea
* The continued push for procedural efficiency
You can access the latest edition of the International Arbitration Yearbook
at https://globalarbitrationnews.com/iayearbook2020/

www.bakermckenzie.com



http://globalarbitrationnews.com/international-arbitration-yearbook-2
https://globalarbitrationnews.com/iayearbook2020/
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