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EDITOR'S LETTER

here is the border between the West and the East? It is as hard
to answer this question as to find the margin between morning
and afternoon (especially in Moscow, where an Italian restaurant
neighbors an Uzbek teahouse, a grocery chain that came from
the Old World is next to a shop of Indian spices, the poverty of high-rise buildings
on the outskirts contrasts with the luxury of downtown mansions, and freedom
in choosing clothes contradicts the implanted conservatism of values).
However, good lawyers cannot be frightened by paradoxes: finding answers
to the most difficult questions of a client is their daily job. And philosophical,
civilizational reflections turn into very practical ones when the task
is to obtain and enforce an arbitral award in the countries of Muslim legal culture.
There will be more such tasks in the coming years as Russia (as well as other
countries) is seeking strategic partners in the East. Today Russia is building
the El-Dabaa nuclear power plant in Egypt. The contract stipulates not only
the construction of a nuclear power plant by the Russian side, but also training
of the power plant personnel, the supply of Russian nuclear fuel, alongside
with the construction of a nuclear waste repository. Meanwhile, also in Egypt,
Russia is engaged with the development of "Ain Sokhna" and "Port Said" industrial
zones. And last year, financial funds from the Middle East became key investors
in shares of Aeroflot, which were rapidly going down amid the pandemic.
It is also notable that in 2020, the Russian governmental think-tank
Institute of World Economy and International Relations (IMEMO RAN)
published the book “The Middle East: Politics and Identity”. According to its
authors, the relationship between the players from the former USSR countries
and the Middle East is distinguished not only by growing geopolitical interest,
but also by the turbulence inherent to the southern region. Its forms vary.
In early 2021, the world witnessed the Ever Given container vessel accident
in the Suez Canal. This fall, the events in Afghanistan will affect contracts
not only in the Middle East, but even further, in India and Southeast Asia.
Not only force majeure can give rise to questions when running business
in countries of Islamic legal culture. Can one claim interest for a delay
in performance of the contract? Will a loan agreement be recognized as valid?
Is it possible to appoint a non-Muslim arbitrator in a dispute between
two Muslim parties?
The opinions of practicing lawyers on these and other problems published
in the new issue of our journal will help to find the answers.
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OT PEOAKTOPA

e 3aKaHuMBaeTcs 3aran u HaumHaeTrcsd BocTok? JlaTh OTBET Ha 3TOT BOIPOC CTOJIb XK€ TPYIHO,
CKOJIb HAWTW TI'paHb MEXIY YTPpOM U AHEeM (ocoO0eHHO B MocCKBe, TAe MUTaIbSHCKMI pecTopaH
MOXET COCEJCTBOBaTh C Y30€KCKOU yvaitxaHoit, mpuinemmas u3 Craporo CBeTa MHpoOIyKTOBas
CceTb — C JIaBKOM WHAMWCKUX CHelUid, OeTHOCTh MHOTO3TaXEK OKpamHbl — C POCKOIIBIO
OCOOHSIKOB 1I€HTpa, a CBOOOJAa B BHIOOPE OAEXKIBl — C HAcaXXTaeMbIM KOHCEPBATU3MOM IIEHHOCTER).
OpgHako  XOpolllMX  IOPUCTOB  MapalokKcaMyd  He  WcOyraTb, BeAb  TMOUCK  OTBETOB
Ha caMble CJIOKHBIE BOIIPOCHl KJIMeHTa — ux pabota. W duiocodpckre, HUBUIU3ALIMOHHBIE
pa3MBbILLICHUS MpeBpalamTCs B MpakTUIECKUe, Koraa HEoOXOIUMO MOJYYUTh
U MPUBECTU B UCMOJHEHWE apOUTpaxKHOe pelleHUWEe B CTpaHaX MYCYJIbMAaHCKOU MpaBOBOU KYJIBTYpPHI.
B cBsI3u ¢ moMcKoM cTpaTernyeckux nmapTHepoB Ha BocToke TakuMX pelieHuid B OJvKaWIlre Toabl
CcTaHeT Oostble. YXe cerogHst Poccust akTMBHO CTPOUT aTOMHYIO 2JIEKTpOCTaHIIMIO «DJb-Jlabaa» B Erumnte.
KoHTpakT mpemycmaTpuBaeT He TOJBKO Bo3BeneHHe ADC pOCCUICKONW CTOPOHOUW, HO M OOydeHue
MepcoHajga CTaHILIMU, MTOCTaBKY POCCHUMCKOIO SIAEPHOIrO TOIUIMBA, a TaKXKe CTPOUTEIBCTBO XpaHWJIMIIA
JUJTSI 3aXOPOHEHUST aTOMHBIX OTX0/10B. TaM ke, B Erurire, uaeT ocBoeHue MPOMbBIILIEHHBIX 30H «AlH-CoxHa»
u «IlTopr-Caung». A B mponuioM roay ¢puHaHcoBble (DOHABI cTpaH biarmxkHero BocTroka cramu ogHUMU
13 OCHOBHBIX MHBECTOPOB B aKIIMU CTPEMUTEIBHO TEPSBIIETO BHICOTY Ha (DOHE MaHIAEeMUU «A3podoTar.
IToxazatenbHo, uto Torma ke, B 2020-m, B MockBe BbllILUIa KHMra «bamxkHuit BocTok:
MOJUTUKA W uAeHTUYHOCT» MMBOBMO PAH. Kak oTMeyaloT ee aBTOpbI, B3aWMOOTHOIICHUS
urpokoB u3 crtpaH ObBiiero CCCP u bauwxHero BocTroka oTiIvM4aeT He TOJBKO pacTyIIAR
TCOTNOIMTUYECKUIA MHTEpeC, HO U Tpucyllas IOXHOMY PErMoHy TypOyJeHTHOCTh. 3HaKOBBIM
UCTOYHUKOM cropoB B Havaje 2021 roma crana aBapusi KoHTeliHepoBo3a Ever Given B Cysukom
kaHaie. C yBEpEeHHOCTbIO MOXHO CKa3aThb, YTO Ha KOHTpaKThl B TocymapcTBax bimkHero Bocrtoka
u wwupe, B HMuauum wu Iro-BocrouHoii A3uu, oKaxeT BIUSIHUE cUTyalus B AcdraHucTaHe.
He Tonbko (popc-maxkop, HO W OOBIYHBIE XO3SIMICTBEHHBIE B3aMMOOTHOIIEHUSI C KOHTpareHTaMu
U3 CTpaH WCJIAMCKOW TIpaBOBOW KyJbTYpbl TPEOYIOT OT 3apyOekHBIX IOPUCTOB MEPEOCMbBICICHUS
MPUBBIYHBIX YCTAHOBOK. MOXHO JM B3BbICKaTh C KOHTpareHTa MPOLEHThI 3a MPOCPOUYKY HCIIOJTHEHUS
noroBopa? byaer nm Tpu3HaH JEWCTBUTEIbHBIM JoroBop 3aiiMa? Kakyl KOHBEHIIMIO JIydllle
HCITOJb30BaTh, YTOOBI WCIIOJHUTH apOUTpakHOe pelieHue B cTpaHax Ilepcuackoro 3anvBa?
MHeHUs TPaKTUKYIOIIKUX IOPUCTOB IO 3TUM U JAPYTUM BOIpPOCaM Bbl HailieTe B HOBOM HOMeEpe
HaIero xXypHaa.
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ISLAMIC FINANCE
IN INTERNATIONAL
ARBITRATION

Ismail Selim

Director of the Cairo Regional Centre

for International Commercial Arbitration (CRCICA)
Doctor of the University of Burgundy

slamic finance refers to all the financial and legal techniques allowing the financing

of goods or services in accordance with the requirements of Shariah." According

to Muslim belief, it is based on values of divine origin that prohibit speculation (Gha-

rar) and interest (Riba)>. Rather, it favours operations linked to the real economy
of the transaction and advocates risk-sharing.

Among these techniques, the Murabaha is particularly popular?®, as it provides
an alternative to interest loans, which are prohibited by Shariah. This technique
has a bank buy a good on behalf of its client who agrees to buy it back for a price,
whichnowincludesthebank’smargin. Anothertechniqueisthe Mudharabah,through
which an investor provides an entrepreneur with capital to carry out a commercial
operation and, ifthe operation is profitable, the entrepreneur returns the capital along
with a share of the profits to the investor and keeps the remainder as remuneration®.
There is also the Musharakah which consists of a Mudharabah coupled with a joint
venture operation’ (where investment partners participate in profits and losses);
the Al [jarah® which is a rental transaction for movable or immovable prop-
erty with an eventual purchase option for the lessee and the Sukuks’ which
are titles for shares of assets issued by governments or large companies,
these differ from traditional shares in that they do not relate to a company
but only to specific assets and obligations and they give a variable return.

In recent years, Islamic finance has witnessed a meteoric rise. The contempo-
rary resurgence of Islamic finance may be attributed to the creation of the MitGharm
Local Saving Bank of Egypt in 1963. The institution operated on the principle
of the Mudharabah and aimed to provide savings without interest to local farmers.

"W. Ben Hamida, La finance islamique devant le juge étatique : étude comparée, Revue interna-
tionale de droit comparé, 2015-4, p. 1.

2 A. Maita, Arbitration of Islamic Financial Dispute, 20 Ann. Surv. Int’l & Comp. L. (2014) 35 sqq.
3 N. Comair Obeid, An Overview of Islamic Financial Instruments and the Suitable Mechanism for
Resolving Disputes, in Nassib G. Ziade (ed), Festschrift Ahmed Sadek El-Kosheri, Kluwer Law
International 2015, p. 41.

Yop. cit., p. 41-42.

Sop.cit., p. 42.

Sop. cit., p. 44.

7op. cit., p. 39.

July-August 2021 N2 4 (28) | 7



ANALYTICS | ISLAMIC FINANCE IN ARBITRATION

The independence of many Muslim countries
in the 1960s and 1970s contributed to the rapid devel-
opment of this type of financial institution. Indeed,
the 1970s saw a proliferation of Islamic financial institu-
tions, particularly in the Middle East, namely the Dubai
Islamic Bank in 1975, the Faysal Islamic Bank of Egypt
in 1979 and the Bahrain Islamic Bank in 1979, among
others. Thereafter, Islamic banks began to appear
in other countries, such as Pakistan in 1977, Iran
in 1979 and Malaysia in 1983 °. More recently, Islamic
finance has even spread to Western countries such
as the United Kingdom, the United States and France.

Today, there are more than 600 Islamic financial
institutions spread across more than a hundred coun-
tries including some OHADA — Organisation pour
I’Harmonisation en Afrique du Droit des Affaires
(Organisation for the Harmonization of Business
Law in Africa) — member states!’. According
to the 2018 Islamic Finance Development Report,
the Islamic finance market is expected to reach 3.8
billion dollars in assets by 2023!'. Some consider
that it could be a solution to the global financial
crisis'?, which makes it the subject of a particularly
in-depth reflection. Where the 2008 financial crisis
hit the global financial system hard, Islamic finance
was spared, revealing the intrinsic strength of its

products. Indeed, the sharing of profits and losses,
which is at the heart of Islamic finance, allows
for better risk management by financial institutions'?.
Islamic finance also contributes to the economic
development of the poorest populations'. Moreover,
its constitutionality has been admitted in a number
of countries, namely the United States, India'
and Malaysia'”. To accommodate this activity,
national legislators have modified their laws
and the courts have adapted their caselaw.

Nevertheless, the use of Islamic finance
instruments risks weakening contractual rela-
tions insofar as a party to a contract could take
advantage, sooner or later, of the non-conformity
of this contract with Shariah to obtain its nullity'®,
This risk is compounded by the international
nature of many of the contractual relations which
utilize Islamic financial products', as regulations
in the field remain fairly heterogenous®. Islamic
finance disputes have therefore achieved a promi-
nent place in international commercial arbitration.

Fortunately, the Uniform Act on Arbitration Law,
adopted in 2017 by the OHADA members?!, lends
itself perfectly to Islamic financing disputes, as its
article 15 provides for the applicability of the ‘rules
of law’ chosen by the parties in OHADA arbitration?.

$ http://www.faisalbank.com.eg/FIB/english/about-us/incorporation-history.html.

? A. Sid Ahmed, Finance islamique et développement, Revue Tiers Monde 1952, 92, p. 878.

9 A. Abdullah, S. Mizan Ismail, H. Faiza Zainal Abidin, The role of Shariah law in Islamic financial contracts in the UK and
the US: a comparative analysis, ICR 8.2, IALS Malaysia, p.244-245; N. Comair Obeid, An Overview of Islamic Financial
Instruments and the Suitable Mechanism for Resolving Disputes, op. cit., p. 39.

T hitps://repository.salaamgateway.com/imagestiep/galleriestdocuments/201811251247442592 3283 1.pdf (last date of con-
sultation: 15 august 2019).

2 E. Jouini et O. Pastre, La finance islamique, une solution a la crise ? Economica, 2009.

3 A. Kammer et al., Islamic Finance: Opportunities, Challenges, and Policy Options, International Monetary Fund, April 2015, p. §.
“ Ibid.

5 Kevin J. Murray v Henry M Paulson Jr. n° 2:08-cv-15147, 14 January 2011.

6 Dr. Surbahmaniam v State of Kerala. WP (C) n° 35180 of 2009 (S), 27 January. 2011

7 Mohd Alias bin Ibrahim v RHB Bank Bhd & Anor [201 1] 3 MLJ 26, available on the following website : http.//www.
loyarburok.com/wp-content/uploads/2013/02/Mohd-Alias-Ibrahim-v- RHB- Bank- BhdAnor-2011-4-CLJ-654.pdf.

8 J. C. Colon, Choice of Law and Islamic Finance, Texas International Law Journal, 2011, p. 416.

1 J. Lawrence, Resolving Islamic Finance Disputes Through International Arbitration, Islamic Finance News (Oct. 9, 2013);
A. Wirtz, Resolving Islamic finance disputes through international commercial arbitration in the Gulf Region, Law School
International Immersion Program Papers n° 24, 2016 ; S. Walker and T. Childs, Arbitration of Islamic Finance Disputes,
Islamic Finance News (Jan. 2015).

20.S. Walker and T. Childs, Arbitration of Islamic Finance Disputes, Islamic Finance News (Jan. 2015).

21 https.//www.ohada.org/en/arbitration-law/.

22 For the purposes of this article, the term “OHADA arbitration” refers to arbitration conducted under the Uniform Act
on Arbitration Law, although the Uniform Act on Arbitration Law also refers to arbitration administered by the CCJA
(The Common Court of Justice and Arbitration of the Organization for the Harmonization in Africa of Business Law).
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The following report is organized in two parts:
the first is devoted to the choice of Shariah
as the law applicable to the merits (I), the second
part will deal with the parties choosing a law through
which the principles of Shariah may apply (II).

| - The Choice
of Shariah as the Law
applicable to the Merits

Whether it is possible to designate Shariah as the law
applicable to the merits of a case requires consider-
ation of the contours of Shariah and its legality.

The contours of Shariah

The term Shariah can be translated as the path
traced by God. It can be defined, lafo sensu (broadly
speaking), as a body of legal norms and moral stan-
dards or, stricto sensu (strictly speaking), as norma-
tivity or regulation 2.

Shariah has its roots stemming from
the Qur’an (the word of God), the Sunna
(the tradition of the Prophet, his sayings and deeds)
and the ljma (consensus of the community), which
lay down general principles that call for further details
and explanation by jurisconsults, known as the Figh .

In other words, while the Qur’an and the Sunna
impose immutable and sacred rules, the Figh
is the product of human reflection which, by its very
nature, is liable to evolve across time and space®.

The Figh does not therefore constitute a homo-
geneous bloc, with differing solutions depending
on the legal school of thought and the corre-

ISLAMIC FINANCE IN ARBITRATION | ANALYTICS

sponding interpretation made by the jurisconsults.
The first division is between Shiite Figh and Sunni
Figh. The latter itself diverges into four different
schools: the Hanafi school, the Maliki school,
the Shafi’i school and the Hanbali school.
Even within each of these schools of thought,
differences are found owing to their departure
from the fundamental principles on which they
were established in favour of the more contem-
porary works that their members produce 2.

Shariah is therefore a notion whose limits are
unclear, which remains difficult to define, leading
to questions as to its legality.

The Legality of Shariah

Shariah is not dealt with in the same way depending
on whether the Islamic financing dispute is under
consideration before a national court or before an
arbitrator.

The determination of the legality
of Shariah by national courts

Islamic law and its application to complex financial
disputes are, in the vast majority of cases, foreign
to Westernjurisdictions, which, accordingto Professor
Engku Rabiah Adawiah, can lead to decisions that
do not conform with the principles of Shariah?.

This problem is exacerbated by the lack
of a legal framework governing Islamic financial
services and banking practices in these jurisdic-
tions. As such, when faced with a contract that may
have been Shariah-compliant in its essence during
the performance stage, a judge may issue an order
or ruling that offends Islamic legal principles 2.

2 W. Ben Hamida, L’arbitrage et la Charia, in N. Brahmi (dir), Les Etats arabes face a I’arbi trage international: bilan
et perspectives, Proceedings of the symposium organized by the Tunis Chamber of Arbitration and the Laboratory of Dispute
Resolution and Enforcement of the Faculty of Law and Political Sciences of Tunis (RELEVE), Sousse, 13-14 Avril 2016,
Tunisie Latrach editions 2017, p. 35.

2 W. Ben Hamida, L’arbitrage et la Charia, op. cit., p. 35-36 ; see also A. Mezghani, Le droit musulman et Uarbitrage,
Rev. arb., 2008-1, p. 217.

2 W. Ben Hamida, L’arbitrage et la Charia, op. cit., p. 35.

% A. Mezghani, Le droit Musulman et I'arbitrage, op. cit., p. 211 sqq.

27 E. Rabiah Adawiah, Constraints and Opportunities in Harmonization of Civil Law and Sharia in the Islamic Financial
Services Industry, 4 MUI iii (2008).

28 E. Rabiah Adawiah, Constraints and Opportunities in Harmonization of Civil Law and Sharia in the Islamic Financial
Services Industry, 4 MUI iii (2008); N. Comair Obeid, An Overview of Islamic Financial Instruments and the Suitable Mech-
anism for Resolving Disputes, op. cit., p. 46-47.
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The difference in the treatment
of Islamic finance disputes by national courts,
on the one hand, and arbitrators, on the other
hand, is due to the well-known but no less essential
distinction between their respective competences.

While the judge is invested with the function
of settling disputes in the service of justice and the rule
of law, an arbitrator draws their power to judge from
the parties’ agreement, the extent of their jurisdiction
is therefore commensurate with the will of the parties.
The judge will apply all the rules and concepts
of the legal order to which he belongs - the system
of law of the forum - to resolve the dispute, whether
they relate to jurisdiction, conflict of laws or substan-
tive rules. However, if the parties agree on a seat
forthe arbitration, this seat does not constitute a forum
in the proper sense of the term. The arbitrator is not
bound by any rules other than those agreed upon
by the parties, subject to any mandatory rules®.

In Islamic finance contracts, two types
of governing law clauses are used: mixed or combined
choice of law clauses whereby the contract is subject
to a national law insofar as it does not contradict
Shariah, and the common core clause whereby
the contract is governed by the common princi-
ples of Shariah and the chosen national law .

These types of clauses have not been well
received by national courts. In fact, when asked
whether Shariah could constitute a law applicable
to an international contract, the English Court
of Appeal, in the controversial case of Shamil Bank
of Bahrain v. Beximco Pharmaceuticals Limited
and Others 3' of 2004, answered in the negative.

In  this case, a Bahraini  bank
and a Bangladeshi company entered into
two Murabaha contracts containing a mixed

choice of law clause designating English law
provided that Shariah principles were observed.

The English Court of Appeal, faced with a claim
to void the contracts for incompatibility with the prin-
ciples of Shariah, applied the Rome Convention
of June 19, 1980 to conclude that it was impossible
for the parties to choose Shariah as the applicable law.

The English Court of Appeal relied on arti-
cles 1 and 3 of the Rome Convention to hold that
thecontractcouldonlybegovernedbyonelawandthat
it could only be a national law: hence the exclusion
of Shariah in addition to the application of English
law. Moreover, the Court found that Shariah did not
refer to a sufficiently precise and well-defined body
of law and was subject to divergent interpretations.

This decision, which ignores the legitimate
expectations of the parties and reduces the conse-
quencesofthecontract’snon-conformitywith Shariah
to a mere pittance, is questionable in many respects.
While Shariah does not constitute a national law,
it nonetheless has normative value with a binding
effect on parties, elevating it to the status of a rule
of law. Meanwhile, the normativity of lex mercatoria
is recognized, despite its equally vague and impre-
cise content. In that respect, Islamic finance could
be considered as a new and special branch of lex
mercatoria: lex islamica. Finally, national law itself,
namely English law as a result of its casuistic char-
acter, may be subject to divergent interpretations
without putting its normativity into question?2.

It should also be noted that a number of Shariah
principles have been codified by Islamic financial
institutions, namely the Accounting and Auditing
Organization for Islamic Financial Institutions
(AAOIFT) 33, thus giving them a degree of consistency.
In any event, the Beximco case law has become

2 8. Bollee, L’impérativité du droit choisi par les parties devant Uarbitre international, op. cit., p. 700; S. Bollee and C. Peres,
Le caractere impératif ou supplétif des nouvelles régles du droit des contrats devant 'arbitre, Revue de 'arbitrage. 2017-1, p. 109.
0 W. Ben Hamida, La finance islamique devant le juge étatique : étude comparée, op. cit., p. 10.

3 Shami/Bank of Bahrain ECv. Beximco Pharmaceuticals Ltd and others, Courtof Appeal 28 janvier 2004 [2004] EWCACiv 19,
(2004] 4 All ER 1072, available on https.//www.bailii.org/ew/cases/EWCA/Civ/2004/19.html.

32 W. Ben Hamida, L’arbitrage et la Charia, op. cit., p. 39ets. ; W. Ben Hamida, La finance islamique devant le juge étatique:
étude comparée, Revue internationale de droit compare, 2015-4, p. 10sqq. ; N. Comair Obeid, An Overview of Islamic Finan-
cial Instruments and the Suitable Mechanism for Resolving Disputes, op. cit., p. 47-48.

3 http.//aaoifi.com/shariaa-standards/ ’lang=en; M. Siddiqui, Guest Analysis : A Brief Examination of AAOIFI’s New Standards,
WESTLAW BUSINESS CURRENTS (July 27, 2010), http.//eurrents.westlawbusiness.com/Articles/PDF/A %20 Brief%20Fx-
amination %200f%204A01F%E2%80%99 %20New %20Standards.pdf (summarizing the AAOIFI arbitration standards).
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obsolete in the wake of the Rome I Regulation
of 17 June 2008, which replaced the Rome
Convention,andwhichexpresslyauthorizesthe parties
to choose a non-state law to govern the contract™.

The determination of the legality
of Shariah by the arbitrator

Arbitration is not only compatible with Shariah,
it is also the most appropriate means of alternative
dispute resolution for the application of Shariah.

Arbitration’s
compatibility with Shariah
In the Arab world, the use of arbitration has always
been promoted, as it shares many similarities
with the philosophy of Islamic law®. As arbitra-
tion is independent of judicial review, it meets one
of the fundamental principles of Islamic jurispru-
dence, namely that the parties involved in arbitral
proceedings have the autonomy and flexibility
to choose the place of arbitration and the arbitrators.
Moreover, arbitration is a discreet means of dispute
resolution that respects the business relationship
of the parties, two qualities that are highly valued
in Shariah. Arbitration also allows parties to avoid
subjecting themselves to legislation that contra-
dicts the principles of Shariah in order to resolve
their disputes, as well as to choose arbitrators
with experience in Shariah and its application®.
The evolution of arbitration in Muslim law
occurred in three stages: the era of revelation
with the Qur’anic text confirmed by practice, the era
ofthe codification of Fighwiththe Ottoman Civil Code
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and the era of extension, marked by the pronounce-
ment of new Fatwas®.

According to the Hanafi school, the predominate
Sunni school in Egypt, the parties’ will to arbitrate
must be respected and, if the parties have agreed
in writing to be bound by arbitration, the award is akin
to a judicial decision®,.

Article 3-1 of the Uniform Act on Arbitration
Law provides that “the arbitration agreement may
be in the form of an arbitration clause or of a submission
agreement”. The same article states that “the arbitration
clause is an agreement whereby the parties agree to submit
to arbitration disputes which may arise out of or result
from a contractual relationship” and that “the submis-
sion agreement is an agreement whereby the parties to an
existing dispute agree to settle it through arbitration”.

Sunni thinking focuses only on disputes that have
already arisen and, more broadly, there is no clear
distinction in classical Figh between arbitration clauses
and submission agreements, as we find under existing
laws*. Nonetheless, an underlying principle of Shariah
is that parties are free to agree to whatever they wish
as long as their expectations do not conflict with divine
commands. Modern Fatwas, including AAOIFT standard
n° 32, have therefore considered this distinction as being
in harmony with the principles of Muslim law, particularly
with respect to keeping one’s word. In fact, the Qur'an
exhorts believers to honour their commitments®.

Thus, a clause that mentions recourse to arbi-
tration in the event of a dispute is binding on its
signatories and requires them to refer those disputes
to arbitration*'. Nevertheless, in the absence
of any specific requirement in the Qur’anic texts,
the parties are free to agree on the applicable proce-
dural rules. It is therefore entirely possible for them
to refer to the Uniform Act on Arbitration Law*.

3 Combined reading of Recital 13 and Article 1 of the Rome I Regulation.

¥ A. Maita, Arbitration of Islamic Financial Disputes, 20 Ann. Surv. Int’l & Comp. L., 2014, p. 35-36.

% N. Comair Obeid, An Overview of Islamic Financial Instruments and the Suitable Mechanism for Resolving Disputes, op. cit.,
p. 49; S. Koleilat-Aranjo, Why resolving Islamic finance disputes through international arbitration makes sense, https.//www.
tamimi.com/law-update-articles/why resolving-islamic-finance-disputes-through-international-arbitration-makes-sense/.

37 A. Khouildi, L ‘arbitrage en droit financier musulman moderne, Etude en économie islamique, Vol. 8, n° 1, 2016, p. 41.
38 C. Chern, Chern on Dispute Boards, Practice and Procedure, Informa Law from Routledge,3rd edition, p. 82.

¥ F. Muhammad Al-Awwa, qd al-Tahkim fi al-Shariah wa al-Qanun, (Beirut, al-Maktabt al Islami, 2002), at p. 231-242.
0 Verse 5 d of the Surah (Al Ma’idah “the Table Spread”): “O believers! Honour your obligations”.

“ A. Khouildi, L’arbitrage en droit financier musulman moderne, Etude en économie islamique, op. cit., p. 37-56.

#2.C. Chern, Chern on Dispute Boards, Practice and Procedure, op. cit., p. §0 sqq.
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Preferential application
of Shariah in arbitral proceedings

At one time, the Beximco case might have found an
echo in arbitration, as some arbitral tribunals consid-
ered that Shariah-based laws were not sophisticated
enough to apply to complex commercial disputes®.
However, these awards are ancient while
mixed choice clauses combining national law
and Shariah principles are now commonplace.
Such language has been validated by national
courts in the context of disputes submitted to arbi-
tration. For example, the English courts in Sanghi
Polysters Ltd. (India) v. The International Investor
KCFC (Kuwait) agreed to uphold an arbitral
award based on a mixed choice clause, which
provided for the application of English law insofar
as it did not conflict with the principles of Shariah**.
The Beximco case is therefore not transposable
to arbitration, as arbitrators are very welcoming
of non-state rules, namely as a result of not being
bound by EU texts. Arbitration is all the more
welcoming of the application of non-state rules
as the UNCITRAL Model Law provides, in its article
28(1), that “the arbitral tribunal shall decide the dispute
in accordance with such rules of law as are chosen
by the parties as applicable to the substance of the dispute”
(emphasis added). The Uniform Act on Arbitration
Law is largely based on the UNCITRAL Model Law
and Article 15 of the Uniform Act on Arbitration
Law also states that “the arbitral tribunal shall rule
on the merits of the dispute pursuant to the rules of law

chosen by the parties” (emphasis added). The author
of the preliminary draft text that led to the adoption
of the Uniform Act on Arbitration Law stresses
that the term ‘rules of law’ “refers to all rules of law
and not only to State laws”*®. This freedom to choose
the applicable law is, however, only available
to parties to international contracts since domestic
contracts must necessarily be governed by a national
law*, The Uniform Act on Arbitration Law does
not distinguish between domestic and international
arbitration*’ so that the scope of article 15 in relation
to domestic contracts remains unclear. Fortunately,
since Islamic finance only concerns international
contracts in the OHADA area, the question is moot*:,

By using the term ‘rules of law’ rather than ‘law’,
these provisions provide the parties with a wider
range of options in designating the rules applicable
to the substance of the dispute. The use of this term
has two main implications for the choice of appli-
cable law, affecting the number and field of choice®.

As to the number, parties may apply more
than one system of law to the same contract
through, for example, a mixed choice clause.

As to the choice, the wording of Article 15
of the Uniform Act on Arbitration Law opens up
the field of possibilities for the parties. They can apply
rules of law developed at the international level but
which have not yet been transposed at the national
level. They may also agree to directly apply an
instrument such as the United Nations Convention
on Contracts for the International Sale of Goods
(CISG) as a body of substantive rules governing

# Petroleum Development (Trucial Coast) Ltd. v. Sheikh of Abu Dhabi In Arbitration Between Petroleum Dev. (Trucial Coasts)
Ltd. Sheikh of Abu Dhabi, 1 INT'L & COMP.L. Q. 247, 250-51(Sept. 1951); Rulerof Qatarv. International Marine Oil Co. Ltd.,
20 1.L.R. 534 (1953).

#“ Sanghi Polyester Ltd (India) v The International Investors KCSC (Kuwait), 28 janvier 2000, Lloyd’s Law Reports 2000
Vol. 1p. 450.

“ A. Fernon, Droit de I'arbitrage. Comments on the Uniform Act on Arbitration Law of the CCJA, Edicef, 2000, p. 59.

% P. Mayer et V. Heuze, Droit international privé, LGDJ, 2014, n° 739 et s.

47 M.-A. Ngwe, Pratique de I'arbitrage OHADA: bilan et perspectives, in Andrea Menaker (ed), International Arbitration and
the Rule of Law: Contribution and Conformity, ICCA Congress Series, Vol. 19 (Kluwer Law International; ICCA & Kluwer
Law International 2017) p. 1011.

% J.- M. Jacquet, Le contréle de la sentence, in P. Fouchard (dir), L’'OHAOA et les perspectives de 'arbitrage en Afrique,
Bruylant Bruxelles, 2000, p. 101, sp. p. 106-107. P. Meyer, OHADA, Droit de arbitrage, Bruylant, 2002, 323 sqq

“T. H. Webster, Handbook of UNCITRAL arbitration, op. cit., p. 512; M. E. Mcnerney, C. A. Esplugues, International Com-
mercial Arbitration: The UNC/TRAL Model Law, Boston College International and Comparative Law Review, Vol. 9 Issue 1,
1986, p. 54; D. Jones, Choosing the Law or Rules of Law to Govern the Substantive Rights of the Parties, Singapore Academy
of Law Journal, 2014, p. 913.
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arbitration, without going through the detour
of the national law of a State party to the Convention.
One might also consider the UNIDROIT Principles
on International Commercial Contracts, the texts
adopted by the International Chamber of Commerce
(ICC) such as the Incoterms and the customs relating
to documentary credits or even the lex mercatoria.

Today, parties can therefore choose to apply
Shariah to the substance of their dispute. The English
court in Musawi v RE International UK Ltd® validated
the choice of Shariah according to the Shiite doctrine
as the applicable ‘law’. This dispute, which was
submitted to arbitration, arose from the sale of a piece
of land. When the losing party refused to enforce
the award rendered by the arbitral tribunal, the matter
was referred to the Court of Chancery to determine
whether or not the arbitrator had ruled on the dispute.
The judge ruled that the law applicable to a contract
can only be the law of a state, but recognized that,
as an exception, the applicable arbitration rules in this
case allowed the parties to choose a non-state body
ofrules. In support of its decision, the court cited Dicey
and Morris, which refers to the possibility for parties
to choose ‘anational’ rules of law, such as the general
principles of commercial law or the lex mercatoria.

The English court further clarified this
decision in the Halpern case’ by stating that
if the parties wish to designate ‘anational’
rules of law, they may do so by agreeing
to submit any dispute to arbitration in their contract.

The Musawi and Halpern decisions highlight
one of the essential principles of international
arbitration, namely the possibility for parties
to freely choose the applicable law. If parties want
their choice of Shariah to be recognized,
it is therefore essential that they include an arbi-
tration clause in their Islamic finance instrument®.

The Uniform Act
on Arbitration Law contributes to the continuity
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of this arbitral trend by allowing the principles
of Shariah to be designated as applicable law.

The substantive application
of Shariah in CRCICA arbitratins

Arbitral tribunals in CRCICA* arbitrations have
already been required to apply Shariah principles.
This was the case in CRCICA Case No. 577 / 2008,
whose award was issued on 18 May 2009, which
involved two companies bound by an “investment
agency contract”. Under the terms of this contract,
it was agreed that one company would entrust
the other company with a certain amount of capital
in return for the return of the capital plus an annual
remuneration of 13%. As the recipient company did
not perform its obligations, a claim was brought before
CRCICA to order it to return the invested capital
and to pay the contractually agreed remuneration
of 13% per annum along with damages. The arbitral
tribunal was seized with the question of the legal
characterization of the contract. The defendant
company sought to have the contract declared
null and void, arguing that the contract was not an
agency agreement but that its title actually concealed
a usurious loan. Applying Egyptian law and Shariah
principles, as provided for in the arbitration clause,
the arbitral tribunal concluded that it was a loan
contract. Given the usury which the annual remu-
neration of 13% constituted, the arbitral tribunal
reduced this interest to the maximum rate of 7%
provided for by article 227 of the Egyptian Civil
Code. Any interest exceeding this rate, outside
of bank loans, is contrary to Egyptian public
policy, whose sources include Islamic Shariah.

The arbitral tribunal in this case therefore gave
effect to the parties’ choice to designate Egyptian
law and the principles of Shariah as the applicable
law and properly applied them in making its award.

3 Musawi v RE International (UK) Ltd & Ors [2007] EWHC 2981 (Ch) (14 Dec. 2007), available on the website http://www.

bailii.org/ew/cases/EWHC/Ch/2007/298 1. html.

ST R. Reed QC. The Application of Islamic Finance Principles Under English and DIFC Law,

Butterworths J. Int’l Banking & Fin. L. 573 (Oct. 2014).

32 N. Comair Obeid, An Overview of Islamic Financial Instruments and the Suitable Mechanism for Resolving Disputes,

op. cit., p. 50.

33 Cairo Regional Centre for International Commercial Arbitration.

3 Unpublished award.
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Il - The Choice
of a National Law ensuring
the Application of Shariah

The application of Shariah principles may
be sometimes inferred from the parties’ choice
of law. For example, in an arbitration subject
to the Uniform Act on Arbitration Law, when
the parties do not directly choose Shariah, opting
instead for a law that might refer to it. It is therefore
important to distinguish between those laws that are
not familiar with Shariah and those who are inti-
mately connected with Shariah>.

Among those in the first category are Egyptian
law, Tunisian law, Lebanese law, Algerian law,
Moroccan law and Syrian law, under which Shariah
has no bearing on arbitration.

Saudi, Yemeni and Sudanese laws are among
those that fall into the second category. When
one of these laws is chosen, the entire arbitral
process must respect the principles of Shariah,
be they of a substantive or procedural nature.
Non-compliance with Shariah may be raised exofficio
by the judge of the annulment and the exequatur
may be refused or granted only partially if the award
contradicts the principles of Shariah. This will
be the case for awards involving interest, random
or speculative contracts, or contracts related
to  maysir  (speculation, gambling, etc.)
ortowhat is considered haram (spirits, casinos, etc.).

Forinstance, Article 50(2) ofthe SaudiArbitration
Law promulgated in 2012 provides that an arbitral
award may be set aside on the grounds that the award
is contrary to Islamic Shariah and Saudi public policy.
In contrast, Article 53(2) of the Egyptian Arbitration
Law No. 27 of 1994, on which the Saudi law is based,
provides that an award may be set aside on the grounds

3 W. Ben Hamida, L’arbitrage et la Charia, op. cit., p. 44.

that it is contrary to Egyptian public policy without
requiring compliance with Shariah. The same
disparity exists between Article 55(2)(b) of the Saudi
Arbitration law and Article 58(2)(b) of the Egyptian
Arbitration law with respect to the scope of the public
policy exception as a ground for refusing to enforce
arbitral awards. In this regard, it is important
to note that Egyptian public policy as referred
to in Articles 53(2) and 58(2)(b) of the Egyptian
Arbitration Law is a secular public policy. It is not
an Islamic public policy, whose scope is limited
to personal status and inheritance issues, and only
when all parties are of Muslim faith. However,
there is nothing to prevent the abovementioned
secular public order from being inspired by values
commonly upheld by Egyptian law and Islamic
Shariah, such as the prohibition of usurious interest
rates and the prohibition of fraud and corruption.

When the application of Shariah results from
the application of a law, Shariah finds application
at the public policy stage. Unfortunately, the vast
majority of Arab and Muslim states do not make
the legislative distinction between public policy
and international public policy>. Exceptionally, some
countries such as Lebanon, Algeria and Tunisia have
followed France in applying a legislative distinction
between domestic and international public policy.
In other legal systems, such as Egypt, case law has
developed a distinction between mandatory rules
and a more restricted public order. As such, not all
mandatory rules constitute public policy rules that
may impede the effectiveness of arbitral awards’.
As such, the Shariah shield does not conflict
with the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards®.

Some countries have elevated the ‘principles’
of Shariah to the level of constitutional norms, such
as the famous Article 2 of the Egyptian Constitutions
of 1971 and 2014, which make Shariah a primary

% J.-8. Racine, L’arbitrage commercial international et lordre public, LGDJ, 1999, n° 728, p. 405.

37 French civil chamber of the Court of Cassation, 26 April 1982, Mabrouk Trading Import and Export cl C. Arab Continental Navigation
Co, n° 714 /47; French civil chamber of the Court of Cassation, 13 June 1983, Misr Helwan n° 1259 /49, Bull. civ. B.T., p. 1416, n°279.
% A. EL Ahdab, La nouvelle loi jordanienne sur 'arbitrage, Rev. arb. 2002, p. 326. In the case of Jordan, the author states:
“The public policy referred to is specifically that of the Kingdom of Jordan and it is not really a question of international public
policy. The public policy in question is specifically that of the Kingdom of Jordan and is therefore not really international public
policy. But this does not in any way contravene the New York Convention” (Translation added, original version in French).
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source of legislation®. However, the jurisprudence
of the Egyptian Supreme Constitutional Court has
limited the scope of Article 2 of the Constitution
to the most fundamental principles of Islamic Shariah
and not to the entirety of the rules of Muslim law.

While the Napoleonic codes were introduced into
Egyptian law from 1875 onwards, matters of Muslim
personal status and inheritance law remain governed
by Islamic Shariah. As a result, certain fundamental
Islamic principles were applied to international
personal status and inheritance issues by making use
of the exception of Egyptian international public
policy®. In Egypt, Shariah plays a less important
role in the business world than in matters of personal
status. At one point, some lower courts had refused
to award default interest on the grounds that Article
2 of the Egyptian Constitution, which provides
that Islamic Shariah is the primary source of law,
ultimately prohibited usury or riba ® in application
ofthe Qur’anic Verse that states that: “God has permitted
sale and forbidden usury...”®*. The Egyptian Court
of Cassation declared this a usurpation of the jurisdic-
tion of the Supreme Constitutional Court, indicating
that other courts could not refuse to apply a legal
provision unless declared unconstitutional by the said
Court®. The Ismailia Court of Appeal also censured
this arbitrary approach in its famous decision of 5
January 1987%. While the court of first instance used
the same arguments as those of the Court of Cassation,
the Ismailia Court of Appeal decision owes its fame
to the extensive reasoning provided, which attests
to a thorough research into Figh or Islamic doctrine.
The decision concluded that default interest was
not established as an equivalent to usury as prohib-
ited by the Qur’an and the Sunna. Still, after being

ISLAMIC FINANCE IN ARBITRATION | ANALYTICS

ordered to pay default interest under Article 226
of the Egyptian Civil Code, a litigant brought the issue
before the Supreme Constitutional Court, claiming that
default interest was contrary to Article 2 of the Egyptian
Constitution, which establishes the principles
of Islamic Shariah as the primary source of legislation.
The Constitutional Court rejected this argument,
holding that the 1980 constitutional amendment did
not have retroactive effect and therefore does not apply
to the Civil Code promulgated in 1948 in accordance
with the constitutional provisions in force at that time®.

Conclusion

Shariah has an increasingly impact in international
arbitration, in particular for international financing
contracts, given the rise in popularity of Islamic
finance instruments. Parties wishing their contract
to be compliant with Shariah must exercise care
in choosing the applicable law, both those applicable
to the substance of the dispute and those applicable
to the proceedings, as many may not be familiar
with Shariah and thus challenge its legality and ulti-
mately its applicability. Even among laws that are argu-
ably familiar with Shariah, its direct applicability varies,
and its impact on business matters is not always the same.
Parties should therefore also be mindful of their choice
of either a mixed clause or a common core clause,
as they affect the extent of applicable Shariah principles.

As for the arbitral procedure itself, the Uniform
Act on Arbitration Law provides a solid set of rules
that parties wishing to apply Shariah can rely on.
Similarly, the CRCICA emerges as a prominent arbi-
tral institution for the settlement of such disputes,
as will be discussed in a forthcoming paper.

3 Article 2 of the Egyptian Constitution states: “ Islam the religion of the State, the Arabic language is its official language
and the principles of the Islamic Sharia are the main source of legislation.”
0 [ Selim, L ‘ordre public international in favorem arbitrandum, Edition Universitaire européenne, 2011, n° 30, p. 27.

! High Court of Ismaila commercial chamber, 25 February. 1986, quoted by M. S. Al-Ashmawi, L’usure et les intéréts dans
PIslam, op. cit., p. 100 ; In the Arabic tradition, usury is known as “ riba “. Linguistically, the term Riba means «surplus»,
M. S. Tantawi, Les transactions dans I’[slam, edition Dar Almaaref, p. 23 ; on « riba » or usury see also N. Najjar, L ‘arbitrage
dans les pays arabes face aux exigences du commerce international, op. cit., p. 337, n° 699.

2 Verse n° 275, Sourah Il The cow, quoted in M. S. Al-Ashmawy, L’islamisme contre I’[slam, Paris, La Decouverte, 1989, p. 128.
% French Court of cassation, Civil Chamber, 27 november 1989, n° 1983/ 53, cited by Dessouki, La jurisprudence de cassation
en matiere civile, 3, T. 2, p. 445, n° 1367.

 Court of Appeal of Ismaila, 5 janv. 1987, Banque d’Alexandrie cl Al-Sayed Abdelrahman Al-Sayed, reproduced

in M. S. AL-Ashmawi, L’usure et /es interets dans /’Islam, op. cit., p. 99.

% N. Najjar, L’arbitrage dans les pays arabes face aux exigences du commerce international, op. cit., p. 336, n° 697.
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rbitration seems to hold the same meaning

everywhere. Nonetheless, the history

of arbitration revealed that legislators

and international conventions had inter-
vened in different times and places, hitting a handful
of novelties. Only a few acts, perhaps, had tended
to maintain its initial biography. Eventually, novel
conceptions, prohibitions and conditions of different
genders deformed the pristine plainness of arbi-
tration to cope with the modern necessities. This
article explores the position of Sharia Law in this
respect. It traces the course of arbitration under
Sharia since its inception, observing the proper-
ties and the development until the present time.

The Genesis

A profuse collection of itemised Sharia-Rulings
(Ahkam-Shareyya - plural) has accumulated,
forming the Sharia body of law. But Sharia
is not just such a collection of itemised Rulings.
Sharia, most importantly, extends to the method
by which competent scholars elicit each Sharia-
Ruling from its Sources. The technique stands
as the tentpole of Sharia. Its absence restrains
Sharia’s ability to operate. It may even chal-
lenge the existence of Shariah as a legal system.

A Sharia-Ruling is: “A Legislator’s commis-
sion about a particular deed of the addressee,
concerning a distinct incident, to perform an imper-
ative duty, a recommended or an optional deed,
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or to behold a rule of positivity (validity, condition
or prohibitive feature of the deed”. By the pass
oftime, academics cautiously and gently segregated,
for research reasons, the accumulated Sharia-
Rulings into segments, composing, for example,
the law of sales of goods, the law of the judiciary,
the law of marriage, the law of pilgrimage, etc.

The sources of Sharia

The two primary sources of Sharia are Qur’'an
and Sunna. In the Encyclopaedia Americana —
Grolier, Qur’ an is the sacred scripture of Islam and its
ultimate authority on matters of faith and practice.
Scholars cite that its text has recurringly imparted
since the mission in verbatim over decades through
successive masses, of which each person studied
it by heart. Sunna is the collection of Hadiths —
the words, deeds, and approvals or disapproval
of the Prophet. Scholars managed to develop
a strict scientific methodology to sift through
Hadiths for authenticity. The credibility of every
single Hadith and its narrators have been thoroughly
inspected, tested, scrutinised and ultimately catego-
rised in grades as between precise and weak. Learnt
Scholars eventually recorded the most authentic
Hadiths in special archives. However, they also
recorded false Hadiths in separate archives.

The Law-making process

Qur’ anic Surat Annissaa Verse 82 guides the process:
“And if occurred to them an incident of security
or apprehension, they publicise it. Had they referred
it to the Messenger and those of them in charge,
the skilled elicitors among them would have known it.”

An incident must first materialise—come
to the knowledge of one or more persons. Followers,
the Verse instructs, must refer it to scholars of law
who should relay it to competent jurists, gifted
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with such mental eliciting abilities to glean
the Shariah-Ruling applicable to the given incident
from the Source.

Scrutinising the said incident and the elicitation
that follows are the two significant paces in an inte-
grated law-making stride under Shariah. It follows
that (1) sceptical incidents do not count; (2) succes-
sive incidents of the same kind are subject to the same
Ruling only if identical. If incidents are distinguished
one from the other, even slightly, a fresh elicitation
is in this case inevitable; (3) Rulings install piece-
meal. Underlying theories of law, in a logical context,
do not exist. (4) The law is not subject to codification.

The elicitation process tends to Meditate
the wording of the Source attached to the partic-
ular incident. The aim is to observe the autonomy
of the Legislator as articulated in the text. Jurists must
take the words in their usual or most basic linguistic
sense. Elicitors cannot claim, or even expect, that
the Legislator had miss-expressed himself or failed
to use the most appropriate words in articulating
the meaning. On the other hand, a jurist cannot
interpret the text in light of a previous notion
or theory he had in mind. No theories or past
conceptions interfere in understanding the text.

A Shariah-Ruling is inevitably elicited from
a stipulation as phrased in a source through its enun-
ciation, connotation or cause (//la). This operation
requires specific linguistic abilities. Scholars employ
their capabilities, especially when critically viewing
whether or not a cause exists. A cause, like a Sharia-
Ruling, accommodates itself in the utterance
or implication of the text. Sagacity differs. It is just an
insight that imparts to the reader’s mind despite not
tracing it in the phrasings or the wording of the text.

It is worth drawing attention
to the benefit or harm, which might likely follow
the application of a Sharia-Ruling in that both
do not affect the elicitation process. Thus,
like sagacity, benefit and harm emanate no
legal impact and produces not Sharia-Ruling.

The nature
and aim of a Sharia-Ruling

A Sharia-Ruling crops up as a soft legal rule (a legal
opinion). In terminology, requested legal advice

ISLAMIC TRADITION IN ARBITRATION | ANALYTICS

is a Fatwa. Any individual may request a Fatwa
relating to a particular incident. After that, he may
follow the Fatwa on his initiative. A Fatwa turns
to be legally forceful as law on one of four occasions:

« If recognised by a court. A judge may
be the elicitor himself, or he may adopt
the soft law first elicited;

* As a contractual provision that binds
the parties at will or, in case of a dispute
between them, when enforced in pursuance
to a court judgment;

» Ifrecognised and enforced by the competent
authority, and

* Individuals who bind themselves
by the Fatwas they have sought at will. Their
act is a matter of piety and devoutness.
For example, when they follow the Hadith
narrated by Al-Bayhaqy: “Allah loves if one
of you does a job to master it.”

It is further noteworthy that Sharia-Rulings ulti-
mately aim to qualify the particular incident, being
a deed, an act of autonomy or behaviour, as either
licit or illicit. In the premises of this article, a valid
arbitration agreement is licit. If invalid, it is illicit.

Contracts and Business

Two Hadiths provide:

“Reconciliation is  permissible between
Muslims, except for a conciliation that forbids
what is permitted or permits what is unlawful,
and Muslims areup to theirterms, exceptfora condi-
tion that forbids what is permitted or permits what
is forbidden.” (by Amr Ibn Auf Al Muzany)

“Muslims are up to their terms” (by Abu Huraira)

In the Qur’an three verses provided:

 You who have believed, duly fulfil your
contracts (Al Ma’eda Verse 1).

*  Honour your treaties. A treaty is liable
(Al Israa, Verse 34).

*  And fulfil God’s covenant when you pledge
and do not revoke your oaths after being
confirmed while you made Allah a witness over
you. God knows your deeds (Al Nour Verse 91).
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These provisions and others ratify two central
principles:

1. The scarcity of contractual accords.

2. The policy of freedom of contract.

Contract Sanctity. The above Qur’anic terms
set up the value of the sanctity of contracts and trea-
ties by clear enunciation. The language in “up
to their terms”, “treaty is liable”, “duly fulfil”,
and “fulfil God’s covenant” refer to the sanc-
tity of contracts in express diction. The phrase:
“except for a condition that forbids what is permitted
or permits what is forbidden” is a confirming
denial. Parties, not just commanded to commit
to their agreements, but they are further called
on to realise that their pledges are sacred.

During  the  conflict  with Quraysh
(the Prophet’s tribe; located in Mecca), he concluded
the treaty of Hudaybeya. It provided, inter alia:

“Thisiswhat Muhammad Ibn Abdullah and Suhail

Ibn Amr reconciled to.

They cease the situation of war between people
for ten years, during which people would be safe
and avoid each other.

Whoever came to Mecca from Muhammad’s
companions as a pilgrim or in Omra, or seeks
God’s grace, he is safe for his blood and money.
Likewise, whoever comes to Medina from Quraysh
crossing to Egypt or El-Sham seeking God’s grace
is safe for his blood and money.

However, whoever came to Muhammad
from Quraysh (meaning someone converted
to Islam), without the permission of his guardian,
will be instructed to return, and whoever came
to Quraysh from those among Muhammad will not
be required to return. ... ...”

The Prophet adhered to his commitments.
A reported example provided that immediately
after the Treaty, a refugee sought shelter in Medina.
He appealed by all eloquent formula not
to send him back to an unsafe fate. The Prophet yet
applied the terms and instructed him not to stay.

The Freedom of Contract. Before Islam,
parties autonomy met no constraints confining
their business deals except, perhaps, considerations
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of reasonableness. However, at the time of revelation,
the above stipulations and the Sharia Rulings elicited
from there ratified such practices, demonstrating,
save some few prohibitions, the policy of unrestricted
freedom of contract. Accordingly, parties to agree-
ments continued exercising the same past practices
of freedom of contracts, regulating their relationship
as per the legal terms that suited their businesses best.
Scholars deduced the ratification of the policy
of freedom of contract from the enunciation of the three
texts above and several other provisions that approved
the sanctity of contracts. Scholars found that such
freedom is the Cause of the illicitness of the breach
ofa contract. The rules governing the function of Cause
provide that a Sharia-Ruling revolves with its Cause
in its presence and absence. They concluded that,
but for the free autonomy that existed in concluding
the contract and the breach that followed, illicitness
would not have been legislated. In addition, they
rationally said, illicitness leads to punishment, and free
will is a condition precedent for applying penalties.
Jurists observed a few safeguards affecting busi-
ness and the relevant contract. Academics gathered
such prohibitions into sections; fraud, gambling,
riba, trading in forbidden goods, and deeds and artifi-
cial measures affecting the natural and smooth course
of the market. Decisions or agreements affecting
the price of the matter in trade is an example.
Narrators reported:
“Prices went high on the time of the Messenger of God.
[People] said: Messenger of God, impose a price for us.
He said: the price imposer is God; He grips, grants
and bestows. I hope that I will meet my Lord, and none
of you claims injustice against me for blood or wealth.”

The Hadith expressly prohibits authorities
pricing decrees. But the term “the price imposer is God”
restrict all addressees, merchants or otherwise, from
agreements imposing fixed prices beyond the factors
of demand and supply.

The following Hadith should be read with regard
to the former:

“A monopoliser (Mohtakir) is at fault.”

Mohtakir deals with goods that ultimately affect
their price: unnecessary storage of goods or confining
the goods to specific markets or customers.



The body of Business Law
under Sharia

Business people occasionally refer their disputes
toacompetentjurist. The latterelicitsa Sharia Ruling
in the form of a farwa or a judgement, as the case
may be. The Sharia Ruling approves or disproves
such contractual terms and conditions. Also,
the Roman Law had never prevailed in the Arabian
Peninsula. No legal theories or codes had ever
governed the making of contracts, designated their
effects or qualified, or even directed, the will
ofthebusinesspeoplethere. Onecansensiblyinferthat:
1. the contractual terms in question had oper-

ated in a vacuum, and
2. In response to their needs, business
people authored their deals in terms
that converted later to Sharia-Rulings,
approving or disproving the relevant terms.
Thus, the profuse collection of itemised
Sharia Rulings gradually accumulated
and eventually composed a virtual plat-
form from which the body of business law
under Sharia ultimately emanated. In other
words, Sharia Rulings captured the terms
contained in the business deals and created
the entire body of business law from there.

ARBITRATION

The agreement to arbitrate

Parties in dispute had gotten used to choosing
third persons to judge between them before
and after the existence of the state in its legal
sense. The Middle East, the Mediterrancan basin
and the Arabian Peninsula were no different.

Before the mission of the Prophet, a narration
provided, Quraysh (the leading tribe in Mecca) was
renovating the Kaaba. When the building came
as high as the Tribe’s ancestors had put the Black
Rock, they differed among themselves over which
clan should place it in its former position. Each
aspired to gain that honour. The conflict raged,
and the omens of war surfaced. Finally, due to wisdom
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that befell their elders, they agreed to resort
tothefirst mantoenterupontheminthe Sacred House.

The history of legal thought had not vyet
recognised Sharia when Quraysh exercised this
mechanism as a pragmatic axiom. No legal
theories at the time underlay their agreement
to arbitrate. It was just a customary practice.

During the First Century of Islam,
the Seventh Century AD, revealed Qur’an recom-
mended arbitration as a method for dispute
settlement (Annessaa Verse 35). Besides, unin-
terrupted series of narrations imparted that
the Prophet practised and approved arbitration.

The tribal clan of Bany Al Anbar refrained from
paying Zakat (taxes mainly enacted for the poor).
The Prophet dispatched a regiment to enforce
the law, but Bany Al Anbar pleaded that: “we have
not violated our covenant to obey your discipline.”

The Prophet suggested: “Make a ruler between
us.” It followed that both parties, Bany Al Anbar
and the Prophet, representing the state, agreed
to appoint Al Aawar Ibd Bashama Al Anbary, from
Bany Al Anbar themselves, to rule on the dispute.

Scholars further narrated that on the occa-
sion of a meeting the Prophet with his people,
Hany Ibn Yazid, a character of standing and prestige
amonghisclan, informedthe Prophetthat hispeople
had customarily referred their differences to him.
He added that hispeople were happy with his rulings.
The Messenger appreciated it, commenting:
“How good is this!”

Al Tabary, a historian and law scholar, gave an
account of another remarkable incident. Two political
parties agreed to arbitrate. Each claimed the Caliphate.
The dispute flamed, and a civil war erupted. The war
heated up in the battle of Saffein, where one of the parties
found itself surrounded. They raised the Qur’an
on their spears, calling for arbitration. The majority
of the triumphant party accepted the proposal
to prevent bloodshed, while the minority thought
it was just a military hoax. Ultimately they submitted
to arbitration, selecting two respectable companions
of the Prophet; Abu Mussa Al Ashaary and Amr
Ibn El Aass. A written deed articulated as follows:

“In the name of God, the Most Gracious,

the Most Merciful. This is what Ali Ibn Abi Talib

and Muawiyah Ibn Abi Sufyan litigated for. Ali
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judged the people of Kufa and those who
were with them of the believers and Muslims,
and Muawiyah judged the people of Al-Sham
and those who were with them of the believers
and Muslims. We obey the rule of God Almighty
and His Book, and nothing else unites us,
and that the Book of God Almighty is between
us from its opening to its conclusion, we revive
what it revived, and perish what it perished.
What the two arbitrators find in the Book
of God Almighty they act upon it, and what they
did not find in the Book of God The Almighty,
then it is the unifying, not dividing, Sunnah.”

No one of the minority claimed that arbitration
was invalid under Sharia. They found it inappropriate.

Caliph Omar Ibn Al-Khattab, known asthe Second
Judicious Caliph, was a person who knew his worth.

In a reported incident, Caliph Omar was
in dispute with Ubayye Ibn Kaab over a date palm.
Both appointed Zaid Ibn Thabit to rule on the case.
Ubayye Ibin Kaab was the claimant. Omar had
to take the oath because Ubayye had no witnesses.
In practice, the pious used to dread oaths. Zaid
told the Caliph: “Pardon, Prince of the Faithful.”
Caliph Omar said: “Why do the Prince of the Faithful
pardon if I knew that I deserve something by my oath.
Otherwise, I left it? I swear by the sole God, who there
is no god but Him, the palms are mine, and Ubayye
has no entitlement fo it.” When they left the ruling
room, the Caliph gave the date palm to Ubayye Ibn
Kaab. He was told: “Prince of the Faithful, wasn’t
it better before the oath? “ Caliph Omar answered:
“I was afraid that if I did not swear, people would
refrain from swearing on their rights after me.”"

A prominent phenomenon of arbitration under
Sharia is the status and practice of ‘Shah Bandar
Al Tujjar’thatappearedduringthe Ottomaneraoreven
earlier. One historian provided that “Shah Bandar

Al Tujjar” was the chief of merchants
selected from among them. The word Shah
Bandar, originally Persian, meant the head
of the port merchants. The meaning developed
in the Ottoman era included consuls, who had
jurisdiction to rule on disputes of which their
subjects were parties. Most consuls were merchants
themselves. Traditionally, Shah Bandar Al Tujjar
used to hold sufficient knowledge of the trade
and market affairs. The state and public have highly
respected him, and indeed between traders. The posi-
tionwasnotjustaprestigioustitle, but mostimportantly,
merchants referred to him their disputes, obeyed his
orders and respected and appreciated his judgments.
Among his duties was safeguarding the foundations
and rules prevailing in the market and settling disputes
related to the internal regulations of the merchant sect.

Apart from Shah Bandar Al Tujjar, to whom
the reference of disputes was standard between
merchants, those days witnessed a small volume
of arbitration cases compared with litigation.
Literature on arbitration seemed relatively confined.
One would sensibly suggest that the judicial system
was remarkably business-friendly at the time. One
of the judges exercised his jurisdiction in the market-
place and settled disputes on the spot. In this climate,
the exercise of arbitration and its culture were natu-
rally to contract. The judicial procedures were too
simple and allowed no room for delay for the litigator
to obtain a judgment in days. Courts jailed debtors
committing procrastination until complete payment.

Though the arbitration exercise at the given period
did not fully comply with the modern arbitration concept
and application, it still bore the idea in its essence.

The Contemporary Doctrine

In the Seventh Century AD, the doctrine that ensued
and developed sustainably until the Eighteenth

I'The Caliph and Ubayye Ibn Kaab were both distinguished companions of the Prophet, and the public duly paid them tribute.
Though the most powerful man in the world, the Caliph was an ascetic person and indulged only a very moderate life. People often
saw him asleep on the ground under tree shades. He found blessings in having two kinds of food on his table; salt and vinegar.
The story indicates that he might have been averse to the ownership of the palm date. But he explained his point where the case
had arisen. Omar was aware that the public regarded him as an example and would likely follow his model. Had he avoided
the legal challenge in tolerating his property, his folks would willingly follow his model in renouncing their rights or refraining
from using oaths as means of evidence in similar cases. Further, in my assessment, the Caliph might have preferred to lose a
legal challenge rather than appearing to have held other people’s properties on baseless grounds.
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Century recognised that arbitration originated
from an agreement between the parties in conflict
and the person they appointed to rule on their
dispute. Inference gleans that an agreement to this
end between the parties in dispute had preceded.
Scholars of the Hanafite School of Law defined arbi-
tration as: ‘The appointment of a ruler by two opponents
to judge between them’. Almost all other schools
of law brought similar, not necessarily identical,
definitions. One scholar, ‘Ibn Farhoon’, validated
arbitration in financial matters. Others allowed
it even in criminal cases, though differences existed
between them on the arbitrable types of crimes.

The rules governing an Agreement to arbitrate
orthatwiththeappointedarbitratorisachipofthe main
block. The freedom of contract and the sanctity
of contractual agreements apply to arbitration in full.
Texts in Qur'an and Hadiths and jurists approved
the validity, thus the licitness of arbitration recog-
nising it as an approved practice, already exercised.
Save that the parties should consider a few safeguards,
the unrestricted freedom of contract advantaged
the parties to arbitration agreements plentiful space
to organise the scope of issues undergoing arbitra-
tion. Scholars backed the parties autonomy in regu-
lating their arbitral procedures as per their accords.
But most schools of law thought that
the parties were empowered to remove
the arbitrator but only before he published his ruling.

Scholars, as usual, reached no unanimous
opinion regarding the execution of an award.
Wasit just an ethical behaviour observed by the parties,
thus optional, or were the parties compelled to seek
such execution supported by the court? The jurists
seemed in disagreement due to the different circum-
stances that commanded the elicitation process.
But they all centred and contemplated the judges’
inclinations and reactions of the courts. Should
the court enforce the award in pursuance to the parties’
will as an effect of the arbitral agreement—just like
any contract? One can notice a diversity of opinions.
The Hanifites found that the judge, to whom a party
filed a suit challenging the award, or requesting
its execution, had the power to review the merits.
The Maliketes (another school of law) found that
the judge had no power to abstain from enforcing
the award unless he came across blatant miscon-
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duct. Shafeites (a third school of law) thought that
the judge could review the merits as a court of appeal.

The above opinions, one can assert, had
no sanctity. Rather, they reflected differences
inthejurists’ endeavourstosieve through the respec-
tive incidents and their differences in understanding
the attached texts. As in any elicitation process,
the classic jurists dealt with the arbitration agree-
ments and the arbitral practices, bearing in mind
the local circumstances at the time. A modern
guided practitioner can hardly accept, but can also
not prohibit, an attempt to abide by these opinions
or seek their application in current arbitrations.
But they are indeed empowered to frame their arbi-
tration agreement and arbitral procedures freely.

In summation, whether in the past or as a legal
system hardly applied nowadays, Shariah recognises
arbitration as a cogent dispute resolution instrument
if generated by valid agreements between the parties
in dispute and between them and the appointed
arbitrator. Save some few safeguards, the parties’
autonomy is free to decide the contents and phrase
the terms of their reference. They can freely contour-
line the jurisdiction and powers of the arbitrator
as per their needs. Nonetheless, the parties cannot
preclude the arbitrator with whom they agreed to refer
their case from exercising fairness and justness.
It is illicit. Illicit terms do not bind the arbitrator.
The obligation of a ruler to decide fairly and justly,
as will soon appear, is mandatory and irrevocable.

Itisworthnotingthatthe conceptional distinction
between arbitration, as a method leading to a binding
ruling, and conciliation did not seem clear. Verse 35
of Surat Annessaa stipulates, in cases of differences
arising between spouses: “If you fear a rift between
them, then send an arbiter from his family and an arbiter
from her family. If they attempt ‘Islah’, God will reconcile
between them”. The Arabic word ‘Islah’ in this Verse
means both ‘reform’ and ‘reconciliation’. It is not
clear whether ‘arbiters’ in the Verse are conciliators
or arbitrators. Several reports on various incidents
narrated that the ruler, to whom the case was referred,
appointed the two arbiters and instructed them to try
conciliation to reach an amicable settlement. Failing
which, the arbiters were entitled to either preserve
to marriage or divorce the spouses indicating that
the power of the arbitrators, as provided in Verse 35,
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enables them to exercise a dual duty. The connotation
suggests that the concept of “Arbiter” in the text does
not preclude the parties from confining the compe-
tence of the arbitrators to arbitration or conciliation
or merge between or invent any other means they
would find better appropriate to their business.

The Conduct of Arbitrators

Provisions in Sources and doctrinal heritage describe
those in charge of settling disputes, including judges
and arbitrators, as rulers and named them as such.
Similar to all judiciaries, Sharia gives orien-
tation of judges, rulers and arbitrators the extraor-
dinary attention. It induces rulers to maintain
justice and warns them sternly of the consequences
of violating its guides to fairness and equity.
It further sets standards to guide their perfor-
mance. But more worthily, it is concerned,
like other jurisdictions, with dressing judges,
including arbitrators, the kaftans of mission
rather than just a profession. One Hadith recites:
“Those who are just are in the sight of God on pulpits
of light on the right hand of the Most Merciful,
the Mighty and Sublime... ” (By Abdullah bin Amr).
Texts appear to be very much
concerned with the attitudes and behaviour
of rulers. Sharia warns them of the utmost gravity
of their task. In Qur’an: “You who believe, fear
God and speak apt words” (Surat Al Ahzab).
A contemporary author of a publication
on the Islamic Judiciary (Ibn Baz) advised rulers
to sustain extreme care: “Judges are three: two
in Hell and one in Heaven.” He then narrated:
“Buraydah referred to the the Messenger of Allah
having said: Judges are three: two in Hell, and one
in Paradise: A man knew the right and judged
accordingly, he is in heaven, and a man knew
the right but did not rule by it and ruled unjustly, he
isin Hell, and the man knew not the right and judged
between people in ignorance, for he is in Hell”
(In addition to Buraydah, several authentic
narrations).

Headdedreferringto Abu Huraira: “ The Messenger
of God said. “He who is appointed to judge has
been slaughtered without a knife” (Ibn Hanbal).
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This Hadith, as apparent, is not meant to deprive
the pious jurists of assuming judiciary. But it was
not free from every effect. Thus, for example, Imam
Ahmed Ibn Hanbal, one of the great four Jurists who
established eminent schools of law, and the Hadith
narrator, rejected the authority’sinstructiontobecome
a judge and insisted on his position even if punished.
But alternatively, Ibn Baz referred to Amr Ibn
El Aass, that the Prophet said:
“If the ruler judges and strives to achieve a correct
result, he will get rewarded twice, and if he errs, he
will get rewarded once.”

Jurists draw attention to the term ‘strive’
(In Arabic jjtihad), for only such strive made
by a knowledgeable, mentally capable of eliciting
a Sharia-Ruling scholar that counts. Those who
have not yet acquired such sufficient knowledge,
practice and capacity are interdicted from ijtihad
in this sense. The first above mentioned Verse 82
of Surat Annessaa instructs those who happen
to acquire information about an incident not
to handle it themselves but relay it to capable
jurists. The Verse additionally asserts that not even
all jurists have such capability and they will gain
no rewards whatever the dense of their strive was.

Between spurring and warning,
a pupil of A/-Hassan Al-Basri, an eminent scholar
of law, asked him about judges. The jurist deliv-
ered a relatively detailed answer. He said: “God
commanded the rulers to perceive three matters:

* not to follow whims;

* not to fear people, and

* not to sell his Verses for a cheap price.”

He then authenticated it reciting Qur’an on King
David:

“O David, we have made you a caliph on the earth,

so judge between people rightfully and do not

follow whims, for it will lead you astray from

the path of God. Those who go astray from the way

of God will have a severe torment because they

forgot the Day of Judgment (Surat Ssad Verse 26).

He proceeded with recitation:
“Do not be afraid of people and be afraid of me.
And do not exchange my verses for a low price”
(Surat Al-Ma’idah, Verse 44). He further recited



a Qur’anic example relating to a decision held
by King David but rejected by Prophet Solomon:
“And David and Solomon, when they were ruling
on the ploughed (ploughed in Arabic stands
here for a gerund, referring to the ploughed,
and maybe sowed, land), when the peoples’
sheep spread out in it, and We were witnessing
their  judgments, We lent Solomon its
perception, and to each, We gave wisdom
and knowledge.” (Surat Al Anbiaa Verses 78).

Al-Hassan Al-Basri then explained his point:
“So God praised Solomon and did not blame David.
Had God not revealed the Verse, I would have
seen that judges had perished, for he praised one
Jfor his knowledge and excused one for his strive.”

Judges used to apply the three pieces
of advice regularly. For example, in a narration:
The Ottoman Sultan Bayazid ftestified before
Shams al-Din Muhammad bin Hamza al-Fanaari,
the Judge of Astana, in a dispute that was brought
to him. The Judge refused to accept the testimony.
When the Sultan asked him about the reason,
the Judge said: “You skip the congregational prayers!”.
It followed that the Sultan built a mosque [and]
ceased to miss the congregational prayers any farther.

Sharia established criteria
to guide rulers’ practices. For example, in Qur’an:
“Do you enjoin people to piety and forget
yourselves, while you recite the Book, don’t
you endow with reason?” (Al-Baqarah: 44).

In a narration by Abd El Rahman Ibn Abi
Bakrah, a companion of the Prophet, he said that
his son had acted as judge in a city in Persia. He sent
him a message advising him not to rule while angry.
He said: “I heard the Prophet saying: No ruler
would ever judge between two while angry.”

Jurists found that anger deprives
a judge of reviewing a case until his anger fades
away. Elicitations, however, extended such Sharia-
Ruling to include, in addition to the intense feeling
of annoyance, all other phenomena that influ-
ence the judge’s clear sight and pure set of mind.
Such phenomena  vary  widely  between
hunger and the dire need for funds.

By Muzahim Ibn Zafar said: Omar Ibn Abdul
Aziz (deemed as the fifth Judicious Caliph) said:
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“Five features the judge is stained if he mistakes one
of them:to be understanding, forbearing, chaste, staunch,
knowledgeable and a researcher for knowledge.”
In a revelation asserting that only pure justice
counts, narrators recited that two, a rich and a poor,
referred their dispute to the Prophet. Narrators
said that the Prophet felt mercy to, and sided with,
the poor. The narrator suggested that He might
have seen that the poor would not oppress the rich.
But revelation inspired on the spot that a ruler,
and a testifying witness, should adhere to strict justice
and leave the matter of poverty and richness to God:
“You who believe, uphold justice firmly, witness
to God, even if it be against yourselves, parents,
or close relatives, if he is rich or poor, then God
is more deserving of them. So do not follow whims
to be fair, and if you twist or turn back, then God
is well acquainted with what you do” (Annissa,
Verse 135).

In another criterion, a verse commanded judges
and testifying witnesses not to let feelings of hatred
affect the rulings or testimony:

“You who believe, be upright for God, witnesses

with justice, and let not hatred to people deprive

you of being just.” (Al Ma’eda, Verse 8).

The following narrations imparted guidance
and set up in an advisory language in various criteria
of the fair conduct of ruler.

Calif Omar Ibn Al-Khattab wrote to Abu Musa
Al-Ash’aari, his judge in Kufa: “Equal between
disputants in your face, your council, and your
Jjudgement so that the Noble does not covet your injus-
tice, and the weak do not desperate your justice.

Sharia-Rulings admonish rulers to adhere
to the law and not lend ears to the flush of victory,
which tends to place the honourable people in abject
conditions. On the day the Prophet entered Mecca
victorious, he ordered Othman Ibn Talha
to surrender the keys of Kaaba. Othman Ibn Talha
and his ancestors were the custodians of the Kaaba
in Mecca for generations and had always possessed
its keys. Though Othman appeared reluctant,
yet he obeyed the demand. Some people sought
to be the custodians of the Kaaba and acquire its keys,
thusgain an eternal honour, but a verse revealed timely.
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It read: “God commands you fto return trusts
to their owners, and if you judge between people,
then judge with justice” (Annissaa, Verse 53).
The Prophet returned the Keys to Othman Ibn Talha.

CONCLUSION

The Arabian Peninsula exercised arbitration before
Sharia came into existence. When it did come, Sharia
just approved arbitration and maintained it, just
as it found it. The sole addition to its virgin status,
Sharia might have considered the role of the court
ifa party sought to executing or challenging the award.

Sharia law recognises the party’s free will
as the practical origin of business law. Likewise is arbi-
tration, a composition of the parties’ unrestricted
free will. It follows that arbitration under Sharia
satisfies the appropriate conditions of the current
arbitration disciplines like the Model Law and
the UK Arbitration Act 1996.

Some contemporary scholars of Sharia Law

claim that the codified disciplines governing
arbitration  worldwide in modern  times
run parallel to the accumulated collection

of Sharia-Rulings on arbitration. They suggest
a similarity between Sharia traditions on arbitration
andthecurrentcommandsgoverningarbitrationworld-
wide. These arguments lack accuracy — technically.

Sharia-Rulings on arbitration, like all other
Sharia Rulings, are not just such profuse collection
of itemised Ahkam-Shareyya that has elicited all
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along the past times. The elicitation methodology
described earlier in this text necessarily pairs with such
a pack of rules. Such elicitation methodology enables
Sharia to innovate its body of law in response
to the ever-recurring problems. This unique mecha-
nism rests as the main tributary that supplies Sharia
with such innovative characteristics. As mentioned
earlier in this text, the elicitation mechanism does
not rely on legal theories from which the rules
emanate. Contrarily, it reflects the deduction of laws
that responds to pragmatic needs. Arbitration law,
in particular, is also generated on a practical basis.
Its rules reflect no theories formulated by legal jurists.
The similarity between Sharia Rulings on arbitration
and the current arbitration regulationsisevident in this
area. At this point, the convergence ends, and each
party begins its independent course. The difference
is twofold. A theoretical dissimilarity rests
with the fact that the response to the practical
needs reflects the structure of the law-making
method under Sharia, while under the Civil legal
system it is an exception. But the fundamental
dissimilarity is placed with the codification
practices, a movement that spread worldwide.
The elicitation mechanism under Sharia turns
codification down. It is, therefore, worth noting
that setting the arbitral rules in codes does not
comply with Sharia. On the contrary, it paralyses
its innovative capacity and brings it to a standstill.

Sharia Law can hardly exist
as far as its elicitation property ceases to operate.
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THE UNPRECEDENTED DECISION
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MEASURES
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hile in the past in Egypt there was

some skepticism from the Ilegisla-

tors when it came to arbitration,

since Egypt’s accession to the New

York Convention in 1959 and the introduction
of the Arbitration Law No. 27 of 1994, the country
has however witnessed positive and fast developments
in the field of arbitration. It is indeed well known that
the Egyptian judicial system is the most advanced
and serves as guidance to the whole region until today.'
This article will address the latest important
development in relation to the enforcement of interim
measures rendered by arbitration tribunals. Under
the Egyptian Arbitration Law, arbitral tribunals
are conferred the power to issue interim measures;
however, the law does not provide much guid-
ance on the enforcement of the interim measures,
or in fact no guidance at all, to say the least. This
article will therefore mainly address the very inter-

Inji Fathalla
Senior Associate

esting decision of judge of the circuit 7 of the Cairo
Court of Appeal who heavily relied in its reasoning
on the purpose of the New York Convention
and the enforcement regime of the UNCITRAL
Model Law version of 2006, to fill in this gap.

The 2018 decision
of the Cairo Court of Appeal

In a case concerning the recognition and enforcement
of an ICC tribunal interim order, the Cairo Court
of Appeal sets another good example of the contin-
uous pro-arbitration stance of the Egyptian judiciary.

Background

The case relates to a dispute that had arisen between
a major Korean industrial and construction company,

! Michael Grose and Ramiz Shlah, “Construction Law in Qatar and the United Arab Emirates: Key Differences”, 1:3 Turkish

Comm. L. Rev. (2015), pp 190-191.
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Doosan Heavy Industries and Construction (Doosan)
and an Egyptian port development company,
Damietta International Port Company S.A.E.
(DIPCO) and its main shareholder, Kuwait Gulf Link
Ports International (KGLPI), in relation to claims
arising under and in connection with a contract
for the supply of ship-to-shore gantry cranes,
subjecting disputes thereunder to ICC arbitration,
seated in Paris. The parties to the contract had
agreed that Egyptian law shall govern the arbitration.

InJune 2017, following the request for an interim
measure filed by Doosan as a result of Damietta’s
attempts to liquidate the letters of guarantee provided
by Doosan for the performance of the contract,
the arbitral tribunal issued an interim measure,
inter alia, ordering Damietta to withdraw its
request to the bank for the liquidation of the Letters
of Guarantee in an amount exceeding 18 million
US dollars and terminate the Egyptian court
proceedings it has initiated against the issuing bank.

Doosan, through Shahid Law Firm,
a law firm based in Egypt, with corresponding
offices in Ethiopia, submitted an ex parfe appli-
cation for the recognition and enforcement
of the ICC interim measure. On 8 November 2017,
the application was granted and the Chief justice
of circuit 7 of the Court of Appeal, Counselor
Ismail El-Zayady, issued its order recognizing
and enforcing the ICC interim measure.

On 6 December 2017, DIPCO challenged
the order issued by Counselor El-Zayady, before
the Cairo Court of Appeal, primarily basing its
arguments on (i) the ICC arbitral tribunal’s lack
of competence in issuing the interim measures and (ii)
the Chief Judge’s error in applying the applicable
procedural law in recognizing interim measures.

Shahid Law, on behalf of Doosan, submitted its
memorandum arguing, inter alia, that the primary
essence of the New York Convention, which came
into force as Law in Egypt on 14 February 1959, along
with the UNCITRAL Model Law on International
Commercial  Arbitration, with  amendments
as adopted in 2006 (UNCITRAL Model Arbitration
Law) are to promote the application of the least
stringent procedural rules on the entire arbitration
process, rather than on the enforcement of arbitra-
tion awards only. Accordingly, Shahid Law argued
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that the Article 24 of the Egyptian Arbitration Law,
the only article addressing interim measures, should
be read to provide a less stringent methodology
in recognizing and enforcing interim measures.

Article 24 of the Egyptian Arbitration Law
provides that:

1. Both parties to the arbitration may
agree to confer upon the tribunal the power
to order, upon request of either party, interim
or conservatory measures considered necessary
in respect of the subject matter of the dispute
and to require any party to provide appropriate
security to cover costs of the ordered measure.

2. If the party against whom the order was
issued fails to execute it, the arbitral tribunal,
upon the request of the other party, may
authorize the latter to undertake the proce-
dures necessary for the execution of the order,
without prejudice to the right of the said party
to apply to the president of the court spec-
ified in Article 9 of this Law for rendering
an execution order. [Emphasis added]

On 9 May 2018, the Cairo Court of Appeal
rejected the challenge to the order issued by its Chief
Justice recognizing and enforcing the ICC interim
measures and set the process through which interim
measures are to be recognized and enforced in Egypt.

The guidance provided
by the Cairo Court of Appeal

In its Judgment, the Cairo Court of Appeal initially
acknowledged the general objective of the New York
Convention, which is to facilitate the enforcement
of foreign arbitral orders and awards. The court
highlighted that “the New York Convention is clearly
aimed at making the enforcement of foreign arbitral
decisions or judgments easier, in order to provide
reasonable legal security to the parties in their cross
boarder commercial dealings while also complying
with  the  national  arbitration  legislation.”

Thereafter, the Cairo Court of Appeal provided
clear guidance on the enforcement mechanism
of interim measures and confirmed that the provi-
sions for obtaining an “exequatur” on awards, which



include award translation, deposit, and possible
nullity procedures, cannot apply on interim orders.
Instead, the process should be made through an ex
parte application before a judge requesting the issu-
ance of an order recognizing the interim measure.

The Cairo Court of Appeal confirmed
that the role of the court in the enforcement
process of interim measures must be solely
confined to the assessment of the conformity
of the procedures taken by the tribunal
in issuing an interim measure, without delving
into its substance. In doing so the court relied
on the 2006 the UNCITRAL Model Arbitration
Law for guidance on the elements that
the court must considerin verifying and confirming
the validity of the interim measure, which is limited
to the verification of procedural elements.
The Cairo Court of Appeal substantiated its right
to rely on the UNCITRAL Model Arbitration
Law, by describing this law as containing
rules derived from the New York Convention
and including all its requirements and guarantees.

Accordingly, the Cairo Court of Appeal
provided that the role of the court is only to verify that
the interim measure

 is issued by an arbitration tribunal that has
the power to do so,

* inaccordance to the agreement of the parties,

* on the basis of a valid arbitration agreement,

* that has been issued after
the parties presented their case or have been
duly notified of the arbitration proceedings,
and finally that

* it does not contradict with national public
policy, which is in light the spirit of the provi-
sions of the UNCITRAL Model Arbitration Law,
regulating the enforcement of interim measures.
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Conclusion

Egypt has always been the leader in the MENA
region in the legal field in general and the arbitration
field in particular. While, to this date, we note that
the 2018 decision of the Cairo Court Appeal is the first
and only decision that recognized and enforced
an ICC interim measure in Egypt, or an interim
measure issued by an arbitral tribunal altogether; we
still do expect that this judgment will serve as guid-
ance to develop a trend beyond the Egyptian borders
and influence the courts in the middle eastern region,
hopefully adopting the same approach with respect
to the process of recognition and enforcement
of interim measures issued by arbitration tribunals.

Taking the UAE Arbitration Law, as an
example, Article 21(4) of that law only provides
that a party wishing to enforce an interim measure
must submit an application to the competent court
and notify the relevant parties of such applica-
tion. Otherwise, the law is silent as to the process
ensuring an efficient and effective enforce-
ment of interim measures, leaving various gaps.
We expect the judgment of the Cairo Court
of Appeal shall be a helpful guidance to courts
such as those of the UAE to filling the “voids”
in their procedural laws applicable to arbitration.

Girgis Abd El-Shahid, Managing Partner, Shahid
Law Firm, Egypt, holds BA (AUC), LLB (Cairo
University), LLM (Georgetown University) degrees
and is a member of the Egyptian Bar Association.

Inji  Fathalla, Senior Associate, Shahid
Law Firm, Egypt, holds LLB (Sorbonne Paris
I) and LLM (Leiden  University) degrees

and is member of the Egyptian Bar Association.
The views expressed in this article are those
of the authors only and do not constitute legal advice.
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alaysia is one of the sophisticated Islamic
marketplaces with robust regulatory,
Shariah and legal framework. In terms
of arbitration, the Asian International

Arbitration Centre (“AIAC?”), formally
known as Kuala Lumpur Regional Centre
for Arbitration (“KLRCA”) had launched

the first set of arbitration rules in the world
which allows for resolution of Syariah issues
in any commercial contractual disputes in 2012,
also known as the KLRCA’s iArbitration Rules.

Since the launch, the KLRCA iArbitration
Rules received the prestigious Global Arbitration
Review Award for ‘Innovation by An Individual
or Organisation in 2012°. As the then Director
of KLRCA, I had then expressed my view that
the development of iarbitration rules leveraged
the comprehensive Islamic finance infrastruc-
ture in Malaysia and towards the promotion
of Malaysia as international arbitration hub.

In this article, I will give a very brief expla-
nation on emergence of Malaysia as the leading

Asian Institute of Alternative Dispute Resolution (AIADR),

international centre for Islamic financial services
and the need for a Shariahcompliant dispute resolu-
tion mechanism.

Subsequently, I will highlight the issues of liti-
gating Islamic finance disputes and the reason why
arbitration should be a better choice in dealing
with such disputes. Lastly, I will provide an analysis
based on the revised AIAC I-Arbitration Rules 2018
in assessing the practicality and functional roles
of the said rules.

Introduction

Despite the economic disruption caused by the pan-
demic in 2021, Malaysia emerged as a leading
sukuk! issuer according to the RAM Ratings’ Sukuk
Snapshot Report (Q1I 2021)? with a market share
as much as 42.4% within the global sukuk market.

Fitch Ratings further observed that the Islamic
banking industry in Malaysia continued to proliferate,
with its share at 37% by the end of 2020.3 In addition,
Bursa Malaysia or the Malaysia Stock Exchange

! Editor’s note: “Sukuk are financial instruments issued by Governments or Corporates to raise money from investors for a period
of time. Sukuk are Sharia-compliant financial certificates through which investors gain partial ownership on an issuer’s assets
until maturity.” Saudi Exchange. Accessed via Google cached content August 9, 2021. URL: https://www.saudiexchange.sa
wps/portal/tadawul/knowledge-center/about/sukuk-and-bonds ?locale=en.

2 “Malaysia moves into pole position as sovereign sukuk issuer in 10 20217, “RAM Ratings”, last modified June 16, 2021,
accessed July 17, 2021, https.//www.ram.com.my/pressrelease/ ’prviewid=5698.

3 “Non-Rating Action Commentary: Malaysia’s Islamic Banking Sector Continues to Expand Despite Pandemic”, “Fitch Rat-
ings,” last modified February 28, 2021, accessed July 17, 2021, https://www.fitchratings.com/research/banks/malaysia-is-

lamic-banking-sector-continues-to-expand-despite-pandemic-28-02-2021.
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continued efforts to promote Shariah compliant
securities products led to a total number of 746 or 80%
of Shariah compliant securities, as at 24 May 2021.*
It is anticipated that there  will
be a great demand from a broader group of inves-
tors for Shariah compliant products in the future.
In fact, Malaysia will continue to be a preemi-
nent international centre for Islamic financial
services, so long as it continues to promote
Shariahcompliant products and digital services.’
In light of such developments
within the Islamic banking industry,
it is inevitable that there will be emerging needs
for a Shariah compliant dispute resolution
mechanism to resolve Islamic financial disputes.
This is explicit particularly when court litigation
often does not provide a desirable outcome in cases
where judges lack the expertise or the necessary
knowledge to deal with Islamic Shariah matters,
although the majority of people may still know-
ingly resort to the court, due to the increased
complexity of Islamic financial transactions.
The AIAC introduced its Shariah-compliant
iArbitration Rules in 2012 and revised it in 2018.
The Rules were aimed at creating and sustaining
a viable arbitration mechanism to resolve disputes.
These rules which premised on Shariah principles
offer a pragmatic way of resolving international
or domestic Shariah based commercial disputes,
whilst being recognised and enforced internationally.

Litigating Islamic
Finance Disputes

There are still some scepticism in the Malaysian
Islamic Finance industry on the use of the alternative
forms of dispute resolutions (ADR) like arbitration.
Many financial institutions among the 10 Islamic
banks and 12 takaful® operators prefer litigation.
Their agreements do not incorporate the ADR
clauses so as to avoid credit risks for legal uncertainty.’

However, there are many controversial issues
which arise from Islamic finance disputes dealt
through litigation. As Shariah law is not codi-
fied or standardised, there are various possible
interpretations of Shariah law which cause diffi-
culties.® Malaysia courts have been reluctant
to deal with the Shariah elements of the contract
and decided the dispute using the applicable civil laws.’

Generally, this is not the case
with arbitration awards. For example, an arbi-
tration award under the Shariah law is enforce-
able under the English Arbitration Act 1996."°
The arbitral tribunal have even been given jurisdic-
tion to determine the dispute based on non-national
laws agreed by parties, including Shariah law.

As such, there is a great potential to use arbi-
tration for disputes involving Shariah concepts
and law. The proceedings are greatly assisted
by the fact that parties can select their arbitral

4 Securities Commission Malaysia’s Shariah Advisory Council. “Complete list of the Shariah-compliant securities” in List
of Shariah Compliant Securities. Kuala Lumpur: Securities Commission Malaysia, 2021. hitps.//www.google.com
url 2q=https.//www.sc.com.my/api/documentms/download.ashx ?id %3 D48a 28 10f-415f-48e 7-bfac-{f77dc473cOe &sa=D& -
source=editors&ust=1626534706950000&usg=AOvVaw 1 BYHAYoShEB2h7ZeAwz8mu.

> Chief Economist. “Chapter 4: Monetary and financial developments: Islamic Banking and Capital Market Performance”
in Economic Outlook 2020. Kuala Lumpur: Percetakan Nasional Malaysia Berhad Kuala Lumpur, 2020. http.//wwwI.trea-
sury.gov.my/pdf/economy/2021/economic-outlook-2021.pdf.

¢ Editor’s note: “Takaful is a moderately new insurance product that is promoted as an Islamic alternative to conventional
insurance and is regularly referred to as “Islamic” Insurance. The primary differentiation between Insurance and Takaful
is that the earlier is a risk-transfer model where the latter is a risk-sharing model.” A complete guide about the difference
between Takaful and Conventional Insurance. Cometinsure.com. Accessed August 9, 2021. URL: https.//cometinsure.com
blog/a-complete-guide-about-the-difference-between-takaful-and-conventional-insurance/.

7 Khan, Hussain. Lawrence, Jonathan. Morton, Peter. 2012. “Chapter 16: Dispute Resolution” in Global Islamic Finance
Report (GIFR 2012). London: Edbiz Consulting. hitp://www.gifr.net/gifr2012/ch_16.pdf.

8 Shamil Bank of Bahrain ECv Beximco Pharmaceuticals Ltd and others [2004] 4 All E.R. 1072.

? Tinta Press Sdn Bhd v Bank Islam (M) Bhd [1986] 1 MLJ 256.

10 Musawi v. R.E. International (UK) Ltd [2007] EWHC 2981 (Ch).
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tribunal to have expertise in both Shariah law
and other rules of law including common and civil law.

Shariah Advisory Council (SAC)

The Arbitration Act 2005 (Amended 2011 and 2018)
governs arbitration in Malaysia. On the other hand,
Section 56 of the Central Bank Act 2009 stip-
ulates that the judges or arbitral tribunal must,
in dealing with Shariah matters, consult the Shariah
Advisory Council (SAC), the supreme authority
to ascertain Shariah law for Islamic finance disputes.

Malaysian courts have not ruled that
the function of the SAC as making the determi-
nation of the dispute of the parties given. Its role
is only to ascertain the applicable Islamic law
principles.!! The ascertaining aspect of SAC did not
affect the determinative role of the courts. The SAC
did not perform a judicial or quasi-judicial func-
tion. The court is still the ultimate decision maker.

The courts have rejected the plea that
the rulings of SAC have legal effect encroaching
on the judiciary power of the courts pursuant
to ss 56 and 57 CBMA."? The Malaysian Federal
Court upheld the validity of the said sections.'

AIAC I-Arbitration Rules 2018

The revised AIAC’s i-Arbitration  Rules
2018  (“i-Rules”) reflect a best standard
in arbitral practice internationally and best illus-
trate how to enforce a Shariah-compliant award
to facilitate institutional arbitration. Additionally,
it is enforceable in the 146 countries that are
signatories to the New York Convention.

Further, i-Rules provides tech-
nical review awards that substantiate from
the procedural perspective that delivering an
award must fulfill criteria like formal requirements

at the seat, to adhere to the enforcement body
regionally. The iRules are significant in the sense
that parties can resort to the non-Muslim tribunal
for their Shariah compliant agree-
ments. In particular, Rule 11 of the iRules
is the crux of Shariahcompliant arbitration.

Rule 11 provides that the arbitral tribunal shall
request for Reference to SAC or Shariah Expert
on matters relating to the principles of Shariah
and Shariah disputes arising out of contracts.

Having said that, unlike the CBMA 2009
statute, IArbitration Rules only serve as a persua-
sive authority. In fact, the statutory duty to consult
the SAC or Shariah expert for its decision is only
applicable when Malaysia is the seat of arbitra-
tion." Nonetheless, the parties have discretion
as to whether to consult the SAC for Shariah issues.

The i-Rules consist of 19 rules which are
set out in Part I. Whilst Part II of the Rules
is the UNICITRAL Arbitration Rules. The rele-
vant provisions which deal with SAC or Shariah
Expert is found in Rule 11(1), (4) and (7)¥
on its procedure Reference to SAC or Shariah
Expert. For example, Rule 11(1) provides:

“1l. Whenever the arbitral tribunal has to:

(a) form an opinion on a point related to Shariah
principles; or

(b) decide on a dispute arising from the Shariah
aspect of the contract;

the arbitral tribunal may refer the matter
to the relevant Council or Shariah Expert for its
ruling.”

Rule 11(4) provides:

“4, If a reference to the relevant Council
or Shariah expert has been made, the arbitral tribunal
shall then adjourn the arbitration proceedings until
the ruling has been given by the relevant Council
or Shariah expert, as the case may be, or if there
are other areas of dispute which are independent

" Tan Sri Abdul Khalid Ibrahim v. Bank Islam Malaysia Bhd & Another Case [2010] 7 MLJ 597.
22 JRI Resources Sdn Bhdv. Kuwait Finance House (Malaysia) Berhad [2019] 3 MLRA 87; President of Association of Islamic
Banking Institutions Malaysia & Anor (Interveners) [2019] 3 MLRA §87.

3 Ibid, para 203.

" Fateh Labanieh, Mohamad. Azam Hussain, Mohammad. Mahdzir, Nazli. “Arbitration as a mechanism to resolve
Islamic banking disputes in Malaysia: challenges and drawbacks.” UUM Journal of Legal Studies, 10 (2): (July, 2019): 30.

http.//www.uumjls.uum.edu.my/images/vol10no2/19-44.pdf.

IS [Arbitration Rules 2018, Rules 11 (1), (4) and (7).
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of the said ruling, shall proceed to deliberate on such
areas which are independent of the said ruling.”

Rule 11(7) provides:

“7. Where the relevant Council
or Shariah expert fails to deliver its ruling within
60 days, the arbitral tribunal may proceed
to determine the dispute and give its award based
on the submission it has before it. The validity
of an award given pursuant to this Rule shall
not be affect in any way by the unavailability
of the relevant Council or Shariah expert’s ruling.”

The adjournment to allow SAC to rule within
60 days upon the reference allows in the mean-
while for the arbitral tribunal can continue to hear
and deliberate on other areas of the dispute which are
independent of the Shariah issues in the reference.
Thecostsofthereferencetothe SACorShariah Expert
are considered as part of the costs of the arbitration.

Conclusion

Malaysia is considered as one of the leading coun-
tries in Islamic finance industry. The Government
of Malaysia has enacted banking legislations
and setting up a specific body to promote Islamic
finance to make Malaysia a key player in the industry
and regained its top one position with 83.33 of Islamic
Finance Country Index (“IFCI”) scores in 2020.'¢
Its dominance is expected to expand amid
economic challenges from the coronavirus

pandemic, disputes will tremendously arise
and business entities including Muslim parties will
seek business recovery asa mean to resolve the dispute.

Hence, the parties who wish to apply Shariah
system of law may consider the use the iRules. These
rules incorporate the consideration of religious
jurisprudence with all the other benefits which arbi-
tration brings to the proceedings. As such, the iRules
may be a good illustration of how to resolve disputes
that may require the use Islamic Shariah princi-
ples and law into the main stream arbitral regimes.
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S2 E1: Dr. Habib Al Mulla, Executive Chairman Baker McKenzie Dubai, #MACHBOOS

ladimir Khvalei: What is your favorite lo-

cal dish? If | ask you what are the five most

popular favorite local dishes?

Dr Habib: Well, T suppose that Mach-
boos is one, very tasty. Personally, I prefer
it with meat not with fish, but my wife said: «no,
no, no it is more authentic to do it with fish».
That is one. Then another one is called Harees.
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We use barley, meat and salt, nothing else.
They come like a pasta. This is very popular
during especially Ramadan timing, because
after fasting it gives you energy. These
two are my own favorite kinds of dishes.

Vladimir Khvalei: So, both are special dishes,
not something you eat every day?
Dr Habib: No, it is not very special, it is not
something you eat once a year, but it is a kind
of very traditional, especially if you are having
a gathering.

Vladimir Khvalei: So, you can do it with meat, fish,
chicken?
Dr Habib: Yes, absolutely. I mean the main
is the rice, but then of course you can do it either
with fish, chicken, meat, or prawns. The most
common ones are fish and meat, chicken also,
prawns are less, but these are the main ones.


https://www.youtube.com/watch?v=Gut0efI4pzo

Vladimir Khvalei: Okay, and how long will it take
to prepare?
Dr Habib: About 2 hours.

Ingredients:

*  Basmatirice - 2cups Method: Wash the basmati
rice and soak it in water for a minimum of
30 minutes. Potato — 3. Onions — 2. Toma-
toes — 2. Ginger-garlic paste - 1 teaspoon.
Dry lumi (Arabic dry lemons) — 2. Dry green
lemon - 2. Dill — 1 bunch. Coriander — 1
bunch. Green chilli — 1-2. Whole dry spices
- [ bay leaf, 3 green cardamoms, 2 sticks
cinnamon, 4 cloves, cumin Y teaspoon,
salt - to taste, paprika Y teaspoon, red chilli
powder % teaspoon, mixed masala % teaspoon.

Vladimir Khvalei: Okay, we need rice and fish.
So, what did you do with the fish?

Chef: Marinate. I have turmeric powder,

cardamom powder, cinnamon powder, paprika

powder, mixed masala, cumin powder, chili

powder, salt, ginger-garlic paste and lemon juice.

Ingredients for the Marinade: -Ginger-garlic

paste - 1 teaspoon - Turmeric - % teaspoon -Mas-

ala - ¥ teaspoon -Red chilli powder - 1 teaspoon

-Salt - 1 teaspoon -Lemon juice - 1 teaspoon.

Vladimir Khvalei: So, you put it together and mar-
inate. How many hours before you start cooking?
Dr Habib: 2-3 hours.

Vladimir Khvalei: And then the process starts.
Chef: Fish should be fried in oil for about
40 minutes.

Dr Habib: Arabs had a lot of influence on Euro-
pean cuisine. Macaroni, for example, were
taken from some of the Mediterranean islands
through the Arabs to Europe. The same thing
with regard to pasta, it came to Arabs from
Sicily. It is not true that Marco Polo brought
it from China, in fact it came to Italy through
the Arabs and Sicily. Coffee, for example, lots
of sweets, like marzipan. All came from the influ-
ence and interaction that happened between
the Arabs and the Europeans, of course, during
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many years. So, a lot of things that Europe has
in fact came originally from the Arab region.

Vladimir Khvalei: Tell me about dolma. Dolma is
considered as a traditional dish in many countries.
Dr Habib: Yes.

Vladimir Khvalei: Did it also come from this

part of the world or from the Mediterranean?
Dr Habib: The dolma initially came from Iraq
and Syria mainly and then of course the Turks
took it from that region, they developed it again
and then it moved.

Vladimir Khvalei: Coming back to your amazing book.
First of all, “A Foodie’s Guide to The World of Gas-
tronomy”. How did this name come to your mind?
Dr Habib: The name came
in fact because I like food
and when [ started exploring
restaurants, I discovered that
there is a kind of another
world that not many people

see. There are foodies’

AFOODIE'S GUIDE  groups on  Facebook,

TO THE WORLD OF GASTRONOMY on What SApp, an d they
\ Dr. Habib Al Mulla

L exchange information about
. ' restaurants. If you want help,
‘ i for example, with booking
== g restaurant, some of them
have connections. It is a different world, and they call
it “the world of foodies”, that it is kind of a slang, but
it is very popular. That is why I put the title of the book
as “A Foodie’s Guide to The World of Gastronomy”. So, it
is a kind of direction as to give you first-hand information
on how to deal with such things, when it comes to food.

|- v
AR

Vladimir Khvalei: How the idea came to you
to write a book about food? Because you are a well-
known lawyer here, in Dubai, not only here, but in-
ternationally. Suddenly, unexpectedly one of your
associates last year said to me: “Do you know that
Dr. Habib is going to publish a book on gastronomy?”
And it came to me as a total surprise, because you
do not expect from the lawyer a book on gastronomy.

Dr Habib: Yes, everyone thought that

I would write a book on law or something.
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Vladimir Khvalei: The history of Dubai as a financial
hub and a region centre is unbelievable and amazing.
You mentioned in your book Charles-Louis de
Montesquieu, in the context of course of your culinary
book, that Montesquieu at some point of time, | think
it is in his famous book “Spirit of laws”, where he said
that you could invite a lady to a restaurant, but you
could not invite her to a coffee shop. But | like this quote
very much. When | saw it in your book, because | am
in love with Montesquieu and especially with this book
“Spirit of laws”. And as you remember the main idea
of his book is that the spirit of laws should correspond
to the national character of the people and according
again to his theory the national character depends
on the geographic position of a country. Because
national characters of Southern people and Northern
people are different and the law, and the spirit of law,
and the political regime should be different from one
countryto another country. From this what you can get
is that if you have a neighboring country like Western
Europe you will see them on a more or less equal
level. Of course, some countries are more developed,
some countries are less developed, but when you are
talking about Western Europe, at least from Russia,
but may be from Dubai as well, they look like brothers.
But when you look at Dubai and the surroundings
countries you will find how amazingly different
Dubai is. You have neighbors like Yemen, Saudi
Arabia, Oman, Iran, lIraq, Syria, Egypt, Sudan.

. Black Sea IR - % Ze L‘

Some of them are pretty difficult neighbors, with not
well-developed economy, not perfect banking systems
and a thousand other problems. How did it happen
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that Dubai was able to develop from a very small city,
and in your book you mentioned that it was a very
small city at the time of your childhood, to a big
financial business hub? What happened in Dubai
and why is it different from the other countries?
Dr Habib: 1 think there are two or maybe
three things that shaped the fate of Dubai

to reach to where it is today. The first and I think

it is the most important one, I think it is about

the leadership. The leadership that saw oppor-
tunities. You may see an opportunity, but you
may not be able to capture it. Saw opportuni-
ties, built on it, realized what are your strengths

and what are your weaknesses and built

on it with a vision, followed by implementation
ofthat vision. So, I think that the most important

part of it is the leadership and following

the leadership to achieve the vision that they had.
Two, we started as a trading hub, I mean

even if it was more of a kind of fishing harbor.

Vladimir Khvalei: | have some pictures from the 19t
century. The Al Maktoum tribe establishes a fishing
settlement of Dubai, so it was a fishing and trading cen-
tre, there was some pearling and maritime business.

Traditional fishing in Dubai today
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Dr Habib: Yes, but the pearl business was here
not as much as in Bahrain or Kuwait. They were
the main centres at that time. Yes, everyone
was doing some pearling, fishing but it was
not as strong as in Bahrain and Kuwait. Then
of course the oil came, but the fact that it was
a trading hub, they used to trade, and they
were on the sea, it had an impact. I believe,
the mentality of people, they are more open
to others, that is why you see here for example
even from the 40’s, we have people who came
here from India, Persia, residing here. There
was not a closed society rejecting others, in fact,
they were embracing, so Indian people came
to establish their trade hubs, the Persians came,
and they established some trade houses. That
had the impact because being a kind of a trading
city helped the people to be open-minded about
others, about accepting different languages,
different habits, it was not a closed society.

T T A

1966. Oil is discovered in Dubai, attracting foreign
trade and stimulating the economy, which over several
decades diversified with shipping, finance and tourism

Then I think the last, the third factor is,
to some extent, the opportunities that arose
to Dubai from the region. For example, there
were two major trading hubs in the region
before Dubai: Adenin Yemenandyouhad Bandar
Linga... in Persia. They were very successful trad-
ing hubs with Africa, India, Pakistan. In Aden af-
ter the British moved away the Muslims took over
and, of course, the whole city was completely

1979. Dubai World Trade Center, the city’s first
skyscraper, opens.

changed, and the trade hub was completely lost.
So, people started thinking where they should
g0, where are other opportunities, then they saw
Dubai. So, people came from there to Dubai.
To some extent, but not that severe, happened
also with regard to Bandar Linga. This start-
ed not the last Shah, but his father. His father,
he started increasing taxes, he started a social
modernization program on the people. Some
of them were not happy, so they moved from
that bay and came to Dubai, bringing with them
their trade, their rules, ships, and Dubai ben-
efited from that and became the trading hub
of the region. Of course, then they started build-
ing on it and the one thing which I believe also
helped, is that we were not that rich in oil ini-
tially: there were some oil explorations, but
we are not like our neighbors. So, I think that
the leadership realized that they could not rely
on oil alone, but they needed to find some other
resources to be able to sustain an ongoing econ-
omy. So, they focused on trade, they focused
on tourism, later, of course, but [at that time]
on services and trade, and that helped Dubai.
So, it started to rise, it became one of the centres.

We also had Bahrain, but the other major finan-
cial and trading centre was Beirut at the time.
Then the civil war happened in Beirut and peo-
ple also moved to Dubai, so, these other cities
started to decline, and Dubai started to rise.
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2010. The Burj Khalifa becomes the tallest building
in the world, soaring 828m high and welcoming
thousands of visitors each year.

2021. The UAE is gearing up to celebrate the 50th year
of the Union and host Expo 2020 from 1 October 2021
to 31 March 2022.

Vladimir Khvalei: So, this is the combination

of internal and external factors. The internal

factor was a smart leadership that realized that

something should be done in order to use this

opportunity. There were also some external

circumstances which played in favor of Dubai.
Dr Habib: Yes.

Vladimir Khvalei: | heard that you were one
of the architects of this idea, the DIFC. How this
happened? What was the idea behind it? Because
for me, as for lawyer, it is amazing, the most
amazing thing for me was that you have English law
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The Dubai International Financial Centre (DIFC)
is a special economic zone in Dubai covering 110 ha
(272 acres), established in 2004 and a financial hub for
the Middle East, Africa and South Asia (MEASA) markets.

applicable in the Dubai International Financial
Centre. First of all, you have a country with your own
law and then there is one district where English law is
applicable. It’s like in Moscow, you have one district
and apply English law there. So as a civil country
you apply common law and you apply foreign law.
Because what I've heard, for example, in Russia
and in other countries when they are trying to say
something about applying a foreign law, they say:
“Well, applying a foreign law is similar to giving up
sovereignty”. They cannot psychologically accept
that a foreign law could be applicable in a particular
country. So, how it happened? First of all, how
this idea of the Dubai International Financial
Centre was created and how people were able
to convince the leadership to apply English law
and change the Constitution to this effect?




Dr Habib: I think the leadership was, that
is my experience, always open to what I called
bold ideas. So when there is a bold idea,
as long as it is viable, I think you will have all
the support. On this project I remember it was
early 2000-2001, I was called to a meeting.
It was in an executive office in Emirates
Towers. I went there - it was a small round
room, with one or two analysts and there were...

Vladimir Khvalei: There were local analysts or foreign?

Dr Habib: A combination, there were locals
and foreigners and there was someone from
the banking sector, insurance. They said: “We
are exploring this at that point, a draft paper,
we created a committee, and we are proposing
to do this thing: to carve out an area, make
it a financial district and we wanted to bring
you to give us the legal aspect, how it is going
to work.” So I was member of that Committee.
We started thinking and so on and the idea
was there, but then I pressed also on the legal
aspects. But listen, if you want to succeed you
need to look at the other financial centers
of the world: New York, London, Singapore,
Hong Kong. There is more than one thing, but
a common thing between all these centers is that
is common law. Frankfurt is okay, it is a different
story, but all these are the common law. So,
you need to accept that you will have to have
common law in application. Okay, but how
we were going to do that, it was not easy,
I mean how we could implement that, because
it was the Federation, it was not just Dubai.

Vladimir Khvalei: The Constitution.

Dr Habib: Yes, and the Constitution. Finally,
we had lots of discussions and there was
only one way it was going to work: carve
out a zone. It should have its own regu-
lator, its own courts, its own laws. We put
it to the Government, they said “fine”, but...

Vladimir Khvalei: As easy as that?

Dr Habib: Well, that was on the paper, now it came
to the execution. Because there were certain
areas of law that are vested with the Federation,
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that is why we needed to go to the Federation.
That was when my role came. There was a kind
of a Committee representing the Dubai Govern-
ment in discussion with the Federal Govern-
ment. The Federal Government was repre-
sented by the Ministry of Justice, Central bank,
Insurance regulator, at that time it was Capital
market regulator, and the Ministry of Economy.
So, we started and put the idea to them. “No way,
what you are talking about”. We had a couple
of meetings there and there, and the whole
period took more than a year, like 14 months.
At one point they said: “Ok, you will give us
the laws and we will issue them for you as federal
laws”. Of course, if we accepted that it would
mean years and years, lots of issues, no, we
needed to issue our own laws. The Central bank
had issues: “How we are going to take deposits,
there is currency, money laundering systems,
you are going to have an impact on the reputa-
tion of the whole country...” At one point they
asked whether there were any examples for this.
We talked about an area in Malaysia, I cannot
recall the name now, that had this system, but
there was an offshore. This is not an offshore,
this is onshore. The only example that came
to my mind was China and Hong Kong. They
have two different systems. Then they said:
“okay, but if you do this, we will have like
23 free zones and everyone will ask for a free
zone”. 1 remember this meeting took place
in Dubai and then it came to my mind let’s call
it “financial free zones” and distinguish it from
other free zones. It started to go back and forth
but at one point of time it was obvious that there
would be no further that Government was going
to yield. But then the Leadership was pushing
with the political power that they used, they
convinced the Federal Government, and it came
to some sort of arrangement. Okay, first of all,
it had to be a predefined geographical zone,
so you cannot declare the whole city as a free
zone, so you have to agree on this. That was one.
The order assigning this area to be a financial free
zone has to come from the Federal Government,
not from that local governments, so, not every
local government is going to declare an area

July-August 2021 N2 4 (28) | 37



INTERVIEW | ARBITRAATION KITCHEN WITH DR. HABIB AL MULL/A 15—

as a free zone, only the Federal, as a precaution.
The Criminal law is not exempted, federal crim-
inal law will be applicable. You have to abide
by the anti-money laundering of the Federa-
tion; you can’t accept deposits and you cannot
deal with UAE Dirham currency, you can
deal in Dollars, Euros, so there were a couple
of restrictions, to which we all agreed, every-
thing was fine. Then we said: “Ok, we’ll issue
now the Federal law, enabling to create these
zones.” Then at the last minute someone came,
saying that we could not, we needed to change
the Constitution to allow this. That was at elev-
enth hour that the Ministry of Justice came
with this and said: “let us change the Consti-
tution”. Then you need all the Heads of Emir-
ates needed to agree with it, you had to draft
a Constitutional amendment. At that time,
I was a member of the Legislative Committee
of the Federal National Council, which was
like a Federal Parliament, so we prepared
the amendment, it was fast-tracked, and I recall
I was reading this amendment to the Assembly,
it was all approved, and then it was created.
People don’t see that there was a lot of efforts
that were put behind the scene in order for this
to be created. Then of course when this was
done Qatar came with the QC Qatar finan-
cial zone, then a few years later Abu Dhabi
came with Abu Dhabi Global market, it is also
a financial free zone. Now I think the concept
is accepted, and it has been successful.

"I!lll.-___' ;
q' :iil !”

DIFC is home to an internationally recognised,
independent regulator and a proven judicial system
with an English common law framework, as well
as the region’s largest financial ecosystem.
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Vladimir Khvalei: Yes, it is very successful
and as | said it is very difficult to implement in many
countries. Recently in Kazakhstan they created
Astana financial center. They also introduced English
law, but they didn’t borrow English law as is, but
rather drafted local laws based on common law
principles. So, it is done in a little bit different way.
The problem of course is that to a certain extent it is
easy to say: “Okay, English law is applicable here, you
cross the street and it is still Emirates law, you cross
the street back and it is English law.” But then how
are you going to implement, you need to have judges.

Dr Habib: Otherwise, it is not going to work.

Vladimir Khvalei: And where did you get the judges?
Dr Habib: You need the laws, need the courts
to implement the laws and you need an indepen-
dentregulator. Soweestablishedthecourtsbecause
the law was the common law, I mean the source
of the majority of the laws were from the English
law, and whenever there is an absence, there
is a direct implementation from English laws.

Vladimir Khvalei: For me to understand, is it a copy
of the English law or is it English law as it is in England?
Dr Habib: No, it is drafted as local laws, the law
is enacted by the act of the Ruler, but it is drafted
by advisors, copying mainly the English law.

Vladimir Khvalei: But the English law is based

on precedents, on cases.
Dr Habib: Yes, but there is a rule saying that
any definition, or any explanation are from
the laws of England and Wales. So, there is that
fall back on the laws of England and Wales.
That back-up is always there. Then of course
we brought the Chief of Justice from England,
Anthony Evans, and he brought also his team
with him. Then of course, we had judges
from Australia, Malaysia, and at that time
I suggested that we need also to start preparing
local judges in common law, so the court
started a program. I remember I chose two
judges from the commercial court in Dubai,
they were the first local judges appointed
in DIFC court, trained in England. After that
there was a program where they took judges,



sent them for a period of time in England
to get well versed with the common law
system. Now the court has a combination
of, I think, British judges, Malaysian, those
from Singapore, Australia, and local judges.

So, this land was to some extent re-
lated to this. This was a kind of work I did
on the DIFC and then I became a Chairman
of the Regulatory Authority for three years al-
most. So, this land was given as a gift to me
from the Government. Land here is always seen
as a good gift. Of course, if you have land,
you have to build on it, then it began to cost.

Vladimir Khvalei: One of the issues, which
is often discussed is a female role in law
and in arbitration. Because | know that arbitration
has a long tradition in Islamic law, but you know
some scientists say that at the time of Mohamed all
the judges were male and therefore judges could only
be male. Females could not be judges and arbitrators.
Was it true at that time and is it still true now?
Dr Habib: You see, first of all, I mean arbitra-
tion in its current shape that we understand
it today did not exist, that’s we have to under-
stand. Yes, there are references to arbitration
in the Holy book Quran and in other prophetic
traditions, they are mainly for mediation
type of things, particularly in matrimonial
matters - when there is to a dispute, mediators
to reconcile between them, so that is not insti-
tutional arbitration that we understand today.
Now about judges, at the time of the prophet
he was head of the state, he was the judge
and a prophet so things were much simpler.
Yes, subsequently there has been some juris-
prudence school that said that in the judiciary
it’s part of sovereign powers which only males
can occupy. I think things have moved on since
then and the modern understanding is that
there could be female judges, for example,
here in Dubai, we do have female judges.

Vladimir Khvalei: | have noticed that in DIFC court...
Dr Habib: In DIFC court it was subsequently
and in Dubai courts had female judges earlier
and I think that it was Abu Dhabi that first
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appointed a female judge even before Dubai.
So, that’s if you can have a female judge
then by default you can have a female arbi-
trator. Similar to this I think in other Muslim
counties like Malaysia, Egypt, Morocco,
I think they have female judges. So, the issue
I think today is more theoretical and historical.

Vladimir Khvalei: ...and cultural.
Dr Habib: Yes, and cultural discussion, rather
than practical implementation of this ground.

Vladimir Khvalei: So, there is no formal prohibition
forafemale to be ajudge, there is no formal prohibition
for a female to be an arbitrator, this is just a matter
of culture.
Dr Habib: Yes, culture, and how things evolve
over time.

Vladimir Khvalei: Okay.

Cooking...

Use the same hot oil after the fish, add
the whole dry spices, onions, potatoes, lemons
and fry well. Add the ginger-garlic paste,
the green chilli, tomato, salt and some water,
cover and let it cook until the tomatoes are soft.

Vladimir Khvalei: | have a nice story for your

book. When you are talking about various types

of restaurants, you also notice that there is

special type of restaurant called “Bistro”?
Dr Habib: Yes.

Vladimir Khvalei: And at “Bistro” is it

a kind of place where you could have a quick eat,

for example, to come for a lunch, you quickly have

lunch and go away, but you should know that

the word Bistro comes from Russian language.
Dr Habib: Really?

Vladimir Khvalei: Yes, “Bistro” in Russian bi’stro
means quickly.
Dr Habib: Ah, okay.

Vladimir Khvalei: And this is a nice story related
to it. When Russians were in Paris in 1814, Russian
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troops were in Paris. When they came to French
restaurants they were saying to Chef «bistro, bistro».
Dr Habib: Means quickly?

Vladimir Khvalei: Quickly, give me quickly food,
bistro, bistro, so French people transformed this
word to French “bistro” and the restaurants where
you can get food quickly are now called “Bistro’.

LE 30 MARS 1814
 COSAULES LANCERENT I

ET SUR LA BUTTE RAUIT ANST

LE DIGNE ANGETRE DE NOS BISTROTS.
180°™ ANNIVERSAIRE

SYNDICAT IVISITUTIVE DU VIELY MOXNTAMARTEE
>

Dr Habib: Okay.

Vladimir Khvalei: And now this word is being

used around the world including in Russia.

It is funny because in Russia, for example, you can

find a restaurant which called French Bistro, while

in fact it is not a French Bistro it is Russian Bi’stro.
Dr Habib: Interesting.

Cooking part

Now, add the basmati rice and reduce the flame
and let it simmer, cover and cook well. Once
the vrice is 3/4 cooked, lower the flame
to minimum, put the fish between the rice layers
and letitslowly cook until it’s done and fragrant.

Vladimir Khvalei: Another question related
to this. Sometimes in a conflict, especially in this part
of the world, the parties agree that their relations
will be governed by the principles of Islamic law.
If a dispute is to be decided by principles of Islamic
law some people are saying that only Muslim
could sit as arbitrators because if somebody
has a different religion he or she could not
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understand the principles of Islamic law properly
and they could not properly resolve the dispute.
Dr Habib: I have not seen cases like this. I know
that we were discussing at DIAC amending
the rules, the new rules. There was a discussion
that there is a trend that many people want
to have, what they call Islamic arbitration, so we
added the clause that if the parties choose to have
the arbitration in accordance with the Sharia,
they can do that. But then we left it to the parties
and to arbitrators to agree what is the context
of the application of such an article. I think
the most possible point is the charge of interest.

Vladimir Khvalei: Yes.
Dr Habib: That will be a clear point, that they
will not be able to charge interest. Certain trans-
actions, for example, could be declared void,
for example, dealing in liquor, for example,
or some products can be prohibited. But that
it will be the same rules that would apply, I think
that majority ofthe Muslim countriesthey follow
the civil tort and many of them have decided
that these torts are in line with the general
principles of the Sharia, so that should not
be an issue when it comes to arbitration.

Vladimir Khvalei: So in otherwords if this, forexample,
a dispute is to be governed by principles of Islamic
law and the party appoints me, for example (I'm not
a Muslim) as arbitrator, the fact that | have a different
religion is not a ground for my disqualification.
Dr Habib: I don’t think so. As long
as you are qualified in the law and that’s it.
It is the subject itself, that’s like someone
who is qualified in English law or UAE law
or Islamic law as well as you are qualified,
so I think that it should not be an issue.

Vladimir Khvalei: Yes, but you know that many
prominent arbitrators are saying that issues
of law are subject to proof by the parties. So
the parties need to educate myself, for example,
on issues of French law, English law - | am a good,
prominent arbitrator, a superstar. So the fact that
| don’t know a particular law does not influence...

Dr Habib: Then yes, I mean yes.



Vladimir Khvalei: The same situation.
Dr Habib: Yes, absolutely, I think so, exactly.

Vladimir Khvalei: And also, coming back to what
you have said that historically arbitration was a kind
of mediation, so arbitrator was someone who had
a very high authority in the eyes of the parties. This
one tried to find a settlement between disputing
parties, so very often arbitrators were acting
also as mediators, because of his authority
the parties were eager to sign a settlement
agreement. And you know that these days there is
a huge discussion about to what extent the arbitrator
at all could perform the function of mediation.
You are familiar with the Prague Rules.
The Rules have a special provision that arbitrator
with the consent of the parties could act as a medi-
ator and this particular provision caused a lot of dis-
cussion and a lot of criticism, especially from the An-
glo-Saxon part of the world because for them being
a mediator and being an arbitrator are completely
separate things and not compatible. So how it works
here, in this part of the world, is it still tradition?
Dr Habib: In practice no. In practice I think
they act more like proper arbitrators adjudi-
cating the issues, but I understand this Prague
rule. I think it existed also in previous civil
procedures that could dealing with arbitration
that an arbitrator with consent of the parties
can offer or can try to settle the dispute between
the parties in very few cases. Sometimes you
can hear that arbitrator asking the parties if they
there is a room for a settlement or a compro-
mise or something but rather than that. I think
if parties reach the arbitration, they have already
exhausted all settlement rules before that.

Vladimir Khvalei: Yes, from one side, you are right
and parties normally go through the potential ADR
mechanisms other than arbitration but if you are
sitting in front of the arbitrator, you know that this
arbitrator will decide on the dispute then his word
with regard to potential settlement will have much
more value for the parties than before. For example,
I know that my good college Haig Oghinian,
who used to work for Baker McKenzie, he is
in Japan, he used a very interesting technique.
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Because he speaks English and he speaks Japanese,
he was often appointed as an arbitrator in a dispute
involving one of the Japanese parties. When he issues
the award, he invites the parties to the conference
and he says to the parties, here is the award, | will
give you two weeks and one more chance to settle.
If you want to open the award now, | will give it now,
but | give you two weeks to settle. And to my surprise
what he said in majority of cases the parties settle.
Dr Habib: Really?

Vladimir Khvalei: Because no one wants to lose face,

and nobody knows what was there. If the arbitrator

says | will give you a chance to settle they

understand it as a kind of strong advice to settle.
Dr Habib: Oh, that is quite interesting.

Vladimir Khvalei:
employed here?
Dr Habib: I have not experienced it, but I do
not think there is anything that prohibits an
arbitrator from doing that, legally at least.

Interesting, is that not

Vladimir Khvalei: Okay, another question
related to function of arbitrator and again this is
the one of the rumors | read in an article related
to the Islamic traditions of arbitration is the role
of arbitrator and requirements to his neutrality.
Because again coming back to historical traditions
very often arbitrator was considered to be not as
a representative, not as an agent of the party, but his
function was, at least in the three-member tribunal,
his function was perceived at least by the party as
the one who should explain to the Chair of tribunal
the position of the party. And in that sense the Chair
was expected to be truly neutral while the party-
appointed an arbitrator that could be a little bit
biased because they should spend more efforts
trying to explain to the Chair of the tribunal what
the position of the party is. | can tell you from my
experience with some of the countries of the region
I saw it in practice very often when a party-appointed
arbitrator sometimes working a little bit as a counsel
with the tribunal. Do you know this thing as
something of a tradition of Islamic arbitration?

Dr Habib: 1 don’t think that it is a tradition,

no. I think the arbitrator has to be neutral.
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I have come across with certain situations when
you feel that co-arbitrator is sometimes trying
to be more of an advocate rather than an arbi-
trator. But I think the general understanding that
anyone expects is that although the arbitrators
are appointed by the parties they are totally
independent, and they should not try to defend
or adopt one of the parties’ point of view.

Vladimir Khvalei: Coming back to these rented
judges, if you want. | have two questions, first of all,
is it allowed, for example, by English law to serve
as a judge in some other country? Because | could
imagine in Russia even if a neighboring country
would say, “We want to rent a Russian judge’, -
the Government or Chief Justice will say no, that
not allowed. How have you overcome this problem?
Dr Habib: That was never an issue because
from the day when the Federation was
founded and even in 1921 when we started
the federal courts, we needed judges. So from
a long time we had this system of working
with particularly Egypt, but also with Jordan,
Sudan to some extent. Whereby we have
a program for these countries to send their
judges for period of 3-4 years to work here.

Vladimir Khvalei: This | can accept, but from

the English perspective?
Dr Habib: English perspective, I don’t recall now
what happens, may be some of them were retired
judges. Could be... but I don’t recall the partic-
ulars of how that happened. At that time, it was
a kind of a granted thing, we hired Anthony
Evans, and he managed to bring the judges.

Vladimir Khvalei: How judges are paid, foreign judges?
Dr Habib: In the federal courts there is a struc-
ture of salaries plus allowances and so on, so
it’s the same as the local judges are paid, they
paid fixed salary plus housing plus car, tickets,
I mean all the other things. In DIFC I think they
have a different structure because they are not
there on a regular basis, their work depending
on a number of cases and so on. So I think this
is a combination of a fixed plus a kind of an
hourly rate for the time that they are working.
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Vladimir Khvalei: Do you have an idea
in average what is the salary of the judge?
Dr Habib: No, I don’t recall.

Vladimir Khvalei: Okay, | want to show you
some statistics with regard to DIFC courts.
| understand that in the DIFC courts there are
small claims tribunal in the court of first instance
and court of appeal and the enforcement division,
and If you look into the total number of cases
you will see that total number of cases increased
from 158 in 2014 to almost 1000 cases in 2019.

DIFC Courts: CFI, ARB, ENF & SCT:
Total Number of Cases from 2014 to 2020
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So the numbers of cases are pretty high and if you
see distribution these are not just small cases, but
we also see a pretty higher number of enforcement
cases, technology and construction division,
some arbitration cases. So this diagram shows
that DIFC courts are pretty busy with cases.
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Dr Habib: Yes, I think that there are
two things, one is that the arbitration
center is active, so it attracts lots of cases.

Vladimir Khvalei: Are these enforcement cases, right?
Dr Habib: Yes, and then there has been a legis-
lative amendment, I think it was in 2014. That’s
where you see the numbers rise... Previously
in order to bring a case before the DIFC
court there were two conditions or one of two
conditions. Either the one of the two compa-
nies should be in the DIFC or the transaction
should have some link with the DIFC, so you
couldn’t come if you are just two compa-
nies in mainland Dubai, and you want to go
to the DIFC. There I think that amendment
happened and if the two parties agree that
they want to bring the case to the DIFC court
even if there is no nexus, they can do that.

Vladimir Khvalei: Okay, so you can go
to the DIFC Court by agreement of the parties.
Dr Habib: By agreement, that is the legis-
lative amendment. Third, don’t forget that
there are a lot of, what we call, the British
law firms here, and likes, so in the contracts
that they draft particularly on arbitration they
would include a clause conferring jurisdic-
tion on the DIFC courts. Because if it goes
to DIFC courts they can appear so they don’t
need to source this work out to local firms,
its in the English language, they don’t need
a special license as long as they have admis-
sion to the Bar in their own country they
can appear, so because of all these condi-
tions they draft the majority of contracts.

Vladimir Khvalei: So they can not appear
before the Dubai courts because only local
lawyers could appear but they could appear...
Dr Habib: Yes, in Dubai courts they
can’t appear because (a) of language
and (b) of reciprocity. The federal courts
and the local Dubai, the mainland courts,
are restricted to EU nationals, the DIFC
court is opened to any lawyer as long as he
is registered in his own country in the bar.

—— ARBITRAATION KITCHEN WITH DR. HABIBALMULLA | INTERVIEW

Vladimir Khvalei: Including Russia, for example.
Dr Habib: Yes, any country.

Vladimir Khvalei: Very democratic, okay,
and Dubai International Arbitration Centre because
| also understood that you were at some point
of time the Chairman of the Board of Trustees.
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Again, interesting  statistics  about  Dubai
International  Arbitration  Centre, you see

a lot of cases in 2010 and 2011, | believe that
is after the crisis which was in 2008-2009.

NUMBER OF CASES REGISTERED WITH DIAC FROM 2007 TO MAR 2020
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DIAC: Number of cases registered with DIAC
from 2007 to Mar 2020

Dr Habib: Mainly real estate and construction.

Vladimir Khvalei: | don’t have a type of dispute
diagram but | have a question. My feeling was
that these were mainly construction disputes
so related to investments in vreal estate.
Dr Habib: Well, the majority I think I mean
the vast there is a good number of construction
and real estate but then you have commercial,
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then you have other types of cases and in fact
you will find that the majority of cases there
is always a foreign element and it is not purely
local, and there are even cases where none
of the parties are UAE parties and they still
choose DIAC as a venue for the arbitration.

Vladimir Khvalei: Amount of disputes,
of course in 2020 it is not representative
because it is only 3 months, you see that
in 2010 the average number in dispute were 8
billion and then it dropped to 4 billion. This is
because the nature of disputes changed? From
real estate investments to commercial cases?

8,000,000,000

5,600,000,000

6,900,000,000
6,000,000,000
5,200,000,000
3,700,000,000 |

2010 2011 2012 2013 2014 2015 2016

DIAC: Average Value of Disputes
from 2010 to Mar 2020

Dr Habib: Yes. Now, DIAC in fact is the largest
arbitration center in the whole region, bigger
then Cairo, Bahrain and any other arbitra-
tion center in the region. And it is seen more
of kind of a regional than a Dubai arbitration
centre.

Vladimir Khvalei: Okay, so you have people
coming from other countries with no connection
with Dubai?

Dr Habib: Yes, yes.

Vladimir Khvalei: This is good. In terms of nationality
of arbitrators as you can see from this diagram...
Dr Habib: It is very diversified...
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Vladimir Khvalei: Yes,
diversified but more
than 50% are coming
from the region, which
is understandable.
Dr Habib: Yes, but
if you see 50% from

American lawyers
who are based here,
or we may have Russian
lawyers based here.

2017 2018 2019 2020

Vladimir Khvalei: So, in this statistic they are coming
under MENA.
Dr Habib: Yes, under the region.

Vladimir Khvalei: With regard to DIFC-LCIA
arbitration centre. Because as | understand it is
also the part of the project that you have an LCIA
arbitration centre here.
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Dr Habib: The arbitration center, yes.

Vladimir Khvalei: And you see here on the diagram
a number of registered cases of DIFC-LCIA
is growing. The same problem with law firms
that they are putting the arbitration clause,
and just for me, as a person outside, you have DIAC.

DIFC-LCIA: Number of Registered Cases

from 2008 to 2019
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In which cases | should go to one institu-
tion, in which cases | should go to another one?
Dr Habib: Personally, I would prefer DIAC,
because if I want to go to the LCIA I would
go to LCIA in the UK. I don’t need to go
through another extension to reach the LCIA.
If I believe that there is a case that needs to go
to LCIA T would directly go to LCIA, but
if its case which is here I would go to DIAC
and DIAC does not mean that it’s local, you
can appoint your international arbitrators
of any nationality you want, you can choose
your own language, so you are not restricted
to language plus the new rules are very well
advanced and very flexible, so my choice
is always with my clients to go to DIAC.

Vladimir Khvalei: DIFC-LCIA they are also have
statistics you see that they have major cases are
administered arbitrations, some mediations but
I think this is a global trend that the preference
of the parties is fully administered cases rather than
light administered cases. But in terms of industries,
again to my surprise, maybe it is not surprise,
majority of cases are construction and infrastructure
and property and real estate disputes.

—— ARBITRAATION KITCHEN WITH DR. HABIBALMULLA | INTERVIEW
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Dr Habib: Yes, it is the largest sector, so it has
been the largest industry for like 20 years now.

Shipping = commodities

- Professional services

Vladimir Khvalei: So, banking and finance cases
are just a minor part of the disputes, and shipping,
construction.
Dr  Habib: Shipping  because  there
is the Maritime Arbitration Center here.

Vladimir Khvalei: So the shipping disputes go there?
Dr Habib: Mainly yes.

Vladimir Khvalei: Are you familiar with the work
of this Maritime center?
Dr Habib: Person in charge was in fact in
the board of DIAC at one point of time, then the
Government established this Maritime center.
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Vladimir Khvalei: The new center?

Dr Habib: The new center, I think it has been
at least now 4-5 years he is running, they are
very active. I have no idea about the number
of cases they have, but they are very active.

This is the ruler of one Emirate called
Ras Al Khaimah, we have seven emirates
comprising the Federation, each emirate has
a ruler and these rulers are members of what
we call the Supreme Federal Council which
is the highest authority in the Federation.

At that time he was a crown prince
of Dubai. I was chairing Harvard Alum-

ni Society in the UAE and we paid him a vis-
it, I think it was during Ramadan at the time.

This one is with Tony Blair when
he was Prime Minister, he visited UAE,
I don’t know what was the occasion
and they had a kind of a function for him,
I was one of the members who were asked
to greet him and this is the British ambas-
sador to the UAE at that time.

So, this was during a visit I think at the time
when I was with the Federal National Coun-
cil, we paid a visit to him during that time.
This one is of course with the Sheikh Moham-
med bin Rashid Al Maktoum who is now the rul-
er of Dubai, the Vice-president of the Feder-
ation, the Prime Minister of the Federation.

This is when the president George Bush
visited the UAE, he came to Dubai also
and they compiled the kind of a group
of people to meet with him and have a discus-
sion and I was one of the members at the time.
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Vladimir Khvalei: What kind of discussion you had
with him?
Dr Habib: Frankly? The questions were preas-
signed, and you could not ask any questions that
you wanted.

Vladimir Khvalei: So it was not a free flow discussion.
Dr Habib: No.
This one is with Colin Powell, he was attending
kind of a seminar or a conference in Dubai
and I met him.

This was one of the gatherings which Sheikh
Mohammed held in his palace. At that time
he was Crown Prince.

This is in Jordan. I was chairing
the DFS Dubai financial services regu-
latory authority which is a regulator
ofthe DIFC and we are signing the memorandum
of understanding with a regulator in Jordan.
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This is with Bill Clinton and this was in
New York when he launched what

it was called at the time the Clinton initia-
tive, again I was a part of UAE delegation
that

attended the initiative launching.

And this is the same thing, it was with Albert
Gore, the Vice-president.

And this was with Queen Rania, again
it was at the same conference when the initia-
tive was launched, Queen Rania of Jordan.
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Vladimir Khvalei: And also | read that you are
a lawyer to the Royal family here?
Dr Habib: In some matters, yes.

Vladimir Khvalei: In some matters, just for me
to understand the status. First of all, | appreciate
that it is very honorable, it is a high status when
you are advisor to the Royal family, but just in terms
of legal profession, isit, you know, as | heard, because
in some countries, when you are advisor to the Royal
family you do it free of charge because this is like
very prestigious to be a lawyer of the Royal family.

Dr Habib: No, here you get paid.
You bill and you get paid.

Vladimir Khvalei: Really, by the Royal family?
Dr Habib: Yes, this is commercially
oriented, and no one works for free.

Vladimir Khvalei: And you are advising the Royal
family on which matters?
Dr Habib: It depends, I mean the most
famous case was in a matter which was
filed in the US at the time against a couple
of members of the Royal family here. By one
of the trial lawyers in the States accusing
them of ... There was a sport called camel
race and they were using some of the jockeys
were underaged and some of them fell
and had injuries so there was a kind of alle-
gation that this was an abuse of human rights
and so on. It was the case in the States. That
was the most prominent case but sometimes
you have normal commercial cases. It could
be a transaction that they want to conduct
for example, a purchase of a company
or something, they need documentation,
they need legal advice. General commer-
cial activities and sometimes I do work
for the Government itself, different minis-
tries, the Ministry of Interior, the Ministry
of Finance for example, so it depends...

Vladimir Khvalei: So, the application of public policy
is growing from year to year.
Dr Habib: In fact, we know sometimes I am
giving a speech, a few years ago I was asked



this question. I said: “listen, it’s a learning
here, we have to accept this, it’s going
to change, it happened before somewhere
else...” and today I see it, surprisingly,
sometimes even for us, as practitioners, we
see surprising judgments, whatever chal-
lenges are made against an arbitration award
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Vladimir Khvalei: It is not like every judge could
consider?
Dr Habib: No, no, now it became more stream-
lined, you make an application to the court
of appeal, they order it, even here it will be shorter
you don’t have to go through 3 or 4 stages so the
process itself became faster and more efficient.

at court, courts will find some way to say:

no, no, no, we don’t consider this, that’s Vladimir Khvalei: Okay. Thank you very much,

the arbitrators who decide it, it’s okay.. it was a very interesting interview, a very inter-
esting recipe and now we will try how it tastes.

Vladimir Khvalei: And with regard to challenge Dr Habib: I hope it tastes as good as it looks.
and enforcement, do you have specialized judges
hearing these cases? Vladimir Khvalei: Yes, thank you!

Dr Habib: Yes, yes. Dr Habib: Thank you!
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AHATTUTUKA | NCNAMCKUE ®UHAHCbI 1 APBUTPAXK

APBUTPAX TPAHCIPAHUYHbIX
OPUNHAHCOBbIX CIMTOPOB B COEPE
NCJIAMCKUX ®UUHAHCOB:

NMPUPOLAA, NOHATUA, OCOBEHHOCTHU

Ax Kaauw

aosoKam, KaHo. NoaUM. HayK,
cosemHuk, Ab «PolbasnkuH,
lopuyHsH u lNapmHepol»

eMa paspelieHNs TpaHCTPaHUYHBIX (PUHAH-

COBBIX CTIOPOB! (B UaCTHOCTH, B apOUTpaKe)

JTOJITHE FOJIbI HE TEPSIET CBOEU aKTyaJIbHOCTH.

DTO He BBI3BIBACT YAMBJICHUS: SKOHOMUKA
KPEeIUTOB M (PMHAHCOBBIX MHCTPYMEHTOB COCTaBJISIET
3HAYUTEIBHYIO JOJII0 MUPOBOTO PhIHKA. TeHACHIIUS
paciiMpeHuss o0JlacTu apOuTpaxka (UHAHCOBBIX
CMOPOB olyIaeTcs u B Poccun?.

Ocoboe MecTto B c(epe (UHAHCOB Bcerga
3aHUMaJIM OTHOIICHMSI, OCHOBaHHbIE Ha COLM-
aJIbHO-29KOHOMMYECKO MOKTPUHE HucjaMa, — Tak
Ha3bIBaeMble McIaMcKue (MHAHCHI. TpaauiimoOHHO
CYUTANOCh, YTO JaHHBIM CErMEHT (PUHAHCOBBIX
OTHONICHUI MMEETCs JIMIIb B OTAEIbHBIX CTpaHax,
rae TPUMEHSIIOTCSI HOPMBI IlIapUaTta B Peryaupo-
BaHWUM OOIIECTBEHHONW M KOHOMUYECKON KU3HU.

AHacmacus BaHuyeea
topucm, mazucmp
Meuc0yHapoOH020 YaCMHO20
npasa, usneH paboyeli
2pynnbl PAA «MoHumopuHz
poccutickoti cyoebHoli
NPAKMuKu»

Kak! 3oaomom 3acaye naamums 3a cop —
3a osmy ocusnv?  Haeazan  0doeosop,
Loaxcuux oomanym, caab... A 6 cyo nomsanym
bez  pazeosopos.  Jloskuii  kpedumop!

Omap Xaiiam

OgHako TIOJOOHBINA B3MISIA, OYEBUAHO, YycCTape:

rocygapctBa, B KOTOpbIX (puHaHCcoBas cdepa
orpeAeisieTcss HOpMaMM — IIapyara, Y4acTBYIOT
B DJIOOAJTBbHON SKOHOMMKE, PE3WACHTBl TaKUX

TOCYIapCTB 3aK/II0YaloT MEXIyHApOMHbIE CHENIKH,
a M3 BTUX CAEJOK PEryJsipHO BO3HUKAIOT CIOPHI,
B TOM YMCJI€ pa3peliaeMblie B MOpsIIKe apOuTpaxa.

B 2018 romy moa arumoit MexmyHapomHOM
toproBoit nanatel (ICC) Obu1 OnMyOJIMKOBAaH OTYET,
ColepXallluii  cpeayd TMPOYEro  HcCCleloBaHUE
pa3IMYHBIX BOIIPOCOB pa3pelleHus TpaHcrpa-
HUYHBIX (PMHAHCOBBIX CIOPOB B MEXIyHAPOIHOM
apoutpaxe’ (nasee — Otuer ICC). B ocHOBY 3TOrO
JOKyMEHTa JIeTJI pe3yabTaThl ompoca 50 ¢uHaH-
COBBIX YYpEeXIEeHUI, OAHKOBCKUX KOHCYJBTAaHTOB
u 13 apOUTpaXHBIX LEHTPOB IO BCEMY MUPY.

2 Tak, nanpumep, ¢ Apoumpasxcnom uenmpe npu Poccuiickom coroze npomvluiaennuKos u npeonpunumameneii (ALl npu
PCIIIT) gpynkyuonupyrom cneyuanru3uposanuvie Koateeuu: Koateeus no cnopam 6 cgepe 6AHKOBCKOU OesimensHOCHU,
QuHancosas Koaneeus, a makdice Koae2usi N0 MeNCOYHApOOHbIM U UHEECMULUOHHBIM CHOPAM.

3 Financial Institutions and International Arbitration — ICC Arbitration & ADR Commission Report.
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B Otyete ICC roBoputcsl 0 MOJIE3HOCTH CO3IaHUS
[JI00AJIbHOI  TIpaBOBOM  0a3bl  JJII  MCIAMCKUX
(uHaHCOB TyTeM COMMKEHUST M KoAubUKAIUU
MCJIAMCKOTO JOTOBOPHOTO IMpaBa U JeJIaeTCsl BHIBOJL
0 TOM, YTO apOMTpaxk MPeIOCTaBIsIET CTOPOHAM
MOTEHIIMAIBLHOIO TPAaHCTPAaHUYHOTO (PUHAHCOBOTO
CIopa BO3MOXHOCTb BHECEHUST TIOJIOKEHMS O TIPUO-
puTteTe 00s3aTeJIbHBIX TPUHIUIIOB MCJIAMCKOTO
MpaBa B OTOBOPKY O NMpUMEHMMOM IpaBe*. Takum
o6paszoM, aBTopbl Otueta ICC, ¢ OIHON CTOPOHHI,
YUUTHIBAIOT 0COOEHHOCTU 3HAYMMOTO PhIHKA pa3pe-
IIEHUST TPAHCTPAHUYHBIX CIOPOB C MCIAMCKUMU
(puHaHCcamu, a Cc Opyroil, mpemiaraloT peLieHus,
CIOCOOCTBYIOIIME  TOMYJIApU3alluyd  ajbTepHa-
TUBHBIX CITOCOOOB pa3pelleHus] TaKuX CITIOPOB.

Tema wuciamMckux (UHAHCOB HMMEET OCOOYIO
aKTyaJabHOCTB U1 Poccuu Kak CTpaHbI CO CIOKHBIM
STHUYECKUM U KOH(PECCUOHATbHBIM COCTABOM: JI0JIST
MycCyJiIbMaH 37ech mocturaer 14%°. AKTyallbHOCTB
JIAHHOM TeMbI TTIOATBEPKAACTCS U PSIIOM TTOCISTHUX
COOBITUI, CBSIBAHHBIX C U3YYCHUEM MCIAMCKUX
(bHaHCOB 1 UX IpUMeHeHUeM Ha TeppuTopun PD:

* B Mae 2021 roma B TocymapcTBeHHOI
JyMe Oblla co3gaHa paboyast TpyIrmna o Mcjam-
CKUM (UHAHCaM®, YYACTHUKU KOTOPOM JTOJDKHBI
paccMOTPETh BOBMOXHOCTh TOYEUHOTO M3MEHEHMUS
POCCUICKOTO  3aKOHOAATEJbCTBA ISl TIPUBJIE-
yeHUs (PUHAHCUPOBAHUS M3 HCIAMCKMX CTpaH
— HarnpuMep, BHectn B DenepalibHBIN 3aKOH OT 29
Hos16ps1 2001 roma Ne 156-M3 «O6 MHBECTULIMOHHBIX
(oHmax» mompaBKU, KOTOPHIC OMPEACNSIT HCIaM-
ckrMe (UHAHCHI U CIOCOOBI MX HUCIMOJb30BaHUS';

* B ¢eBpase 2021 roma crTajo U3BECTHO
0 Havaje nmpolecca  BcTymeHust  MpaHa
B EBpasuiickuii skoHomuueckuii cow3 (EADC)S.
Panee yxe ObutM moamucaHbl BpeMeHHoe corja-
IIeHWEe O 30He CBOOOAHOI ToproBiau Mexay EADC
u HpanoM® u MeMopaHAyM O COTpyIHMYECTBE

#[Iynkm 116 Omuema ICC.
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mexny JHenoBeiM coBetoM EADC u WMpaHckoii
MayiaToi 1o TOPTOBJIe, MPOMBIIIIEHHOCTH, TOPHOMY
JIeJTy Y CeJTbCKOMY XO3SIMCTBY, CTaBsIIIMe Psi 3a1a4.
Cpeau HUX — COJCHCTBHME B BBISIBJICHUU TOPTOBBIX
¥ MHBECTULIMOHHBIX BO3MOXHOCTE B pa3IMYHbBIX
CeKTopax TMPOMBIIIJIEHHOCTH. Pa3zymHo mpeamno-
JIOXUTb, YTO MHTEHCU(UKALIMSI IKOHOMUYECKOTO
B3aUMOJEWCTBUSI Mexny WMpaHom U cTpaHamu
EADC mpuBener K OCYIIECTBJICHUIO WHBECTULIUIA,
peryaiMpoBaHue  KOTOpPBIX  OyleT  MOJHOCTBHIO
WJIA YaCTUYHO OCHOBaHO Ha Hopmax mapuarta. Co
BpEMEHEM HEKOTOpbIE U3 MOJOOHBIX CAEIOK MOTYT
MPUBECTU K BO3HUKHOBEHMIO TpaHCTPAaHUUYHBIX
(uHaHCOBBIX CIOpoB’, B TOM 4YHCIE C YUpexK-
JEHUSIMU MCJIAMCKOTO OaHKWHTAa U/UIU WHBIMU
WCJIaMCKUMU  (PMHAHCOBBIMM  OpPTraHU3AlMSIMU.

Takum oOpa3oMm, TeMa pa3pelIeHHs] CIIOpOB
B cdepe HCIaMCKUX (UHAHCOB HYXKIACTCS

B neJIieHalpaBJICHHOM MN3YyYCHUMU. HaHHaH
CTaTbd C€HIE€ OJMH I1Iar B 3TOM HaAIIpaBJICHHU.

TpaHcrpaHU4YHbIN
¢duHaHcoBbIN criop B chepe
UCJIaMCKUX PUHAHCOB:
OCHOBHbIE 3/1EMEHTbI NOHATUSA

TpaHcrpaHWYHBINA (UHAHCOBBII CIIOp BO3HWKAET
MPU COYETAHUM CIIEIYIONIUX (DAKTOPOB:
¢unancoswvlii  xapakmep  coeaku. Ilon
(MHAHCOBBIMM CIIEJIKAMM, KaK IIpaBWJIO, ITOHU-
MaoTCSl CACJKHU IO TPEeIOCTaBIeHUI0 OAHKOBCKUX
YCIIYT, YCAYI Ha pBIHKE LIEHHBIX OyMar, CIEJIKA
¢ (DPMHAHCOBBLIMM MHCTPYMEHTAMU W WHbBIE CHCIKU
10 TIPEeIOCTaBICHUIO YCIIyT (PMHAHCOBOTO XapaKTepa;

> URL: https.//rosinfostat.ru/religii-v-rossii/.

¢ URL: https://www.interfax.ru/business/765878.

" URL: https.//www.banki.ru/news/bankpress/ 2id=200540.

8 URL: https://regnum.ru/news/polit/3197862.html.

® URL: http.//www.eurasiancommission.org/ru/act/trade/dotp/sogl_torg/Documents/Interim %20Agreement %20
EAEU- ]ran inal. d

meimo/12 20] 7 0052 0062 (6)_Kuznetsov IDI3I62 pdf.
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* mpancepanuyrocms. Hammuue B (priHaHCOBOM
Clesike, CTaBIIell MpeIMETOM CIopa, MWHOCTPAHHOTO
aneMeHTa!l: yuacTue B cliesIKe pe3uIEHTOB Pa3HBIX TOCY-
JIApCTB, MCIIOJIb30BAHKUE BaTIOTBI MHOCTPAHHOTO (JUIst
CTOPOH) TOCYyIapCTBa, HAXOXICHWE OOBEKTa CHEIKHU
B MHOCTPAaHHOM (IJIT CTOPOH) TOCydapcTBe W T.JI.;

* pecyauposanue QUHAHCOB0I cleaku (uau ee
uacmu) Hopmamu wapuama. IlogoOHoOe perympoBaHue
MOXET OBITh 00YCJIOBJICHO TEM, YTO OTHOI U3 CTOPOH
SIBJISIETCS]  MICJTAMCKasl  (pMHAHCOBasl —OpraHM3aLINs
(HanmpuMep, UCTAMCKHUI 6aHK'? UIM MHBECTULIMOHHBI
¢oHa'"®), cobmomarolias HOPMBI IlIapuaTta B CBOeit
JesiTeNIbHOCTH. Takoke B TTOMOOHBIX CHE/IKAX KPEIUT
MOXKET OBITh BBIIAH C MCITOJIB30BAHMEM MCJIAMCKIX
¢uHaHCOB (B BalIOTE MYCYJbMAHCKOIO Tocyaap-
CTBA) W/WJINA TIPEACTABISCT COOOM TaK Ha3bIBacMBbIi
JIOTOBOp Mypabaxa'* (BUI AOTOBOpPa KYTLTH-TIPOIAXM),
3aKIIoYaeMblii ¢ COOMIOACHWEM HOPM  Ilapuarta.

Hcnamckue hriHaHCOBBIE OpraHU3aIMK (PYHKITU-
OHUPYIOT B MyCYJIbMAaHCKUX CTpaHax. YTOOBI CUUTATHCS
MYCYJIBMAHCKOM  CTPaHOi, TOCYyIapCTBO HOJDKHO
OTBEYaTh XOTSI Obl OTHOMY U3 CJIEIYIOIINX KPUTEPUEB:

* HOPMBI LlIapuaTa SIBJSIOTCS OMPeaeITIOIINM
PETyIsITOPOM OOIIECTBEHHBIX OTHOIIEHUA, B TOM
yucie B cdepe 3aKOHOTBOpPYECTBA U MPaBONpUMeE-
Henwus (ITakucrtan, Upan, Cynan);

* HCJIaM SIBJSIETCS TOCYIApCTBEHHON peu-
rueii (Mapokko, Manaiizus, Erurer);

* TIpoCcTO€ OOJBIIMHCTBO HACEJIEHUST UCTTOBE-
nyet uciaam (Muanonesus, Hurep, Cupust, Typuus).

COOTBGTCTBGHHO, cCIn (I)I/IHaHCOBaH opra-
HHU3aluAg ABJIACTCA PE3UIACHTOM Takou CTpaHbI,
TO €€ KOHTpar¢HT MOXKCT CTOJKHYTLCA C Heo0Xo-
JUMOCTBIO IPUMCHCHUA K CACIIKE (a BIIOCJICACTBUMA

M K TpaHCTpaHUYHOMY (PUHAHCOBOMY CIIODY,
BO3HMKILIEMY U3 TaKOU CAEIKN) HOPM, OCHOBAHHBIX
Ha COLMAIbHO-3KOHOMUYECKOU TOKTPUHE HCIaMa.

ITprMeHeHMe MOJHOCTHIO WJIM B YacTU HOPM
1mapuata K (PUHAHCOBOM cHelIke MOXET OBbITh
00YCJIOBJICHO IITMPOKUM CIIEKTPOM TIPEANOCHLIOK,
CBSI3aHHBIX C CYObEKTaMM WU OOBEKTOM COOTBET-
CTByIOIIIE crneiaku. BecbMa IIMpPOKOE TOJKOBaHUE
TMOHSATHUS «MyCyJIbMaHCKasl CTpaHa» caMo IO cebe
“MeeT 3HaueHue JUIs1 onpeaeeHus HeoOXOAUMOCTHU
HCIIOJIb30BaHMSI HOPM Illapuata B TOW WM WHON
YacTu Aaxe MPU OTCYTCTBUU TIPSIMBIX CYOBEKTHBIX
WIM  OOBEeKTHBIX  TIpeArochliok.  Pasymeercs,
crneurduKy TMpaBOMPUMEHEHUSI B Pa3HbIX MYCYJb-
MAaHCKHUX CTpaHax CJeAyeT YYMThIBATh MPU aHaIu3e
MEPCIIeKTUB UCTIOJIHEHUS apOUTPAKHOTO PeILeHMS .

3HayeHue HOpM LuapmaTa
Ansa apbuTtparka TpaHcrpa-
HUYHbIX CNOPOB B cPpepe
UcaaMcKmnx puUHaHCOB

Ilon HOpMaMu IIapyaTa 3a4acTylo MOHUMAIOT MCIaM
BOOOIIIE — HA TOM OCHOBaHUU, YTO B HEM OObEIMHEHBI
TTOHATHS «ITyTH» U «3aKOHa» BephI'®. ECTh 1 MHAast TOuKa
3peHUS: IapuaT SIBISIeTCS JIMIIb OAHUM W3 HCTOY-
HMKOB MCJIAaMCKOTO TIpaBa, TPEICTaBIISIONIM COBO-
KYITHOCTh Tpeanucanmii, comepxaiuxcss B Kopane
u CynHe"”. B mpakTike OpUTaHCKHX CYTOB OTMEYAIOCH,
YTO MPUPOJA HOPM IIapraTa CXOoaHa ¢ HeHAlMOHA b~
HBIMU CHICTEMaMM TTPaBOBOTO PETryIMPOBaHUS, TAKUMU
Kak lex mercatoria'®, oHaKO JaHHBIN TE3UC HE JUIIEeH
MPOTUBOPEYMi U TpeOyeT OTAENILHOTO aHaju3a.

I Kanaweesckuii B. A. Buewinesxonomuueckue coeaxu: npasosoe peeyauposanue. M., 2005.

2 URL: https.//cyberleninka.ru/article/n/islamskiv-banking-v-malayzii-arbitrazhnoe-razreshenie-finansovyh-sporov-i-
prepyatstviya-na-puti-ego-rasprostraneniya.

3 URL: https.//islamicmarkets.com/education/category/islamic-investment-funds.

4 URL: https.//cyberleninka.ru/article/n/murabaha-kak-instrument-islamskogo-bankinga.

50 npusedenuu 6 ucnoanenue apoumpaxcHolx pewienuti ¢ cmpanax bauxcneeo Bocmoka pacckasvieaemcs 6 cmamobe

K. Tanenckoeo 6 dannom nomepe. — Ilpum. peo.
16 URL: http://abhidharma.ru/A/Iclam/Content/0003.pdf.
7 URL: https:

cyberleninka.ru/article/n/k-voprosu-o-ponyatii-i-istochnikah-musulmanskogo-prava.

8 URL: https:

www.researchgate.net/publication/322405764_The_Role_of Shariah_Law_in_Islamic_Financial

Contracts_in_the_ UK _and_the US_A_Comparative_Analysis. Takace smom éonpoc paccmampugaemcs 6 cmamaoe 0. io.
H. Ucmauna Ceauma 6 anenosa3viuHoi yuacmu danHoeo Homepa. — Ilpum. peo.
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KnroueBble HOPMBI 1IapuaTa, KOTOPbIE aKTyaJlbHbI
JUTSl TPAHCTPAaHUYHBIX (PMHAHCOBBIX CIIOPOB, ChOp-
MyJupoBaHbl B Tpyae «Mcmamckas ¢uHaHcoBas
cucTeMa: COBPEMEHHOE COCTOSIHME U TepCrieK-
TUBBI  pa3BuTus»"®. KpaTko mnepeuncinMm  ux:

1. 3amper cTaBKM npoleHTa. Tak, 3ampeniaeTcst
puba (M3IMIIeK) — JIIo60e HeopaBIaHHOE TpUpa-
IIEHWEe KaruTajga Mpu 3aiiMe WU OCYIIEeCTBICHUU
TOPrOBOM CHENKU, TO €CTh JI00asi 3apaHee OIpese-
JIEHHasl CTaBKa, 3aBUCSAINAsl OT CPOKOB U BEJTUYMHBI
3aiiMa 1 He 3aBUCSILAst OT YCIEITHOCTH UHBECTUIINA.

2. Paznenenue pucka. Jlaiomuii B 10T MOJIy-
YyaeT cTaTyC MHBECTOPa, HO HE KPEeAUTOPA IO KPEaNT-
HOMY A0roBOpY. TaknM 06pa3oM 10CTUTAETCS paBHOE
pacrnpeziesieHue prckKa v Ha TTPpaKTUKE UCKITI0YaeTCsI
MpeabSIBICHUE OJHOM U3 CTOPOH TPAaHCTPAHUYHOTO
¢UMHAHCOBOrO CcIiopa OOOCHOBAHHBIX 3asBICHUN
0 TIOHYXACHUM K CIIeTKE Ha 3aBEIOMO HEBBITOTHBIX
YCIIOBUSIX.

3. JleHbI'M paccMaTPUBAIOTCS KaK ITOTEHIIM-
aJIbHBIN KanmuTajl, KOTOPbI CTAHOBUTCS CYIIIECTBY-
IOIMM JIMIIIb TOT/Ia, KOTAA BKJIAABIBACTCS B MPOU3-
BOACTBEHHYIO  jedTesbHOCTh.  ClemoBaTeabHO,
WUCTIOJIHEHUE  pEelIeHMsT IO  TpaHCIPaHUIHOMY
(pvHaHCOBOMY CIOPY C MCIaMCKMMU (hUHAHCaAMU
Mo oOIlIeMy TpaBUIy OOECeYeHO pealbHbIMU
aKTHUBaMU.

4. 3anpeT CIEeKYJIITUBHOTO TMOBEICHUS —
Melicup (maricup). Ha mpakTuke cyiiecTBoBaHUE
Melicupa 3aTpymaHseT pacnpoCTpaHEHUE IPOU3-
BOAHBIX (DUHAHCOBBIX WHCTPYMEHTOB, 00OpPOT
KOTOPBIX BO MHOTOM CB$I3aH C TMOJYYEHUEM CIIEKY-
JISTUBHOM TPUOBUIM TIpU TIOBBIIIIECHHOM pPUCKE.

5. HepymumocThb JIOTOBOPOB. HUcnam
CUMTaeT MCHOJHEHWE JOTOBOPHBIX 00s3a-
TeJbCTB BaxHelIeir 0053aHHOCTbIO CTOPOH
caenku. JlaHHBIM MOPUHIMIT  OOyCJIaBIMBaET
MOMYJSIPHOCTh ~ MPUMEHEHMS  J0CYAeOHBbIX/
J0apOUTpakHBIX TIPOLEAYP YPEeTryJIupoBaHUS
CTIOPOB, HAIPaBJIEHHBIX UMEHHO Ha COXpaHEHUE
JIOTOBOPHBIX OTHOIIEHUH (TTeperoBOpbl U Meau-
anms), 4yto Takxke ormeuvansoch B Otuete ICC.
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Hapsny c o0IIMMu MPUHLIMTIAMUA
cleayeT TaKke obOparaTh BHUMaHUE
Ha psIi HIOAHCOB, KOTOpPBIE MOTYT WMMETh IMPUH-
IUMUaJbHOEe 3HAYeHWE MpU 3aKIIOUEHUM CHEIOK
C WCJIaMCKUMU (prMHAHCAMM W HEMOCPEICTBEHHO
B paMKax CIIOPOB, BO3HUKAIOIIMX U3 TAKUX CAEJIOK.

Kak n3BecTHO, OCHOBHBIE T€UEHHUSI B paMKax
ncjaaMa IpeacTaBleHbl CYHHUTAMW W IIUUTaAMM,
MpUYEM CYHHUTOB OOJBIIMHCTBO (WX YHUCIO
B pPa3HBIX MCTOYHUKAX olleHWBaeTcs B 85—90%
OT 0011IeTO Yrcia MycyabMaH B Mupe?’). OTHOIIEHUS
MEXIy TIpEeICTaBUTEASIMM  NaHHBIX TEUYECHMI
JIOBOJILHO CJIOXHBIE€, MO3TOMY IMPHU 3aKJIIOYEHUU
(UHAHCOBOI CAEAKM U BEeIEHUU apOUTPaKHOTO
pa3dupaTeabcTBA HEOOXOAWMO YUUTHIBATH CBSI3b
cropa C TOCYyIapCTBOM, SIBJSIOIIMMCS TIpeu-
MYIIECTBEHHO (WJIM TIOJIHOCTBIO)  IITMMTCKUM
VI CYHHUTCKUM.

CrenyeT Takxke MOMHUTB, YTO B UCJIaM€ €CTh
HECKOJIBKO KO (Ma3XxaboB), TOJKYIOIIUX MPUH-
UMbl IIapuaTta, — YeThIpe Y CYHHUTOB U OJHA
Y LIMUTOB — KOTOPbIE MOTEHIIMAIbHO MOTYT BbICKa-
3bIBaTh pa3Hble TOUKMU 3PEHUS B OJHOW M TOM ke
cutyanuu. Bce aTo Hy>)KHO MMETh B BULy ITPU COTJIa-
COBaHMM OTOBOPKM O IPUMEHUMOM IpaBe, Tpebo-
BaHUI K KaHauaaType apOuTpa B apOUTpakHOM
cornamieHuu U T.A. Ecim crop Heob0xoaumo
paspemiaTb ¢ y4eTOM HOPM IlapuaTta, TO >KeJja-
TeJIbHO, YTOOBI apOUTpP TMPUAECPXKUBAJICSI TOTO K€
PEIUTUO3HOTO TEYEHUS W OTHOCWICS K OOIIeMy
C UCJIaMCKO# (hpMHAHCOBOIT opraHu3anuein Mma3xaoy.

B cyneOHOIT TpakTWKe W3BECTHBI MPUMEPHI
yYKa3aHUs B OTOBOPKE O MTPUMEHUMOM MPaBe TOJbKO
KOHKPETHOTro TeueHus nuciaama. Tak, B aeae Musawi
v. RE International, B KOTOpoM paccMaTpuBajcs
CMOpP B OTHOIIIEHUM MpPaB Ha 3eMEJIbHBI y4acTOK
HeJgajleko OT cTaguoHa «Yamonu» (Wembley
Stadium) B JIoHmoHe, oTMevanach (oOpMyIUpPOBKa
OroBOpPKM 00 apOuTpaxke WU MPUMEHUMOM IIpaBe
C YKazaHMEM Ha TO, 4YTO KOHTpPaKT peryjaupy-
eTcsl IIMUTCKUM HCJIaMCKUM TIpaBoM (TO €cCTb
HOpMaMM Illapuata B UX MOHMUMAHUM IIUUTAMU):

D Henamexas gunancosas cucmema: cospemennoe cocmosinue u nepcnekmuent pazeumus / I1. Tpynun, M. Kamenckux,

M. Mygmsaxemounosa. M.: UDIIII, 2009. C. 10-23.
20 URL: https:

islam.global/obshchestvo/istoriva/kto-takie-sunnity-i-shiity/.
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«CmopoHbl doeosopunuce, umo Cnopul
mexncdy Mycasu u JloHOOHCKUM aceHmCcmeom
pazeumus  6yodym  paspeuiamvcs  apoumpom
weiixom  Moxcenom Apaku  OKOHuUamMeAbHO,
8 coomeemcmeuu co CMmanoapmami UcAamcKo20
npasa. CmopoHbl 002080pUAUCH, YMO 6Ce UX
KOHmMpaKmusle 0053amenvcmea NnoO4UHAHONCA
WUUMCKOMY UCAAMCKOMY npagy»?'.

BaxxHo oTMETHUTh, UTO Ha MpPaKTUKE HOPMBI
mapvaTa MOTYT CTaHOBUTBHCS JOTIOJTHUTEIbHBIM
pPEeryjsiTopoM  TpaHCTpaHUYHON  (PUHAHCOBOU
CACJIKM U, COOTBETCTBEHHO, HCIOJIb3YIOTCS
COBMECTHO C MPUMEHUMBIM aHTJIMHACKUM TTPpaBOM?2,
B kauecTBe mpuMMepa MOXHO Ha3BaTh JIeJIO
Sanghi Polyesters Ltd. (India) v. The International
Investor  KCFC (Kuwait), B KOTOPOM
HOpMBI  IlIapMaTa ChITpajiud  OOJIBIIYIO  POJib.

Ocob6eHHoCcTH apbuTparka
TpaHCrpaHUYHbIX PUHAHCO-
BbIX C[TOPOB C MPUMEHEHNEM
HOpPM LUapuaTa

Psan ocobeHHocCTelt, KOTOpbie CIAEAYeT YYUTHIBATh
JUIS 1eJieil  cropa, CBSI3aHHOTO ¢ MCIaMCKUMM
(puHaHcaMu UM TpPUMEHEHHWEM HOPM Illapuara,
MPOSIBJISIIOTCS  HAa BCEX CTaausIX apOUTPaskHOTO
pa3dMparTeabCTBa, OT 3aKIIOYEHUST apOUTPaKHOTO
corjlallieHUsT U 0 MPUHYAUTEIHHOTO UCTIOTHEHUS
apOUTPaXKHOTO PELICHMUSI.

ApOuTpaxkHoe coIIallleHue He  SBISIETCS
KOHTPAKTOM, TPaIUIIMOHHO TMPUCYIIUM CHUCTEME
HMCJAMCKOTrO TIpaBa; IMCKYCCHMU BO3HUKAIM JaXe
0 TOM, SIBJIIETCS JIM OHO 00s13aTeJIbHBIM ISl CTOPOH

2L URL: https:
22 URL: https:

C TOUYKHM 3peHUsT HOpM Iapuara®. TeM He MeHee
yYKa3aHHBIM BbIIIE OCHOBOIOJJATAIONINI TTPUHIIUIIT
HEPYLUIMMOCTH TOTOBOPOB JOJDKEH TapaHTHUPOBATH
B TOM YMCJIE U COOJIIOeHNE apOMTPaKHBIX COIJIa-
meHuii. Ho BOCHPUHAT M MCIAMCKHM IIPaBOM
MPUHIIAT aBTOHOMHOCTU apOUTPaKHOI OrOBOPKM?
OTBETUTH Ha 3TOT BOIPOC OJHO3HAYHO 3aTPYIHU-
TeJbHO. B JmTeparype oTMeuaercsl, YTO BOIIPOC
ABTOHOMHOCTHU apOUTPaKHON OrOBOPKM B MCJIaM-
CKOM ITpaBe He pelreH?. B To ke BpeMsI B OTIeTbHBIX
MYCYJIbMaHCKUX CTpaHax, HarpuMmep B CaymoBCKOI
ApaBuu, ABTOHOMHOCTb apOUTpaKHOM
OrOBOPKM  YCTAHOBJIEHAa  3aKOHOJATEILCTBOM?,
HopwMmbl mapuaTa He HajaraloT orpaHUYeHUI
Ha KOJMYECTBO apOUTPOB, paccMaTpUBAIOLINX
cnop. B KopaHe MoxXHO pgaxe yBUAETb HaMeK
Ha apOuTpaxk c AByMs apOUTpaMHW — B YETBEPTON
cype (4:35) ykazaHo:
«A ecau medic cynpyaceckoll napoii
Buvi onacaemecs paspuwisa,
To npuzoeume deyx cyoeii —
I1o 00HoMy om Kaxicdoil uz cemvu (cynpyeos).
H ecau noxceaarom npumupumaocs,
Yempoum um coenacue Annax, —
Iloucmune, Annax oceedomaen u edaem
0 8CAKOI euu»*.

Hcnamckast opucnpyaeHIus CKJIOHHA Mpeab-
SIBJATh K KBaJIM(MUKAIMK apOuTpa TpeOOBaHUS,
aHAJIOTUUHBbIE  CcyAeiickuM. B  TpagulMoHHBIX
WCTOYHMKAX OTMEYaeTcsl, UYTO CYAbSl <«0d0AdceH
OblMb 3PENbIM MYAICHUHOU-MYCYAbMAHUHOM, MYOPbIM,
Cc80000HBIM, 30PABOMBICAAULUM, CHPABEONUBHIM YeA0-
eexom u ropucmom»?. MOXHO M B TaKOM CiIydae
Ha3HAYMTh B KAUeCTBE apOUTpPa KEHIIUHY, TTPeaCcTa-
BUTEJISI UHOM peJIuruu Ui Heropucta? OTMevaercs,
YTO WcIaMcKasl IOpUCTIPYACHINS MPU3HACT HEU3-
0CXKHOCTh B3aMMOJICICTBUS MEXIy MyCyJIbMaHaMU

access.portico.org/Portico/auView ?auld=ark:%2F27927%2Fphx21m In39z.
‘mena.thomsonreuters.com/en/resources/articles/arbitrating-islamic-banking-and-finance-disputes.html.

2 URL: http://nigerianlawguru.com/articles/arbitration/ARBITRATION %20UNDER %20THE %20ISLAMIC %20S HARIA.pdf.

2 URL: https:

eprints.lancs.ac.uk/id/eprint/133607/1/11003801.pdf.

2 URL: https:

www.acerislaw.com/arbitration-saudi-arabia-2012-saudi-arbitration-regulations/.

% [Ipum. ped. Texem dan no ucmounuxy: Kopawn. Ilepecod cmvicnoe u kommenmapuu HMman Banepuu Ilopoxoeoii. —
M., PUIIOJ kaaccuk, 2019. URL: https://medinaschool.org/library/creed/koran/perevod-korana-porohovoj.

27 URL: https:

www.abacademies.org/articles/the-impact-of-sharia-on-the-acceptance-of-international-commercial-

arbitration-in-the-countries-of-the-gulf-cooperation-council-6626.html.
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M HeMycyJbMaHaMM B COBPEMEHHOM IapajurMe
MEXAYHApOIHOM TOProBJAM, a CJeI0BaTeIbHO,
U B apOouTpaxke. MHOrue MycyJabMaHCKUE CTpaHBbl,
B yactHoctu WMopnanus, Eruner u OAD, mo3Bo-
JISTIOT KEHIIMHAM 3aHUMAaTh CyJAeOHbIC TOKHOCTU
— CTOWUT OXMIATh, YTO Ha3HAYEHUE >KEHIIMH-ap-
OUTpPOB TaM Takxke JOmycTuMo. TpebGoBaHue
HAJIMYMS OPUINUECKOT0 00pa30BaHusI Ha TIPAKTUKE
HE JIOJDKHO BBI3BIBATH CYIIECTBEHHBIX ITPOOJIEM,
TaK Kak abCOJIOTHOE OOJIbIIMHCTBO apOUTPOB JIUOO
SIBJISIIOTCS FOPUCTaMU, TMOO ITPOXOAMIU TTOBBIIIICHUE
KBATU(GUKALIMK B 00JaCTH  IOPUCIIPYACHIIMU.

[IpoGmemMaTka TpU3HAHUST W TIPUBEICHUS
B MWCIOJIHEHHE WHOCTPAHHBIX CYHEOHBIX pEILICHUI
B MYCYJbMAaHCKMX CTpaHaX BecbMa OOIIMpHA
U HE MOXET OBbITh JeTaJIbHO pacCMOTpeHa B hopMarte
cratbu. [ng Oojiee MOAPOOHOTO M3YyYEHMST 3TOM
TEMbl MOXHO IIOPEKOMEHIOBaTh MCCJICIOBaHUE
n-pa  Aomymnbel  Moxammena Anb-AOQymiIbl  An
Examination of the Role of Shariah in the Recognition
and Enforcement of Arbitral Awards in Saudi Arabia®.
W3 naHHOTO TOKYMEHTA CJIEIYET, YTO PEIIEHUS JTOKATb-
HOTo apOuTpaxka Ha MPaKTUKEe OOBIYHO MPUBOASITCS
B MCIIOJIHEHUE, TOTIA KaK PelIeHUs] MEXKIyHAPOIHBIX
apOuTpaxeil TOABEpraloTcsl CyAeOHON MpOBEpKe
U CyObsl MOXET, HallpuMep, OTKa3aTh B MPU3HAHUUN
U TIPUBEACHUM B MCIIOJHEHUE pPEeIIeHUs, KOTOpOe
MPOTUBOPEYMUT JyXy HOpM IapuaTta. WHTepeceH
aHaIM3 MCIOJHUMOCTU apOMTPaKHBIX —PelIeHUI
O TIPUCYXAGHMM TIPOLICHTOB, 4YTO, OYEBUIHO,
MpoOJeMaTHYHO B MYCYJIBMAHCKMX  cTpaHax’.

Jlaxke TOBEPXHOCTHBI 0030p IMOKa3bIBACT
MHOTOOOpa3zue MpodjieM, CBSI3aHHBIX C paspelie-
HUEM B apOMTpaxe CIOPOB, CBA3aHHBIX C MCJIaM-
cknMmu ¢puHaHcamu. [TosToMy py BO3HUKHOBEHNH
MOAOOHOrO CIopa PEKOMEHAYeTCsl TpPUBIEKATh
CIeIMATUCTOB, UMEIOIINX COOTBETCTBYIOIIMI OTIBIT.
O6Jieryut mpolecc U odpalleHre B CreLuaIu3upo-

% Ibid.

22 URL: https://ore.exeter.ac.uk/reposito
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BaHHOE apOUTPaXHOE YUpeXKIEeHUE, KOTOPOE UMEET
JIeJI0 CO CIOpaMU, PEryJvupyeMbIMUA HUCITAMCKAM
MpaBoOM, HaIpUMep:

* WMcmaMcKkuil LIeHTp TpUMUpPEHUs U apOou-
Tpaxa’!, KOTOpHIil IMpeaiaraeT Mpoueaypy MpuMHU-
peHus (reconciliation) B KadyecTBe MpeaOYTH-
TEJBHOTO CcIoco0a pa3pelieHusl TpaHCTPaHUYHBIX
CIIOPOB U MMEET B CBOEM COCTaBe apOWUTPOB-3IKC-
MEePTOB B 001aCTH HOPM IlIapuaTa;

*  A3MaTCKUi1 MEXIyHapOIHBIN apOUTPaKHBII
LIEHTP??, y KOTOPOTO HE TOJBKO €CTh BO3MOXHOCTb
Ha3HayaTh apOMTPOB — IKCIIEPTOB B 0071aCTH HOPM
lIapvata, HO W MPEAyCMOTPEH CIeUaIN3UpPO-
BaHHBII apOUTPaKHBINA perlaMeHT 151 pa3pelleHUs
CIIOPOB € MCIaMCKUMM (prHaHcaMu i-Arbitration
2018 wm mpemraraetcsa Mem-ap0o  (MeaMarus
C BO3MOXHOCTBIO TIepexojia B apOUTpax) KakK Mmpei-
TMOYTUTEJIbHBIN CIOCO0 pa3pellieHUs TAKUX CIIOPOB;

* Maaif3uiicKuii [eHTp Meauanuu’*, mpeu-
MYIIECTBOM KOTOPOTO SIBISIETCSI BO3MOXHOCTH
BbIOOpa IS pas3pellieHus]  TPaHCTPAaHUYHOTO
(puHaHCcOBOrO cropa wmenuaTtopa, pasOuparole-
rocsi B UCJIaMCKOM TIpaBe W/WJIM B OaHKOBCKOM
nene W (uHaHcax. B 1gaHHOM TIEHTpe Takxke
MPUHSAT COOCTBEHHBI apOWUTPaXKHBIN pErIaMeHT.

CornacHo Ortuety ICC MHcnamckuii 1EeHTp
MPUMUPEHUST U apOuTpaxka He SBJICTCS MOIMy-
JSIpHBIM ~ (DOPYMOM IS pa3pellieHUus] CIIOPOB
— B OTIMYME OT A3MATCKOTrO MEXIYHapOIHOTO
apOuTpaxkHOro IeHTpa W Manali3uiickoro 1eHTpa
MeIualuu.

Ha npumepe A3maTCKOro MeXIyHapOIHOIO
apOUTPaKHOTO 1IEHTpa MOXHO OOO3HAUYMTH HEKO-
TOpbIE TIPOLEAYPHBIE OCOOEHHOCTU pa3pelieHUsI
TPaHCTPAaHWYHBIX (DUHAHCOBBIX CIIOPOB C HUCJIaM-
CKUMU (pUHAHCAMU TI0 perjlaMeHTy i-Arbitration
2018. JlaHHBII periaMeHT caM Mo cede YYUTHIBAeT

bitstream/handle/10871/30728/ALABDULLAH pdf?sequence=2.

SOURL: https://dspace.stir.ac.uk/bitstream/1893/23090/ 1/ Enforceability %200f%20Arbitral % 20Awards % 20Containing %20

Interest.pdf.
SUURL: https:

32 URL: https

www.iicra.com.
www.aiac.world.

33 URL: https://www.aiac.world/wp-content/arbitration/AIAC-i-Arbitration- Rules-2018.pdf. Ilodpobuee o peeaamenme

i-Arbitration 2018 ywumaiime 6 anenosnsviuHol yacmu danHoeo Homepa. — Ilpum. ped.

3 URL: http.//www.malaysianmediationcentre.org.
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HOpPMBI IIapuaTa W II03BOJISIET pa3pellaTh CIOPHI
C HCIaMCKUMU (UHAHCAMU C TIOMOIIbIO apOu-
Tpaxka, agbIOAWKALIMA, MeIWAllMd W IPOLEAYpPhI
Mmen-ap6. CornacHo perjgameHTy i-Arbitration
MeI-ap0 SIBJISIETCS IIPUOPUTETHOM IIPOLEAYPONA.
Hnsg  apbutpa TpeaycMOTpeHa  BO3MOXKHOCTD
BBICTYITUTh ¢ OOpallleHeM K IIapuaTCKOMY COBETY
WM 3KCIEPTY IO HOpMaM Iapuara®® — B 3aBUCH-
MOCTH OT TOTO, KTO, TT0 MHEHUIO apOuTpa, obaagaeT
KOMIIETEHIIME JUIST pa3pelieHUus MMEIIerocs
Borpoca. OmHAKO CTOPOHBI TPAHCTPAHUYHOTO
(MHAHCOBOTO CITOpa BITpaBe He COTIACUThCSI C TPaK-
TOBKO1 IIPMHIIUTIOB IIIapHraTa IapuaTCKUM COBETOM
WM BKCIIEPTOM M TIPUBJIEYb CBOMX BSKCIIEPTOBY.

B sakimioueHue OTMETUM, 4YTO pa3pellicHue
TPAaHCTPAaHUYHBLIX (PUHAHCOBBIX CIIOPOB C MCJIAM-
CKMMHU (PMHAHCaAMM, Ha Halll B3IJISIA, B OJvoKaIIme
roJbl OyIeT 3aHMMAaTh BCe OOJNBIIYIO JOJIO PhIHKA

35 ynxmot 1u 2 npasuna 11 peenamenma i-Arbitration.
% [pasuno 29 peenamenma i-Arbitration.
37 URL: https:

paspeliieHus cnopoB. Kak oTMevan B CBOeil CTaThe
K. 2. H. A. 0. XKypasnes, «edsa au ne éce cmpant,
umerouue amouyuy no obpemenuro UAu 3akKpe-
naeHulo cmamyca MexdcoyHapooH020 OUHAHCOBO20
ueumpa (M®DIL]) — om Beauxobpumarnuu u Ppanyuu
do Cuneanypa, FOxcnoii Kopeu u Hnonmuu, — mem
uau  UHLIM  0bpaszom  yuumoelearom  “ucaamckuil”
ghaxmop 6 ceoeili HOpMaAMUBHO-NPABOBOI baze U ceoux
rKonyenuyuax M®II. Dmo, moixcHo ckazams, 1615emcs
Ce200HS  CAONCUBUIUMCH  MUPOBLIM CMAHOAPMOM»™,
Ecnu xorpa-HuOyab MmjiaHbl TOCTPOSHUST MUPOBOTO
(prHaHCOBOTO 1IeHTpa B MOCKBe (I MTHOM Topoje
Poccruu) BHOBB MpPUOOPETYT aKTyaJdbHOCThb, YYET
«HCJIaMCKOTO (pakTopa» Takxke OyIdeT HEeoOXOIUM.
TeM BpeMeHeM HaM, CIIeIMaIMCTaM 110 pa3peieHnIo
CIIOPOB, CJIENyeT PACIIMPATh KPYro3op u ObITh
TOTOBBIMM BBICTyMaTh Ha CTOPOHE KaK «OOMaHy-
TOr0 JOJDKHWKA», TaK W <«IOBKOTO KpPEIUTOpa».

cyberleninka.ru/article/n/islamskie-finansy-i-ih-prepodavanie-kak-akademicheskoy-distsipliny.
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APBUTPAXX B OB bEAUHEHHDbIX
APABCKNX SMUPATAX

Cepeeli uneeka
cmapuwud ropucm
Galadari Advocates
& Legal Consultants

TOU WJIM MHOM (hopMe apOUTpak MpaKTUKyeTCsl Ha ApaBUIICKOM MTOJTYOCTPOBE,
KOTOpPBII BKJIIOYAeT B cebsI COBpeMEHHYIO TeppuTopuio OObearHEHHbIX
Apabckux DmupatoB (OAD), Ha MPOTSKEHUU ThIcsueaeTuil. B nomycyiib-
MaHCKOl ApaBuUM TIJIeMEeHa paspellagyd CIIOpbl, IMepenaBas WX TpeTben
CTOpPOHE, TIOJIb30BaBIIEICS BCEOOIIMM YBaxXeHHEM M aoBepueM. BriocieacTtBuu
JaHHas ¢opMa paspellleHus] CIopoB OblIa Mpu3HaHa uciamMoMm. K mpumepy,
npopoka MyxamMmeIa HEOJHOKPATHO MPOCWUJIM BBICTyNaTh B KauyecTBe apOUTpa.
Kopan u CyHHa moquepKuBaroT MPeMMYIIECTBA pa3pellieHrs] CIIOPOB B KOPOTKHE
CpPOKM M Oe3 TIpUBJICUECHMS JIMIITHETO BHMMaHUs. B OTCYTCTBHME CyIoB B Te BpeMeHa
apOUTPaKHBIN TTPOLIECC ObLT €MMHCTBEHHBIM CPEACTBOM JOCTVZKEHMS TAKOTO pe3yJibTara.
Haubornee s1BHO apOuTpaxk ymoMrHaeTcsl B ueTBepToii cype Kopana (4:35), rie rosopurcst:
«A ecau medic cynpyceckoil napoii
Buvt onacaemecs paspuisa,
1o npuzosume deyx cyoeii —
I1o 00Homy om Kaxcooit uz cemvu (cynpyeos).
H ecau noxceaarom npumupumaocs,
Yempoum um coenacue Annax, —
THoucmune, Annax oceedomnen u gedaem o 6caKoll e’y

CeroaHst apoutpaxHas npaktuka B OAD cTpeMUTCS COBMECTUTh TpaaullUuu

U COBPEMEHHbIN MOAX0/ K pACCMOTPEHUIO JIeI.

OA3 1 cB0o60aHblE SKOHOMUYECKNE 30HbI

OAD — o910 enepaTUBHOE TOCYIApCTBO, COCTOSIIEEe W3 CEMU SMUPATOB:
Aoy-Jlabu, Amxman, [y0ait, Pac-snp-Xaiima, YMm-amb-KaiiBaitn, ®ymxeiipa
n Mapmxa. B OAD cymiecTByeT MHOXECTBO CBOOOTHBIX 9KOHOMMYECKHUX 30H,
CO3MIaHHBIX MOJ KOHKPETHBIE LEJIU, OTPacid W BUAbI SKOHOMHYECKOUN MESITEb-
HocTu. Hambosee peseBaHTHBIE W 3HAUYMMBbIE 30HBI UISI JaHHOTO oO30pa —
MexnyHaponHbiii ¢uHaHcoBBIM 1eHTp IHybast (Dubai International Financial
Centre, DIFC) u InobanbHblii pblHOK AOy-/ladbu (Abu Dhabi Global Markets,
ADGM), obpazoBanHbie B 2004 m 2013 romax COOTBETCTBEHHO ISl TpPUBIIE-
YEeHMS MHBECTUIIMI MEXIYHApOIHBIX MpearpuHUMaTeeii B aKoHOMUKY OAD.

DIFC nMmeeT coOCTBEHHOE TIpaxIaHCKOE, KOMMEpYeckoe U apOuTpakHoe
3aKOHOJATEILCTBO M B 3HAUMTENBbHOW CTEMEHMW CleIyeT IOAXOMY aHIJIMHACKOTO
0011Iero mpasa; ecTh 31ech U cBou aHros3biuHbIe cyabl, DIFC Courts. Y ADGM
TaK>Ke UMEIOTCST COOCTBEHHOE rpaXkIaHCKOE U KOMMEPUYECKOE ITPaBo, BKIII0Uasi CBOM
ApOUTpaXkKHbBIN perjjaMeHT W aHTJI0sI3bIYHbIE cynbl obiero mpaBa, ADGM Courts.
Onnako B otimure or DIFC ADGM npuMmeHsieT aHTIUicKre 3aKOHbBI HAMPSIMYIO.

! Kopan. [lepe6od cmbicaos u kommenmapuu Uman Banepuu ITopoxoeoii. — M., PUITIO/ kaaccuk,
2019. URL: https://medinaschool.org/library/creed/koran/perevod-korana-porohovoj.
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3aKoHbl 06 apbuTparke

B 2018 roay B OAD ObLT NPUHSAT U BCTYNWI B CUITY
DegepanbHblil 3akoH Ne 6 «O6 apbutpaxe» (najiee
— ApbuTtpaxkHbiii 3akoH OAD), HO pa3peliaTh CIIOPhI
MPU TTIOMOIIM COBPEMEHHBIX apOUTpaXKHBIX pa30ou-
paTebCTB, KOHEYHO, HayajJlu Tropas3lo paHblIe.
ApOutpaxHsiii 3akoH OAD ormeHms cT. 203—218

®eaepanbHoro 3akoHa Nell or ot 1992 roma
«O rpaXIaHCKO-TPOIIeCCyaTbHOM 3aKOHE»,
KOTOpbIE ~ paHee  peryIMpoBaiud  apOuUTpax

B cTpaHe. ApOouTpaxkHblii 3akoH OAD, B OCHOBY
kotoporo Jjer Tumosoi 3akoH HOHCHUMTPAII,
MPUMEHSIETCSI Ha OCHOBHOIW TEPPUTOPUU CTPaHBI
(onshore), Ho He B DIFC unu ADGM (offshore),
Ie eCTh COOCTBEHHBIE 3aKOHBI 00 apOuTpaxke.

Apoutpax B DIFC perynupyetcs 3aKoHOM
DIFC Nel or 2008 roma ¢ BHeCEeHHBIMM ITOIpaB-
kamu (majee — Apoutpaxsbiii 3akoH DIFC),
apoutpaxk BADGM — ApOUTpakHBIM periaMeHTOM
2015 roga ¢ BHECEHHBIMHU IMOIpaBKaMu (magee —
ApOutpaxHsiii perlameHT ADGM). ObGa 3akoHa
Takke ocHoBaHbI Ha TunmoBom 3akoHe KOHCUTPAJIL.

MexxayHapoaHble
cornaiueHums

OAD  4gBISIIOTCS  YYaCTHUKOM — psiia  JIOTOBOPOB
O TIpYM3HAHWUM W TIPUBEACHWM B MCIIOJHEHWE apOu-
TpaXXHBIX peleHui, B ux yuciie KoHBeHims 00 ypery-
JIMPOBAaHUY MHBECTULIMOHHBIX CITOPOB MEXITY TOCyaap-
CTBAMM M TpaxkgaHaMM APYrux rocygapctB 1965 roma
(ICSID Convention); 3p-Pusiiackas KOHBEHLIMS
0 COTPYIHWYECTBE IO CYyACOHBIM BOIPOCAM MEXKIY
rocynapctBamuJInurnapadekuxrocynapcts 1983roma?;
Konsenuuss CoBera coTpynHUYECTBA apabCKMX
rocynapctB [lepcuackoro 3ammBa 00  MCMOJ-
HEHUU TIOCTAHOBJIEHM, Jejerauii M CyacOHBIX
yBegomsieHnii 1996 roma M, 4TO HEMAaJOBAXHO,
KoHBeHIIMST 0 TPU3HAHUW U TIPUBEACHUU B UCIIOJ-

HEHUE MHOCTPAHHBIX AapOMTPaKHBIX pEIICHUN
1958 roaa (Hpro-Mopkckas KOHBEHIINST).
O0benMHEHHBIE ApabOckue OMUpPaTHI

OPUCOCANHUINCH K HBIO—I/UIOPKCKOVI KOHBCHII MU

B2006T0omy. DIFCu ADGM TakKe TpUMEHSIIOTITOJI0-
JKeHUST TaHHOW KOHBEHIIWU, TOCKOJBKY SIBISIOTCS
yacTbio OAD.

OAD Takke 3aKJIIOUWIN JTBYCTOPOHHUE TOTO-
BOPBI, Kacarmllrecs B3aMMHOTO CyIeOHOTO COTPY/I-
HU4ecTBa (MMpU3HaAHWE U TIPUBEACHUE B UCTIOJIHEHUE
CyIeOHBIX pEelIeHU U CyaeOHBIX MOCTaHOBIECHUI,
BKJIIOYAsl TIpUKa3bl 00 MCIOJTHEHUU apOUTPaXkKHbBIX
pelleHuit), ¢ psSaOM TOCYIapCTB, B YaCTHOCTHU
¢ Apwmenueit, AsepOaiimkaHoMm, Kuprusueii,
TamxukuctaHoM wu Benukoopuranueit. Kpowme
Toro, OObenuMHeHHBIE  Apabckue  OMHMpPaTHI
SIBJISTIOTCSI  CTOPOHOM JBYCTOPOHHMX WHBECTUIIN-
OHHBIX JOTOBOPOB C MHOXECTBOM TOCYIapCTB,
B YKCJIE KOTOPBIX, Haripumep, ApMeHus, ABCTpus,
AzepOaifkaH, benapyce, BenukobOpuranusi,
Kuprusus, Pymbinus, Poccust, Cepoust, CioBakusl,
Typuus, TypkMmeHucTaH, Y30eKuCTaH, YKpauHa,
YepHoropus, Yexus, I[eeiimapus, ODCTOHWUS.

Ap6uTparkHbie LeHTPbI

OaHUMM W3 BEAYIIUX apOUTpaXKHBIX IIEHTPOB
Ha  TeppuTOpuU  ApaBUICKOIO  IMOJyOCTPOBa
saBisitoTcss  Jlybalickuit  MeXIyHapomHBbIi apOu-
tpaxHbiii 1HeHTp (DIAC) m IleHTp KomMmepue-
CKOrO TIpUMHUpPEHUs U apbuTpaxa AO0y-/ladbu
(ADCCAC). B 2016 romy 6bUT OTKPHIT MOpPCKOIi
apoutpaxHbslil ieHTp OmupatoB (EMAC). JIpyrue
amuparbl, Bkiaouas [Mapmky m Pac-anb-Xaiimy,
OTKPBUIM COOCTBEHHBIE apOUTpaXKHbIE IIEHTPHI.
B OAD Takxke HaxomuTcss MexXayHapOIHbBIN
WCIaMCKMI 1IEHTp TIpUMUPEHUs W apOuTpaxka,
CO3MaHHBIM IS PAcCMOTPEHMST e, KOTOpbIe
pPeryaupyloTcsl IIapuaToOM, MCIAMCKUM IPaBOM.

Apoutpaxusiii neHtp DIFC-LCIA, pacnoio-
keHHbI B DIFC, 66111 ocHoBaH B 2008 romy u s1BsI-
etcst coBMecTHBIM TTpoekToM DIFC u JIoHmoHcKoTo
MexayHapoaHoro apoutpaxkHoro cyga (LCIA).

B ADGM HeT MHCTUTYTa, KOTOPBIN Obl aaiMU-
HUCTpUPOBaAJ  apOUTpaxkHbie pa3OMpaTebCTBA.
OnHako HemaBHO CO3MaH apOMTPaXKHBIA LIEHTP
(ADGM Arbitration Centre), KOTOPBIi MOXKHO
WCIIONb30BaTh [MJId TPOBEACHUS apOUTPakKHBIX
CIYIIaHUM, MPOJABUKEHUS aJITEPHATUBHBIX

2 [lodpobuee 06 smom moxcHo npouumams 6 cmamve Koncmanmuna lasenckoeo 6 dannom Homepe. — [lpum. peo.
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METO/IOB pa3pelleHus] CIOPOB U OOyYeHUsT apOu-
Tpaxy v Meauauuu. 3Aech XKe HaXOaUTCs TpecTa-
BUTEILCTBO MeXIyHApOIHOTO apOUTPaKHOTO Ccy1a
MexnyHapoaHOI TOproBoii majaTel Ha BavkHem
Boctoke n B CeBepHoii Adpuke (ICC MENA),
OHO Hayajao paboTaThb B TOJHYIO CHJIy C SIHBaps
2018 roma, BKJIOYask PETUCTPALMIO apOUTPaKHBIX
nen B coorBeTcTBUM C  Permamentom ICC.
B nexa6pe 2020 roma ICC u ADGM o00baBuan
0 CKOPOM OTKPBITUHU ISITOTO 3apybexxHoro oduca
cekperapuata ICC B Ady-/ladu.

HekoTopble npakTuyeckmne
acnekTbl apbutparka B OAD

ApOuTpaxkHble COIJIAIIEHUSI COCTaBJISIIOT OCHOBY
apOuTpaxkHbIX paszouparenbctB. Ilpu  cocTaB-
JIeHUM apOuTpaxkHoil oroBopku B OAD cremyeT
00paTUTh 0CO0O€ BHHUMaHWE Ha PSS HIOAHCOB.

JloBepeHHOCTb

Yrto KacaeTcsd «OHIIOpHOW» topucaukuuu OAD,
CYIIECTBYET PSII MECTHBIX ITPaBUJI, KOTOPbIE MOTYT

IMOKa3aThCsI  HE3HAKOMBIMU  NPAKTHUKYIOIINM
MEXIYHApPOIHBIM apOUTPaKHBIM CIICIIAATMCTAM.
Hanpumep, IOpUINYECKIE MpeICTaBUTENIH,

yyacTBylolllMe B apOuTpaxe, OOBIYHO JOJIKHBI
MPEaOCTaBUThACHCTBYIONIYIO HOTapUaJbHO 0(hOPM-
JIEHHYI0O JOBEpPEHHOCTb OT CBOUX JTOBEpUTEJICH.

OdopmiieHue AOBEPEHHOCTU y HOTapuyca
MIpU JUYHOM TMPUCYTCTBUM KJIMEHTA OTHO-
CUTEJIbHO ObICTpasi W JAellueBas Ipoleaypa.
OnHako, eClu KJIMEHT HaxXOAMTCs 3a pyOexKoM
U He uMeeT BO3MOXHOCTU TmoceTuTb OAD,
npolecc MOXeT 3aTSIHYThCSI Ha HECKOJbKO
HeJlleIb: HeOOXOAWMO BBIMIOJHUTL CEPTUMPUIIN-
POBaHHBIN TTEPEeBOI Ha apaOCKUIA SI3bIK, IMOAITN-
caTh, a 3aT€M W <«JIeraju3oBaTh» TOBEPEHHOCTH
B mocojabcTBe OAD B cTpaHe, rae HaXOAUTCS
KJIUeHT, W MunHuctepctBe toctunuu OAD.

Heobxogumo  Takxke  yaeauTb  ocoboe
BHUMaHME TEKCTy AoBepeHHocTH. Hampumep,
YEeTKO IIPONKCATh, KAaKMMM WMMEHHO IIpaBaMU
B OTHOIIICHUU ACIIEKTOB apOUTPaKHOTO
pa3bupaTteabCcTBa HaxessIeTcs opuIAYIe-

CKUW npeacTaBuTeJib, 3TO HE€ ITIO3BOJIUT
IIOCTaBUThL €TI0 IIOJJHOMOYHMA I10J COMHCHMEC.

MecTto apbutparka

Ecnu cropoHbl BbIOMpaloT «OoHIIOpHBIE» OAD
B KayecTBe MecTa apOWTpaxa, CTOPOHAM CJEayeT
yKazaTb B apOUTPakKHON OroBOpPKEe KOHKPETHBIM
TOpoJ WIM 3MMpaT — Hamnpumep, «Jlybaii, OAD
(ucxkmouast DIFC)» wmm  «Ady-Jladu, OAD
(uckmouass ADGM)», 4ToObI ObLITIO OUEBUIHO, KAKOM
Cyld JAOJKEH BBIMOJHATh HAA30pPHYI0 (DYHKIIUIO
(Dubai Courts, DIFC Courts uiu ADGM Courts).

AHAJOTMYHBIM  00pa3oM, €ClIu  CTOPOHBI
BbIOMpaloT B KadecTBe MecTa apoutpaxa DIFC
win ADGM, oHU [OJKHBI yKa3aTb 3TO MPSMO.

A3bIK apbuTparka

CrtopoHaM cJlieayeT Has3BaTb XKeJaeMbIid  SI3bIK
apouTpaxa B apOUTpakHON OroBopke, OCOOEHHO
€C/Id OHU XeJaloT MCIMOJIb30BaTh B apOUTPaKHOM
pa3doupaTeabCTBE S3bIK, OTIMYHBIA OT 3aJaHHOTO
10 YMOJTYAHUIO.

BaxxHO OTMETUTH, UTO B <«OHIIOPHBIX» OAD
SI3BIKOM I10 YMOJTYaHUIO siBJIsgeTcs apadbckuit. B DIFC
n ADGM, 1ipu OTCYTCTBUM WHOTO COIJIAIIECHMS
CTOPOH, SI3bIK(M) OmpenessieT apOUTpakKHbBIA CY/I.

KonunyecTtBo apbutpos

B apOutpaxxHoli OroBopke TakXe CJeIyeT OIHO-
3HaYHO YyKas3aThb XejaemMoe (HEYeTHOEe) KOJM-
YECTBO apOUTPOB, €CJIM CTOPOHBI HE COIJIACHBI
C Ha3HAYaeMbIM MO YMOJTYAHUIO COCTABOM M3 TPEX.

Mpucsara

s apOMTpakHOTO cyla M CTOPOH IIEJIeco0-
Opa3HO, 4YTOOBI CBMAETEAM U HDKCOEPTHl JaBaJIu
MoKa3aHUsl TOH TMpucAroi (MM NpsIMO JIOTO-
BOpwiIuMCh 00 wuWHOM). B TmpoTUBHOM ciyyae
BO3pacTaeT pHUCK IOJaYld HEIOBOJIBHOM CTOPOHOI
XOoJaTalicTBa 00 OTMEHE apOMTPaXKHOTO pEIICHMUS
MO TPEIIOTOM TOro, UYTO peIIeHWe OCHO-
BBIBACTCSI Ha TIIOKa3aHUSX, IIOJIyYeHHBIX 0e3
MPUBEICHWS CBHUIETENsSI WIM 3KCIepTa K IpUcsTe.
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KoHduaeHunanbHOCTb

CornacHo ApOutpaxHomy 3akoHy OAD apbu-
TpaXkKHbIE CYIIAHWS TIPOBOMSTCS Ha 3aKPBITBIX
3acelaHusX, a apOUTpaxkKHbIE pEIIeHUs HOCST
KOH(MUIACHIIMAIbHBINA xapakTep. TOYHO TakK XKe
B ApoutpaxkHoM periameHTe ADGM yka3biBaeTcs,
yTo Jr00asi uHdopMauusi, oTHOCSIIasICcs K pa3ou-
paTeNbCTBY M PEIICHUSIM, SBISIETCS KOHMUACH-
uaabHOi. Apoutpaxusbiii 3akoH DIFC, B cBoto
ouepenb, MpeaycMaTpUBaeT, UYTO BCE CBEIACHMUS,
OTHOCSIIMECS K apOUTpaXHOMY pa30MpaTesib-
CTBY, SBISIOTCS KOH(MUACHIIMATbHBIMUA (OIHAKO
0 KOH(MUIEHINATBHOCTU apOUTPAXKHOTO pEIIeHUS
B HEM He CKa3aHo).

Ecnu cTropoHBbI KealoT BBECTU B apOUTPaXKHOM
pa3oMpaTeabCTBE  JOMOJHUTEIbHBIC POTOKOJBI
KOH(MUACHIIMATBHOCTH, CJEAyeT TpPSIMO YKa3aTh
Takle TMPOTOKOJbI B apOMTPaXXKHO OTrOBOpPKE.

MpoueHTbl

CyliecTByeT  paclpoCTpaHEHHOE
YTO, TIOCKOJIbKY TPOLEHThI 3alpelieHbl 3aKo-
HaMy IIapuara, TO TaKMe BO3HarpaxIeHUsI
He OyIyT MPUMEHSTHCS B MYCYJTbMaHCKUX CTpaHax.
DTO HEBEPHO: TTOAABJISIONIEE OOTBIIMHCTBO MYCYJIb-
MaHCKMX TOCYJApCTB JIETaJIM30Baid HauYMCICHUE
MPOLIEHTOB, W JIMIIIbL B HEKOTOPBIX OHM BCE €IlIe
non 3anpetoM. Cynsl OAD, B YaCTHOCTHU, TPU3HAIOT,
YTO HaAYMCJIEeHWE TIPOLICHTOB OTBEYaeT ooIle-
CTBEHHBIM WHTEpecaM M TOTOMY JIOMYCTHUMO.

o HemaBHero BpeMEHU  apOUTpaKHbIC
Cylibl, KakK TmpaBwio, mnpucyxmamm 9—12%
TOJIOBBIX, PACCYUTAHHBIX Ha OCHOBAHUU ITPOCTHIX
nporeHToB. B uioHe 2021 roma mieHapHoe 3ace-
manne KaccaumonHoro cyga Jlybas MNOHU3UIIO
cTaBKy 10 5% TOOOBBIX B CBSI3U C HBIHEHTHUMU
COILIMAIbHO-9KOHOMMYECKUMU YCIOBUSMI®,

Apoutpaxubliii 3akoH DIFC He ycTaHaBIvBaeT
OrpaHUYeHUN Ha UCTpeOOBaHUE MPOLIEHTOB U UX
CcTaBKU. ApOouTpaxHblii periameHT ADGM mnipen-
yCMaTPUBAET, YTO CTOPOHBI MOTYT CBOOOIHO COIJIa-
COBBIBATH MOJHOMOYMS apOMTpaxka B OTHOIIEHUU

yoexaeHue,

MPUCYXIEHUS MpolieHToB. Eciiu cTopoHBbI HEe 10T0-
BOPUJINCH 00 MIHOM, apOUTPaKHBIH Cy UMEET MPaBo
MPUCYIUTh TIPOCTBIE WJIM CJIOKHBIC TTPOLICHTHI
3a JI000# Mepuo 10 AaThl IPUCYKACHUS, 10 JAThI
BBITIATHI U/WJIN C JAThl MPUCYXAESHUS 10 BHITLIATHI.

Pacxopabl Ha apbuTpaxk

CTOpOHBI MOTYT TIpSIMO yKa3aThb B apOUTpakHOU
OrOBOpKE, KTO OymeT HecTh apOUTpaKHbIe
U CyIeOHbIe U3IEPKKU.

ApOutpaxHbslii 3akoH OAD He BKIIOYAET
IOpUAMYECKHE pacXoabl B OINpeaesieHue apou-
TPaXXHBIX U3AEpKeK. B 3Toil CBSI3U B «OHIIOPHBIX»
OAD  cTopoHaM  peKOMEHAyeTCs  MpomucaTh
B OTOBOPKE COOTBETCTBYIOIIME MTOTHOMOYMST apOu-
TPaxKHOTO Cy/a.

B DIFC u ADGM apOuTpaxXHbIil cya BIIpaBe
Nnpeanucarb JiIoOOW U3 CTOPOH OIUIAaTUTh BCE
WIN 4acTh apOUTPaXKHBIX pacXomoB (KOTOPhIE BKITIO-
YaloT TOHOpaphl M JIPYIWe pacxojbl, IMOUIeXKallne
yIuiate apOUTpakHOMY CYJIy, a TAKXKe 3aTpaThl, TOHE-
CEHHbIE IMPU Ha3HAYEHU U 9KCTIEPTOB). APOUTPaKHBIN
3akoH DIFC npemycmaTpuBaeT, 4TO Cyl CaMOCTO-
SITEJIbHO YCTAaHABIMBAET apOMTpakKHBIE PaCXObI
B CBOEM pelIeHUU. ApOWUTpaXHBIA peraaMeHT
ADGM mnoaTreep:kaaeT, 4yTO pacxoabl Ha Ha3Ha-
YEHHBIX CTOPOHAMU 3KCMEPTOB U TEXHOJOTMUECKUE
peleHus TOAMaaaloT MO OIpeNeSieHUE <«3aTpaT».

ApbuTtparkHble pelLueHus

Jlo cux Top CYIIECTBYET PUCK, 4YTO, €CJIM apOu-
TpaXkHOE€ pelleHUe, BBIHECEHHOE B <«OHIIOPHBIX»
OAD, He OygeT TNOANKCAHO  apOUTpaMM
Ha Kaxcdoii CTpaHUIIe, pellieHUue He OyAeT MpuBe-
JIEHO B WCHOJIHEHUWE (VIS CpaBHEHUS: B AHIIUU
apOMTpaxkHOE pelIeHUe IOCTAaTOYHO IIOATMCATh
TOJILKO Ha TOCJeAHEN cTpaHMle). DTa npobdiiema
CBJ3aHAa C YacTO HEBEPHOUW TPaKTOBKOW cTaTei
ApbOutpaxkHoro 3akoHa OAD. CropoHam clemayeT
00paTUTh HAa 3TO BHMMAaHHE apOUTPAXKHOTO Cyna
M YBaXUTEJIbHO HAcTauBaThb Ha IIOANMCAHUU
apOMTPaKHOTO pelIeHUs Ha KaXIOoW CTpaHulIe.

3 Dubai Courts Revise Judicial Practice Regarding Rate of Interest, Insights, Galadari Advocates & Legal Consultants, 2021.
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KomMneTeHTHble cyabl

B O6beanHeHHBIX ApaOCKMX DMUpaTax HET CIielua-
JIM3UPOBAHHOTO apOUTPAKHOTO Cyna. ApOUTpakKHbBII
3akoH OAD wuIeHTUGUUIUPOBAT AMNEISIHMOHHBIN
cyn OAD (B 3aBUCUMOCTU OT OOCTOSITENILCTB (helie-
pallbHBIA WM MECTHBIN ameUISILMOHHBINA Cy1)
KaK KOMIIETEHTHBIN UIST pacCMOTPEHUST BOIIPOCOB
apbutpaxka B «OHIIOpHBIX» OAD. CremyeT oTMme-
TUTh, 4YTO KaXAblii M3 CEMU 3MUPATOB MMEET
MpaBO BbIOMpaTh, y4aCTBOBATh JIM B (enepaabHON
CymeOHO cucteMe WJIM TIOANEpPKUBaTh CBOIO
MecTHy10. Dmupatsl [llapmxka, Amkman, Oymxeiipa
u  YMmm-anb-KaiiBaiitH  ciaemylor  denepaibHOR
cynebHoil cucteMme, B TO BpeMsl Kak B A0y-Jladu,
JHy6ae 1 Pac-anb-XalimMe cyliecTBYyeT COOCTBEHHAsI.

Cynpl HM3IIEH WHCTAHIIMM MOTYT OBITH XyXKe
3HaKOMBI C MEXIYHApOAHBIM apouTpaxeMm. OgHaKo
cynbu KaccallmoHHOTO cy/ia, BBICIIIETO YPOBHSI CYI0B
«OHIIOPHBIX» OAD, Tyullle 0CBEIOMIICHBI U TTOAIEP-
KMBAIOT MEXAYHApOAHbIM apoutpax. HemaBHue
peuieHus KaccaunonHoro cyga OAD 4eTKO JeMOH-
CTPUPYIOT MOAAEPXKKY U TOHMMaHWE MEXITyHapOI-
HOTO apOMTpaxa, OJHAKO OIIMOOYHBIC pEIIeHUS
BpeMsI OT BpPEMEHU IIPOAOJIKAIOT BBIHOCUTHCS.

DIFC u ADGM He wumeloT crenuaiusu-
pOBaHHOTO apOuTpaxkHoro cyna. Kak mpaBuio,
cynbu DIFC u ADGM 3HakoMBbl € 3aKOHOIA-
TEJIbCTBOM 00 apOuTpaxke W TPAKTUKON MeEXIy-
HapoJHOTO apOuTpaxka, MHOTHE W3 HUX Takxke

SIBIISTIOTCST MEXTyHapOTHBIMU apouTpamu.
ApbutpabenbHoCTb

Ha  ceromusmHuii JAeHb B COOTBETCTBUU
¢ ApOutpaxHbiM 3akoHoM OAD, HeapbOutpa-

OeJIbHBIE CITOPBI KacaloTcs MpobjieM, MO KOTOPbIM
HEBO3MOXHO TPUMUPEHME, BKIIIOYAas BOIMPOCHI,
CBSI3aHHBIE C  TOCYAApPCTBEHHOM  TOJUTUKOMA,
YTOJIOBHBIMU U CEMEWMHBIMU JedaMu  (HeCMOTps
Ha BCTYyIJIeHWEe K JaHHOW cTathe). Kpome Toro,
paspelleHnIo B apOUTPaKHOM MOPsIIKe He TToIexkaT
HEKOTOpPBIE CIOPHI O KOMMEPYECKMX areHTCTBax
U IUCTpUOBIOTOpPAX M BCE TPYAOBBIE CITOPHI.

DIFC u ADGM nomuuHsoTCs enepaabHbIM
3akoHaM OAD 3a WCKIIOYEHUEM TpakAaHCKUX
U KOMMeEpYecKux BompocoB. CienoBaTeibHO,

apOUTpaXHOE COIIAIlIEHUE 3[eChb HE MOXET ObITh
3aKJIIOUEHO TIO0 YTOJIOBHBIM U CEMEWHBIM jejaM
M BOMPOCAM TOCYIAapCTBEHHON MOMUTUKU. Cropbl
C yJacTUEM OIpeAe/IeHHbIX TUIIOB KOMMEPUYECKHUX
areHTCTB M Kacaloliuecsl JIUCTPUOBIOTOPCKOIO
U TPYIOBOTO 3aKOHOJATEJIbCTBA HE TMOJIexXar
paspelIeHunIo B apOUTPaXKHOM TOPSIIKE, TTOCKOJIBKY
MOAMNANA0T MOJ MCKIIOUUTEIbHYIO OPUCIMKIINIO
cynoB OAD. OpnHako 3akoH 00 apOuTpaxke
DIFC paspemraer apbuTpaX B OTHOIIEHUU
MOTPEOUTENIbCKUX ~ JIOTOBOPOB U TPYAOBBIX
CIIOPOB, €C/ MOTPeOUTEeNb WIM PaOOTHUK TaIu
Ha 3TO corjacue nocie BO3HUKHOBEHUSI CIOpa.

B  ApOGutpaxHom permameHte ADGM
NpsIMO  HE  yKa3bIBaeTcs, KakKue  CIOpbI
nomjexaT WJIM He  TO/IeXar  apOMTpaxy.

COBpEMeHHbIe TEXHOJ1I0'nMUN

N3-3a mangemuun COVID-19 wucnonb3oBaHUe
COBPEMEHHBIX TEXHOJIOTUI ISl IOPUCTOB, LIEHTPOB
u apobutpoB Ha bauwxHem BocToke crano cyiie-
CTBEHHOM  4acTbl0O  apOMTpPaXKHOTO  Ipolecca.
Oxwumaercsi, YTO BHEAPEHUE COBPEMEHHBIX TEXHO-
Joruii B OAD mpomoIKUTCSI U BUPTyaJIbHbIE apOu-
TpaXkHbIe pa30MpaTebCTBA CTAaHYT IMOBCEIHEBHOM
HOPMOI, KaK UCTIOJIb30BaHUE JIEKTPOHHOM IMOYTHI.
XOoTs B HACTOSIIEE BpeMsl MPAKTUKYIOIIUM CITeI-
aJucTaM CTOUT JEMCTBOBaTb OCTOPOXHO, YTOOBI
NpUMEHEHNEe WMH COBPEMEHHBIX TEXHOJIOTHIA
COOTBETCTBOBAJIO COMIAIIEHUIO CTOPOH, MpaBWJIaM
apouTpaxka u/UIM 3aKoHamM 00 apOuTpaxe.

Hanpumep, nomr. «b» 1. 2 cT. 28 ApOUTpaKHOTO
3akoHa OAD paspelllaeT UCIOJIbL30BAHNUE COBpE-
MEHHBIX CPEICTB CBSI3U B apOMTPaKHOM IPOIIECCE:
«Apbumpasichbiii cyo modicem, ecau CmopoHbsl He 002060pU-
AUCH 00 UHOM: [...] npoeodums apbumpayichvie cAyuaHus
CO CMOPOHAMU U COBEULAMBCS C UCNOAb308AHUEM COBDe-
MEHHbIX Cpeocme 843U U IAeKMPOHHBIX MEXHOA0UI .

ApoutpaxHsie permameHtel ICC 2021 wu
DIFC-LCIA 2021 no3BoJsI0T apOUTPaKHBIM CydaM
MPOBOAUTL CIYyIIaHUSI B BUPTYaJdbHOM opmMmare,
a CTOpOHaM — TIIoJaBaThb JOKYMEHTbl U CO00-
IIeHUsT B 2JIEKTpOHHOM ¢hopMe. Elie oqHO BaxkHOe
HOBOBBEJICHMWE, TMpeagaraeMoe  ApOUTPaKHBIM
pernameHntom DIFC-LCIA 2021, BO3MOX-
HOCTh TOAMMCAHUSI apOUTPaXKHOTO  pelIeHUS
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B DJIEKTPOHHOM BHJE, KaK yKa3aHo B CT. 26.2: «Fcau
CMOPOHbL He 002080PAMCsL 00 UHOM uau ApoumpadicHblii
cy0 uau cyo LCIA pewam unaue, awboe peuwieHue
Moxcem Oblmb NOONUCAHO 6 INeKMPOHHOM eude u/
UAU PABHO3HAYHO U COOPAHO 6 eOUHblil OOKyMeHm».

HekoTtopsle apOWTpaxkHble Cyabl  Tpak-
TYIOT HESICHOCTM B IIOJOXECHMSIX apOUTpaskHbIX
MpaBUJ B TOJb3Y HCIOJb30BAaHUSI COBPEMEHHBIX
TEXHOJIOTHiI, TIojarasick Ha CBOM  OOIIME
MOJHOMOYMS IO YMPABACHUIO apOUTPakKHBIM
MPOIIECCOM TIPU YCJIOBUM CIIPABEIJUBOIO OTHO-
IIEHUsT K YYacTBYIOIIMM CTOpOHaM (CM. CT.
17 ApOutpaxHoro peramameHta DIAC 2007).

3a 1ocienHue TMoATOpa Tola MPaKTUKYIOIIUe
crermanuctel Ha bmkHem BocToke mo3zHakoMu-
JIUCh C MHOXECTBOM MHHOBALIMOHHBIX MPOTPaMM,
OHJIAfH-MHCTPYMEHTOB, TIaTGOpPM U TEXHO-
Joruit (00JbIIOE KOJMWYECTBO M3 KOTOPBIX, CTOUT
MPU3HaTh, CyIIeCTBOBaIO U 10 nmaHaemun COVID-
19). Tem He MeHee, Oyay4n TOCTaTOYHO MHTYUTHUB-
HBIMU M HE TPEOYIOIIMMU OCOOBIX TEXHUYECKUX
3HAHUN M OOYy4YEHMSs, YIOMSIHYTbIE TEXHOJIOTUU
BHEC/IM OIIYTUMBIN BKJIaZ B TMPEOAOJEHME OTpa-
HUYEHUI M 0apbepoB, BO3HUKIIUX B Pe3yJbTaTe
MaHAeMUU JJIs1 apOUTPakKHBIX YUpeXKIeHUI, apOu-
TPOB, BKCIIEPTOB, CBUAETEICH U CTOPOH Mpoliecca.

CHI' n OAS

B nocienHue roabl  B3aMMHBIA  MHTEpeC
MEXAy  NOpeanpuHUMATEsIMU U  UHBECTO-
paMu U3 rocynapctB — wieHoB CoapyxkecTBa
HeszaBucumbix TocymapctB 1 OAD 3amMeTHO
pacter. IlpemmonaraeTcsi, 4YTO IPOBEICHUE
MexayHapoaHoit BeicTaBKM Expo 2020 (B cBs3u
C maHJeMuell oHa OblIa MepeHeceHa W MpouaeT
B ly6ae B mepuon ¢ 1 oxktsaops 2021 roga mo 31
mapTta 2022 roga) Takxe OJJarOTBOPHO MOBIUSET
Ha yBeJMYEHHE TOBapOOOOpOTa W WHBECTUIIUMN.

B o5Toii CBSI3M HEOOXOAUMO YHOMSIHYTH
MPUHATBIE HEAABHO KpaliHE BaXXHbIE IOIPaBKU
Kk PenepanbHoMy 3akoHy roga Ne2 ot 2015 roaa
«O KOMMepYecKuX MpenmnpusITUsIX», pa3pelia-
IOIMe WHOCTPAaHHBIM TpaXJaaHaM ITOJHOIIEHHOE
MpssMOe  BAaJeHUE aKUUSIMU MOPEeanpusiTUi,
3aperuCTPUPOBAHHBIX B «OHIIOPHBIX» OAD* Ha
cllydaii BO3HMKHOBEHUS KOMMEPYECKUX CIIOPOB
MpeArnpuHUMAaTEISIM U MHBECTOpaM CTOUT 0OCy-
JTUTh HEOOXOMUMOCTh 3aKJIIOUEHUS apOUTPaKHBIX
corjaiieHui u o6ayMaTh BO3MOXKXHOCTh BOCHOb-
30BaThCS YCAYTaMU CYIIECTBYIOIIMX apOUTPakKHBIX
IIEHTPOB B TaKWUX IMPOApOMTPAKHBIX IOPUCIUK-
HUAX, KaK «oHLopHbIe» OAD, DIFC u ADGM.

* Non-nationals permitted to own 100% of a company in the UAE, Insights, Galadari Advocates & Legal Consultants, 2020.
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MCNOJTHEHUE APBUTPAXKHBIX I CYOEBHbIX PELLEHUA | AHANTUTUKA

NMPOBJIEMbI NMPUHYOAUTEJIBHOIO
NCINMOJIHEHNA MHOCTPAHHbIX
CYAEBHbIX U APBUTPAXXHbIX
PELLEHMUWN HA BANYKHEM BOCTOKE

KoHcmaumuH laneHckuii
2/1a8HbIl topuckoHcynbm «fasnpom Hecpmb badpar, Upak

oHstue <«bauxcnuii  Bocmok» 0Oonbllie  MCTOPUYECKOE, KYJIBTYPHOE

U TOJUTUYECKOE, YeM opuanmdeckoe. Ero rpaHuubl M cOCTaB SIBJISI-

I0TCs TipeaMeToM AebatoB. Hike g ymobcTBa TepMUH OyaeT ymoTpe-

OJISITBCST  TOJBKO TPUMEHUTENIBHO K apabosi3bIYHBIM TOoCydapCTBaM

— uyireHaMm Jlurm apaGCKUX TOCYIApCTB KM PACITOJOXEHHBIM B 3TOM pPETMOHE'.
B manHOI1 cTratbe OymyT pacCMOTPEHBI BOIPOCHI MPUHYIUTEIBHOTO KCITOJ-
HeHus1 Ha bmmkHemM BocToke Kak pelleHWid MHOCTPAHHBIX TOCYZapCTBEHHBIX
CyIOB, TaK M HMHOCTPAHHBIX (MEXIYHAPOIHBIX) apOMUTpaxKeil, TO €CTb HErocy-
JApCTBEHHBIX CYIOB, XOTS aKILEHT OymeT clejaH MMEHHO Ha ITOCJIeAHMX B CHIIY
aKTyaJIbHOCTH TaHHOM TeMBI IS OM3Heca M BBMIY CJIOXHOCTEU C MCITIOJIHEHUEM
B peTMOHE MMEHHO 3TUX pelneHnit. Kpome Toro, BOIpockl MPU3HAHUST PEIICHUIA
TOCYIapCTBEHHBIX CYIOB, KaK IIPAaBMJIO, PEIIAIOTCSI HAa OCHOBE JIBYCTOPOHHUX
MEXXIYHAapOIHBIX JOTOBOPOB, X0Ts Ha bikHeM BocToke B 31011 00J1acTH I€ICTBYET
OTHeJIbHAsT MeXIyHapoIHasi KOHBEHLIMsS, YYaCTHUKAMU KOTOPOM SIBJISIOTCS BCe
Te e BBIIIeyKa3aHHbIE TOCYIapCcTBa M KOTOpasl IIpU3BaHa YIIPOCTUTH IPOLECAYPY
B3aMMHOTO IIPU3HAHMSI CYIEOHBIX pEIIeHWil M BCIACACTBHE 3TOTO IPEICTABISICT
OOJIBIION MpaKTUUYECKMiT MHTepec. Jlajee MBI OCTAaHOBMMCSI Ha 3TOM IOIpOOHEe.
[oBOopsT ©0 TNPUHYIUTCILHOM MWCIIOJHEHMM apOMTPaKHBIX  pEIICHMIA,
cJieAyeT OTMETHUTh, YTO MOCPEIHUYECTBO TPETHUX JIMII MPU pa3pellieHUH CIIOPOB
nMeeT IIIyOOKHe KOpPHM B apaOCKOl M B LIEJIOM MYCYJBMAHCKON MCTOpUU
U KyJbType, 1a M COBPEMEHHOE MCIAaMCKOE TIpaBO BCSIYECKM ITOOMIPSIET €ro
ncrnoyib3oBaHue?. B HacTosiee BpeMs B apaOCKUX CTpaHaX CO3JaHbl U JEHCTBYIOT
OIHM M3 CaMbIX M3BECTHBIX M AaBTOPUTETHBIX apOMTPaXKHBIX IIEHTPOB MHpA.
Tem He MeHee MHOTHME aBTOPBI XapaKTePU3YIOT MPOIECC MPUHYIUTEILHOTO
HCITOJTHEHUST apOUTpakKHBIX pellicHUI Ha birkHeMm BocToke Kak HernpeIcKa3yeMblid,
HETOCIEA0BATENIbHBIA U CJIOXKHBIIA®, DTO MPOSIBISIETCS B OCHOBHOM IIPY MPUHYIU-
TEJIbHOM MCITIOJJHEHUM WHOCTPAaHHBIX pelIeHUi, KOTOpHBIE JOJIT0e BpeMsl paccMa-
TPUBAJIMCh KaK HECIIpaBeIJINBbIC, HEOOBEKTUBHBIC M TEHICHIMO3HBIE. B HUX
BUJIEJIM ITOTIBITKY OBIBIIIMX KOJJOHUAIBHBIX I€pXKaB HaBSI3aTh TOCyIapCTBaM PerMoHa
CBOM TIpaBWJIa UTPHI B yIIepO HAIlMOHAJIBHBIM IIPABOBBIM CHUCTEMaM M MHTEPECaM.

LURL: http.//www.lasportal.org.

2 Cherine Foty. The evolution of arbitration in the Arab World. Kluwer Arbitration Blog. July 1, 2015.
3 Essam Al Tamimi. Enforcement of foreign arbitration awards in the Middle East. BCDR Interna-
tional Arbitration Review, Volume 1, issue 1(2014), pp. 95—103.
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ITpumepom Takoro pelieHus ctaao aeao Petroleum
Development (Trucial Coast) Ltd v. Ruler of Abu
Dhabi*, B KOoTOpoM TIpeaMEeTOM criopa SBIISUIACH
MpaBa Ha MOPCKOE JHO W HeApa MOPCKOM TeppH-
topun [lepcuackoro 3aauBa, HEMOCPEACTBEHHO
npwierapnieidi K OeperoBoil juHuu AOy-J/laowu.
PaccmaTpuBaBiuii 1ejio B KauecTBe apouTpa Jopa
ACKBUT 3asIBUJI, YTO, TIOCKOJIbKY JIEXKAIIii B OCHOBE
cropa A0TOBOP ObLI 3aKJTIOUEH U TOJKEH ObLIT UCTION -
HATBbCST B AOy-Ilabu, TO M TPUMEHSTHCS TOKHO
npaBo AOy-J/labu, OTHAKO OTMETWUJI, YTO <«HUKAKOU
ycmoseguielics  cucmemsl  npago8vlX  NPUHUUNOB
015 c030aHUsL COBPEMEHHBIX 002080PHBIX OOKYMEHMO8
He cyuecmeosano 6 smupame’», U Ha 5TOM OCHOBaHU U
(hakTMUeCKM TNPUMEHWJI aHIJIMiickoe TpaBo. He
MOJTHOCTBIO U3XKUTHI OTU TIpeIyOeXkIeHUs U ceifuac.

C TOYKM 3peHUs] TPUHYIAUTETBHOTO MCIIOJ-
HEHUSI WHOCTPAHHBIX apOUTPaXKHBIX PpeLIeHUN
Ha bamwkHem BocToke HauOosblee 3HaYEHUE
nmeroT KoHBeHIIMST 0 MpuU3HAHUM U TIPUBEICHUU
B UCMOJHEHUWE WMHOCTPAaHHBIX  apOMTPaKHBIX
pemenmit 1958 roma® (mamee — Hplo-Mopkckas
KOHBEHIIUS) U Dp-Pusiickass KOHBEHIIUS O COTPYI-
HUYECTBE 10 cyneOHbIM BorpocaM 1983 rona’ (nanee
— Op-Pusnckas koHBeHIMs). MoXHO ele yrmomsi-
HyTb 0 KonBeH1u CoBeta coTpyaHHUUEeCTBa apad-
ckux rocynapcts Ilepcuackoro 3aamuBa 00 UCION-
HEeHUM cyneOHbIX pereHnit 1996 roma®, omHako ee
YU4aCTHUKAMU SIBJISIIOTCS BCETO IIECTh TOCYIapCTB.
Ecmu Hplo-Mopkckas KOHBEHIUSI MTPUMEHSIETCS
TOJIbKO B OTHOILICHUU MPU3HAHUS U TPUBEICHMUS
B UCIIOJHEHUE Ha TEPPUTOPUU TOCYIapCTBa-
yJ4aCTHUKA apOUTPaXKHBIX peIIeHU I (KaK pelieHu i
apbutpaxa ad hoc, To ecTb CO3TaHHOTIO JJIsI pac-
CMOTPEHUS KOHKPETHOTO CTIOPa, TAK M TTOCTOSIHHBIX
apOUTpaXXHBIX WHCTUTYTOB), TO Op-Pusimckas
KOHBEHIIUS PEryaupyeT TpU3HAHUE W MCMOJ-
HEeHMEe pelleHUt CcyaoB OOIlleil OPUCAUKIINY,

a TakxXe MHOIrMe Jpyrue BOIPOCHI B 00JacTH
COTPYAHUYECTBA 11O MPABOBLIM BOIPOCAM MEXIY
yuyactHukamu. Eciu rocymapctBo, B KOTOPOM
WUCIpAIIMBACTCsl MPUHYAUTEIbHOE WCIOJTHEHUE,
SIBJISIETCS  YYACTHUKOM  00eMX  KOHBEHIIWIA,
TO CTOPOHBI BIpaBe MPOCUTHh MPUHYAUTEIbHOTO
UCTMOHeH!s Ha ocHoBaHuM Wi Heio-Mopkckoit,
nin Op-Pusackoil KOHBEHIIUH.

Hrto-Mopkckas KOHBEHLMS KakK paTUdUII-
poBaHHOE OOJIBIIMHCTBOM TOCYIAapCTB peruoHa
MEXIyHApOIHOE COIJalllecHue WMEET IepBOCTe-
MEeHHOe 3HAYeHUE TMPEXKIE BCEr0 C TOYKU 3PECHUS
3aIlMTHI MpaB UHOCTPAHHOTO MHBECTOPA, OCYILECT-
BJISTIOIIETO KOMMEPYECKYIO IesITEIbHOCTh Ha TeppU-
TOpUM TocydapcTBa-ydyacTHUKA. Toiabko JIuBus
n MemeH (a 1o HemaBHero BpeMeHU emie u Mpak)
He SIBJISTIOTCS €€ YYaCTHUKAMU, YTO BCET/Ia CO3/1aBajio
JOTIOJTHUTEIbHBIE  TPYAHOCTU JUISI  TIPUCYTCTBY-
IOIIMX B OTUX CTpaHaX MEXXIyHapOAHBIX KOMIaHWA.
IIpouecc oduumanbHoro npucoearHeHust Mpaka
K Konpenumm nHavaics B 2018 romy: 6 deBpans
KaOMHET MMWHHCTPOB IPOTOJOCOBA 3a IPUCOCIM-
HeHue. 4 mapta 2021 roma mapjaMeHT PecIyOJIuKU
HaKOHEIl TIPUHSUT COOTBETCTBYIOIIMI 3aKOH No
14/2021, a 31 mas 2021 roga 3TOT 3aKOH OBbLT OGUIIN-
aJIbHO OMYOJMKOBAH W BCTymWJ B cuiy. [Ipu sTom
panee B gene Iraq Ministry of Finance v. Fincantieri
— Cantieri Navali Italiani SpA Kommepueckuii cyn
Barmana ykasan, 4ro 3akoHomatenbcTBO Mpaka
MPU3HAET MEXIYHAPOIHBIA apOUTpaX M IIPaBoO
CTOPOHBI TIPUOEraTh K COOTBETCTBYIOIIUM IIPOIIC-
aypam 3a mpeneinamu Mpaka, cociaBIIMCh B TOM
ypcne Ha Hpio-MopkeKylo KOHBEHIIMIO, TIPU 3TOM
MPHUOCTAaHOBMJI ITPOU3BOICTBO B pake 10 BBIHECEHUS
OKOHYATEJbHOTO PeIIeHUs T10 ey B MHOCTPAaHHOM
cyne’. To ecTh cy IPU3HAT HAJTMYKE Y HETO OIpeie-
JIEHHOI KOMITETEHIIMU 10 TJaHHOMY BOTIPOCY B OTCYT-
CTBUE TIPSIMOTO 3aKOHOAATEIbHOTO PETyJIMPOBAHUSI.

* Petroleum Development (Trucial Coast) Ltd v. Ruler of Abu Dhabi (1951) 18 I.LR. 144.

S Tam ace. C. 145.

¢ The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.

URL: https:,

uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/new-york-convention-e.pdf.

7 Riaydh Convention on Judicial Cooperation between States of the Arab League 1983.

URL: https://www.refworld.org/docid/3ae6b38d8.html.

8 The GCC Convention for the Execution of Judgements, Delegations and Judicial Notifications 1996.

URL: http,

arbitrationlaw.com/files/free_pdfs/GCC %20Convention.pdyf.

? Presidency of the Federal Appeal Court of Baghdad, Case No. 288/B/2011.
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CynoM KaccallMOHHOW MHCTaHIIM JaHHOE pellIeHUE
OBLITO OCTaBJIEHO B CUJIE.

ITpucoenunssace Kk KonBeHuuu, PecryOnuka
Hpak caenana uenabix Tpu oroBopku. KoHBeHIMs
B CTpaHe:

* He OyleT TIPUMEHSTBCS B  OTHOIICHUU
MPU3HAHUSI W TIPUBENEHWS B WCIIOJIHEHUE apOu-
TPaXHBIX PEIICHUI, BBIHECEHHBIX Ha TEPPUTOPUU
JIPYTUX TOCYAApCTB, €CAM 3TU TOCyldapcTBa He OyayT
MpU3HaBaTh U MPUBOAUTH B MCIOJTHEHUE apOUTpaxk-
HbIE pelleHUsl, BbIHeCeHHbIe B Pecrryonuke Mpak;

* OyJeT neucTBOBaTb TOJBKO B OTHOIICHUU
CMOPOB, BO3HMKAIOIIUX M3 JOTOBOPHBIX W WHBIX
MPaBOOTHOILIEHW, KOTOPBIE CYUUTAIOTCS KOMMEpPYIE-
ckuMmu 1o npaBy Pecryonvku Mpak;

* He OymeT pacIpoCTpaHSATbCSI Ha apOUTpaxk-
HbIE peIleHUs], BBIHECEHHBIE 10 €€ paTU(UKaIUU.

TakxuM oOpa3oM, WCIIOJHUTH Ha OCHO-
BaHUM Hplo-MOpKCKOil KOHBEHIIMM MHOTOYKC-
JICHHbIE apOWTpakHbIE pEIIeHUS, BBIHECECHHBIE
B MHOCTPAHHBIX cymax mpotuB Pecnyonuku Mpak
B mepuon mipasieHust Cagmama XyceilHa, HeENb3sl.
Bnopouem, cam ¢akT Haau4yus WA OTCYTCTBUS
OrOBOPOK HE JOJDKeH CMyllaTh: K IpUMeEpY,
CaynoBckas ApaBus u Karap nipu nprucoeanHeHUN
Kk KoHBeHIMM He caenaji HUKaKUX OTOBOPOK,
OJIHaKO UMEHHO B 3TUX TOCyIapCTBaX MpaBOMpUMe-
HUTEIbHAS TPaKTHKa B 00J1aCTU MPUHYIUTETbHOTO
HUCITOJTHEHUSI MTHOCTPAHHBIX apOUTPAKHBIX peIlIeHU I
SIBJIIETCSI OMHOM W3 HauboJjiee TMPOTUBOPEUMBBIX.

ITockonbky Ha bamxHem Bocroke Tpanu-
IIMOHHO MHOTO  MEXIYHapOAHBIX  IPOEKTOB,
CBSI3aHHBIX C He(Te- U ra30A00bIYEli, UX YIACTHUKHU
(kak TpaBWIO, TpaHCHAIIMOHAJIbHBIE HedTera-
30Bble KOMIIAHWM), a TaKXKe MpUBJIEKaeMble UMU
MEXIyHapOIHble (DMHAHCOBBIE MHCTUTYTHI TPSIMO
3aMHTEPECOBAaHbI B BbIOOpE HEHTpaabHOTO (popyma
JUUISI PACCMOTPEHMS BOZHUKAIOIINX CTIOPOB, a TAKXKe
B TMpPaKTUYECKOW BO3MOXHOCTM WCHOJHUTH ITHU
pellleHUsT Yyepe3 MECTHBIE CyIbl, HE TOABEPrasich
PUCKY OTKa3a B NpPU3HAHUW IO IPOU3BOJBHBIM
WIM HaIyMaHHBIM ocHoBaHMsM. Hblo-Mopkckas
KOHBEHIIMSI TaKUe TapaHTMU WM TIPEIOCTaBIsIET.

MCNOJTHEHUE APBUTPAXKHBIX I CYOEBHbIX PELLEHUA | AHANTUTUKA

HanomHum, uyrto Hpblo-Mopkckas KoHBeHLUS
MPUMEHSIETCSI K WHOCTPaHHBIM — apOMTPasKHBIM
PELIESHMSIM, TO €CTh TeM, KOTOPbIE BEHIHECEHBI B TOCY-
JapCTBE, OTIMYHOM OT TOTO, B KOTOPOM MCIIpalliiBa-
eTcs MPUHYAUTEIbHOE UCIOJIHEHUE. Takoe ucmos-
HeHMe pellleHMss Ha ocHoBaHuM Hplo-Mopkckoit
KOHBEHIIMU HE SIBJISIETCS aBTOMaTUYECKUM: YTOOBI
peleHre, BBIHECEHHOE Ha TEPPUTOPUU OIHOTO
rocyaapcTBa, UCIOJHUTh Ha TEPPUTOPUU JIPYroro,
€ro HeoOXOAMMO CHayaja IpU3HAThb Ha Teppu-
TOPUHM 3TOTO IPYToro rocyaapcTBa, CAesIaTh YacThIO
ero npaBoBoii cuctembl. Cratba III KoHBeHLMMN
MpeaycMaTpUBaeT, YTO MPU3HAHWE U MCIIOJHEHUE
apOMTPaKHBIX PEIICHUI TPOU3BOAUTCS B COOTBET-
CTBUM C MPOILIeCCyaTbHBIMA HOPMaMU TOCyAapCTBa-
yyacTHUKA, Ha TePPUTOPUM KOTOPOTO MCITpally-
BaeTCsl MpPU3HAHWE U TIPUBEICHUE B MCIIOJHEHUE
atux pemenuit. Hanpumep, B Pecnyonuke Mpak
JIEVICTBYIOIINIA IpaxxnaHcko-mpolieccyanbHbIi
3akoH Ne 83/1969, 3akoH 00 UCIOJHEHUN
WHOCTPaHHBIX CyAeOHbIX pemeHuit No 30/1928,
a Takke 3aKOH 00 MCITIOJHUTEIbHOM TMPOU3BOJI-
ctBe No 45/1980 peryaupyroT Ipolecc MpU3HAHUS
W WCTIOJIHEHUSI MHOCTPAHHBIX CYICOHBIX M apOu-
TpaXHBIX peleHuit. Jiuimo, Xxenaoliee UCITOTHUTD
Ha TeppuTopun Mpaka HMHOCTpaHHOE pellleHue,
JIOJKHO MOJATh B Cy OOIIEH IOpUCAUKIIMY TIEPBOMA
WHCTAHIIMU TI0 MECTY HaXOXIEeHUS TOKHUKA (ecan
Yy TOTO HET ONpeneeHHOro (bpMKCHPOBAaHHOTO MecTa
HaxoxaeHus: B Mpake — MO MecTy HaxOXIEHWUSI
€ro MMYIIECTBA) MPOChOy O MPU3HAHWU PELICHUS
M BbIJAa4e COOTBETCTBYIOIIETO CYAeOHOro IMpuKasa.
Bripouem, mpakTuka mnpuMeHeHuss KoHBeHLMU
B Hpake eume TOnbKO OymeT (popMHUpPOBATHCH.

B ommmuue or Mpaka OAD pgaBHO cozmanu
MOJTHOLICHHBIA MeXaHU3M aJLTePHATUBHOTO
pazpenieHuss KOMMEPUYECKUX CITOPOB, B TOM 4YHCIIe
C yyacTMEM TMpeICcTaBUTEE  WHOCTPaHHOTO
Ou3Heca, TOCPEACTBOM TaKUX apOUTPaKHBIX
yupexaeHuii, kKak JlyGailckuii MexXmyHapOomHBIA
apoutpaxubiii 1eHTp (DIAC) m ApOuTpakHbII
meHtp DIFC-LCIAY. TIpu »stom DIFC-LCIA
W3HavYaJdbHO OBIT CO3[aH KaK COBMECTHOE Tpei-
npustue' DIFC u JIOHTIOHCKOro MeXAyHapOIHOTro

19 Bonee nodpobro 06 apoumpance ¢ OAD uumaiime ¢ cmamove Cepeesi unesku u dpyeux mamepuanax 3mozo Homepa. — Lpum. peo.

URL: http://www.difc-lcia.org/overview.aspx.
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apoutpaxkHoro cyga (LCIA). C ydyeToMm BbIllIeCKa-
3aHHOTO HEyAMBUTEIbHO, 4To OAD paTtuduLmpo-
Bau Hplo-Mopkekyio koHBeHumio eme 13 mioHs
2006 roga v oHa BCTynuia B cuiy 19 Hostops 2006
roga — 0e3 Kakux-aubo oroBopok. BrmocneactBuu
npoueaypa MNPU3HAHMS ~ MHOCTPAHHBIX  apOM-
TPaXKHBIX PEIIeHU ObIa CYIIECTBEHHO YMpolleHa
Ha OCHOBAaHWM PE30JIOLMU KaOWHETa MUHMCTPOB
Ne 57/2018, koTopast BHeclia psI HM3MEHEHUI
B [paxkmaHcKo-TipolieccyanbHblii 3aKkoH OAD!? 1 CT.
85, 86 u 88 kKoToporo 3ameHuIu ct. 235, 236 n 238,
paHee peTyJMpOBaBIIME TPOLEAYPY TPU3HAHMSI.
BaxxHo oTMeTuUTbh, UTO eciau paHee cyabl B OAD
MOTJIA OTKa3bIBaTh B IPU3HAHUM PEIICHUIA, BBIHE-
CEHHBIX MO JejaM, KOTOpble MOIJIM Obl OBITH UM
MOJCYIHBI, TO TTOCJIE MPUHATUS TaHHOM PEe30TI0LIUU
OTKa3 BO3MOXEH, TOJbKO €CJIM CYAbl 00sazanu
UCKJIIOYUTEbHON MOACYAHOCTBIO TI0 Aedy (CT. 85
pesomonun). Kpome Toro, 3asiBjieHre 0 TpU3HaHUU
peleHusl TIOAaeTCsd  HEMOCPEACTBEHHO  CYAbe
MO0 WCIIOJHEHUIO CYAEOHBIX peleHu (MUHYS
OOBIUHYIO TIPOLIEAYPY NMPU3HAHUS B Cylne MepBOM
WHCTAHIIMKU), KOTOPBIN 00s3aH BBIHECTU COOTBET-
CTBYIOIIIEE pellieHre B TedeHue Tpex aHeit. OaHako
aKThbl TaKOrO CYAbM MOTYT OBITH OOXKaJTOBaHBI
B aneJUISIUMU 1 KaccaliM, 4YTO B KOHEYHOM UTOTe
CMOCOOHO  3aTAHYTh TPOLEAYPY MCIOJHEHMUSI.

OTneabHO CTOUT OCTAHOBUTHCS Ha OCHOBa-
HUSIX OTKasa B NPU3HAHMM WHOCTPaHHBLIX apOu-
TPaxKHBIX pEIICHWIA B TocymapcTBax bikHero
BocTtoxka. Hrto-Mopkckas KOHBCHIIUS
HEe TIO3BOJISIET KOMIICTEHTHOMY Cydy TMepecMa-
TPUBAaTh apOUTpPaXKHOE pEIIeHUE IO CYIICCTBY.
CornmacHo cT. 5 KoHBEHIMM B TpPU3HAHUU
YU TIPUBEJACHUU B UCIIOJHEHUE MO NMPOChOe OTBeT-
YHKA MOXKET ObITh OTKA3aHO B CJIEAYIONINX CIyJasix:

* Hajau4ue TTOPOKOB apOUTPaKHOTO
corjalieHusl, TIPUBOJSIIEE K €ro HeaehHCTBU-
TEJIBHOCT TI0 TIPUMEHMMOMY K HeMy IIpaBy;

* HEBO3MOXHOCTb [IJII OTBETYMKA IIpeacTa-
BUTH CBOU OOBSICHEHMSI, B TOM YMCJIE 10 IMPUIMHE
ero HeHajulexXalllero yBeIOMJICHMS O Ha3HauYeHUU
apouTpa WuIM apOUTpaKHOM pa3dUpaTesibCTBE;

* BbIHECEHHUE PEIICHUS IO CIOpPY BHE PaMOK
apOMTPaKHOTO COMIAIICHUS] WM apOUTpaXkKHOM
OTOBOPKH B JIOTOBODE;

* HECOOTBETCTBME COCTaBa apOUTPaKHOTO
opraHa Wiu apOUTPaKHOTO Tpollecca COralleHuIo
CTOPOH WJIM, TIPU OTCYTCTBUU COTJAIICHUS, TIPaBy
TOI CTpaHbI, TIe UMEJI MECTO apOUTpak;

* HEOKOHYATEJbHBII  XapakTep  pelleHus
WIA €ero OTMeHa, IIPUOCTAHOBJIIEHUE KOMIIe-
TEHTHOH BJIACTBHIO CTpPaHbl, IJIe OHO OBbUIO BbIHE-
CEHO, WJIM CTpaHBbl, MO TpaBy KOTOPOH OHO OBLIO
BBIHECEHO.

Kpome TOro, KOMIETEHTHBI Cyd B CTpaHe
NMPU3HAHUA W TPUBEAECHUS B MCIOJHEHUE apOou-
TPaXKHOI'O pelLIeHUs] BIpaBe MO CBOE MHULIMATHBE
0TKa3aTh MO CJICAYIOIINM OCHOBAHMSIM:

* OOBEKT Cropa He MOXET ObIThb MPEIMETOM
apOMTPaXKHOTO pa30MpaTesIbCTBa MO 3aKOHAM 3TOM

CTpaHBbI;
* TIpM3HaHUE U TIPUBEAECHUE B MCITOJTHEHUE
9TOr0  pelleHus] TPOTUBOpeYaT  IMyOJIUIHOMY
MOPSIIKY CTPAHBbI.
XOoTs  BTOT  CIMCOK  MCYEPIbIBAIOIIMA,
BHYTpPEHHUE npoleccyaabHbIe 3aKOHBI,

Kak MpaBwWIo, cofepxkaT 0oJiee IMPOKUI MepedyeHb
OCHOBaHMWII g OTKaza. Ha mpakThke Hepeako
MOXHO  CTOJKHYTbCSI C  HEOIpPEAeIEeHHOCThIO
IO BOIIPOCY O TOM, KakKue HOPMbI MMEIOT IPUO-
puter. B nene Airmech Dubai LLC v. Maxtel
International LLC", mociemroBaTebHO paccMo-
TPEHHOM Cy/JaMU TIEPBOIA, aneJUTSIIIMOHHOM 1 Kacca-
LIMOHHOM WHCcTaHUi B OAD, OpUOPUTET ObLT
otnan Hrelo-Mopkcekoit konseHumu. Kommanus
Maxtel International LLC oGpatunach ¢ 3asiBiie-
HUeM o nmpu3HaHuu B Jlybae pelieHUs apOUTpaxK-
Horo cyna DIFC-LCIA, BeiHeceHHOTO B JIoHAOHE
B ee 3amuTty. OTBETUMK cchulasicsl Ha IpaxkaaHCcKo-
nporeccyabHblii  3akoH OAD, KOTOpBIA mpen-
yCcMaTpuBaJl ~TaKO€ OCHOBaHME [UIsI  OTKasa
B NIpU3HAHUM, KaK BbIHECEHUE PEIIECHMS 10 UCTe-
YEHUM IIEeCTH MECSIEB Ioce Hayajaa CHyIIaHWS.

2 Cabinet Decision No. 57 issued on 09/]2/20]8 On the implementing regulation of federal law No. 11 of 1992 on the Civil

Procedure Law. URL: https:

elaws.moj.gov.ae UAE MOJ _ LC En/00 CIVIL oZOTRANSACTIONS 020AND %20PRO-

3 BCDR International Arbltratlon Revzew Volume 1, issue 1 (2014), pp. 1053—1060.
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OpHako cyabl BceX TpeX WHCTAHUMI OTBETYMKA
HE TIOAJEpXKadd M IMOCTAHOBUJIM, UTO pEIICHUE
JIOJIDKHO OBITh UCITOJTHEHO B COOTBETCTBUU C MEXKITY-
HapoIHbIMU oOs3areabcTBaMM OAD B pamkax
Hplo-MopKckoii  KOHBEHLIMM, KOTOpasi TaKoro
OCHOBAHUS JUISl OTKa3a He ColepXKUT. B To ke Bpems
B nene CCI v. The Government of the Democratic
Republic of Sudan'* kaccallMOHHBII CyI TTOATBE P
peleHue cyaa mepBoil MHCTAHIIMU, OTKA3aBIIETOCs
Ha OCHOBaHMHM [paxkJIaHCKO-TIPOIIeCCyaJbHOTO
3akoHa OAD paccMaTpuBaTh NPOCKOY O MPU3HAHUU
Tpex pelleHuid MeXayHapoIHOTo apOUTPaKHOTO
cyma Tipy MeXayHapoaHO TOpProBoil Iiajate
(ICC) mnporuB Pecny6auku CygaH, MNOCKOJbKY
HU OJHAa M3 CTOPOH HE uMeJa HU JOMULIWIUS
B OAD, HM Kakoi-11Mb0 MHON CBSI3U C 3TUM IOCY-
napctBoM. Cyn cociancs Ha ct. 111 Heto-Mopkckoit
KOHBEHIIMU, KOTOpas TOBOPUT O TMPUBEACHUU
B UCITOJTHEHUE apOUTPaKHOTO PEIIeHUs B COOTBET-
CTBMM C TpoliecCyalbHBIMA HOPMaMH TOW TeppU-
TOpUU, TJIe €ro MpU3HAHWE U TIPUBEICHUE B MCTIOJ -
HeHue ucnpainuBaetcsa. [Ipu 3ToMm cya, ccbuiasich
Ha HOPMBI ITPOILIeCCYaTbHOTO 3aKOHA, Ha3BaJjl BOITPOC
0 TOJCYAHOCTU CIOpa C Y4acTHUEM HMHOCTPAHHBIX
JIUI] BOITPOCOM ITyOTMYHOTO MOPSIIKA, HE YITIOMSIHYB,
OJTHaKo, COOTBETCTBYIOIIIEE HUCKITIOUEHHE
B nofr. «b» 1. 2 cT. IV Helo-MopkcKkoit KoHBeHIINH
JIJIS OTKa3a Mo MOTUBY MPOTHBOPEYUS MyOJTUIHOMY
nopsiiky cTpaHbl. IOpuanyeckoe coOOOIIECTBO
pervoHa BOCIIPUHSUIO TaKOe€ peIleHWe B 1IeJIOM
HETaTUBHO, WHTEPIPETUPOBAB €r0 KaK HeMNpU-
3HaHue mpuoputeta Hblo-Mopkckoii KOHBEHIINH
HaJl HAIMOHAJIbHBIM 3aKOHOAATEIbLCTBOM, a TaKXe
KaKII0Ka3aTeIbCTBOHEIOCIIEIOBATETbHOCTUMITPOTUBOPE-
YUBOCTHU CyAeOHOM MpakTuku OAD B 3TOM BOIIpOCE.

Taxxe B OAD paHee aKTHMBHO pa3BMBajach
MpaKTUKa MPU3HAHUS MHOCTPAHHBIX apOMTPasKHBIX
pelIeHri yepe3 cyabl CBOOOTHON 3KOHOMUYECKOM
3oHbl DIFC — ¢ wucroiap30BaHUEM TOCIETHUX

" Ibid., pp. 137—141.
5 Case No. 1619/2016, 15 Feb 2017.
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B Ka4eCTBE KOHAYUTHBIX (MMPOMEXYTOUHBIX) MEXITY
WHOCTPAHHBIMM  IOPUCAUKIUSIMU UM MECTHOU
cynebHoil cuctemoii B suie cynoB ybas (Dubai
Courts). DTo NpUBOAWIO K KOH(MIUKTAM IOpUC-
aukuuii (cM. geno Banyan Tree Corporate Pte
Ltd. v. Meydan Group LLC'", B koTopoM cyn
Jlybast mepBoOil MHCTAHLIMM TTOCTAHOBWJI, YTO, €CJIN
JIeJI0O HaxXOOMUTCS B IOPUCAUKLMU cyaoB JlyOas,
a cynel DIFC BblHecaIM 1O HeMy pelleHue,
Takoe pelleHue OyaeT  HeIeWCTBUTEIbHBIM).

B KoponesctBe CaynoBckast ApaBusi, KOTOpOe
apisercs yuacTHUKoM Hpio-MopKcKoii KOHBeHIIMI
¢ 1994 rona, a Dp-Pusackoii KoHBeHUMU — ¢ 1983
roja, Julia, XXeJaBllue MPUHYIUTEIbHO UCTIOTHUTD
WHOCTpaHHOE apOUTpakHOE peIIeHUE, CTAJIKUBa-
JIUCh ¢ pUCKOM (haKTUIECKOTO TIEPECMOTpa TaKOTo
petieHMs1 co cropoHbl CoBeTa MO PacCMOTPEHUIO
kanod (Board of Grievances) — agMWHHUCTpaTUB-
HO-CyAeOHOTO OpraHa, KOTOpBIA A0 TNPUHSITUS
ApOutpaxHoro 3akoHa 2012 roma'® 6bL1 HameaeH
MOJHOMOYMSMHU  pelllaThb BOMPOCHl  TTPU3HAHMS
U TIPUHYAUTEIBHOTO MCIIOJHEHMSI B CTpaHE TaKWX
pemenuit. I[TockonbKky CoBeT MO pPaccMOTPEHUIO
’kajo0 TPOBOAMI TPOBEPKY HA COOTBETCTBUE
HE TOJAbKO MYyOJUYHOMY TIOPSIAKY  CTpaHBbl,
HO M TIPUHIMTIAM IIapraTa, a TAKKe paHee MPUHSATHIM
CyAcOHBIM M  AAMUHUCTPATUBHBIM  PEIICHUSIM
M aKTaM, ero pelIeHusT ObLIN HelpeacKasyeMbiMu'’.
IMIupoko wu3BectHo neno Jadawel International
(Saudi Arabia) v. Emaar Properties PISC (UAE)*,
pellleHre Mo KOTOpPOMY OBLIO BBIHECEHO apOu-
tpamu ICC. Camo 3TO Je0 HE MOXET B MOJIHOM
Mepe WJUIIOCTPUPOBATh TMPAKTUKY TMPUMEHEHUS
Hrto-Mopkckoit konseHuuu B KoponeBcTse: oHO
He Obuto 1 CaymoBcKol ApaBUM WHOCTPaHHBIM
B TOM 3HaUYE€HUHU, B KAKOM 3TOT TEPMUH HCIOJIb3Y-
€TCsI B KOHBEHIIMU, — XOTSI CIIOP U paccMaTpUBaCs
B COOTBETCTBUU C ApOUTPaKHBIM pPErjaMEeHTOM
ICC, w™ectoM paspelieHUs cIopa SBJsIach

16 Arbitration Law enacted by Royal Decree No. M/34. URL: https.//www.idc.gov.sa/en-us/Rulesand Regulations 1/Arbitra-

tion%20Law.pdf.

7 Hpomueonwxowcnoeo MHEHUA O npe@clca3yeM0cmu npuHyunos uiapuama 6 ONHOUeHUU KOMMepPpHUEeCKUxX cnopoe
npu&epmcueaiomc;z asmopsl u3 (lp(l6CKLDC CmpaH — ¢ Ux mou4Koll 3PEeHUA MONICHO O3HAKOMUMDbCA 6 AH2N053bIMHOLL Yacmu

dannoeo Homepa. — Ilpum. peo.

18 Essam Al Tamimi. The practitioner’s guide to arbitration in the Middle East and North Africa, 371 (2009).
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CaynoBckasg ApaBus, II09TOMY peIlIeHUe apou-
TPOB CJIeAyeT paccMaTpuBaTh KaK BHYTpPEHHeEeE.
Tem He MeHee Je/io MoKa3aTeJIbHO UMEHHO € TOUKHU
3peHus mojHoMouuii CoBeTa MO PACCMOTPEHUIO
’Kajmo0 M oOIIel MpakTMKW B OOJacTA MpUBE-
JEHUSI B WCIIOJHEHUE apOUTpaXKHBIX peIIeHUI
B crpaHe. COBET He TOJIbKO OTKas3aj 3asiBUTEJIO
B ucnojHeHun perieHust B CaymnoBcKoil ApaBuu,
HO TIOJIHOCTBIO MEPEeCMOTPEN Je0, 00s3aB 3asiBU-
TeAsT BO3MECTUTh IPOTUBOIIOJOXHON CTOPOHE
yobITKM B pasmepe 250 MJIH goi. MOTHUBBI
MPUHATHUS TaKoro petieHrust CoBeTOM HEM3BECTHHI.

Tlocne BcrymieHHsT B cuily ApOUTpPakHOTO
3akoHa 2012 roma B KoposeBcTBe MNOSBUIUCH
crielaibHble CYAbI, HaAeJCHHbIC IOJTHOMOYUSIMU
M0 TMPUHYAUTEILHOMY HCIIOJIHEHUIO apOUTPaXKHBIX
pemieHuii. OpgHako moOCKoMbKy cT. 11  3akoHa
00 MCTIOTHUTETbHOM IIPOM3BOCTBE!® B UMCIIE YCITOBHIA
MPUHYAUTEILHOTO  WCIIOJMHEHUSI ~ MHOCTPAHHOTO
peleHnsT TTO-TIPEeKHEMY Ha3bIBAET €ro COOTBETCTBUEC
MPUHLIAMAM 1IapuaTa, PUCK TMOBTOPHOTO PACCMO-
TPEeHMsI Jeja O CYIIECTBY COXpaHsSeTcs W ceiuac.

Heobxonumo eme  pa3  MOJYEPKHYTH:
Hrlo-Mopkckas KOHBEHILMsI He TMpeaycMaTpuBaeT
MPOBEPKY CYJAOM COOTBETCTBMSI BBIBOAOB, W3JIO-
JKEHHBIX B PEIICHUU apOUTPOB, OOCTOSTEIHCTBAM
nena. PelreHue apOUTPOB HE JOKHO SIBISIThCS
MpeIMeTOM areJuIIIIMOHHOTO 00>KaJIOBaHMS
HU IOpUAUYECKU, HU (akTuuecKu. Tem He MeHee
Ha bknem BocTtoke 310 TpeboBaHue cobI0IaeTCs
He Bceraa 1 He Besze. Ipyroii M3BeCTHBIN B perMOHE
npuMep (HaKTUIECKOTO MePecMOTpa MHOCTPAHHOTO
apOuUTpaxkHOTO pelieHus1T — Jeiao International
Trading and Industrial Investment v. DynCorp
Aerospace Technology?, B kotopoM KaccalimoHHBI
cyn B Karape, paccMarpuBast BeiHeceHHOe B [Tapuke
pewienre Cyna MTII (ICC), MOJHOCTbIO OTMEHMUII
€ro, HayaB MPOBEPKY IPABUJIBHOCTU TOJKOBAHUS
CY/IOM TIOJIOKEHW JOTOBOpa, JIEKaBIIET0 B OCHOBE

cniopa. Cynbl BKarape Takzke U3BeCTHBI CBOMM pacIliv-
pUTENBHBIM TOJIKOBAaHUEM KOHILIEMIIUU ITyOany-
HOTO mopsiaka’', 4ro He pa3 MPUBOIMUIO K OTKa3y
BIIPUM3HAHUU MHOCTPAHHBIX apOUTPAKHBIX PEIICHUA.

B mpoTHBOMOIOKHOCTD OMUCAHHBIM IOPUCANK-
musiM B ApaOckoii Pecriyonmuke Erumer cyneOHast
MpakTUKa B 1IEJIOM CKJIAabIBajJach B TIOJb3Y JIUII,
oOpallaBIIMXCs 3a MPUHYIUTETbHBIM UCTIOJHEHUEM
B CTpaHe MHOCTPAaHHBIX apOUTPaKHBIX PELICHUM,
U Cydbl — MpU YCJIOBUU COOMIOACHUS 3asBUTEIEM
BCEX MPEAYCMOTPEHHBIX (hOPMATbHOCTEN — CKIOHHBI
VIOBJETBOPATh WX TpeboBaHus. Takue pelieHus
B Erunte npusHaioTcd Ha OCHOBaHMM 3akoHa
00 apoutpaxe 1994 roma?, He yMaysisi B TO e BpeMs
nonoxenuit Hoto-Mopkckoit koHseHuu. B 2005
rony KaccalmoHHBI Cyn MOATBEPAMI>, YTO IMOJO-
>KeHUs 3aKoHa 00 apOuTpake MIPUMEHSIOTCS 0e3 Hapy-
meHus ct. 111 Hoto-MopKckoii KOHBEHIINM, TO eCTh
IIJI1 HUX HE YCTaHABIMBAETCS DPEXUM Oojiee obOpe-
MEHUTENIbHBIN, YeM ISl HAllMOHAJIBHBIX PEIIeHMUIA.

Kak yxxe ObLIO OTMEUYEHO, BMECTO MPU3HAHMS
MHOCTPAaHHOTO apOUTPaKHOTO pelIeHUs Ha OCHO-
BaHUU Hplo-MopKcKoil KOHBEHILIMU 3alHTEpeco-
BaHHAas CTOPOHA BIIPABE MPOCUTH TAKOTO MTPU3HAHUS
Ha  OCHOBaHMM  Op-PusiACKOl ~ KOHBEHIIWU.
I[lpy  HEOOXOAMMOCTM  WUCIIOJIHEHUS  PEIICHMS
B Mpake uCnosb30BaHUE TPABOBBIX MEXaHU3MOB
9TOM KOHBEHLMM 10 HEJABHEIO BPEMEHU ObLIO
MPaKTUUECKU €IMHCTBEHHBIM BBIXOJIOM JJIST MEXITY-
HApOIHBIX KOMIMAHWM, OCYIIECTBISBIIUX KOMMeEp-
YECKYI0 JESATeIbHOCTh B CTpaHe, 3TO JaBajio
XOTh KakKMe-TO TapaHTUW WCIIOJHEHUS TPUHSITHIX
peuieHuii B claydyae  BO3HUKHOBEHMSI  CIIOpa
MPU OTCYTCTBUU IBYCTOPOHHETO COTJIAIICHUSI MEXKTY
HMpakoM u rocymapcTBOM MecTa apOUTPaKHOTO
pazoupatenscTBa. [lpaBna, ele MOXHO BOCIOJIb-
3o0Bathbcsl (opymom ICSID — MexayHapoaHOTo
LIEHTpa 1O YPeryJupOBaHUIO WHBECTULIMOHHBIX
criopoB (MUIYUC)*, ognako Kousenuus 1CSID?

0 Enforcement law 2013. URL: https://www.moj.gov.sa/Documents/Regulations/pdfy/En/76.pdf.

20 Petition 33/2008 Qatar Court of Cassation.
21 Cm. 0eno No 2216/2013, Qatar Court of First instance.

2 Law of Arbitration in Civil and Commercial Matters No. 27 of 1994. Arab Law Quarterly Vol. 10, No. 1(1995), pp. 34—51.
2 Appeal in cassation No. 966 of judicial year 73. BCDR International Arbitration Review, Volume 3, Issue 1 (2016).

2 URL: http://icsid.worldbank.org.

25 The International Centre for Settlement of Investment Disputes Convention. URL: hitps://icsid.worldbank.org/sites/de-

fault/files/ICSID %20Convention %20English.pdf.
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UMEET CYIIECTBEHHbIE KBaTU(UIMPYIOIIME Orpa-
HUYEHMSI TIO Kpyry Juil U cdepe MPUMEHEHUS:
JIOCTAaTOYHO CKa3aTh, YTO HeTsIHOM cekTop B Mpake
MOJTHOCTBIO BBIBEJICH M3-TIO €€ AeHCTBUA. IMEHHO
MO3TOMY JUTS pa3pellieHUs CIIOPOB C MHOCTPAaHHBIMU
KOHTpareHTaMu OOBIYHO PEKOMEHIOBAJIOCh BBHIOM-
paTh B KayecTBe (hopyma Ijisl pa3pellieHust CIOpOB
OIUH U3 apOMTPaXKHBIX MHCTUTYTOB B TOCYIAPCTBE
— yJyacTHUKe Dp-Pusiickoit KOHBeHIIMN, HAMPUMED
DIFC-LCIA unn DIAC B Hy6ae, a He Cyn MTII
(ICC). OngHOBpeMeHHO BO3HUKAJ BOIPOC O MPUME-
HUMOCTU Dp-Pusnckoii KOHBEHLIMU B Cllydae, eciu
CMoOp MOJUIeXal YPEeryJupoBaHUI0O HAa OCHOBAHWM,
ckaxkeM, ApourpaxkHoro pernameHta MTII (ICC),
OIHAKO MECTOM apOUTpaXKHOTro pa3doMpaTebCTBa
OBLIO OMPEIEICHO OTHO U3 TOCYIAPCTB — YYaCTHUKOB
Op-Pusnckoit koHBeHLMU (B yacTtHocThH, OAD).

Cratest 37 Op-Pusiackoil KOHBEHLUM IIPSIMO
MpeaycMaTpUBaeT, YTO apOUTpPaKHbIC PELIECHUS
MPU3HAIOTCSI U IPUBOJISTCS B MCIIOJIHEHUE HA TEPPU-
TOPUU JOTOBAPUBAIOIIUXCSI TOCYIaPCTB C yYETOM 3aKO0-
HOJATeIbCTBA TOCYIApCTBa-yYaCTHHKA, B KOTOPOM
HUCTpaIUBAETCS TaKoe IPU3HAHWE W WCIIOJTHEHWUE.
ITpu 3ampoce mpu3HaHUS U UCTIOJTHEHUST HEOOXOAUMO
MPENOCTaBUTh HaJIEXKAIUM 00pa3oM 3aBepEHHYIO
KOTUIO apOUTPaKHOTO PEIIeHUsT C TTOATBEPXKACHUEM
KOMITETEHTHOTO Cylda OTHOCHUTEIBbHO €ro MCITOJHM-
Moctu. CkazaHHoe o3HayaeT, yTo perieHue Cyna
MTII, BbiHeceHHoe B JlybOae, He OymeT aBTOMATH-
YECKU TIPU3HAHO B JPYTOM TOCYIApPCTBE — YUACTHUKE
Op-Pusinckoii KoHBeHMM. OHO cHayada JOKHO
CTaTh UCTTOJTHUMBIM B camux OAD Ha OCHOBaHWH ITOJTO-
>KEHUI O TIPU3HAHWU Y MCTIOJTHEHUU apOUTPasKHBIX
pelieHuit 3akoHa 00 apouTpaxke?’. DTo AeaeT Mpolie-
JIypy UCTIOJTHEHMST apOUTPAXKHBIX PeIleHUIA Ha OCHO-
BaHUU Dp-Pusinckoil KOHBEHIIMY OoJiee TUTETbHON
U CJOXHOM: CHayaja pelieHrue AODKHO Mo CT. 53
3akoHa 00 apOWTpaxke MPOWTH TPOBEPKY Ha OTCYT-
CTBHE OCHOBAHWIA JJI1 €r0 OTMEHBI amneJISILIMOHHBIM
cynoM B OAD, a 3aTeM KOMIETEHTHBIN Cya B TOCY-
JJapCcTBe — Yy4YaCTHUKE Ip-PuUsiicKoil KOHBEHLIUU,
B KOTOPOM MCITpAIlIMBAETCs €ro MpU3HaHUE U UCTION-

% Cmamoes 29 3axona Pecnyonuxu Hpax 06 uneecmuyusx No. 13, 2006. URL: htips:

investment-laws/laws/205/iraq-investment-law-.
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HEeHUe, TOJDKEH YIOCTOBEPUThCS HAa OCHOBAHUU CT.
37 KoHBeHIIMM B OTCYTCTBMM OCHOBAHMIA JIjIs1 OTKa3a
B €ro MpU3HAHUM U HCIIOJHEHUM Ha TEePPUTOPUU
aToro rocynapcrsa. Ecim ke MecToM apOUTpaskHOTO
pazouparenanctBa 1o npaBuwiam MTII  saBnserca
cBoOOmHas1 a3KoHoMmMueckast 3oHa DIFC (B oTmiuue
OT CUTyallMM, KOTJa MECTOM pPacCMOTpPEeHHUs cropa
HasBaH Jly0aii), To Takoe pelieHre JOJKHO cHauvasa
MPOMTH MpoUEAypy TPU3HAHUS U MCIOJTHEHUS
B Cyne DIFC Ha ocHoBaHuu cT. 42 u 43 3akoHa DIFC
00 apbuTpaxe® — TOJBKO TIOCTIE 3TOTO 3aMHTEpe-
COoBaHHas ctopoHa MoxeT obpatutbesd B Cyn DIFC
32 CONEWCTBMEM BO BPYYEHMM MpHKaza 00 WCION-
HEHUU pellieHrs Ha OCHOBaHUM AaHHoI KoHBeHIMN.

Cratesa 37 Op-Pusiackoit KOHBEHLIMU YyCTa-
HaBJIMBaeT CJEAYIOIIME OCHOBaHUS IJIsg OTKas3a:

* OTCYTCTBUE y apOMTpPakKHBIX CYJIOB KOMIIE-
TEHIIMM Ha pacCMOTPEHUE CIopa IO IpaBy TOCY-
JapcTBa, B KOTOPOM MCIIpAIlIMBAETCSl MPU3HAHUE
W UCTIOJIHEHUE;

* HEJCHCTBUTEIBHOCTb apOUTPAKHOTO COTJIa-
IIEHUST WJIM HEOKOHYATeIbHOCTh apOUTPaKHOTO
pelIeHus;

* OTCYTCTBUE y apOUTPOB KOMIIETCHIIUU
Ha  OCHOBaHMM  apOUTPAXKHOTO  COIJIAIIEHUS
WIM Ha OCHOBaHWM IIpaBa, COMIACHO KOTOPOMY
BBIHECEHO pPEIlICHUE;

* HeHajjexallee  yBeIOMJICHHUE
00 apOUTpaKHOM pa3dUpaTeIbCTBE;

* HECOOTBETCTBME pELICHUSI TMPUHIUIIAM
mapvara, TyOJMYHOMY  TIOPSIAKY, IpaBUaM
¥ HOpMaM TMOBEIEHUS TOCYIapCTBa, B KOTOPOM
WCTIpalliuBaeTcss TpU3HAHWE U HCIIOJHEHHUE.
Kak  BuauM, XOTs  comepXaHuUe  pelieHUs
HE JOJDKHO MPOXOAMUTH MPOBEPKY IMpU MPU3HAHUU
B KOMIIETEHTHOM cyae, (akKTUYecKu Takasl
MpoBepKa TPOBOAWUTbCS OyneT. WM mpusHaHue,
u HCTIOJIHEHUE apOUTPaKHbBIX pelIeHu,
10 KOTOPBIM B3BICKMBAIOTCS MPOLIEHTHI, HATTPUMEDP,
MOXET OBITb TIIOCTaBJEHO TOA COMHEHHE.
B  coorBeTcTBMM ¢ HEmAaBHUM  pelIEHUEM
AnemnmsaimonHoro cyma DIFC B OAD 1o neny

CTOPOH

investmentpolicy.unctad.org,

27 Federal Law No. 6 of 2018 On arbitration. URL: ttgs //elaws. mol gov. ae[UAE MOJ _LC-En/00 ARBITRATION %20

Www. dlfc ae/fi Jes, 90]4 5449 8249 DIFC Arbitration_Law_2008 0_1.pdf.

2 DIFC Arbitration Law No. 1 of 2008. URL: https:
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Lahela v. Lameez? Op-Pusackas KOHBEHIUS
He SIBJIsIETCS aBTOMaTHU4YecKM yacThio npaBa DIFC,
u Cyn DIFC BnpaBe BbIOpaTh ajabTepHATUBHBIN
cnoco0 BpydyeHUs TIpuKasza 00 WCIOJHEHUU
pelleHus, 4eM TOT, KOTOpPbIii ykazaH B KoHBeHIIMU.
DTO pelleHUe TMOMOXET IPEeOonoJeTh HEOMHO-
KpaTHO paHee BO3HUKABIINWE TYIUKOBBIE CUTY-
alliM B CBSI3M C HEBO3MOXHOCTBIO BPYYEHUS
CyIeOHBIX IMPUKA30B CIIOCOOOM, MpeanrCcaHHbBIM
Kousenuueii. JlaHHoe Aefo — HarjisgaHas WLTIO-
CTpalusl TOro, HACKOJbKO HEMPOCTO Ha MPaKTUKE
WUCIIOJIHUTh pElIeHWEe W3 OJHOTro IO0roBapuBalo-
LIEerocs rocynapcTtsa B ApPYroM [IOroBapuBaio-
1IeMcsl TOCyJapCcTBe Ha OCHOBAaHUM Dp-Pusackoit
KOHBEHIIMU: TIOJYYUBIIMU mokyMeHThl u3 DIFC
cyn B . Opounb (Kypaucran, Pecriyonmka Mpak)
BEPHYJ ITOKYMeHThl oopaTHO B DIFC, mockoabKy
OHU OBLTM BPYYEHHBI cyny He 4yepe3 MUHUCTEepCTBO
MHOCTPAHHBIX nen PecnyOonuku Wpak,
KaKk  TpeanuMcaHo CT. 23 J[eHCTBYIOILIETO
IpaxknaHCcKO-TIpollecCyabHOIO 3aKOHA CTpaHBI.
Paznen 5 Op-Pusiackoit KOHBEHLMU TTOCBSILIEH
MPU3HAHUIO W WCTIOJHEHUWIO PEIIEHUI MO TpaxkaaH-
CKUM, KOMMEPYECKMM, aIMWHMCTPATUBHBIM [ejaM,
a TakKKe JelaM, CBSI3aHHBIM CO CTaTycoM (hu3Hnye-
ckux jui. Cr. 32 KoHBeHIMM TIpeaycMaTpuBacT
JUTSE TOTO CHEUATbHYIO MPOLIEAYPY — 9K3EKBaTypy,
— TIpM KOTOPOW caMO pellleHHe He paccMaTpu-
BaeTcs MO CYIIeCTBY, a M. «b» cT. 25 ycTraHaBIM-
BaeT CJEAYyIOIMe YCIAOBUS U €ro TMpU3HAHUS:
* WHOCTPAaHHBIN cyn 00JalaeT COOTBETCTBY-
IoIelf KOMITETeHILIMENH JUISI BBIHECEHUSI TaKOTro
pellleHWs] Ha OCHOBAaHWM 3aKOHa TOCydapcTBa-
yYacTHHUKA, B KOTOPOM HCTIpalnBa-
ercsd npu3HaHue U wucnojgHeHue (lex fori);
* CyIdbl TOCydapcTBa-ydyacTHMKa, B KOTOPOM
HCTIpalluBaeTCcs MpU3HaHUE U UCTIOJHEHWE, He 001a-
JIAIOT WCKIIIOYUTEJIbHOM KOMIIETEHIIMENM IO Mpel-
MEeTy CIlopa, MO KOTOPOMY BBIHECEHO pEIICHMUE;
* cynebHoe pelieHune SIBJISIETCS
OKOHYATEJIbHBIM.

Ilpu >3TOM HeKoTOpbIe CyAcOHBIE PEIICHUS
(K TpuMepy, pelleHus] TPOTUB TMPABUTEILCTBA

rocyiapcTBa-ydyacTHMKA, TO¢  KCIIpAIIMBaeTCs
Mpu3HaHWEe W WCITIOJJHEHWE) He MOIyT OBITh
MpU3HAaHBI W MWCIIOJHEHBI HA OCHOBAaHWUM II.
«» cT. 25 KonBeHuuu. A B 1. 1 c1. 30 ykasaHo,
B KaKHUX CJIyJasixX CyI JOJIKEeH 0TKa3aTh B IPU3HAHUUT
1 VICTIOJTHEHUHY MTHOCTPAHHOTO CYIeOHOTO PeIICHHUST:
* TIpM3HAHWE pelIeHUs OyIeT MPOTUBOPEUYNTh
MPUHINATAM IIapyata, KOHCTUTYLNW WIN ITyOJInd-
HOMY MOPSIIKY roCydapCcTBa-y4acTHUKA, B KOTOPOM
WCIIpallIiBaeTCsl IPU3HAHUE W MCIIOJHEHMUE;
* HeHajJjIeXxallee yBEIOMJICHHE CTOPOHBI
B JeJie, TMPOTUB KOTOPOM BBIHECEHO pEIICHUE;
* HeHajyiexallee IpeICTaBUTEILCTBO B Jeje
10 3aKOHY TOCydapCTBa-y4aCTHMKA, B KOTOPOM
WCIIpallliBaeTCcsl IIPU3HAHUE W MCIIOJHEHME;
* BBIHECEHHE TII0 CIIOPY OKOHYATEJIbHOTO
pelIeHnsT B TOCydapCTBe-YYaCTHUKE, B KOTOPOM
KCIIpalliiBaeTcsl MpU3HAHNWE W MCIOJIHECHUE, 00
B MHOM IroCyIapcTBe, IIPY YCIIOBUHU IIPU3HAHUS 5TOTO
pelIeHnsT B TOCydapCTBe-YYaCTHUKE, B KOTOPOM
WCIIpallIiBaeTCsl IPU3HAHUE W MCIIOJHEHMUE;
* CIIOp TaKXKe pacCMaTpMBAETCS CYIOM TOCYy-
JApCTBa-yJdacTHUKA, B KOTOPOM MCIIpAIINBaETCSI
NMpU3HaHWEe W WCIIOJHEHHWE, W COOTBETCTBYIOLIMIA
WCK ObLI TOJAH [0 OOpalleHUs O NpU3HAHUU
U VICTIOJTHEHUU.

B 1IeJIOM MOXHO caenaThb BBIBO/J,
O TOM, YTO KpOME HEOOXOOIMMOCTU COOTBETCTBUSI
pelieHusT  OpUHLMOAM  lIapuara  Ipoleaypa
MNpU3HAHUS U MCIOJHEHMST CYACOHBIX pelIeHUM
B paMKax Op-Pusackoii KOHBEHLUMU OTBEYaeT
cTaHgapTaM, TMPUHATBIM B  MeEXAYHApOIHBIX
JOKYMEHTax MO  aHaJOTMYHBIM  BOIIpOCAM.

Bce BhllleckazaHHOE KacajloCh CHUTYyallUM,
KOorjga cylaeOHOe pelleHUue BBIHECEHO B OIHOM
ONVDKHEBOCTOYHOM  TOCyJapCcTBE —  Y4YacTHUKE
KoHBeHUMHU, a UCIIOMHSAETCS B APYrOM TaKOM Xe.
Ho noBonbHO YacTo BO3HMKAeT HEOOXOAWMOCTh
B TIpu3HaHuUU B cTpaHax bauxHero BocTtoka
CyIeOHBIX pelIeHUl, TPUHSATBIX B JOPYTUX TOCY-
JapcTBax 3a MpeneiaMM peroHa, WJIM HaoOOpOT.
B O6beanHeHHBIX ApabcKuX DMuparax mpolenypa
MNpU3HAHUS CyaeOHBIX pelleHUil TMpeaycMoTpeHa

2 Lahela v. Lameez [2020] DIFC CA 007. URL: https.//www.difccourts.ae/rules-decisions/judgments-orders/court-appeal,

lahela-v-lameez-2020-difc-ca-007.
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IpaxkmaHcko-TpolieccyalbHbIM ~ 3aKOHOM ~ OADY,
n. 1 cT. 85 KOTOpPOro ycTaHaBIUBAET, UTO CyAeOHbIE
pelieHus] W TpUKas3bl, BBIHECEHHBIE B JIPYroM
WHOCTPAaHHOM TOCYIApCTBE, MOTYT OBITb MCITOJI-
HeHbl B OAD TONBKO Ha TeX e YCIOBUSX,
KOTOPBIX TPUACPKUBACTCS 3TO MHOCTPAaHHOE
TrOCyIapCTBO ISl CyAeOHBIX pellleHUi U TPUKa30B
n3 OAD, TO eCTh YCTAaHOBJIEH MPUHIIAI B3AMMHOCTH.
OOBIYHO B3aUMHOCTbH OOECHEYMBAIOT MeEXKAyHa-
POIHBIE TOTOBOPHI (IBYCTOPOHHUE WJIM MHOTOCTO-
pOHHME), KOrjJa CYIIEeCTBYET CHUCTeMa B3aWMHOTIO
MPU3HAHUS U UCIIOJHEHUS CYAeOHBIX pEeIIeHUI.
[TosToMy n0 HemaBHEero BpeMeHU OBUIO TPYIHO,
K mpuMepy, ucnoJHUTh B OAD cyneOHbIe peleHust
n3 CoenuHeHHoro KoposeBcTBa: COOTBETCTBY-
IOIEr0 MEXAYHApPOJHOTO TOrOoBOpa HE MMEJOChH.
OnHako oO4YeHb IOKa3aTeJbHO HeAaBHeEEe [0
Lenkor Energy Trading DMCC v. Puri®!, B koTopoM
Bricokuii cyn JloHmoHa nman Xom MNPUHYIWUTETb-
HoMmy ucniosHeHuo pemieHust Cyna yb6ast TOJbKO
Ha TOM OCHOBaHUU, YTO CyAeOHBIN aKT ObLT OKOH-
YaTeJIbHBIM U IIPUHST B COOTBETCTBUY C TIPaBUIaMU
0 mnoacymHocTu. HecMoTpsi Ha TipeacTaBieHHBIE
JIOBOJIBI O MPOTUBOPEYUY TAKOTO PEIICHUS TTyOINY-
Homy mopsnaky B CoeamHeHHoM KoposeBcTBe
(TTpu paccMOTpeHMU Jiea MO aHTJIMIUCKOMY TpaBy
pelieHue ObII0 ObI MHBIM ), CYJ YKa3aJl, 4TO pelleHre
no aeay BeiHeceHo CynoM Jly6as u o nipaBy Jly0as,
a He M0 aHTJIMIICKOMY MpaBy, M1 Ha 3TOM OCHOBaHUU
OTKJIOHWJI A0BoA. TakuM oOpa3oMm, OTCYTCTBHUE
MEXIyHApOIHOIO JOTOBOpAa B HACTOSIIEE BpeMs
yXKe He paccMaTpuBaeTCs CyIaMu Kak MpernsiTCTBUE

MCNOJTHEHUE APBUTPAXKHBIX I CYOEBHbIX PELLEHUA | AHANTUTUKA

IUIST TIPU3HAHUST CYIEOHBIX PEIIeHUIA, TPUHSITHIX
B rocymapctBax bawkHero Boctoka. Cremyer
OXHuaaTh, YTO HE CTaHET OHO MPENITCTBUEM
W JUISE  UCMOJHEHUS WHOCTPAHHBIX CYIEOHBIX
pelrleHWid B cTpaHax bawkHero Boctoka, maxe
HECMOTpsI Ha BO3MOXKXHBIE apryMEHTHI, CBSI3aHHBIC
C TIPOTUMBOpPEYMEM MYyOJIMYHOMY TOPSIAKY B HMX.

B 3akitoueHwe OTMETHM, YTO, HECMOTpPS
Ha UWMewIIuecs TPYAHOCTH C WCHOJHEHUEM
MHOCTPAHHBIX CYAEOHBIX W OCOOEHHO apou-
TpaXHbIX pemeHuir Ha bamxkHem Bocrtoke,
a TakXe TMPOTUBOPEYUBBHIA W HEe Bcermga Iocje-
MOBaTEJbHBIA XapakTep CyaeOHOW TMpaKTUKU
110 3TOMY BOTIPOCY, TOCYJapCTBAMU 3TOTO PETUOHA
JMOCTUTHYT 3HAUYUTEJbHBIN MpOrpecc Kak ¢ TOUYKU
3pEHMsI  YCOBEPIIEHCTBOBAHUS  BHYTPEHHETO
3aKOHOJIATEJIbHOTO YPETYJIUPOBAHUST MPOLIETYPHI
MpU3HaHUS, TaK U C TOYKM 3PEHUST B3aMMOIEIi-
CTBUSI B paMKaX MEXIYHApOAHBIX COTJalleHUu’
W WHCTUTYTOB, OAHWUM W3 TMOCIEIHUX CBUIE-
TEJbCTB KOTOPOTO CTajlo pacUIMpeHHWe cocTaBa
Y4aCTHUKOB Huio-Mopxckoit KOHBEHIIMU
3a CYeT TNpUCOECIMHEHMs K Hel PecnyOonuku
HMpak. Tlpm Bceil cxoxkecTu MNpPaBOBBIX CUCTEM
Yy KaxXJI0#l OJMKHEBOCTOUHON IOPUCAUKIIMU €CTh
CBOU OCOOEHHOCTHU; OJHM CTPaHbl UMEIOT OoJjee
Pa3BUTYIO MPaKTUKY MCHOJHEHUS WHOCTPAHHBIX
CyNeOHBIX W apOUTPaXXHBIX PELICHUWH, Apyrue
K€ MeHee TPOABMHYTHI B 3TOM  BOIIpOCE.
OmHako M Te U JApyrue IOCJIeI0BaTEIbHO
JNBUXXYTCSI B CTOPOHY HOpMajM3alliu IIpoliecca
W YOPOIIEHUS CBSI3aHHBIX C HUM MPOLEAYp.

3 Cabinet Decision No. 5 71ssued on 09/12/2018 On the lmplementmg regulation of federal law No. 11 of 1992 on the Civil

31 Lenkor Energy Tradmg DMCC v. Puri / 2020] E WHC 75 ( 0B).
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AHIMMUNCKUN noaxon

B OMNPEAEJNNIEHUU MNPABA,
NMPUMEHNMOIO K APBUTPAXKHOMY
COMALWEHMIO, HA NMPUMEPE CIMOPA
C YYHACTUEM CTOPOH U3 CTPAH
BJINXXHEI'O BOCTOKA

RPC, JloHOOH

Bonpoc npasa, npumenumoco K apoumpancHomy coeaauienuro, Moxicem
umMemsv NPUHUUNUAAbHOE 3HAYeHUe, 8 MOM HYucie U 8 CHOpax CMOpPOH
U3 UCAAMCKUX CMPAH, KOMOpble pacCMampugaom esponeickue cyobl
u apoumpaxcu. Hanpumep, 6 nedasnux pewenusx no deay Kabab-Ji SAL
(/luean) v. Kout Food Group (Kyseiim) aneauiickue cyovl, npumeHue
HOPMbL AQHAULICK020 Npasd, NPUWAU K 8bl600Y, 4M0O OMEemHuUK He cmai
CMOPOHOU apOuUmMpadcHo20 CO2AAUEeHUs U, CAe008amMenbHo, Yy mpubyHaia
0MCYymcmeosand pUCOUKYUs no pacCMOMPEHUIo CHOpa ¢ €20 y4acmuem.
TamesaHa MuHaeea Dpanyysckue uce cyovl, NPUMEHSS HOPMbL PPAHUY3CK020 Npaea, NPUAU
napmHep K cosepulenHo NPpOMuUBON0A0ICHOMY 8bl80JY. J

IMOpPBl OTHOCUTEIBHO NENCTBUTEILHOCTH U TOJIKOBAHMSI apOUTPakKHOTO
COIJIAIIEHMST HepEOKN M pa3pellaloTcsl, KaK MpaBWIO, HAIMOHAIBHBIMU
cynmamu. Ecav mpuMeHNMOe K apOUTpakHOMY COIIAIIICHUIO TIPaBO MPSIMO
OIpeNie/IEHO B IOTOBOPE, TO CyA Oy/AeT pelliaTh TaKue CIOPbl COTJIACHO €T0
HopMmaM. OHAKO OOBIYHO CTOPOHBI B KOMMEPUYECKHX JOITOBOPAaX OrpaHUIMBAIOTCS
orpeAeieHreM IIpaBa, MPUMEHUMOIO K OCHOBHOMY IOTOBOpY, M, WUTHOPUPYS
MPUHIAI aBTOHOMHOCTH apOMTPakKHOTO COIJIAIIEHMSI, YyMaJT4MBalOT O IIpaBe,
MPUMEHUMOM K apOUTPaKHOMY COTJIAIIEHHIO.
AHHa JlaHwakoea HeomnpeneneHHOCTh BO3HMKAET, KOINa OCHOBHOIM JOTOBOP ITOTYMHS-
ropucm eTCs IIpaBy OIHOW IOPMCAWKIINM, a BBIOpAaHHOE CTOPOHAMMU MECTO apOu-
Tpaxka HaxoauTcs B aApyroi. Kakoro-ambo oOmIeNnpu3HAHHOIO TIOAX0a
K OIpeleicHUIO IpaBa, NMPUMEHUMOIO B TaKMX CIIydasix K apOUTpakHOMY
COIIallleHUIO, He CYIIEeCTBYeT. B OZHUX IOPMCAMKIUSX CYIOBl IPUIEpPKUBaA-
JOTCSI TIO3ULIMU, YTO K apOUTPaKHOMY COTJIAIICHUIO CIEAYET IMMPUMEHSITh IIPaBo
MecTa apouTpaxa (IMoaxod MecTa apOuTpaxka); B IPYrux, HaoOOPOT, yCTaHO-
BUJIK, YTO IpaBO, MPUMEHMWMOE K OCHOBHOMY JIOTOBOpY, IOJIZKHO pacIipo-
CTPaHATbCS M Ha apOMTpakHOE corjalieHue (MOAX0A OCHOBHOTO JIOroBOpa).
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Heno Kabab-Ji SAL v.

CyA,0B npwu onpeaeneHum
NPUMEHUMOro

K apbutpa>kHoMy
COor/1alleHnto NpaBa

[MpuHIMIIBEL  ONpeaesieHus TPUMEHUMOIO K apOu-
TpaxkKHOMY COIJIAIlICHUIO TMpaBa ObUIM BbIpaOOTaHbI
AHIJIMUCKUM CyIOM B pellleHuHr Mo aery Sulamerica
v. Enesa Engenharia!. He octaHaBiBasich oapoOHO
Ha aHaJM3e JAHHOTO PEeIIeHUsI, OTMETUM OCHOBHBIC
BBIBOABI. Bo-MepBbIX, Cyd TOATBEPAM TTPUHIIMII
aBTOHOMHOCTH apOMTPa’KHOTO COTJIAIIEHMSI, YKa3aB,
YTO TIPaBO, NMPUMEHUMOE K apOUTpaKHOMY COIJia-
LIEHUIO, MOXKET OBbITb OTJIMYHBIM OT IpaBa, MpUMe-
HMMOTO K OCHOBHOMY JOTOBOpY. Bo-BTOpBIX, cyi
YCTAaHOBWJI TPU CTaJWU OIpENeSIEHNs MpaBa, MprumMe-
HMMOTO K apOuTpaxkHoMy cornaimieHuto. [Ipexme
BCET0 HEOOXOIUMO YCTAHOBUTD, OBLITO JIM TPUMEHUMOE
MPaBO #psAMO OIPENEIEHO CTOPOHAMU; €CJIU HET,
CJIeAYeT ONpPENeUTh, CACTIAIN JIU CTOPOHBI H00pazy-
Mesaemblii BbIOOp TipaBa. [1pu OTCyTCTBUU TIPSIMOTO
WM TIopa3yMeBaeMoro BbIOOpa TpeOyeTcsl BhIOPATh
CUCTeMY MpaBa, ¢ KOTOPOii apOUTpaKHOE CorallleHue
UMEET Haubonee mecHyr u Haubosee peanvHyio Cé:3b.

JlaHHBIN TOAXOM JIET B OCHOBY OIpeAe/IeHUS
npaBa, MPUMEHUMOTO K apOUTpakHOMY COTJa-
IIEHWIO, B TIOCJAEAYIOIIMX PEIICHUSX AaHTJINi-
CKUX CymoB’. A B HeIaBHEM peIIeHUU TI0 ey
Kabab-Ji SAL v. Kout Food Group aHrauiickuii
CyJl yKazajl, 4To MPU OMpeAeTICeHUU MpaBa, MpUMe-
HUMOTO K apOUTpakHOMY COTIJIAllIEHUI0, HEeo0XO0-
JMMO YYUTBIBaTh TOJOXEHUSI JIOTOBOpa B 1IEJOM.

Kout Food Group?

B 2001 romy wucreu, JauBaHCKas KOMITAHUS
Kabab-Ji SAL, ynpasnsitoniast JMBaHCKUMHU PECTO-
paHaMu M OKasbIBalollas YCIyTd TI0 JOCTaBKe
ensl Ha baxkHeM Boctoke u B BenukoOpuTaHuu,
3aKJIOUMJIa  JOTOBOP O pa3BUTUM  (DPaHIIU3BI
¢ KyBeiTckoil kKommaHueir Al Homaizi Food
Company (AHFC). Yepe3s yeThipe rofa B pe3yJibTaTe
peopranuzauun AHFC crana mouyepHeil komma-
Hueit Kout Food Group. Kabab-Ji gana cornacue
Ha BBOJ B OM3HeC MaTepuHCcKoil Kommanuu Kout
MPU YCIOBUHU, YTO 3TO HE TOBIUSIET HA YCIIOBUS YXKe
noanucaHHoro poropopa mexay Kabab-Ji u AHFC.
HoroBop ot 2001 roga ycTaHOBMJI TpaBO AHIJIUU
B KayecTBe IIpaBa, MPUMEHUMOTO K JOTOBODY,
HO He yKazaJl IpaBo, peryjupyloliee apouTpakHoe
cornamenue. Ilpn 3TOoM apOWTpaxkHash OroBopkKa
npeaycMaTpuBaia paspelieHue cropa B apou-
Tpaxe IO MpaBuiIaM MeXIyHapoaHON TOProBoi
nanatel (ICC) ¢ mectom apoOutpaxa B Ilapuske.
Cpok neiictBusi nmoroBopa wuctek B 2011 romy.

B 2015 rony Kabab-Ji nunuuuuponana apou-
Tpax mipotuB kommnaHuu Kout (Ho He AHFC):
MoCJAeaHSAs  IKOOBl — MPOJOJIKAJla  MCIOJb30-
BaTh TOproBylo Mmapky Kabab-Ji mocie okoH-
yaHUs cpokKa JelcTBUs jgoroBopa. [IpuHuMmas
BO BHMMaHue, uTo Kout He moamnuchiBaia 10roBop
ot 2001 roma, apOUTpaXXHBI TpUOYHaT MOJKEH
ObLT PAaCCMOTPETH BOIPOC O TOM, SIBJISIETCS JIM OTa
KOMIIaHUs CTOPOHOM JOroBOopa M apOUTPaxkKHOTO
cornameHusi. B pemenunn apoutpaxa ICC ot 11
ceHTss6ps 2017 roma TpuOyHaI MOCTAaHOBUII OOJb-
IIMHCTBOM rojocoB, uTo Kout Obu1a cTOpoOHOI
apOUTPaXKHOTO COTJIAIIEHUSI M YTO 00sI3aTeIbCTBA

I Sulamerica CIA Nacional De Seguros SA and others v. Enesa Engenharia SA and others [2012] EWHC 42 (Comm); [2012]

EWCA Civ 638. URL: https:

www.bailii.org/ew/cases/EWCA/Civ/2012/638. html.

2 Cm., nanpumep, Arsanovia Ltd v. Cruz City 1 Mauritius Holdings [2013] 2 All ER 1, Habas Sinai Ve Tibbi Gazlar Istihsal
Andustrisi AS and VSC Steel Company Ltd [2013] EWHC 4071 (Comm).

3 Kabab-Ji SAL (Lebanon) v. Kout Food Group (Kuwait) [2020] EWCA Civ 6 (20 aneaps 2020 200a). URL: hitps://www.
bailii.org/ew/cases/EWCA/Civ/2020/6.html. B smom Odeae unmepecwvr omeemuuxa Kout Food Group npedcmasasinra
aneauiickasn wpuduveckas upma Reynolds Porter Chamberlain LLP (RPC) u xopoaeeckuii koucys u3z Essex Court

Chambers, Ricky Diwan QC.
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Mo JOTOBOPY Ha Hee pacrpoctpaHsuiick®. [lpu
5TOM TpuOyHan npuMeHun mnpaBo DpaHuuu
(TmpaBo MecTa apOuTpaxka) K apOMTpakHOMY corJia-
IIEHUIO ¥ TpaBO AHIJMM K OCHOBHOMY JIOTOBODY.
TpubyHan cnenman BbIBoA o HapymeHuu Kout
00413aTeJIbCTB IO JIOTOBOPY M BBIHEC pelleHue

O B3BICKAHMM YOBITKOB B T0JIb3y Kabab-Jis.
B nexabpe 2017 roma Kout mnomana
B AnemrsudoHHbiii  cyn [lapuxa 3asBieHue

00 otMmeHe peiieHus apoutpaxa ICC. B a3to xe
BpeMst Kabab-Ji mopmana B KoMmMepuecKuit cyn
AHIIIMU 3asBJICHUE O TIPUHYIUTEIbHOM MCIIOJ-
HeHUM penieHus. TakuM oOpa3oM, CyIabl ABYX
topucaukiuii — @®paHuuu M AHMIMU — OBLIU
BBIHYXIE€HBI OJTHOBPEMEHHO PEIIaTh BOITPOC MPUME-
HUMOTO K apOUTpaxkHOMY COTJIAIIeHWIO TIpaBa.

B despane 2018 roga aHmMiACKU cyn uznan
npuka3 (0e3 BbI30BAa CTOPOH) O IMPUHYAUTEIHHOM
WCTIOJTHEHUU apOUTpakHOro peineHus. OmgHako
B MapTe Kout monana 3asiBieHue, TpeOysi OTMEHUTh
MpYKa3 ¥ 0TKa3aTh B IPUHYAUTEILHOM UCITOJHECHUN
pemenus apoutpaxa [CC. ITosuims Kout cBonutach
K TOMY, UTO OHa He Obljla CTOPOHOI apOUTPasKHOTO
corjlalleHusT M apOUTpakHOMY TPUOYHAITy CJIEI0BAJIO
PYKOBOJICTBOBATLCSI TMPU PEIIEHUWU 3TOTO BOIpOca
aHTJIMACKUM MpaBoOM, a He ¢paHly3ckuM. [eno
ObLIO TIepenaHo cyabe BhiCOKOTo cyma mpaBocyaust
Anrnmuu (EWHC) capy Maiikiny beptony (Sir Michael
Burton) Ha paccMoTpeHue B CyAeOHOM 3aceJaHuM.

B mapre 2019 roga Beicokuii cyn AHTIMM corna-
cuics ¢ poBogamu Kout o ToMm, 4yTo apOMTpaxkHOe
COMTallIeHNe PeryJIMpoBaIOCh aHTIMIMCKUM TIPaBoOM®.
B yacTHOCTM, Ha OCHOBAaHMM TIOJIOXKEHUMI TOTOBOpa
Cyl TOCYUTAJ, YTO CTOPOHBI TPSIMO YCTAHOBWJIU
MpYMEHEHUE aHTJIMICKOro IpaBa K apOuTpakHOMY
cornameHuto (express choice). Tak, moroBop ycta-
HaBJIMBaJ B KayecTBe MPUMEHUMMOIO MpaBa IPaBoO
Anrnuu (ct. 15 nporoBopa). Ilpy 3TOM B MOJOXEHUN

0 paszpeumieHun crnopoB (cT. 14.3) ycraHaBiIMBa-
JIOCh, UTO «apOumpsl 00AJICHbI NPUMEHSMb YCA0BUS,
codepycaujuecs 8 docosope». B cT. 1 ObUIO yKa3aHoO,
4TO «002080p 004%CEH MOAKOBAMbCA KAK eOuHoe
yeaoe». Cynbsi caeial BbIBOA, 4YTO HE3aBUCHMO
OT TOTO0, K KakOMYy BBIBOAY TMPHUIILIM apOUTPHI,
aHIJIMICKOE TpaBO TMpPUMEHSIETCS K apOuTpaxk-
HOMY COJIALIEHUIO M, COOTBETCTBEHHO, K BOIPOCY
0 ToM, sBysieTcs 1 Kout ero cTopoHo#. YuuThiBasi,
yTo AmeNIauMoHHBIN cyn [lapuka mnapasienbHO
paccMaTpuBaJl BOIIPOC 00 OTMEHE pelleHUsT apOu-
Ttpaxa ICC, cya OTI0XKWJT BOITPOC O MPUHYAUTETbHOM
WCTIOJTHEHUU apOUTPaKHOTO peIlleHus] B AHIJIUU
0 BBIHECCHUS pellieHus] (PpaHIly3CKUM CYIOM.

Kabab-Ji ocriopuia 9TU BBIBOJIbI
B AneussuroHHOM cyde AHmmu. B saBape 2021
rofa AnNe/UISIUMOHHBIN Cy/I COTIACUIICS C BBIBOJAOM
copa Maiikia beptoHa 0 TOM, 4YTO CTOPOHBI
MPSMO  YCTAHOBWUJIM MPUMEHEHUE AaHTJIMHACKOTO
MpaBa K apOMTpaxXHOMY comameHuto’. OmHako,
MO0 MHEHMIO ATEISILIMOHHOTO Ccylda, OTCYTCTBHE
yKazaHus Ha MpaBo, IPUMEHUMOE K apOUTpaKHOMY
COTJIAILIEHUIO, HE UMEJIO 3HAaYCHUSI, TOCKOJIBKY CT. 15,
14.3 1 1 moroBopa 4eTKO OIpeAesuI MPUMEHEHUE
aHIJIMIICKOTO TMpaBa KO BCEMY JIOTOBODY, BKJIIOYAs
u apoutpaxHoe cornameHue. Cya Takxke T00aBWI,
YTO TIPYM HAJIMYMM TaKUX TMOJOXEHMUI B JOTOBOpE
BoiOOp Ilapmka B KayecTBe MecTa apOUTpaxa
He SBJISUICS MPUOPUTETHBIM (DakTopoM. TTockosbKy
Cyl TIpWILIEI K BBIBOAY O HAJIUYUU <«IIPSIMOTO
BBIOOpa» CTOPOHAMU TPUMEHUMOIO K apOMTpak-
HOMY COTJallleHWI0 TIpaBa, He OBLIO HEoOXOmu-
MOCTH paccMaTpuBaTh ajbT€PHATUBHBIE TECTHI,
orpeieieHHbIe B neje Sulamerica, OTHOCUTEBHO
TOrO, JAeJalyd JM CTOPOHBI <«IOIpa3yMeBaeMBblii
BbIOOp mpaBa» (implied choice) u ¢ Kakoii TpaBoBO
CHUCTEMOM  apOUTpaXHOE  COrJallleHHEe MMENO
«HauboJiee TECHYI0O M HauboJyiee peajbHYIO CBS3b».

4 Apbumpaichuiii mpubynan cocmosa uz mpex apoumpos: Bruno Leurent, epancoanun @panyuu, dvieuuiit napmuep Foley
Hoag ¢ [lapuxnce; Mohamed S. Abdel Wahab, epaxcdanun Eeunma, napmuep upmot Zulficar & Partners ¢ Kaupe; a makice
Klaus Reichert SC, epaxcoanun Upaanouu u lepmanuu, 6appucmep 6 Brick Court Chambers.

> Klaus Reichert SC, eduncmeenHblii aneauticKuii opucm 6 cocmage mpuOyHasa, noomeepoun, 4mo apoumpanicHoe
coenauienue peeyaupoeanoce npasom Ppanyuu. OOHAKO RO Cywecmey cnopa OH He C02AACUACs ¢ PeuleHuem 00AbUUHCMEA
U u30an 0coboe MHeHue, 3as8U8, Mo 8 COOMBEEMCMEUL ¢ HOPMAMU aHeAulicko2o npasom Kout e cmana cmoponoii doeoséopa,
a caedosamenvHo, o6s3amenvcme no omuouieHuro K Kabab-Ji y nee ne 603nux 0.

¢ J (Lebanon) v. K (Kuwait) [2019] EWHC 899 (Comm) (29 mapma 2019 eooa).

7 Kabab-Ji SAL (Lebanon) v. Kout Food Group (Kuwait) [2020] EWCA Civ 6 (20 auneaps 2020 20da).
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[TpuMeHUB aHIIMIICKOE TPaBO K apOMTpakHOMY
coryallleHUIo, ATENUISIIIMOHHBIM  Cya  yKasal:
MOCKOJIbKY  JOTOBOP  COJAEPXKUT  IOJOXKEHUS
0 TOM, UTO OH HE MOXET OBITb U3MEHEH YCTHBIM
obpazoM, Kout He crama cTOpoHOU goroBopa
U, COOTBETCTBEHHO, BKJIIOYEHHOIO B HEro apOu-
TpaxkHOro corjameHusi. OgHako ATNe/UIIIMOHHBIN
Cyl HE COTJaCHUJICSl C BBIBOJOM HUXKECTOSIIETO
cyla O TOM, YTO MCITOJHMUTEIbHOE MPOU3BOJACTBO
JOKHO OBITh TPHUOCTAHOBJAEHO A0 BBIHECEHUS
pemenust cymom B Ilapmxe. B yactHoCTH,
ATICJUIIIMOHHBIA  CYl OTMETWJ, 4YTO pelleHue
(paHIly3ckOoro cyga He  OKaxXeT  BIUSHUS
Ha BOMPOCHI, OTHOCSIIHUECS K aHTTUUCKOMY MpaBy
u (pakTaM, paccMaTpUBaEMbIM aHTJIUMCKUM CYIOM.

B wutone 2020 roga, croycTs ILIeCTb MeECSILIEB
Mmocjae  BBIHECEHMSI  pEelleHUs]  aHMJIMIACKUM
ATIEJUIIIMOHHBIM  CYJIOM, AMNEJISIIMOHHBIN  CY/I
ITapuxka otkaszan Kout B ymoBieTBOpeHUH xoaaTaii-
cTBa 00 OTMEHE pelleHUs] apOUTpakKHOro Tpuoy-
Hana [CC?. ®paHIy3ckuii cya MpuUIleal K BBHIBOLY,
MPOTUBOIIOJI0XXHOMY MHEHMIO aHTJIMICKOTO cyna,
KOHCTaTUPOBaB, UYTO TIPSIMOTO BBIOOpA AHTIMIA-
CKOro TpaBa B KauyecTBe MPUMEHUMOIO K apOu-
TPaXKHOMY COTJAIICHUIO CTOPOHBI HE CAeIalu,
M yKazaB, 4TO apOUTpa)kHOE COIJIallleHUe TOJKHO
peryimpoBaThbcsl  MPaBOM  MecTa  apOuTpaxa.
Takum obOpasom, AnemnssuuoHHbIM cyn Ilapuka
coracuiicgd ¢ BeiBogaMu TpubyHaisa ICC o Towm,
yro Kout Obl1a cBsiIzaHa apOUTpaxKHLIM COTIJIa-
IIEHUEM, TIOCKOJIbKY ObUIa HEMOCPeACTBEHHO
BOBJIeYCHA B HCMOJHEHHWE I0roBOpa O pPa3BUTUU
¢panmmsel. [Tpu aTOM DpaHIy3CKUii Cya OTMETH,
YTO €r0 MPaBO PACCMOTPEHUS IOPUCIUKIIMN apOu-

MPABO, MPUMEHVMOE K APBUTPAYKHOMY COITIALLIEHVIO | AHAJTUTUKA

TpaxkHOTO TpUOYHaJIa KaK Cyda mMecma apoumpaiica
HE 3aBMCUT OT HaJW4us pelIeHUs WMHOCTPaH-
HOTO cyJa, BBIHECEHHOTO IO TOMY K€ BOIPOCY.

KomMmMeHTapuu

Kak mokazano geno Kabab-Ji SAL v. Kout Food
Group, BOMpOC OMNpeAcieHUs MPUMEHUMOTO
K apOUTpaxkHOMY COTJIAIIIEHUIO TTpaBa MOXeT UMETh
MPUHLMITMAIBHOE 3HAYeHUEe IS MCXOla CIopa.
[MpyHuMass BO BHUMaHME OTCYTCTBME MEXIyHa-
POIHO MPU3HAHHOTO TOAXO0/Aa K TaHHOMY BOIIPOCY,
MpU 3aKJIIOYEHUU JOTOBOPOB CTOPOHAM PEKOMEH-
JYeTCSl YETKO M3JI0KUTHh HE TOJBKO IPaBo, pery-
JIMpYyIolllee OCHOBHOIM JOTOBOpP, HO U — OTACJIBHO
— apOuTpaxkHOoe coriamieHue. ODTO TTOMOXET
n30eXaTh 3HAYUTENbHBIX PACXOJ0B, KOTOpPBIC
CTOPOHBI MOTYT TIOHECTH B HAllMOHAJIBHBIX CyIdax,
B YACTHOCTM Ha CTaJWU MPU3HAHUST U UCTTOJTHEHUS
pelIeHni MeXIyHapOAHbIX apouTpaxeit. [Tomumo
9TOT0, CyAbl Pa3HbIX IOPUCAUKIUIN TIO0-pa3HOMY
MOAXOAAT K OIPENeJCHUIO TOTo, pacipoCTpaHs-
eTCsl JIM apOUTpaKHOEe COoTIallleHWe Ha He TOAIM-
CaBIIIYI0 €r0 CTOPOHY. DTOT HIOAHC TaKXkKe MOXET
ObITh yKa3aH B apOUTPaKHOM COTJIAIICHUM.

Crout oOTMeTUTh, YTO TsixkOa Kabab-Ji
SAL v. Kout Food Group elie He 3aBepIllIuIach.
Boicokuit cyn Aurnmuu paspemst Kabab-Ji momats
>kajio0y B BepxoBHbII cyd AHIJIMM Ha BBIBOJ
ATIeJUISIIMOHHOTO Ccyda O TOM, 4YTO CTOPOHBI
MpsIMO ~ YCTAHOBWIM  MpPUMEHEHWE  aHTJIMI-
CKOTO TpaBa K apOUTPaXHOMY COIJIAIICHUIO.
Heno yxe OBLIO PAacCMOTPEHO COCTaBOM CyIeu
B Havajte uiofs 2021 roga, U pelieHne OXKUIAeTCs .

8 CA Paris, pole 1 — ch. 1, 23 jun. 2020, n°17/22943. URL: https://www.dalloz-actualite fr/sites/dalloz-actualite.fi/files,

resources/2020/07/17-22943.pdf.
> URL: https:

www.supremecourt.uk/cases/uksc-2020-0036.html.
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KOMMEPYECKUN APBUTPAXK
B UICJIAMCKOM MUPE:
B3I/id4 CO CTOPOHbI

KOnus Jlvicakoeckas
topucm, meduamop, MuHck

IocjacaHuec

Trobl BO3PAcTacT aKTyasb-
HOCTb  apOMTPaxKHOTO  yperyJupoBaHUS
KOMMePUYECKUX U MHBECTULIMOHHBIX CITOPOB
B IIApMaTCKUX CyAaX M MEXIYHapOIHBIX

apOUTpaxkKHBIX  MHCTUTYTaX,  PacIlOJOKEHHBIX

B rocyaapctBax baukHero Bocroka. B HbIHELIHMX

SKOHOMUUYECKUX peanusx bawkHuit  BocTok,

C OJIHOM CTOPOHBI, SIBJISIETCSI OMHUM W3 OCHOBHBIX

pEeTMOHOB  JUISI  MHOCTPAHHBIX  MHBECTUILIUIA,

a c Apyroi — o0namaeT OrpOMHBIMM pe3epBaMu

(¢UHAHCOBOIN JUKBUAHOCTU Y CTpaH — DBKCIIOp-

TepoB HedTU, BXxoasaux B CoBeT COTpyAHUYECTBA

apabckmx rocymapctB Ilepcuackoro  3anuBa,

aKKyMyJIUMPOBAaHHBIMU B (DOHABI HAIMOHAJILHOTO
0J1aroCOCTOSIHUSI. DTU CPEACTBA TMO3BOJISIIOT TOCY-

JapctBam  biamkHero BocTroka MHBeCTHpPOBAaTH

TPUUIMOHBI TOJIJTAPOB B MEXKAYHAPOAHbBIE MTPOEKTHI.

Korga peyb ugeT o TpaHCHALMOHAIbHBIX
cleNnKax, WMEHHO MEXIYHapOIHbIM KOoMMep-

YeCcKMi apOuTpax sBsSeTCsS Haubojee pachpo-

Jleeenoa u nuouep menxncdynapoonoeo apoumpaica npogheccop Axmed anv-Kowepu
6 2008 eody ckazan: «Apoumpadxc cmanem ecmecmeeHHbIM CPeocmeoM OMmnpaes-
JeHUs. npasocyousi 8 OusHec-coodecmee 6 apadckoM Mupe U 3a e20 npeoetami.
Ceec00Hs Mbl CMANKUBAEMCSL CO CAONCHBIMU MPAH3AKUUSMU U 0ZDOMHBIMU BHYMPEHHU -
MU U GHEUWIHUMU UHBECMUUUSIMU, 8 CBS3U C HeM 00BeKMUBHO He0OX00UMO HAllmu noo-
xo0sauuil ghopym ons paspeuienus cnopos». M on oxazaics npas.

CTpaHEHHBIM (OPYMOM IJII  YperyJIMpOBaHUs
CIIOPOB, B TOM YMCJIE M B CTpaHax apaOCKOTo Mupa.

B pycCKOSI3BIUHBIX MCTOYHMKAX HE TaK MHOTO
IyO KAz mpodecCHOHATEHBIX FOPHCTOB
1 TIpaBOBEIOB 00 OCOOEHHOCTSIX MEXKIYHAPOIHOIO
KOMMEPUECKOro apOuTpaxka B CTpaHaX MciIaMa.
B HacTosiem o63ope gaetcs odilee MmpeacTaBicHUe
O TIPUHIIUITAX OCHOBHBIX UCJIAMCKIX ITPABOBBIX IITKOJI,
HallleqIINX OTPaXkeHNE B KOMMEPUYECKOM apOUTpaxKe.
ABTOp He SIBJISICTCS CITCLIMAIMCTOM B MCIAMCKOM
MpaBe W KyJNBType; HIDKE W3JIaracTcs TO3WLIMS
KOHTMHEHTAJILHOTO IopucTa, chOpMUpOBaHHAsT Ha
OCHOBE OTKPBITBIX M OOIIETOCTYITHBIX MCTOYHUKOB.

O6wue noaxoabl
K NpaBoOCYyAUIO

[IpobnemaTka TmipaBOoCyaMsl BCerga 3aHUMasa
ocoboe MecTo B pazpadboTkax dukxa (figh, alfigh) —

I Axmeo anv-Kowepu (1932—2019) — unen koucysvmamueroeo cosema ICCA ¢ 1987 no 2010 200, cmapwiuii napmuep
Kosheri, Rashed & Riad ¢ Kaupe, do 2003 2oda 3anuman doaxchocms npesudenma u npogeccopa mencoyHapooHo20
aKoHOMUHecK020 npasa 6 MexcoynapodHom yHusepcumeme agpuxanckoeo pazeumus (Université Senghor). Takuce Obin
cyoveli ad hoc Mescdynapoonoeo cyoa OOH, suue-npeszudenmom Apoumpanicrozo cyoa MexcdyHapoonoii mopeoeoii nanramol
(ICC) u unenom paboueii epynnot OOH no peopeanusayuu cucmemol OMnpasaeHus npagocyousl.

2 Arbitration in the Arab World: An Interview with Professor Ahmed Sadek El-Kosheri. Nadia Darwazeh, Ahmed Sadek
FEl-Kosheri (2008), 25, Journal of International Arbitration, Issue 2, pp. 203—210. URL: https.//kluwerlawonline.com/jour-
nalarticle/Journal+of+International +Arbitration/25.2/JOIA2008013.
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WUCJIAMCKOW HayKyd O TIpaBWJIaX BHEIIHETO TOBE-
neHust moxaeit’. TTokasaTenbHO, YTO 3HAMEHUTOE
B HMCJIaMCKOM MMHpe TMucbMO Xanuda Ymapa
noH anb-Xartaba* o mpaBOCyIMM KacaeTcsl BCex
KJTI0YEeBBIX BOMpPOCOB Iapuata. KommeHTapuii
K 3TOMY KPaTKOMY JOKYMEHTY — BCErO HECKOJbKO
JIECATKOB CTPOK — 3aHMMaeT COTHM CTpaHMUIL
B OJHOM M3 CaMbIX BBIAAIOIIMXCS TPOU3BEACHUI
CpPEeTHEBEKOBOTO (ukxa, MpUHAJIEKAIIETO
nmepy KpYIHEHIIero MycyJbMaHCKOTO ITpaBO-
Bena MOn Kaitituma anb-IIxkay3uitn®. PazbsacHsist
CMBICT MUCbMa Xanuda, OH, IO CYTH, ACTAIBHO
M3J0XUI BCIO MCJIAMCKYIO TPaBOBYIO TEOPHIO.

YperyaupoBaHue  CropoB  Ha  bavkHem
Boctoke ocyiiecTBiseTcsl ¢ y4eTOM  KOJIJIEK-
TUBHBIX MHTEPECOB CEMbH, IIJIEMEHU, OOIIMHBI
u crpanbl. CregoBaTelbHO,  OOIIECTBEHHBIC
WHTEpEeChl M TIOJIO0OBHOE YPEeTYJIMpOBaHUE —
OCHOBA pelieHUs JII000ro cropa B McaaMe B 1EsIX
COXpaHEHHUsI CeMbM, OpaTcTBa U COOOIIECTBA.

Kondumkr Ha Bocroke — 3TO HeraTuBHOE
SBJICHUE, Yrpoxalollee TIPUBBIYHOMY TIOPSIAKY
U TpeOywuiee  OBICTPOro  yperyjiuMpoBaHUS.
Knaccuueckue ncnaMckue MpaBoOBbIE TEKCTHI MPE-
JlaraloT clJieAylolide MOJAeIN pa3pellieHUs] CIIOPOB:

* BHecyaeOHoe yperyaupoBaHue (sulh,
«MUPHBIN JOTOBOP»);

* yperyaMpoBaHue cIiopa Ha3HaYEeHHbBIM
cynbeii (gadi);

e apbutpax (thakhim);

e Mea-ap0 (couyeTaHue CyabXa U TaXrMma);

* muhtasib (pa3pelieHue cropa
OMOY/ICMEHOM);
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+ wali al-mazalim (HedopmaibHOE TTpaBoO-
cyaue TOo CIopaM O HapylleHUWU TpaB 4YesioBeKa,
HarnpuMep MpeCcTaBUTEIIMU BJacTeit);

* (perBa (fatwa, paspelieHue crnopa MyGpTHUEM
Ha OCHOBE MPUHIIMIIOB KCJaMa U MpeleJeHTOB
MYCYJbMaHCKOM IOPUANYECKOI MPaKTUKHN)®.

DTUYECKU W PEIUTHO3HO JIYYIIWii BBIOOD
IUIST Y9aCTHUKOB KOHMJMUKTa B HCIIaME — CYJIbX:
ypeTyJIupoOBaHUE, OCHOBAaHHOE Ha KOMITPOMUCCE,
COIJIACOBAHHOM YYaCTHMKAaMHM CIIOpa CaMOCTO-
SITEJIbHO WKW C TIOMOIIBIO TPEThEll CTOPOHBI.
B ropuanieckiM cMBICTIE 3TO MUPOBOE COTJIallIeHNE,
JIOTOBOP, MCIIOJIJHEHMEM KOTOPOTO CTOPOHBI pa3pe-
matot criop. HaHHblil criocod ykazaH B KopaHe,
TaK Kak AJutax ckasall: «/Zo0posonvHoe coenauieHue
ayuuie 6ceeo»’, a Tlpopok mobaBwi: «3akaroueHue
MUPOB0O2O CO2AAUICHUS MelCcOy MYCYAbMAHAMU pa3pe-
WeHO — 3a UCKANYEeHUEeM mex, KOmopble 1e2aru3yom
Mo, 4mo 3anpeujero, Uiy 3anpewarom mo, 4mo 161s-
emes 3aKOHHbIM»S.

CoBpeMeHHas McIaMcKas TIpaKTUKa IIpHMe-
HEHUsI aJIBTEPHATUBHBIX CITOCOOOB YPETYIMPOBAHUS
CITOPOB  JIOITyCKAeT KOMOWHAIIMIO  HECKOJbKUX
METOJIOB — HarprMep, codeTaHue Mearallii 1 apon-
Tpaxa, ynomsiHytoe B KopaHe B cype 4:35 o ceMeiiHoM
criope’. M3 cyphl scHO, 4TO mepBas 3agada apOuTpa
— TOCPEIHMNYECTBO MEXKIY CTOPOHAMMU CITOpa; BTOpast
00s13aHHOCTB — pa3pelIeHNe CITopa — HACTYIIAeT JIUIIIh
TOTIa, KOIma IMOCPETHUYSCTBO He MPUHOCUT PE3yilb-
TaTa. DTO TOBOPUT O TOM, YTO B MCJIaMe IpU3HAHA
M BCeTna MpUMeHsTIach Ipolieaypa Mea-ap0, KoTopast
ceifyac NCTIOJb3yeTCs U B IPYTHX ITPABOBBIX KYJIBTYPaX.

3 Crokusiinen JI. P. Hllapuamckue cyovr: cospemennas npakmuka u nepcnekmugvt ¢ Poccuu // Ilpaso. XKypnan Buvicueii

wkonsvt skoHomuxu. 2014. No 4. C. 45—62.

4 IIpo npumuy-cnop xasupa Ymapa u Ybaiis uon Kaaba o ¢unukoeoii naseme wumaiime ¢ cmamoe Taxupa Xoszaiiena

6 aHen0A3bIMHOU yacmu danHo2o Homepa. — Ilpum. ped.

> Crokusiinen JI. P. Hllapuamckue cyobi: cospemennas npakmuka u nepcnekmugvt ¢ Poccuu // Ipaso. XKypnan Buvicueii

wikonst s3konomuxu. C. 45.

¢ [slamic perspective of alternative dispute resolution (ADR). Md. Mashiur Rahman. URL: https.//www.aarcentre.com/0js3,

index.php/jaash/article/view/140/367.

7 Arbitration in Islamic Law for the Treatment of Civil and Criminal Cases: An Analytical Overview. Md. Shahadat Hossain
Senior // Journal of Philosophy, Culture and Religion - An Open Access International Journal Vol. 1 2013. URL: https.://www.

iiste.org/Journals/index.php/J PCR/article/view/9231.
$ Ibid.

? «Ecau evt onacaemecs pazaada mexcdy HUMU, Mo OMNPAgbme 00H020 CYObIO U3 e20 CeMbl U 00H020 CYObio U3 ee cembl. Ecau
OHU 0ba nodiceaarom npumupeHus, mo Aasnax nomoxcem um. Boucmuny, Annax — 3unarowuii, Bedarowui».
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Ho BepHeMcd K OCOOEGHHOCTSM apOuTpaxa
Kak (QOpMBI MpaBOCYyIUs B MCIAMCKOI ITpaBOBOI
TpaIUuLMU, TAE MYCyJbMaHCKOe TIpaBo ((pUKX)
yCTaHABIMBAaeT OCHOBHOW 3amadyeil  3aKOHOMa-
Teldsl peanu3alldio HOPM IIapuaTta, 4TO JOCTU-
raecTcss B OCHOBHOM ITOCPEACTBOM IIPaBOCYIUS.

JlerMTUMHOCTb
apbuTparka B LLapuaTe

HomycTuMOCTh ¥ JIESTUTUMHOCTb  apOuTpaxka
MPU3HAETCS YETHIPbMsI MCTOUYHUKAMM IlIapuaTa:
Kopanom, CyHHOII, wumkMoil (eAMHOTIACHBIM
MHEHUeM) M Kusicom (cousMmepeHuem). OmHako
KJIACCUYECKUE MYCYJIbMAHCKME IOPUCTBI TMPUIACP-
>KMBAIOTCSI Pa3HBIX TOYEK 3pPEHMSI B OTHOIIECHUU
KOHLIENIU apouTpaxa'’,

CornacHo T1iepBoOif, apobutpax — ¢opMa
MocpeHnYeCTBa, OM3Kasi K MUPOBOMY COTJa-
meHuto. [TprBep:keHIIbI JaHHOTO MOAX0/a CYMTAIOT,
YTO apOMTpaKHOE PEellIeHUe He SIBJsIeTCsS HU 00s13a-
TeJIbHBIM, HU OKOHUYATEIbHBIM, €CJIM OHO HE TIPUHSITO
ctopoHamu!!., CorylacHO BTOpOii, IIapuatr onpeje-
JISeT apOUTpaX B €ro COBPEMEHHOM IMOHUMaHUU,
YTO MOATBEpKAaeTcs cTuxoM u3 Kopana: « Mctunno!
AJax 3aroBeyeT BaM BEpHYTh I0BEpHE TEM, KOMY
OHMU 3aJI0JIKAJIN, U K020a bl CYIUTE JTIOIEH — CyauTe
0 CrpaBeIIuBOCTU» 2, 10 MHEHUIO CTOPOHHUKOB
JAHHOM JOKTPUHBI, TaK KaK apOUTPhI YMOJHOMO-
YeHBbl CYAMTh, OHU BIIpaBe BBIHOCUTH PEIICHMUS,
UMelolIre 0053aTe/IbHYIO CHITY JUIsl CTOPOH CIopa.

TakuM o0pa3oM, MCTaMCKHE IIIKOJIbI HE CITOPSIT
0 3aKOHHOCTM apOuTpaxa. Bce cormacHbl ¢ TeMm,
YTO apOUTpaK JETUTUMEH U MOXKET MCTIOJIb30BAThCS
B KauecTBe cIocoda yperyaupoBaHMSI CIIOPOB.

ApOUTpaxX B McIaMe OYeHb MOXOX Ha CyneOHbIN
TMPOLIECC: OH TIPecIelyeT Te XKe 1eIM U UMeeT TaKyIo Xe
JIETUTUMHOCTb. ApouTp (a hakam) BBICTyIIaeT B Kaye-
cTBe cynbu (a qadi) ¥ Tpy UCTIOJTHEHUY CBOMX O0sI3aH-
HOCTEil JOJDKEH TIPUMEHSTh HOPMBI U TIPUHIIUTIBI
mapuara. OCHOBHOE paziMyue 3aKIIo4aeTcsl B TOM,
YTO Cy/lbsl Ha3HAYaeTCs MMaMOM U TIOJyJaeT OT HEro

CBOU ITOJTHOMOUYMS, B TO BpeMSI KaK apOUTpP Ha3HAYAETCS
CTOPOHAMHM CIIOpa M TIOJTyJaeT IMOJTHOMOYMSI OT HHX.

Ap6uTtpabenbHocTb cnopa

Bonpoc o npuMeHUMOCTU apOuTpaxa — apouTpa-
OeabHOCTD (arbitrability) crmopa — cunTaeTcs OHUM
M3 CaAMBIX CJIOXHBIX B MEXIYHAPOIHOM KOMMeEpYe-
ckoM apouTpaxke. HecMoTpst Ha TONTBITKY MUPOBOTO
coo0l1ecTBa CPOpMyIMpoBaTh HEKHE KPUTEPUU
U TEepeyHu, OIpeaesioiine apouTpadelbHOCTb,
JO CHUX TIOp €€ KOHKPETHOTO OIpeacsieHus
B OOJIBIIIMHCTBE HOPMATUBHBIX aKTOB U 3aKOHOB HET.

Cdepa npuMeHeHUsT apOMTpaXka B MCIAMCKOM
MpaBe JTOBOJILHO IMPOKa. B apOutpakHOM TOpsiiKe
MO/UTIEXAT pa3pelieHNI0 MEXTyHAPOAHbIE, TOIUTHU-
Yyeckue, KoMMepueckue, (OMHaHCOBBIE, a TAaKKe HEKO-
TOpbIE CeMelHbIe Cropbl, KoTopble KopaH HacTos-
TEJILHO PEKOMEHIYET YPETYJIMPOBATh ITyTeM apOuTpaKa.

Tem He MeHee CyIIECTBYeT HECKOJBbKO BHUIOB
CITOPOB, KOTOPBIE HE MOTYT PelaThes B apOMTPaKHOM
MOPSIIKE, M IIKOJIbI, BXOMSIIME B CHUCTEMY HCIIaM-
CKOT0 TTpaBa, MpUAEePXKUBAIOTCST Pa3HBIX TOUEK 3pEHUS
mo naHHoMy Bormpocy. CorjlacHO YeThIpeM IIKOJIaM
1aprara apOMTpa He pa3periaercs B cydasix, 3aTpa-
ruBaolyx npasa bora. /lanHas cdepa gocTaTOYHO
IIMpOKa M BKJIIOYACT YTOJOBHOE TPAaBO M MMYILE-
CTBeHHbIE TpaBa. KopaH Takxke orpenensieT o0si3a-
TEJbHBINA CYyIeOHBIN TOPSIOK MO BOIPOCAM OIEKU
Haj CUpOTaMM. YKazaHHbIE cGhepbl COOTBETCTBYIOT
COBPEMEHHOMY TIOHATHIO TYOJMYHOTO ITOpSIIKA.
3a UCKJIIOUEHWEM 3TUX OTpaHUYEHUId JIIOObIe MHBIC
CIIOpbI MOTYT paspelaThcsl Kak B apOuTpaxke, Tak
u B cyne. COOTBETCTBEHHO, CITOPHI, BBITEKAIOIIME
U3  KOMMEpPYECKMX  CIEJIOK,  apOUTpadesbHBI.

MpaBoBou
cTaTyc apobuTparka

Kaxknmas u3  d4eTblpeX  OCHOBHBIX  KCJIaM-
CKMX IIIKOJ WMMEeT CBOIO TMO3UIHI0 Kaca-
TEJILHO MPaBOBOTO craryca apouTpaxa.

10 Arbitration with the Arab Countries. El-Ahdab, Abdul Hamid. The Hague: Kluwer Law International, 1999. P. 16.
T Arbitration Under the Islamic Sharia. Zeyad Alqurashi. URL: http.//www.nigerianlawguru.com.

12 Ibid.
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Ilopsimox  mpoBeneHuss — apOUTPaKHOro  pa3dou-
paTenbCcTBA pETYIUpYeTCsl TeMU K€ HOPMaMu,
YTO WM CyAeOHBIM TIPOLIECC. B WX OCHOBE JIEKUT
HEYKOCHMTEJIbHOE COOMIOACHNE MPUHIIMIIA CBOOOIBI
noroBopa. [IpaBoBeabl MPU3HAIOT CAMOCTOSITEILHOCTD
CTOPOH JIOTOBOpA TPH OMpeNeJIeHUM TIOpsiiKa apOu-
TPaKHBIX TIPOLEAYP B OTHOIICHWUHU CITIOPOB, BbITE-
KaloIMX M3 3aKJII0YEHHOTO MMHU JToroBopa. MHbIMU
cloBaMU, apOMTPaKHOE COIJallleHWe TPU3HACTCS
JIOTOBOPOM, M CTOPOHBI CBOOOIHBI B €r0 UCTIOJTHEHUU.
CTOpoHBI BIpaBe OMpPEACsaTh MPUMEHMMOE ITPaBO
M TTOJITHOMOYMSI apOUTpa B COOTBETCTBUM CO CBOMMU
MOTPEOHOCTSIMU, OTHAKO HE MOTYT OrpaHUYMBATh
apbuTtpa B cOOTIONEHUN MPUHIIMIIA CIIPABEIIMBOCTH
U OECIpUCTPACTHOCTU: TaKOe OrpaHWYEeHME He3a-
KOHHO, a He3aKOHHBIE YCIOBHUS apOUTPaKHOTO COTJIa-
LIEHUST HE SIBISIIOTCS 00sI3aTeIbHBIMU JIJIST apOMTpa.
Taxke OONBIIMHCTBO IOPUAWYECKUX IIIKOJ CUMUTAET,
YTO CTOPOHBI MMEIOT MPaBO 3asIBUTh OTBOJ apOMTPY
JI0 MOMEHTa BBIHECEHMS pellleHMs 1o Aedy. To ecTb
CTOPOHBI MOTYT CaMOCTOSITEJIbHO (hOPMYJIMPOBATh
KaK yCJIOBUSI apOUTPaXKHOTO COMJAIIeHUs, TaK
U TIOPSIIOK TIPOBENEHNs apOMTPaKHOW TMPOLICAYPHI.

LLIkona XaHadu (Hanafi)

Anb-Xanapus (Hanafi) roBoput, yTto K apouTpaxy
HeJIb3s1 TTpruOeraTh B cilydyae MpecTyIUIeHUM MPOTUB
bora (hubud). JlaHHasg 1IKoJia cYUTAeT MpPaBOBOM
cratyc apOuTpoB OJIM3KMM K CTaTycy areHTa
WM TOoCpeaHuKa. ApOUTp HelCTBYeT KakK areHT
MU30paBIIIeii €ro CTOPOHHI 10 cropy. JloKTpruHa 3Toi
IIKOJIBI aKIIEHTUPYET CXOICTBO apOUTpa ¢ MOCpe-
HUKOM, B CBSI3W C 4eM apOMTpaxkHOE pelIeHUe
o0JagaeT MeHbIlIel IOPUANYECKON CUJION, HeXelu
pelieHue cyna. Bmecte ¢ TeM CTOPOHBI HE MOTYT
n30exkaTh 00513aTEIbHOCTH UCTIOJTHEHUS apOUTpax-
HOTO pelleHMs], TaK KakK apOuTpaxkHash OroBopka
CBSI3BIBACT CTOPOHBI, KaK JIIOOOM IPYroil KOHTPAKT.

LLikona LLadun’v (Shafi'i)

CornacHo noktpuHe mkoinsl [ladu’n apoutpak —
9TO IOpUAnYEcKas MpakTUKa, He 3aBUCSIIast OT TOTO,
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WMEETCS JIN CYAbsl B MECT€ BO3ZHWKHOBEHMUS CIIOpa.
CTOpOHBI BpaBe CaMOCTOSITEIbHO BbIOpAaTh KBaJIu-
(purrmpoBaHHOTrO apoUTpa. EC/i B permoHe neiicTByeT
cyl (Ha3HAYeH Cynbsi), TO apOUTP MODKEH 00IaaaTh
KBaJMuKaen cyapu (Kaam): ObITb MyCyJbMa-
HUHOM, MYXUYMHOMH, BJaJeTh apaOCKUM SI3BIKOM,
ObITb 4YecTHBIM, 3HaThb 3akoHbl KopaHa, CyHHBI,
WIKMBI M KMsica M 1Ip. B COOTBETCTBUU C TaHHOM
JTOKTPUHOM CTaTyc apOUTPOB HUXKE cTaTyca CyleH,
TMOCKOJIbKY apOUTpPy MOXKET ObITb 3asBJI€H OTBO.

LLIkona XaH6anu (Hanbali)

3mech pelleHWe, TPUHATOE apOUTPOM, HOCHT
TaKol e 00s13aTeIbHBIN XapaKkTep, Kak U pelieHue
cyna. IlocraHoBieHUe, BBIHECEHHOE apOUTPOM
(KOTOpBIii ~ IOJDKEH  WMMeTh  KBaludUKAIUIO,
AQHAJIOTUYHYIO KBaJIM(UKALMM CyIbW), Hajlara-
eTcsi Ha o0e CTOPOHBI, KOTOpbIE BBIOpAIU €ro.

LLIkona Manuku (Maliki)

JlaHHasg OOKTpHMHA AOMyCKaeT BBHIOOD B KayeCcTBE
apOWTpa TpeaCcTaBUTENsI OTHON M3 CTOPOH cCIopa:
BTOpasl CTOPOHA IoJlaraeTcsl Ha COBECTh CBOETO
OIMOHEHTA. B oTimyme oT Tpex Apyryx 5Ta IIKOoJa
MOAYEPKUBAET, UYTO apOUTPy HE MOXET ObITh
3asBJICH OTBOJI TIOCJe Hayaja pa30MpaTe/IbCTBa.

ApbuTparkHoe corialleHume

B TumoBom 3akoHe IOHCUTPAJlI o mexayHa-
POAHOM TOPrOBOM apOUTpaxKke apOUTpaKHOE Corjia-
LIEHWE OImpeessieTcss KakK «COIJIallleHUuEe CTOPOH
0 Tiepegadye B apOMTpaX BCEX WM OMpPedeTCHHBIX
CIIOPOB, KOTOPhIE BO3HUKIIN MJIA MOTYT BO3HUKHYTh
MEXIy HUMHU B CBSI3U C KaKMM-JTMOO KOHKPETHBIM
MPaBOOTHOILIEHWEM,  HE3aBUCMMO  OT  TOTO,
HOCUT JIU OHO JOTOBOPHBIA XapakTep WM HeT»'3,

711 FopuandecKoro Mpu3HaHUs apOUTPakKHOE
corjialleHne JOKHO OCHOBBIBATHCS Ha COTJIACUU
BCEX CBSI3aHHBIX C HHMM CTOPOH Ha o0OpalleHue
B apOMTpaXX B CBSI3M C KOHKPETHBIM CIIOPOM
WIM TIpU BO3HUKHOBEHUM CIlopa B OYIyIIeM.

3 Tunoeoii 3axon FOHCHTPAJI o mexcoynapoonom mopeogom apbumpaice om 21 uions 1985 eoda, cm. 7, eapuanm I1.
Pedakyus cmamou npunama na 39-ii ceccuu komuccuu 6 2006 20dy. — Ilpum. ped.
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DTO TNpU3HAHUE MOJKHO OBITh YETKMM WM OIHO-
3HaYHO YyKa3blBaTh Ha corjacue O00euxX CTOPOH.

B wucnamckom mpaBe, Kak M B MeXAyHa-
POITHOM M B aHIVIMIICKOM, OCHOBHBIMU 2JIEMEHTaMU
KOHTPAKTOB U COTJIAIIEHU I SBISIOTCS caTUChaKIIns
u contacue. Corylacue MOXET OBbITh BBIPAXEHO
B MUCbMEHHOI (opMme — Hampumep, KOrma ojaHa
CTOpPOHA HampapisieT MUCbMEHHOE MpeaoKeHUe
JIPYTOii, a Ta TakXe OTBeYyaeT MMCbMeHHO. Kpome
TOTO, TOATBEPXKICHUEM COTJIaCUSI MOTYT CTaTh ONpe-
NeJieHHbIe neicTBus. Tak, ecin KTo-Tubo OTBevaeT
Ha TpelTOKEHUE COBEPIICHWEM KOHKIIOAECHTHBIX
JICVICTBUI, TO TOTOBOP SIBJISIETCS NEUCTBUTEIBHBIM.

ITo MHeHMIO BcexX IIKOJ MCIaAMCKOTO IpaBa,
apOMTpakHOE COTIJIallleHWe SIBJSIETCST OCHOBa-
HUEM Uil HaaeJleHus apOUTPOB MOJTHOMOYUSIMU
MPUHUMATh peIlIeHUe, 00s3aTeIbHOe IS WCIOJ-
HEHMSI CTOPOHAMU cIiopa. ApOUTpaxX B KauyecTBE
crocoba  yperyavMpoBaHUSI  CIIOPOB  MOIJIEKUT
MPUMEHEHUIO  UCKJIOUYUTEJIbHO  Ha  OCHOBE
SIBHOTO W JEUCTBUTEIILHOIO COIJIAIIEHUSI CTOPOH.

Bomnpoc o ToM, IOKHO OBITH apOUTpaxkHOE
COIVIallIEeHWE COCTaBJIEHO B MUCbMEHHON (opme
WIN HET, He SBsSeTCS IPeaMETOM OOCYXIeHUS
HU B OOHOU M3 IIKOJ Inapuara. TeM He MeHee
B M3BECTHOM B HCJIIAMCKOM MHpPE CIIOpe MEXTY
xamupom Anu ubH AOy TamuboMm (4eTBEpTHIM
xanmudom) u Myasueit noH A0y CydbsiHOM o00e
CTOPOHBI COTJIACWJIMCh HAa3HAYUTh JBYX apOUTPOB
B TNHUCbMEHHOM JOKYMEHTE, TJe yKazald HMeHa
apOUTPOB, CPOK BHIHECEHUS PEIICHUST, TPUMEHUMOE
MpaBO M MECTO BBIIAYM apOUTPaKHOTO pelieHus .
OnHako apOuTpaxkHasi OroBopKa 3/leCh He HMMena
CWJIBI, TaK KaK CTOPOHBI TOTOBOPUJINCH O MOPSIIKE
YPeryJaupoBaHMUSI  CIIOpa, KOTOPBI BO3HUKHET
B OymyllieM, YTO TMPSIMO 3allpellieHO IIapruaToM.

TTonyyaercsa, 4To apOUTpakHasi OroBOpKa
0 Tepegaye Oyayllero criopa B apOUTpaK COITacCHO
HIapuarty HenelcTBUTENbHA. JIOKTpUHATBHBIE TPYIbI
BCEX YETBIPEX IIKOJ IIOCTYJIUPYIOT, YTO OroBOpKa
00 apOuTpaxe BO3MOXKHA TOJBKO TPUMEHUTETHLHO
K CyIIECTBYIOIIMM criopaM. [lo ykazaHHOW mpuIvHe

MPaBOBEIbl MOTYAT 00 apOUTPaKHON OTrOBOPKE CO
CCBUIKOM Ha CIOpbl, BO3HMKAIOIIME B OYIyIIEM.
B To e BpeMs cormacHO TIPUHIIMITY CBOOOIBI JOTO-
BOpa CTOPOHBI BIIPaBe BKJIIOYUTH JIIOOYIO OTOBODKY,
€CIM OHa He TIPOTUBOPEUUT 3amoBedsiM bora (kak,
HalpyuMep, OroBOpKAa O B3MMaHUM TIPOLICHTOB,
MOCKOJIbKY POCTOBILIMYECTBO, Tiba, B MCIaMe 3arpe-
1eHo) 3. MycybMaHCKKe ITPaBOBEIbI CTAIM IPUOEraTh
K apOUTpakHBIM OTOBOPKAaM C Pa3BUTUEM KOMMEPIIMU
1 CaMOTO MpaBa I1aprara, 0COOEHHO B CJTyJyae MeXIyHa-
POAHOrO 10roBopa. ApOUTpaskHbIe OTOBOPKH HE TTPOTH-
BopeuaT MyoIMyHOMY MOpsaKy (3amoBedsiM bora),
MO3TOMY WX TIPUMEHEHHWE IOIMYCKaeTCs IIapyuaToM.
OnuH 13 KIIIOYEBBIX BOMPOCOB, HAa KOTOPBIi
JOKTPYHBI IlIapuaTa OTBEYAIOT T0-pa3HOMY, —
TpeOyeTcsl M Ccorjlacue CTOPOH Ha TNpUMEHEHME
apOuUTpaxa TOJBKO B MOMEHT 3aKJIIOYEeHUs JI0TO-
BOpa WIM BIUIOTH JI0 BBIHECEHUS] apOWUTPaKHOTO
petieHusi. HekoTopble Kiaccuyeckue MyCyJabMaH-
CKUE IOPUCTHI CTABST IO/l COMHEHME 00s13aTEIbHYIO
cuily apOuTpaxHoro corjaimeHus. Hampumep,
mkonasl XaHabwu, Mlapu’v u XaHOoagim mpu3HAIOT
3a KaXXI01 CTOPOHOI ITpaBo B II000€ BpeMsi OTO3BATh
CBOE corjalieHre Ha apOMTpax, Kak 3To padoTaer
B cllydae ¢ Menuarueii'. To ectb apOUTpakHOE coria-
LIEHUE, TTI0 UX MHEHUIO, CKOpPEe OT3bIBHOE YCIOBUE,
HEXeIU JOTOBOPHOE 003aTebCTBO. DTa uies
Obuta BKTtoueHa B Mamxkamny (Al-Majalla) — Hekyio
KonMGUKAIIMIO 3aKOHOB, BKJIIOYas MpaBujia apou-
Tpaxa, TpuMeHsieMble B OcMmaHCKOW umIiiepuu'’.
CoBpeMeHHasl MpaBoBasi TPAAULIMSA B HCIaM-
CKOM MUpe 0a3upyeTcs Ha CIEAYIOIINX MPUHIIUIIAX:
* 00s13aTeILHOCTh  apOMTPaXKHOTO  COrJia-
IIEHUSI ¢ MOMEHTa €ro 3aKJII4YeHUS CTOPOHAMM;
* 00513aTeIbHOCTh HCIIOJHEHUST apOUTpak-
HOTO pelleHUsI CTOPOHAMU ¢ MOMEHTA €T0 ITPUHSITHUS
apOUTPOM U apOUTPaAMU.

VYKazaHHBIE TIPUHLMITBI BBITEKAIOT U3 I10JIO-
xeHust KopaHa «gcsakuii doeoeop doagicen ucnon-
Hamocs». bykBanbHo IlIpopok Myxammesn ckasai:
«Bepyrowue donicrb yeaxcams ceéou 0653amenvcmaar.

" Alqurashi Z. Arbitration Under the Islamic Sharia. URL: http.//nigerianlawguru.com/articles/arbitration/ARBITRA-

TION%20UNDER%20THE %201SLAMIC %20SHARIA. pdf.

3 Arbitration in Islamic Law for the Treatment of Civil and Criminal Cases: An Analytical Overview.

s Alqurashi Z. Arbitration Under the Islamic Sharia.
7 Ibid.
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B Kopane He 3akpersieH TOpsSIOK BbIOOpa
MecTa M apOMTPOB, CJIEAOBATENIbHO, YKa3aHHbIE
BOIMPOCHI HAXOMAITCA B KOMIETEHIIMU CTOPOH.

ApbuTpbl

ITocne 3akimouyeHuss apOUTPAKHOIO COTJAlleHUsS
CTOPOHBI TTOJKHBI JTOTOBOPUTHCS O Ha3HAYEHUU
OJTHOTO WJIM HECKOJBKUX apOUTPOB. MOXHO TIPSIMO
Ha3BaTh UME€Ha apOUTPOB (apOUTpa) UM YKa3aTh UX
cTatyc — KBaJu(UKAILIMIO WIM WHBbIE TPEOOBAHMUS.
B ciyyae ecnu CTOpoHBI He HaszHavyaT apOUTPOB,
apOouTpax mgaxe TIpU HaAJIUYUMU apOUTPaKHOTO
CoIJIallleHUsI HEBO3MOXKEH. Bee 11apraTcKkue mKoJIbl
yMaT4MBaIOT O BO3MOXHOCTHU Ha3HAYEHUSI apOUTPOB
TpeTbeil cTopoHOoM. B TO 3Xe BpeMs mpsIMOTo 3anpeTa
Ha 9TO B IlIapuaTe HeT. TakuM oOpa3oM, pelieHue
9TOT0 BOIIPOCa OCTABJIEHO Ha YCMOTPEHUE CTOPOH.
Bce yeTrhipe mIKOJIBI MPU3HAIOT TaKXe OTCYT-
CTBME OTpaHWYEHUII IO KOJUYECTBY apOMUTPOB,
YETHOE WJIM HEYEeTHOE WX 4YMcio. JlaHHBIA BOIMpPOC
TaK>XKe OCTaeTCsl Ha YCMOTPEHME CTOPOH apOuTpax-
Horo cornameHus. OMHaKoO B ciydyae, ecly Kaxnas
CTOPOHAa Ha3HayaeT OJHOI0 apOWuTpa M ITU ABa
apOuTpa Ha3HAyaloT TPEThEro, MPaBUIO OOJBIINH-
CTBa MOXET MPUMEHSTHCS, TOJBKO KOTJa CTOPOHBI
apOUTPaKHOTO COTIAIIEHUS TAIOT Ha 3TO corjiacue!'s.
ITockonbKy, 10 MHEHHUIO  IIApUATCKUX
IIKOJI, apOMTp BBITIOJHSET Cyaeiickue (QYHKIIMH,
OH JTOJIKEH o0nanathb KBanuuKalue,
aHAJOTUYHOM  KBaJM(UKALIMU  CYAbU,  COOT-
BETCTBYd  KBalU(PUKALMOHHBIM  TPeOOBAaHUSIM
C JIarbhl Hayaja apOMTpaXkHOIro pa3dMpaTebCcTBa
10 JaTbl BBIHECEHUs apOUTPaXKHOTO pEIIeHMUSI.
Uto KacaeTcsa oOTBoAa apOUTPOB OJHOM
u3 cropoH, To 1ukoasl Illapu’'m u Xanadu
pa3pemapT OT3bIB  apOMTPOB B J1000E BpeMs
10 BbIHECEHUST apOuTpaxHoro pemreHus. Illkoma
Manuku, 4bsl TIO3UIIMS TTOJb3yeTCsl TPU3HAHUEM
cpeay  TPaKTUKYIOIIMX IOPUCTOB, HAIPOTHUB,
3ampeniaeT OT3bIB IOCEe Hayajga Ipolecca —
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5TO B HauOOJBIIEH CTENIEHW OTBEYAeT IIPEACTaB-
JIEHUSIM COBPEMEHHOTO OM3HeC-coo0IIeCTBa.

[MpumeHnmMoe npaBo

B crnopax, roe omHO M3 CTOPOH SIBISIETCS pe3u-
JEHT WHOW — HEUCJIaMCKOW — IOPUCIUKLIUMU,
BBIOOD B KauyecTBe MPUMEHUMOTO MpaBa HeucaaM-
CKOIl MpaBOBOM CHCTEMBbI AOIYyCKAETCs IIKOJaMU
Manuku, Hla¢puw’'mn u Xaunbanu. Kpome TorO,
HECKOJIbKO MYCYJIbMaHCKUX TOCYIapCTB IIpUCOe-
nuHMCch K Hblo-Mopkckoit KOHBeHLMHU', TeM
caMbIM OAOOPUB JCIOKAJU3aLMI0 apOUTPaKHBIX
COIJIAIIIEHU M.

OpHako clieayeT MOMHUTh, YTO BbIOOp HEMC-
JIJaMCKO# TIpaBOBOII CHCTEMBbI B KayecTBE IpUMeE-
HUMOTO TIpaBa OyaeT TMpU3HAH JEHCTBUTEIbHBIM,
€CJIM HOPMBbI MHOCTPAHHOIO MpaBa, MoJiexallue
NpUMEHEHUIO B OTHOIIEHUM KOHTpaKTa, He Hapy-
LIAIOT MPSIMBIX MToJ1oxeHuit Kopana ninu CyHHBIY,

[MpuBepeHue B UCnosiHEHUE
apbuTtpakHoro peLieHus

ITo mHeHuto mkona Manuku, XaHn6anu, XaHahpu
u 6onbiinHceTBa Ilacdu’u, apoutpaxkHoe pellieHue
MOXET ObITh MPUBEACHO B MCIIOJHEHHE aHaJlo-
TMYHO cynedbHoMy. OaHAKO BMELIATEIbCTBO CYIbU
HEO00XO0AUMO, TTIOCKOJIbKY apOUTpP HE YIIOJHOMOUYEH
MPUBOAUTH B UCTIOTHEHUE apOUTPaKHbIEC peILICHUS.

ITapuarckue LLIKOJIBI MOJIYepKUBAIOT,
YTO MpPUBJIEKAEMbI 111 3TOrO CyAbsl HE BIIpaBe
OTKa3aTh B MPUBEACHUU pPELICHUs] B MCIOJHECHUE
TOJBKO Ha TOM OCHOBAaHMHU, YTO apOUTpakHOe
pellleHre HEe COOTBETCTBYET €ro COOCTBEHHOMY
MHEHUIO 110 JeTy.

C TouKM 3peHus MpUBEPXKEeHLIEB XaHahu, Cyabs,
KOTOpPOMY OJIHa W3 CTOPOH Iojajla MCK, ocrapuBa-
IOIUI apOUTpaXkHOE pelIeHNe WIM XOMaTaCTBY-
IO O €ro WMCIIOJIHEHWU, UMEET IPaBO paccMo-

18 Arbitration in Islamic Law for the Treatment of Civil and Criminal Cases: An Analytical Overview.

9 Anowcup, baxpeiin, Eeunem, Hpan, Kamap, OAD, Cayodosckas Apasus u dp. I[lodpobnee o deiicmeyiowux na bauxcnem
Bocmoke koneenyusx é cghepe npusnanus u npugedeHus 8 UCHOAHEHUe apOUMpPad’CHbIX U CYOeOHbIX peuleHull yumaiime
6 cmamve Koncmanmuna lanenckoeo 6 dannom nomepe. — Ilpum. peo.

20 [Ipopox Myxammeo 6 uzgecmHom caydae UCAaMCKOU ucmopuu nood Hazeanuem «bany Kypaiioa» npusnan npumenenue

00bIYHO020 U MO3AUUHO20 npaea emecmo ucaamcKkoeo npaea.
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TpeThb Aeio 1o cymiecTtBy. Ilkoma Manuku cumraer,
YTO CyIbsl HE MOXET OTKa3aTh B IPUBEICHUU
B HCITOJIHEHUE apOUTPaXKHOTO PEIIEHUs 3a UCKITIO-
YEHUEM CJTydaeB, KOTJa YCTAHOBJCHBI (DaKThl BOIH-
IOIIETO HapyllleHusl mpaBui mapuara. CTOPOHHUKU
[ITacu’v mosararoT, 4To Cy/absi BIpaBe pacCMaTpuBaTh
JIeJIO TIO CYIIECTBY TOJIBKO B amleJUIIIIMOHHOM cyae?.

Takum oOpa3oM, B COOTBETCTBMM C 3aKOHAMU
mapuara apOMTpakHOEe pelIeHUe UMEET IOPUCIUK-
LIMOHHBIN XapakTep, 00s3aTeJIbHYIO CUJIy U MOXKET
OBITH MpUBeACHO B ucnioHeHue. Cyabs Mpy MpUBe-
JEHUM B WCIOJIHEHUE apOMTPaXKHOTO peIIeHUs
He BMpaBe IepecMaTpyMBaTh CYIIECTBO CIopa
WU JTIOBOJBI apOWTpa, 4YTO COOTBETCTBYET OOIIE-
MPUHSTON KOHIETIIMU apouTpaxka??. KommeTeHImmn
CyIbM OTPAaHUYMBAIOTCS PACCMOTPEHUEM HEKO-
TOPBIX (hOPMAJIBHBIX BOIPOCOB, TAKMX KaK HaTU4UE
JNEUCTBUTEIBHOTO ~ apOMTPaKHOTO  COIJIAIICHUS
1 OTHOCUMOCTb apOUTPaKHOTO PEIIEHUS K CYILIECTBY
criopa. OmHAKO Cylbsi MOXET OTMEHUTh pelleHue,
€CJIM OHO MPOTUBOPEYMT IIAPUATCKOMY ITyOJTMUHOMY
MOPSIIKY, COAEPXKUT TIpyOyro OIIMOKY wWiu 0Oe33a-
KoHue. [ToJHOMOUMST CyabU MO OTMEHE apOMTpaXk-
HOTO peElIeHUs He SBISIOTCS BTOPBIM YPOBHEM
IOPUCAMKIIMM, a BBICTYMalT (OpPMOI Haazopa.

Uto kacaeTcd TpuUBENCHUS B HCIOJHEHUE
pelieHUit MHOCTPAHHBIX apOUTPaKHBIX CYIOB,
TO OTHOIIICHHUE IIIap1aTa 3aBUCUT OT HAJTUYHSI IBYCTO-
POHHUX WJIM MEXIYHAapOIHBIX KOHBEHIIMIA, ydacT-
HUKaMU KOTOPBIX SIBJISTIOTCSI TOCYIapCTBAa MECTOHA-
XOXJIeHUsI CTOpOH criopa. Kpome Toro, uciamckuii
CyIbsl BMOpaBe OTMEHUTb WMHOCTPaHHOE apOu-
TpaXkKHOE pellieHre UM OTKAa3aTh B €r0 UCITOJTHEHWUH,
ecJu OHO HapyllaeT OOIIMii IyX InapuaTta Wu/uid
HOpPMBI ero HUCcTOYHMKOB — Kopana u CyHHBI.

3akJ/1lo4yeHue

HTtak, Kak oTMeuajaoch B Hayaje CTaTbU, TIOHSTUE
apOMTpaxka MPUILIO B UCIAMCKOE TPaBO M3 JOUC-
JlaMcKoil Tpaguumu. [Ipu 3TOM MClaMcKoe TpaBo
paszzesisgeT apouTpaxk U MPUMUPHUTEIBHYIO POLIEAYPY.

IMTockoabKy CyJlbX SIBISIETCS TIPU3HAHHBIM
U npeanvcaHHbIM KopaHoM U MHBIMU UCTOYHUKAMU

2 Alqurashi Z. Arbitration Under the Islamic Sharia.

1aprara BHeCyeOHbIM CITOCOOOM YPETyIMpOBaHUS
cnopa, apoutp (a hakam) o0si3aH TIpeaIOXKUTH
CTOpPOHAM TIPOBECTU MeAUaInIo, OBITH TMOCpea-
HUKOM JIJII JOCTWXKEHUS CoTallieHusi, 0e3 BbIHE-
CEeHMSI CyaeOHOro WauM apOUTPaKHOTO pEeLIECHUSI.
MupHoe yperyaupoBaHME CITIOpa B XO/e apOUTpaxK-
HOro pa30MparebCcTBa CTAHOBUTCS MOPATbHBIM
JIOJroM CTOpOH M apoutpa. Jaxe cynbs (a gadi)
JOJKEH OOpOThCSl 3a 3aKJIIOYEHUE CTOPOHAMU
MMPOBOTO 0e3 BBIHECEHUs CYAeOHOTO pelIeHUSI.

[llapuaty mnpucylyM NOPUHIMIIBI paBeHCTBA
CTOPOH apOUTPaXXHOTO pa3doupaTeabCcTBa, Crpa-
BEUIMBOCTM W OECIPUCTPACTHOCTU  apoOuTpa.

B KopaHe HHUYero He cka3aHO O MecTe apOu-
Tpaxa, TOpsIIKe MPOBEACHUs TPOLEIypPhl, CPOKax
M TPUMEHUMBIX TIpaBUJaX, BO3HArpaxkJaeHUU
apouTpoB. Bce ykazaHHBIE BOIPOCH pa3pelia-
I0OTCSI TI0 YCMOTPEHWIO CTOPOH, YTO COOTBET-
CTBYET TIOAXOAAM JICHCTBYIOIIMX apOMTPasKHbBIX
perjiaMeHTOB M TIpaBWJI, TaKMX Kak, HaIpumep,

Tunosoit 3akon OHCHUTPAJT 1996 rona.
ITpaso CTOPOHBI OTKAa3aThCs
OT  apOMTPaXHOTO  COTJIALIEHUS  SBISIETCS

YHUKaQJIbHOW 4YepToii MCIaMCKOro apoOuTpaxa.

ApOuTpaxkHoe  corjalieHue He  MOXET
OXBaTbIBaThb OYOyIlIME CIIOPBI — TOJIBKO CYIIe-
CTBYIOIIIME, B OTIMYME OT KOHILECTLMU MEXIy-
HapOIHOTO KOMMEPUYECKOTO apOuTpaxa.

Yto Kkacaercsa  apOUTpPaXHBIX  OTOBOPOK,
TO MOCJIEHUE TPU3HAIOTCS IEACTBUTEIBHBIMU B COOT-
BETCTBUU C UCTAMCKUM ITPABOM, €CJIM TaK1i€ OTOBOPKU
He conepxKar IMOCTYy/IaTOB, 3alpPEelIEHHBIX IapuaTOM.

B Bompoce HazHaueHUsT apOUTPOB CETOAHSIIIHUE
TEHIEHIMM B WCIAaMCKOM IIpaBe HE HajaramoT
HUKAKUX OTPaHUYEHMI TTO PEJTUTMO3HOMY WJIH TT0JI0-
BoMmy mpu3HaKky. CorjacHoO IapuaTty apOUTpakHOe
COrJIallleHWEe SIBJISIETCSI OCHOBAaHUEM JUISI HaJeIeHNsI
apOUTPOB MOJTHOMOUMSIMU TI0 BBIHECEHUIO 00s13a-
TEJIbHOTO K WCIIOJHEHUIO CTOPOHAMH pEIIEHMSI.

B ornuume or 3amagHOW TpaaMUMK HUCIaM
He [oolpseT MyOauKamuioo  MH(opMauu
0 chopax C akIeHTOM Ha JeJloBOi cdepe.
I[IpumepoM cTpaHbl, KOTOpash BBejda MCAAMCKMI
apOuTpaxX B (PUHAHCOBOM CEKTOpE, SIBISIETCS

22 B mom uucae, Hanpumep, HOpMam npoyeccyarvro2o npasa Pecnyoauxu Beaapyce.
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MHaoHe3ns1, MOCKOJbKY €€ 3aKOHBI OCHOBaHBI
Ha MCJIaMCKOM TIpaBe W MHCTUTYLUMOHAJIU3UPO-
BaHbl B pamkax HamnmoHanbHOro mrapuaTcKoro
apoutpaxHoro coseta (Islamic  Arbitration
Board, IAB), yupexaeHHoro B 2002 rony.

Takum oOpa3zom, ecliu MHOCTPaHHBIN MHBe-
CTOp U IOPUCT HE TMOHUMAIOT PEIUTMO3HBIX
U KYJBTYPHBIX OCHOB, JieXalllX B OCHOBE KOMMEP-
YecKoro apobuTpaxa Ha ucJIaMcKoM biukHeM
BocTtoke, oHU BITOJIHE MOTYT OKa3aTbCsl B CUCTEME
pa3pelieHus CropoB, KOTopasi CJIOXHa JUIS TTOHU-
MaHUsST YW BHE MCJIAMCKOM TPaBOBOM KYJIBTYPBI
KaxXeTcsl JIBYCMBICJIEHHOM U1  HEOIpeaeIeHHOM.

EEE———  KOMMEPYECKNI APEUTPAYK B UC/TAMCKOM MUPE | AHAJTUTUKA

B 1O Xe Bpemsi KpaTkuii 0030p OCOOEHHOCTEN
apOuTpaxa B CTpaHax McjamMa TMO3BOJISIET CAeJaTh
BBIBOJI, YTO Pa3JIMYHBIEC IIKOJIbI UCIAMCKOTO TpaBa
TMOPOIMIIM OTPOMHOE KOJIMYECTBO Pa3HbIX MOIXO/I0B
¥ MHEHMI, HO HA OTHO M3 HUX HE HapyIlaeT sIBHO
BbIpaxkeHHbIe TosoxkeHus1 Kopana wiam CyHHBI.

B KaxXJI0M acreKTe apOUTPaKHOTO
mpoliecca CYIIECTBYIOT aJbTepPHATUBBI U BBIOOD,
¥ MyCyJbMaHaM paspeliaercs MpUHUMATh JII000e
M3 YKa3aHHOTO MHOXKECTBAa MOAXOA0B M MHEHUI.
VYKkazaHHasi OCOOEHHOCTb W TMO3BOJISIET HCIaM-
CKOMY TIpaBy pa3BUBaTbCd W  aJalTUPO-
BaTbCAd K TpeOOBaHUSIM BpeMEHM U MecTa.
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KAUPCKUWN PETUOHAJIbHbINA LLEHTP
MEXXAOYHAPOOAHOIO KOMMEPYECKOIO
APBUTPAXKA (CRCICA)

MexucoyHapooHas
opzaHusayus /
apbumpaicHoe
yupexicoeHue, delicmeaytoujee
6 Ezunme c 1979 200a

Uctopusa CRCICA

Kaupckuii permoHaabHbBIi 1IEHTP MEXIyHapOI-
HOro KkoMmepueckoro apoutpaxa (KPIIMKA,
CRCICA, lleHTp) — 3TO He3aBUCHMASI HEKOM-
Mepueckasi opraHuszalusi, OcHoBaHHas B 1979
roay MpHu coaelcTBuM Asuarcko-appuKaHCKOM
MpaBOBO KOHCYJBTaTUBHOM OopraHu3aIuu
(AAITKO) Bo wucnonHeHue pemenus AAITKO,
npuHaToro Ha ceccun B Jloxe B 1978 rony,
0 CO3JaHUM PETHOHAJBHBIX LIEHTPOB MEXIYyHapPOI-
HOTO KOMMEpPUYECKOro apouTpaxa B A3un 1 Appuke.

®duHanbHOE  corjalieHWe,  3aKJIIYeHHOE
Mexny AATTKO u nipaButensctBoM Erumnra B 1987
roay, npusHaer ctatyc CRCICA xak MexmyHa-
ponHoii opraHuzanuu. LleHTp, ero ympapisionimne
M YJIeHBl TIOJIB3YIOTCS BCEMU HEOOXOAUMBIMU

OPpUBUICTUAMNU W HWMMYHUTCTAMMU, obecrneynBa-
IOIIMMHN €ro HE3aBUCHUMOE (I)YHKL[I/IOHI/II)OB&HI/IC.

Kaupckul
pe2uoHasnbHbIl UeHmp
MeWO0yHapoOHO20
KOMMepyecKoz0
apbumpaca

7/
OpraHunsauuoHHas

CTPYKTYpa

Y CRCICA mnpoyHasi opraHu3allMOHHas CTPYK-
Typa. Bo rnaBe LleHTpa cTOUT MeXIyHapOIHBIN
MOTEYUTETbCKUI COBET, B COCTaB KOTOPOTO BXOIST
37 BunHbIx Aesareneiius 31 ctpansl. [Toneuntenbeckuii
COBET COOMpaeTcsl €XerogHo [IJisg OOCYXIACHMUS
oomweit  monutuku  CRCICA, nmniaHoB  ero
pa3BUTHUS, aHaIu3a pe3yJbTaTOB JeSITeIbHOCTU
u  (GUHAHCOBBIX  OTYeTOB.  [lomeunTenbCKuii
COBET TakKxXe Ha3HavaeT aupekropa IleHrtpa.

B xoncynsratuBHbiii  Komuter CRCICA
BXOIUT He Oosiee 19 mpakTUKOB, CTApIIUX CHEIM-
aMCcTOB B oOJlacTM apOuTpaxa, MeIUaluu,
aJIGTePHATUBHOTO pa3pelieHrsT CIIOPOB M MEXIy-
HapoIHOW TOproBiu Oojiee yeM u3 9 crtpaH. Ha
KOHCYJIBTaTUBHBIN KOMUTET BO3JIOKEHO HECKOJIBKO

84 | Arbitration.ru



3a/7a4, CaMbIMU BaXXHBIMM M3 KOTOPBIX SIBJISIIOTCS
MPUHATAE pPEIIEHUId II0 TMOBOAY OTCTPaHEHUS
1 OTBOJIa apOUTPOB U KOPPEKTUPOBKY X TOHOPAPOB.

AIMUHUCTpaTUBHAs CTPYKTYypa LlenTpa
3aHUMMAaeTCsl €ro TeKymuMu jaedamu. Kpowme
IUPEKTOpa, B Hee BXOMSAT 3aMECTUTEIb JUPEK-
TOpa; 3aMECTUTESb JWPEKTOpa, YIpPaBJISIONIUIA
OTIEJIOM pa3pellieHUus] CIIOPOB; PYKOBOIWTE/b
oT/eNla MO OOCIYXKMBAaHWUIO KOH(MEPEHIIWIA; OTaes
MpoheCCUOHAIBHOW  TMOATOTOBKA M BHEIIHUX
cHouleHuii. Emie nMerotcs otaen mo (hMHaHCOBBIM
BOIpocaM, OTAEJ] KaapoB W WH(MOPMAIIMOHHBIX
TEXHOJOTUI, a Takke COBETHUKHU, KehC-MeHeHI-
>Kepbl, aHAJTUTUKK T10 MPaBOBBIM BOIIpOCaM, pado-
TaIIMe B OTAENE pa3pelIeHUs CIOPOB, U WHbBIE
CHEeUMATUCTBl (MapKETUHI, OWOJIMOTEKW M T.I.).

MHCTUTYUUOHAbHOE

U MeXAyHapoaHoe
COTPYAHUYECTBO

CRCICA  3zakimouymyi  [ECATKU  WHCTUTYLHO-
HaJbHbIX  COMJIALIEHUH O  COTPYAHUYECTBE,
MapTHEPCTBE M YTBEPXKIECHWU aJbTePHATUBHBIX
YUPEXKICHUN i NpoOBENEHUA CITyILIAaHU I
C U3BECTHBIMM  MEXIYHApPOAHBIMM  OpraHu3a-

HUSAMUA U apOUTPaXKHBIMU YYPEXKIEHUSIMU, B TOM
yucie ¢ MeXIyHapoaHbIM IIEHTPOM IIO Ypery-
JIMPOBAaHUIO MHBECTULIMOHHBIX cropoB (ICSID).

CRCICA cran mnepBbIM aJbTePHAaTUBHBIM
LIEHTPOM TIpoBeneHus ciaymaHuii CHopTUBHOTO
apoutpaxkHoro cyga (CAS) B Adppuke B COOTBET-
CTBMU C COIJIAllICHWEM, 3aKJIIOYEHHBIM MEXITY
LlentpoM u  MeXIyHapOAHBIM  CITOPTUBHBIM
apoutpaxabsiM coBeToM (ICAS) 4 utons 2012 rona.

C guBaps 2017 roma lleHTp T™pOBOAUT

oOyuaromuii  Kypc  «Bbimarommecs — IOpUCTHI:
nporpaMmma HeTIPEePHIBHOTO IOpUINYECKOTO
00pa3oBaHMsI» COBMECTHO C  AMEpPUKaHCKO

accoldalneil OPUCTOB B paMKax €€ IIpoeKTa
«AHULIMaTUBBl B OOJACTU BEPXOBEHCTBA IIpaBa».

CRCICA — WHCTUTYLMOHAJIbHBIM TIpea-
craBuTeab Adpuku B uHULMaTUBe «OAUH MOSIC,
OIWH MyTb» B 00JIaCTM apOWTpaxa, COOTBETCTBY-
folliee corianieHue 3akiouyeHo B utoHe 2017 roma

O KAPCKOM LIEHTPE APBUTPAXKA | OB30OP

¢ TlekMHCKUM MeXIyHApOAHBIM apOUTPAKHBIM
LEHTPOM M A3MaTCKUM MeEXAYHAapOAHBbIM apOu-
TPpaKHBIM LIEHTPOM, paHee U3BECTHBIM Kak Kyana-
Jlymnypckuii peruoHaabHbIN apOUTPaKHBIN LIEHTP.

C 1999 roma CRCICA BpICTymaeT MOCTO-

SSHHOW  INTa0-KBapTUPOW  E€TMIIETCKOro  OTae-
JeHuss  YaprtepHoro  apOWTPaXHOTO  MHCTH-
tyra B JloHmone, ¢ 1997 roma — ApaOGckoro
coro3a MEXXIYHapOIHOTO apouTpaxa.

IleHtp sBAsieTcss OCHOBaTEeeM M AKTUBHBIM
yieHoM MHCTUTYTa coeicTBUS apOUTPaKy U MeTU-
aruu B CpennzemHomopbe (ISPRAMED), koTopsiit
BKJIIOUYAETBCEOS psiIHAaN00Iee BAXKHBIXapOUTPaKHBIX
yupexaeHuir 1o o0e cropoHbl Cpean3eMHOro
mops. ISPRAMED criocoG¢cTBYeT 0OMEHY OIBITOM
W JIYYIIIUMM TTPaKTUKaMU, YTO BbIpaXkaeTcsl B ITyOJ 1 -
KalM1 OTYETOB B 001aCTH apOUTpaKa U MeIUalIUU.

Yenyrn,
npenocTaBasieMble
CRCICA

*  AIMWUHUCTPUpPOBAHME BHYTpEH-
Hero M MEXIYHAapOIHOIO  KOMMEPYECKOIo
apOuTpaxa, a  TaKkxke WHBIX MIpoLeayp
aJIbTepPHATUBHOTO paspelieHust CITIOPOB.
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* [lpemocraBneHue yciayr MHCTUTYLHOHAIb-
HOTO apOuTpaxa B COOTBETCTBUM C ApOUTPaKHBIM
pernameHToM lleHTpa WAM UWHBIMU  TIpaBU-
Jamu ad hoc, cormacoBaHHBIMU CTOPOHAMMU.

¢ OkazaHue TEXHUYECKOH UM  aaMUHU-
CTPaTUBHOM TMOJNEPXKKU apOUTPaKHBIM pa3ou-
parenbctBaM ad hoc Mo Tmpockde  CTOPOH.

» Koopaunanus, cOTpyaiHUYECTBO U OOMEH
OITBITOM C IPYTUMU apOUTPAXKHBIMU YUPEKIESHUSIMU,
B YaCTHOCTH PaCIoJIOKEHHBIMU B A3nu U Adpuke.

* [IpenocTaBieHre KOHCYIBTAIIMOHHBIX YCIIYT
M TIOMOIIM B TIPUBEICHUM B MCIIOJHEHUE apOu-
TPaXKHBIX pELICHU.

* CopelicTBUe pa3BUTUIO KYJIBTYpbl apOu-
Tpaxa M MeIualuyd 4epe3 OpraHMu3aluio YYeOHBIX
MporpaMM U MacTepCKUX — KaK WHAUBUIAYATbHO,

OB30P | O KAMPCKOM LIEHTPE APEUTPAXKA

TakK U B COTPYIHUYECTBE C APYTUMU YIPEKACHUSIMU
W OpraHu3alysIMu — JJIsI TOATOTOBKU MeEXIyHa-
POIHBIX apOUTPOB U IOPUCTOB, OCOOEHHO U3 Adpo-
A31aTCKOro peruoHa.

* OpraHuzanys MeXAyHapoaHBIX KOHe-
PEHIIMIA 1 CeMUHApPOB, MPUEM BKCIEPTOB U CIIEI-
aJMCTOB, a TaKXKe TMyOJMKalus WCCIeAOBAaHUM,
KOTOpBIE CIYyXaT TpPaBOBBIM U KOMMEPYECKUM
coo0111ecTBaM, 0COOeHHO B A3un 1 AdpuKe.

+ IlpoBeneHue u MyGaMKaLMS UCCICIOBAHUIA,
MOCBSIIEHHBIX Pa3pelIeHUI0 CIIOPOB M JeSTEb-
HOCTU apOUTPAKHBIX YUPEKACHUIA.

+ Crneuuagv3upoBaHHas OUbOIMOTEKa, Colep-
Kallasi KOJUIEKIIMI0 KHUT, CITIPaBOYHUKOB M CTaTei
Mo apOUTpaxy W aJbTepHATUBHOMY pa3peleHUIo
CIIOPOB, KOTOPas PeryIsipHO OOHOBIISIETCS.

Beicmpoe
eblHeceHuUe
peweHul

MpueedeHue

8 UcnosiHeHuUe

apbumpaxcHolx peweHul
6osee yem 8 160

CMpaHax no ecemy
mupy

KoHKypeHmHas
ueHa

Mpeumywecmea evibopa

BecnpucmpacmHoe
yupexcoeHue ¢ 6onee
yem 40-nemHum
onbimom pabomol

86 | Arbitration.ru

UHCMUMYUUOHA/IbHO20
apbumpaxca CRCICA

CoxpaHeHue
KOH(pudeHyuanbHocmu

Apbump,
cneyuanusupyrowutics
Ha npedmMeme cnopa




ApbuTpaxk

ApOuUTpaKHbI pernaMmeHT

MeXX,AyHapOAHOIro NPOUCXOXKAEHUSA
ApOUTpaXkKHBIN perjiaMeHT Ilentpa
(PermamenT) mocTymeH  Ha  Tpex  s3bIKax:
apaOCKOM,  aHIJIMMUCKOM W (PpaHIly3CKOM.
PermameHT  ocHoBaH  Ha Pernamenre
Komuccun OOH 1o mpaBy MeXayHapomHOM
TOPTOBJIU (FOHCHUTPAIN), OPUHSTOM
B 2010 romy, ¢ HeOOJbIIMMU W3MEHEHUSIMU
¢ uenplo ydeta poau lleHTpa Kak apObuTpax-
HOTO YYpEXJeHUS U KOMIIETEHTHOTO OpraHa.
HelictBytomiass Bepcusi PernmameHTta TmosiBU-
nace B 2011 romy u BKJIOYMIA B cebs U3Me-
HEHUSI, KOTOpbIE Ialyd BO3MOXHOCTb <«ITPUBECTU
apouTpax CRCICA B COOTBETCTBUE
C JIyYIIMMHU  MEXIYHAPOJHBIMM  MPAKTUKAMM,
yTo TO3BOJMJIO LleHTpy Jydile amMUHUCTPUPO-
BaTh MHOTOCTOPOHHUE MEXIYHAPOMHBIC CITOPBI
Y TIPUBJIEKATh JIYUIIUX MEXIYHAPOAHBIX apOUTPOB».
DpaHirysckas Bepcust PermamenTa ObDia oOImyoIm-
KoBaHa B MapTe 2017 roga ist JIydIlero o0cay>KUBaHUSI
(hbpaHKOSI3BIMHOTO HaceeHusT B Appuke U 3a pyoexKOM.

Bbi6op apbuTtpos
M NPUMEHUMOTO NpaBa

PersiamMeHT TpYgaeT aBTOHOMHUHM CTOPOH Hau-|
BBICIIMIA ~ MPUOPUTET,  TO3BOJSIS  CTOPOHaAM
C Pa3JIMYHBIM ITPABOBBIM OITBITOM M KYJIBTYPOIi JTIETKO
1 CBOOOTHO OPTraHU30BbIBATh apOUTPAKHBIE Pa30U-
paTeabCcTBA B COOTBETCTBMU CO CBOMMU ITOTPEO-
HOCTSIMM. DTO BKJIIOUAET Cpeau IMpouero cBOOOIY
aJIMMHUCTPUPOBATh apOUTpakHOE pa3dupaTesb-
CTBO M BBIOMpaTh apOMTPOB, MECTO IPOBEICHUS,
SI3BIK apOWTpaxa 1 IMpaBo, NMPUMEHUMOE K CIIOpY.

HelicTBylonue TpaBUia IPEAOCTABISIOT
KaXIolf U3 CTOPOH BO3MOXHOCTb CBOOOIHO
HazHayaTb CBOMX apOUTpPOB, JaxXe eclu
BBIOpAHHBI apOUTP HE BKIIOYEH B CHUCOK
apoutpoB CRCICA. Eciau ctopoHaM He yaacTcs
JIOTOBOPUTHCSI ~ OTHOCUTEIBbHO  KaHIUAATYPHI
€IMHOJMYHOrO apOuTpa WJIM €ClIu apOUTPHI
HE CMOTYT MPUUTHM K COIJAIIEHUI0 OTHOCHU-
TeJILHO  KaHAMAATYphl  IIpeacenaTeabCTBYIO-
mero apoutpa, To lleHTp Ha3zHayaeT ero cam.

O KAPCKOM LIEHTPE APBUTPAXKA | OB30OP

CRCICA nubo ompeaenseT apOuTpa ¢ MOMOIIbIO
MpoLEeAYPbl UAEHTUYHOTO CMUCKA, B COOTBETCTBUU
C KOTOPO#l CTOpOHAM HaIpaBJsieTCsl CIIMCOK apOu-
TPOB, BOBJIEKas UX B Mpolecc oToopa, JT1ubo Ha3Ha-
YyaeT HaIpsIMY1o, TIPpMHUMAasi BO BHUMaHUE 11eJ1eCO0-
Opa3HOCTh BbIOOpa apOUTpa TOM HALIMOHATBLHOCTH,
KOTOpasi OTJIMYHA OT HAIIMOHAJIbHOCTEH CTOPOH.

B coorBerctBUM ¢ PernameHTOM CTOpPOHBI
MOTYT BBIOMPATh:

* TpaBO,  peryJupyoniee  apOMTpakHYIO
MPOLIEAYPY, — ETUIETCKOe, aHIIMACKOE WU APYroe
3aKOHOJIATETbCTBO;

* MECTO IpoBeIeHUs apOUTPpaXkHOTO pa3dupa-
TeJbCTBa, Kpome Kaupa;

* koMmeTeHTHbII opraH, kpome CRCICA.

'M6KOCTb, pa3syMHOCTb U
npeacKasyeMocCcTb roHoOpapoB
apbuTtpos

Tabnuibl TOHOPAPOB ApPOUTPOB U3MEHSIIOTCS B 3aBU -
CUMOCTH OT CYMMBI CTIOpa M YPOBHSI €ro CJIOX-
HOCTU. B 0OBEMHBIX M CIOXHBIX NeJax TaOJUIIbI
YCTaHABIMBAIOT MUHUMAJIbHYI0O U MaKCHMAaJIbHYIO
BeJIMUMHY ToHopapa. Ilpyu omoOpeHur KOHCYJIbTa-
TUBHOTrO KoMuTeTa LleHTp BnpaBe MOAHSATL pa3mep
TOHOPApOB  apOWTPOB  BHIIIE MaKCUMAaJbHOTO.
[Monb3oBaTesn MOTYT paccyuMTaTh MpPUMEPHBIE
apOMTpaxkHbIe pacxoibl, BBEAS CyYMMY CIiopa
B nosie «KanbKynsitop coopoB» Ha caiite LleHTpa.

CooTHoLUEeHMe «LLeHa - Ka4yecTBO»

Bsansape 2018 rona Global Arbitration Review ormy61u-
KoBaJs ot4eT «CpaBHEHUE apOUTPAKHBIX PACXOI0B»,
B KOTOPOM COIIOCTABJISIIOTCST apOUTPaKHBIE PACXObI
18 BemyImx MexKIyHapOIHBIX apOUTPAXKHBIX YIPEK-
JIeHuit 1o BceMy mupy. CoriacHo oT4yeTy B Ciaydasx,
KOIJla cyMMa criopa He TIpeBbIlaeT | MJIH AOJUL.,
CRCICA sgBnsgercs HauMeHee JTOPOTOCTOSIIIAM
YUpPEXKACHUEM TIpM Ha3HAYCHUU EIUHOJUYHOTO
apOMTpa M OIHUM M3 TpeX HauMeHee JOPOroCcTO-
SIIUX — MPU Ha3HAYeHUU Tpex apoutpos. 1o aenam
C CyMMOI1 criopa 5 MJIH J0JUI. apOUTpakKHbIe COOPBI
CRCICA 3aHuMaloT MeCTO B CEpelIvHe CITHCKa,
MEXIy IPYTUMU apOUTPaKHBIMU YIPEKIECHUSIMU.
OT1o nenaetr apoutpax 1o Permamenry LlenTtpa
0oJice JeIIeBbIM U pa3yMHBIM, YeM B IPYTUX MECTaXx.
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CRCICA: meHee

NOpOrocTosLLUn

MO CPaBHEHUIO C APYTrMMU
apobunTpaKHbIMU
yuypeXkaeHnsamMum

B ganBape 2018 roma Global Arbitration Review
ony6iaukoBan ~ ordetr  «CpaBHeHHe — apOu-

TPpaXXKHBIX pPAacXogoB», B KOTOPOM COIIOCTaB-
JISIIOTCSA  apOMTpaXKHbIE PACXOAbl B Pa3IMYHBIX
apOUTPaXKHBIX YYPEXKJACHUAX 110 BCEMY MUDY,
BKJIIOYAasl  pPETUCTPAllMOHHBIE M aIMUHHU-
CTpaTUBHBIE COOpbI M TOHOpapbl apOUTPOB.

CormacHo oT4eTy B  chlydasx, Koraa
cyMMa cropa He TIpeBblIaeT 1 MJIH TOJUI.,
CRCICA sBnsercd HaumMeHee JOPOTOCTOSIIUM
yuUpeXaeHWeM TMpU Ha3HAYCHUU CAUHOJIUY-
HOro apOuTpa: TOHOpap apOuTpa coOCTaB-
ager 8000 moyul., aIMMHUCTPAaTUBHBIE COOPBI
— 5000, peructpaunmoHHsie cb6opel — 500.

ITo menam ¢ cymmoil cmopa 5 MIJIH JOJUI.
UTPETECKUMHU CYTaMU, COCTOSIIIUMU U3 TPEXapOn-
TpoB, LleHTp 3aHUMaeT 9-e MecTo U3 18 mpeacras-
JICHHBIX YYpeXXAeHuit, a mpu cymMmme criopa 10 MiIH
JIOJIT. MU TEMU Xe TpeMs apoutpamu — 11-e MecTo.

Cymma cnopa: 1 maH donn.

g
g
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i

:
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8
)

One arbitrator (average) fee + administrative costs
1
Three arbitrators (average) fee + adminisirafive costs
:
1
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7Y

Source : Global Arbitration Magazine , “GAR”, Vol. 13, 2017/2
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BonbLwon onbIT
aJAMUHUCTPUPOBAHUSA Pa3JINYHbIX
apbuTpa)HbIX Aen

C momeHTa co3nanusi CRCICA ycrienrHo yperyiau-
poBan 6ojee 1400 apOouTpakHbIX €)1, KaK MeXIyHa-
POMHBIX, TAK U BHYTPEHHUX.

Tonosasg Harpy3ka Ha LleHTp ObLla Makcu-
MajbHO# B 2016 roxy — 91 meno. B 2019 romy 66110
paccMoTpeHo 82 apOouTpaxHbIX gena, B 2018 rogy —
77, 82017 rooy — 65.

B 2015 rony CRCICA 3aperucrpupoBai aejio
¢ HanOoJIbIIIeH 3a(pUKCUPOBAHHON CYMMOM criopa —
MOYTH 6 MJIPA AOJUI.

ApOutpaxkHasi oroBopka lLleHTpa BKJIIOYEHa
Oosiee yeM B 20 1OrOBOPOB, CBSI3aHHBIX C TIPOSKTAMU
B 00JJaCTM BO30OHOBJISIEMbIX ICTOUHUKOB SHEPTUM,
EBporeiickuM 0aHKOM peKOHCTPYKIIMU U Pa3BUTHS
U JOpyruMud  (DUHAHCOBBIMU  YUPEXKICHUSIMU,
MPpUYEM MECTO MPOBEACHUS CIyIIAaHWI HAXOAWIOChH
3a mnpeaedamu Apabckoit Pecnyonuku Erurmer.

CRCICA BbIOpaH B KauyecTBE apOUTPaKHOTO
VUPEXIEHUsI B JeCATKax JBYCTOPOHHMX WHBe-
CTUIIMOHHBIX goroBopoB (IMJI), B 4YacTHOCTH
B AN]JI mexny JIuBueit 1 Mapokko, 3aKII0OUeHHOM
21 Hosi6ps1 2002 roga, u AN/ mexny IBeiinapueit
n Erunrom, 3akmoueHHoM 7 wuwoHsa 2010 roga.

MpusHaHHbIN B MeXXKAYHAapPOAHOM
coobuiecTBe HeUTpanuTeT

Lentp 3aBoeBas
JloBepue Kak rocy-
JIapCTBEHHBIX YUpex-
JNICHUM, TaxK u
YaCTHBIX KOMMaHUM

32 CBOIO aOCOJIIOTHYIO
HEUTPAaaTbHOCTD.
AdpukaHcKkuit 0aHK
pa3BUTHUS B CBOEM OTYETE
3a 2014 rom, MoaroToB-
JIECHHOM TIpU  COJeil-
CTBUU  MEXIYHapOIHBIX
IOPUINYECKUX bupm,
MpUIIET K BBIBOAY O TOM,
yto CRCICA otBevaet
BCEM TpeOOBaHUSIM
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HEWTPaJbHOCTU, OOBEKTUBHOCTH W  IOOpPO-
COBECTHOCTH, OCOOCHHO B JejaX, CBSI3aHHBIX
C HAUMOHAJBHBIMU WM  TOCYZapCTBEHHBIMU
opraHamMu TIpuHMMarolieir  ctpaHbsl  LleHTpa.

HauuoHanbHoe pasHoobpa3une
CTOPOH M ap6UTpOB

CRCICA — npy4ymuiii BIOOp I TpaHCTPaHUYHBIX
apOUTPaXKHBIX JIEI.

CTOopoHBI M apOUTPBl B  apOMTPaKHBIX
nmenax, paccmarpuBaeMbix B CRCICA, npen-
craBisitoT 6osee 50 crpaH. MecToMm MpoOBeneHUs
COyIIaHUW  sBIsIeTCS, Kak TpaBuio, Kawup,
OJIHAaKO MOTYT OBIThb BBIOpaHBI M NPYryMe ropoja.

Crrcok apOUTpOB u 9KCTIEPTOB
Llentpa BKIIO4aeT okoso 400 yeloBek OoJsee
yeM u3 70 cTpaH, B TOM 4YWHC]IEe apOUTPOB,
MPOIIEAINX TTOATOTOBKY IO OOIIEeMy IIpaBy.

C 2012 mo 2019 roxg B apOUTpakKHBIX pa30Ou-
patenbctBax CRCICA  yyacTBOBajd  CTOPOHBI
U3 pa3IMYHBIX TOCYIApCTB, BKJIOYas AJDKUD,
baxpeitn, bensruio, bepmynsl, bpuraHckue
Buprunckue OctpoBa, BenukobOputaHuio,
Iepmanuio, Ipeuuto, Eruner, Unauio, Mopoanuio,
Wpax, HMcnanuto, Hranuio, KarimaHoBBI
OctpoBa, Kanany, Karap, Kunp, Kuraii, Kyse¥ir,
Jlusan, JluBuwo, Mapokko, HwunepnaaHnbl,
OO0benuHeHHble Apabckue Ommupatbl, [laHamy,
Pecnyonuky Kopeto, Poccuiickyro ®Denepannuio,
CaynoBckyio ApaButo, Ceiimensckue OcTpoBa,
Cunranyp, Cupuio, Cyman, CIIA, TaiiBaHb,
Typuuto, Ykpanny, ®pannuio u IlBeiiaputo.

3a 9TOT Xe Tmepuoj apOUTpbl, Ha3Ha-
YeHHbIe M1  apOUTpaXKHBIX  pa3doMpaTeIbCTB

B CRCICA, npubsiBanu u3 ABctpuu, benbruu,

Benukobputanuu, Iepmanun, Erunra,
Hopnanuu, MWpaka, MHpnauguu, HWcnanumu,
HWranuu, Kauanwl, JluBana, JluBumu, Hurepumu,
O0benuHeHHBIX Apabckux Owmuparos, Cupuu,
Cynana, CIIA, Tynuca, @panuuu u Ilseiinapuun.

CRCICA CrIocoOCTBYeT pa3HO00pa3uio
Mpyu  Ha3HAYEHMM  apOUTPOB U  MOAMKCAI
O0s13aTeIbCTBO O  PaBHOM  MPENCTaBUTEIbCTBE
KEHIIMH B apOuTpaxe, uHulmrpoBaHHoe Global
Arbitration Review B 2016 romy. LleHTp Takxke
MOOIIPSIET Ha3HauyeHWe apOUTPOB B BO3pacTe
go 40 nmer u reorpaduueckoe paszHooOpasue.

LleHTp npeasiaraeT MCno/sib30BaThb
c/ieyloLLYI0 TUMOBYIO OrOBOPKY:

JIioboii crmop, pasHomlacue WIM TpeboBaHUE,
BbITEKAIOIIME M3 WIM KacalollMecsl HacTosI-
1IEro JOroBOopa, B TOM 4YHUCJE €T0 TOJKOBAHWS,
WCTIOJIHEHMS, TIpeKpallleHUusT WM  HeIelCTBU-
TEeTbLHOCTU,  TIOMJIeXKaT  pa3pelieHulo  IyTeM
apouTpaxka B COOTBETCTBUM C ApOUTpaKHBIM
pernmaMmeHTOM Kaupckoro permoHajabHOTIO IIEHTpa
MEXIYHAapOIHOTO KOMMEpPYECKOTO  apOuTpaxa.

Cmoponam caedyem paccmompems 603MOIicC-
Hocmb dobasaenus:

* YUCJI0 apOUTPOB... (OOUH WIU TPU);

* MECTOM TIpOBEIeHUs apOuTpaxa Oyaer
SIBJISATHCSL... (TOPOJI UJIU CTPaHa);

*  SI3bIKOM apOUTPasKHOTO Pa30MpaTe/IbCTBA OyIeT

Cmoponblt makce Mo2ym yKasamo:

CpoK, B TeUEHUE KOTOPOTO TPETEHCKUM CY/T BbI-
HOCHUT CBOE€ OKOHYATEJIbHOE PELIEHNE, COCTABIAET...
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AAMUHNCTpUpOBaHNE
ap6uTpaXKHbIX
pa3bupaTtenbcts ad hoc

CRCICA oka3bIiBaeT TEXHUYECKYIO, JOTUCTUUECKYIO
U aIMUHUCTPATUBHYIO IIOMOIIbL B IIPOBEICHUM
apOUTpaXHbIX pa3zdoupatenbctB ad hoc u pazodoupa-
TEJILCTB, HA KOTOPbIE PACIPOCTPAHSIOTCS JIPyrue
MEXTyHApOIHbIE MHCTUTYLMOHAJbHBIE  TIpaBUJIA.

IleHTp BbIMOJHSIET JIIOOBIE  MPaKTUYECKUE
3a7a4u, 3ampaliiBacMble CTOPOHAMMU WU TpeTeii-
CKUM CYJIOM, TaKMe KaK OOCTy>KMBaHUE KOPPECIIOH-
JCHIIMW, YBEAOMJIGHUII M MEMOpaHIyMOB, obecrie-
YeHUE BUICO-KOHMEPEHII-CBI3U JUIS  CIIyILIAHMIA.

B KoHTekcTe agMUHUCTPUPOBAHUS — apOU-
TpaxxHbix pazoupatenscTB ad hoc CRCICA mipeno-
CTaBJISIET CJICAYIOIUE TOTIOTHUTEIbHBIC aIMUHUCTPA-
THUBHBIE YCITYTU:

* BeleHue (paiia epenucku 1o aey (BKIovast
MUCbMEHHYIO KOPPECTIOHIACHIIMIO U MEMOPaHIYMbI)
B JIOTNIOJTHEHUE K COJICHCTBUIO KOMMYHUKALIUU MEKITY
CTOPOHAMM U,/WUJTU TPETEUCKUM CYIOM;

* obecrieyeHUE TEXHUYECKOM OpraHu3alu
COBEIIaHWIA 1 CITyIIaHMii B ToMeleHusIx LieHTpa;

* OKa3zaHMe IOMOIIM CTOPOHAM U TPETeICKOMY
Cyqy B OIpee/ieHUH JaThl, BDeMEHU 1 MecTa TIPOBe-
JIEHUSI JTIOOOTO CYIIaHUs (CIyIIaHu);

* TIOATOTOBKA 3aJIOB JJISl CIIyIIAHWM, a TaKXKe
CEKIIMOHHBIX 3aJI0B;

* TIOATOTOBKA BCEX CPEICTB, HEOOXOMMMBIX
JUTS TIPOBEICHMST CITYIIAHWM YIaJIeHHO;
* TIpENOCTAaBJICHHE  PEIAKUIMOHHBIX  W/WJIN

CEKPETapCKUX YCIIYT;
* OpraHM3alMs YCIyT MTHOBEHHOTO NIEPEBO/IA;

* opraHM3alusl ycayr TII0  KOIMPOBaHMIO,
3aMMcH, TIepeBOly U CTeHorpaduu;
* COJCKMCTBME TIOMYYEHUIO BBE3THBIX BU3
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B CcTpaHy HaxoxmeHus1 LleHTpa, Tme 3TO BO3MOXKHO
M KOIJIa 3TO HEOOXOIUMO;

* opraHu3anus pasMelleHUss CTOPOH M apOm-
TPOB I10 JILTOTHBIM TaprdaM, KOTa 3TO BO3MOXKHO;

* OIIpeneicHHe TOHOpapoB apOUTPOB
B COOTBETCTBUM C TaOJMWIIAMA W BBIIUIATa TOHO-

papos, BHECEHHBIX  CTOPOHAMMU, apouTpam
MOC/ie  BBIHECEHUSI ~ apOMTPaKHOTO  peIIeHUS,
€CIM  CTOPOHBI HE JIOTOBOPWIMCH 00 MHOM.

LleHTp npepnaaraeT ucnosibzoBaTb
C21eAYIOLLYI0O TUMOBYIO OFOBOPKY
nns apo6uTparkHbix aen ad hoc:

Jioboit crmop, pasHomlacue WM TpedoBaHUE,
BBITEKAIOIINE W3 WJIM Kacalollluecs HaCTOSIIEro
JIOTOBOpa, B TOM YMWCJIE €ro TOJKOBAHMS, WUCITOJ-
HEHUS, MpeKpalleHUs WA HEeNeHCTBUTEIBLHOCTH,
MojjIexkaT pa3pelleHUIo IMyTeM apOuTpaxa B COOT-
BETCTBUM C ApOUTpakHBIM periaMeHToM KoMuccnu
OOH 1o mpaBy MEXIyHAapOIHOW TOPTrOBIU
(FOHCHUTPAJI) npu agMUHUCTPATUBHOM, TEXHU-
YeCcKOl M JIOTUCTUYeCKOM momnepxke Kaupckoro
PErMOHAIBHOIO LIEHTPa MEXAYHAPOIHOTO KOMMEP-
yeckoro apoutpaxka (CRCICA). ApOutpaxHbie
caymanusg npoBongaTcs B nomeuieHusix CRCICA,
ecii  OoOCTOSTEeNbCTBA HE  TPeOYIOT  WHOTO.

Cmoponam caedyem paccmompems 603Modic-
Hocmb dobasaeHus:

* YUCJ0 apOUTPOB... (OAWH WIU TPH);

* MECTOM TIpOBEIEeHHUS apOuTpaxa OyaeT
SIBJISITBCS... (TOPOJI WJIM CTPAHA); U

* S3BIKOM apOUTpaXkHOIo pa30uparesbCcTBa
Oyzer...

Cmoponbt maksice mozym enucams:

Cpok, B TeueHME KOTOPOIO TpPEeTeUCKUIl Cya
BBIHOCUT CBO€ OKOHYATETbHOE PEIICHUE, COCTABJISIET. .
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CnopTuBHbLIN apbUTpaxk

CRCICA gBnsieTcsl OOHUM U3 JYYIIUX YIpEXK-
JIeHU B 00J1aCTU CIIOPTUBHOI'O apOUTpaxka b6Jaro-
Iapsi CBOEMY JOKaJIbHOMY W MEXIyHapOTHOMY
OMBITY B OTHOIIIEHUU KOPITOPATUBHBIX TOTOBOPOB,
CTIOPTUBHBIX KJIYOOB U CITOPTUBHBIX WHBECTUIIN-
OHHBIX JOTOBOPOB.

Crout otmeTtuth, 4yto lleHTp 4 wmitonsa 2012
roga moanucan CoralieHnue o IapTHEPCTBe
¢ MexnyHapoaHbIM CHOPTUBHBIM apOUTPaKHBIM
coetoM (ICAS) B Jlozanne, IlIBeiiuapus,
COINIaCHO KoTopoMy ctain lLleHTpoMm ayibTepHa-
TUBHBIX ciayliaHuii CHOpTUBHOTO apOUTPaXkHOTO
cyna (CAS). Bro nossojsser CRCICA npoBoauTh
caymanusi CAS B cBoux nomeneHusx B Kawupe.
CRCICA sgaBnsierca mnepBbiM LleHTpoMm anbTep-
HaTuBHBIX caymaHuii CAS B Adpuke U IIECThIM
B Mupe (rmocie CIIA, ABctpanuu, OO0beAMHEHHBIX
Apabckux OwmupatoB, Mamaiizun wu Kwuras).

BupTyanbHble cnywaHus
U MHPOPMALLMOHHbIE
TEXHO/10ruu

CRCICA

MOXKET TIIOXBaCTaTbCd TpEMA 3ajlaMMU

U1 CAylIaHWi, OOOPYIOBAaHHBIMM IO ITOCTEI-
HEMY CJIOBY TEXHUKM, 4YTOOBI COOTBETCTBOBATH
MOCTOSTHHO MEHSIIOLIMMCS TPEOOBAHUIAM MEXIY-
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HapomHoro apoutpaxa. CoBpeMeHHbIE Cpel-
CTBa MO3BOJISIIOT BECTU OOBEMHBICE U CJIOXKHBIE
apOuTpaxkHble JeJla, a Takxke jeda C OCOObIMU
TeXHUYECKUMU TpeOOBaHUSIMU, BKJIKOUasl Heo0-

XOJIUMOCTh JTUCTAaHIIMOHHOTO yJacTus.
Llentp cmocobeH  obOecrneyuTh  MPOBEICHUE
CAYIIAHWI  BUPTyaJIbHO, C  BO3MOXHOCTBIO

MpoCMOTpa M OOMEHA JOKYMEHTaMU B PEXUME
peaqbHOro BpeMeHU, TapaHTUPYsd KOHGUIECHITINAb-
HOCTb M 0€30MacHOCTh TaKoro ooMeHa. st aToro
CRCICA obopynoBai Bce CBOU 3ajIbl U151 CAYLLIAHUNA
BBICOKOTEXHOJIOTUIHBIMU CUCTEMaMHU 3ByKa U BUJIE-
o-koHpepeH-cBsa3u (Polycom HDX), a Ttakxke
WHTEPAKTUBHOW  CHUCTEMOW  KOH(pepeHII-3aa,
obOecrieunBaoIleil yTIOOHYIO Cpedy ISl IPOBEICHUS
coBelllaHuii. B aTux cucremMax MoXeT pa3mMeriaThCsi
mesasg objayHas BUpTyaJbHas cpena, 3aacii-
CTByIOIIasl BeCh (YHKIIMOHAA TaKuX IIaTdopM,
Kak BlueJeans, Microsoft Teams, WebEx, Zoom u nip.

CRCICA  opraHusyer  IpeaBapuUTeIbHbIC
MPOOHBIE CHYyIIAHWUS [ CTOPOH M TpeTei-
CKOro cyna, 4ToObl oOecrnedyuTh Oecriepe0oiiHoe
MPOBEJCHUE CIYyIIaHWS B YCTAaHOBJICHHYIO JaTy
M J1aTh YY4aCTHUKAM BO3MOXKHOCTb MCIIOJb30BaTh
¢GyHkumy 1aaTdopMbl  BO  BpeMs  CIYIIAHUSI.

Bce 3TO CIoOCOOCTBYeT  JOCTHUXXEHUIO
uenseii  lleHTpa mno  ycTpaHeHMIO —reorpadu-
yeckux  0apbepoB,  00ECIEYeHUIO  CKOPOCTHU
n  2¢h@GEeKTUBHOCTU  apOUTpPaKHOTO  Mpollecca
M HENpepbIBHOCTU  apOMTpakHOro  pa3ou-
paTesbCTBA  HE3aBUCUMO  OT  OOCTOSITEJIBCTB.

Mepanauusa n gpyrue
a/ZIbTepHATUBHbIE METOAbI
pa3speLlleHns cnopos

B 1990 rony CRCICA BbInycTUA TMEPBYIO BEPCHUIO
cBoero PernmameHTta TIpoBeneHUS — ITPOLIETYPHI
MeIualuu.

B 2001 roay LlenTp Meauanyuu U MPpUMHUPEHUS
ob11 coszpaH Kak punuan CRCICA.

B 2009 rogy CRCICA 3akmounn CornaiieHue
0 COTPYIHUYECTBE c MexnyHapomHO
(brHaHCOBOI KOpTIiopaluei, BXOIMIIEN
B Ipynny BcemumpHoro ©Oanka. CornaiieHue
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HampapjieHo Ha okasaHue nopaepxku CRCICA
B JOCTMKEHUM CTaTyca OJHOr0 W3 BeAylIUX
LICHTPOB KOMMEpPYECKON MeAualuuyd B pPErMoHeE.

B 2013 romy Oblia BhITyIlIEeHa HOBasi BEPCHUS
Pernamenta mnpoBeneHMsT  TIpOLEAYpPbl  Meau-
alMu M ObLIO 3aperMCTpUPOBAHO TEpBOE OO
B paMKax JaHHOU mpoueaypbl. C 3TOro MOMeHTa
CRCICA zapeructpupoBan 16 Takmx Jed.

B cootBercTBMM Cc mpoekToM BcemupHoOTro
6aHka LleHTp MOATrOTOBUJ CIIMCOK CEPTUDULIUPO-
BaHHBIX MEIMATOPOB C pa3JMYHBIM MHpodeccuo-
HaJIbHBIM OMBITOM.

CRCICA — oguH U3  OCHoBaTenei
PeruonanbHoro dopyma meauauuu Ha biamkHem
Boctoke n B CeBepHoii Adpuke (PermoHanbHbIN
dopym Memuanmu MENA), 1enbl0 KOTOpOro
SIBJISIETCSl YKpeIJIeHHWe TpaHCTPaHUYHOIO COTPY.-
HUYecTBa B OOJIACTU HCIIOJb30BAaHUS MeIUalliMu.
CRCICA ©Obul BbIOpaH B KayecTBe KOMIIe-
TEHTHOTO opraHa B pas3oupatenabcTtBax CoBeTa
MO0 pas3pelleHuI0 CIIOPOB, KOTOPbIE CTAaHOBSITCS
HEOTHEMJIEMOM YacThlo TIpoliecca pa3pelieHus
CTPOUTENBbHBIX cropoB, U B 2021 romy ormybau-
koBaja PernameHTt CoBeTa Mo pa3pelieHUIo CIopoB.

LleHTp npepnaraeT Ucrnosib3oBaTb
cJ1IeAYIOLLYI0 TUMOBYIO
MeANaTUBHYIO OrOBOPKY:

JIio6oit crop, BO3HUKAIOLIUM B CBSI3U
C HACTOSIIMM COIVIalIeHMEM, JOJKEH OBITh
paspelieH IIyTeM MeIMaldud B COOTBETCTBUM
¢ PermamenTtoM  TIpoBeIeHUS  IIPOLIEAYPHI
Meauauuy KanpcKoro pernoHajbHOIO ILIEHTpa
MEXIYHApOIHOTO KOMMEpPYECKOTo apOuTpaxka
(CRCICA). Ecan cTOpoHBI HE IOTOBOPUJIUCH
00 nHoM, Mmenuatop OyaeT HazHaueH CRCICA.

KoHdepeHuuu
U MeponpuaTus

Ha nporsckenun Bceit cBoeit uctopuun CRCICA
OpraHu30BajJl COTHU HALIMOHAJbHBIX U MEXIyHa-
POAHBIX KOH(MEPEHUMNIA U CEMUHAPOB B Pa3JIMYHBIX
o0jacTagx TpaBa M MEXIYHApPOIHOW TOProOBIIH,
yaessiss 0co0oe BHMMAaHME apOUTpaxky U Meau-
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anmu. LleHTp TakKe ydacTBOBajl B (hMHAHCHUPO-
BaHWUM W TPOBEACHUM HECKOJIbKUX HAIlMOHAIbHBIX
U MEXIYHApOIHBIX KOH(hEpEeHLU W CEeMUHApOB.

Takum oOpa3oM, 3a YeThIpe AeCITUIICTUS
CRCICA Hakomnui OoraTblii OMNBIT OpPraHU3aLUU
KOH(pepeHIL1it KaK perMOHATIbHOT0, TaK U MEeXIyHa-
POIHOTO YPOBHSI, KOTOPBII BKJIIOUAET B ce0s1 yIIpaB-
JIeHWEe pUCKaMM, pacueT OloIxeTa, YCTpaHEHUeE
OyOIUPYIOIIUX OIOMKETHBIX BOMPOCOB UM TIOArO-
TOBKY TEXHUKO-2KOHOMUYECKMX OOOCHOBAHUIMA.

B 2016 romy LleHTp KOH(pEpeHIIMIT 1 OOyJdeHMST
CRCICA (KoH(epeHL-LIeHTp) BHOBb OTKPBLICS
MocJie peKOHCTPYKLIMU. B HeM MCMOJb3YIOTCS COBpe-
MEHHbIE TEXHOJIOTMM U JIOTUCTUYECKOE O0O0pYyI0-
BaHUe, B TOM UKCJIe 000pyaoBaHue, o0ecIieurBarolee
MTHOBEHHBbII TIepeBOj, Ha TpU sA3bIKa. Bce 3T0 1o3Bo-
o KoHdepeHU-LeHTpY cTaTb OIHUM U3 CaMBbIX
npecTikKHbIX B Adpuke m Ha bmkHem Boctoke.
B Tedyenume ABYX JIeT  MOCIE  OTKPBITUS
B KoHdepeH-1ieHTpe cocTosiics psa  KoHde-
peHLuii U cemuHapoB, opraHu3oBaHHbIx CRCICA
CaMOCTOSTECJIBHO MJIX COBMECTHO C JpPYTUMU
BEAYLIMMU  MEXAYHAPOAHBIMU  YUPEKACHUSIMU
M OopraHusalusIMu, TaKMMMU Kak Topromas najnara
r. CrokronbMa, MexayHaponHas eaepalus
WHXEHEPOB-KOHCYJBTAHTOB, MexxayHapoaHbIH
LEHTP MO YPEeryJupoBaHUIO WHBECTULIMOHHBIX
cropoB, MexXayHapOAHbI COBET MO KOMMeEpye-
CKOMY apOuTpaxy, AMepuUKaHCKas accolualus
IOpUCTOB MO BompocamM ummurpauuu, Illkona
BOCTOKOBeeHUsI U appUKAaHUCTUKU JIOHTOHCKOTO
yHUBepcUTeTa, MexXayHaponHas  acCOLMallMs
IOpPUCTOB, Opranuzauus 9KOHOMUYECKOTO



coTpyaHMYecTBa M pasButusas u  Komwuccus
OOH 1o mpaBy MEXIyHapoOIHOW TOPTOBIMU
(FOHCHTPAII). PacimimpeHue MpeacTaBUTEIbCTBA
HeapaOCKHX TocyaapcTB AQpUKU TIPUBEIO K TOMY,
yTo Adpo-A3MaTCKuili pPeruoH Ha CerogHSILIHMIA
TIEHb SIBJIIETCSI HanboJIee IIMPOKO MPEACTaBISHHBIM
cpenu  ydactHUKoB — Meporpusituii  CRCICA.

Cepusa KoHdpepeHU UM

B LLlapm-anb-Llenxe,
NMOCBSALL,EHHbIX POJIN
rocyaapCcTBEHHbIX CY[0B

B MEXXlYHapOo4HOM apbuTparke

Kondepenuun Ientpa B apm-aab-Illeiixe
Mpuoodpen MEXIYHapOIHYIO M3BECTHOCTb,
CTaB EIMHCTBEHHBIM B MHUpPE JABYXTOAUYHBIM
MEpOIPUITUEM, TIOCBSIIEHHBIM POJIM TOCydap-
CTBEHHBIX CYJIOB B MEXIYHAPOTHOM KOMMEP-
yeckoM apouTtpaxe, HaumHag c¢ 2005 roma.

ITo cnoBam r-Ha PeHo Copbensi, OBIBIIETO
Te€HEPAIbHOTO cexpeTaps IOHCHTPAII,
B pe3yabTaTe TIPEICTaBUTEIbCTBA UM y4acTUs
B KOH(pepeHIM mouTu 30 rocynapcTB OHA «cmana
Hacmosiwel  8exoil 6 obaacmu  apoUMpaNca».

Y4yebHble Kypchl
U NOOLLPEHNE MOJIOAbIX
IOPUCTOB 1 apO6UTpPOB

Kypcot apoumpasica

CRCICA gaBnsieTrcs: eOWHCTBEHHBIM  y4pe-
xneHueM B Adpuke u Ha bawkHem Boctoke,
aKKpEeIUTOBAHHBIM WHcTutyTOM apOUTpOB
(CIArb). B srom kavectBe Llentp ¢ 2016 roma
npeajaraeT Kypchbl MO MEXAYHapOJHOMY apOu-
Tpaxy, Aatomiue npaBo Ha wieHcTBO B CIArb.

O KAPCKOM LIEHTPE APBUTPAXKA | OB30OP

Kypcot meduauuu

B CRCICA ectp rpymnmna OIBITHBIX MeEIU-
aToOpoB, akKKpeauToBaHHBIX LleHTpoM addek-
TUBHOTO pa3pelicHus] CIOpPOB U 00Jafaroninx
HeoOXonuMoOl KBalubuKalmei 11 MPOBeASHUS
Meaualuyd U OoO0y4YeHUs MeIUaTopoB B PETHOHE
MOCPEACTBOM CEMMHApPOB U YYEOHBIX KYpPCOB.

Kypcot u mpenuneu 042 m0oa00bvix ropucmos

C 2009 roma CRCICA  obGecrieun-
BaeT  HEOOXOAMMYIO  IOPUAMYECKYIO  TTOJIrO-
TOBKY MJAAIIMX IOPUCTOB B COTPYAHUYECTBE
¢ AMepHUKaHCKO# accolualieil 1opucToB (IMPOeKT
«MHuumatuBa B 00JaCTU BEPXOBEHCTBA IpaBa»).

Kpome Toro, IleHTp moamucan mpoTO-
KOJIBI o MapTHEPCTBE c HECKOJbKUMM
YHUBEpCUTETAMU  JIJII  TIOATOTOBKM  CTYICH-
TOB-IOPUCTOB u HOBBIX BBIITYCKHUKOB.

Dopym moao00wix ropucmos CRCICA

27 mapra 2019 roma Obur 3amyiieH Popym
mononbix ropuctoB CRCICA. Ero uenb — pacrpo-
cTpaHeHMe UWHopMauuu 00 apOuTpaxke cpeau
MOJIOABIX IOPUCTOB M MCCeAoBaTeeli B 00iacTu
npaBa U MoAJepKKa pa3HooOpa3us B 00JacTu apou-
Tpaxa, B YAaCTHOCTU TpU Ha3HAUYCHUU apOUTPOB.

MexxayHapoaHble
npeMmun n Harpaabl

B cBoeM otueTe 3a 2014 roja, mocBsILIEHHOM OLICHKE
apOUTpakKHBIX LIEHTPOB B Adpuke, AGpuKaHCKUAN
0ank pa3putus HazBasl CRCICA omHUM U3 JIy4IINX
apOUTpakKHBIX  YYPEXKJAEHU Ha  KOHTUHEHTE.
B otuere Obl1o ckazaHo, yto CRCICA cootBeT-
CTBYeT HauboJiee BaXHbIM KpUTEpUsIM OaHKa
B OTHOLIEHUM HEUTpaJbHOCTU apOUTpaKHbIX
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yupexxaeHuir B Toil creneHu, B Kotopoii CRCICA
SABISIETCS ~ HEUTpaJIbHBIM W HE3aBUCHUMBIM.

B 2016 romy Global Arbitration Review
(GAR) Bxumouunn CRCICA B benblii cnmcok
CBOMX apOUTpaXHbIX 0030poB Ha bawkHem
Bocroke u B Adpuke. B 2013 u 2019 romax
CRCICA monyyun mnpemuio GAR 3a ndydiiee
pETMOHATBHOE YUpeXXIEeHUE TONa, a TAKXKe Harpamy
«YupexneHue, KOTopoe MPOU3BEI0 BIIEUATICHUE.

B 2020 romy CRCICA 0BT ymocToeH
Harpang AdpukaHCKOW apOUTpaXHO acco-
HAaluu (AfAA) «YupexneHue roja»
n <«YemMnuoH 1O pa3HoOOpasuio» B 3HAK

NMpu3HaHusg ycuimii lLleHTpa 1O TOOLIPEHUIO
pasHooOpa3usi TIpu  Ha3HAYEeHUM apOUTPOB.

My6,mnkaumm u pacnpo-
CTpaHeHune apouTparkHoun
Ky/1IbTYpPbl U OMNbITa

B coTtpynHuyectBe ¢ ApaOCKUM COIO30M MEXAY-
HaponHoro apourpaxxa CRCICA c¢ 1999 rona
nznaetr «KypHayi apabckoro apobuTpaxa», BBIXO-
ISIIUKA ABa pa3a B roa. DTO MepBbIA apaOCKuii
KypHaJl, TIOCBSIICHHBIA pPa3BUTUIO U IIPaKTHUKE

MEXIYHApOIHOTO KOMMEPYECKOTO  apOuTpaxka.

B osrom wuzmanum  LleHTp  myOauKyet
MpaBoOBble  TMPUHLMIILI, KOTOpble CHOPMYIU-
poBaHbl Ha OCHOBE apOUTPAXXHBIX peIICHUIA,

BBIHECEHHBIX ITOJ, €Tr0 JTUI0N, a TakKKe caMble
U3BECTHBIC PEIICHUS ErUIIETCKUX W MeXayHa-
POIHBIX CYIIOB, KacarolIrecs BOIIPOCOB apOUTpaKa.

CoBMecTHO ¢ wusnateabctBoM Kluwer Law
International CRCICA ony6aukoBal Tpu cOop-
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HUKa apOMTPaKHBIX PEUIEHUN B pa3jIMYHbIX 00J1a-
CTSIX Ha aHIVIMHACKOM sI3bIKE, a MPU COACHCTBUU
n3natenbctBa  Lambert  Academic  Publishing
— COOpHUK pelleHU B CTPOUTEIBHOM CEKTOpE.

LleHTp Takxe BBITYCTWI BOCEMb 0030pOB

AHOHUMHBIX apOUTPaKHBIX pelLIeHnit
CRCICA Ha apabckoM s3bIKe. DTU 0030pHI,
M0 MHEHMIO BeIyIIMX apOWTpaXKHBIX IIpaK-
TUKOB, cTaau «00PaA306amMenvHoll 6exoll
8  apabckom — apOUmMpaM@CHOM — KOMMEHMAapuu».

CRCICA  nybnukyeT  AecITKU  cTaTei

M OTYETOB B MEXIYHAPOAHBIX M3IAHUSIX, B TOM
yucie World Arbitration Reporter, ICSID Review,
Revue de I’arbitrage, IBA Newsletter u Global
Arbitration Review — cepus «3akjitouyeHUe CIeIKN».
Cpeau myOIMKauMidi IIEHTpa — CTaTbM, TIJIaBbI
KHUT, CBOJAKM, KOMMEHTAapMM O TEKYIIUX COObI-
TUSIX W WX BJIMSHUM Ha apOuTpaxk, Meaualuio,
cyneOHbIe pa3dupaTebCTBa U pa3peliecHre CIOpOB
(B yactHocTU, Ha COBET MO pa3pelIeHUI0 CIIOPOB).

B 2014 romy LlenTtp Hameuyatan «IIpakTudeckue
peKOMEHIAIIN», pa3bICHSIONINE MOJIUTUKY
U KPUTEPUU, WCIOJb3yeMble TpU TMPUMEHEHUU
Pernamenra LleHTpa. DT peKOMeHAALUY TTOCTOSTHHO
OOHOBJISIIOTCS, COIJIACysICh C HauOojiee BaKHBIMU
MEXITyHApOIHBIMU COOBITUSIMU B 001aCTH apOUTpaxa.

CRCICA oka3bIBaeT TeXHUYECKYIO, TJOTUCTHYE-
CKYIO U aIMMHUCTPATUBHYIO TTOMOIIb B IPOBEACHUN
apOouTpaxkHbIX pa3oupateabcTB ad hoc u pazdupa-
TEJIbCTB, Ha KOTOPBIC PACIPOCTPAHSIOTCS ApYyrue
MEXIyHApOIHbIE WHCTUTYLIMOHAJbHBIE ITpaBuUia.

Cnucok apbutpoB u 3kcrnepToB lLleHTpa
BKJIIO4aeT okoysio 500 apOUTPOB U TEXHUYECKUX
9KCMepToB U3 68 cTpaH, BKIIOYas apOUTPOB,
MPOUIEANINX TOATOTOBKY MO OOIleMy IIpaBy.

CTOpOHBI U apOUTPBI B apOUTpaXKHBIX Aenax,
paccMmotpeHHbIXx B CRCICA, nipenctapisitoT 6osee
50 cTpaH.

B 2016 romy lLleHTp 3aperucTpupoBall IeJIo
¢ HanOoJIbIIIel 3apUKCUPOBAHHON CYMMOM criopa —
0KO0JIO 6 MJIPJ TOJUI.

MaxkcumanbsHoil Harpy3ka Ha CRCICA 0Oblia
B 2016 romy — 91 neno.

C MoMeHTa CBOEro CO3daHUs
yCcIleliHo  yperyiaupoBan 06onee 1400 apb6u-
TPaXHBIX JeJI, MHOTME M3 KOTOPBIX ObLIN
OCJIOKHEHBI ~ MEXIYHAPOAHBIMU  3JIEMEHTaMU.

Hentp
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PETTAMEHT KAUPCKOIO
PETMOHAJIbBHOTIO LLEHTPA
MEXAYHAPOAHOIO
KOMMEPYECKOIO APBUTPAXKA

BeepneHue

O Kanpckom permoHasibHom
LLeHTPe MeXXAYHapo4HOro
KOMMepYeCKoro apburparka

1. Kanpckuit permoHajabHBI LIEHTP MEXIy-
HapomHoro komMmepueckoro apoutpaxa (CRCICA,
IleHTp) — He3aBUCUMas HEKOMMeEpUECKast MEXITY-
HapoAHasl opraHuzauus, coszgaHHas B 1979 romy
non srugoir  Adpo-A3MaTCcKoOil  KOHCYJIbTaTUB-
Ho-mipaBoBoii opranu3anuu (AAKIIO)! Bo ucrosn-
HeHue peweHus AAKIIO, mpuHsiTOro Ha ceccuu
B oxe B 1978 romy, o co3gaHUM PErMOHAIbHBIX
LIEHTPOB MEXIYHApOAHOIO KOMMEpPYECKOIro apOu-
Tpaxa B A3uu u Adpuke.

2. B 1979 romy ObLI0 MOANMMCAHO COrallleHue
Mexay AAKIIO u erurnerckuM MNpaBUTETbCTBOM
o co3ganun CRCICA Ha »KcnepuMeHTaJbHBIN
(mpoOHBIN) Tepuoa B Tpu roma. B cooTBeTCTBUM
C TTOCIEAYIOIIMMMU COTIAIlIEHUSIMU,, 3aKJTI0UEHHBIMU
mexny AAKITIO u npaBurensctBoM Erunra B 1983,

1986 u 1989 romax, CRCICA npomokan GyHKIII-
OHMPOBATH €l JIBAa aHAJIOTMYHBIX IEpUOoaa, IOCe
Yero OopraHu3alus ITOJy4Yrsia TTOCTOSTHHBIN CTaTyc.

3.B COOTBETCTBUM C CornameHuem
o 1Tab-kBaptupe 1987 roma Mexny AAKIIO
¥ mpaBUTEeIbCcTBOM Ermmra LleHTp mosryumir crartyc
MEXIyHaponHoil opraHuszaumu: lleHTp u  ero
(unmanel ObUIM HameJIeHbI BCEMM HEOOXOIMMBIMU
MPUBWIETUSIMU U UMMYHUTETaMH, KOTOpBIE 00ecITe-

YUJIM  MX He3aBUCUMOE  (PYHKIMOHMPOBaHUE?,
CTpyKTypa
CRCICA cocTouT u3:

1. TToreunTeabcKoro coBeTa (CoBerT),

B KOTODPBII BXOASIT BUIHBIE ahpuKaHCKUE, a3uar-
CKUeE U IpYyIrue dKCIEPTHI®.

2. Hupekropa Llentpa (JIupexrop).

3. KoHCYyIBETaTUBHOTO KoMuTeTa
(KoHcynbTaTUBHBIE KOMUTET), B KOTOPBINA BXOASAT
wieHsl CoBeTra M Ipyrue BuUAHBIE adpUKaHCKUE
M aszuatckue  aKcrepThl.  KoHCynbTaTUBHBIN
KOMUTET co3JaH sl Leeil, MpeaycCMOTPEeHHBIX

I llIma6-keapmupa AAKIIO naxooumces ¢ Hvio-Jleau, Huous; ona 6viaa cozdana ¢ 1956 200y no umoeam bandymneckoii
KoH@epenyuu, komopas cocmosaace 6 1955 200y ¢ bandynee, Hndonesus. Panee sma opeanuzauyus 0biia uzeecmna Kax
Adgppo-azuamckuil koncyrsmamuero-npasoeoii komumem (AAKIIK), no 6 utone 2001 eoda bbina npeobpazosara é Agpo-
asuamckyo KoHcyabmamuero-npaeogyio opearnuzauyuto (AAKIIO). B nacmosuwee épems 6 AAKIIO 6xodsam 47 cmpan, 6 mom
yuycae noumu éce Kpynote eocyoapcmea Azuu u Agppuxu: Apaockas Pecnybauxa Eeunem, Banenadew, baxpeiin, Bomceana,
bpynei-Jlapyccaram, Tamous, Tana, Undus, Huoonesus, Hopoanus, Hpax, Hcramckas Pecnybauxa Hpan, KamepyH,
Kamap, Kenus, Kunp, Kumaiickas Hapoouas Pecnybauxa, Kopeiickas Hapoono-/lemoxkpamuueckas Pecnybauka, Kyseiim,
Jusan, Jlueus, Maspuxuii, Manaiizus, Moneoaus, Meauma, Henan, Hueepus, Obsedunennvie Apabckue Imupamot, Oma,
Iakucman, Ilanecmuna, Pecnyéauxa Hemen, Pecny6auxa Kopes, Caydoeckasn Apasus, Ceneean, Cuneanyp, Cupus,
Comanu, Cydan, Coeppa-Jleone, Taunand, Taunzanus, Typuus, Yeanoa, llpu-Jlanka, FOxcnas Agppuxa, Snonus.

2 Jlna noayuenus donoanumenvHoil ungopmayuu 06 smom Coerawenuu, Llenmpe u eeo desmeavrHocmu, nojcaayiicma,

nocemume caiim https://www.crcica.org/.

3 Jlns noayuenus 0onoaHumensHol ungopmayuu o gopmuposanuu u noaHomouusx Ioneuumenvcioeo cosema CRCICA, noxca-
AYUCMA, 03HAKOMbMECH € €20 NOO3AKOHHbIMU AKMamil, 00OCMYRHbIMU no adpecy: hitp.//www.crcica.org/bylaws/cr_bl_bot_en.pdf.
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B IMOJ3aKOHHBIX aKTaX KOHCYJIbTaTMBHOIO KOMHU-
Teta (TpujaraloTcs K HacrosiieMy PerimameHrty).

ApbuTtparkHble npasmna

1. C momenTta cBoero cosmanusg CRCICA
MPUHSA, C HE3HAYUTEJbHBIMM W3MEHEHUSIMH,
ApOuTpaxHbiii persiameHT Komuccnm Opranuzamnumn
O6benuHeHHBIX Hanuit mo mpaBy MeXayHapoaHOMI
toproBmu (FOHCHWTPAII), yTBepxXAeHHBIH pe30-
monueit TeHepanabHOl Accam6ien OpraHuzanuu

O6benuHeHHbIXx  Hamuit  or 15  mekaOps
1976 roma Ne 31/98.
2. CRCICA BHoOcun TIONpaBKA B CBOW

ApOutpaxHbslii permameHT B 1998, 2000, 2002
n 2007 romax*, 4TOOBI OH OCTaBaJICSl aKTYaJIbHBIM,
oTpaxasi MepeloByl0 MPAaKTUKY B 00JIACTU MEXIY-
HApOJAHOTO  MHCTUTYLIMOHAJIBLHOTO  apOuTpaxa.

3. Hacrosmuii  ApOWUTpakKHBIE — perjaMeHT
CRCICA ocHoBaH Ha ApOWUTPaXHOM peTIaMeHTe
IOHCHUTPAIJI B pemakumu 2010 roma ¢ He3Ha-
YUTETbHBIMU ~ M3MEHEHUSMU, OOYCIOBJIEHHBIMU
[JIaBHBIM 00pa3oM poJjblo LleHTpa Kak apOouTpax-
HOTO YYPEXIECHUSI M KOMIIETCHTHOTO oOpraHa’.

Yenyru

Cdepa yeayr, npeanaraembix CRCICA:

1. AIMUHUCTPUPOBAHUE BHYTPEHHETO
U MEXIYHapOJHOTO apOuTpaxa, a TakKe COMAeii-
CTBME Pa3BUTUIO AJIBTCPHATUBHBIX CPEACTB pa3pe-
IIEHUST CTTOPOB.

2. IlpenocraBieHue YCIyr MHCTUTYLIMOHAJb-
HOTO apOUTpaXka B COOTBETCTBUU € ero PermaMmeHTOM
WA JTI00BIMU IPYTMMU TpaBUJIAMU, COTJIACOBaH-
HBIMU CTOPOHAMMU.

3. KoHcynbTupoBaHNE yYaCTHUKOB CIIOPOB.

4. TlponBuxeHWe apOuUTpaxka U ajJbTepHa-
TUBHBIX METOIOB paspelieHus CropoB B Adpo-
A3MAaTCKOM pETHOHE 4Yepe3 OpraHu3aluio MeXIy-
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HapOAHBIX KOH(MEPEHIIN U CEMUHApPOB, a TaKXKe
yepe3 MyONMKalUio MCCICAOBAaHUN U1 JIETOBBIX
U IOPUINIECKUX KPYTOB.

5. OpraHuzanusi y4eOHbIX TTPOrpaMM U CeMU-
HapOB B COTPYAHUYECTBE C APYTUMM YUPEKACHUSIMU
W OpraHu3alMsSMU I TIOATOTOBKM MEXIyHa-
POIHBIX apOUTPOB M IOPUCTOB-YUYEHBIX U3 Adpo-
A31aTCKOro peruoHa.

6. OkazaHue MOMOIIY APYTUM apOMTPakKHBIM
VUPEXKIECHUSIM, OCOOCHHO TeM, KOTOphIE CyIlle-
CTBYIOT B PeTHOHE.

7. TexHuuyeckoe U aAMUHUCTPATUBHOE COMPO-
BOXIeHue apouTpaxka ad hoc mo mpock0e CTOpoH.

8. KoHcynbrupoBaHHMe IO BOMpOcaM Iepe-
BOJa M MPUBEACHUS B UCIIOJHEHUE apOUTPaKHbBIX
peLIeHUA.

9. IlpoBeneHue HayyHBIX M TPAKTUYECKMUX
HCCIIEJOBAHUIA.

10. CozpaHue o0IIMPHON OMOIMOTEKH MO TeMa-
TUKE apOUTpaXka v alkTepHATUBHBIX METOIOB pa3pe-
ILIEHUST CTTIOPOB.

dunmnanbl n yuypexxaeHums,
co3laHHble NMoj, 3rnaou
CRCICA

B utoste 1990 rona nmox arunoit CRCICA 6611 co3naH
WHcTutyT apbuTpaxa M WMHBECTUMIMA. B sHBape
1991 roma moxa asrunoit CRCICA B Erunte ObL10
opranu3oBaHo OO11ecTBO apabckux M adpuKaH-
ckux apoutpoB. B oxtsa6pe 1992 roma CRCICA
OTKPBUI CBOM (WMl MO MOPCKOMY apOMTpaxy
B AnexkcaHapuu. B HosiOpe 1997 roma Apabckuit
coro3 MexayHapoaHoro apoutpaxa (AUIA) ObL1
cozman mox srupoir CRCICA u B ero oducax.
B despane 1999 roma mon srumoit CRCICA ObLn
cozman Kawpckuii ¢wiuan Beiciiero MHCTUTYTa
apoutpoB (CIArb). B uione 2001 roma CRCICA

* DOmu nonpasku ecmynuau 6 cuny 1 aueaps 1998 eoda, 1 oxkmsaops 2000 eooa, 21 nosops 2002 eoda u 1 urons 2007 eoda
coomeemcmeenno. C eepcuell, usmenennoi 6 2007 200y, ModicHO o3HaKomumycs no adpecy: http://www.crcica.org/rules,
arbitration/cr_prev_arb_rules en.pdf. IIpedvidyujue pedaxyuu docmynhsi no 3anpocy.

> Apoumpaxcnoiii peenamenm FKOHCHTPAJI, nepecmompennviii ¢ 2010 200y, écmynun 6 cuny 15 aseycma 2010 eoda
u docmynen no adpecy: http.//www.uncitral.org/pdf/english/texts/arbitration/arb-rules- revised/arb-rules-revised-2010-e.

pdf. Hacmoswuii Apoumpaxcruiii peenamenm CRCICA ecmynun 6 cuay 1 mapma 2011 eoda u docmynen no adpecy:

http.//www.crcica.org/rules/arbitration/cr_arb_rules en.pdf.
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OTKpBIT CBOM (uiman — AjeKcaHIpUNCKUNR
LIEHTP MEXIyHapoIHOro apourtpaxa. B aBrycre
2001 roga B kauectBe puanana CRCICA nossuics
Lentp wMenuauuu W aJbTepHATUBHOTO pa3pe-
meHus cropoB. B ¢espane 2003 roma moa arupoit
CRCICA 6bu1 cozman ILI — Kaupckuii MHCTUTYT
npaBa pa3Butusi bavxkHero Bocroka (MEDLI).
B deBpane 2004 roma CRCICA oTKpblT CcBOit
KOMMepuecKuii u Mopckoii ¢puiman B [Topt-Caune.

pynna mexxayHapoaHbIX
apobunTpoB 1 3KCNepToB

B cocraB rpynmel MEXIyHapOAHBIX apOUTPOB
u 9KcrnepToB LleHTpa BXOmAT BUAHBIC [esSITENd
€O Bcero Mmpa. 371ech €CTh pa3Hble CHCIUATNCTHI,
YTO JaeT CTOpOHaM CBOOOAY BbIOOpa apOUTPOB
WM 3KCIEPTOB B 3aBUCHMOCTM OT XapakTepa
cnopa. CTopoHbl He 00s13aHbI Ha3HA4yaTb CBOMX
apOMTPOB WJIM DOKCMEPTOB U3 4YWCIa YJEHOB
otoil Tpynmbl. OpHako LleHTp o00si3aH Ha3Ha-
yaTh apOWUTPOB M3 CBOCH TPYIIILI IS BBITION-
HEHUS TOJHOMOYMI  KOMIIETEHTHOTO  OpraHa
B COOTBETCTBMM C HacTosIIMM PermameHTOM.

Paspen |.
BBoaHble Nos10XKEHUSA

Cmames 1

Cdepa npumeHeHus

1. Ecim  cTOpOHBI THMCBMEHHO JOTOBOPHU-
JINCh, YTO CHOPbl MEXIYy HHUMU B OTHOILICHUM
KOHKPETHOTO  IPAaBOOTHOIIEHUS  HE3aBUCUMO
OT TOrO0, HOCUT JIM OHO JOTOBOPHBIN XapakTep,
OyAyT mepenaBaThcsl Ha pacCMOTPEHUE B apOUTpax
cortacHo ApOutpakHoMy pernamMeHTy Kaupckoro
pErMoHaIbLHOTO LIEHTpa MEXITyHapOIHOTO
KOMMepueckoro apoutpaxa (PermameHT), Takue
CHoOphl TMOJJIeXaT pa3pelieHUuI0 B COOTBETCTBUU
¢ HacrtosuM PernaMeHTOM ¢ TaKUMU M3MEHE-
HUSIMH, O KOTOPBIX CTOPOHBI MOTYT JIOTOBOPUTHCS.

2. Ecnu  cTOpOHBI AOTOBOPUJIMCH O Tiepe-
Jlaye CBOMX CIIOPOB Ha apOuTpaxkHoe pa3dupa-
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TETbLCTBO B  COOTBETCTBUM ¢ PermameHTOM,
CYMTAETCS, YTO OHU TMOAYMHUINCH PermamMeHTy,
JeUCTByIOLIEeMY Ha JaTy Hadaja apOUTPaxKHOro
paz0ouparesbCcTBa, €CJAM HE COIIACOBAaHO WHOE.

3. Hacrosmuii PersiameHT peryaupyeT apou-
TpakHOE pa30MpaTeabCTBO, 32 TEM UCKIIOUYEHUEM,
4yTO B CjIyyae, KOrjga Kakoe-lnbo W3 ero mpaBui
MPOTUBOPEYUT HOPME TIPUMEHUMOTO K apou-
Tpaxy 3aKOHa, OT KOTOpPOW CTOPOHBI HE BIIpaBe

OTCTYyIIaTb, IIPUMCHACTCA 3Ta HOpMa 3aKOHa.
Cmamovs 2
YBepomneHue

n ncHnciaeHme Cpokos

1. YBemomiieHue, BKIOYash U3BEIIEHNE, COO0-
IEHUEe WM TpeIoXKeHWe, MOXKET IepeaaBaThCs
C TIOMONIBIO JIOOOTO CpEeACTBa CBSA3M, KOTOPOE
obecrieunBaeT UK JTOIyCKaeT 3alrCh, MOATBEPKAA-
fo111y10 (haKT ero nepeaaum.

2. Ecium kakoil-nubo anpec ykazaH OIHOM
W3 CTOPOH CHELMATBHO IJI1 9TOM LIeJIU WA pa3pellieH
COCTaBOM apOUTpaka, BCSIKOE YBEIOMJICHUE JOCTAaB-
JIIETCSl OTO CTOpPOHE IO 3TOMY aJpecy W B cydae
TaKOl JOCTaBKU CUMTAETCS MoJydyeHHbIM. JlocTaBKa
C WCIIOb30BaHMEM TaKUX 3JICKTPOHHBIX CPEICTB,
Kak akcuMuiIbHasi CBS3b WM BJCKTPOHHAsI
1moyTa, MOXET OBITh MPOM3BeAcHa JUIb Ha aJipec,
YKa3aHHBIA WM pa3pellieHHbId JId 3TOM 1IeNu.

3. B oTCcyTCTBME TaKOro yKa3aHUs WM paspe-
LIEHUS YBEIOMJICHUE CYMTACTCS TTOTyYEHHBIM:

* €CJIM OHO BPYYEHO ajpecary; Win

* €CJIM OHO JIOCTaBJICHO IO MECTY HaXOXKICHUS
KOMMEPYECKOTO TMPEANPUATUSI, OOBIYHOMY MECTY
JKUTETBCTBA WIM IIOYTOBOMY afipecy aapecaTa.

4. Ecin mocie pa3yMHBIX YCUJIMI JOCTaBKa
HE MOXeT OBbITh MPOU3BEJACHA COTJIaCHO MyHKTaM 2
Wi 3, TO yBEAOMJICHHWE CUMTAETCS TOJyYEHHBIM,
€CJIM OHO HaIpaBJICHO IO MOCAeTHEMY U3BECTHOMY
MEeCTy HaXOXIEeHUsI KOMMEPUYECKOTO TPEeATPUSITHS,
OOBIYHOMY MECTY JKMUTEJIbCTBA WA TIOYTOBOMY
ajipecy agpecaTa ¢ TIOMOIIBIO 3aKa3HOTO TTOYTOBOTO
OTIIPABJICHUSI WM C TIOMOIIBIO APYTUX CPEICTB,

KOTOpbIE 00ECIIeYMBAIOT 3allCh, TMOATBEPXKIA-
IOIIYI0  JOCTaBKY WM  TIOMBITKY  JTOCTaBKU.
5. YBenmomJieHHWE ~ CUMTAaeTCsd  IOJIYYEHHBIM

B JICHb €T0 JIOCTaBKM COIJIACHO IMyHKTaM 2, 3 wiu 4
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JMOO TIOMBITKM JOCTaBKM COIJIACHO TYHKTY 4.
VYBenomieHue, TepeaaBaeMoe C TOMOIIbIO 3JIeK-
TPOHHBIX CPEJCTB, CYUTACTCS IOJTYUYEHHBIM B ICHb €TO
OTMpAaBJEHUS, 32 UCKJIIOUEHUEM TepeJaHHOTO TaKUM
o0pa3oM yBeIOMJIEHUSI 00 apOuTpaxe, KOTOpoe
CYMTAeTCsl TIOJNYYCHHBIM TOJIBKO B JIeHb, KOTIa
OHO TIOCTYIAeT Ha 3JIeKTPOHHbIN ajpec aapecara.

6. lns 1ieneit MCUMCIIeHUsI CPOKOB TIO0 HACTO-
sieMy PersiaMeHTy TedeHMe CpoKa HAaYMHAETCSI CO
CJIE/IYIOLLETO JHSI TMOCJe TOMYYeHUsl YBEAOMIICHMUS.
Ecniu mocneaHuii neHb TaKOro CpokKa IMPUXOAUTCS
Ha O(GUIMANBHBIN MPa3THUK WIM Hepabouuii NeHb
B MECTE XKMTEIHCTBA MJIU MECTE HAXOXKIEHUSI KOMMEP-
YeCcKOro MpeANnpuUsITUs aapecaTa, CpOK MPoAIeBaeTCs
Jto 6vxaiiiiero padodero gHs. OduinanbHbIe Tpas-
HUKW WIX HepabouKe THU, UMEIOIIe MECTO BTEUEHUE
CpPOKa, HE WCKJIIOYAIOTCSl MPU €ro WCYUCICHUHU.

Cmamos 3
YBepomneHune o6 apbutparke

1. CtopoHa (CTOPOHBI), WHUIIMUPYIOIIAS
oOpaiieHue B apbuTpax (magee MMeHyemas
«ucTel»), nogaeT B LleHTp yBemomieHue o6 apou-
Tpaxke, a LleHTp HampaBisieT ero IpPyroil CTOpoHe
(cTopoHaM) (Hajiee MUMEHYeMOM «OTBETUMK ).

2. Ecnu cTopoHbI HE TOTOBOPUINUCH 00 MHOM,
apOuTpaxkHOe pa30MpaTesIbCTBO CUMTAETCSI HAYaThIM
C 1aThI TTOJTYYEHUSI OTBETYMKOM YBEIOMIICHUSI.

3. VBegomjieHue o0 apOUTpakHOM pa3doupa-
TETbCTBE BKJIIOYAET:

* TpebOBaHME O Tepeaadye criopa Ha apOu-
TpaXkHOE Pa3doUpaTeTbCTBO;

* HAVMEHOBAHMSI M KOHTAaKTHBIE HaHHBIC
CTOPOH;

* KaszaHue Ha COOTBETCTRBYIOIIEE apOUTpaskHOE
corjalieHue;

* KazaHue Ha KaKo#-1100 JOTOBOP WIM APYTOit
IOPUANYECKUI TOKYMEHT, M3 KOTOPOI'O WJIM B OTHO-
IIEHUU KOTOPOTO BO3HMKAET CIIOP, WU, B OTCYT-
CTBME TaKOTO JOTOBOpA WU JAOKYMEHTa, KpaTKoe
OIKCaHNUE COOTBETCTBYIOIIETO TPABOOTHOIIICHUSI;

* Kparkoe OIMCaHUE HMCKOBOTO
TpeOOBaHMS M YyKa3aHWe B COOTBETCTBY-
IOllleM ~ cjlyyae pasMepa  CIIOPHOW  CYMMBI;

* HCMpalBaeMoe YIOBJIETBO-

peHue WJIM  CPEICTBO  IIPAaBOBOM  3alllWTHI;
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* TIpeIIOXKeHUe OTHOCUTEIHHO qyuciaa
apOMTpOB, s3bIKA W  MecTa  apOUTPaxkKHOTO
pa3duparesnbCcTBa, €CIM 3TO He OBLI0O paHee
COIIaCOBAaHO CTOPOHAMU;

* KOIMUIO apOUTPaKHOTO corJialeHus
U KOIWIO JII00OT0 J0roBOpa WM APYTOro HOpUaM-
YeCKOTo JOKYMEHTA, U3 KOTOPOro BO3HUKAET CITOP.

4. YBenomsieHHue 00  apOuTpaxke  MOXET
TaKKe BKJIIOYATh:

* TIpPeIOXKEHVE O Ha3HAYEHWU €IMHOJIMYHOTO
apOuTpa, KOTOpoe MPeayCMOTPEHO B ITYHKTE 2 CTaThU §;

* yBeJAOMJICHME O Ha3HAueHUU apouTpa,
KOTOpO€ TIpeAyCMOTpeHO B cTaTbax 9 wumm 10.

5. B ciyyae HeBBITTOJHEHUS UCTLOM JIIOOOTO
u3 TpebOBaHUM, NPEIYCMOTPEHHBIX ITyHKTOM
3 Hactosueil crtarbu, LIeHTp MoXeT noTpedo-
BaThb OT MCTLA BBITIOJIHEHMUSI TaKUX TpeOOBaHUIA.

6. O6pa3zoBaHUIO cocTraBa apouTpaxa
He MPEMSITCTBYIOT Jo0bIe pasHoriaacust
B OTHOIIEHUM JIOCTATOYHOCTU  YBEAOMJICHUS

00 apbuTpaxe, KOTOpoe B KOHEYHOM cYeTe
MOJUIEKUT YPETryJIUPOBAHUIO COCTABOM apOUTpaxa.

Cmames 4

OTBeT Ha yBegoMJiIeHNe
06 apbuTtparke

1. BTeuenue 30 qHeii mocie Moay4eHus yBeIOM-
JIeHUsI 00 apOuTpaXke OTBETYMK HarpapisgeT B LleHTp
IUIST TIepeJadyy ApYyroil cropoHe (CTOpOHaM) OTBET
Ha yBeZloMJIeHUEe 00 apOuTpaXke, KOTOPbIiA BKITIOUAET:

* HaMMEHOBaHME M KOHTAKTHbIC JaHHBIC
KaXXI0TO OTBETUYMKA;

* OTBET Ha WHGOPMALNIO, W3JIOKCHHYIO
B yBEIOMJICHUM OO0 apOuTpake B COOTBETCTBUU
C TIOANMYHKTAMM «C» — «g» IYHKTa 3 CTarbu 3.

2. OTBeT Ha yBeAOMJIEHHME 00 apOuTpaxe
MOXKET TaKKe BKJII0YATh:

+ J11000e 3asiBieHHe 00 OTBOJE COocTaBa apOu-
Tpaxa, KOTOPBIi OyJIeT y4pexXIeH B COOTBETCTBUU
¢ HactogmnM PeriaMeHTOM, IO HEIOACYIHOCTH;

* TIpeUTOKEHME O Ha3HAYEHWM EIMHOJIMYHOTO
apOuTpa, KOTOpoe MPeayCMOTPEHO B ITYHKTE 2 CTaThU §;

* YBeIOMJICHME O Ha3HaYeHUM apOMTpa,
KOTOpO€ TIPpEAYCMOTPEHO B cTaThsiax 9 wim 10;

* KpaTKOe€ OITMCaHWe BCTPEUHBIX TPEeOOBaHMUIA
WIN TpeOOBaHMIA IS 1LIeJIeil 3aueTa, eCJii TaKOBBIC



HWMEIOTCSI, B TOM YMCJIE, €CJIM 9TO YMECTHO, yKa3aHue
COOTBETCTBYIOIIMX CYMM M MCIIpallIMBaeMOE YIOB-
JITBOPEHWE WJIM CPEICTBO IIPAaBOBOI 3alllUTHI;

* yBeJOoMJIeHHE 00 apOuTpaxke B COOTBET-
CTBUU CO CTaTbeil 3, €ClIM OTBETYMK (POPMYJIUPYET
TpebOBaHME B OTHOIICHWM KAaKOW-TMOO WHOM
CTOPOHBI apOUTPAKHOTO COINIAIIICHUSI, YEM MCTEIl.

3. B ciyyae HEBBINOJHEHUS OTBETYMKOM
Jo00oro 13  TpeOOBaHWA, MPETYCMOTPEHHBIX
nmyHkToM 1 Hacrosmieit crtatbu, LleHTp MoXer
MmotpedboBaTh ~ OT  OTBETYMKA  BBITTOJTHEHUS
TaKWX TpeOOBAHUIA.

4. Ob6pa3zoBaHUIO cocTraBa apouTpaxa
He MPEISITCTBYIOT JI00bIe pasHorjaacust

B OTHOIIICHUM HETIPEICTaBIEHUSI OTBETYMKOM OTBETa
Ha yBeIOMJIEHHE 00 apOWTpaxke WJIM HaIlpaBJICHUS
HETMOJHOTO WM 3aro3JajJoro OTBETa Ha YBEIOM-
JeHue o0 apOuTpaxe, KOTOpOe B KOHEYHOM cyeTe
MOJICKUT YPETYJIMPOBAHUIO COCTABOM apOUTpaxa.

Cmames 5
npeﬂ,CTaBMTeﬂbCTBO “n noMoLlb

Kaxnas cropoHa MoOXeT OBITH MpeacTaBieHa
JINIIaMU, BBIODAHHBIMU €10, WJIM TI0Jb30BaThCS
MOMOIIbI0 Takux Jull. MMeHa W aapeca Takux
JIMIL TTOJDKHBI OBITH COOOIIEHBI BCEM CTOPOHAM
U cocTaBy apoutpaxka. B Takom cooOlueHuun
JIOJDKHO YKa3bIBaThCsl, TMPOU3BENCHO JU JaHHOE
HazHayeHue s lejeld  TNpeAcTaBUTEIbCTBA
Wi s 1eaeid momonu. Ecnu Kakoe-a1bo Juio
JOJDKHO BBICTYNMAaTh B KauyeCcTBE IIPEACTaBUTEJIS
CTOPOHBI, TO COCTaB apOuTpaxa — IO CBOEW
COOCTBEHHOI MHUIIMATUBE WJIM O TTPOChOe 0001
CTOPOHBI — MOXET B JIt0OOe BpeMsl MOTpeboBaTh
MOATBEPKACHMS MOJHOMOYMIA, MpeaoCcTaB-
JICHHBIX 3TOMY TMpEICTaBUTEI0, B Takoil (dopme,
KaKyl MOXET OIpeIeUTh COCTaB apOuTpaxa.

Cmamosa 6

PewueHune He npogo/mKaTb
ap6uTpakHoe pa3bupaTenbCcTBo

Ilentp MoxeT ¢ omobOpeHus KoHCyabTaTUBHOTO
KOMMTETa TMPUHSATH pElIeHWe He IPOAO0IKATh
apOUTPaXHOE pPa30MpaTesbcTBO, €CIW OH SIBHO
He Oo0JIajaeT IOPUCAUKIIMEH B OTHOIIEHWU CIOpA.
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Paspen Il.
CocTtaB ap6uTparka

Cmamovs 7
Yucno apbutpos

1. Ecium cTOpOHBI HE cOIJIacoBajMd paHee
YHCJIO apOUTPOB M ecinu B TedueHue 30 qHel mocie
MOJIydeHUs OTBETYMKOM YBeAOMJIEHUs 00 apOu-
TpaXke CTOPOHBI HE JIOTOBOPUJIMCH O TOM, YTO OyAeT
JIMIIIb OIMH apOuTp, TO Ha3HAYal0TCs TPU apOuTpa.

2. Hecmorpss Ha nyHKT 1, ecium Apyrue
CTOPOHBI HE OTBETWJIM Ha TIpeaJoXeHue
Kakoi-1mb0o  CTOPOHBI  HA3HAYUThb  EIAUHO-
JUYHOrO apOuTpa B TeUYeHUE CpoKa, YycTa-
HOBJIEHHOTO B TMYHKTe 1, M COOTBETCTBY-
jolasi CTOpOHAa WM CTOPOHBI HE Ha3HAYMWIU
BTOPOTO apOuUTpa B COOTBETCTBUM CO CTaThsIMU
9 unu 10, To LleHTp MOXET IO MpochOe KaKoii-
100 CTOPOHBI HA3HAYUTH €AMHOJIUIHOTO apOuTpa
COIJIACHO TMpolIeaype, MPEAYCMOTPEHHOM B TyHKTE
3cTaThbu 8, eCIMOH OMPEAEIUT, YTOCYIETOM OOCTOSI -
TEJbCTBICIAITOSIBISICTCS O0IEE1IeIeCOO0PA3HBIM.

Cmamobs 8

Ha3HauyeHune apbuTpos
(ctaTtbn 8-10)

1. CtopoHBI MOTYT JIOTOBOPUTHCS
00 WHOU Tmpoueaype Ha3HAuYE€HUsI COCTaBa
apbuTpaxa, YeM Ta, KOTopas IpemnycMOTpeHa

HacrostiiuM PermamenToM. OmHAKO €CIM COCTaB
apouTpaxka He OBUI Ha3HAaYeH B TEUEHHE CpOKa,
COIIACOBAHHOI'O CTOPOHAMM, WJIM €CIIM CTOPOHBI
He corjacoBaJii cpokK B TeueHue 30 OHeH Tocie
nosrydeHust LleHTpoM mpochObI CTOPOHBI O Ha3Ha-
YEeHUU, TO Ha3HAYeHUE ITPOM3BOIUTCS B COOTBET-
CcTBUM co cTaTthsiMu 8—10 HacTosero PernmameHTa.

2. Ecnn CTOPOHBI JIOTOBOPUINCH
O TOM, YTO JOJDKEH OBITh Ha3HA4YeH eIWHO-
JIUYHBIA apouTp, U eciau B TedueHue 30 gHel
nocjie TOAYyYeHUsT BCEMU JPYIMMM CTOpPOHaMU
NpEeIIoXKEeHUsI O Ha3HAYeHWM COUHOJMYHOTO
apOuTpa CTOPOHBI HE MNPUIIIA K COIJIALICHUIO
0 JAaHHOMY BOIIPOCY, TO EIWHOJIWYHBII apOUTp
Mo TpockOe 10001 N3 cTopoH Ha3HavaeTcs LieHTpoM.
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3. HeHTp [HOoJXKeH  Ha3HAUYUThb  €JAUHO-
JIMYHOIO apOuTpa KakK MOXHO ckopee. [lpm
HasHaueHUU LIeHTp WCIIONb3yeT CIIEAYIOIIYIO
MPOLIENAYPYy, €CIIM CTOPOHBI HE JTOTOBOPSTCS
0 TOM, UTO TakKasl Ipoleaypa He JOJKHA IpuMe-
HATbCSI, WM ecau lleHTp mo cBoeMy ycMOT-
pEeHUI0O He PpEIIUT, 4YTO IpUMEHEHWE TaKou
MIpOLIeAYPEl HE MOAXOAMT IS JaHHOTO CIIydas:

e lleHTp HampaBIseT KaxXI0il U3 CTOPOH
UIEHTUYHBIM CIIMCOK, COAcpKaIlUuii He MeHee
TpeX UMEH;

* B TedyeHue 15 gHeil mociie moay4eHUsT 3TOTO
CIIMCKA Kakaasi CTOPOHA MOXKET BO3BPAaTUTh €TI0
LleHTpy, MCKIIIOUMB UMSI WJIM MMEHA JIWL, IPOTHUB
KOTOPBIX OHA BO3pakaeT, M IIPOHYMEpPOBaB OCTal0-
IIMecs B CIIMCKE MMEHA B TOPSIAKE MPEAITOUTCHMSI;

* 10 WCTEUEHUM BBIIICYIIOMSHYTOIO CpOKa
LleHnTp  HasHayaeT  EAWMHOJMYHOIO  apOuTpa
U3 YHcia JIAL, OJOOPEHHBIX B BO3BpPAICHHBIX
€My CIHWCKaX, M B COOTBETCTBUU C TOPSIIKOM
MIPEIITOUTECHUS, yKa3aHHBIM CTOpPOHAMU;

* eCJIU TI0 KaKOW-IM00 MpUYrHe Ha3HAaYCHUE
HE MOXET OBITb IIPOM3BEICHO B COOTBETCTBHUU
¢ ImaHHOI TIpouenypoii, LleHTp BIpaBe Ha3HAYUTH
eAMHOJIMIHOIO apOMTpa II0 CBOEMY YCMOTPEHHIO.

4. Tlpu Ha3HAYEeHUU €IMHOJIUYHOTO
apoutpa LleHTp yYUTBIBaeT TakKKWe OOCTOSTENb-
CTBa, KOTOpbIE MOTYT OOCCIIEYUTh Ha3HAYCHUC
HE3aBUCMMOTO M  OecCIpHUCTpacTHOro apouTpa,
U TpUHUMAET BO BHUMaHHME liejiecoobpas-
HOCTb Ha3Haue€HUS apOWTpa, WMEIOLIEro TIpax-
JAHCTBO, OTJIMYHOE OT Tpa)kIaHCTBa CTOPOH,
ecIi OHM HEe WMEIOT OOIIero TIpakaaHCTBa.

5. Bo Bcex cinywasgx lleHtp  Moxer
¢ opobpenus KoHCynbTaTUBHOrO KOMMUTETa
OTKJIOHUTh  Ha3HauyeHue  JiIoboro  apouTpa
B CBSI3M C OTCYTCTBHMEM KaKMX-JIM00 Opuande-
CKMX WJIM JOOTOBOPHBIX TpeOOBAaHUI WU HEBBI-
IMOJIHEHUEM B TIPOILIJIOM CBOMX OOsSI3aHHOCTEH
B COOTBETCTBMHM ¢ HactosimuM PermamenTom. o
MIPUHSTUS TAKOTO PEIICHUS COOTBETCTBYIOLIEMY
apOUTPYy M CTOPOHAM JOJDKHA OBITh IIPEIOCTaB-
JIeHa BO3MOXKHOCTBb BBICKAa3aTh CBOE€ MHCHUE.

Cmamobs 9
1. B ciayyae korma HOOKHBI OBITh Ha3Ha-
YeHbl TpU apOWTpa, Kaxkaas CTOpoHa Ha3HavyaeT
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1Mo onHoMYy apouTtpy. HazHaueHHbIe TakuM o0pa3oM
JIBa apOMTpa N30MpParoT TPEThEro apouTpa, KOTOPbIi
BBICTYMAeT B KayecTBE apOUTpa — Tpeaceaaress
cocTaBa apOuTpaxa.

2. Eciu B Teuenue 30 qHelt mocie MoydeHust
OT JI00OI M3 CTOPOH YBEAOMJICHUSI O Ha3HAYeHUU
apOuTpa apyras CTOpOHAa HE YBEIOMWJIA TMEPBYIO
CTOPOHY O Ha3HAYeHHOM €10 apOuTpe, TO TMepBas
CTOpPOHA MOXET IPOCUTHh KOMIETEHTHBI OpraH
Ha3HAYMTh BTOPOTO apoUTpa.

3. Eciu B Teuenme 30 pmHell mocie Ha3Ha-
YeHUsI BTOPOro apOMTpa /iBa apOMTpa He TPUIILIN
K COMIAIlIEHUIO O BBIOOpE apOuTpa-mpeacenaaress,
TO MOCETHUI Ha3HAYAeTCsl KOMITETEHTHBIM OPraHOM
B TakOM e IOpsAKe, KOTOPBIH MpeaycMOTpeH
B CTaThe 8§ JJIsI Ha3HAUYCHUS eIMHOJUYHOIo apouTpa.

Cmamows 10

1. Hns uenei myHkTa 1 cratbu 9, eciiu JOKHBI
OBITh Ha3HAYEHBI TPM apOUTpa M B Ka4yecTBE MCTIA
WIM OTBETYMKA BBICTYIAIOT HECKOJIBKO CTOPOH,
TO 3a MWCKIIOYECHUEM CJIy4aeB, KOTJa CTOPOHBI
JIOTOBOPMJIMCH 00 MHOM CIToco0e Ha3HAuUeHUs apOu-
TPOB, HECKOJIBKO CTOPOH COBMECTHO, Oyay4u JIMOO
KUCTIOM, JIMOO OTBETYMKOM, Ha3HAYalOT apOUTpa.

2. Ecnu CTOPOHBI JIOTOBOPUIINCH
O TOM, 4YTO CcOCTaB apOWTpaxa HOJDKEH
COCTOSITh M3 WHOTO YMcjia apOWTPOB, YeM OIWH
WIM TpU, TO apOUTphl Ha3HAYAIOTCSI TaKUM
CcrocobOM, KaKoi  COINIaCOBaH  CTOPOHAMM.

3. Ecniu He ymaeTcs ydpeauTh cOCTaB apOu-
Tpaxa B COOTBETCTBUY C HACTOSIIIUM PerimamMeHTOM,
TO KOMIIETEHTHBI OpraH II0 TpochOe 000N
13 CTOPOH YUPEKIACT COCTAB apOUTpaxKa 1 TP 3TOM
MOXET OTO3BaThb JI000€ paHee ITPOM3BEICHHOE
Ha3HauyeHWE W Ha3HAYUTh WM TIepeHAa3HAYUTh
Kaxa0To M3 apOUTPOB, a TaKKe Ha3HAYUTh OIHOTO
W3 HHUX B KadecTBe apOUTpa-TIpeaceaaTes.

Cmameos 11

PackpbiTne obctosTenncts
apbutpamm n otBoa apbuTpos
(ctatbn 11-13)

I. Ecim kK KakoMmy-1ubo jaully ooOpalia-
JOTCS B CBSI3WM C BO3MOXHBIM €r0 Ha3HauYeHUEM
B KauyecTBe apOUTpa, TO OHO PACKPBIBAET JIFOOBIC



00CTOSITE/IbCTBA, KOTOPHIE MOTYT BbI3BAaTh OIpPaB-
JaHHbIE COMHEHHUSI B OTHOIICHWU €ro Oecrpu-
CTPAaCTHOCTM WM  HE3aBUCUMOCTH. ApOUTp
C MOMEHTA CBOETO Ha3HAYEeHUS M B TeYECHUE BCETO
apOUTpaxkHOTO  pa3dupaTeIbCcTBa  HE3aMEIIN-
TEJbHO PAaCKpBbIBAeT JIOObIe TakKue OOCTOSITEb-
CTBa CTOpPOHaM W JpyruM apoutpam. JlroObie
COMHEHUsI, Kacaroluecss 00SI3aHHOCTU PacKphl-
BaThb (PakT, OOCTOATENBCTBO WJIM OTHOIIEHUS,
JOJDKHBI  TOJIKOBAaTbCSI B TOJB3Y PaCKPHITHUS.

2. HazHaueHue apbuTtpa 3aBeplIaeTCs
TOJILKO TIOCJI€ COIJIACMSl Ha BBIMOJHEHUE UM
cBoeii Muccuu. HaszHauyeHHBIE TakuM oOpa3oM
apOUTp JOKeH B TeYeHHWE OIHOU Hemeau Tocie
YBEIOMJICHMSI O CBOEM Ha3HAuYeHUU TIpelcTa-
BUTh THMCbMEHHOE 3asBJIeHUE, TOITBEpXKIaloliee
ero  OecrnmpuUCTPacTHOCTb W HE3aBUCHMOCTHS.

3. ApOuTp Ao/KeH u30erath OOIIEHUs eX parte
¢ Mo00It CTOPOHOI MO TTOBOLY apOUTPaXKHOTO pa3om-
parenbcTBa. Ecnu Takoe oOlLIeHUE TMPOMCXOAUT,
apOUTp 00s13aH MTPOMHMOPMUPOBATD IPYTHE CTOPOHBI
U apOUTPOB O COJAECpKAaHUM TaKOro pPasroBopa.

4. ApOuTp HoKeH u3berathb JIIOObIX IeHCTBUMN
WIW TIOBEIEHUsI, KOTOpble MOTYT IIOMeIlaTh
00CYXXIEHMIO WJIM 3aJepXKaTh pa3pelleHue cropa.

Cmamosa 12

B cinyyae 6e3neiicTBUsI apOUTpa, €ro IOPpUINIECKOMN
Wi (PaKTUIECKOM HECITOCOOHOCTH BHITIOIHSITH
cBou GYHKUMM WIM B ciIydae YMBIIIJIEHHOTO
3aTITMBAaHUS WM apOUTpakHOro pa3duparelib-
CTBa yKa3aHHBIM apOUTp MOXKET OBITh OTCTpaHEeH
[0 TIpoch0Ee CTOPOHBI U IIOCJIE IIPEIOCTaBICHUS
eMy U Jpyroit ctopoHe (CTOpOHaM) BO3MOX-
HOCTHU BBIPAa3UTh CBOE MHEHHE IO 3TOMY BOIIPOCY
pelieHMeM  OeCIpPUCTPACTHOIO U HE3aBHCHU-
MOTO TPEXCTOPOHHEro CIIEIMAJIbHOIO KOMU-
TeTa, KOTOpBIi OymeT cdopmupoBaH LleHTpoM
U3 4ucia 4jaeHoB KOHCYIbTaTUBHOIO KOMUTETA’.

Cmames 13
1. JTrobomy
3agdBJIeH OTBO]I,

apouTpy MOXKET OBITh
ecau UMEIOTCS  00CTOATE/b-
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CTBa, BBI3BIBAIOIIME OMNpPaBIaHHBIE COMHEHMSI
B €ro OECHNpPUCTPACTHOCTU WJIM HE3aBUCUMOCTHU.

2. CtopoHa MOXeT 3asiBUTb OTBOJ Ha3Ha-
YEHHOMY €10 apOMUTpy TOJbKO IO OCHOBAaHUSIM,
KOTOpBIE CTAIW U3BECTHBIMU €if TTOC/Ie Ha3HAYEHMSI.

3. CropoHa, HaMmepeBalolasicsl 3asiBUTh OTBO/I
apOouTpy, HaIpaBIsieT yBeAOMJeHHE 00 OTBOIE
B TedyeHUe 15 mHEN mocje TOoro, Kak el OblIO
COOOIIIEHO O Ha3HAYeHUU apOMTpa, WIM B TEUCHUE
15 mHeli mocie Toro, Kak 00CTOSITeIbCTBAa, 000OCHOBBI -
Balollie OTBOJ, CTAIM €il N3BeCTHHI. Takoe yBeaoM-
JIEHUE TOJDKHO CofepKaThb OCHOBaHMS JJII OTBOJA.

4. IleHTp HampaBisieT yBeAOMJIEHUE 00 OTBOAC
BCEM JPYTMM CTOpPOHaM, OTBOJMMOMY apOUTpy
W IPYTUM apOUTpaM.

5. Ecim  otBox apOuTpy 3asBIEH KaKoWi-
JIMOO CTOPOHOM, BCE CTOPOHBI MOTYT COTJIACUTBCS
Ha oTBon apoOutpa. PaBHBIM o00pa3zoM apOuTp,
B OTHOIIIEHUU KOTOPOTO 3asIBJICH OTBOJ, MOXET caM
OTKa3aThCsl OT JoJKHOCTU. Hu Takoe cornacue,
HU TakKoOW OTKa3 He IMpeAroiaraloT IPU3HAHUS
JNEWCTBUTEIBHOCTM  OCHOBaHUU [T OTBOJA.

6. Eciu B Teuenuwe 15 mHeit ¢ maThl TOJTy-
YeHMUST YBEAOMJIEHUsI 00 OTBOJEC HE BCE CTOPOHBI
COIJIAIIAIOTCS C OTBOIOM WJIW €CIAW OTBOAMMBIN
apOUTp caM He OTKa3blBaeTCs OT TOJIKHOCTH,
CTOpPOHa, 3asBiSONIas OTBOM, MOXET IPOIOJI-
KWATh TIpOLIenypy OTBoAa. B aToM ciyyae OKOH-
yaTeJIbHOE peIlleHWe 1O OTBOAY IPUHUMAET
OecIpUCTPaCTHBIN M HE3aBUCUMBIN TPEXCTOPOHHUM
crielMajbHbIli KOMUTET, hopmupyemblii LleHTpoM
U3 4YKciia wieHoB KoHcyasraTUBHOTO KomwuTeTad.

Cmames 14
3aMeHa apbuTpa

1. C ydyeroM TmyHKTa 2 B JIIOOOM cllydae,
Korma apOWUTp JOJDKeH OBITh 3aMEHEH B XOJe
apOUTpaXXHOTO pa3dUpaTesibCTBa, HOBBINA apOUTpP
Ha3HayaeTcsl WJIM W30MpaeTcsl B COOTBETCTBUU
C MOpeaycCMOTpeHHOW B cTaTbsix 8—11 mpore-
JIypoii, KoTopas ObUla MpUMeHUMa K Ha3HauYeHUIO
Wil u30paHUI0O 3aMeHseMoro apobuTpa. ITa

¢ [lenmp nanpasasiem apoumpam yeeoomaeHue 0 NPUHAMUL 3as61eHUs, NOOMBEPICOArUe20 OeCnPUCPACIHOCHTb U HE3ABUCH-

Mocmb 8 coomeemcmeuu co cmamoell 11..

7 Cocmas u peuierusi 3moeo mpexcnmopoHHeeo Komumema peeyaupyromes cmamuamu 3 u 8 Tloaoxcerus o KoncyasmamueHom komumemne.
8 Cocmas u peuenust 3moeo mpexcmoporHe2o Komumema pegyaupyromest cmamusivu 3 u 8 Tonoscenus 0 Korcynvmamusrom Komumeme.
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npolieaypa MNPUMEHsIETCS Jaxke B TOM cjydae,
eclii B XOAec Ha3HauyeHUs 3aMEHSIEMOro apOuTpa
CTOPOHAa HE BOCIMOJb30BaJaCh CBOUM IIPaBOM
Ha Ha3HAYeHME WM YydyacThe B Ha3HAYCHUU.

2. Ecniu mo mpockbe Kakoi-Iu00 CTOPOHBI
KOMITETEHTHBII OpraH OIpenesseT, YTO C YYeTOM
HUCKIIIOUUTEIbHBIX ~ OOCTOSITENILCTB  JeJla  ObLIO
ObI OTNpaBIAHHBIM JIMIIIEHUE KAKOU-T100 CTOPOHBI
ee MpaBa Ha3HayaThb HOBOTrO apOWTpa, TO TIOCI]e
MPeAOCTaBIEHUS CTOPOHAM U OCTAJbHBIM apOUTpaM
BO3MOXHOCTU BBICKa3aThb cBoe MHeHue LleHTp
MOXeT ¢ omobOpeHuss KOHCYIbTaTMBHOTO KOMMU-
TeTa MO0 HA3HAYUTHL 3alMacHOro apouTpa, JubO
ITOCJIEe 3aKPBITUS CIYIIAHUN YITOJTHOMOYUTh IPYIUX
apOUTPOB TIPOAOJDKATh apOUTpak M BBIHECTH
Jo0oe omnpese/ieHne Wian apOUTpaXkKHOE pellleHueE.

Cmames 15

nOBTOpeHMe CJ'IYI.IJaHMﬁ no geny
B CJly4ae 3aMeHbl apbuTtpa
B ciydae 3aMeHBl apOuTpa MOTKHO OBITH MPOBE-

JIEHO TO KpaliHeli Mepe OIHO YCTHOE CJylIaHue
B MPUCYTCTBUU 3aMEHSIIOILETO apourpa.

Cmames 16

NcknrovyeHne oTBETCTBEHHOCTU

3a UCKJTIOYEHUEM YMBIIIUIEHHBIX IPaBOHAPYIIIEHUI,
HU apouTpbel, HU LleHTp, HU €ro COTPYIHUKH,
HU yiaeHbl CoBeta 1 KoHCYJIBTaTUBHOTO KOMUTETA,
HU JTI000€ JIN110, Ha3HAaYEHHOE COCTaBOM apOUTpaxa,
HE HECYT OTBETCTBEHHOCTHU MEpe] JIIOOBIM JUIIOM
Ha OCHOBaHWM J1000T0 NEeUCTBUS WU Oe3NeiCTBUS
B CBS3M C apOUTpaXHBIM pa30UpaTebCTBOM.

Paspen lll. Ap6butpa)kHoe
pa3bunpaTesibCTBO

Cmamovs 17
O6wme nonoXkeHus

1. C cobatoneHueM Hactogiiero PernmameHTta
cocTaB apOuTpaka MOXKET BECTH apOMTpakKHOE
pa3dupaTebCTBO TAKUM 00pa30oM, KaKOi OH CUMTAET
HaJIeKalIuM, TIPU YCJIIOBMU PaBHOTO OTHOLICHUS
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K CTOpOHaM M NIpPEaoCTaBJICHUA KaxXnao M3 HUX
Ha COOTBCTCTBY]OHICIZ CTagumn Ipouecca paBYMHOﬁ
BO3MOXHOCTU JUISI W3JI0KEHUSI CBOEW TTO3UILIVU.

2. B KpaTqaﬁume IPaKTUIYCCKM BO3MOXKHBIC
CPOKHM IIOCJIE CBOCTO 06pa3OBaHI/IH n npeajao-

JKEHUsSI CTOpOHAM U3JIOXWTh CBOU  TTO3UIIUU
cocTaB  apOuTpaxa YCTaHaBIMBAaeT Mpe]Ba-
puUTEIbHBIE CPOKM  apOUTpakHOro  pasdupa-

TenbcTBa. CocTaB apOuTpaxka MOXET B JIIOOOI
MOMEHT TMIOCJIe TPEAJOXEHUS CTOpOHAM M3J10-
KUTh CBOW TO3WIUKM MPOIJIUTh WM COKPATUTh
000 CPOK, YCTaHOBJEHHBII B HACTOSIIEM
PernameHTe wiM coriacoBaHHBIN CTOPOHAMMU.

3. Ecim  Ha  COOTBETCTBYIOIEH  CTaauu
npoliecca J1obasi CTOpoHa MPOCUT 00 3TOM, COCTaB
apOMTpaxka TPOBOAWT 3acedaHMsl IS 3acCTyIIN-
BaHUA TIOKA3aHWW CBUIETENECH, BKIIIOYAsAd CBUIE-
TeJei-3KCIEePTOB, WM ISl YCTHBIX TmpeHuit. [lpu
OTCYTCTBUU TakKOi MPOCHOBI COCTaB apOUTpaxa
MPUHUMAET pellleHUue O TOM, MPOBOAUTD JU TaKUe
CAyIIaHWSI WJIM OCYIIECTBISITh pPa30oupaTesibCTBO
Ha OCHOBaHWM JIOKYMEHTOB M JIPYTMX MaTepUasioB.

4. Bce cooOlueHusi, HampapisieMble OJHOM
M3 CTOPOH, a TaKXe BCe MpujiaraeMble K HUM JTIOKY-
MEHTBI TIPEIOCTABJSIOTCS B TaKOM KOJMYECTBE
9K3EMILIIPOB, KOTOPOE HEOOXOAMMO IS Tepeaaun
OJTHOTO BK3eMILIApa Il KaXIoro M3 apOUTPOB,
OTHOTO BK3eMIUIApa I KaXkJA0l M3 OCTaJbHBIX

CTOPOH M JIBYX OK3eMIUIsIipoB 1 LlenTpa.
5. Eciu  umHOe He paspenieHO COCTaBOM
apbuTpaxa, Bce COOOIEHHUSI, aapecoBaHHbIC

CTOPOHOIM cocTaBy apouTpaxa, nogatorcs B LleHTp
JUIS YBEIOMJICHMSI COCTaBa apOWTpaxa W Jpyroi
CTOpPOHKI (CTOpOH). Bee cooOleHusI, HarpaBieHHbIE
COCTaBOM apOuTpaxa cTopoHe, momaiTcs B LleHTp
I YBEAOMJIEHUSI JPYroil CTOPOHBI (CTOPOH).

6. CocraB apbuTpaxa MOXeT
Mo MpochOe JIT0O0U CTOPOHBI pa3pelIuTh OTHOMY
WIN HECKOJbKUM TPEThbUM JHUIIAM BCTYIUTH
B apOuUTpax B KavyeCTBE CTOPOHBI MpPHU YCIOBUM,
YyTO Takoe JUIO0 SBISIETCI CTOPOHOU apoOu-
TPaXXHOTO COIJIAlleHUsI, €CJAM TOJbKO COCTaB
apbuTpaxa  Iocjie  MPEeAOCTaBICHMUSI  BCEM
CTOpOHaM, BKJIIOYas JIMIIO WJIW JIAI, BCTyIa-
IOIIMX B pa3OMpaTeSbCTBO, BO3MOXHOCTU OBIThH
3acJylIaHHBIMA ~HE YCTAHOBUT, 4YTO TaKOro
BCTYIUICHUS HE CIEAyeT NOIMYCKaTh BBUAY MPUUM-



HeHus yilep0Oa mpaBaM JI000W M3 3TUX CTOPOH.
CocTaB apOouTpaxa MOXKET BbLIHECTU OJHO apOu-
TpaxXHOE pellleHUEe U HECKOJIbKO apOUTPaXkKHBIX
pellIeHU i BOTHOIIIEHU U BCEXCTOPOH, y4aCTBYIOIINX
TaKuM 00pa3oM B apOUTpakHOM pa3doupaTesibCTBE.

7. CoctaB apOuTpaxa II0 CBOEMY YCMOT-
PEHUIO BeJET pa3doMpaTesbCcTBO, CTpeMsiCh U30e-
’KaTh HEOMpaBIaHHBIX 3alepXKeK U PacxojioB
U OO0ECIeYnTh CHpaBeIIuBbId U 3(POEKTUBHBIN
MpOoLEeCC pa3pelieHusT Cropa MeXAy CTOPOHaMU.

Cmames 18

MecTto ap6buTtparkHoro
pa3bupaTenbCcTBa

1. Ecnu cTOpOHBI HE JOTOBOPUJINCH paHee
0 MecTe TpoBeeHUs] apOUTPakHOTO pa30uparesb-

CTBa, TO TAKOE MECTO OITPEACIISIETCS COCTaBOM apOn-
Tpaxka ¢ yuyeTOM OOCTOSITEIbCTB Jeia. ApOUTpakHOe

pellleHre CYMUTaeTcsl BBIHECEHHBIM B  MecCTe
MPOBEACHUST  apOUTPaKHOTO  pa3doupaTeabCTBa.
2. CoctaB apbutpaxa MOXET CcoOpaThcCs

B JTIOOOM MecCTe, KOTOPOe OH CYMTAeT HaJuIeKallllM
UIsE  TIpoBeneHUst obcyxkneHus. Eciam  ToiabKo
CTOPOHBI HE JIOTOBOPWJIMCh 00 WHOM, COCTaB
apOMTpaxa Takke MOXeT 3aceIaTh B JIIOOOM MecTe,
KOTOpO€ OH CYMTaeT HaIJIeXalluM ISl JII000it
WHOM IIeJd, BKJIIOYasl IIPOBEICHWE CITyIIaHWI.

Cmamobs 19
A3bIK

1. C cobmogeHreM COMIallleHUsI CTOPOH
coctaB apOuTpaxka He3aMeJIUTEIbHO  TOCIe
e€ro Ha3HayeHMsI pelraeT BOIMPOC O  SI3bIKe

WIN $SI3bIKaX, KOTOPBIC MIOJKHBI KCITOJIb30BaTHCS
B apOuUTpaxkHOM Mpoliecce. DTO pelleHUe OTHO-
CUTCSI K WCKOBOMY 3asIBJICHUIO, BO3paXKCHUSIM
[0 MCKY M JIIOOBIM JIPYTMM ITMCHMEHHBIM 3asiBJie-
HUSIM, a B clydae TPOBEICHUs YCTHOTO pa3dupa-
TEJIbCTBA — K SI3BIKY WJIM SI3bIKaM, KOTOPbIE TOJIKHBI
HCTIONIB30BaThCS B XOJie TaKOTrO pa3doupaTebCTBa.

2. CoctaB apbutpaxka MOXKeET MOTpedoBaTh,
YTOOBI JTIOOBIC JOKYMEHTHI, ITIPUIOKEHHBIE K UCKO-
BOMY 3asIBJICHMIO WJIM K BO3PaXKEHMSIM OTBETUYMKA
MO UCKY, a TaKXKe JIIoOble MOIMOTHUTEIbHbBIE TOKY-
MEHTBl WJM J0Ka3aTeJbCTBa, IIpeACTaBICHHBIC
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B Xole pa30upaTeibCTBa Ha SI3bIKE ITOIJIUH-
HUKa, COIPOBOXIAIUCH IIEPEBOAOM Ha S3bIK
WIA SI3bIKU, O KOTOPBIX JIOTOBOPWIMCH CTOPOHBI
WM KOTOpBIE OMpeAeSieHbl COCTaBOM apOMTpaxa.

Cmames 20
NckoBoe 3asBieHne
1. B TeueHue cpoka, ycTaHaABJIMBAEeMOIO

COCTaBOM apOuTpaxa, MCTEll HaIpaBlsIeT OTBET-
YUKy M KaxIoMy U3 apOMTpPOB CBOE MCKOBOE
3asBJieHME B THCbMeHHOU ¢opme. Ecim wucren
MoxenaaeT, OH MOXET paccMaTpuBaTh B Kaye-
CTBE CBOETO MCKOBOTO 3asiBJICHUS YBEIOMJICHUE
00 apbuTpaxe, yrnoMuHaeMoe B CTaTbe 3,
MNpy YCJIOBUM, YTO TaKOE yBeIomyeHue 00 apOu-
TpaXe COOTBETCTBYET TPEOOBAHUSIM, TIPEIYCMO-
TPEHHBIM B MYHKTaX 2 W 3 HACTOSIIEl CTaTbU.

2. MckoBoe 3asiBJeHIE BKIIIOYACT:

* HAaWMEHOBAHMSI M KOHTAKTHBIE JaHHBIC
CTOPOH;

* UBJIOKEHME OOCTOSITEJILCTB, TIONTBEPXKIa-
JOIIMX UCKOBEIE TPeOOBaHMS;

* CIIOPHBIC BOIIPOCHI;

* HCMpalrBaeMoe yI0BICTBOPEHUE U CPEI-
CTBO IIPaBOBOM 3alIUTHI;

* JOpUANYECKNE OCHOBAHMSI WJIM apryMEHTHI,
MOJKPETUISIONINE NCKOBOE TpeboBaHUE.

3. UckoBoe 3asiBIcHME [OJDKHO COMPOBO-
KIaThCsl, HACKOJIBKO 3TO BO3MOXKHO, BCEMU JTOKY-
MEHTaMU U IpYTUMU J0Ka3aTeIbCTBAMM, Ha KOTOPHIE
ONMMpacTCs MCTEL, WM CChUIKAMMA Ha HMHX.

Cmamobs 21
Bospa)keHunsa no Ucky

1. BteyeHuecpoka,ycTaHaBIMBAEMOTOCOCTABOM
apOUTpaxka, OTBETYMK HAITPABJISIET UCTIY M KaXKIOMY
13 apOUTPOB CBOM BO3paXKEHUSI IO MCKY B ITHCh-
MeHHOIT (hopme. Eciii OTBeTYMK MOKeIaeT, OH MOXKET
paccMaTpUBaTh B KAUECTBE BO3paKeHUI 10 MCKY CBOA
OTBET Ha yBeIOMJICHUE 00 apOuTpaxke, YITOMUHAEMOE
B cTaTbe 4, IIPU YCIIOBUU, YTO TAKOM OTBET Ha YBEIOM-
JleHue o0 apOuTpake COOTBETCTBYET TPeOOBaHUSIM,
MPEIyCMOTPEHHBIM B ITyHKTE 2 HACTOSIIECH CTATBHU.

2. B BO3paxeHUsX MO HCKY COJepxKaTcs
OTBETHI B OTHOILLIEHUM MOIIYHKTOB «b» 1 «€» UCKO-
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Boro 3asiBiaeHus (MyHKT 2 ctatbu 20). Bo3paxkeHus
OTBETYMKA I10 HCKY JTOJKHBI COIPOBOXAATHCS,
HACKOJIbKO 3TO BO3MOXHO, BCEMM TOKYMEHTaMU
U JPYTUMHU JIOKa3aTeJbCTBAaMU, Ha KOTOpPHIE
OINMMUpPAETCSd OTBETYMK, WM CCHIJIKAMM Ha HMUX.

3. B cBouMx  BO3paxXeHUSIX IO  MCKY
Wi Ha 0oJee TO3[AHEW cTaauu apOUTPaKHOTO
npolecca, €clii COCTaB apOUTpaxa TMPU3HAET,
YTO TMPU JTAHHBIX OOCTOSITENLCTBAX 3alepXkKa
ObUTla OMpaBAAaHHOI, OTBETUYMK MOXET IPEabs-
BUTb BCTPEUYHBII WCK WKW 3asBUTh TpeOOBaHUE
B LIEJISIX 3a4€Ta MPU YCIOBUU, UTO COCTaB apOUTpaKa
o0JlafaeT KOMIIETEHIME Ha WX PaCCMOTPEHUE.

4. B oTHOIIEHUM BCTPEYHOro HMCKa, Tpebo-
BaHUS, TIPEIYCMOTPEHHOI0 B TMOAIMYHKTE «f»
MMyHKTa 2 cTaTbu 4, U TpeOOBaHMs, 3asBJISIEMOTO
B ILEJsIX 3ayeTa, NPUMEHSIOTCS ITOJIOXKEHUS
MYHKTOB 2—4 ctaTtbu 20.

Cmameos 22

N3meHeHue nckoBbIx
TpeboBaHUM NJIM BO3paXKeHUM

No UCKY

B xome apOutpaxkHoro pasoupaTeabCcTBa Jto0as
CTOpPOHA MOXKET M3MEHUTb WM JIOMOJIHUTH CBOU
HWCKOBBIE TpeOOBaHUS WM BO3paxKe€HWUS, BKIIOYas
BCTPEUYHBI MCK WJIM TpeOOBaHHUE B LIEJISIX 3auera,
€CJIM TOJBKO COCTaB apOuTpaka He TMpPU3HAEeT
HelleJecooO0pa3HbIM  pa3pellaTb Takoe  U3Me-
HEHUE WJIM JOMOJHEHUE C Y4eTOM JAOMYIIEHHOI
3a7epKKU, WU yiuepba s MHTEPecOB JIPYyTrUX
CTOPOH, WJIM JIIOOBIX MHBIX 00CTOSATENbCTB. OaHAKO
KCKOBOE TpeOboBaHMWE WM BO3paXkKeHUE, BKIIIOYas
BCTPEUYHbBIA MCK WJIM TpeOOBaHHUE B LIEJISIX 3auera,
He MOIYyT OBITb W3MEHEHBl WU JOITOJTHEHBI
TakKuM o0pa3oM, 4YTOOBbI B pe3yJibTaTe M3MEHEeHUs
WIN JOTMOJHEHUS OHM OKa3aJlMCh BBIXOIAIINMU
3a Mpeaeabl KOMITeTeHILMM cocTaBa apOuTpaxa.

Cmames 23

OT1BOpA cocTaBa apbuTparka
Nno HenoACyAHOCTU

1. CoctaB apOuTpaxa
MOCTAHOBJIGHUE O  Kpyre

BIIpaBC BBIHECTU
IIOACYIHBIX cMy
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BOIPOCOB, BKJIIOYasl JIOObIE BO3PAKEHUS OTHO-
CUTEJbHO  HaJW4usg WIA  JIeUCTBUTEIBLHOCTU
apOuTpaxkHoro corjameHnus. s sToi  ueau
apOMTpaxkHasi OrOBOPKAa, SIBISIONIASICS YacThIO
JIOTOBOpa, paccMaTpUBaeTCs Kak coralleHue,
He 3aBuCsIIee OT JAPYruX YCJIOBUI JOroBOpa.
[puzHanue coctaBoM apOuTpaxka HUYTOXKHOCTHU
JIOTOBOpa aBTOMAaTUYECKM HE BJICUET 3a COOOoi
HEIEUCTBUTEIIBHOCT  apOUTPaKHOW  OTOBOPKHU.

2. OTBOA cocTaBa apOUTpaxa Mo HEeTMOACY/I-
HOCTU 3asIBJISIETCS HE TMO3IHee IPEACTaBICHUS
BO3paXEHUI IO MWCKYy WJIM — B OTHOIICHUU
BCTPEYHOTO MCKa WM TpeOOBaHUSI B LEJIX
3ayeTa — BO3paXXEHUU 110 BCTPEYHOMY MCKY
WIn TpeboOBaHMIO B IieisdX 3avyeta. HaszHaueHue
CTOPOHOI apOMTpa WJIM €€ yJyacTue B Ha3HAUYCHUU
apbuTpa He JIMIIAaeT CTOPOHY TIipaBa crejaTh
Takoe 3asBjeHHe 00 OTBoje. 3asBICHHE O TOM,
YTO COCTaB apOMTpaxka BBIXOAUT 3a PaMKU CBOUX
MOJITHOMOUMIA, JejlaeTcs, KakK TOJbKO BOIPOC,
KOTOPBIiA, IO MHEHUIO CTOPOHBI, BHIXOJAUT 3a 3TU
paMKM, CTaBUTCSI B XOJe apOMTpakHOro pa3zou-
patenbcTBa. CocTaB apOuUTpaxa MOXKET B JIIOOOM
ciyJyae TIpUHSATH 3asBJIeHUE, CACTaHHOE MO3HeE,
€cIM  OH COouYTeT 3adepXKy OIpaBIaHHOM.

3. CocTtaB apOuTpaxa MOXET BBIHECTHU
MOCTaHOBJIEHWE TI0 3asBJIeHUI0O 00 OTBOJE,
VIIOMSIHYTOMY B IYHKTe 2 HacCTOsIIedl CTaTbhu,
b0 Kak [0 BOMNPOCY MpeABapUTEIbHOTO
Xapaktepa, JUOO B PEIIEHUM TO CYIIECTBY
cnopa. CocTtaB apOuTpaxa MOXET IPOIOJI-
XKHUTh apouTpaxHoe pa3dupareabCcTBO
U BBIHECTU apOMTpaKHOe pellieHue HEe3aBUCUMO
OT HaxXOXIEeHUs XojaaTalicTBa 00 oclapuBaHUU

ero TIOJJHOMOYMH Ha pacCMOTPEHUU Cyha.
Cmamos 24

JonosnHutenbHble

NMMCbMEHHbLbIE 3adaBJ1IEHUA

CocrtaB apbuTpaxa omnpeaesser, Kakue
MUCbMEHHBIE 3asIBJICHMUS B JOTIOJTHEHUE
K KCKOBOMY 3asBJIEHUIO M  BO3paXEHUSIM

110 UCKY HOJIKHBI OBITh SaTPCGOBaHH OT CTOPOH
njinm MOryT OBITh npeacTtaBjiCcHbl MMHU, U YyCTa-
HaBJIMBACcT CpPOK OJd IIoJa4M TaKHMX 3asBJICHUN.



Cmameobs 25
Cpoku
YcTaHaBIMBaeMble COCTABOM apOMTpaxKka CpOKHU
U1 TIpEACTaBJIEHUSI TMUCBMEHHBIX  3asiBIEHUI

(BKJTIOYasi WCKOBOE 3asiBIECHWE M BO3pakeHUs
MO WCKY) He MJOJKHBI TpeBbllIaTh 45 gHei.
OnHako cocTaB apOWTpaka MOXET IpojJie-
BaThb CPOKM, €CJIU HAXOAUT 3TO OIpaBAAHHBIM.

Cmames 26
Ob6ecneunTesibHble Mepbl

1. CoctaB apbutpaxa MOXKET II0 Ipochde
KaKoi-Tn00O CTOPOHBI IIpeAIMcaTh OO0eCITeun-
TeJIbHBIC MEPHI.

2. ObGecnieunTtenbHasi Mepa — OTO Jrobas

BpeMeHHas Mepa, TMpu  TIOMOIIM  KOTOpPOU
B 11000 MOMEHT, TMpEAIIeCTBYIOIINI BbIHE-
CEHUIO  apOMTPaXXHOTO  pElIeHUsI, KOTOPBIM

OKOHYATEJbHO YperyJIupyercs CIOp, COCTaB apOM-
Tpaxka TMPEINUCHIBAeT TOM WM WHON CTOPOHE:

* TOIEePXUBATh WA BOCCTaHOBUTH
CTaTyCc-KBO JI0 pa3pelieHusl cropa;

* MPUHSATH  MEpPBl C  LEJbI0  Ipemy-
npexaeHus i) TeKyllero Wih Heu30exXHOro
yuepba wuiaum ii) ymepba caMomy apOUTpaxky
WIA  BO3NEPXMBATBCSI  OT  NPUHSITUSI  Mep,
KOTOpbIE MOIYT NPUYMHUTH TaKoil  yIepo;

* MPEJOCTAaBUTh CPEACTBA IS COXpaHECHUS
aKTUBOB, 3a CUYET KOTOPBIX MOXET OBITh HCITON-
HEHO Tocjenyoliee apOUTpakHOe pelieHue; WIn

* COXpaHATh  JOKa3aTeJbCTBa,  KOTOpHIE
MOTYT OTHOCUTBCS K JIeJly 1 UMETh CYIIEeCTBEHHOE
3HAYEHME JJIsI pa3pelleHus cropa.

3. CropoHa, 3ampalluBalolias oOecreum-
TEJbHYIO MEpPY COIJIaCHO IOAITYHKTAM «@» — <«C»
MyHKTa 2, yoexaaeT cocTaB apOUTpaxka B TOM, UTO:

* MOXET ObITb NPUYMHEH YIIepO, KOTOPHIA
HEJIb3$1 JOJKHBIM 00pa30M YCTPAHUTh ITyTEM TTPUCYK-
JIEHUST YOBITKOB, €CJIM PaCIOpsDKEHUE O TPUHSATAN
TaKoi Mepbl He OYJIET BBIHECEHO, M TAKOM YIIepO cyliie-
CTBEHHO IepeBeIINBaET YIIepO, KOTOPHIIf MOXKET OBbITh
MMPUYMHEH CTOPOHE, BOTHOLLIEHUH KOTOPOM ITIPUHUMA-
eTcsl TaKasi Mepa, ecJii 9Ta Mepa OyJeT IpeArnucana; u

* CYIIECTBYEeT pa3yMHass BO3MOXHOCTb TOTO,
YTO 3alpalliMBapollas CTOpoHa JOObeTCS ycrexa
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B OTHOLLIEHUU cylIecTBa TpeboBaHusl. JItodoe ornpene-
JIEHUE OTHOCUTEIBHO TaKO BO3ZMOXXHOCTM HE 3aTpa-
rMBaeT CBOOOMY YCMOTpPEHHUSI COCTaBa apOuTpaxka
TPY BBIHECEHUU JIIOOBIX ITOCJIEMYIOIINX OTIPEIEICHMIA.

4. TIpuMeHUTEbHO K TpPOChOE O MPUHSATUU
00ecreYnTeIbHOM  Mephl  COTIACHO  TOAMYHKTY
«d» TyHKTa 2 TpebOBaHUS, TIPEIYCMOTPEHHbIC
B TIOANYHKTaX «a» W <«b» MyHKTa 3, NpuMe-
HSIOTCS TONBKO B TOW Mepe, B KOTOpPOU
cocTaB apOWTpaxka CUMTAeT BTO YMECTHBIM.

5. CoctaB apOuTpaxka MOXET W3MEHMUTD,
MPUOCTAHOBUTh WM OTMEHUTb IPEANUCAHHYIO
UM 00eCIEeUUTEIbHYIO MEPY TI0 3asiBJICHUIO JII00O0M
U3 CTOPOH WM — TMPU MCKIIOUUTEIBbHBIX 00CTO-
SITeJIbCTBAX W TIOCJE TIPEeIBapUTEIbHOTO YBEIOM-
JIEHUSI CTOPOH — TI0 COOCTBEHHON WHMIIMATUBE.

6. CocraB apOuTpaka MOXeET IOoTpebo-
BaThb OT CTOpPOHBI, 3alpallvBaloleii obecre-
YUTETBHYIO Mepy, Mpea0CTaBUTh HajJe-
Kalee oOecredyeHMe B CBSI3U C 3TOM  MEpOM.

7. CocTtaB  apOuTpaxa MOXET MOTpe-
0oBaThb OT JIIOOOK W3 CTOPOH He3aMeIIn-
TEJIbHO PacKpbiTh HWHGpOpMalMI0O ©O JI000M
CYIIIECTBEHHOM  W3MEHEHUM  OOCTOSITEIbCTB,
Ha OCHOBaHMM KOTOPBIX Obla 3alpolleHa
WIM  TIpeanucaHa  oOecrieuMTeIbHas — Mepa.

8. Ha cropony, 3ampaluiuBarollyto OOecIeum-
TEJILHYIO MEPY, MOXET ObITh BO3JI0KEHA OTBETCTBEH -
HOCTb 3a JIIOObIe M3AEPXKKU U YOBITKHU, IPUIMHEHHBIC
TaKoM MepoiiJIto00i CTOpOHE, eCIM COCTaBapOUTpaka
BIOCJICICTBUU OITPEICIINT, YTO TIPU OOCTOSITEIBCTBAX,
CYIIECTBOBABIIIMX HA TOT MOMEHT, 3Ta Mepa He I0JIKHA
Obl1a mpeanucbiBaThes. CocTaB apOMTpaxka MOXKET
MPUCYIUTh  BO3MEIEHME  TaKWX  M3AepXKeK
M YOBITKOB B JIIOOOK MOMEHT pa30upaTelbCTBa.

9. OOpailieHue  CTOPOHBI K  CyaeOHOMY
opraHy ¢ TIpochOOli O TpUHATUU obecre-
YUTETbHBIX ~Mep He  JIODKHO  paccMaTpu-
BaTbCsl KaK HECOBMECTMMOE C COIJIallleHUEeM
00 apOuTpaxke UM KaK 0TKa3 OT 3TOTO COTJIalleHUSI.

Cmamovs 27
JokasaTenbcTBa

1. Kaxpmast cropoHa o00s13aHa J0Ka3aTb Te
00CTOSATENIbCTBA, Ha KOTOpPbIE OHAa CChLIAETCS
B0OOOCHOBaHNE CBOUX TPEOOBAHW M MJTW BO3paXKEHUIA.
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2. CBugetensiMM, B TOM 4YHCJIE CBUICTENISI-
MM-3KCIEpPTaMU, TIPEACTABISIEMbIMA CTOPOHAMU
JUTS1IaY M TOKa3aHUil BApOUTPaXkKHOM CY/Ie TOTI000MY
BOIpocy (hakTa WIN SKCIIEPTU3bI, MOTYT BBICTYIIATh
JIt0ObIE TM11a HE3aBUCUMO OT TOTO, SIBJISIETCSI JTM TAKOE
JIUII0O CTOPOHON apOMTPaxKHOTO pa3OUpaTeTbCTBA
M CBSI3aHO JIM OHO C KaKOi-T1M00 M3 CTOPOH KaKUM
ObI TO HU ObLTIO 0Opa3oM. Ecinu coctaB apouTpaxka
HE pacropsauTcs 00 MHOM, 3asIBICHUSI CBUACTENCH,
B TOM UYMCJIe CBUICTEIEH-3KCIIePTOB, MOTYT IMpei-
CTaBJISIThCS B TIMCbMEHHOM (hopMe 3a UX TTOAMUCHIO.

3. B mo6oif MOMEHT B XoAe apOUTPaKHOTO
pa3dupaTeabCcTBa  COCTaB  apOuTpaxa  MOXET
3aTpeboBaTh OT CTOPOH TIPEACTaBICHUE JTOKY-
MEHTOB, BEIICCTBEHHBIX MJM WMHBIX JOKA3aTeJIbCTB
B CPOK, YCTaHaBJIMBAaEeMbIii COCTaBOM apOMTpaxa.

4. J1omyCTUMOCTb, OTHOCHMOCTD, cyle-
CTBEHHOCTb W  3HAYMMOCTb  MPEACTABICHHBIX
JIOKA3aTeIbCTB OMPEAEISAIOTCS CaMUM  COCTaBOM
apouTpaxa.

Cmameos 28
CnywaHus

1. B ciyyae mnpoBeaeHHMSI YCTHOro pasOu-
paTenbCcTBa COCTaB apouTpaxa TIOJDKEH
YBEIOMUTD CTOPOHBI 0 jare, BpeMeHU

1 MECTe ero MpoBeIeHUS He MEeHee 4eM 3a 15 nHel.

2. CBujgerenn, B TOM YHUCIE CBUACTEIN-IKC-
MepThl, MOTYT 3aCJyIIMBAaTLCS MPH TaKUX YCIO-
BUSIX U OIpaIlUBAThCSI TAKMM 00pa3oM, KOTOpPbIC
yCTaHaBJIMBAIOTCS COCTaBOM apouTpaxa.

3. CaymaHusi TpOXOAdT TIPU  3aKPBITHIX
JIBEPSIX, €CJU CTOPOHBI HE JOTOBOPWINCH 00 MHOM.
Ha Bpems maum moka3zaHuil JIOOBIM CBUJAETEJIEM
WY CBUACTEJSIMU, B TOM YHCJIE CBUACTEISIMU-9KC-
rnepTaMu, COCTaB apOMUTpaxa MOXKET MOTpPeOOBAThH
yaaJeHus IpyTUX CBUIETENeil, B TOM YMCIIe CBUIE-
TeJIe-9KCIEPTOB, 3a MCKIIOYEHUEM  CJydaes,
KOT/a CBHUIETEEM, B TOM YHUCJIE CBUAETEICM-9KC-
MepToM, SBISIETCSI OfHA U3 CTOPOH apOUTpaxk-
HOTO pa30upaTesibCTBa, KOTOPOM, KakK IpaBWIIO,
He TpeajaraeTcs yIaauTbCsd CO  CIyIIaHUMA.

4. CoctaB  apbuTpaxa  MOXET  pacIo-
pAOMTBCS O  TIPOBEACHUM  OINpoca  CBUE-
Teaeil, B TOM UKCIE CBUICTENICH-2KCIEPTOB,
C TIOMONIBIO CPEACTB AaibHEH CBSI3M, KOTOpPbIC
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He TpeOyloT (U3MYECKOrO TPUCYTCTBUSI Ha
CAyIIaHUSX (HallpuMep, ¢ TIOMOIIbIO BUIEOCBSI3H).

Cmames 29

JKcnepTbl, HA3HAYEHHbIE
COCTaBOM apbuTparka

1. ITocne KOHCydbTallMi CO  CTOPOHAMU
COCTaB apOuTpaka MOXET Ha3HaYWUThb OJHOIO
WIA  HECKOJIbKMX  HE3aBUCHUMBIX  3KCIIEPTOB,
C TEM 4YTOOBI OHU TIPEACTABWIM €My NMUCbMEHHBIN
JIOKJIaJ TI0 KOHKPETHBIM BOIIpOCaM, yKa3aHHBIM
COCTaBOM  apOuTpaxa. Komuss ~ mokymeHTa
O TOpYYEHMH, BO3JOXEHHOM COCTAaBOM apOu-
Tpaxa Ha 9KCIepTa, HanpaBisieTCs CTOPOHAaM.

2. Jlo TOpuHATHS  Ha3HAYEGHUS  DKCIEPT,
Kak TIpaBuUJIO, TPEACTABJISIET COCTaBy apOMUTpaxa
U CTOPOHAM CBEIEHUS O CBOE KBaJIMdUKAIUU
U 3asBJICHUE O CBOCH OeCTIpUCTPACTHOCTH M He3a-
BUCUMOCTU. B TeueHue cpoka, ycTaHOBJIEHHOTO
COCTaBOM  apOuTpaxa, CTOPOHBI  COOOIIAIOT
CcOCTaBy apOuTpaxa O TOM, MUMEIOTCSA JIM Y HUX
Kakue-audo BO3paXkKeHUsSI OTHOCUTEIBLHO KBaJIM-
¢ukamumu, OecrpUCTPaCTHOCTU WJIM HE3aBUCH-
MocTH jJaHHoro oskcmepta. CocraB apOuTpaxa
HE3aMeIJINTEIbHO BBIHOCUT pELIeHUEe O TOM,
cjaenyeT JU TPUHSATH JIO0bIE TaKWe BO3PaXKCHMUS.
Ilocne Ha3HayeHUs SKcIepra Ta WIM MHAs
CTOPOHA MOXET TPEeACTAaBUTh BO3paxkKeHUE OTHO-
CUTEJIbHO KBaJuduKauu, OecrTpucTpacTHOCTU
WJIM HE3aBUCHMOCTU JaHHOTO 3KCIepTa TOJBKO
B TOM CJIy4yae, eCJIii 3TO BO3paXKeHUE 00YCIOBICHO
MPUYMHAMU, KOTOpPBIE CTalyd M3BECTHBI CTOPOHE
nocyie HazHayeHMs1. CocTaB apOuTpaxa He3aMe/-
JINTEJIbHO BBIHOCUT pEIlIeHWE O TOM, KaKhe Mephl
cJenyeT MPUHSTh, €CJU TaKUe MEPbl HEOOXOAUMBI.

3. CTtopoHBbI MPEeI0CTaBISIOT 9KCIIePTY
JIIO0YI0  OTHOCAINIYIOCST K Jedy WHGOpMaIUio
WK TIepefaloT eMmy JUIsl OCMOTpa JitoOble OTHO-
camecss K Jeay JOKYMEHTBI WMJIM  TOBaphl,
KOTOpbIE OH MOXET 3aTpedoBaTh OT HUX. JI10ObIE
CIIOpBl MEXIY CTOPOHOM W TakUM 3KCIIEPTOM
B OTHOIIIEHWM OOOCHOBAHHOCTU €ro TPeOOBaHUS
O TMpeacTaBieHUU WHMOpMALUU, JOKYMEHTOB
WJIM TOBApOB pa3pellaroTcss COCTaBOM apOMTpaxa.

4. Tlocne moayyeHusl JOKjdIaga dKcIepra
coCTaB apOuWTpaxka HampablsieT ero KOIUIO



CTOpOHaM; WM JOKHA OBbITh TpelocTaBIcHA
BO3MOXHOCTb BBIPa3UTh B IHUCBMEHHOM BUJIE
CBO€ MHEHME IO TOBOAY M3JIOXKEHHOW B JOKJIaae
nHpopMarmu. Kaxmas M3 CTOPOH MMEET MpaBo
03HAKOMUTbHCS c JIIOOBIM JIOKYMEHTOM,
Ha KOTOPBII 9KCIEPT CChUIAETCS B CBOEM JOKJIAJE.

5. Tlo mpocwbe 1000t U3 CTOPOH BKCIEPT
MocJjie Tiepefayrd CBOero J0KjJaaa MOXKET OBbITh
3aciayllaH Ha 3acelaHWM, Ha KOTOPOM CTOpOHaM
JIOJDKHA ~ OBITh ~ MpEAOCTaBlieHa  BO3MOXKHOCTH
MPUCYTCTBOBaTh U 3aJaBaTh BOMPOCHI IKCIIEPTY.
B xome aToro 3acegaHus to0ast U3 CTOPOH MOXKET
MPEACTaBUTb CBUICTENICH-OKCIEPTOB IJIsI  Jauu
MOKa3aHMi1 TI0 CMOPHBIM BorpocaMm. K takoii mporie-
Jype TPUMEHSIOTCS  TOJOXEHUS cTaTbu  28.

Cmameobs 30

HenpepacrtaBaneHne 4OKYMEHTOB
WJIN HEesIBKA CTOPOHDI

1. Ectu B TeyeHMWe cCpoKa, YCTaHOBJIEHHOTO
HacTosIuM PersiamMeHTOM WM COCTaBOM apOM-
Tpaxa, U 0e3 yKazaHusl YBaKWUTEJIbHON NMPUUYUHBI:

* HCcTell He MpEeACTaBIsieT CBOE WCKOBOE
3asBJICHUME, TO COCTaB apOWTpaxka BBHIHOCUT
MOCTAHOBJICHWE O MpeKpalleHUuu apOUTPakHOTO
pa3oMpareabCTBa, €CAM HE OCTaJloCh BOIMPOCOB,
10 KOTOPBIM MOXeT TpeOOoBaThCs pellieHUe, U COCTaB
apOuTpaka HE COYTET YMECTHBIM CJejaTh 3TO;

* OTBETYMK HE  TIPEACTaBIsSIET  OTBeTa
Ha yBeJOMJIeHUEe 00 apOuTpaXke WJIM CBOMX BO3pa-
JKEHUI TI0 MCKY, TO COCTaB apOUTpaxka IOCTaHO-
BJISICT MPOAOJIKUTH Pa3OMpaTeIbCTBO, HE paccMa-
TpUBas TaKoe HEIpeacTaBjleHue camMo Io cebe
Kak MpU3HaHWE MPAaBOTHI UCTIIA; MTOJOXEHUS HACTO-
SIIETO MOAMYHKTA MPUMEHSTIOTCS TakKe K HEMpe-
CTaBJEHMIO MCTIIOM BO3paXEHUN MO BCTpEY-
HOMY WCKY WIM TpeOOBaHWIO B LIESAX 3adera.

2. Ecnu cropoHa, Oyayyu JOKHBIM 00pa3oM
yBEIOMJIEHA B COOTBETCTBMU C HactosiiuMm Perna-
MEHTOM, He sIBJISIeTCS Ha 3acefaHue 0e3 yKa3aHus
YBOKUTEIBHOM TIPUYMHBI, TO COCTaB apOUTpaxka
MOXKET MPOAOIKUTH apOUTPaKHOE Pa30MpaTeIbCTBO.

3. Eciu cTopoHa, KOTOpOii cocTaB apOu-
Tpaxa JOJDKHBIM 00pa3oM MpPeIOKWI  TIpef-
CTaBUTh JOKYMEHTBI, BEIIECTBCHHBIC WM WHEBIC
JI0Ka3aTeIbCTBa, HE TIPEACTaBIsSIET UX B YCTa-
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HOBJICHHBII CpPOK 0e3 yKa3aHWSI YBaKUTEJIBbHOM
MPUYMHBI, TO COCTaB apOUTpaxka MOXET BBIHECTHU
apOuTpaxkHOe pellecHWe Ha OCHOBAaHUM WMEIO-
IIUXCSI B €ro pacIopsbKeHWM  JTOKA3aTeIbCTB.

4. Ecniu cTopoHe TpeamnucaHo IpeacTaBUThb
ornpeneseHHbIE MOKYMEHTBI, HO OHa 0e3 aocTa-
TOYHBIX OCHOBAaHWII HE IPEICTaBJISICT WX, COCTaB
apOuTpaxa J0JKEeH ¢eaTh HEOOXOAUMBbIE BHIBOIBI.

Cmames 31

3aBepLueHue
C/1yLLAHUM no aeny

1. CocTtaB apbutpaxa MOXET 3aIlpOCUTh
CTOPOHEBI O TOM, UMEIOTCS JIN Y HUX ellle KaKue-I100
JIOKA3aTeIbCTBA, WJIM 3asiBJICHUsI, WJIM CBUIETE]IN
IUIST 3acJIyIIMBAHMSI, U TIPU OTCYTCTBUM TaKOBBIX
OOBSIBUTH O 3aBepIICHMM CIyIIAaHWN 10 Jey.

2. CoctaB apbuTpaxa MOXET, €CJIU COuTeT
5TO HEOOXOAWMMBIM  BBUAY MCKIIOUUTEIBHBIX
OOCTOSITETCTB,  NPUHATH IO  COOCTBEHHO
WHULIMATUBE WJIM II0 XOJATaiiCTBy CTOPOHBI
pelieHre 0 BO30OHOBJICHUM CHYIIaHWI B JH000E
BpeMs IO BBIHECEHMSI apOMTPaKHOTO pEIIeHMUSI.

Cmameos 32
OTKa3 OT NMpaBa Ha BO3pa>XeHue

To oOcTOSITENBCTBO, YTO Kakas-TMb0 M3 CTOPOH
He BoO3pasWia He3aMeIJIMTEIbHO IIPOTUB JIH0OO0Tr0
HecoOoIeHNsT HacTosero PerimamMeHnTa min Jodoro
TpeOOBaHUSI apOUTPAKHOTO COIJIALIEHUs, CUMTa-
eTCs OTKa30M OT IIpaBa 3TOM CTOPOHBI 3asiBUTh
TaKOE BO3paKEHMWE, €CIM TOJbKO 3Ta CTOpPOHA
HE CMOXET JI0Ka3aTb, YTO C YYETOM OOCTOSITC/IHCTB
He3asiBICHNE BO3PaXCHMUSI OBbLIO OOOCHOBAHHBIM.

Paspen IV.
ApbuTparkHoe peLueHune

Cmamovs 33
NMpuHaTne pelueHn

1. Ilpu Hanuuuu Gojee 4yeM OAHOTO apOuTpa
Jo00e pelleHrWe WJIM MHOE IOCTaHOBJIEHUE
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cocraBa apoutpaxa MPUHUMAETCS
OOJIBLLIMHCTBOM apOUTPOB.

2. B OTHOLLIEHUU MPOLIECCYATbHBIX
BOMPOCOB  MpPU  OTCYTCTBUU  OOJIBIIMHCTBA

WIM B Cjydae, KOIJIa COCTaB apOWTpaxa YIToJ-
HOMOYMJT Ha TO apOuTpa-TpenceaaTes,
MOCJIEAHUI MOXET TPUHUMATh pEIIeHUe eIUHO-
JIMYHO, C TeM, OJHAKO, YTO €ro perieHue MOXKET
OBITb  TIEPECMOTPEHO  COCTaBOM  apOuTpaxka.

Cmameos 34

®opmMa 1 ropuamnyeckas cmna
ap6uTparKHOro pelueHus

1. CoctaB  apOuTpaxka  BIpaBe  BBIHO-
CUTb  OTHEJIbHbIE apOuTpaxkHble  PEIICHUS
[0 pa3JIMYHBIM BOMpOcCaM B pa3IMYHOE BpeMs.

2. Bce apOuTpaxkKHbIe peleHus
MU3J1araloTcs B MUCbMEHHOM dopme
U SBISIOTCS OKOHYATeJbHBIMU U 00s3aTesb-
HbIMU JJ11 CTOpoH. CTOPOHBI BBIMOJHSIIOT BCE
apOuTpaxkKHbIe peleHus He3aMeIJIUTENbHO.

3. CoctaB apbOuTpaxka yKa3biBaeT MOTHUBEI,
Ha OCHOBaHMM KOTOPBIX BBIHECEHO  apOu-
TpakHOE peIleHWe, 3a MCKIIOUYEHUEM ClIydaes,
KOTJa CTOPOHBI COMIACUJINCH, 4YTO apOMTpaKHOE
pellleHrue He JOJDKHO OBITh  MOTMBHUPOBAHO.

4. ApObuTpaxHoe pelleHue IOJKHO ObITh
MOAMMWCAHO apOUTpaMU, B HEM JOJKHBI OBbITh
yKazaHbl JaTa, Korga apOuTpakHOe pelIeHue
ObLJIO BBIHECEHO, U MecTo apbutpaxa. Eciau
Nnpyu Hajguuuyu Oojiee YeM OJHOro apouTpa
OIWH M3 HMUX HE MOAMNMMCHIBAeT apOUTpaKHOE
peluieHue, TO B pEIIEHUU JOJKHA  OBITh
yKa3zaHa TIpUYMHA OTCYTCTBUSI 3TOM MOAMMCH.

5. TommMHHUKMU apOUTpaxkHOTO
pellleHus, TOANMCaHHbIe apOuUTpaMu, HaIpaB-
JISIIOTCSL  COCTaBOM  apOuTpaxa  CTOpPOHaM.
Cmamos 35

NMpumeHnMoe npaeo,
«aApy>XeCctTBeHHble NoCpeaHUKn»

1. CocraB apouTpaxa MPUMEHSIET
HOPMBI TIpaBa, KOTOpPbIE CTOPOHBI  YKa3aiu

KakK TIoIexaliue IPUMEHEHUWIO TIpU pelIeHUH
criopa 10 cymectBy. Ilpy OTCYTCTBMM TaKoOTo
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yKa3zaHUsI CTOPOH COCTaB apOuTpaxka mpuMe-
HSET TpaBo, KOTOPOE€ OH COYTET YMECTHBIM.
2. CoctaB apOuTpaxka BBIHOCUT pellcHUe
B KQYeCTBE «IPYKECTBEHHOTO MOCPEAHUKA», W €X
aequo et bono, JUIIIb B TOM cJIy4ae, eCJlyd CTOPOHBI
MPSIMO YTIIOJJTHOMOYMJIM COCTaB apOUTpaXka Ha 3To.
3. Bo Bcex cayvasgx cocTaB  apOu-
TpaXxa TIpUHMMAaeT pellleHue B  COOTBET-
CTBUU C YCJIOBMSMM JOTOBOpa MNPU HAIUYUU
TaKOBOTO M C Y4YeTOM JIOOBIX TOPTrOBBIX
oOblyaeB, TPUMEHUMBIX K JaHHOW CHelKe.

Cmameobs 36

MupoBoe cornaiwueHue
WU Apyrme oCHoBaHus
DNA NpeKpaLleHns

pa3bupaTtesnbcTBa
I. Ecim 10  BbIHECEHUS  apOUTPaKHOTO
pelieHusI  CTOPOHBI  TOCTUTAIOT  COTJIAIIEHUSI

00 yperyaMpoBaHUU CIOpa, TO COCTaB apOMTpaxa
BBIHOCUT TIOCTAHOBJICHHWE O TpeKpalleHUuu apou-
TPaxXHOTO pa3dupaTebcTBa JMOO, ecau 00 3TOM
MPOCAT CTOPOHBI M COCTaB apOuTpaxka C HUMU
corjaceH, (UKCHUpPYET yperyJiupoBaHue B ¢dopme
apOMTPaKHOTO  pElIeHMSI Ha  COIMNIACOBAHHBIX
ycnoBusix. CocTtaB apOuTpaka He 00s13aH M3JaraThb
MOTHBBI Takoro pemieHust. [1pyn BeIHeceHUU apOU-
TPaXKHOTO PEIIEHMSI Ha COTJIACOBAHHBIX YCIOBUSIX
MPUMEHSIOTCS TTOJIOKEHUS MTYHKTOB 2 U 4 cTaTbu 34.

2. Ecim 10  BbIHECEHUS  apOUTPaKHOTO
pelieHusT MpOoAOoKEeHUEe apOUTpakHOro pasdupa-
TeJIbCTBACTAHOBUTCS HEHYKHBIM MJTM HEBO3MOXKHBIM
M0 KaKOW-IMOO JApYyroi IpUYMHE, HE YIOMS-
HYTOI B IMyHKTe 1, cocTaB apOuUTpaxa yBeAOMJISIET
cTopoHbl 1 LleHTp 0 cBoeM HaMepeHUU BBIHECTHU
MOCTAHOBJIEHUE O TIPeKpallleHuN pa30oupaTeabCcTBa.
CocrtaB apOuTpaxka BIpaBe BBIHECTU TaKoOe MOCTa-
HOBJIGHUE, €CJIM TOJbKO HE BO3HUKHYT BOIMPOCHI,
10 KOTOPBIM MOXET TpeOOBaThCs PellieHUE, U COCTaB
apOMTpaxka HE COUYTET YMECTHBIM caenaTh 3TO.

3. [NonMMHHUKKA TIOCTAHOBJEHUSI O IIpe-
KpalieHUuun apOMTPakKHOTO pazoupareabcTBa
WA KOMWU apOUTPaXHOTO pelIeHUsT Ha corja-
COBaHHBIX YCJIOBUSX, TOIMMUCAHHBIC apOUTpaMu,
HanpaBJIsA0TCS CTOPOHAM COCTAaBOM apOuTpaxa.



Cmames 37

TonkoBaHue
ap6buTpaKHOro peLueHus

1. B teuenue 30 nHeit rociie moaydyeHus apon-
TPpaXKHOTO pelleHus J10b0asi U3 CTOPOH, YBEAOMMB
JIpyrue cTopoHbl U LleHTp, MOXeT MPOCUTh COCTaB
apouTpaxka AaTh ToJKoBaHue pelieHus. CocTaB
apouTpaxka MOXET TMpeIJIOKUTh APYroil CTOpOHE
(ctopoHaM) B TeueHue 15 AHell M3IO0XUTL CBOU
KOMMEHTApUKU TI0  yKa3aHHOMY  XOJaTalCTBY.

2. Ecniu coctaB apOuTpaxka CUMTaeT 3aIpoc
000CHOBaHHBIM, OH JaeT TOJIKOBAaHUE B TUCbMEHHOM
dopme B TeueHue 45 nHel rmocie UCTeYEHUs AaThl
KOMMEHTUpPOBaHUs 3ampoca. TolakoBaHUE SIBSI-
eTCSl 4acThblo apOUTPAXKHOTO pelleHUsI, U K HeMY
MPUMEHSIIOTCS MOJOXEHUSI TYHKTOB 2—5 cTaThu 34.

Cmameobs 38

McnpaeneHne
ap6buTpaKHOro peLueHus

1. B teuenue 30 gHeit mocie moaydyeHus: apou-
TPaKHOTO pelICHUs JI100ass U3 CTOPOH, YBEIOMUB
Ipyrue cTopoHbl U LIeHTp, MOXeT MPOCUTh COCTaB
apOuTpaxka WCIPaBUTL JIIOOYIO  IOMYLIEHHYIO
B apOUTpakHOM peEIIeHUM OINMOKY B pacyueTax,
OMUCKY UM OMeyaTKy J1ubo Jo0yio NHYIO OIIUOKY
WIM yIOyIIeHWe aHaJOTMYHOIo Xapakrtepa. Ecim
coctaB apOuTpaxa cOYTeT 3Ty MNPOCHOY OMpaB-
JIAHHOI1, OH BHOCUT COOTBETCTBYIOIIIEE NCITPABICHHE
B TeuyeHue 45 AHElH Tocie TOoJIydeHUs] MPOCHOBI.

2. B Tteuenue 30 npgHeil mociae coo00-
IIEHUS  apOUTPaXHOTO  pelIeHUs  CTOpOHaM
cocTaB apOuTpaxka MOXKET WCIPaBUThL TaKOIo
poima OIIMOKM TI0 COOCTBEHHOM WHWIIMATHUBE.

3. Takue wucrnpaBleHUsI BHOCATCS B IHUCh-
MEHHOI (opMe U SIBISIIOTCS COCTaBHOM 4YacThbIO
apOMTPaKHOTO pelieHnsl. B oTHOIIeHM HUX TIpUMe-
HSIIOTCS TIOJIOKEHUS TTyHKTOB 2, 4 u 5 cratbu 34.

Cmames 39

JdononHutensbHoe
ap6buTpakHoe pelueHne

1. B Tteyenue 30 nHeil mociae MOMyYeHUS
MOCTAHOBJIEHUSI O TMpeKpallleHUuW pa3dupaTesbCcTBa
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WM apOWTPaKHOTO pelIeHUs Jtobas M3 CTOPOH,
YBEIOMUB JApYyrue CTOPOHBI U LIeHTp, MOXET MpOCUTh
COCTaB apOUTpaxka BHIHECTH apOUTPaXKHOE pelIeHUe
WM  JOMOJHUTEIbHOE apOMTpaXkHOE peIIeHUE
B OTHONIICHWU TpeOOBaHU, KOTOpbIC TIPEIbSIB-
JSJIMCh B XOJe apOUTPaXKHOTO pa30MpaTeIbCcTBa,
HO [0 KOTOPBIM HE ObUTM ITPUHSTHI PEILIEHUSI COCTABOM
apoutpaxka. CocTaB apOUTpaxka MOXET TPeUTOKUTh
JIpyroii cTopoHe (CTOpOHAM) TTPOKOMMEHTHUPO-
BaTh yKa3aHHOE XOJaTaiiCTBO B TeyeHUe 15 MHENA.

2. Eciu cocraB apouTpaxa CUMTaeT MPOCHOY
00 apOUTpakHOM pelIeHUU WIM JOTOJHU-
TETLHOM apOUTPa)XHOM peIIeHUN OIpaBIaHHOM,
To B TedyeHue 60 mHEl Mocjae TONydyeHUs TaKou
MPOChObI OH BBIHOCUT WJIM JOTOJHSIET CBOE
pemreHue. Ilpu HeoOXOAMMOCTH COCTaB apOu-
Tpaxka MOXET MPOUIMTh CPOK, B TEYCHUE KOTO-
poro OH JODKeH BBIHECTM TaKoe pelieHue.

3. Ilpu BbIHECEHUU TaKOTo apou-
TpPaxkHOTO peleHust WIN JTOTTOJTHUTEb-
HOTO  apOWUTpPaXHOTO  pEelIeHUus  TMPUMEHSsI-
IOTCSI  TIOJIOXKEHMSI IIyHKTOB 2—5 crathu 34.
Cmamos 40
KoHduageHunanbHOCTb

1. Ecniu cTOpOHBI HE JOTOBOPUJIMCH B MUChH-
MeHHOI ¢opMe 00 oOpaTHOM, TO OHHU 00S3y-
I0TCA  COXpPaHATb KOH(MUASHIMATbHOCTh BCEX
apOUTpaXHBIX pelIeHUd W TOCTAaHOBJEHUIA,
a TakXe BCEeX MaTepuaioB, MpPeACTaBICHHBIX
CTOPOHAMM B XOJ¢ apOUTPaXXKHOro pa3duparesib-
CTBa, KOTOpBIE HE SBJSIOTCS OOIIECTBEHHBIM
JOCTOSIHMEM, 3a MCKJIOYEHUEM cJiydyaeB, Korjaa
packpbiTue MHGOPMALIMU MOXKET MOTpedOBaThCS
OT CTOPOHBI B COOTBETCTBUM C IOPUAUYECKON
00513aHHOCTBIO, JUISl 3alIMThl WM pealu3aluu
npaBa WJIM [J TPUBEACHUS B MCIIOJHEHUE
WIM OCIlapuBaHUsl apOUTPaKHOTO pelIeHMUS
B XOJe pa3duparesbCcTBa B CyAeOHOM oOpraHe.
DTO 0053aTEJbCTBO TaKXe pacIpoCTpaHsIeTCs
Ha apOUTPOB, HAa3HAYEHHBIX CYJOM BKCIIEPTOB,
cekperaps coctaBa apbuTpaxa u LleHTp.

2. Ob6cyxneHnusT B apOUTPaKHOM CYAE TaKxKe
SIBJISIIOTCS  KOHPUACHUMANIBHBIMU, 33 HCKIIIOYe-
HUEM CJydaeB, KOrja packpbiThe WHOOpMaIuu
MOXET TIOTpebOoBaTbCsl IO  PEHICHUIO  Cyaa.
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3. LeHTp 00s13yeTCs He MyOJIMKOBATh HUKAKIE
apOMTpaxkHbIe pEIICHUST WM WX YacTU, KOTOPHIC
cojepxKaTr JIMYHYIO UHGopMauuio o  J00oit
U3 CTOPOH, 0e3 MpeaBapUTe]IbHOTO MUCbMEHHOTO
corjacusi BCeX CTOPOH.

Cmames 41

NcTpeboBaHune
N YHUYTOXKEHME JOKYMEHTOB

1. CropoHa, nipencrasusiias LieHTpy opyUruHaibl
JIOKYMEHTOB, JIOJDKHA B MMCbMEHHOM BHJIE TOTpeOO-
BaTh BO3BpaTa TakKUX JOKYMEHTOB B T€UEHUE ICBSITU
MECSILIEB C JaThl HarpaBieHUs el apOUTpakKHOTrO
petieHus1. [To ucreyeHuu ykazaHHoro cpoka lLleHTp
HE HECET OTBETCTBEHHOCTU 3a TaKUe JOKYMEHTHI.

2. Bce KOTIMU JIOKYMEHTOB, npea-
CTaBJICHHBIC CTOpOHAMU WM apouTpamu
B LleHTp M HAOOOPOT, MOTYT OBITH YHUUYTOXEHBI
MO MCTEYEHMM JEBSATH MECSIIeB C JIaThl HampaB-
JIEHUSI CTOPOHAM KOTHUM apOUTPaKHOTO PEIeHUS.

Paspen V.
Pacxopabl Ha apbuTpak

Cmamos 42
OnpepeneHue TepMmnHa
«U3OEPIKKUN»

1. CocraB apouTpaxka yCTaHaBJIMBAET
CYMMY apOMTpaxKHBIX M3IEpKEK B  OKOHYA-

TECJIbHOM ap6I/ITpa}KHOM peieHnun M, €CJIN COYTCT

1eJ1Iecoo0pa3HbIiM, B JIIOOOM JPYrOM PpEIICHUU.
2. TepMuUH <«U3OEPXKKU» BKIIOYAET B CeOs
TOJIBKO:

* PperucTpaLMOHHBINA COOpP, KOTOPbI ompeae-
JISIETCS B COOTBETCTBUU CO cTaTheil 43 PernameHTa;

* aIMUHMCTPATUBHBIC COOPHLI, onpeacsieMble
B COOTBETCTBMU CcO cTatbeil 44 PernameHTa;

* TOHOpaphbl cocTaBa apOuTpaxa, omnpeaess-
eMbIe B COOTBETCTBUHU CO cTaTheil 45 Pernamenra;

* pasyMHbIe AOPOXHbIE W WHbIE PACXOMIBI,
IMOHECEHHbIe apOUTpPaMU;

* pa3yMHbIE PacCXObl
9KCIEPTOB U PYIYIO

Ha KOHCYJIbTallMU
noMoub  (MepeBo/,
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COCTaBJIEHWE OTYETOB IO Neay U T.J.), HEOoOXO-
JIMMYIO COCTaBy apOMTpaxa;

* pa3yMHbIC JOPOXHBIE M HWHBIE PACXOJbI
CBUIETENIEl B TOM Mepe, B KakodW Takue
pacxombl  YTBEPXKIEHBI COCTABOM  apOUTpaxa;

* IOPUANYECKHUE U MHBIC pacXObl, TOHECEHHbIE
CTOPOHAMHU B CBSI3U C apOUTPaXKHBIM pazOMpaTesTb-
CTBOM, B TOI Mepe, B KaKoii COCTaB apOUTpaxKa orpe-
JEJTUT, YTO CyMMa TaKUX PACXOJOB SIBISIETCS Pa3yMHOI;

* J1I00OBIE TOHOpapbl W PacXoibl KOMIIe-
TEHTHOTO opraHa B chydae, eciau lLleHTp
He Ha3HayeH B KauecTBe KOMIIETEHTHOIO OpraHa.

3. 3a TonKOBaHWE, WCTIpPABICHUE WIU JOTIOJI-
HEeHUe JII000ro apoOUTPaKHOTO PEILIEHUSI B COOTBET-
CTBUU co cTaThbsiMM 37—39 cocTaB apouTpaka BIpaBe
TpebOBaTh KOMIEHCAIIMM M3ACPKEK, YKa3aHHBIX
B TIPEABIAYIIEM IyHKTE, HO HE MOXET YyCTaHaB-
JIUBaTh KaKWe-JIMOO JIOMOJHUTENIbHBIE COOpHI.

4. Bciydae eciav CTOpOHBI apOUTPasKHBIX pa3ou-
parenbeTB ad hoc goroBapuBaroTcs 0 ToM, 4yTo LleHTp
MPENOCTABISICT CBOIO aIMUHUCTPATUBHYIO TTOMOIIIb
TakKuM apOuTpaxkaM, TPUMEHSIIOTCS TIOJIOXKEHUSI,
MPEAYCMOTPEHHBIE B HACTOSIIIIEM pa3iesie, 3a UCKITIO-
YeHWeM CJydaeB, KOrJa CTOPOHBI JOrOBapUBaIOTCS
00 MTHOM OITpeIeJIECHUY TOHOPAapOB cOCTaBaapOUTpaka
WIMOTIPUMEHEHUUAPYTUXITPABUIBITOMOTHOIICHUH.

5. B ciiydae BbIHECEHMST COCTaBOM apOUTpaxka
MOCTAHOBJICHUsI O TIPUHSATUS OKOHYATEJbHOTO
pelIeHusI o IpeKpalleH pa3oupaTebCTBa B COOT-
BETCTBUM cO cTaTheil 36 PermamenTa LleHTp ompe-
JeNIsieT apOUTpakHbIE PAcXO/bl C yUeTOM MOMEHTA
MpeKpalieHns COCTaBOM apOMTpaxka pa3omparesib-
CTBa, MPOJEJIaHHON COCTaBOM apOuTpaxa paboThI
M JOPYIMX  COOTBETCTBYIOIIMX  OOCTOSITEJIbCTB.

6. Pacxonpl  orutauMBalOTCA ~ CTOPOHAMM
LleHTpy HaJIMYHBIMM WU 3aBEPEHHBIM YEKOM
Ha uMs lleHTpa M JOCTaBASIOTCS MO €ro aapecy.
3a UCKIIOYEHUEM perucTpalMoHHOro cbopa,
orjlaTa  pacXoloB  MOXET ObITb  IPOM3BE-
JeHa OaHKOBCKMM TMEpPeBOAOM C YyKa3aHUEM
HoMepa Jena 0e3 B3uMmaHMsa 1iaThl ¢ LleHTpa.

Cmames 43
PerncrpaumoHHbiv c6op
1. Ilpu nojave YBEAOMJICHUS

00 apOuTpaxke WuCTell yIJauyuBaeT perucrpa-



LIMOHHBIKH cbop B pasmepe 500 (msaTucor)
nonnapoB CIIA. Takyio Xe CcymMMy YyIUTauM-
BacT OTBETUYMK TIpU IIoJade BCTPEYHOrO UCKa.

2. Ecim peructpallMOHHBINA cOOp MpuU moaaye
yBeAOMJIeHUsI 00 apOWTpaxe WM BCTPEYHOIO
ucKa He yruiadeH, LleHTp He peructpupyer neso
WJIA BCTPEUHBIN UCK.

3. PeructpaunoHHbIli cOOp He TOMIEKUT
BO3BpaTYy.

Cmamos 44
ALMUHUCTpPATUBHbIE COOPDI

1. AIMUHUCTpaTUBHbIE COOpBI  ONpeaess-
JOTCSI MICXOsI U3 CITOPHOI CYMMBI B COOTBETCTBHUU
¢ Tabmuueir 1, mnpunaraemMoil K HacTOSIIEMY
Pernamenry.

2. CniopHasl cymMMa J0JKHA OBITh COBOKYTTHOM
CTOMMOCTBIO BCeX TpeOOBaHMIA, BCTPEUHBIX TPeOO-
BaHUWU 1 3a4ETOB.

3. Ecau copHasi cyMMa He MOXeT OBITh ycTa-
HoBJIeHa, LleHTp ompenessgeT pa3Mep afMUHUCTPA-
THUBHBIX COOPOB C YYETOM BCEX COOTBETCTBYIOIINX
00CTOSITENIbCTB.

4. MakcuMalibHasi CyMMa aIMUHUCTPATUBHBIX
coopoB coctaBisier 50 000 (TMATbAECAT THICSY)
nonnapos CIIA.

5. B MCKITIOUUTENBHBIX  OOCTOSITEILCTBAX
LleHTp MOXET OTKJIOHSATBCS OT CYMM, KOTOpPBIE
yKa3aHbl B Ta0uIe 1, mpuiaaraeMoii K HaCcTOSIIEMY
Pernamenry.

Cmamosa 45

ITonopapot cocmasa apoumpaxnca

1. ToHopap apbuTpa omnpeaeasaeTcss UCXOIs
U3 CITOPHOI CYMMBI B COOTBETCTBUM C TaOJMIIAMU
2 u 3, npujaaraeMbIMU K HactosiieMy PermameHTy.

2. CniopHas cyMMma JOJI>KHA OBITh
COBOKYITHOM CTOUMMOCTBIO BCEX Tpebo-
BaHMI, BCTPEUHBIX TpeOOBaAaHUII U  3a4YETOB.

3. Ecaiu cmopHasi cyMMa He MOXET OBITh
omnpeneneHa, LleHTp onpenesieT roHOpap cocTaBa
apOuTpaxa C YYEeTOM BCEX COOTBETCTBYIOIIUX
00CTOSITEIbCTB.

4. Ectu  cymMma crmopa He  TpEBBIIIAET
3 000 000 (tpm wmwunnuoHa) noanapoB CIIA,
roHopap apburpa omnpeaensercss Kak (UKCHU-
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poBaHHas CyMMa B COOTBETCTBUU C TaOaMuei
2, mpwiaraeMoil K HacTosuiemy PermameHry.

5. Ecim cymMma cropa MPEeBbIIIAET
3 000 000 (tpm wmunnuoHa) npojapoB CIIA,
ToHOpap apOWTpa ONpenesieTcs] B COOTBETCTBUU
CO IIKaJoW, KoOTopasi TIpMBeAeHA B TaOJuUIlEe
3, mpwiaraeMoii K HacTosuiemy PernmameHry.

6. O6mas cymMa TOHOPapoB apou-
TPOB  pacmpenesseTcs CIEIyIIUM  00pa3oM:
40% — TmpeacemaTeql0 cocTaBa  apOUTpaxka
u 30% — KaxaoMmy coapOUTpy, €cld WHOe
HE COIJTacOBaHO 4YJe€HaMU cocTaBa apOuTpaxa.

7. ApObuTp UMeeT MpaBo TOJBHKO HAa TOHOPApHI,
OIpejie/isieMble B COOTBETCTBMU C TaOauuamu 2
U 3, mpuwiaraeMbIMM K HacTosiieMmy PerimaMeHTy,
KOTOpbIE CUYMTAIOTCS YTBEPXKIACHHBIMU apOUTPOM
Npy TPUHATHM MM CBoel Mmuccuu. PemeHue
Ilentpa o pa3mepe roHopapa apouTpa B COOTBET-
CTBUM CO IIKaJIOW, KOTOpas MpuBeAcHa B TabiIule
3, mpujaraemMoii kK HactosieMy PernameHty, siBis-
€TCSI OKOHYATEJbHBIM U MEePECMOTPY HE TOJJICKMT.

8. ToHOpaphl BBITIAYMBAIOTCS COCTaBYy apOu-
Tpaxa TIOCJE¢ BBIHECEHUS MM OKOHYaTeJbHOTO
pelieHus, MoamucaHHoro apoutpamu. Jlo BbIHE-
CEHUSI OKOHYATEJbHOTO0 apOUTPaKHOTO pelIeHUS
Mo ITpoch0e cocTaBa apOUTpaKa, HO He paHee yCTHOTO
clyllaHus, yKa3aHHOro B cTaThe 28 PeriaMmeHra,
MOXKET OBITh BBITJIAYEH aBaHC, HE MPEBBILIAIOIIUI
MOJIOBUHBI AETTIOHUPOBAHHOTO TOHOpapa apoOUTPOB.

9. LleHTp MO COMIACOBAaHUIO C OCTAJbLHBIMU
apouTpaMu  OIpenesseT TOHopap  apOuTpa,
KOTOpBIIi CKOHYaJICS TIOC/e TIPUHATUSL CBOEM
JOJDKHOCTU WM J0 BBIHECEHUS apOUTPaKHOTO
pelIeHMsI, C YYETOM BBITOJHEHHONW UM pabOThI
M JIPYIrMX COOTBETCTBYIOIIMX  OOCTOSITEJIbCTB.

10. ApOUTp, OTCTpaHEHHBI B COOTBETCTBUU
cO cTaTheil 12 WK MOJYYMBIINI OTBOA B COOTBET-
CTBMU CO CTaTheil 13, He UMeeT IpaBa Ha MoJIydeHUe
roHopapa.

11. ApOuTp He MOXKET MNpPSIMO WM KOCBEHHO
3aKJTI0YaThCOMIAIIEHNSI COCTOPOHAMU WIIM UXTTPEICTa-
BUTEJISIMU B OTHOILIGHUM CBOETO TOHOpapa Win apou-
TPaKHBIX PACXOA0B. APOUTP TaKKe HE JOJLKEH MPSIMO
WM KOCBEHHO MNPUHMMATh TOAAPKU WM OCOObIC
MPUBWIETMM OT JIIOOOM U3 CTOpPOH apOuTpaxa
WY UX TIpEICTaBUTENIC HU 10 Hayaia apOUTPasKHOTO
pa30oupatesbCTBa, HM BO BpeMsl WIM TOCTE HEro.
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12.B  UCKIIIOUUTEJIBHBIX  OOCTOSITEIbCTBAX
Llentp moxer ¢ omodbpeHuss KoHCyIbTaTMBHOIO
KOMUTETa OIpelesIMTh TOHOpap cocTaBa apOu-
Tpaxka B pa3Mepe 00JblleM WIXM MEHbIIEeM, 4YeM TOT,
KOTOPBIN MOJIydusics Obl B pe3yabTaTe MPUMEHEHUS
TaOMWIBl 2 WKW IIKaldbl, YKa3aHHOW B TaOJMIIEe
3, mnpuiaaraeMblx K HacTosuemy PerigameHTY,
IpY YCJIOBUM, YTO pa3HULIa He mpeBbimIaeT 25%.

Cmamos 46
Pacnpepenenue nsaeprxek

1. ApOuTpakHble W3AEPXKKH, KaK IPaBuUoO,
OIJTAYMBAIOTCSI TIPOUTpPABIIEH €0 CTOPOHON
win cropoHamu. OpHaKO cocCTaB apOuTpaxka
MOXET pachpeneuTh JIIOOble TaKue W3AEPKKU
MEXIy CTOPOHaMH, €CJIM CUYMTAaeT TaKoe pacrpe-
JIleJIEHUE pa3yMHBIM C YYETOM OOCTOSITEILCTB JIeJia.

2. CocraB apouTpaxka B OKOHYa-
TEJIbHOM  apOUTPaXHOM pEIIeHUU WU, ecu
OH COYTET IEIeCcO00pa3HbIM, B JIIOOOM JPYyromM
pellleHUU OIpenessieT CYyMMY, KOTOpYlO OfHa
U3 CTOPOH o00si3aHa YIUIATUTh JAPYTrOii CTOPOHE
B pe3yJIbTaTe PEIIeHUS O pacIipeaeIeHUN U3IepKeK.

Cmamos 47
JenoHnpoBaHue pacxoaos

1. Jo Hayama apOUTpaxkHOTO pa3doupaTeib-
CTBa CTOPOHBI BHOCAT B LIeHTp ycTaHOBJICHHbBIC
aIMWHHUCTpPATUBHBIC U apOMTpaxKHbIe cOophl. Ecim
MHOE HE COTJIaCOBAHO CTOPOHAMM WM HE TIPUHSITO
COCTaBOM apOuTpaxa, pacXoabl U U3AEPKKH,
3a UCKJIIOYEHUEM PErMCTpallMOHHOIOo cbopa, oruia-
YUBAIOTCSI B PABHBIX JOJISIX MCTIIOM M OTBETYMKOM.

2. Eciu TpeOyeMble NEMO3UTHl HE OyayT
BHECEHBI B MOJIHOM oObeMe B TeueHue 15 mgHeit
rnmocJje nmojydeHus 3arnpoca, LleHtp nundopmupyer
00 3TOM CTOPOHBI, YTOOBI OJHA WM HECKOJbKO
U3 HUX MOTJIM Mpou3BecTH Taarex. [1pu Hemo-
JIydeHMM JaHHoOTo T1uiaTexa LleHTp BmpaBe
IIPUOCTAHOBUTL WJIM TNPEKPaTUTh apOUTpakHOE
pa3bupaTeabCcTBO, €CJIM COCTaB cocTaBa apoOu-
Tpaxa ele He TOJHOCThIo c(hOpMUPOBaH
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WIM €clIM OH He HavyaJl pa30dupaTesbCcTBO;
B TpOTUBHOM ciiyyae LleHTp MoOXeT MpocuTh
CcOCTaB apOUTpaxka MPUOCTAHOBUTH MJIM TIpeKpa-

TUTh TakKoe apOUTpaxkKHOe pa30upaTebCTBO.
Cmameos 48
Pacxopbl
ITomumo AIMUHUCTPATUBHBIX TOHOPAapOB

U ToHOpapoB apobutpoB LleHTp ycTaHaBIMBaeT
CYMMY JUISl TIOKPBITHS JIIOOBIX pPa3yMHBIX JOPOXKHBIX
M WHBIX PacXoJ0B, YIOMSHYTHIX B TIOAITYHKTaX
«d», «e», «» u <«h» mnyHkra 2 crtatbu 42.

KoHcynbTaTUBHLIN
kKomuteT LleHTpa

Cmames 1

Co3paHue
KoHcynbTaTMBHOro KOMMTETA

1. Kaupckuit PETUOHAIbHBIN LICHTP
MEXAYHApOIHOTO  KOMMEPUECKOro  apOuTpaxa
(CRCICA, Uentp) wumeer KoHCYIBTaTUBHBIN
KOMUTET, COCTOSIIMI W3 Mpeaceaaressi, IBYX
3aMeCTUTeNIeil  TIpeacenaTesisi W IIECTHAALATU
4yjaeHOB, HaszHauyaemblx Jlupektopom LleHTpa
u3 yuciaa uieHoB [lomeyuTeabCcKOTro coBeTa,
a TaKKe BUIHBIX apUKAHCKUX, a3UaTCKUX U APYTUX
nedreneid, Creluaau3upylolmmuxcs B obJacTu
MEXIYHapOIHOTO  apOWTpaxa W  TOPTrOBIW’.

2. ITocne Toro kKak KoHCy/IbTaTUBHBINA KOMUTET
MOJHOCTBIO C(OPMUPOBAH, OH JOJKEH H30paTh
M3 YKMClIa CBOUX YJIEHOB MpecenaTess U ABYX 3ame-
ctuteneit nmpeacenarens. Cpok MOJHOMOYMIA Mpe-
cemaressi U 3aMeCTUTEel TMpeacenareiss COCTaB-
JISIET YeThIpe roja C BO3MOXHOCTBIO TPOJJICHUS.

3. lpencenarenb M 3aMeCTUTENM Mpeacena-
TeJis U30MPaloTCs MyTeM aKKJIaMalluy UJIu TaiiHOTO
rojiocoBaHusi. M30paHHBIM cUUTaeTCs KaHIWIAT,
MOJYYMBIIMM  HaWOOJbIlIEe YHUCJIO  TOJOCOB.
Ilpencenarenb MpoaoykKaeT 3aHUMATh  CBOIO
JTOJIKHOCTh 0 M30paHusi HOBOTO TipencenaTenis'’.

9 Pedaxuyus nosodcenus 6 coomeememeuu ¢ Pewenuem Koncynomamuenozo komumema KPLIMKA om 9 anpens 2020.
19 Cnucok deticmeyroujux unernoé Koncysbmamuernozo komumema KPIIMKA docmynen no adpecy: https.//crcica.org/advi-

Sory_committee.aspXx.
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Cmames 2

CpoK nos1IHOMoO4YUM
KoHcynbTaTMBHOro KOMMUTETA

CpOK MOJTHOMOYUIA KOHCYJ’[I)TaTI/IBHOFO KOMUTETA
COCTaBJIACT YETHLIPEC roga M MOXKET OBITh IpOoaJICH
OIHWH pa3 Ha AHAJIOTUYHBIA CpOK, €CJIn HMHOC
HC YCTAHOBJICHO B CUITY OCOOBIX OOCTOSITEJIbCTB.
B cjydgyac c€CJIM AJOJDKHOCTb OJHOIro M3 4YJICHOB
CTAaHOBUTCS BAaKAHTHOW B TEUYECHUE CpoKa €ro
MOJTHOMOYMI, BMECTO HErO0 HAa3HAYaeTCd HOBBIN
YICH A0 OKOHYaHuA CpoKa ¢€ro MOJTHOMOY M.

Cmames 3

MonHomMouuna
KoHcynbTaTMBHOro KoMuUTeTa

1. KOHCY/JBTaTUBHBIA ~ KOMMTET  OOJiagaet
MOJTHOMOYMSIMU, KOTOpbIE MPEAYCMOTPEHDI
ApOutpaxHbsiM  perjameHToM LleHTpa, BcTy-
nuBIIMM B cuiy 1 maprta 2011 roma (PernameHT),
a TakXke JIOOBIMM JPYTUMHU TTOJTHOMOYMSIMMU,
KOTOpbIe MOTYT OBITb YIOMSIHYTHI B Oyaylliem
ApbutpaxHoMm periameHte lleHtpa. B ux uyucre:

* KOHCYJIbTUPOBAHHE B CBSI3U C pELICHUEM
Ilentpa He mpomo/KaTh apOMTpakHOE pa3dupa-
TEJIbCTBO B COOTBETCTBUU CO CTaThell 6 PeriamenTa;

* KOHCYJIBTUPOBAaHHE B CBSI3U C pELICHUEM
Ilentpa 00 oTKa3ze B Ha3HAUYeHUU apOUTPOB
B COOTBETCTBUU C MYHKTOM 5 cTaThbu 8 PernameHTa;

* MPUHSITHUE peLIeHUsT 00 OTCTpaHEHUU apOU-
TPOB B COOTBETCTBUMU cO cTaTbeil 12 PermamenTta
OecnpUCTpacTHBIM U HE3aBUCHUMBIM  TPEXCTO-
POHHUM CHOELUaTbHBIM KOMUTETOM, KOTOPBIi
oynetr chopmupoBaH lleHTpoM U3 4Kcia YIEHOB
KoHcynbraTuBHOTO KOMMUTETa ©0€3 pacKpbITUS
X UMEH cTopoHaMm. PelieHne mnpuHUMAaETCs
OOJIBIIMHCTBOM ~ TOJIOCOB  YJIEHOB  CIELAA/Ib-
HOTO KoMuTeTa 0e3 OOBSCHEHUS MPUUYUH
U SBJISIETCS OKOHYATEJIbHBIM M HEOCIOPUMBIM'!;

* MpPUHSTHE pelleHusT o0 OoTBoAe apOu-
TPOB B COOTBETCTBMU C NYyHKTOM 6 cratbu 13
Pernamenta  OecrpucTpaCcTHBIM UM HE3aBU-
CUMBbIM TPEXCTOPOHHUM  CIeUMaTbHBIM KOMU-
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TETOM, KOTOpBI OyneT chopmupoBaH LleHTpoMm
u3 uymciaa wieHoB KOHCYJIbTaTUBHOTO KOMMTETA
0e3 packpbITMSI UX MMeH cTopoHaM. Peienue
MpUHUMAETCSI OOJBIIMHCTBOM TOJIOCOB WJIEHOB
CMEeUaTIbHOTO KOMUTETa 0e3 0OBbSICHEHUST TPUINH
U SBISIETCS OKOHYATEJbHBIM M HEOCITOPUMBIM!'Z;

* KOHCYJbTMPOBaHME B cjyyae pelIeHus
Ientpa, Kacawlierocss  JUIIeHUsT 1000
W3 CTOPOH TMpaBa Ha3HAUYMThH 3aIllaCHOro apOuTpa
B COOTBETCTBUU C ITYHKTOM 2 cTaThu 14 PernaMenTa;

* KOHCYJBTMPOBaHMWE B Clydyae ONpeaesieHus
LleHTpOM B COOTBETCTBMM C IIYHKTOM 12 cTaTbu
45 PernaMeHTa TroHOpapa cocTaBa apOUTpaxa
B pa3Mmepe OOJbIIEM WM MEHbIIEM, YeM TOT,
KOTOPBIi MOJYIMIcs Obl B pe3yJibraTe MpUMEHEHUS
Ta0JIMIl TOHOPApOB, MpuUaraeMbix K PeriameHTy.

2. KoHCynbraTMBHBIM KOMUTET MOXKET jese-
TMpOBaTb HEKOTOPbIE M3 CBOMX  ITOJIHOMOYUIA
Hupektopy lleHTpa nmast TpUHSTUST HEOOXOMMMBIX
peleHnit, 0COOEHHO B CiIydae pelieHusT He MPOaoi-
XaThb apOUTpaKHOE pa3doMpaTeIbcTBO B COOTBET-
CTBUM CO cTaTheli 6 PernmameHTta W ompeneieHUst
pa3Mepa ToHoOpapa cocTaBa apOWTpaxa Ha YpOBHE
BBIIIE WJIM HMXE TOTO, KOTOPBIN OBLI ObI TMOJyYeH
B pesyiabraTe TIpMMEHEHUs TaOaull TOHOPapOB,
npuaraeMbiX K PernameHTy, corjacHO IyHKTy 12
ctarbu 45 Permamenra. Jlupektop LleHTpa mpenctas-
JsieT KOoHCY/IBTaTUBHOMY KOMUTETY OTYET O IpPOBe-
JEHHBIX TIPOLIeAypax WM TPUHSTHIX PEIICHUSIX
B COOTBETCTBUM C JICJICTMPOBAHHBIMU (DYHKIIUSIMH.

3. Iupektop ILleHTpa MOXeT HPOBOAUTH
ocoOble  KOHcynabraumu ¢ KoHCyIbTaTUBHBIM
KOMHUTETOM o CIeAYIOIIUM BOIpOCaM:

* pacCMOTpeHHue  TIOTCHLMAJIbHBIX  TIpel-
JIOXEHUI OTHOCWUTETbHO BHECEHUS W3MEHEHUM
B MpaBWJIa 1 TPOLIETypbl apouTpaxa, mocpeaHnIe-
CTBa M IPYTUX BUIOB aJITEPHATUBHOTO pa3pelieHUsI
crnopoB Tof aruaoi LleHTpa, BKiIoyass mepecMoTp
TOHOpPapoB apOUTPOB, B CBETe MNPAKTUIECKOIO
MPUMEHEHUs OTUX TMpaBWI, a TakKXKe IMpeaio-
KeHHbIX u3MeHeHMit Pernmamenta FOHCUTPAIL

* pacCMOTpeHHE XapakTepa U TeMaTUKU
MepOIpUITUii, TPoBOAMMBIX LleHTpoM, Takux
Kak KoH(pepeHUMHM W y4yeOHbIE IPOTPaMMBbI;

I Pedaxyus nosoxcenus ¢ coomeemcmeuu ¢ Pewenuem Koncyavmamuernoeo komumema KPILIMKA om 9 anpeas 2020.
12 Pedaxuyus nosoxcenus ¢ coomeemcemeuu ¢ Peuwenuem Koncyavmamuernoeo komumema KPIIMKA om 9 anpeas 2020.
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* paCcCMOTPCHUC COIJIAILIEHUH O COTPYAHUYC-
CTBEC, 3aKJIIOYCHHBIX HCHTpOM n ero (I)I/IJ'II/IaJ'IaMI/I;

* paccMOTpeHue BOIIPOCOB, KOTOpbIE
MOTYT  OBITb  BBIABMHYTBI Ha  OOCYXIEHUE
YJaeHaMu KoHcynbraTuBHOTO KOMMTETA;

* paccMOTpeHue BOIIPOCOB, KOTOpbIE

MOTYT OBITh TpemtoxeHbl upekropoM IleHTpa;

* pacCMOTpPEHHE BOMPOCOB, KOTOPHIE MOTYT
ObIThIIepeaaHbl HapaccMoTpeHue [TorneunTenbckoro
cogeta LleHTpa.

Cmameos 4

3acepaHus
KoHcynbTaTMBHOro KOMUTETA

1. KoHCyabTaTUBHBIN KOMUTET
MPOBOAMUT 3acefaHusl HE pexe 4YeThipex pas
B roa mno npuriameHuto Jupekropa ILleHtpa
unn  npeacenarenss KoHCyJbTaTUBHOTO  KOMM-
TeTa JMOO TIO TpOCckOe He MeHee OJHOU
TpeTu WwieHoB KOHCyJBTaTUBHOrO KOMMTETA.

2. Hnsa MpU3HAHUS 3aceJaHuit
KoHcynbraTuBHOTO KOMUTETA MpaBo-
MOYHBIMU KBOpYM He TpeoyeTcs.

3. JlupekTop IleHtpa MPUCYT-
cTByeT Ha  3acefaHusix  KoHCyJabTaTMBHOTO
KOMUTETA u UMeeT MpaBo roJjioca.

4. 3acenaHus BeIEeT npeacenaTesb,
a B CJy4yae ero OTCYTCTBUS TIO KaKOW-T10O
MIpUYMHE — CTapeWINni 3aMECTUTENb TIpelceaa-
Tens. B caydae oTcyTcTBUS TipencenaTesist 1 000UX
ero 3amectuteneil 3acemaHusi KoHCyabTaTMBHOTO
KOMUTETA BeJCT HupekTop Lentpa.

5. W3bupaercs COTPYIHUK entpa,
OTBEYAIOIIUI 3a MaTepragIbHO-TEXHUYECKOE
obecrieueHre M TIOATOTOBKY MPOEKTa ITOBECTKU
aHs  3acemanuii  KoHCyabTaTUBHOTO KOMUTETa
B corpyaHuyectBe ¢ Jupekropom Llentpa.

6. g dukcammmy pe3ysbTaToB  OOCYKICHWIA,
a TaKKe TPUHATHIX PE30JIOIMIA U PEKOMEHOALNIA
Ha 3aCelaHusIX COCTABIISIIOTCS TTPOTOKOJIbBI 3aCCIaHUIA.
[TpoTokosbl 3acemaHuii yTBep:KIaroTCs MpeaceaaTeIeM
WJIK €TO 3aMecTuTelieM, a Takeke JlupekropoM LleHTpa.

7. Jiob6oii u3 YJIEHOB KOMMUTETA,
He MPUHSBIINI yJacTus B Tpex 3acenanusx Llenrpa
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noapsa  6e3  OObICHEHUs] TMPUYMH, CUYUTAETCS
JOOPOBOJILHO CJIOKUBIIMM CBOM ITOJTHOMOYMS. '

Cmamesa 5

Pesontouum
KoHcynbTaTMBHOIrO KOMUTETA

1. Pezomonuu u
KoHcynbraTuBHOTO KOMHUTETA MpUHUMA-
I0TCSl  OOJIBIIMHCTBOM  TOJIOCOB  MPUCYTCTBY-
oIMX 4WieHoB. Pesomonun M peKoMeHaauu
MOTYT  OBITb  TOPUHATBI  TIYTEM  PaCChLIKH,
Korga 9To OyaeT TMpU3HAHO HEOOXOAUMBIM.

2. B clyJae paBeHCTBa yucia
TOJIOCOB pelamum SIBJISIETCS rojoc
npeacenaTest Wi ero 3aMECTUTES.

3. Ilpencenatens KOHCYIBTaTUBHOTO KOMU-
TeTa WX JIMII0, €r0 3aMeliaioliee, MOXET MPUHU-
Mathb pellieHus1 oT UMeHU KOHCYJIBTaTUBHOTO KOMU-
TeTa B cliydae CpOuYHbIX BompocoB. [lpeacenarenb
00s13aH YBEIOMJISITD KoHcynbraTuBHBIM
KOMUTET O pEILIEHUSIX, MPUHATBHIX OT €ro MMEHHU.

PEKOMECHIAL

Cmameobs 6

MoakoMuTteTsbl
KoHcynbTaTMBHOro KOoMuTeTa

KoHcynbTraTUBHBII KOMUTET MOXET (GOPMUPO-
BaThb TMOAKOMUTET(bI) M3 YMCIA CBOMX YJIECHOB
JUTST BBITIOJTHEHUSI OTIPEAESIEHHBIX 3a/1a4 B MIEPUOIBI
Mexay 3acenaHusMu KoHCyIbTaTMBHOTO KOMMU-
teta. KOHCYJBTATMBHBII KOMMTET paccMaTpu-
BaeT M YTBEPXKIAeT OTYETHI TAKUX IMOAKOMUTETOB
U TIPUHUMAET 110 HUM COOTBETCTBYIOIIUE PEIICHUS
u pekomeHgauuu. [ToAKOMUTETHI yCTaHABIMBAIOT
HeoOXOoAMMBIC TMpaBWia U TMPOLEAYPHI, PETYIUpy-
IOIIME BBHIMTOJTHEHUE BO3JIOXEHHBIX Ha HUX 3aad.

Cmames 7

Ha3sHayeHune yneHoB
KoHcynbTaTMBHOro KOMMTETa B
KayecTBe apobuTpos

CTOpOHBI apOUTpaka MOT'YT Ha3HAUYUTh B KaUeCTBE
apoutpoB 4jeHoB KOHCYJIBTaTUBHOTO KOMU-

3 Pedakuyus nosoxcenus ¢ coomgememeuu ¢ Pewenuem Koncyavmamuernoeo komumema KPLIMKA om 9 anpeas 2020.
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TeTa. AHaAJOTMYHBIM 00pa3oM B  KayecTBe
apoutpoB lleHTp MoOXeT Ha3HAUYUThL YJIEHOB
KoHcynbsraTuBHOTO KOMUTETA MOCpPeICTBOM

MpoLeaypbl COCTAaBJACHUSI CIMUCKA B COOTBETCTBUU
¢ ApoOutpaxHbiM periameHToM Ilentpa. Eciu
CTOPOHBI HE€ JOCTUIJIM COTJAllleHUsT OTHOCH-
TeJbHO Ha3HA4YeHUs1 apOuTpa B COOTBETCTBUU
¢ JaHHoOU mpouenypoit, lleHTp He Ha3Hauyaer
ygeHa KOHCYJIbTaTMBHOTO KOMHUTETA apOUTPOM.

Cmames §

KOoHGUKT nHTEpecoB 41eHOB
KoHcynbTaTMBHOrO KOMUTETA

Ilpu otbope YJICHOB OecnpucTpacT-
HOTO u HE3aBUCHUMOTO TPEXCTOPOH-
Hero KoMmuTeTa, co3gaBaemoro lLleHTpom

u3 uyuciaa ujgeHoB KOHCYJIBTaTMBHOTO KOMMU-
TeTa IS TIPUHSTUS PpEIIeHWH 110 OTBOMAY
U OTCTPAaHEHUIO apOUTPOB, CIEAyeT BO3IEP-
KMBATbCsl OT BbIOOpPAa YJEHOB, UMEIOIIUX
KaKoi-11ub0 SABHBIM KOH(MIMKT WHTEPECOB.

NMpunoxeHue K PernameHTy

Ta6auya 1. AOMuHUCMpamueHbie c6opbl
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TunoBas apbuTpa)kHas
OroBOpKa /11 A OroBopoB

Jioboii crmop, pasHomlacue WIM TpeboBaHUE,
BO3HMKAIOIIME W3 WIM Kacamolluecs HacTosI-
1IEro JOroBOpa, B TOM 4YHUCJE €0 TOJKOBAHWS,
WCTIOJIHEHMS, TIpeKpallleHUusT WM  HeIelCTBU-
TETBHOCTU, TIOAJEXaT pa3pelieHuo B apou-
TpaXe B COOTBETCTBUM C ApOMUTpaKHBIM perja-
MeHTOM  Kaupckoro perMoHaJbHOTO — ILIEHTpa
MEXIYHApOIHOTO KOMMEpPYECKOTO  apOuTpaxa.

IIpumeuanue. CmopoHbl  004dCHBL  pPACCMO-
mpemov 80NPOC 0 Mom, 4mobvl 00b6ABUMb K IMOMY:

*  YUCJI0 apOUTPOB... (OAWH WIU TPH);

*  MECTO apOMTpakHOTO pa3dUpaTeTbCTBA...

(ropon u cTpaHa);

*  g3BIK apOUTPaXKHOTO pa3doUpaTesibCTBA...

ITpumeuanure. CTOPOHBI JOJKHBI PaccMo-
TPETh BOMIPOC O TOM, 4YTOOBI JOOABUTh K 3TOMY:

Cpok, B TeueHME KOTOPOTO  COCTaB
apbuTpaxa JOJXKEH BBIHECTM CBOE€ OKOH-
qyaTeJbHOe peliieHue, COCTaBJISIET. .

ALMUHUCTPATUBHbBIN cH60p
CyMmMma ucka B gonnapax CLLUA 8 nonnapax CLLA
o 50 000 750
750 + 0,5% oT cyMMblI
OT1 50 001 go 100 000 cBbiLLe 50 000
1000 + 0,5% oT cymMmbl
Ot 100 001 go 200 000 cBbILLE 100 000
1500 + 0,167% oT cyMMbI
OT 200 001 o 500 000 cBbILE 200 000
2000 + 0,8% oT cyMMbl
OT 500 001 go 750 000 cBbiLe 500 000
OT1 750 001 go 1 000 000 4000 + 0.4% oT cymmsl cBbile 750 000
Ot 1 000 001 go 2 000 000 5000 + 0.2% oT cyMmsbl cBbiwe 1 000 000
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OT1 2 000 001 oo 3 000 000 7000 + 0.2% oT cymmbI cBbiwe 2 000 000
OT 3000 001 o 4 000 000 9000 + 0.2% oT cyMmbI cBbille 3 000 000
OT1 4 000 001 no 5000 000 11000 + 0.2% oT cymMmbI cBbiLe 4 000 000
OT 5000 001 go 6 000 000 13000 + 0.2% oT cyMmbI cBbie 5 000 000
OT 6 000 001 no 7 000 000 15000 + 0.2% oT cymMmbI cBbille 6 000 000
OT 7 000 001 go 8 000 000 17000 + 0.2% oT cyMmmbI cBbiie 7 000 000
OT1 8 000 001 go 9 OO0 000 19000 + 0.2% oT cymMmbI cBbitle 8 000 000
OT 9 000 001 #o 10 000 000 21000 + 0.2% oT cymMmbl cBbilwe 9 000 000
OT1 10 000 001 mo 30 000 000 23000 + 0.01% oT1 cymmbli cBbiwe 10 000 000
OT 30 000 001 mo 50 000 000 25000 + 0.025% ot cymmbl cBbiwe 30 000 000
OT 50 000 001 ao 80 000 000 30000 + 0.0167% oT1 cymmsl cBbiwe 50 000 000
OT 80 000 001 go 100 000 000 35000 + 0.075% ot cymmbl cBbie 80 000 000
Bosbwe 100 000 000 50 000

Ta6auya 2. BosHazpaxcdeHue apbumpa hpu cyMMe UCKa
He 6os1ee mpex MusnuoHos donnapos CLLUA

CyMma ucka B gonnapax CLUA Bosu:go:;p,a::?(ecﬁﬂ)gmpa
[o 50 000 1000
OT1 50 001 no 100 000 1500
Ot 100 001 go 200 000 2 000
OT1 200 001 o 500 000 4 000
Ot 500 001 go 750 000 6 000
OT1 750 001 no 1 000 000 8 000
Ot 1 000 001 go 2 000 000 10 000
OT1 1 500 001 mo 2 000 000 12 000
Ot 2 000 001 go 2 500 000 14 000
OT1 2 500 001 zo 3 000 000 16 000
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Ta6auya 3. BosHazpaxcdeHue apbumpa hpu cyMMme UcCKa,
npesbiwarowell mpu MuaauoHa oosnapos CLLIA
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A0 10 000 000

cBbie 5 000 000

CyMMma uncka MuHuMmanbHoe MakcumanbHoe

B Aonnapax BO3HarpakgeHue apburtpa BO3Harpa>kgeHue apburpa B
CLUA B gonnapax CLLA ponnapax CLUA

Ot 3000 001 17 615 + 0.263% oT cymmbl | 80 627 + 0.975% OoT cyMMbI CBblilLie

0o 5000 000 csbiwe 3 000 000 3 000 000

OT 5000 001 22 875 + 0.090% oT cyMMblI 100 127 + 0.638% OT cyMMbI CBbI-

we 5 000 000

n0 50 000 000

cebiwe 30 000 000

OT 10000 001 27 375 + 0.045% oT cyMMbI 132 027 + 0.169% OT cyMMbI CBbI-
no 30 000 000 cBbilie 10 000 000 we 10 000 000
OT 30 000 001 36 375 +0.042% oT cymMmbl 165 827 + 0.161% oT cymMMbI CBbI-

we 30 000 000

80 100 000 000

cebiwe 80 000 000

OT 50 000 001 44775 + 0.023% oT cymMbl 198 027 + 0.114% oT cyMMbI CBbI-
no 80 000 000 cBbiwe 50 000 000 we 50 000 000
OT 80 000 001 51 675+ 0.015% ot cymmbl | 232 227 + 0.084% OT CyMMbI CBbl-

we 80 000 000

bosbue 100 000 000

54 675 + 0.0075% oT cymMMbI
cBbie 100 000 000

249 027 + 0.042% oT cyMMbI CBblI-
we 100 000 000

Mionb-AsrycT 2021, N2 4 (28) | 117




COBbITUA | VIKOHKYPC PAA

UTOI'N VI KOHKYPCA PAA
MO APBEUTPAXKY OHJIAUH

Bopuc Kapnviues
KoopOuHamop
VI KoHkypca PAA

AnekcaHopa Yepkesuy
cmaxcep PAA

27—29 aseycma 2021 eoda npowen 3axarouumenvruoiii s3man VI Kouxypca PAA no Apbumpaxcy Ouaaiin
Ha 6aze rwpuduueckux gupm Baker McKenzie, «Kopeavckuii, Huyx, Acmagpveé u napmuepor» u Dentons
u npu noddepucke Saveliev, Batanov & Partners. Cmaxcuposxu Ayuuum cnukepam KoHKypca npedocmasun
xomnanuu «Kopeavckuii, Huyx, Acmagvee u napmuepor», «Kyavkos, Koromunoe u napmuepor», Eversheds
Sutherland, a maxoce «Eeopos, [lyeunckuii, Aganacveé u napmuepors, «@BK Legal> u Deloitte Legal.

aprycta  COCTOSUIOCH  OTKPBITHE
VI Konkypca PAA. TpaguunoHHO
B Hayvajie ObUla MpoBeaeHa KoHe-
peHLMS 11 YYaCTHUKOB W apOu-

TPOB — KaK U B IPOIILJIOM TONy, B OHJIaliH-(opmaTe.
B pamkax KoH(MepeHIIMY ¢ MPUBETCTBEHHBIM CJIOBOM
BeICTYIIMIM Bragumup XBanei (mpeaceaaTeab MpaB-
nenuss PAA, maptHep Baker McKenzie), Cepreit
CagenweB (maptHep Saveliev, Batanov & Partners,
koopauHatop PAA25) u Anexkcanapa IIImapko
(topuct Baker McKenzie, conpeacenatenb PAA2S).

CHavana Omneca Ilerpons (maptHep Petrol
Chilikov Law Offices) m Koncrantun Kposib
(maptHep Dentons) oOcyauaum ¢ ydyacTHUKaAMU
KOH(EpeHIIMN TpoliecCyaabHbIe BOMPOCH (habyJIbl
nena. 3arem Anam Hanerues (miammiuii 10pucT
«MBaHsgH u mnapTHepbl») M MapbsgHa batanosa
(ropuct Dechert) oOpaTuyin BHUMaHNE Y4aCTHUKOB
Ha acrekThl ¢adyiabl KOHKypca IO MaTepuaiib-
HoMy mpaBy. HamomuHaem, 4ro ¢habysia 3TOro
roga WUIIOCTPUPOBAJIa KOHMIUKT POCCUMCKON
M apreHTUHCKOW YaCTHBIX KOMITAHWM OTHOCH-
TEIbHO KYIUIM-TIPOAAXU MPAMOPHOI TOBSAWHBI.
MopeparopoMm mepBoit ceccun BbicTynui Cepreit
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JIpicoB (ctapmuii ropuct «KymnbkoB, Komotwion
W TapTHEPBI»), MojaepaTopoM BTopoii — CremnaH
CynraHoB (ctapmuii opuct «Kopenbckuii, Wiyxk,
AcTa(beB U MapTHEPHI»).

OT mpaBOBBIX BOITPOCOB MO MOTHUBaM (habyJIbl
CITUKEPHI KOH(MEPEHIINU TMepenii K 00CYXIeHUIO
TeMbl 3aKJIOUMTEIbHOW CECCHUM, IOCBSIIECHHOM
OCOOCHHOCTSIM BBICTYIUIEHUSI Ha YCTHBIX CJIyIla-
Husx. TatbsHa HeseeBa (coBeTHUK «Eropos,
ITyruHckuii, AdaHacbeB U mapTHEPHI») paccKasana
0TOM, KaK CKOPPEKTUPOBATh MUCbMEHHYIO MTO3ULIIO0
JUIST yCTHBIX cyIaHuii. Bragumup XBaseit (mapTHep
Baker McKenzie) packpbll CeKpeTbl B3auMOIEK-
CTBUSI C apOMTpaMu BO BPEMS YCTHBIX CIYIIaHUM.
MopnpepupoBan ceccuto Brnagumup HukuTuHCKuMit
(cTapmmii ropuct Deloitte Legal).

28—29 aBrycra MOpoIUIM YCTHBIE CJIYIIaHUS
VI Konkypca PAA. B HuX NOpuHSIM ydyacThe
24 gqydimive KomaHAbl (M3 58 KoMaHA €O Bceil
Poccun u CHI'), oroOpaHHBIe TOC/Ie HECKOJIbKUX
OHJIAlH-payHIOB B  Mae-uIoHe. ApOuTpaMu
YCTHBIX  CAYIIAHW  BBICTyNWAM  okojo 80
BENYIIMX TMPaKTUKYIOIIUX IOPUCTOB B  apOu-
Tpaxke — Ha MPOTSKEHUU ABYX MHEH OHUW CYIWIU



VIKOHKYPCPAA | COBbITUA

MU  KOMMEHTMPOBAJM  BBICTYIUICHUMs  KomaHm. Ilo pesynbraraM oOTOOPOUYHBIX payHIOB YCTHBIX
C MOJIHBIM CITMCKOM apOMTPOB YCTHBIX CIYIIAHWI CJOyIIaHWil 28 aBrycra B 4eTBepTh(GUHAJI KOHKypCa
MOXHO  O3HAaKOMUTBCSI Ha  caiiTe  KOHKypca. IIPOIILJIN:
*  kxoMmaHga Ne 2 PAHXul'C;
* komaHga Ne 5 VpI'lOY;
+ kxoMaHnga Ne 9 HMY BIID;
* KoMaHja Ne 19 HNY BIII®
— Cankr-IleTepOypr;
+ xoMmaHga Ne 21 HMY BIID;
+  xoMaHga Ne 38 HMY BIIID;
* komanma Ne 48 MT'Y;
+  komaHga Ne 51 MITMMO-OnuHLOBO.

ITo uToram 3aKJIIOYUTENBLHOTO OHS KOHKYypca
I mecto 3ansnma kxomanga Ne 38 HUWY BIID
(Exatepuna ABTOHOBA, ApTyp OraHecos,
Ipuropuit CKyTHUH, Cepreit TpodumoB).

II mecto pocrasock komanae Ne 21 HHUY
BII®D (Hapvs Kypakca, Padasns HyrmaHoB,
ApceHunii IIlesenen, Hunapa IOcymona).

IIT mecto paszmenunu komaHabl Ne 9 HHUY
BIII®D (Esrenuit TacmapsH, Mapuna KopHesa,
Creman Pycanos, Unbst @posnos, AHmpeii Yaiika)
u Ne 5 VpI'tOY (Pycnan banganos, Unbs IleneBuH,
BnagucnaB AxrtynoB, AHactacusi BeTyaHWHOBa).

Nionb-Asryct 2021, N2 4 (28) | 119


https://moot.arbitrations.ru/ustnyye_slushaniya/arbitrators/

COBbITUA | VIKOHKYPC PAA 1

Tutyn «Jlydinero cnukepa» noaydua Auapeit Yaiika
(komanga Ne 9 HMY BIID). ITpuzepaMu B 1aHHOM
HomuHauuu ctanu CrenaH PycaHoB u EBreHwuii
Tacnapsu (komanma Ne 9 HHY BIID), ExatepuHa
ABToHOBa 1 ApTyp OranecoB (koMaHga Ne 38 HUY
BIII®D), dapps Kypakca (komanga Ne 21 HHNY
BIIID), Kpuctuna Cupox (komanga Ne 19 HUY
BIII®D — Cankrt-Iletepoypr) u Anekcanap JdemuH
(komanma Ne 31 BI'Y wmm. II. M. Mameposa).

Jlyuime ucKoBble 3asBAEHUS W JIydlline
OT3bIBBI HA HUX B JIBa 3Tara oTOMpaj 3KCIePTHbIM
coBeT. B mepBuyHOM OTOOpPE MPUHUMAIU YYacTUE
Hapbs EBTylIeHKO (IMTOMOLIHUK lOopucTa, AXioma),
Kupunn Caxun (topuct Saveliev, Batanov &
Partners), KoHcTaHTMH AHTOHIOK  (MJIAALLIMWIA
topuct Baker McKenzie) u Ilonmmna TynuHa
(topuct Bryan Cave Leighton Paisner (Russia)
LLP), nHa BTOopoM 3Tame mnoakiwouwinuch FOpuii
babuues (maptHep Bryan Cave Leighton Paisner
(Russia) LLP), Mapuna 3enkoBa (topuct White
& Case), Cepreit JlbicoB (cTapluuii OPUCT
«KynbkoB, KonotunoB u naptHepol») u M3abdemnna
XapiamoBa (crieumraibHbIN coBeTHUK Baker Botts).
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B HomuHauum <«Jlydyiiee wuCKoBOe 3asBlIEHUE»
I mecTo ObLIO MpucyxaeHo koMmaHae Ne 38 HUY
BIIID (ExarepuHa ABToHoBa, Aptyp OraHecos,
Ipuropumii CKyTHUH, Cepreii TpodurmoB).
Ha II MmecTte pacnonoxunach komanga Ne 48 MIT'Y
(Hukuta Ipuropwen, Ilerp XKuxunH, 3narta
Hukonaesa, Anekceit OpyioB, Bagum Xosaomos).
Tpoiiky npusepoB 3aMKHyaa koMaHaa Ne 21 HHAY
BII®D (dapps Kypakca, Padasnr HyrmaHos,
ApceHuii IIeBenes, HwuHapa IOcynosa).

B HoMuHauum «JIydymmii OT3BIB Ha MCK»
I Mecto monyuyuna komanmza Ne 9 HUY BIIID
(Esrenuit TacmapsaH, Mapuna KopHeBa, CremnaH
PycanoB, MWnps @ponoB, Annpeit Yaiika).
IT mecto 3aHs1a koMaHaa Ne 48 MTI'Y (Hukura
IpuropweB, Iletp ZXKwxuH, 3mata Hukonaena,

Anexceit Opnos, Bagum Xomnomon), a III mecrto
noctaiiock Komanae Ne 43 MI'Y (Mapus MBaHoBa,
Kanykos,

JlonatuHa,

Komenena,
Hukonaes).

MapuHa
NBan

Temupnan
Bacunuca

VIKOHKYPCPAA | COBbITUA

Buneoszanuce ¢UHaAIBHOTO payHna,
a TAaKXeE JIyJime NCKOBbBIC 3a4B-
JICHU S n OT3bIBbI Ha HUX MO2XXHO HaTU

Ha caiite VI Konkypca PAA B pasgene «Pe3yjabTaThl».

3akpbeITHEe KOHKYypca TPOIIIO B IPUSITHOM
oocraHoBke <«Art Club Loft Benopycckas»
M CONpPOBOXIAJOCh (yplieToM JJIST  y4yacT-
HUKOB U apOUTpPOB OT KeWTepuHra Skorobogatov
Kitchen. 3ammuch TOPKECTBEHHOTO  MEpONpPU-

AT BbUTOXeHa Ha kaHaie PAA25 B YouTube.

OJiaro-
yJgacTue
ITOMOIIb
HaliemMy

BCE

TYT.

OpraHu3anuOHHbIN KOMUTET
JTapuT KOMaHIbl W apOUTpOB 3a
B KOHKYpCE, a BOJIOHTEpOB — 3a
B opraHuzanuu. OTaeabHOE cracubo
¢doTorpady AJleKcelo Komapony,
¢doTorpadpun MOXKHO ITOCMOTPETH

XKnem Bcex Ha VII Konkypce PAA o Apourt-
paxy OnyaiiH — yxXe coBceM ckopo, B 2022 roay!
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AYX YBUEHHbIX KOPOB,

UJIN PASMbBILUNTIEHUA

O PELLEHUUN ®ABYJ1bl VI KOHKYPCA
APBUTPAXXHOW ACCOLLUALLUN

MO APBUTPAXKY OHJIAH

Jlunusa KnoueHko
ynhpaeasowuti napmdep
Kos171e2uu a08oKamos
«KnoueHko u NMNapmHepbi»

Admumpuii Apmroxoe
2/1a6HbIl pedakmop
Arbitration.ru

|_Cmyaewecxue Mym-Kopmol 8 00aacmu MedcoyHapooH020 apoumpasica 8 nocaedHue 200vl npeo-
Aa2aom c8ouM Y4acmMHUKAM Ype3svluaiino unmepechole 3adauu. C Kaxucovim pazom oMU CMAHO-
8mcs1 6ce OauUdNCe K PeanbHOl HCUZHU, HANOAHAIOMCS BANCHBIMU OeMANsImu, mpedyom oopaujeHus
K pazauuusim ompacaam npasa. He xeamaem smum Keiicam-3a0a4am moabvko 00H020 — peuleHusl.
Komanovl ucmuy06 u omeemuukoe nuuLym memopanoymvl, npeodosesarom HecmaduabHOCHb UHmep -
Hem-ceA3u uau edym 6 danexue 2opoda padu 8vl600a, K KOMOPOMY O0ANCHbI NPULIMU apOUmMpPbL.
He noimasce damv eduncmeenno eepHuiil éapuanm omeema Ha 3adauy ghabyvavt VI Konkypca
PAA no Apoumpaxcy Onaaiin, mbl npedraeaem uumamenim Haule 8udeHue é ¢hopmame 3cce._|

TaKk, HAYHEM C TJIaBHOIO — C pEIIeHMS,
B KOTOPOM MBI €IWMHOMYIIHBI: COCTaB
apouTpaxa JTOJDKeH MPUHSATh 3TO MOENO
K PAaCCMOTPEHUIO U TIPUCYAUTD UCTITY 50%

oT Tpebyemoit uM cyMMbl. [Touemy MbI Tak cuutaem?

Paccka3zbiBaem.

CrouT 2im cocTasy
apbuTtparka soobLue
O6paTbcs 3a 3TO Aeno?

Z[CJTO CJIOKHOC M HCOOAHO3HAYHOC, N1 aHAJIOTMYHLBIX
OpeHCACHTOBITOKA HET. CJ'IG)IOBaTeJIBHO, yap61/ITp0B
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BEJIMK IIAHC JOMYCTUTh OIINUOKY, BpeMeHU
Ha TeopeTHYecKue M3BICKAHUSI IOTpedyeTcs
HeMaao, U B KOHEYHOM MTOTe €CThb BEpOST-
HOCTb, YTO pelleHue OyaeT ocmopeHo. CocrtaB
apouTpaxa MOr Obl COBEpPIIMTb TaKTH4YE-
CKMil MaHeBp M BOOOIIE OTKa3aThCsl OT CBOECH
KOMIETEHIIMM, TeM 0oJjiee UYTO BTOro HaCTOM-
yuBO Tpebyer cam wuctel. IlpocTo M KpacuBo:
«Pa3 BbI, ucTell, TPOCUTE — MBI YMBIBAEM DPYKU».

C J1pyroil CTOpOHBI, OTKa3aTbCs paccma-
TPUBATh JAEJO0 — 3HAYUT OCTaBUTh OTBETYMKA —
MHOCTPaHHYI0 KOMIIAHUIO HA MUJIOCTh POCCUICKOTO
TOCYyJapCTBEHHOTO Cy/la B JeJie, Ilie¢ OYeHb CUJIEH
MPOTEKIIMOHUCTCKUI 3JeMEHT (He 3ps XK€ HUCTell
TaK PbSIHO XBaTaeTcCs 3a MompaBKy K cT. 248 AIIK


http://moot.arbitrations.ru/upload/medialibrary/20b/Fabula-VI-Konkurs-RAA.pdf

P®, BHeceHHy <«3akoHOM Jlyrosoro»). Kpome
TOro, OTKa3 MepeuyepKHET apOUTPakKHYIO0 OTOBOPKY,
KOTOpasi B JeJie OJHO3HAayHa; KakK Mbl 3HaeM
U3 TOSICHEHU K (padyiie, 3a Hee Jaxe ObLIO «IoTIa-
yeHo». W HakoHell, apOUTpaxKHbIA cOOp yXKe
yIlayeH, TO €CTh HEeMpPEeOJOJTUMbBIX (hDMHAHCOBBIX
MPETNITCTBUM JUTST BCTYTUIEHUS UCTIIA B IIPOLIECC HET.

HTtak, ecnu oTkaszaTbCs, TO U COBECTb 3aMy-
YaeT, 1 IeHeT XaJlKo. X04uelllb He XOUelllb, a OpaThCs
3a JIeJ10 MPUACTCH.

IlepeiineM K MaTeprUaIbHOI YaCTH.

NMouyeMy cnepoBano Gbl
YA OBJ1IETBOPUTb TPEeObOBaHUS
OO0 «MscoTopr»?

YToObl OTBETUTHL Ha 3TOT BOMPOC, HYXKHO IIpoa-
HAJIM3UpOBaTh TIOBEJACHME OTBeTYMKa. Mrak,
KOMITaHUSI-OTBETYMK ~ HOCUT  HasBaHue  Beef
Argentine — 3TO cO3[aeT y TOKYIATENSl pa3yMHble
oxcudanus (reasonable expectation), 4TO TOCTaB-
nsieMoe Beef Argentine MsICo 1O YMOJTYaHUIO OyaeT
apreHTUHCKUMM. A eciu HeT (Hampumep, eciu
OHO OymeT KuTalickuM WIu, Kak B dalOyjie naena,
HWCTIAHCKMM), TO TIPOJaBell JOJIKEH OTAEIbHO SIBHO
yKaszaTb Ha JaHHBIA (akT, 4ero caejaHO He ObLIO.

K coxamenuto, HM oOIHAa U3 KOMaH]
He Halla PYKOBOMSIIMK TIpelefcHT B 00JacTu
reasonable  expectation, KOTOpPBI  TTO3BOJMUI
Obl pa3pelIuTh CIIOP HAa OCHOBE HEKOTOPOI aBTO-
PUTETHOM IOKTPUHBI, MO3TOMY HaM TIPUIILIOCH
OnmupaTbCsl Ha  COOCTBEHHBIE  COOOpPAKEHWS.

[Mpepenbl ocBeOM/IEHHOCTH

VI KOHKYPC PAA | COBbITUA

OBbITh MH(POPMUPOBAHHON B paBHOW Mepe, YTOOBI
WCITOJTHUTB CBOIO YaCTh 00S13aTEIbCTB.
O0s13aHHOCTB COO0IIIaTh IPYTOii CTOPOHE O TEX
MpaBuiIax, CBEACHUSIX W T.II., KOTOPble M3BECTHBI
OJIHOI CTOPOHE M MOTYT TIOBJIMSITH Ha WCITON-
HEHUE Mo AOTOBOpPY (Kak ee COOCTBEHHOE, TaK U €e
KOHTpareHTa), BCE XK€ UMEETCsI, €CJIM Mbl UCXOIUM
U3 JOOPOCOBECTHOTO M pa3yMHO MPOTHO3UpPYe-
Moro TmnoBeaeHus1 B caenke. [loTtomy, mpenaras
06asuc mocraBku CIP (MypMmaHCK) U TIpyHMMAas
TEM caMbIM KakK OO0S3aHHOCTU MO TaMOXEHHOM
OYMCTKe ToBapa Ha Tepputopuu PD, Tak u pucku,
CBsI3aHHBIE C YKazaHHbIMM mpoueaypamu, OOO
«Msicotopr» MoIIO TPOUHMOPMUPOBATH APYTYIO
CTOPOHY CAEJKW O MPUMEHUMBIX CaHKIUIX. M yx
TOYHO 00513aHO OBLIO ATO CAENATh, TOJYYUB YBETOM-
JleHne 00 OoTrpy3ke Mmsica B MopTy bapcesoHBbI.
B paBHoii Mmepe u Ha Beef Argentine sexxana
00513aHHOCTh TOJyYaThb HWH(pOpPMAIMIO O TeX
MpaBuiIax, KOTOPbIE MOTYT MPETNATCTBOBATh UCIION -
HEHUIO  MEXIYHApOJHON  TOPrOBOM  CHEIKMU.
CchutaTbCsd Ha HE3HaAHWE HOBOTO JUIS Hee phIHKa
M 3aKOHOJATEJIbHBIX MPAaBWJI B CTpaHE, B KOTOPOU
KOMIaHUs  coOMWpaeTcss TOpropaTh, O3HayaeT
MPOSBIATE MO MEHbIIEH Mepe HeOPEeKHOCTh
oo HEIOCTaTOYHYIO OCMOTPUTEIBHOCTb.
B oToM  KOHTeKcTe  apOUTpPBl  MOIJIHU
Obl TPOUTHOPUPOBATH JOBOABI OOEUX CTOPOH
o BOIIpocaM (Hemo)UH(MOPMUPOBAHHOCTHU
1 CUECTh, UTO PUCK HEOJIArONPUSITHBIX MOCAEACTBUI
OT Takoil (Hemo)MHMOPMUPOBAHHOCTU pacIpe-
JEJsIeTCsT TOPOBHY MEXAY CTOPOHAMU CHEJIKU.

HonosHuntenbHas
o6s3aHHOCTb (Nebenpflicht)

CTOPOHbI B MeXXAyHapoaHOMU
TOProBou caeJsike

Mbl uCXOOMM U3 TOro, YTO Kaxpaas CTOpOHa
JIOJKHA OBITh HACTOJBKO MH(POPMUPOBAHHON 000
BCEX acleKTax CAEKWA, B KOTOPOW OHa Y4acTBYET,
HACKOJIbKO 3TO HEOOXOIUMO [UJISI MCITOJTHEHUSI
CBOMX O00S13aTENLCTB IO cAeaKe. Takoil MpUHIMIT
HE OCBOOOXIAET APYTYI0 CTOPOHY OT 00s13aTENIbCTBA

KoHkypcaHTbl MyT-KOpPTOB, (habyjla KOTOPBIX
cBg3aHHa ¢ BeHckoit konBeniuein 1980 roja,
OYeHb JIIOOST cchulaThbCsd Ha KoMMeHTapuu Iletepa
Inextpuma (P. Schlechtriem) u HWMHre6opru
IBenuep (I. Schwenzer), ropuctoB u3 IepmaHum.
ITosTOoMy OyAeT yMeCTHO OTMETUTb, YTO Ha Kypce
TrpaXkTaHCKOTO MpaBa B HEMEIKOSI3bIYHBIX CTpaHax
EBponbl yyatr: y momkHuKa (TpojaaBlia/UCIIONTHU-
TeAd W T.J.) N0 MPaKTUYECKU JIIOOOMY ITOTOBOPY
ecTb Tak HasbiBaemas Nebenpflicht — cBsizanHas

Mionb-AsrycTt 2021, N2 4 (28) | 123



CObBbITUA IVIKOHKYPCPAA 1

(monmoaHUTENbHASI) 00513aHHOCTb. Y POCCUICKOTrO
IOpUCTa MOXET BO3HMKHYTH COOJIa3H CBECTU 3Ty
KOHIICTIIUIO K TIPOSIBJICHUIO JOJIKHOW OCMOTpPM-
TEJILHOCTU TIPU MCTIOJHEHUM AOTOBOpPA, OJHAKO
JAaHHBIM NMpUHOWN mupe. Hampumep, mpu KCIion-
HEHMU TOroBopa MepeBo3ku B Takcu Nebenpflicht —
3TO HE TMPOCTO TepeMelIeHUE Maccakupa U3 TOUKU
A B touky B, HO u cobmoaenue ITJ/, obecre-
yeHue KompopTa npu mnoesake u T.0. B [epmanuu
MOHSTHE JOTIOJHUTEIBHON O00SI3aHHOCTU 3aKpe-
ieHo B 4. 2 § 241 I'TY, B lIBefiLiapuu BEIBOAUTCS
13 TOKTPUHBI M TPaKTUKU BepXxoBHOTO cyaa CTpaHbI.

I[MpuMeHUTEIBHO K HalleMy Jely TOoJy-
yaeTcs, 4To, ecau KommaHus Beef Argentine
Mpyu TakKOM Ha3BaHMU (OpeHae, TOProBoOi
Mapke) TIOCTaBJISIET  HEapreHTMHCKOE  MSICO,
y Hee Bo3HMKaeT o0s3aHHOCTh (Nebenpflicht)
yKa3blBaTb  MPOMCXOXKAEHWE  ToBapa  (Mmsca).

Ilpu sTOM, TIO HallleMy MHEHHWIO, OTBETYMK HE
JOMYCTWT cyujecmaeHHo20 HapyllleHus 1oropopa. Jlaxe
C TOUYKM 3PEHUST POCCUICKOro (M, HampuMmep, ILIBei-
11IapCKOT0) TIpaBa CYILIECTBEHHBIE YCJIOBUS JOTOBOpPA
noctaBku coomoaeHsl. Ho Hapyienue Nebenpflicht
co cropoHbl Beef Argentine omnpeaeaeHHO €ecCTb.

Ecnru ke  He  moab30BaTbCs  OINMMCAHHOM
IIBEMIIAPCKOI KOHIIETIIUEN, TO ciaenyer
0o0paTuUTh BHHUMaHUE Ha 0Oojiee OpraHUYHOE

s caMoil BeHCKOil KOHBEHUMU TIOHSITUE pUcKd.

Mpbl CKJIOHHBI Mojlarath, 4yro kKoMmaHusi Beef
Argentine BbIOpajia Takoe Ha3BaHWE CO3HATEJIbHO
— YTOOBI MpUBIEKATh MOKYyIAaTeaeil co BCero Mupa
KakK TpoJaBell apreHTUHCKOro Msica (B HEKOTOPBIX
cTpaHax, HampuMep B Poccuu, 3a MCMOJNB30BaHUE
HaMMEHOBaHUSI CTpaHbl B HA3BAaHUM BOOOIIE HYXXHO
JorauuBarh). WM3-3a HasBaHUs Yy TOKynartesei
BO3HMKAET MpsIMasl accouMalusl CO CTPaHOR-TIPO-
n3BoauteneM. IloaTomMy, He yKa3biBasl SIBHO U 3a0ia-
TOBPEMEHHO UHYH CTpaHy ITPOMCXOXIEHUS ToBapa,
OTBETUMK HOBblUidem pUck HEUCIIOJHEHUs JI0roBopa
WX KaK MMHUMYM €T0 HeHaonexcaujeco UICTIOJIHEHUSL.

CrnenoBaTeabHO, TpeboBaHUs HUCTLA
HeOe30CHOBATENbHDI.

Tyt ectb U omnpenejieHHass OW3HEC-JIOTHUKA:
HU OAHAa KOMITAHMSI HE CTaHET IOCTaBJISATh TOBap
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JIy4IIErOo KayecTBa <«IPOCTO Tak». B KOHTpakTax
HUKTO HUKOMY HUYEro HE ITApUT. 3TO [EJIAeTCH
HedOpMaTbHO Ha IMEPEeroBopax WU TI0CIEe HUX.
3HAUUT, B CJIyyae pEaJbHOTO J[ejla TaKOi TPIOK
C MOCTaBKOW M3 TPEThe! CTpaHbI (B JaHHOM CiIyJyae
Wcnanun) ObLT OBl MpoOAaBIly 3a4eM-TO HYXKEH:
HarmpuMep, y HEro MUMEINUCHh 3arachkl MCIAHCKOTO
Ka4eCTBEHHOIO0 MfCa, y KOTOPOrO WCTEKaJl CPOK
XPAHEHUSI, WIM APTEHTUHCKOTO Msca K MOMEHTY
WUCIIOJIHEHMA 3aKa3a HE OKasaJlochb Ha CKJane
u T.a. IloctaBuB Takoe MsSICO C YBEIOMJIEHUEM,
Korjga KopaOyib yXe OTHaj IIBapTOBBI M OTIIpa-
BUJCSd B MypMaHCK, OTBETYMK ITOJTYYUJ BBITOIMY.

BO3MO)KHO, B pCajlbHOM JcJie COoCTaB
ap6I/ITpa>Ka 3aX0TCJ1 OBl nuccjacaoBaTb
Ou3Hec -IIPaKTUKY MOIOOHBIX KOHTPAKTOB.

OpHako MCKaTh 3KCIepTa B MSCHOW WHIYCTPUU
ObUIO OBl JTOCTAaTOYHO CJIOXHO, a ero Oecrpu-
CTPACTHOCTh MoOTIJia OBl BbI3BAaTb COMHEHWMSI.

OcraeTcsl Ipyroii UCTOUHUK TMPAKTUKU — caMm
otBeTynK. CorimacHo Hamiei ¢dadyne apOouTpax
B TIOJIyYeHUM M OIICHKE JJ0Ka3aTeJIbCTB TOJIKEH
ucrnosb3oBath [Ipaxckue mpaBuia (K CIOBY,
HU B OJHOM U3 PAayHIOB, B KOTOPBIX MBI BBICTY-
nanu apoutpamu, [lpaxkckue MpaBuia yIOMSIHYTHI
He Ob1n), moatoMy npuMeHUTh FFD (full and frank
disclosure) u moTpeboBaTh OT MpoOIaBIa PACKPHITh
BCE KOHTPAKTHl C YKa3aHWEM CTPaHbl MPOUCXOXK-
JIEHUs TOBSIIUHBI 3a TociaeaqHuii roa (a Bapyr Beef
Argentine Bcerga M BceM IIOCTaBJISIET, HAIpPUMeED,
roinuHy u3 MHMcmaHuu?) He TMOJy4yWIoch OBlI.

K Tomy ke, ecim OBl TMpakTUKa IOCTaBKU
TOoBapa U3  TpeTbei  CTpaHBl  OKazajach
OOBIYHOI, BTO OBl cpaboTago TPOTUB JIOTUKU
pemieHusd. Ho ongaTh Xe: eciu  KOMITAHUS
Ha3biBaeTcsd Beef Argentine, a mpomaeT Msco
aBCTPaJMICKUX KEHTYpYy, OHa JOJDKHA THCaTh
OUCKJIEMEp B KaXJIOM CBOEM COOOIICHUU.

NMoyeMy TpeboBaHus
OO0 «MscoTopr» cnenyet
3Ha4YUTE/IbHO ype3aTb?

Ha Ham B3rism, uMeeT MeCTO HEOCTOPOKHOCTh
co CTOPOHBI KpeauTopa, KoTopast



M mpuBela K  BO3HMKHOBEHHUIO  yOBITKOB
Ha ero CcTropoHe (B pPOCCHMHCKOM TIpaBe, XOTS
OHO U HEMPUMEHUMO K paccMaTpuBacMOMY
KOHTpPaKTy, 00patum BHMMaHue Ha cT. 404 'K PD).

OOIIEN3BECTHO, UYTO TPOAYKTOBBIE KOHTp-
caHKIMU BBeAeHBI B 2014 romy, To €CTh K MOMEHTY
3aKJII0YEHUs] YKa3zaHHOro B (padyie KOHTpakTa
OHM JCHCTBYIOT YyXe IecTb JeT. Poccuiickas
CTOpPOHA JIOJDKHA ObUTa OBITh OCOOEHHO OCMO-
TPUTEIBHOM U TPUBJICYb BHUMaHUE OTBETYMKA
K HAJIMYMIO CAHKIIUI 1 UX OCHOBHBIM TIOJIOKCHUSIM.

Haxkonen, npu 6a3uce noctaBku CIP mokyrma-
TEJII0 IECTBUTEIBHO CTOUIIO MPUIOXUTH MAKCUMYM
YCUJIMM, 4YTOOBI PEHIUTh BOIPOC C TaMOXKHEM.

[Tpu paccMoTpeHUU TaKOTo Jiejia B peaibHOM
KM3HM B apOMTpaKHOM peIIeHUM HaBepHIKa
ObIO OBl YKazaHO, UYTO <«IOACAHKIIMOHHOCTb»
BJIAJIENIbIICB KOMTIaHUU CBUIETEJILCTBYET
O TOM, 4YTO OHHM CaMM SBJSIOTCS YacTblO
HUCTeOAUIIIMEHTA, MPUHUMAIOIIETO TaKkue
OrpaHUYEeHUs, a TIOTOMY JOJKHBI pa3aeJuTh
u OpemMs  HeOJArompusTHBIX  ITOCJIEICTBUIA.

Cynbba
apobuTpakHoro peLueHus

HMtak, B KayecTBe peIIeHUSI OMUCAHHOTO Kelica
Mbl MPEIJOXUIA Obl YIOBIETBOPUTH TPEOOBAHUS
HUCTUA HAMOJIOBUHY W pPa3aeuTh apOUTpakHbIe
pacxXolbl MOPOBHY MEXIY MCTIIOM U OTBETYMKOM.
DTO KaXeTcsl CIpaBeMJIUBBIM: HapyIIeHUST O0euX
CTOPOH TIPUBEIM K HEHaJJeXalleMy MCITOJTHEHUIO
KOHTpaKTa U MOPOAUIIN CIIOP.

Yurarean MOTyT BO3pa3uTh HaM, UYTO B peaIbHOM
MHUpE TaKoe pelleHue He IMOHPABUTCS HUKaKOM
U3 CTOpoH. Jlymaem, 3To He Tak.

Cran 66 OcmapuBaTh TaKOE PEIIeHUEe POCCUTi-
ckuii 6aHKpOoT? TOJMBKO €Cid OH HEeNaJIbHOBUIEH.
PoccuiickoMy ©0aHKpOTy TIOJYyYUTb peElIeHUE
XO0Ts1 Obl Ha 1/2 CyMMBI TaKTMYECKHU BBITOJHO:
IIJISI HETO 3TO CMHMIIA B pyKax, a BCSI CyMMa MCKa
— XypaBlib B HebOe. Tem Oosiee 4TO TpeTeMcKuMit
CyIl, paCCMOTPEHUS Aeja KOTOPbIM OH TaK oraca-
€TCsI, BBIHOCUT peIlleHWe B €ro Mojb3y — O3TO
yXKe SMOLMOHaIbHO TpusiTHO. K TOoMy Xe HeT

VI KOHKYPC PAA | COBbITUA

HUKAaKOW TapaHTUM, 4YTO TIOCTe OO0XKaJIOBaHMS
U TepecMoTpa peleHus: apouTpaxa B pOCCUNCKOM
TOCYIapCTBEHHOM CyJe €My MPUCYASIT BCIO CYMMY,
a oOmwupHas TpakKTUKa OCIapuBaHUS CACJIOK
B paMKax npoueayp 0aHKpOTCTBa He JaeT MoBoja
HaaesaTbcsl BOOOIEe XOTh Ha 4yTo-To. Kpome Toro,
WUCTEll TOKeH MOHUMATh (MJIM XOTsI OBl TIPEAIo-
JlaraTh), 4TO pelleHue TpeTeiickoro popyma OyaeT
MOJIb30BAaThCS B APTEHTHHE OOJIBIINM TOBEPHEM,
YyeM pelleHUe TroCylapCTBEHHOIO Cyaa, a 3HAYMT,
WUCIIOJTHUThL €70 OH CMOXET ObICTpee M Jierde.

Craja OBl ocIapuBaTh TaKOe€ pelIeHue
apreHTuHckas kommaHwus? Bo3MoxHO — apry-
MEHTHUPYs CBOIO MO3ULIMIO TEM, YTO OHa CJelo-
Bajla OykBe noroBopa. Ho mpu mpopaboTaHHOI
apryMeHTalluu apOUTPaKHOTO pelIeHMsI, 1a elle
B «CEpoil 30HE» HEOAHO3HAYHOCTHU BTOTO JeJia

OTNPOBEPIHYTh  pellleHUue apOuTpaxa apreH-
TUHCKOMY cyny OymeT HernpocTto. OcobOeHHO
eclM CcocCTaB apOuTpaxa YyKaXeT B CBOEM

pemieHUM Ha GaKTOp, KOTOPHIN, YBbI, OYCBUICH.

CBepxumnepaTus

®aodymna VI KoHkypca ApoutpaxkHoit Accorranuu
no Apbutpaxy OHIaliH cypoBa: M3-3a HEOCMO-
TPUTEIBHOCTA  CTOPOH  ObUIM  (haKTUYECKU
HalpacHO  YHUYTOXEHBI  ThICSYM  KMBOTHBIX.
DTO0  mpugaeT  AeJy Ty  SMOLMOHAIbHYIO
OKpacKy, KoTopas [JeJlaéT €ro WHTEPECHBIM.

CeronHs MOIaBJISIONIee OOJIBIIMHCTBO
CTpaH  JEeKJapupyeT IIEHHOCTM  COXpaHEHUS
MPUPOABI, XWBOTHOTO MMpa, Pa3yMHOTO OTHO-
IIEHUsI K pecypcaM, YTO COOTBETCTBYET MoOpaiu
HOpMaJIbHOTO yejioBeka. HecoOmomeHne 3KoJo-
TUYECKUX HOPM M TMPUHIIMIIOB PalMOHAJIbLHOTO
MPUPOIOIIOJIb30BaHNUS MOXHO  KBaJIUDUIIUPO-
BaThb KaK HapylleHHe IyOJMYHOTO IOpsaKa.

IToaToMy TrOCymapcTBEHHBIN Ccya 10001
CTpaHbl, pEUMIMPOBABINEd B CBOM MaccuB
3aKOHOJATEIbCTBA TaKWE MOJOXEHMsS, C TPYAOM
CMOXET BCTaTh Ha 3alUTy T€X, KTO 3TU CBEPXUM-
TMepaTUBHBIE HOPMBI HApyIIWI. A ClIeI0BaTeIbHO,
OCMOPUTH TAKOE — Ha MEePBBIM B3IJIS, «HU BAIlIM,
HU HalllUM» — peElIeHue OymeT BecbMa TPYIHO.
DTOMY MOMEIIAeT AyX HAIPaCHO YOMEHHBIX KOPOB.
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INTERNATIONAL
ARBITRATION

YEARBOOK 2020-2021

We are pleased to announce that the latest
edition of the Baker McKenzie International
Arbitration Yearbook is now available.

This new edition reviews important
developments in arbitration over the past
year across 47 jurisdictions.

https://www.bakermckenzie.com/en/insight/
publications/2021/03/international-arbitration-yearbook-2021
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