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P A A

B 2018 romy ucnonHunock 60 ner Huio-Mopkckoii
KOHBEHILIMU O MPU3HAHWU U TIPUBEICHUS B UCITOTHE-
HUE UHOCTPAHHBIX apOUTPAKHBIX PEILICHUA.

ApOuTpaxkHasi AccolMalivsi BbIIMYCTUJIA KHHUTY, TO-
CBSIILICHHYIO BOIpOCaM MPU3HAHUSI U MPUBUACHMUS
B MCIIOJJHEHME WHOCTPAHHBIX pEIIeHMI, ocrapuBa-
HUS U UCTTOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pelle-
Huii B Poccuu u crpanax oeiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEHHBIN KOMMEHTApUi K HLIO—VIopK—
CKOl KOHBeHIIMU, EBponeiickoii KOHBEHIIMM O BHEIII-
HetoproBoM apoutpaxke 1961, AIIK, TIK u 3ako-
HY O MEXIyHapOIHOM KOMMEpPUYECKOM apOuTpaxe.
B xHure takke moapoOHO OCBEIIEHBI OCOOEHHOCTH
MPaBOBOTO peryarupoBaHus B crpaHax obiBiero CCCP.

VHUKaIBHONI  OCOOEHHOCTBIO M3JAHUSA  SIBJISIET-
Ccd TIOIPOOHBIN CTATUCTUYECKMIA aHaJIM3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCIapMBaHWU, ITPU3HAHUU
U TIPUBEACHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui1 3a mociegHue 10 JeT.

Teepapiii neperuiet, 1000 ctpanun, Tupax 1000 sk3.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
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EDITOR'S LETTER

uridan's ass is the fruit of a thought experiment of the medieval French philosopher Jean Buridan.

The logician suggested that if two baskets of equally tasty hay are placed in front of the donkey at an

equal distance, the animal will not be able to make a choice and will eventually die of hunger.
Duality leads to a conflict that becomes destructively insoluble.

Hence the legal community requires its members to avoid ambiguity in arbitration. The representative
of a party must inform (in other words, confess) the tribunal about false submission of fact (Art. 10 of IBA
Guidelines on Party Representation in International Arbitration). The arbitrator must decline an appoint-
ment if he is faced with a conflict of interest where certain facts or circumstances or may hinder his/her ability
to be impartial and independent (General Standard 2 of IBA Principles on Conflicts of Interest in Interna-
tional Arbitration).

The question remains, what should be the professional behavior of lawyers outside of arbitration. Does
a lawyer have the right to publish articles that defend polar positions on the same issue? Can he or she simul-
taneously contribute to journals published by rivalling groups?

Ethics is ephemeral, but the fruit of our actions are quite tangible. Over time, a lawyer who does not have
his own position and seeks to please everyone may find himself in the place of Buridan's donkey. The cover
of this issue is dedicated to him.

[MNCbMO PEOAKTOPA

YPUIAHOB OCesl — IUIOJ MBICIEHHOTO 3KCIepuMeHTa (paHiry3ckoro duiaocoda Kana bypumana.
Jloruk mpeanoyioxXui, 4To, eCIu Mepel OCOM Ha PaBHOM PACCTOSITHUM MOCTaBUTh JBE KOP3UHBI
OJIMHAKOBO BKYCHOTO CE€Ha, XKMBOTHOE HE CMOXET CeaTh BEIOOP 1 CO BpEMEHEM YMPET OT roJIoja.

JBOMCTBEHHOCTD IMPUBOAUT K KOH(PIMKTY, KOTOPBII CTAHOBUTCSI TYOUTEJIbHO HEPa3peIIMMbIM.

B MHOTOUMCIEHHBIX COOPHUKAX 3TUYECKUX MPeANrucaHuil, KOTOpble aHATU3UPYIOT WJIX Ha KOTOPbIE
CCBIJTAIOTCSI aBTOPHI 3TOTO HOMEpa, IOPUAMYECKOE COOOIIECTBO TPeOyeT OT CBOMX YYaCTHUKOB M30eraTh
JIBOMCTBEHHOCTHU B XOJ€ apOUTpakHOTO pa3doupatenabcTBa. I[IpenctaButesib CTOPOHBI JOJKEH caM CO00-
LIUTH apOUTpam (MO CYyTU — CO3HATHCS ), €M MCcKa3WI (pakThl Aena (cTaths 10 « PyKOBOASIIIMX IPUHITUTIOB
MexayHapoaHOI accollaliu 1oprucToB, IBA, OTHOCUTEIBHO MPeCcTaBUTEIbCTBA CTOPOH B MEXXIYHAPOI-
HOM apOuTpaxe»). ApOUTP caM JOKEH 3asiBUTh Ce0e OTBOJ, €CJIM OH CTOJIKHYJICS C CUTyallMeit KOH(MJINKTa
MHTEPECOB, KOTAa OIpeAeJIeHHbIe 00CTOSITEILCTBA WJIM 3HAHWSI MOTYT ITOMEIIaTh BHIHECTH OeCIPUCTPaCT-
Hoe peteHue 1o aeny (Cranmapt 2 «[IpuHuumnos IBA oTHOCcHUTeNbHO KOH(INKTa MHTEPECOB B MEXITyHa-
POIHOM apOUTpaxKe»).

OTKpPBITBIM OCTaeTCsI BOMIPOC, KAKUM TOJIKHO OBITh MPpOo(heCCHUOHATBLHOE MOBEACHNE I0PUCTOB BHE ap-
ouTtpaxa. FMiMeeT M 10OpUCT MpaBo MyOJMKOBATh CTaThbU, B KOTOPBIX OH OTCTaMBAET IMOJISIPHBIEC MO3UIIUU
1O OJHON U TOl Xe mpobjeMe? MoXeT M I0pUCT BbICKa3bIBaTh CBOM MHEHUS B XKypHajax, U3AaBaeMbIX
pPa3HBIMU 10 CBOMM BO33PEHUSM IpyTIIaMu Joaei?

DTHKa — Belllb 3heMepHasi, HO pe3yJbTaThl HAIIMX I€UCTBUIT BITOJHE ocsizaeMbl. Co BpeMEHEM IOPHCT,
KOTOPBII HE MMeeT COOCTBEHHO! MTO3UIIMU, & CTPEMUTCS YTOAUTh BCEM Cpa3y, MOXKET 0Ka3aThCsl Ha Ievasib-
HOM MecTe OypuaaHoBa ocjia. EMy u mocBsiieHa 00J10KKa 3TOro HoMepa.
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ICCA GUIDELINES ON STANDARDS
OF PRACTICE IN INTERNATIONAL
ARBITRATION

Dmitry Artyukhov
Lawyer,
Arbitration.ru
Editor-in-Chief
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ctober 15" commenced the consultation stage for the new prospec-

tive document on ethics in arbitration proceedings, “Guidelines

on Standards of Practice in International Arbitration” by ICCA.!

The ICCA, or International Council on Commercial Arbitration, is
a non-governmental organization based in the Hague, Netherlands. The Gov-
erning board of ICCA and its Executive body comprises ca. 35 high-profile
arbitrators and lawyers. Among them the readers of Arbitration.ru may mark
such names as Andrew Clarke, John Beechey and Vladimir Khvalei (at present,
the only Russian national on the Board except for Prof. Alexander Komarov,
who is on the ICCA Advisory Board along with, inter alia, co-authors of IBA
Guidelines on Conflicts of Interest in International Arbitration Emmanuel
Gaillard and Bernard Hanotiau). On the ICCA’s Honorary Presidents list one
finds Albert Jan van den Berg and Jan Paulsson. The ICCA is also known for its
local youth chambers (Young ICCA), a forum for prospective lawyers interest-
ed in international arbitration.?

The ICCA Standards of Practice in International Arbitration Taskforce
is headed by Abby Cohen Smutny of White & Case, Partner and the Global Head
of the firm’s International Arbitration Practice in Washington, US, and Prof. Guido
Santiago Tawil, an independent arbitrator from Argentina.

The “Guidelines on Standards of Practice...” draft is a 14-page document
aimed to draw up overarching principles of conduct for arbitrators, counsels
and support staff such as legal secretaries worldwide, “...to serve as guiding princi-
ples of civility in the field, and reflect the myriad blends of cultures and situations
in which international arbitration is employed”.? The authors report they have pre-
pared the Guidelines as they have identified an “evident gap” in the “international
arbitration space” which would epitome the principles of civility for arbitration pro-
ceedings. The present soft law is not sufficient: “the existing instruments do not fully
reflect the specific setting”.

This statement can be put under scrutiny. This article gives a short comparison
of the new projected ICCA Guidelines and some of those documents on conduct
of arbitration proceedings already existing in the field. These include /BA Rules (IBA
Guidelines on Party Representation in International Arbitration, IBA Guidelines

"' The draft accessed at: https.//www.arbitration-icca.org/media/15/06708902318961/a4
icca_standards of practice clean 8 6 2020-3.pdf on 14.10.2020.

2 The author warmly recollects a Young ICCA meeting in Prague dedicated to the release of the
Prague Rules in 2018.

3 Although the document is marked “not for citation”, the author presumes this should be accounted
for it being a draft and not the final version of the Guidelines. Many passages in the document are
worth to be referred to in their immediate phrasing and are quoted here for discussion purposes only.



https://www.arbitration-icca.org/media/15/06708902318961/a4_icca_standards_of_practice_clean_8_6_2020-3.pdf
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on Conflicts of Interest in International Arbitration)*
plus Prague Rules’ as universal principles; and LCIA
Arbitration Rules®, ICC Note To Parties And Arbitral
Tribunals On The Conduct Of The Arbitration Under
The ICC Rules Of Arbitration” and Vienna Rules® pub-
lished by VIAC as rules linked to specific arbitral in-
stitutions. The author took the liberty to add italics
and bold type to these texts for emphasis.
So, let’s take a closer look at the Guidelines.

Impartiality and Conflict
of interest

Since Conflict of interest is the fulcrum of this Arbi-
tration.ru issue, Guideline I.F of the ICCA Guidelines
draft is the first on the list, saying: “All participants
in an international arbitration shall disclose con-
flicts of interests and/or other facts or circumstances
that may call into question the fundamental integrity
of the arbitration process.”

LCIA Rules 2020 require that “all arbitrators
shall be and remain at all times impartial and inde-
pendent of the parties; and none shall act <...> as ad-
vocate for <...> of any party” in Article 5.3.

In its Note To Parties And Arbitral Tribunals
of 2019 the ICC International Court of Arbitration
stipulated: “All arbitrators, including emergency ar-
bitrators, have the duty to act at all times in an impar-
tial and independent manner” (Article 18).

VIAC’s Vienna Rules as of 2018 demand an ar-
bitrator reveals his/her conflict of interest in Article
16 (4): “An arbitrator shall disclose in writing all cir-
cumstances that could give rise to doubts as to his
impartiality, independence or availability or that
conflict with the agreement of the parties. The duty
to immediately disclose such circumstances contin-
ues to apply throughout the arbitration.”

4 Accessible at http:

ICCA GUIDELINES ON STANDARDS OF PRACTICE | NEWS

IBA Guidelines on Conflicts of Interest of 2014 (up-
dated in 2015) did not name all participants, but
addressed arbitrators in General Standard 1: “Ev-
ery arbitrator shall be impartial and independent
of the parties at the time of accepting an appointment
to serve and shall remain so until the final award has
been rendered or the proceedings have otherwise fi-
nally terminated.”

Confidentiality

The ICCA Guidelines stipulate that the arbitration
proceedings have to be confidential. See Guideline
I.D: “All participants in an international arbitration
shall respect the rights of parties and nonparties to pri-
vacy and confidentiality where applicable.”

Prague Rules of 2018 expressly require confiden-
tiality regarding documents, as in Rule 4.8.: “Any doc-
ument produced by a Party in the arbitration and not
otherwise in the public domain shall be kept confidential
by the Arbitral Tribunal and the other Party, and may
only be used in connection with the arbitration, save
where and to the extent that disclosure may be re-
quired of a Party by legal duty.” (It can be presumed
confidentiality was an obvious feature of arbitration
for the drafters of the Prague Rules and was implied).

By contrast, LCIA and VIAC expressly require
confidentiality in a broader way. Article 30.1. of LCIA
Arbitration Rules names documents as the most val-
ued asset: “The parties undertake as a general princi-
ple to keep confidential a/l awards in the arbitration,
together with all materials in the arbitration created
for the purpose of the arbitration and all other docu-
ments produced by another party in the proceedings
not otherwise in the public domain, save and to the ex-
tent that disclosure may be required of a party by legal
duty, to protect or pursue a legal right, or to enforce
or challenge an award in legal proceedings before

ibanet.org/Publications/publications _IBA_guides_and_free_materials.aspx.

SURL: https://praguerules.com/upload/iblock/a00, a0056&6787a8bc§55f4fdfe93db5a]0.1)df. Accessed at 16.10.2020. For

latestreview see Tetley A., Lopez A. Une initiative russe au secours de I’arbitrage international. Les Echos Executives (in French).

Available at: https:

business.lesechos.fr/directions-juridiques/droit-des-affaires/contentieux/0602225425793-une-initia-

tive-russe-au-secours-de-[-arbitrage-international-333002.php.

SURL: https.//www.lcia.org/Dispute Resolution_Services/Icia-arbitration-rules-2020.aspx. Accessed at 16.10.2020.

7URL: htips:

iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-conduct-of-

arbitration.pdf. Accessed at 16.10.2020.
SURL: https:,

‘www.viac.eu/en/arbitration/content/vienna-rules-2018-online. Accessed at 16.10.2020.

September-October 2020, N2 8 (22) | 7
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a state court or other legal authority. The parties shall
seek the same undertaking of confidentiality from all
those that it involves in the arbitration, including but
not limited to any authorised representative, witness
of fact, expert or service provider.”

The broadest definition of confidentiality
amongst compared instruments is phrased by VIAC
in Vienna Rules in Article 16 (2): “The arbitrators
<...> have the duty to keep confidential a// informa-
tion acquired in the course of their duties.”

No lies!

In arbitration proceedings, the arbitrators do not
possess immediate instruments to institute criminal
proceedings against counsels, experts and witnesses,
unlike in many national courts. Besides, lying is bad.
Therefore, ICCA’s prospective Guideline II.C says:
“Party representatives shall not knowingly make any
false submission of fact to the arbitral tribunal.”

But if one took the slippery path, he/she has
a chance to change his/her ways: “In the event that
a party representative learns that he or she has pre-
viously made a false submission of fact to the arbitral
tribunal, the party representative shall, subject to con-
siderations of confidentiality and privilege, promptly
correct such submission.”’

The authors might realise a process based
on complete honesty and total full and frank disclo-
sure is somewhat of an utopia, thus underlining that
the Guidelines should prevent the parties from cre-
ating impediments to arbitration: “If is not intended
to discourage legitimate advocacy nor to limit available
remedies and procedural strategies, when used in good
faith. Rather, the Guideline seeks to discourage frivolous
objections, challenges, and conduct that have the sole
purpose of obstruction, unreasonable delay, or jeopar-
dizing the finality of any award.”

Same requirement of honesty is already known
to the users of IBA Rules on Party Representation
in nearly the same phrasing, Guidelines 9-10. “A Par-
ty Representative should not make any knowing-
ly false submission of fact to the Arbitral Tribunal.
In the event that a Party Representative learns that

he or she previously made a false submission of fact
to the Arbitral Tribunal, the Party Representative
should, subject to countervailing considerations
of confidentiality and privilege, promptly correct
such submission.” Have the authors of IBA Rules
drawn inspiration from the works of Lenin as well?

ICCA Taskforce is to set out a special require-
ment of honesty for witnesses and experts that is
the same as for counsel in the prospective Guide-
line IV.A: “Experts and witnesses shall be honest
with counsel and in their testimony before an arbitral
tribunal.” These participants to arbitration proceed-
ings can also promptly correct their false submissions.

Again, see Guideline 11 of the IBA Rules:
“A Party Representative should not submit Witness
or Expert evidence that he or she knows to be false.
If a Witness or Expert intends to present or presents
evidence that a Party Representative knows or lat-
er discovers to be false, such Party Representative
should promptly advise the Party whom he or she
represents of the necessity of taking remedial mea-
sures and of the consequences of failing to do so.”
The IBA Rules went even further as they mentioned
incitement to lies in Guideline 23: “A Party Repre-
sentative should not invite or encourage a Witness
to give false evidence.”

Witnesses, experts and parties also have the duty
to cooperate with the tribunal. See draft of Guideline
IV.B: “Experts and witnesses shall assist the arbi-
tral tribunal and follow its directions.” Prague Rules
foresaw a tribunal’s powers against the uncoopera-
tive party, see Rule 10.1.: “If one of the Parties does
not follow instructions from the Arbitral Tribunal
without a valid reason, it would be entitled to make,
where appropriate, an adverse inference with regard
to the Party’s respective case.”

Fair treatment

Vis-a-vis cooperation, international procedural
and ethical provisions on arbitration demand fair-
ness and unbiased decisions from the arbitrators.
As versed by ICCA Taskforce in Guideline III.A,
“Arbitrators shall address all participants in an in-

?Compare to: “He is not smart who does not make mistakes. There are no such people and cannot be. He is smart who makes
mistakes that are not very significant and who can and is able to easily and quickly correct them.” Vladimir Lenin (Real name

Viadimir Ulyanov, 1870-1924).

8 | Arbitration.ru



ternational arbitration in a courteous and impartial
manner.” See also Guideline III.B. “Arbitrators
shall not employ hostile, demeaning or humiliating
terms in written or oral communications with partic-
ipants to an international arbitration.”

Guideline II.B contains a separate provision
for counsel: “Party representatives shall, at all times,
act with respect and courtesy, and conduct themselves
in a professional manner. Party representatives shall
not act offensively or with disrespect.”

The ICC Note to Parties encompassed this in Ar-
ticle 47, and in a very elegant phrasing: “Arbitral tri-
bunals, parties and their representatives are expected
to abide by the highest standards of integrity and hon-
esty, to conduct themselves with honour, courtesy
and professionalism, and to encourage all other par-
ticipants in the arbitral proceedings to do the same.”

LCIA Rules 2020 foresee an Arbitral Tribunal’s
“duty to act fairly and impartially as between all parties,
giving each a reasonable opportunity of putting its case
and dealing with that of its opponent(s)” in Article 14 (i).

Prague Rules set out that “the Arbitral Tribunal
may limit the number of rounds for exchange of sub-
missions <...> while always bearing in mind the re-
quirement to ensure fair and equal treatment of the Par-
ties (my emphasis).” in Rule 2.6.

VIAC’s provisions are the most laconic: “The arbi-
tral tribunal shall treat the parties fairly” (Article 28 (1)).

Efficiency

...And then, arbitration needs to be efficient.
The strive for efficiency is definitely good on itself,
but this feature of arbitration is addressed so often
that one might think arbitration has always been slow,
costly and tedious. See ICCA’s possible Guideline
II1.D: “Arbitrators shall act efficiently.”

The issue was also raised in the ICC Note, Article
72. “The Rules require the arbitral tribunal and the par-
ties to make every effort to conduct the arbitration
in an expeditious and cost-effective manner, having
regard to the complexity and value of the dispute.”
The abovementioned Article 14 of LCIA Rules
required arbitrators to avoid “unnecessary de-
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lay and expense, so as to provide a fair, efficient
and expeditious means for the final resolution
of the parties’ dispute.”

Vienna Rules, Article 28 (1), gave the arbitrators
a little bit more of space (perhaps as in Austria one
can find cream not only in, but also on his coffee):
“The arbitral tribunal shall conduct the arbitration
<...> in an efficient and cost-effective manner, but
otherwise according to its own discretion.”

Finally, Prague Rule 8.1.: “...The hearing should
be conducted in a cost-effective manner”. Period.

Conclusions

As we have shown in the article, arbitration insti-
tutions and drafters of arbitration rules and oth-
er kind of soft law worldwidee speak of the same
issues — each in their own voice, but in similar
wording. And it is quite natural that arbitra-
tion institutions may wish to have their own set
of provisions on how to conduct proceedings.
At the same time, definitions of ethical behaviour
are mostly the same everywhere: fairness, im-
partiality, honesty, mutual respect, efficiency.
In this regard, the to-be Guidelines on Stan-
dards of Practice by ICCA will hardly become
an innovation in arbitration. In its draft version,
this document broadly generalizes ethical stan-
dards in things written and mutually incorpo-
rated before, like the ICC Note to Parties refer-
ring to the IBA Rules. Of course, the document
might be still revised, but it is hard to predict that
the changes to its text will be dramatic.

Thinking of the positive side, the Guidelines
continue an established course of legal think-
ing and may become an easy-to-use unifying
document on ethics in arbitration. It may also
become a practical point of reference for those
regions of the world where implied standards
of ethical behaviour in arbitration are yet not
well-known (if any). In any case, the ICCA
could elaborate more on the need and the po-
tential addressees for the Guidelines in its pre-
amble when the consultation stage is over.
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WHY ARBITRATION IN SWITZERLAND
BECOMES EVEN MORE ATTRACTIVE?

Xavier
Favre-Bulle
Partner

witzerland, and particularly Geneva, has
been known for international arbitration
since the nineteenth century. In 1872, an
arbitral tribunal in the premises of the Hotel
de Ville of Geneva had to adjudicate claims brought
by the United States of America against Great Britain
arising from the American Civil War; and Mr Jakob
Stampfli, a member of the Swiss Federal Council, was
one of the five arbitrators. In its final award dated 14
September 1872, the arbitral tribunal ordered Great
Britain to pay the United States of America an in-
demnity of USD 15,5 million in gold. This case was
of crucial importance for the development of interna-
tional arbitration as it demonstrated to the whole world
that significant and far-reaching international disputes
could be resolved both efficiently and peacefully.

Origins and the process
of revision of the Federal Act
on Private International Law

Over the years, Switzerland has been one of the most
popular venues for international arbitration, be it in-
stitutional, ad hoc, sports or investment arbitration.
One of the reasons for this success is the Swiss Feder-
al Act on Private International Law (“PILA”) which
entered into force on 1 January 1989. Its Chapter 12
is the lex arbitri for international arbitration proceed-
ings taking place in Switzerland. Even though Chap-
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“Perfection is not attainable, but
if we chase perfection, we can
catch excellence”.

Vince Lombardi

ter 12 has not been subject to significant modifica-
tions since its entry into force, it is known worldwide
for its clarity, concision, flexibility, autonomy given
to the parties to tailor their proceedings and innova-
tive approach.

Notwithstanding the success the PILA en-
joys in international arbitration, at the beginning
of 2017, the Swiss Federal government proposed
a revised version of Chapter 12 aimed at consoli-
dating 30 years of decisions rendered by the Federal
Supreme Court (the “Supreme Court”), modernis-
ing the PILA, reinforcing the parties’ autonomy
and making its application even more predict-
able and user-friendly. On 19 June 2020, the act
(“R-PILA”) was adopted by Parliament. R-PILA
will enter into force on 1 January 2021.

The revision of the PILA triggered certain
amendments to other statutes, such as the Federal
Supreme Court Act (“FSCA”), the Civil Proce-
dure Code (“CPC”) and the Swiss Code of Ob-
ligations (“CO”), which will be addressed below.

The provisions of the revised
act rendering arbitration in
Switzerland more attractive

The revised provisions described below are of partic-
ular interest to the parties to international arbitra-
tions seated in Switzerland and abroad.



The PILA applies if at least one
of the parties had its domicile,
residence or registered office
outside Switzerland at the
moment of entering into the
arbitration agreement

Under the current law, Chapter 12 applies
if “at the time when the arbitration agreement was
entered into, at least one of the parties had nei-
ther its domicile nor its habitual residence in
Switzerland”. The current law does not specify wheth-
er it is the situation of the parties to the arbitration
agreement or to the arbitration proceedings which
should be assessed to decide whether the requirement
of foreign domicile, residence or registered office is
met. The majority of commentators are of the opin-
ion that the decisive time should be the moment when
the parties entered into the arbitration agreement.
The Supreme Court, however, took a different view
and held that the decisive moment should be the initi-
ation of arbitration proceedings. Consequently, the law
to be applied (CPC — for domestic arbitration or PILA
— for international arbitration) would not be deter-
mined before the initiation of the proceedings in a sit-
uation where some parties to the arbitration agreement
are located in Switzerland and others abroad.

Article 176(1) R-PILA expressly provides that
the relevant moment is when the parties “to the arbi-
trationagreement” concluded thatagreement. Thanks
to this clarification, no party will be tempted to make
any possible forum shopping and the legal certainty
will be reinforced.

Arbitration agreements
are valid if made in any
form of writing

Under the current law, an arbitration agreement must
be made in writing, by telegram, telex, telecopier
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or any other means of communication which permits
it to be evidenced by a text. Such wording does not
mean that Switzerland is an old-fashioned country
using outdated means of communication, it merely
shows that PILA is over 30 years old.

Article 178(1) R-PILA provides that an arbitra-
tion agreement is valid if made in writing, or by any
other means evidencing that it has been concluded
by a text. Such wording will encapsulate any and all
means of modern communication, if communicated
in any form of writing.

Arbitration agreements

will be valid if contained

in unilateral acts and
corporate disputes

will be subject to arbitration

Under the current law, it is unsettled whether unilat-
eral acts may contain a binding arbitration agreement
or whether they constitute merely an offer to con-
clude an arbitration agreement. Article 178(4) R-PI-
LA provides that an arbitration agreement may rest
not only on an agreement between at least two par-
ties, it can also rest on a unilateral act, such as a will,
a foundation or a trust.

Furthermore, articles of association of Swiss
companies limited by shares and limited liabili-
ty companies may contain arbitration agreements
for disputes related to corporate law. Unless other-
wise agreed by the parties, the arbitration agreement
is binding on the company, its bodies, member of its
bodies and shareholders (Article 697n CO). Any per-
son who can be directly affected by the arbitral award
must be informed about the initiation and termina-
tion of the proceedings and must be in a position
to participate in the constitution of the arbitral tri-
bunal and in the proceedings in the capacity as inter-
venor. For this purpose, arbitration agreements may
refer to specific arbitration rules which are suitable
for corporate disputes. Such disputes will be gov-
erned by the relevant provisions of the CPC and not
by the PILA.
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This eliminates the previously existing uncertainty
in relation to corporate disputes and provides a solid
framework for disputes arising from unilateral acts.

Parties will have an express
and efficient framework
for the constitution and
functioning of arbitral
tribunals

Aiming at establishing a more straightforward frame-
work for the constitution of an arbitral tribunal com-
pared to the current law, Article 179 R-PILA provides
that arbitrators are appointed or replaced in accor-
dance with the parties’ agreement. Unless the par-
ties decide otherwise, the number of arbitrators shall
be three. Each party shall appoint a co-arbitrator,
and these two co-arbitrators shall appoint a presid-
ing arbitrator. If the parties fail to agree on the con-
stitution of the arbitral tribunal or arbitrators cannot
be appointed for any other reason, the state court
at the place of the arbitration shall be competent
to assist the parties with the constitution of the arbitral
tribunal. If the parties have not determined the seat
of the arbitration, or they have simply agreed that
the seat will be in Switzerland, the state court seized
first will be in a position to appoint arbitrators.
Such state court may appoint all arbitrators in case
of a multi-party arbitration.

Article 180 R-PILA provides grounds for chal-
lenging an arbitrator: (i) the grounds agreed upon
by the parties in the arbitration agreement and/or (ii)
ifthe circumstances of the case raise justifiable doubts
as to the arbitrator’s independence and/or impartial-
ity. If the parties have not agreed on the procedure
for challenging an arbitrator, an application to chal-
lenge an arbitrator shall be made within 30 days fol-
lowing the day the challenging party discovered,
or ought to have discovered, the grounds for such
challenge (Article 180a R-PILA). Within 30 days fol-
lowing such application, the challenging party may
request the state court of the seat of the arbitration
to remove the challenged arbitrator.
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Furthermore, according to Article 180b R-PI-
LA, any arbitrator may be revoked by the parties.
Unless the parties decide otherwise, if an arbitrator
is not in a position to perform his tasks with due dil-
igence and care, a party may request the state court
of the seat of the arbitration to revoke such arbitrator.
The court’s decision will be final and binding.

These provisions on the constitution of the ar-
bitral tribunal are particularly important for ad hoc
arbitration where no administering institution is in-
volved. They are also important to preclude the par-
ties from adopting delaying tactics preventing the ef-
ficient constitution of arbitral tribunals.

The provisions on the challenge and revocation
of arbitrators have the merit of codifying principles
allowing for an efficient constitution of an indepen-
dent and impartial arbitral tribunal. In case of justifi-
able doubts, the revised act specifies that parties may
seek support from the competent state courts. Pro-
ceedings before state courts are conducted in a sum-
mary form (Article 251a CPC), which is a time-
and cost-efficient mechanism.

Parties to arbitration
proceedings (in Switzerland
and abroad) will have

a straightforward legal
framework in relation to
the taking of evidence and
interim measures

Under the current law, arbitral tribunals or a party to ar-
bitration proceedings (provided that the arbitral tribunal
agrees) may resort to the state courts if their assistance is
needed in the process of taking evidence. It does not pro-
vide which law should apply to determine which evidence
should be produced and according to which rules. The re-
vised act specifies that the state courts will apply their own
law. Only if the state courts are expressly requested to take
into consideration other procedural rules, they may de-
cide to apply such rules (Article 184(2) and (3) R-PILA).




Furthermore, R-PILA contains provisions allowing
arbitral tribunals sitting abroad, or a party to such pro-
ceedings, to resort to the state court where the taking
of evidence or an interim measure should be execut-
ed (Article 185a R-PILA). Such straightforward legal
framework will allow the parties to avoid long and costly
proceedings of international legal assistance.

A party which has procedural
objections must invoke them
immediately

Even though the current law is silent as to the mo-
ment when a party has to bring any alleged procedur-
al objections, by virtue of the decided cases, such ob-
jections shall be brought immediately. Article 182(4)
R-PILA expressly provides that a party which fails
to object immediately will forfeit its rights.

Parties will have more clarity
as regards the remedies
available against awards

While under the current law the only remedy avail-
able to parties against awards are setting aside pro-
ceedings, the revised act specifies that the parties
may resort to the following additional remedies:
correction, interpretation, requesting an addi-
tional award and revision (Articles 189a and 190a
R-PILA). Even though these remedies are not new
and have been available to parties by virtue of the de-
cided cases, the revised provisions set a clear legal
framework for the parties’ applications.

Correction may be sought in order to emend
typographical or arithmetical mistakes and/or in-
accuracies. Interpretation may be sought in order
to clarify certain specific parts of the award. An ad-
ditional award may be required to decide on claims
asserted during the proceedings but which have not
been adjudicated in the final award. Such remedies
may be sought by the parties before the arbitral tri-
bunal or undertaken spontaneously by the arbitral
tribunal within 30 days following the notification

of the award. They do not stay the 30-day time
limit to initiate setting aside proceedings before
the Supreme Court.

Revision of an award may be sought before
the Supreme Court (i) if a party discovered mate-
rial facts and/or new conclusive evidence which
had existed before the issuance of the final award
and which the party seeking revision could not
have invoked during the arbitral proceedings, (ii)
if criminal proceedings establish that a criminal of-
fense influenced the arbitral award to the disadvan-
tage of the party seeking revision or (iii) if a ground
to challenge an arbitrator is discovered after
the closure of the proceedings. A request for revi-
sion may be filed within 90 days from the discovery
of the ground for revision provided that it is still
within 10 years from the day the award became
enforceable. Such time limit of 10 years does not
apply if the award has been influenced by a crim-
inal offence. Parties who do not have their domi-
cile/residence/registered office in Switzerland
may waive the right to seek revision of the final
award, unless the final award has been influenced
by a criminal offense.

Setting aside proceedings are already provided
under the current version of the PILA. The revised
act expressly specifies one rule which was previ-
ously addressed in another statute: a setting aside
application must be filed within 30 days following
the notification of the final award (Article 190(4)
R-PILA). Furthermore, the revised act clarifies an
issue which was previously unsettled: no minimal
amount in dispute is required for filing a setting
aside application (Article 77(1) FSCA).

Parties will be free to file
their submissions before the
Supreme Court in English

Under the current law, all submissions before
the Supreme Court must be filed in one of Swit-
zerland’s official languages, i.e. German, French,
Italian or Romansh. Unless one of the parties re-
quests that the opposing party’s exhibits be trans-
lated from English into one of the official languag-
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es, the Supreme Court already tolerates that such
documents be submitted in their original language,
if such language is English.

With the entry into force of the revised act,
parties to arbitration will be in a position to file their
submissions in English (Article 77(2bis) FSCA).
Submissions should be understood in a broad man-
ner. The Supreme Court’s decisions and commu-
nications will still be issued in one of Switzerland’s
official languages.

Such amendment will render setting aside
applications, as well as applications for revision
of arbitral awards, more cost- and quality-ef-
ficient. The time limit for those applications is
short, 30 and 90 days, respectively. Parties will
save significant time, efforts and costs in not
having to translate numerous draft submis-
sions. They will also avoid possible misunder-
standings arising from inaccurate translations.
All efforts will be focused on the contents
of the submissions.

Conclusion

The revision of the PILA, FSCA, CO and CPC will,
in the authors’ view, reinforce the attractiveness
of Switzerland in the context of international arbitra-
tion. The Swiss legislature’s goal has been achieved.
The revised act will provide parties with more auton-
omy, codify 30 years of the decided cases and make
arbitration proceedings in Switzerland even more
modern, predictable and efficient.

Switzerland also enjoys an excellent framework
for international arbitration because, in addition
to the revised act, it has well-regarded tradition of in-
ternational arbitration, knowledgeable and linguisti-
cally skilled counsel and arbitrators, central location
and sophisticated logistical structure. Furthermore,
disputes may time- and cost- efficiently be adminis-
tered by the Swiss Chambers’ Arbitration Institution
(SCAI) which has excellent reputation and concise,
efficient, flexible and user-friendly arbitration rules
(Swiss Rules of International Arbitration).
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IBA GUIDELINES ON PARTY
REPRESENTATION IN INTERNATIONAL
ARBITRATION: AGREE OR NOT TO AGREE
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or quite some time the activities of a representative in international arbitra-

tion were not regulated by either national legislation, the arbitration rules,

or any documents issued by authoritative international organizations.

For that reason, party representatives often used to take guidance from the national
rules of professional ethics. In view of serious dissimilarities in legal traditions and the role
conferred by diverse legal systems on lawyers, such an approach created unequal opportu-
nities for party representatives in international arbitration, as well as numerous difficulties
of a practical nature (for example, regarding proof of authority of the parties).

In some instances, the national bar associations initiated proceedings against
their own members in the wake of their acts deemed to be at variance with the national
rules of professional ethics, even though they were in line with international arbitra-
tion practice (for example, preparing witnesses for direct examination and cross-ex-
amination). A lack of international regulation created difficulties in proving that
such acts were after all consistent with international arbitration practice.

On the other hand, the past decade saw the emergence of a regulatory environ-
ment that is leaving fewer and fewer gaps in the regulation of the legal status of a party
representative in international arbitration.

First of all, this is true for the IBA Guidelines on Party Representation in Inter-
national Arbitration adopted by the IBA Council on 25 May 2013 (the “IBA Guide-
lines”). Even though the IBA Guidelines are recommendatory in nature, their sig-
nificance is not to be underestimated.

As is shown below, their adoption prompted changes in the rules of certain ar-
bitration institutions, such as the LCIA. Some of institutions, the HKIAC for one,
refer to the IBA Guidelines as one of the documents recommended for use!, while
the ICC Court of Arbitration encourages parties to “draw inspiration from and, where
appropriate, to adopt” the IBA Guidelines.?

The ICC Court likewise recommends arbitrators and parties to refer to the IBA
Guidelines in the Terms of Reference, thus effectively making them a part of the ar-
bitration agreement between the parties.’

Below the author will analyze to what extent it does have a sense for the parties
to agree to use the IBA Guidelines in specific arbitration matters, including by means
of incorporating the document into the Terms of Reference as the binding one.

! https.//www.hkiac.org/arbitration/guidelines.
2 See Note to Parties and Arbitral Tribunals on the Conduct of Arbitration: https.//iccwbo.org,
content/uploads/sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-conduct-

of-arbitration.pdf.

3 See Model Terms of Reference: https.//iccwbo.org/publication/model-icc-terms-reference/.
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PROOF OF AUTHORITY
OF A REPRESENTATIVE

In contrast to representation in state courts,
the arbitration rules do not require a party repre-
sentative to have any special formal qualifications
or to be a member of any bar association.* A party
may therefore be represented by an outside counsel,
in-house lawyer or other company employees.

The rules of international arbitration insti-
tutions likewise typically do not stipulate a spe-
cific requirements for confirmation of authority
of a representative,’ whereas the prevailing prac-
tice varies widely depending on the legal system
to which the arbitrators belong.

If arbitrators are practicing in a country where
no special confirmation is usually needed to prove
a counsel’s authority to act as a representative in pro-
ceedings (for example, England, Sweden, France,
and the Netherlands), an arbitral tribunal is quite
likely not to request that the documents authorizing
a legal representative be presented.

If, by contrast, arbitrators are practicing in coun-
tries where the procedural codes are fairly strict
in their requirements as to the execution of authority
of a representative, especially a foreign representa-
tive,® they are quite likely in much the same manner
to require confirmation of authority of a representa-
tive in arbitral proceedings.’

Such differences may well cause serious prac-
tical problems. For example, a party was represent-

ed in one LCIA arbitration case by lawyers of an
international firm and in the course of arbitration
their authority was not confirmed in any special way.
That enabled the debtor at the stage of enforcement
of the award in Ukraine to allege that it had not been
represented in the arbitration and had not even been
notified of the proceedings.?

There have been similar cases in Russian
courts. Thus, during the recognition and enforce-
ment of an LCIA award it was found that cor-
respondence with the LCIA tribunal had been
conducted on behalf of the debtor by the head
of the legal department of the parent company
of the debtor and the person in question had had no
formal power of attorney to represent the debtor.’
Because of that, the debtor stated at the stage of en-
forcement of the award in Russia, inter alia, that
it had not been notified of the arbitral proceedings,
and lower courts refused to have the LCIA award
recognized and enforced.!” However, the Presidi-
um of the Supreme Arbitrazh Court of Russia re-
versed the decisions passed by the lower courts,
stating that the authority of the parent company’s
lawyer to represent the subsidiary in that case fol-
lowed from the circumstances in which the lawyer
had been acting and that consequently the com-
pany could not refer to a lack of a proper notice
of the arbitration.

Since the enforcement of an arbitral award
may take place in any of the New York Conven-
tion signatory-states, arbitrators, as a good prac-
tice, should require formal proof of the authority

4 As per Article 5 of the UNCITRAL Arbitration Rules, “Each party may be represented or assisted by persons chosen by it.”

3> See The ICC Arbitration Rules - https.

iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/; HKIAC rules

www.hkiac.org/arbitration/rules-practice-notes/hkiac-administered-2018; Rules

for HKIAC-administered Arbitration: https.,

of the Smgapore Internatlonal Arbltratlon Center —

0 For example a power of attorney for representing the company in state court issued abroad must be notarized and apostllled
Such an approach prevails in most CIS countries.

7 This follows, inter alia, from § 27 of the Rules of the ICAC at the CCI of Russia: “The parties may deal with the ICAC directly
or through their duly authorized representatives, including foreign organizations and citizens, appointed by the parties at their
discretion. Emphasis added by me — V. K.

§ See Judgment by the Supreme Specialized Court of Ukraine dated 21 May 2014 in Case 6-1395 cé 14. Eventually, the court
did recognize that the law firm had been authorized by the parent company to represent the debtor.

? See Autorobot-Strefa Sp. 7 o.0. v. Sollers Elabuga LLC, case card - https://kad.arbitr.ru/Card/f3836158-6f37-42ce-ab28-

f64e6b78ab41.
19 See Resolution No. 1332/14 of 24 June 2014 passed by the Presidium of the Supreme Arbitrazh Court.
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of party representatives, and many rules
of arbitration expressly state this.!!

AVOIDANCE OF
CONFLICTS OF INTEREST

Ongoing debates were provoked by the earlier prac-
tice of some English barristers,'> whereby barristers
from the same chambers acted both as an arbitrator
and a party representative without, as it was thought,
creating a conflict of interest.

The best known case in international arbitra-
tion was Hrvatska FElektroprivreda v The Republic
of Slovenia.” In that case, the presiding arbitra-
tor, David Williams, was a barrister at Essex Court
Chambers London. Ten days in advance of the arbi-
tration, the law firm Allen & Overy that represented
the respondent submitted a list of persons who should
be in attendance during the hearing. The list included
David Mildon, a barrister from the same Essex Court
Chambers.

The claimant’s representative, the law firm
Hunton & Williams, emphatically objected to the ap-
pearance in the case of abarrister from the same cham-
bers as the President of the Tribunal and request-
ed that he should be excluded from participating
in the case. The claimant, however, did not challenge
the president.

The arbitral tribunal noted, on the one hand, that
there was no hard-and-fast rule to the effect that bar-
risters from the same chambers are always precluded
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David Williams QC David Mildon QC
from being involved as, respectively, counsel and ar-
bitrator in the same case. On the other hand, taking
into account that the English Chambers system was
wholly foreign to the claimant, and also the fact that
the respondent refused to disclose the extent of in-
volvement of its new representative, the arbitral tribu-
nal decided that David Mildon should not participate
in the proceedings.

The decision provoked discussions as to whether
arbitrators were in principle entitled to deprive a party
of the fundamental right to choose its representative
and whether the decision had had an adverse impact
on such party’s opportunity to present its case. '4

To avoid such problems in the future, the IBA
Guidelines formulated a requirement for parties’
representatives’ that they should identify themselves
to the other party or parties and the arbitral tribunal

T According to Article 5 of the UNCITRAL Arbitration Rules, “Where a person is to act as a representative of a party,
the arbitral tribunal, on its own initiative or at the request of any party, may at any time require proof of authority granted
to the representative in such a form as the arbitral tribunal may determine”. Under Article 17 of the ICC Arbitration Rules,
“At any time after the commencement of the arbitration, the arbitral tribunal or the Secretariat may require proof of the authority
of any party representatives.” Pursuant to Article 23 of the Arbitration Rules of the Singapore International Arbitration Center,
“The Registrar and/or the Tribunal may require proof of authority of any party representatives.”

2 Such an approach was supported by the English courts - Laker Airways Inc v. FLS Aerospace Ltd [ 1999] EWHC B3 (Comm)
(20 April 1999); Anor v. Lawrence &amp; Anor [2002] EWCA Civ 90 (4th February, 2002); Fileturn Ltd v Royal Garden
Hotel Ltd [2010] EWHC 1736 (TCC) (13 July 2010).

I3 JCSID Case No. ARB/05/24 - https://www.italaw.com/cases/3242.

" See The Arbitral Tribunal’s decision on the participation of a party representative, dated 14 January 2010 in the matter
of Rompetrol Group N.V.v. Romania - https://www.italaw.com/sites/default/files/case-documents/ita0718.pdf.

IS Which is understood to mean not only an outside counsel, but also any other person generally, including a party’s employee
acting in the arbitration on behalf of the party regardless of the level of his/her qualification in law or membership in a bar
association or any other organization, the membership of which under the laws of a particular country ordinarily constitutes
a condition for acting as a legal representative in court.
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at the earliest opportunity,'® as well as witnesses and ex-
perts.'” A party should promptly inform the arbitral
tribunal and the other party or parties of any change
in such representation (for example, when a represen-
tative’s authority is restricted or terminated).

The IBA Guidelines also expressly states that
the arbitral tribunal may “fake measures appropriate
to safeguard the integrity of the arbitral proceedings, in-
cluding the exclusion of the new party representative from
participating in all or part of the arbitral proceedings.”"®

Following the IBA Guidelines, a 2014 version
of the LCIA Arbitration Rules'" also pointed out that
after the arbitral tribunal’s formation, any intended
change or addition by a party to its legal representa-
tives shall only take effect in the arbitration subject
to the approval of the arbitral tribunal,?’ which actually
means that the arbitral tribunal may exclude the new
party representative from participating in the case.

Nonetheless, there are serious doubts as
to whether such a measure (excluding counsel), even
if taken by the arbitral tribunal, can resolve any exist-
ing problem of conflict of interests.

In fact, even when the arbitral tribunal excludes
a new representative, say, a barrister from the same
chambers as one of the arbitrator, this will not remove
the already existing conflict of interest. Indeed, quite
possibly, prior to such a barrister’s being formally in-
troduced in the proceedings, he or she had already
advised the party on arbitration matters and, by do-
ing so, created a conflict of interest for the arbitrator
from the same chambers.?! To draw an analogy, where
a partner of a law firm advises a party in the arbitral
proceedings on a particular case, and another partner

6 Guideline 4, IBA Guidelines.
7 Guideline 18, IBA Guidelines.
8 Guideline 6, IBA Guidelines.

of the same law firm acts as an arbitrator in that case,
the situation is covered by the IBA Non-Waivable
Red List,?? i.e. constitutes absolute grounds for dis-
qualification.

Therefore, the IBA-Guidelines-proposed solu-
tion to exclude counsel is not ideal to avoid conflict
of interests. This might explain why no cases, but
for that of Hrvatska Elektroprivreda, are known where
such measures were applied.

COMMUNICATION
BETWEEN A PARTY
AND ARBITRATOR

For historical reasons and also due to differences
in the functioning of the legal systems, there exist sig-
nificant distinctions as to the permissibility of com-
munications ex parte” between a party representative
and arbitrator.

For example, in Anglo-Saxon legal system
countries, it is not only permissible to communicate
on a preliminary basis with a prospective arbitrator
on certain questions. What is more, arranging a sort
of an interview therewith on such questions would not
be considered a violation. During such an interview,
an out-of-town or foreign arbitrator may be invited
to the office of a company (being a party to a dispute),
and it is even permitted to cover such potential arbitra-
tor’s expenses incurred in connection with the trip.2*
Such a liberal approach is explained by the low level
of corruption amongst members of the legal profes-

9 https.//www.lIcia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2014.aspx#Article %2018 The changes were re-

tained in the 2020 version of the LCIA Arbitration Rules: https.//www.lcia.org/Dispute Resolution_Services/Icia-arbitra-

tion-rules-2020.aspx#Article %2018.
20 Articles 18.3 and 18.4 of the LCIA Arbitration Rules.

21 As stated above, in the Hrvatska Elektroprivreda case, the party declined to disclose the scope of its new representative’s
involvement in the case. Because of that, the scope of such involvement should be presumed to be substantial.

22 Guideline 1.4, 1BA Guidelines on Conflicts of Interest in International Arbitration: “The arbitrator and his or her firm reg-
ularly advise the party, or an affiliate of the party, and the arbitrator or his or her firm derives significant financial income

therefrom.”

23 That is, without the participation of other partie to the dispute.
2 See Article 5 of the SIArb Guideline on Interviews for Prospective Arbitrators - hitps://www.ciarb.org/media/4185/guide-

line- 1-interviews-for-prospective-arbitrators-2015.pdf.
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sion in those countries where a legal counsel may call
a judge to clarify certain technical details in connec-
tion with a particular case, and this is not deemed
to be impermissible.

By contrast, the legal traditions of Russia cat-
egorically prohibit any communication between
party representatives and judges outside of the for-
mal proceedings. In keeping with such traditions,
for example, the Secretariat of the ICAC at the CCI
of Russia would refuse to make available to the par-
ties the contact details of potential arbitrators, be-
cause to do otherwise could raise doubts as to their
impartiality and independence. Being fully aware
of the reasons for such a situation, one should note
that given the aforesaid approach, it is virtually
impossible to find out, inter alia, whether a con-
flict of interests exists that precludes an arbitrator
from accepting an appointment in a particular case
and whether he or she has enough time to devote
to resolving the case.

The IBA Guidelines give these matters some
certainty. On the one hand, they directly pro-
hibit a party representative from engaging in any
ex parte communication with arbitrators concerning
the arbitration.?

On the other hand, there are exceptions
to this rule:?

* Prior to the moment of the arbitrators’ ap-
pointment, to determine his or her expertise, experi-
ence, ability, availability, willingness and the existence
of potential conflicts of interest. Such communications
are permissible with a potential president of the arbi-
tral tribunal but solely with the consent of all parties
to the proceedings; and

* Prior and after the appointment of an arbi-
trator, for the purpose of the selection of the presid-
ing arbitrator.
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The following topics are appropriate in pre-appoint-
ment ex parte communication with the prospective
arbitrator:

» The prospective arbitrator’s publications, in-
cluding books, articles and conference papers or en-
gagements;

* Any activities of the prospective arbitrator
and his or her law firm or organization within which
he or she operates that may raise justifiable doubt as
to the prospective arbitrator’s independence or im-
partiality;

» A description of the general nature of the dispute;

* The terms of the arbitration agreement,
and in particular any agreement as to location, lan-
guage, applicable law and rules of the arbitration;

» The identities of the parties, party represen-
tatives, witnesses, experts and interested parties; and

* The anticipated timetable and general con-
duct of the proceedings.

At the same time, it is expressly stated that a par-
ty representative should not discuss with the arbitra-
tor the substance of the dispute seeking his/her views
on that.

STATEMENTS ON FACT

The classical doctrine in continental legal system
countries is that a party to the proceedings may make
alternative submissions on points of law, but may not
make alternative submissions of fact. In other words,
it is not permitted to say: “Firstly, the respondent has
never drawn the loan; and, secondly, the respondent
has paid it”.

At the same time, the procedural doctrine
in the U.S. permits so-called “alternative plead-
ing”.?” For example, a counsel may make a submis-
sion of fact of the following type: “Firstly, I never took

2 One should take note of the words “concerning the arbitration “. Such wording means that a party representative has the right
to communicate with arbitrators outside the proceedings without the presence of the second party, inter alia, as part of their
professional activities (since arbitrators and party representatives are members of the legal community, it is difficult to preclude
communications between and among them at all kinds of conferences or within professional organizations). Such communica-
tions, however, may not fouch upon questions relating to a particular case being examined by those arbitrators.

% Guidelines 7-8, IBA Guidelines.

27 A form of pleading which was formerly prohibited but now recognized under Federal and state Rules of Civ. Proc. by which the
pleader sets forth two or more statements by way of claim or defense which are not necessarily consistent with each other. When
two or more statements are made in the alternative and one of them if made independently would be sufficient, the pleading is
not made insufficient by the insufficiency of one or more of the alternative statements. - Black’s Law Dictionary. - St. Paul,
Minn. West Publishing Co. 1990, p. 78.
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the pot, secondly, I returned it, and, lastly, when I took
it, it had already been broken”.

Such a submission made in respect of facts
in essence contains three statements each of which
contradicts the others—a situation that contravenes
the rules of formal logic.?®

Nonetheless, according to the rules of proce-
dure, it is considered in the U.S. that a counsel may
engage in alternative pleading, but solely if he or she
satisfies him/herself that there are sufficient grounds
for such an approach. Any abuse of the possibility
to do so may lead to sanctions imposed on him or her
by the local bar association.

The IBA Guidelines, on the one hand, bind
a party representative to not make any knowing-
ly false submission of fact to the arbitral tribunal.?
On the other hand, the document does not expressly
prohibit “alternative pleading”.

At the same time the IBA Guidelines state that
if a party representative learns that he or she or some
other representative of that party previously made
a false submission of fact, he or she should promptly
correct such submission.

s o i, [
Mvonep NABMHK MOPO30E |

NMUOHEP
rOBOPMUT
MPABAY,
OH AOPOXMT
YECTbH
CBOEIO OTPHAA:

[Soviet time poster: “A pioneer tells only the truth,
he appreciate the dignity of his group”]

A similar duty exists in regard to witness or expert
evidence:’ a party representative should not submit
evidence that he or she knows to be false. If a wit-
ness or expert intends to present or presents evi-
dence that a party representative (to the best of his
or her belief) knows to be false, such party repre-
sentative should promptly advise the party whom
he or she represents of the necessity of taking re-
medial measures and of the consequences of fail-
ing to do so. In addition, the party representative
should promptly take remedial measures, which
may include one or more of the following:

* Advise the witness or expert to testify
truthfully;

» Take reasonable steps to deter the witness
or expert from submitting false evidence;

+ Urge the witness or expert to correct
or withdraw the false evidence;

» Correct or withdraw the false evidence; and

* Withdraw as party representative if the cir-
cumstances so warrant.

Interestingly enough, in contrast to the duty
to refrain from knowingly false submissions
of fact, the IBA Guidelines contain no similar
requirement as to statements on points of law.
According to the official comments, a party rep-
resentative may argue any construction of a law,
contract, treaty or any authority that he or she be-
lieves is reasonable.

Some provisions similar to those found
in the IBA Guidelines have made their way into
rules of arbitration. For example, the Annex
to the LCIA Rules that sets forth the General
Guidelines for the Parties’ Legal Representatives
states that a party representative should not know-
ingly make any false statement to the arbitral tribu-
nal or the LCIA Court, and also should not know-
ingly procure or assist in the preparation of or rely
upon any false evidence presented to the arbitral
tribunal or the LCIA Court.?!

The Guidelines on Party-Representative Eth-
ics adopted by the Singapore Institute of Arbitrators

28 Logic and Argumentation. A course manual. G. I. Ruzavin /Edited by L. A. Artyomov — Moscow: Culture and Sports, UNITI, 1997, p. 188.

2 Guideline 9, IBA Guidelines.
%0 Guideline 11, IBA Guidelines.

i General Guidelines for the Partles Legal Representatlves Annex to the LCIA Rules, Paragraphs 3 and 4. https.//www.lcia.
Icia-arbi
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(SIArb) in 2018% went even further. They expressly
prohibited party representatives from making any
false submissions of law to the tribunal.

However, the practical implementation of that
provision is likely to cause significant difficulties be-
cause, in contrast to facts, the invocation or failure
to invoke law rules offers more room for interpreta-
tion. Properly speaking, a greater part of counsel’s
work is in persuading the arbitral tribunal that a par-
ticular rule of law applies. As such, the process is by no
means plain sailing and if you add to it accusations
against the other party’s representative to the effect
that he or she is knowingly misleading the arbitrators,
any inquiry into such accusations would hardly make
the proceedings more efficient.

On top of that, provisions to the effect that a par-
ty representative should, in the event that another
representative of the same party has made a knowing-
ly false submission of fact, promptly correct such sub-
mission (that is, in effect advise the arbitrators that his
or her colleague or another representative of the par-
ty has simply lied to them) have drawn rather critical
remarks from members of the arbitral community.
Considering that in many countries the rules of pro-
fessional ethics bind a legal professional to be loyal
first and foremost to his or her client, the line of be-
havior prescribed by the IBA Guidelines may well
prove to be in conflict with such duty.

COMMUNICATION WITH
WITNESSES AND EXPERTS

There exist diverse opinions as to whether it is per-
missible to communicate with witnesses and experts
atthe pre-trial stage, aswell as assist them in the prepa-
ration of, respectively, their statements and reports.
The rules of professional ethics in continental Eu-
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ropean countries, in particular, Germany, formerly
prohibited in general the preparation of witnesses
for testifying in court.’3 Even now there are no legis-
lative restrictions in Germany in this respect, witness
preparation is not commonplace, while any prepared
witnesses may even put judges on the alert.** By con-
trast, communicating with witnesses in the course
of preparation to the hearing is not only allowed
in the U.S. but rather constitutes a standard practice,
when counsel is arranging special training sessions
with witnesses and experts.

The IBA Guidelines formalized the prevailing
international arbitration practice of communication
between witnesses and party representatives.

On the one hand, a party representative should
seek to ensure that the evidence given reflects the wit-
ness’s own account of relevant facts, events or circum-
stances and the expert’s own analysis or opinion.*

On the other hand, it issaid in no uncertain terms
that a party representative may meet with witnesses
and experts in order to discuss and prepare their pro-
spective testimony, and also assist them in preparing
witness statements and expert reports. In addition,
a party representative may assist a witness in prepar-
ing his or her evidence in the course of direct exam-
ination or cross-examination, including by answering
questions raised.3¢

Further, a party representative may pay, offer
to pay, or acquiesce in the payment of:¥’

(a) Expenses reasonably incurred by a witness
or expert in preparing to testify or testifying at a hearing;

(b) Reasonable compensation for the loss
of time incurred by a witness in testifying and prepar-
ing to testify; and

(c) Reasonable fees for the professional services
of a party-appointed expert.

What surely merits attention in this context is
a report issued by the ICC Commission on Arbitra-

32 Guideline 2.2 of the Singapore Institute of Arbitrators Guidelines On Party-Representative Ethics: https://www.siarb.org.sg,

images/SIARB_Party-Rep-Ethics_Guidelines_Aprl18.pdf.

33 See The German Advantage in Civil Procedure — John Langbein, The University of Chicago Law Review, Vol. 52,
iss. 4, 1985 Fall, available at: https.//law.yale.edu/sites/default/files/documents/pdf/Faculty/Langbein _The German Ad-

vantage_in_Civil Procedure.pdf.

3 See. Global Arbitration Review - https://globalarbitrationreview.com/jurisdiction/1006587/germany.

¥ Guideline 20, 1BA Guidelines.
% Guideline 24, 1BA Guidelines.
37 Guideline 25, IBA Guidelines.
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tion and ADR on Maximizing the Probative Value
of Witness Evidence.3® The substance of the report is
that intensive witness preparation for testifying, in-
cluding the preparation of written witness statements,
may strongly affect witness memory recollection
of facts and thus seriously affect their probative value.

In this connection, it warrants mention that
the Prague Rules* are based on the presump-
tion that written witness statements, as a rule,
are not to be presented. This presupposes a party
representative’s more restricted communication
with witnesses and thus enhances the probative
value of witness evidence.

PROCEDURE
FOR DISCLOSURE
OF EVIDENCE

The procedural traditions in most continental legal
system countries make no mention of the proce-
dure for the disclosure of evidence similar to that
which exists in England (disclosure) or the U.S.
(discovery).

Nonetheless, such a procedure is fairly often
in use in international arbitration and the IBA Rules
on the Taking of Evidence in International Arbitra-
tion aim to regulate document production in interna-
tional arbitration and proceed from the presumption
that it is used.*

At the same time, such a procedure presupposes that
representatives participating in a case bear certain
duties, without which the procedure will not work
properly.

Proceeding from the presumption of use
of document production*' in international arbitra-
tion, the IBA Guidelines also formulate the duties
of a party representative.

Whenthearbitral proceedingsinvolve orare likely
to involve document production (disclosure),* a par-
ty representative should inform the client of the need
to preserve, so far as reasonably possible, documents,
including electronic documents that would otherwise
be deleted in accordance with a document retention
policy or in the ordinary course of business, which
are potentially relevant to the arbitration.** There-
fore, the IBA Guidelines in effect broaden the duties
of a party in relation to the document production
procedure as compared with the standard established
by the IBA Rules on the Taking of Evidence in Inter-
national Arbitration.

The IBA Guidelines impose on a party repre-
sentative the duty to fully assist the party in the course
of producing documents, including the duty to warn
the party of the potential consequences of failing
to produce.* Also, a party representative should not
conceal or advise a party to conceal, documents that
have been requested by the other party.*

Also, in accordance with the IBA Guidelines,
a party representative should not make any request
to produce, or any objection to a request to pro-

38 See The Accuracy of Fact Witness Memory in International Arbitration: Current Issues and Possible Solutions.

3 www.praguerules.com.

% See Article 3 of the IBA Rules on the Taking of Evidence in International Arbitration. ICC Dispute Resolution Bulletin 2020,

issue 1, p. 55.
“ Analogous to the discovery procedure in the U.S.

2 Which, as a matter of fact, can be assumed in majority proceedings under the Rules of the ICC, LCIA, SCC, SIAC and other
leading arbitration centers. It must be said that the procedure for production of documents is almost never used in proceedings
under the Rules of the ICAC at the CCI of Russia, ICAC at the CCI of Ukraine, and the IAC at the CCI of Belarus. The Prague
Rules also exclude such a procedure.

# Guideline 12, IBA Guidelines.

“ Guidelines 14 and 17, 1BA Guidelines. The 1BA Rules on the Taking of Evidence in International Arbitration (Article 9.5)
state: “If a Party fails without satisfactory explanation to produce any Document requested in a Request to Produce to which
it has not objected in due time or fails to produce any Document ordered to be produced by the Arbitral Tribunal, the Arbitral
Tribunal may infer that such document would be adverse to the interests of that Party.” This norm in effect authorizes the arbi-
tral tribunal to make a so-called adverse inference, i.e. an inference that the document or documents was/were adverse to the
position of the party that failed to produce it/them, and thus the other party’s allegation is deemed proved.

# Guideline 16, IBA Guidelines.
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duce, for an improper purpose, such as to harass
or cause unnecessary delay.*

The LCIA Rules, as amended in 2014,% state
that a legal representative should not conceal or as-
sist in the concealment of any documents (or any
part thereof) which is ordered to be produced
by the arbitral tribunal.*®

At the same time, it should be noted that
the disclosure procedure is not commonplace in in-
ternational arbitration. As a rule, it is applied in large
and complex disputes, but ever more often situa-
tions arise where the parties decide not to apply it.
With respect to disputes over a small amount or fac-
tually uncomplicated disputes its application makes
little sense.

In view of the foregoing, the presumption
in the IBA Guidelines that the discovery procedure
should be applied, and hence the imposition of addi-
tional duties on party representatives in connection
with it, are not always justified, especially so at the ini-
tial stage of proceedings when arbitrators have not yet
decided to make use of the discovery procedure.

REMEDIES FOR
MISCONDUCT OF A PARTY
REPRESENTATIVE

A lack of established sanctions for misconduct
of a party representative sometimes led to situa-
tions where some parties or their representatives
believed that arbitrators did not have any rem-
edies at all to control abusive practices, such as
fabricating or destroying evidence, causing delays
in the proceedings and communicating with an
arbitrator on arbitration-related questions outside
the framework of the arbitration process.

An important novelty in the IBA Guidelines
was that it formulated sanctions to be imposed
on a party representative in the event of a breach

% Guideline 13, IBA Guidelines.
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of those principles. Thus, the arbitral tribunals,
after notifying the parties of a breach of the rules
established by the IBA Guidelines, should give
the parties a reasonable opportunity to present
their comments in connection therewith. Follow-
ing which, the arbitral tribunal, as appropriate,
may:*

* Admonish the party representative;

* Draw appropriate inferences in assessing
the evidence relied upon, or the legal arguments
advanced by, the party representative:>

» Consider the party representative’s miscon-
duct in apportioning the costs of the arbitration,
indicating, if appropriate, how and in what amount
the party representative’s misconduct leads the tri-
bunal to a different apportionment of costs; and

» Take any other appropriate measures in or-
der to preserve the fairness and integrity of the pro-
ceedings.

The said measures are undoubtedly much soft-
er than those that could be undertaken by the na-
tional bar associations in respect of their members,
including for a violation of the rules of professional
ethics. But, considering that the powers of an arbi-
tral tribunal are limited in scope and include only
those which the parties have conferred thereon,
it would be difficult to grant arbitrators any more
serious retaliatory measures against the parties
and their representatives.

Nonetheless, even the above provisions drew
fairly sharp criticism from the Swiss Arbitration
Association (“ASA”).' In particular, Swiss col-
leagues pointed out that the arbitrators’ function
was, above all, the resolution of disputes rather than
disciplinary action in respect of party representa-
tives. Ordinarily, disciplinary action is the prerog-
ative of the national bar associations. The impo-
sition of sanctions on a party representative may
undermine confidence in the arbitral tribunal’s
ability to consider a dispute in a manner that is
unbiased and impartial in relation to the parties.

47 The changes were preserved in the 2020 version of the LCIA Arbitration Rules.
# General Guidelines for the Parties’ Legal Representatives, Annex to the LCIA Rules, Paragraph 5.

# Guideline 26, 1BA Guidelines.

30 The reference here is to adverse inference that was mentioned above.

1 hitps.//www.arbitration-ch.o.

en/asa/asa-news/details/983.statement-on-the-,

lobal-arbitration-ethics-council-discussions.html.
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In addition, the imposition of sanctions on party
representatives, say, in connection with a knowing-
ly false submission of fact or evidence disclosure
would require the arbitral tribunal to inquire into
the nature of communications between the party
and its representative. This would not only breach
the legal privilege but also make it impossible
for the arbitral tribunal of the same composition
further to hear the dispute on its merits (because
of the tribunal’s access to internal communications
between the party and its representative).

Of course, the situation could change
in the event that some international body is
created similar to a national bar association,
the mission of which would be to check wheth-
er lawyers involved in international arbitration
comply with the ethical principles and which
would potentially enjoy broader powers to apply
sanctions for a breach of the rules of professional
ethics. An informal task force set up by the ASA
with the participation of representatives of diverse
arbitral institutions>? discussed that matter in Ge-
neva in 2015, but no progress was made beyond
discussion of the idea.”

It should be noted that there is no men-
tion in literature of arbitrators ever resorting
to any of the aforementioned sanction mea-
sures, which could serve as evidence of both that
the IBA Guidelines are having a preventive effect
on the conduct of party representatives, and that
arbitral tribunals are reluctant to take measures
in respect of party representatives.

IN LIEU OF A CONCLUSION

The answer to the question of whether or not parties
should agree to apply the IBA Guidelines in arbitral
proceedings is “no” rather than “yes”.

While recognizing that the IBA Guidelines
can play a sufficiently significant role in establish-
ing the “rules of the game” for party representatives,
it should be said that some of their provisions none-
theless substantially change the traditional approach
found in the rules of professional conduct of lawyers
in many continental legal system countries, and en-
trust the arbitrators with functions that are not usu-
al for them. For this reason, the full application
of the IBA Guidelines may have an unexpected sur-
prise in store for parties and their representatives.

In addition, even though the IBA Guidelines
were conceived as a means for making arbitral pro-
ceedings more efficient, their application may well
produce the directly opposite effect. Thus, where
a party insists on an inquiry into alleged misconduct
of the other party’s representative, this could serious-
ly delay and complicate the proceedings.

At any rate, for party representatives from An-
glo-Saxon legal system countries would be much easier
to use the IBA Guidelines, since their national rules
of professional ethics set forth similar provisions. But
then if such party representatives obey the aforesaid
rules by virtue of their national regulatory require-
ments, the necessity of any additional “enhancement”
of the regulation of conduct through consent to the ap-
plication of the IBA Guidelines seems unnecessary.

33 See Elllott Gezsmger “Soft Law and Hard Questions: ASA 's Initiative in the Debate on Counsel Ethics in Internatlonal Ar—
bitration, in “The Sense and Non-Sense of Guidelines, Rules and other Para-regulatory Texts in International Arbitration”,

ASA Special Series, No. 37., JurisNet, LLC, 2015.
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Introduction

hen discussing within the narrow circle of the members of Aar-

bitration.ru’s Editorial Board, which topics should be addressed

in the journal’s issue dedicated to arbitrator’s independence and im-

partiality, I immediately suggested the one of “issue conflict”. In re-
sponse, I received a question — what is the “issue conflict”? Thus, to understand
what this contribution is about, it is important to understand what does “issue con-
flict” mean, as the term is not that clear or self-explanatory. Far from it.

To put it very briefly, “issue conflict” in the context of international arbitration
is broadly understood as the arbitrator’s pre-existing relationship to a specific issue
in dispute. It is a subject-matter bias. Does or does not the knowledge of the issue
in dispute impacts the arbitrator’s ability to decide the dispute with an open mind,
in other words, impartially?

The literature provides the following examples of “issue conflict” definitions:

“an ‘issue conflict’ in arbitration describes the existence of actual or apparent
bias on the part of the arbitrator stemming from his or her previously expressed views
on a question that goes to the very outcome of the case to be decided. It denotes the arbi-
trator’s relationship to the subject matter of the dispute, and his or her perceived capacity
to adjudicate with an open mind.”!

“ Essentially, an issue conflict refers to actual bias, or an appearance of bias, arising from
an adjudicator’s relationship with the subject matter of, as opposed fo the parties to, the dispute.”?

“This is usually a pre-judgment of legal issues anchored on the previous opinions,
writings and/or judgments of an arbitrator which is deemed a hindrance to offer fresh
perspective on the matter at hand.”?

The term itself might not be ideal, and there were attempts to find a more suit-
able phrasing for it. Most notably, the contributors to the 2016 ASIL-ICCA Re-

! Anthony Sinclair and Matthew Gearing, “Partiality and Issue Conflicts,” Transnational
Dispute Management, Vol. 5, Issue 4 (July 2008).

2 Joseph R Brubaker, ‘The Judge Who Knew Too Much: Issue Conflicts in International Adju-
dication’, 26 Berkeley J Int’l L 111 (2008), as cited in Hamish Lal, Brendan Casey and Léa
Defranchi, “Re-Thinking Issue Conflicts in International Commercial Arbitration”, IBA Dispute
Resolution International homepage, May 2020, available at https.//www.ibanet.org/Article,
New Detail.aspx ?Article Uid=16212cde-6f94-4a 12-a29c-b 788 Ic 9e 3054.

3 Kuda Tshiamo, ‘Issue conflicts in investment treaty arbitration: a move towards stricter applica-
tion of impartiality standards?’, Young ICCA Blog, www.youngicca-blog.com/issue-conflicts-in-
investment-treaty-arbitration-a-move-towards-stricter-application-of-impartiality-standards-
part-1-of-a-3-part-series, as cited in Lal et al, supra n. 2.
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port on Issue Conflicts in Investor-State Arbitration®
have advanced a number of possible options, includ-
ing such as “doctrinal predisposition”, “intellectual
predilection” and “inappropriate predisposition”,
the latter one being used in the report interchange-
ably with the “issue conflict” term.’

It is not enough that we grapple with the term
in English. What about other languages? Few years
ago, when I had to give a presentation on this top-
ic in Spanish, I discovered that in Spanish it is of-
ten translated as “La Independencia de Criterio del
Arbitro”. Without any doubt, and is indeed is the case
with the English equivalent of this term, it would
be difficult to grasp the meaning of this expression
in the absence of an additional explanation.

As to the Russian language, the translators
ofthe IBA Guidelines on Conflicts of Interestintothe Rus-
sian language, used the term “korgauxm, vi36anHbLil
nosuyueil apdbumpa no npasosomy éonpocy” .® The obvi-
ous question raised by the translation is whether the “is-
sues” should be exclusively of legal nature. Arguably,
it is not always necessarily so.

As the quick review of the case-law below
shows, the issue conflicts may arise in different sce-
narios, the most frequent ones being: prior exposure
to the similar facts and/or same or similar issue(s)
at stake as in the ongoing proceedings; past or con-
current service as a counsel in the case with the sim-
ilar facts and/or same or similar issue(s) at stake as
in the ongoing proceedings; academic and general
expression of views and taking positions on issues
at stake in the ongoing proceedings or matters possi-
bly relevant to the case.’

It remains to be said in this introductory chapter
that the challenges posed by the issue conflict situ-
ations and their legal analysis are broadly discussed

in the area of investment arbitration. This is so be-
cause “an issue became the issue” most frequently
in investment arbitration cases. As a rule, this is ex-
plained by the following few factors: (1) investment
arbitrations usually are about interpretation of sim-
ilarly drafted BITS’ provisions, thus the legal issues
are highly repetitive and limited in scope (among
the most frequently addressed questions can be men-
tioned: umbrella and MFN (Most favoured nation)
clauses, definition of investment and investor, el-
ements of fair and equitable treatment, questions
of necessity and essential security interests, etc.), (2)
the limited pool of arbitrators (and intrinsically relat-
ed to it issue of the double hatting, when an individ-
ual practices both as counsel and arbitrator), and (3)
the political sensitivity of the system.

This is not to say that the issue is foreign to com-
mercial arbitration. Yet, the debate here only starts
to emerge, and one can expect that it will evolve sig-
nificantly in the years to come.

Indeed, the 2015 Queen Mary Survey in Inter-
national Arbitration confirms that issue conflicts are
not seen as requiring specific regulation in commer-
cial arbitration by 63% of the Survey respondents.
By contrast, in investment treaty arbitration the opin-
ion is almost equally divided: 49% answered “yes”,
whilst 51% said “no”.®

The next sections set out the relevant rules and in-
struments, followed by some examples of case-law.

Legal Framework

To date, none of the legal sources in the area of inter-
national arbitration comprehensively address the is-
sue conflict considerations. Independence and im-
partiality are the cornerstone characteristics of an

* ASIL-ICCA Joint Task Force, Report on lIssue Conflicts in Investor-State Arbitration (17 March 2016), available

at https.//www.arbitration-icca.org/media/6/81372711507986/asil-icca_report final 5_april final for ridderprint.pdf.

3 [bid., paras. 16-18.

¢ IBA Guidelines on Conflicts of Interest in International Arbitration (2014), available at https.//www.ibanet.org/Publications

publications IBA_guides and free materials.aspx. In Russian - Pyxosooswue Ipunyunvr Mesicdynapoonoii Accoyuayuu
FOpucmos Omuocumenvro KoOHGIUKMA UHMEPECO8 8 MEJCOYHAPOOHOM apbumpadice, p. ii , equally available at hitps://www.

ibanet.org/Publications/publications _IBA_guides_and_free_materials.aspx.

7 See also Nathalie Voser and Angelina M. Petti, “The Revised 1BA Guidelines on Conflicts of Interest in International Arbi-
tration”, ASA Bulletin, Kluwer Law International 2015, Volume 33 Issue 1, p.29.

$ Queen Mary University of London and White & Case, The 2015 Survey ‘Improvements and Innovations in International
Arbitration’, p. 39, available at http.//www.arbitration.qmul.ac.uk/research/2015/.
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arbitrator’s office,’ and issue conflict clearly does
not fall within the “independence” criteriar. It is
about impartiality, lack of bias vis-a-vis specific issue
in dispute. Independence is an objective evaluation,
and hence it is easier to regulate it. Indeed, most
of conflicts situations addressed by professional bod-
ies and arbitration centres concern exactly the criteria
of independence. Impartiality as a concept is much
subtler. It is about a state of mind. Arguably, there is
no objective way to evaluate it.

Below I set out the relevant provisions from
a limited number of instruments which address —
with varying degree of detalization — scenarios per-
taining to issue conflict. For a fuller research, an
interested reader is invited to consult a much broad-
er cluster of sources. An excellent start for such
a research would be the ASIL-ICCA Report on Issue
Conlflicts in Investor-State Arbitration,'® which offers
a very comprehensive insight into the judicial prac-
tice in this field, including the analysis of the relevant
provisions of the 1985 UN Basic Principles on the In-
dependence of the Judiciary, the 2005 Burgh House
Principles on the Independence of the Internation-
al Judiciary, the 2010 Hague Principles on Ethical
Standards for Counsel Appearing before Internation-
al Courts and Tribunals, and the case-law of public
law international courts and tribunals (including
the fascinating case Legal Consequences of the Con-
struction of a Wall in the Occupied Palestinian Terri-
tory, in which Israel raised objections to an Egyptian
judge serving on a bench, due to his previous work
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for the Egyptian diplomatic service and his expressed
critical views on questions concerning Israel).'' Other
sources and instruments in the area of internation-
al arbitration include the UNCITRAL Arbitration
Rules, the AAA/ABA Code of Ethics for Arbitrators
in Commercial Disputes, the Code on Best Practic-
es of the Spanish Arbitration Club and the Moscow
MKAS’ Rules Regarding Impartiality and Indepen-
dence of Arbitrators,'?> to mention just a few.

IBA Guidelines

The International Bar Association Guidelines on Con-
flicts of Interest require disclosure of facts or circum-
stances “that may, in the eyes of the parties, give rise
to doubts as to the arbitrator’s impartiality or indepen-
dence” (emphasis added) (General Principle (3)).

The current version of the IBA Guidelines, ad-
opted in 2014, contemplates four “issue conflict” sit-
uations. Three of these situations (items 3.1.5; 3.5.2.
and 4.1.1) did already exist in the previous, the 2004
version of the Guidelines, and remained largely
the same (with the notable exception of the change
of a “general” opinion by a “legal” opinion in Item
4.1.1, see below).

However, the first situation — the concurrent act-
ing both as an arbitrator and as a counsel in an unre-
lated matter in which similar issues of law are raised,
was included upon the revision of the Guidelines
in 2014. The introduction of this new provision, yet
outside the famous traffic light lists, reflects the dis-

? On succinct distinction between independence and impartiality see: “The concepts of independence and impartiality, though
related, are often seen as distinct, although the precise nature of the distinction is not always easy to grasp. Generally speaking,
independence relates to the lack of relations with a party that might influence an arbitrator’s decision. Impartiality, on the other
hand, concerns the absence of a bias or predisposition toward one of the parties.” Suez et al. vs Argentina, ICSID Case No.
ARB/03/17, Decision on the proposal for the Disqualification of a member of the arbitral tribunal, 22 October 2007, pp. 13-14.
10 ASIL-ICCA Report, supra n. 4,.

T ASIL-ICCA Report, supra n. 4, paras. 40-46 and 62-102.

2 [Ipasuna o becnpucmpacmuocmu u Hesasucumocmu mpemeickux cyoeii, Ymeepycoenvt Ipurxazom Ipezudenma TIIIT
PD Ne39 om 27 aseycma 2010 eoda, http.//mkas.tpprf.ru/ru/materials/. See, e.g., Cmamos 6 “Obcmosmenscmea, mpe-
oyrowue packpoimus’”, para. 7: “mpemetickuii cyOba panee u3OUpaics CMOpOHOU mpemelickoeo pasbupamenvcmea (ee
OCHOBHLIM UNU OOUEPHUM 00WeCmEoMm) mpemelckum cyovell 8 Opyeom oeie, Uil UHbIM 00pa3om u3oupaics (Ha3Hauauics)
mpemetickum cyobetl no OpyeoMy 0eiy ¢ yYuacmuem CIMOPOHbl MPEmelucKo20 pazoupamensCemed, npu YCioGul, Ymo makoe
Opyeoe 0eno no Xapaxmepy 3asA6J1eHHbIX MPeDOGAHUL CEA3AHO C PACCMAMPUBACMbIM CHOPOM U MaKoe Opy2oe 0elo He OblIo
Ha¥amo 0OHOBPEMEHHO ¢ OaHHbIM mpemetickum pasdoupamenvcmeom”; and Cmamus 8 “Ob6cmosimenscmesa, ne mpebyiowue
packpvimust”, para.2: “He npensmcmeyiom ocyuecmeieHuio NoTHOMOYUL MPemeticko2o cyobil U He NOOAeNHCAm PACKPbIMUIO,
6 wacmnocmu, ciedyrouue ob6cmosmenrvcmea: 1) 6 nevamu wiu nyOnuyHOU TeKYUU Mpemeiuckum cyobell Oblilo U3LONCEHO
6E30MHOCUMENbHO K PACCMAMPUBAEMOMY CROPY 00ujee MHEHUe N0 NPABOBOMY 60NPOCY, 3AmMpasuéaemMomy 6 OanHom dere”.
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cussions which were taking place among the members
of the Conflicts of Interest Subcommittee of the IBA
Arbitration Committee.'> Reportedly, “there was no
unanimity of views. While some wanted to have a strict
approach and include issue conflicts in the Orange List,
if not in the non-waivable Red List, others considered this
as less critical, mainly comparing the situation to State
Jjudges where this has not given rise to similar concerns.” '

The four “issue conflict” situations are:

Part 11, para. 6: “Situations not listed in the Orange
List or falling outside the time limits used in some of the Or-
ange List situations are generally not subject to disclosure.
However, an arbitrator needs to assess on a case-by-case
basis whether a given situation |...], even though not men-
tioned in the Orange List, is nevertheless such as to give
rise to justifiable doubts as to his or her impartiality |...].
there may be situations not mentioned, which, depending
on the circumstances, may need to be disclosed by an ar-
bitrator [...] for example, |...] when an arbitrator concur-
rently acts as counsel in an unrelated case in which similar
issues of law are raised.” (emphasis added)

Item 3.1.5 (Orange List): “The arbitrator cur-
rently serves, or has served within the past three years,
as arbitrator in another arbitration_on_a_related is-
sue involving one of the parties, or an affiliate of one
of the parties.” (emphasis added)

Item 3.5.2 (Orange List): “The arbitrator has
publicly advocated a position_on_the case, whether
in a published paper, or speech, or otherwise.”" (em-
phasis added)

Item 4.1.1 (Green List): “The arbitrator has pre-
viously expressed a legal opinion (such as in a law re-
view article or public lecture) concerning an issue that
also arises in the arbitration (but this opinion is not fo-
cused on the case).”'® (emphasis added)

ICC Note

The ICC Note to Parties and Arbitral Tribunals
on the Conduct of the Arbitration under the ICC
Rules of Arbitration, in its version of 1 January 2019,
currently in force,!” establishes the arbitrator’s gen-
eral duty (“must”) to disclose any circumstance that
might “give rise to reasonable doubts as to his or her im-
partiality. Any doubt must be resolved in favour of dis-
closure” (para. 21).

Besides this general duty, as close as it comes
to issue conflict, the Note requires the arbitrators
(including nominees) to disclose situations when he
or she “or his or her law firm is or has been involved
in the dispute, or has expressed a view on the dispute
in a manner that might affect his or her impartiality”
(para. 23, 5™ bullet-point; emphasis added). This
provision, however, covers only relation to a specific
dispute, and not to a similar issue in some past or on-
going unrelated cases. These latter situations should
be understood as being covered by the general disclo-
sure duty.

ICSID Convention, Rules and
Draft Code of Conduct of
Adjudicators

Under the ICSID Convention on the Settlement
of Investment Disputes between States and Nation-
als of Other States, '8 arbitrators must be persons “who
may be relied upon to exercise independent judgment”
(Article 14(1)). A “manifest lack” of this quality
might lead to the arbitrator’s disqualification (Article
57). Furthermore, pursuant to the ICSID Arbitra-
tion Rules' (Rule 6(2)), before or at the first session
of the Tribunal, each arbitrator shall sign a declara-

13 See also the 2014 1BA Guidelines: “The Subcommittee has carefully considered a number of issues that have received atten-
tion in international arbitration practice since 2004, such as the [...] ‘issue’ conflicts [....].”

" Voser and Petti, see supra n. 7, p.30.

15 The 2004 version of this item reads as follows: “The arbitrator has publicly advocated a specific position regarding the case
that is being arbitrated, whether in a published paper or speech or otherwise.” (the modified language in emphasis)

16 The 2004 version of this item reads as follows: “The arbitrator has previously published a general opinion (such as in a law
review article or public lecture) concerning an issue which also arises in the arbitration (but this opinion is not focused on the

case that is being arbitrated).” (the modified language in emphasis)

7 Available at https:,

iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-con-

duct-of-arbitration.pdf.

18 Available at https.//icsid.worldbank.org/sites/default/files/documents/ICSID %20Convention %20English.pdf.

9 Ibid.
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tion, whereby he or she undertakes to “judge fairly”
between the parties, and a statement of indepen-
dence from the parties and “any other circumstance
that might cause [his or her] reliability for independent
Jjudgment to be questioned by a party.”

Importantly, on 1 May 2020, the Secretariats
of ICSID and UNCITRAL released a jointly pre-
pared Draft Code of Conduct for Adjudicators in In-
vestor-State Dispute Settlement (ISDS).?° At the In-
troduction to the Draft Code explains it, “7The code
requires every adjudicator to be independent and im-
partial and to avoid conflicts of interest. It includes reg-
ulation of repeat appointment, multiple roles (“double
hatting”) and issue conflict and requires extensive dis-
closure” (para. 10).

In the context of this review, the reader’s atten-
tion is drawn to Draft Code’s Article 5 “Conflicts
of Interest: Disclosure Obligations” and Article 6
“Limit of Multiple Roles.”

Draft Article 5(2) requires the disclosure
of the following information (among others):

“(c) All ISDS [and other [international] arbitra-
tion] cases in which the candidate or adjudicator has
been or is currently involved as counsel, arbitrator,
annulment committee member, expert, [conciliator
and mediator]; and

(d) A list of all publications by the adjudicator
or candidate [and their relevant public speeches].”

As the Commentary to the Draft Code ex-
plains it (para. 51), “Subparagraphs (c) and (d) are
innovative. They require the disclosure of participa-
tion in ISDS or other cases and a list of publications.
Such cases could include other international proceed-
ings or related domestic arbitrations. As such, they also
address two identified issues and criticism of ISDS:
repeat appointment and issue conflict.” They further
emphasize that concern over repeat appointment ex-
ists, for example, when an arbitrator is appointed nu-
merous times by the same side (either claimant or re-
spondent) (para. 53) in situations when the cases are
close in terms of both facts and legal issues (para. 55).
As to para. (d), the Commentary to the Draft Code
explains that “Issue conflict may exist when an ad-
Judicator has taken a position on a legal matter rele-

2 Available at https.//icsid.
21 ASIL-ICCA Report, supra n. 4.
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vant to the case or has prior factual knowledge relevant
to the dispute at hand. Adjudicators usually have exper-
tise in a subject, and many author academic writings,
make presentations or otherwise participate in events
that show such expertise. Such academic writings
or other public statements as well as past decisions may
show a certain bias or prejudgment of certain issues.
The concern is that an adjudicator might not address
issues at stake in the proceedings with an open mind, as
they may have prejudged such issues. Issue conflict may
indicate that an arbitrator lacks the necessary impar-
tiality to judge a specific dispute. |...] Proving the exis-
tence of an issue conflict is difficult.”

Draft Article 6 reads as follows:

“Adjudicators shall [refrain from acting]/[disclose
that they act] as counsel, expert witness, judge, agent
or in any other relevant role at the same time as they
are [within X years of] acting on matters that involve
the same parties, [the same facts] [and/ or] [the same
treaty].”

This way the Draft Code, rather revolutionarily
but yet widely anticipatedly, provides its solution as
to how to tackle a “double-hatting” issue in interna-
tional arbitration, the concept of double-hatting be-
ing understood as the practice by which one individ-
ual acts simultaneously as an international arbitrator
and as a counsel in distinct ISDS proceedings.

ASIL-ICCA Report

Finally, on 17 March 20116 the ICCA released
the Report of the ASIL-ICCA Joint Task Force
on Issue Conflicts in Investor-State Arbitration.?!
Upon setting of the Task Force, its mission was set up
in the following terms:

“The mission of the Task Force is to evaluate
and report on issue conflicts in investor-state arbitration
and to make recommendations on best practices going
forward. The issues we hope the Task Force will address
include the impartiality of an arbitrator who has decided
in a previous case an issue arising in a later arbitration;
the impartiality of an arbitrator who as a scholar has
previously published views on an issue arising in a case
before him or her; and the impartiality of an arbitrator
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who is a member of or associated with a law firm repre-
senting clients facing the same or similar issues as those
on which the arbitrator will rule.”

The report describes several patterns that
appear to be emerging from decided challeng-
es (disqualifications) in investment cases. Based
on this case law, the reporters offered “fentative
indications regarding forms of possible predisposi-
tion that seem unobjectionable, and others that offer
grounds for concern” .* These indications include (1)
the degree of the arbitrator’s commitment,? (2) con-
currency and propinquity® of arbitrator’s acting as
counsel in other cases, and (3) specificity/proximity
to the current case.?

Case law

A. Investment Arbitration

The last fifteen years or so saw a number of challeng-
es raised in investment arbitration matters alleging
the presence of issue conflict situations. As the thresh-
old to prove the predisposition bias is extremely high
— indeed, where do you draw the line between experi-
ence, expertise, knowledge, on one side, and the bias,
on the other? — only a number of them succeeded.?”
The below section looks at some of the examples.

Prior Exposure to Similar
Facts Resulting from Repeat

Appointments

In Caratube v. Kazakhstan,”® the respondent State
nominated the same arbitrator as in another ongoing
investment proceedings involving that State, the issue
at stake was the similar facts in both cases, and both

22 ASIL-ICCA Report, supra n. 4, para. §.

23 ASIL-ICCA Report, supra n. 4, para. 160.

21 ASIL-ICCA Report, supra n. 4, paras. 161-163.
25 ASIL-ICCA Report, supra n. 4, paras. 164-165.
26 ASIL-ICCA Report, supra n. 4, paras. 166-168.

cases involved the same witness. The challenge was
upheld in the following terms:

“89. The Unchallenged Arbitrators have carefully
considered Mr. Boesch’s Explanations of 13 February
2014, in particular his assurances that he “consider/[s]
that it would be improper for [him] to discuss or disclose
anything that transpired in the Ruby Roz Agricol LLP
case, and [he] will not do so” and that he “consider/[s]
it improper to form any opinion based upon external
knowledge including in particular what may be found
in the public media, and [he] will not do so”. Howev-
er, the Unchallenged Arbitrators agree with the tribunal
in EnCana Corporation v. Republic of Ecuador in that
Mpr. Boesch “cannot reasonably be asked to maintain
a ‘Chinese wall’ in his own mind: his understanding
of the situation may well be affected by information ac-
quired in the [Ruby Roz] arbitration”. That Mr. Boesch
would consider it improper to form any opinion based
upon external knowledge is not to be doubted and neither
is his intention not to do so: it remains that Mr. Boesch is
privy to information that would possibly permit a judg-
ment based on elements not in the record in the pres-
ent arbitration and hence there is an evident or obvi-
ous appearance of lack of impartiality as this concept is
understood without any moral appraisal: a reasonable
and informed third party observer would hold that Mr.
Boesch, even unwittingly, may make a determination
in favor of one or as a matter of fact the other party that
could be based on such external knowledge.

90. Based on a careful consideration of the Parties’
respective arguments and in the light of the significant
overlap in the underlying facts between the Ruby Roz
case and the present arbitration, as well as the rele-
vance of these facts for the determination of legal issues
in the present arbitration, the Unchallenged Arbitrators
find that — independently of Mr. Boesch’s intentions

27 See also Caline Mouawad, “Issue Conflicts in Investment Treaty Arbitration,” Transnational Dispute Management, Vol.
5, Issue 4 (July 2008), Judith Levine, “Dealing With Arbitrator ‘Issue Conflicts’ in International Arbitration,” Transnational

Dispute Management, Vol. 5, Issue 4 (July 2008).

28 Caratube International Oil Company LLP and Devincci Salah Hourani v. Republic of Kazakhstan, ICSID Case No.
ARB/13/13, Decision on the Proposal for Disqualification of Mr. Bruno Boesch (20 March 2014). See also ASIL-ICCA re-

port, supra n. 4, paras. 134-135.
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and best efforts to act impartially and independent-
ly — a reasonable and informed third party would
find it highly likely that, due to his serving as arbitra-
tor in the Ruby Roz case and his exposure to the facts
and legal arguments in that case, Mr. Boesch’s objectiv-
ity and open-mindedness with regard fo the facts and is-
sues to be decided in the present arbitration are taint-
ed. In other words, a reasonable and informed third
party would find it highly likely that Mr. Boesch would
prejudge legal issues in the present arbitration based
on the facts underlying the Ruby Roz case.””

The similar approach was followed in EnCana
Corporation v. Ecuador®® and Universal v. Venezuela®'
cases. In this latter case the unchallenged arbitrators
opined that “[t])he international investment arbitra-
tion framework would cease to be viable if an arbitrator
was disqualified simply for having faced similar factual
or legal issues in other arbitrations.”** Yet, in Partic-
ipaciones Inversiones Portuarias v. Gabon® the chal-
lenge was rejected after finding sufficient differences
between the two situations.

Past or Concurrent Service
as Counsel

A consensus seems to be emerging that while the past
advocacy is not an indication of an inappropriate im-
partiality, the concurrent one may well be.

Telecom Malaysiav. Ghana** is reportedly the first
published investment arbitration decision in which
the issue conflict question was raised. In this case
Ghana challenged Prof. Emmanuel Gaillard (Claim-
ant’s nominee) for his concurrent acting as counsel
for the investor in another (unrelated) investment ar-

2 [bid., references omitted.
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bitration, Consortium RFCC v. Morocco. In Ghana’s
view, prof. Gaillard’s role as counsel to the Consor-
tium RFCC in the allegedly similar dispute, where
he was trying to set aside the RFCC/Morocco award,
was incompatible with his arbitrator role in 7elecom
Malaysia v. Ghana case.

The District Court of The Hague sided with Gha-
na and disapproved of Prof. Gaillard’s double-hatting
under the circumstances:

“21. It is stated first and foremost, contrary to what
is alleged by the respondent, that practice m this court
shows that a request for the reversal of an arbitral award
is used for the purpose of putting forward all objections
against the contested judgment, and including these ob-
Jections in the admitted grounds for the challenge. This
will not be different in the present case. This means
that account should be taken of the fact that the arbi-
trator in the capacity of attorney will regard it as his
duty to put forward all possibly conceivable objections
against the RFCC/Moroccan award.

22. This attitude is incompatible with the attitude
Prof Gaillard has to adopt as an arbitrator in the pres-
ent case, i.e. to be unbiased and open to all the mer-
its of the RFCC/Moroccan award and to be unbiased
when examining these in the present case and consulting
thereon in chambers with his fellow arbitrators. Even
if this arbitrator were able to sufficiently distance him-
self in chambers from his role as attorney in the reversal
proceedings against the RFCC/Moroccan award, ac-
count should in any event be taken of the appearance
of his not being able to observe said distance. Since he
has to play these two parts, it is in any case impossible
for him to avoid the appearance of not being able to keep
these two parts strictly separated.”

3 EnCana Corporation v. Republic of Ecuador, LCIA Case No. UN3481, Partial Award on Jurisdiction (27 February 2004),

para. 43. See also ASIL-ICCA Report, supra n. 4, para. 136.

3 Universal Compression Int’l Holdings, S.L.U. v. Venezuela, ICSID Case No ARB/10/9, Decision on the Proposal to Dis-
qualify Prof. Brigitte Stern and Prof. Guido Santiago Tawil, Arbitrators (20 May 2011).

32 [bid., para. §3.

33 Participaciones Inversiones Portuarias Sarl v. Gabonese Republic, ICSID Case No.ARB/08/17, Decision on proposal to
disqualify an arbitrator (12 November 2009). See also ASIL-ICCA Report, supra n. 4, paras. 137-138.

3 Telekom Malaysia Berhad v. The Republic of Ghana, PCA Case No. 2003-03. District Court of The Hague, civil law sec-
tion, provisional measures judge, challenge number 13/2004, petition no. HA/ RK 2004.667, Decision of 18 October 2004,
available at hitps.//www.italaw.com/sites/default/files/case-documents/ita0857 O.pdf. See also Dennis H. Hranitzky and
Eduardo Silva Romero, “The ‘Double Hat’ Debate In International Arbitration Should advocates and arbitrators be in sepa-
rate bars?”, New York Law Journal, 14 June 2010.
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The District Court of The Hague required Prof. Gail-
lard to resign either as RFCC’s counsel or as arbi-
trator in Telecom Malaysia, failing which the chal-
lenge against him would be upheld. Prof. Gaillard left
the RFCC case.

Interestingly, immediately after that Ghana has
brought the second challenge against Prof. Gaillard.
However, this time the District Court of The Hague
rejected the challenge:

“11. In other respects too we see no more ground
for challenge, particularly not in the fact that prof. Gail-
lard, until recently, was actually involved as an attor-
ney in the said annulment action and, thereby, adopted
a position as a lawyer that was contrary to that of peti-
tioner in the pending arbitration. After all, it is gener-
ally known that in (international) arbitrations, lawyers
frequently act as arbitrators. Therefore, it could easily
happen in arbitrations that an arbitrator has to decide
on a question pertaining to which he has previously,
in another case, defended a point of view. Save in ex-
ceptional circumstances, there is no reason to assume
however that such an arbitrator would decide such
a question less open-minded than if he had not defend-
ed such a point of view before. Therefore, in such a situ-
ation, there is, in our opinion, no automatic appearance
of partiality vis-a-vis the party that argues the opposite
in the arbitration.”* (original emphasis)

In St. Gobain Performance Plastics v. Venezu-
ela’®® the Respondent’s arbitrator, Dr. Bottini, was
challenged for reasons of his very recent employ-
ment by the Argentine Government. In the Claim-
ant’s submission, Mr. Bottini had to be disqualified
on the basis of “issue conflict” because in his previous
capacity he has argued from Argentina’s perspective
issues which may arise in this case. This challenge was
rejected in the following terms:

“80. Even if one assumes arguendo that Mr. Bot-
tini did in fact vigorously advocate Argentina’s positions

in other investment treaty arbitrations, the Arbitral
Tribunal cannot see why Mr. Bottini would be locked
in to the views he presented at the time. It is at the core
of the job description of legal counsel—whether acting
in private practice, in-house for a company, or in gov-
ernment—that they present the views which are favor-
able to their instructor and highlight the advantageous
facts of their instructor’s case. The fact that a lawyer has
taken a certain stance in the past does not necessarily
mean that he will take the same stance in a future case.

81. There is no indication in the file, or otherwise,

why this should be any different for Mr. Bottini or why
he should not be in a position to freely form a view
on the merits presented to him in this arbitration. Ab-
sent any specific facts which indicate that Mr. Bottini
is not able to distance himself in a professional manner
from the cases in which he was acting as counsel, Mr.
Bottini has the assumption in his favor that he is a legal
professional with the ability to keep a professional dis-
tance. The same assumption is granted in favor of many
arbitrators who today sit as arbitrators in ICSID cases
but who started their career as counsel or who still act as
counsel in such cases.

82. The Arbitral Tribunal also notes that Mr. Bot-
tini has stated that he has not only advised Argentina,
but also other parties, including investors.”

In NAFTA arbitration Vito Gallo v. Canada,”
and similarly to the approach of the District Court
of The Hague, the Appointing Authority instructed
the arbitrator to choose between his representation
of Mexico and his service as arbitrator, noting that
the concurrent service “inevitably risks creating justi-
fiable doubts as to |arbitrator’s| impartiality and inde-
pendence”

In the same vein, in Blue Bank v. Venezuela,®
the President of the ICSID Administrative Council
upheld a challenge to an arbitrator, a partner in Baker
& McKenzie’s Madrid office, in an ICSID case based

¥ District Court of The Hague, civil law section, provisional measures judge, challenge number 17/2004, petition no. HA/ RK
2004, Decision of 5 November 2004, available at https.//www.italaw.com/sites/default/files/case-documents/ita0922.pdf.

3 St. Gobain Performance Plastics v. Venezuela, ICSID Case No. ARB/12/13, Decision on Claimant’s Proposal to Disqualify
Mpr. Gabriel Bottini from the Tribunal under Article 57 of the ICSID Convention (27 February 2013), available at https.//www.

italaw.com/sites/default/files/case-documents/italaw 131 1.pdf.

37 Vito Gallo v. Canada, UNCITRAL, Challenge Decision (14 October 2009). See also ASIL-ICCA Report, supra n. 4, para. 129.

3 Ibid., para. 31.

% Blue Bank International & Trust (Barbados) v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/12/20, Decision
on the Challenge to José Maria Alonso (12 November 2013). See also ASIL-ICCA Report, paras. 130-131.
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on the arbitrator’s partners in New York and Cara-
cas representing a different claimant in a case against
the same respondent State.

Academic and Professional
Writing

Urbaser v. Argentina® is the leading case on this
point. In this case the Claimants challenged Prof.
McLachlan from New Zealand for his earlier ex-
pressed views in legal writings on two questions
that Claimants considered crucial to the arbitra-
tion. First, in connection with the MFN clasue,
the Claimants referred to a Prof. McLachlan’s po-
sition on “heresy” of the Maffezzini v. Spain deci-
sion, expressed in the book “International Invest-
ment Arbitration”, which he published with Oxford
University Press in 2007 with two other co-authors.
Second, with regard the state of necessity defence,
the Claimants pointed out to Prof. McLachlan’s
publication in “International and Comparative
Law Quarterly”, where he commended the CMS
Annulment Committee’s discussion of the neces-
sity defense. While Claimants admitted that there
were a clear difference between the BITs applied
in the CMS and the Urbaser cases, they nevertheless
deem that Prof. McLachlan has prejudged the de-
fense of necessity because the case submitted to this
Tribunal involved the emergency measures adopt-
ed in Argentina in 2002, which was also the subject
of the CMS case, thus making it highly probable that
they will be referred to again in the case pending be-
fore this Tribunal.

The two unchallenged arbitrators dismissed
the challenge against their colleague, ruling that
“scholarly writings — even writings taking a vigorous
position on significant legal issues presented by a case
— cannot sustain a challenge, absent a showing that
the position expressed has some substantial connec-
tion to a party in the case or is otherwise connected
to the case” .*' Most notably, they ruled:
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“40. According to Articles 57 and 14(1)
of the ICSID Convention, the crux of the analysis is
whether the opinions expressed by Prof. McLachlan
qualify as indicating a manifest lack of the qualities
required to provide independent and impartial judg-
ment. This principle, however, requires that an in-
herent qualification is expressed. No arbitrator and,
more generally, no human being of a certain age is,
in absolute terms, independent and impartial. Simply
put, every individual is conveying ideas and opinions
based on its moral, cultural, and professional educa-
tion and experience. What is required, when it comes
to rendering judgment in a legal dispute, is the abil-
ity to consider and evaluate the merits of each case
without relying on factors having no relation to such
merits.” (original emphasis)

“45. [...] the mere showing of an opinion, even
if relevant in a particular arbitration, is not sufficient
to sustain a challenge for lack of independence or im-
partiality of an arbitrator. For such a challenge to suc-
ceed there must be a showing that such opinion or po-
sition is supported by factors related to and supporting
a party to the arbitration (or a party closely related
to such party), by a direct or indirect interest of the arbi-
trator in the outcome of the dispute, or by a relationship
with any other individual involved, such as a witness
or fellow arbitrator.”

“46. Indeed if one would prefer to extend such re-
quirement of independence or impartiality beyond this
framework, as supported by Claimants, the mere fact
of having made known an opinion on an issue rele-
vant in an arbitration would have the effect of allowing
a challenge for lack of independence or impartiality.
Such a position, however, would have effects reaching
far beyond what Claimants seem to sustain, and incom-
patible with the proper functioning of the arbitral system
under the ICSID Convention.”

In Repsol v. Argentina,** the Appointing Au-
thority, the then President of the World Bank
and of the ICSID Administrative Council, similarly
rejected the respondent’s challenge of Prof. Orrego

0 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine Republic, ICSID
Case No. ARB/07/26, Decision on Claimants’ Proposal to Disqualify Professor Campbell McLachlan, Arbitrator, 12 August
2010) available at: https://www.italaw.com/sites/default/files/case-documents/ita0887.pdf.

1 ASIL-ICCA Report, supra n. 4, para. 111.

#2 Repsol v. Argentine Republic, ICSID Case No. ARB/12/38, Decision on the Request for Disqualification of the Majority of

the Tribunal (Dec. 13, 2013).
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Vicuiia. The challenge was based upon the arbitrator’s
article, published in 2010, defending the CM.S award
following its annulment, and “adopting” the views
that Argentina should not be entitled to invoke
the necessity defence:

“Regarding Professor Orrego Vicuria'’s 2010 pub-
lication, the President notes that this publication con-
siders an opinion on a legal provision that is not present
in the legal instrument relied on in this case. Similarly,
references by Professor Orrego Vicuiia to a publication
by a third party do not constitute evidence of the man-
ifest lack of impartiality against Argentina, as required
by Article 57 of the Convention.”*®

Similarly, the objection to the enforcement
ofthe BIT award and a challenge, based on previously
published scholar article, were rejected by a German
court in ST-AD v. Bulgaria* and by unchallenged ar-
bitrators in Saipem v. Bangladesh.®

Finally, Devas v. India case*® should be brief-
ly mentioned here, but will be considered more
in detail in the subsequent section. In this case
the then-President of the International Court
of Justice upheld the challenge against Prof. Orrego
Vicuiia on the basis of his “strongly held and artic-
ulated position” regarding a legal issue yet possibly
to be presented in the course of the proceedings.
Prof. Orrego Vicufia set in three tribunals which
have addressed the issue, as well as commented
thereon in a scholarly publication. On this last
point, the Appointing Authority noted that “[t]Ae

later article in particular suggests that, despite hav-
ing reviewed the analyses of three different annul-
ment committees, his view remained unchanged.”*
(emphasis added)

Publicly Advocated Views,
Speeches, Interviews

There seems to be a consensus that publicly advocat-
ed positions may well constitute good reasons for dis-
qualifying arbitrators based on issue conflict consid-
erations.*

In Canfor Corp. v. United States” the arbitrator
resigned after being challenged in the aftermath of his
speech to a Canadian government council criticizing
U.S. conduct in relation to softwood lumber cases,
reportedly stating that the U.S. brought cases chal-
lenging Canada’s practices relating to softwood lum-
ber exports “because they know the harassment is just
as bad as the process.”

In Perenco v. Ecuador®' the claimant-appointed
arbitrator was successfully challenged after referring
to Ecuador as a “recalcitrant” host state in an inter-
view given to The Metropolitan Corporate Counsel.

The author is aware of one more occasion when
a nominee to an investment case involving Venezuela,
a national to a Central American state, had to resign
after a party found out his past interview to a local
newspaper criticizing the Venezuelan government
and its policy.

“ Ibid., para. 79, as translated (from the Spanish) in the ASIL-ICCA Report, supra n. 4, para. 114.

#“# ST-AD GmbH v. Republic of Bulgaria, Enforcement of Arbitral Award, Higher Regional Court of Thiiringen, Jena, 21 No-
vember 2013, as referred to in ASIL-ICCA Report, supra n. 4, para. 115.

# Saipem S.p.A. v. People’s Republic of Bangladesh, ICSID Case No. ARB/05/7, Decision on Jurisdiction and Recommenda-
tion on Provisional Measures (21 March 2007), as referred to in ASIL-ICCA Report, supra n. 4, para. 116.

% CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited and Telecom Devas Mauritius Limited v. India,
PCA Case No. 2013-09, Decision on the Respondent’s Challenge to the Hon. Marc Lalonde and Prof. Francisco Orrego
Vicuria (30 September 2013), available at: www.italaw.com/sites/default/files/casedocuments/italaw316 I.pdf.

47 [bid., para. 64.

* Barton Legum, “Investor-State Arbitrator Disqualified for Pre-Appointment Statements on Challenged Measures”, 21 ARB.
INT’L 241, 244 (2005), as referenced in ASIL-ICCA Report, supra n. 4, para. 124.

# Canfor Corp. v. United States, NAFTA, Order of the Consolidation Tribunal (7 September 2015) (consolidating this case
with Tembec, Inc. v. United States and Terminal Forest Products Ltd. v. United States), available at http.//www.state.gov,

documents/organization/53113.pdf.
30 See ASIL-ICCA Report, supra n. 4, para. 123.

31 Perenco Ecuador Ltd. v. Republic of Ecuador and Empresa Estatal Petroleos del Ecuador (Petroecuador), ICSID Case
No. ARB/08/6; PCA Case No. IR-2009/ 1, Decision on Challenge to Arbitrator (8 December 2009), available at https.//www.

italaw.com/sites/default/files/case-documents/ita0625.pdf.
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Prior Opinion(s) Deciding
Legal Issues Presented
in the Current Case

The situation of prior exposure of the arbitrator
to the legal issue presented in the case, is the most
sensitive facet of issue conflict. How to estimate
the risk of the possible prejudgment in situations
when it is established that the arbitrator was exposed
(or is currently exposed) to a similar if not identical
issue in some other case? In investment arbitration
field, notorious for a limited pool of qualified arbitra-
tors, this would lead to further shrinking of the pool
of possible nominees.*

The main example of a challenge which was ac-
cepted because of the existence of issue conflict is,
beyond any doubt, Devas v. India case.> In this case,
Judge Tomka, then President of the ICJ, rejected
the challenge against the president of the arbitral tribu-
nal, Hon. Marc Lalonde, and accepted the challenge
of the co-arbitrator, Prof. Orrego Vicuiia. In its chal-
lenge to the arbitrators India informed of its infention
to argue that the governmental decisions the Claim-
ants alleged to be breaches of the Treaty were made
for reasons related to the State’s “essential securi-
ty interests” — a legal concept, on which, allegedly,
the two arbitrators hold strong “and articulated posi-
tions”. First, they had served together (Prof. Orrego
Vicufia as a presiding arbitrator) on two investment
tribunals (Sempra v. Argentina and CMS v. Argentina)
that took a position on the “essential security inter-
ests” issue. Second, Prof. Orrego Vicufia served as
a presiding arbitrator in a third case (Enron v. Argen-
tina) addressing the issue at stake and, in addition,
in 2011 he published a chapter in a book in which he
strongly defended his position. India put special em-
phasis on the fact that all three arbitral decisions were
later annulled or annulled in part.

In his analysis, leading to the acceptance of the
challenge of Prof. Orrego Vicuna, Judge Tomka wrote:

“64. The standard to be applied here evaluates
the objective reasonableness of the challenging party’s

32 See also ASIL-ICCA Report, supra n. 4, paras. 143-144.
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concern. In my view, being confronted with the same le-
gal concept in this case arising from the same language
on which he has already pronounced on the four afore-
mentioned occasions could raise doubts for an objective
observer as to Professor Orrego Vicuna’s ability to ap-
proach the question with an open mind. The later arti-
cle in particular suggests that, despite having reviewed
the analyses of three different annulment committees,
his view remained unchanged. Would a reasonable ob-
server believe that the Respondent has a chance to con-
vince him to change his mind on the same legal con-
cept? Professor Orrego Vicuna is certainly entitled to his
views, including to his academic freedom. But equally
the Respondent is entitled to have its arguments heard
and ruled upon by arbitrators with an open mind. Here,
the right of the latter has to prevail. |...]”>*

Yet, his analysis rejecting the challenge filed
against the presiding arbitrator, reads:

“66. The circumstances presented by the Respon-
dent as giving rise to justifiable doubts about the Presid-
ing Arbitrator’s impartiality are more limited. |...] I]...]
find that Mr. Lalonde’s more limited pronouncements
on the relevant text are not sufficient to give rise to jus-
tifiable doubts regarding his impartiality. Mr. Lalonde
has not taken a position on the legal concept in issue
subsequent to the decisions of the three annulment com-
mittees and thus I can accept his statement that “[his]
intention is to approach the matter with an open mind
and to give it full consideration” and that “[he] would
certainly not feel bound by the CMS or the Sem-
pra awards”. In my view, there is no appearance of his
prejudgment on the issue of “essential security inter-
ests” which will have to be considered by the Tribunal
in the ongoing arbitration.”

On its plain reading, these two decisions were
informed by purely quantitative considerations: three
previous involvements for Prof. Orrego Vicuia ver-
sus two involvements for Hon. Marc Lalonde. Ad-
ditionally, there were an “aggravating factor” of an
additional academic publication for Prof. Orrego
Vicufia and an “extenuating circumstance” for Hon.

33 CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited and Telecom Devas Mauritius Limited v. India,
PCA Case No. 2013-09, Decision on the Respondent’s Challenge to the Hon. Marc Lalonde and Prof. Francisco Orrego
Vicuria (30 September 2013), available at: www.italaw.com/sites/default/files/casedocuments/italaw316 I.pdf

3 [bid., references omitted.
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Marc Lalonde who promised “fo approach the matter
with an open mind to give it full consideration.”

Besides Devas v. India, all other objections
and challenges based on previous decisions on the is-
sues similar in case, have failed.

Thus, in one reported case, in reliance
on the Orange list of the IBA Guidelines,
the Claimant made a proposal to disqualify the Re-
spondent’s appointed arbitrator on the ground that
the Respondent had appointed that same arbitrator
in another ongoing case with overlapping factu-
al and legal issues. The arbitrators concluded that
the mere fact that an arbitrator sat in two different
cases brought against the same respondent State
did not warrant disqualification, “absent any other
objective circumstances demonstrating that these two
cases are related in such a manner that the arbitra-
tors’ determination in one case would manifestly af-
fect the challenged arbitrator’s reliability to exercise
independent judgment in the other case.”

In another case, the two unchallenged arbi-
trators noted that they do not consider it possible
to “outlaw widespread practices so long accepted by us-
ers and practitioners generally, particularly when such
practices have helped to establish a growing body of spe-
cialist and experienced international arbitrators, so long
desired by users.”

Along the same lines, in yet other cases the un-
challenged arbitrators noted that to “hold otherwise
would have serious negative consequences for any ad-
Jjudicatory system”> and that “[t]he international in-
vestment arbitration framework would cease to be viable

if an arbitrator was disqualified simply for having faced
similar factual or legal issues in other arbitrations.”>®

In Tidewater Inc. et al. v. Venezuela,” in dismiss-
ing the Claimant’s proposal to disqualify Prof. Stern
for (among other considerations) her sitting in anoth-
er case involving the Respondent and interpretation
of Venezuela’s investment law, similarly to Devas v.
India, the unchallenged two arbitrators paid special
attention to her statement that “the fact of whether
I am convinced or not convinced by a pleading depends
upon the intrinsic value of the legal arguments and not
on the number of times I hear the pleading.”®

B. Commercial Arbitration

While issue conflictsare at the very centre of the reform
of the investment arbitration system, seen by some “as
imperiling the entire system of investment arbitration” '
as the debate stands at present, it is not cause so much
of concern in international commercial field. Indeed,
the 2015 Queen Mary Survey in International Arbi-
tration found that only 37% of respondents consid-
ered that issue conflicts should receive specific regu-
lation in commercial arbitration:®?

Yet, the debate evolves, with some authors sug-
gesting “that issue conflicts in international commer-
cial arbitration ought to borrow ‘jurisprudence’ on is-
sue conflicts from investor-state arbitration”.*® Indeed,
similarly to investment arbitration, there are topics
which are regularly addressed in commercial cases,
e.g., the interpretation of the “final” and “binding”
nature of determinations issued by the dispute adju-

3 N. Ziadé, “Recent developments at ICSID” (2008) 25 No 2 News from ICSID, pp. 4-5, available at https.//icsid.world-
bank.org/sites/default/files/publications/2008%20Winter %20Volume %2025 %20%28No. %202 %29 %20% E2 %80% 93 %20

Download.pdf.
% [bid., p. 5.

37 Ibid., p. 5.

3 Universal Compression Int’l Holdings, S.L.U. v. Venezuela, ICSID Case No ARB/10/9, Decision on the Proposal to Dis-
qualify Arbitrators Prof. Brigitte Stern and Prof. Guido Santiago Tawil, para. §3 (20 May 2011).

3 Tidewater Inc. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/5, Decision on Claimant’s Proposal to Dis-
qualify Professor Brigitte Stern, Arbitrator (23 December 2010), para. 43, available at https.//www.italaw.com/sites/default,

files/case-documents/ita0860.pdf.
% Ibid., para. 71.

! Hranitzky and Silva Romero, supra n. 33, referring to Sands.

2 Queen Mary University of London and White & Case, The 2015 Survey ‘Improvements and Innovations in International
Arbitration’, p. 39, available at http.//www.arbitration.qmul.ac.uk/research/2015/.

% Lal et al, supra n. 2.

36 | Arbitration.ru


https://icsid.worldbank.org/sites/default/files/publications/2008%20Winter%20Volume%2025%20%28No.%202%29%20%E2%80%93%20Download.pdf
https://icsid.worldbank.org/sites/default/files/publications/2008%20Winter%20Volume%2025%20%28No.%202%29%20%E2%80%93%20Download.pdf
https://icsid.worldbank.org/sites/default/files/publications/2008%20Winter%20Volume%2025%20%28No.%202%29%20%E2%80%93%20Download.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0860.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0860.pdf
http://www.arbitration.qmul.ac.uk/research/2015/

ISSUE CONFLICT | ANALYTICS

Should each of the following issues be specifically 'regulated’ in the context of commercial arbitration?

The arbitrator has previously taken or gives the
appearance of having previously taken, a particular
stance on an issue to be decided in the case before them

Repeat norminations of the same arbitor in multiple
arbitrations by parties

Repeatnominations of the same arbitor in multiple
arbotrations by caunsel

dication boards in construction arbitrations, appli-
cation of good faith and interpretation of the statute
of limitations in commercial contracts, extension
of the arbitration agreements to non-signatories, etc.

The practice of national courts suggests that,
in the absence of aggravating circumstances, they
are not prepared to entertain challenges or requests
for setting aside of awards on the grounds of previous
exposure to similar legal issues. Some examples from
the leading arbitration jurisdictions France, Unites
States and England, follow below.

France: Ben Nasser v. BNP

Aslongago asin 1993, in Ben Nasserv. BNP* the Paris
Court of Appeal dismissed a request to set aside a par-
tial and a final awards in an ICC case for the reason
ofthe alleged prejudgment on the part of the presiding
arbitrator resulting from his involvement in another
related case. In the first arbitration, based on the loan
agreements, the arbitral tribunal ordered the debt-
or to repay the loan. The second arbitration (which
eventually led to the decision of the Paris Court
of Appeal, discussed here) was brought by the banks
against the guarantors, Mr. Ben Nasser and others.
Importantly, in the case against guarantors, the pre-
siding arbitrator was appointed by the ICC Court
upon the agreement thereto by all the parties.

In the setting aside proceedings the guarantors
argued that by deciding on the amount of the princi-
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pal loan and interest to be repaid by the main debtor
in the first arbitration (whereby the guarantors were not
informed of that decisions), the president of the arbitral
tribunal had irrevocably prejudged the outcome on cer-
tain issues at stake between the banks and the guaran-
tors in the second arbitration. The Paris Court of Ap-
peal disagreed and ruled as follows:

“there is neither bias not partiality where the ar-
bitrator is called upon to decide circumstances of fact
close to those examined previously, but between different
parties, and even less so when he is called upon to de-
termine a question of law upon which he has previously
made a decision.”®

United States: STMicroelectronics,
N.V. v. Credit Suisse Securities

Similarly, in 2011 in STMicroelectronics, N.V. v.
Credit Suisse Securities®® the US Court of Appeals
for the Second Circuit denied the motion to vacate
a FINRA (Financial Industry Regulatory Authority)
award on the basis of the arbitrator’s purportedly mis-
leading disclosure.

Credit Suisse alleged, first, that the arbitrator
in question had served “extemnsively and almost ex-
clusively as a professional claimant-side expert witness
[that is, as a witness for customers arbitrating against

¢ Paris Court of Appeal, Ben Nasser et autre c. BNP et Crédit Lyonnais (14 octobre 1993,) JDI, 1994.446, note E. Loquin.
% Translation from Tidewater Inc. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/5, Decision on Claimant’s
Proposal to Disqualify Professor Brigitte Stern, Arbitrator (23 December 2010), para. 67, available at https.//www.italaw.

com/sites/default/files/case-documents/ita0860.pdf.

% STMicroelectronics, N.V. v. Credit Suisse Securities (USA), No. 10-3847 (2d Cir. 2011).
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financial firms]”, yet in his disclosure form the arbi-
trator had painted a more balanced picture of his ex-
perience, stating that he had worked for both sides.
Second, Credit Suisse contended that the arbitrator
“chose not to disclose that he had served as a claim-
ant-side expert witness on an issue very similar to the one
that would determine the arbitration.”

In his own turn, the arbitrator described him-
self as “Litigation Consultant and an expert witness
having represented both sides,” noting that he had
worked more often on the side of the financial in-
dustry than Credit Suisse had suggested. He further
declared that “there is no doubt in my mind that I can
render a fair and unbiased opinion.”

The Court of Appeals disagreed with the peti-
tioner on both accounts. As to the Credit Suisse’s
contention that the arbitrator’s experience was
one-sided, the Court noted:

“At the very least, even if we assume that [the ar-
bitrator] has worked for many more claimants than re-
spondents, his work for “numerous” respondents and his
ability to cite two respondents employing him at the time
of the 2008 arbitration belie Credit Suisse’s contention
that he “served . . . almost exclusively as a professional
claimant-side expert witness.””

As regards the petitioner’s argument of the ar-
bitrator’s alleged “pre-existing views about potentially
relevant propositions of law”, the Court equally dis-
missed those too, after referencing case-law address-
ing the judges’ experience with a legal issue to be rele-
vant to the case and emphasizing the special character
of arbitrator’s office:

“However, “[a] judge’s lack of predisposition
regarding the relevant legal issues in a case has never
been thought a necessary component of equal justice,
and with good reason. For one thing, it is virtually im-
possible to find a judge who does not have preconcep-
tions about the law.” Repub. Party of Minn. v. White,
536 U.S. 765, 777 (2002). This is all the more true
for arbitrators, “[t|he most sought-after” of whom “are
those who are prominent and experienced members
of the specific business community in which the dis-
pute to be arbitrated arose.” Int’l Produce, Inc. v. A/S
Rosshavet, 638 F.2d 548, 552 (2d Cir. 1981). Arbitrator

[...] played that very role on this panel, as the “non-pub-
lic arbitrator” specifically chosen for his industry connec-
tion. It would be strange if such an arbitrator were forced
to search the record of all prior testimony for any state-
ment that might — however tangentially — relate to any
of the many legal issues that might arise in any given case.
A party might like to know that information when shop-
ping for arbitrators, but its absence cannot form a ground
forvacating an arbitral award.”

England: Halliburton v. Chubb

Finally, no analysis of issue conflict would be com-
plete without reference to Halliburton v. Chubb®’ case
before the English courts, in which the publication
of final decision by the Supreme Court is expected any
other day. In this case the arbitrator was subsequently
appointed in two additional references with a similar
and related subject-matter, with only one common
party, and without knowledge of the other party, thus
raising doubts about the arbitrator’s impartiality.

In Spring 2010, there was a major explosion
and fire on the Deepwater Horizon oil rig in the Gulf
of Mexico. Transocean was the owner of the drilling
rig, BP was the lessee of the rig, and Halliburton pro-
vided cementing and well-monitoring services to BP.
The private claims for damages were pursued through
a Plaintiff’s Steering Committee (PSC). Following
the judgment by the Federal Court for the Eastern
District of Louisiana, Halliburton settled the PSC
claims against it for around USD 1.1b. Thereafter,
Halliburton looked to Chubb for insurance cover
for the loss, but Chubb refused to pay, primarily argu-
ing that the underlying settlement was not reasonable
and Chubb had not consented to it.

Halliburton commenced London-seated arbi-
tration proceedings against Chubb. At the time of ap-
pointment, the president of the arbitral tribunal, M.,
disclosed multiple prior and ongoing appointments
as the president and a party-nominated arbitrator
in cases involving Chubb, including upon the latter’s
nominations.

As the proceedings were under way, Halliburton
discovered that M. has accepted two more appoint-

7 Halliburton Company (Appellant) v. Chubb Bermuda Insurance Ltd (Formerly known as Ace Bermuda Insurance Ltd)
(Respondent), [2018] EWCA Civ 8§17, available at https.//www.bailii.org/ew/cases/EWCA/Civ/2018/817.html.
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ments as arbitrator in cases involving claims by Trans-
ocean against its excess liability insurers. First, Chubb
appointed M. as an arbitrator in an excess liability
claim arising out of the same incident made by Trans-
ocean under its liability insurance policy with Chubb
(Reference 2). Second, M. also subsequently accept-
ed an appointment as a substitute arbitrator in an-
other claim made by Transocean against a different
insurer on the same layer of insurance (Reference 3).
None of these appointments were disclosed by M.
to Halliburton.

When Halliburton became aware of the two ref-
erences, it asked M. for explanations. The latter re-
sponded that while he still did not think the circum-
stances put any obligation on him to make a disclosure
to Halliburton, he appreciated that “with the benefit
of hindsight, that it would have been prudent for me
to have informed your clients [ ...] and I apologise for not
having done 50.”% M. refused to step down with-
out Chubb’s consent, which the latter did not give,
and Halliburton issued a claim form seeking an order
to remove M. as an arbitrator.

The English High Court, in first instance,
dismissed Halliburton’s application. Specifically,
the High Court rejected the contention that the over-
lap between the references was a matter of concern
since it meant that M. would learn information
during the course of the Transocean references which
was relevant to the issues in the Halliburton arbitra-
tion, and available to Chubb but not to Hallibur-
ton. The Judge observed that it is “a regular feature
of international arbitration in London that the same
underlying subject matter gives rise to more than one
claim and more than one arbitration without identity
of parties”. He considered that this was desirable be-
cause (1) “parties should be free to appoint their cho-
sen arbitrator in accordance with the procedure agreed
in the arbitration clause in fulfilment of the contractu-
al bargain”; (2) arbitrators are often chosen for their
particular knowledge and expertise, but frequently
comprise a limited pool of talent, and it is “undesir-
able that parties should be unnecessarily constrained
in their ability to draw on this pool if there are multiple

% [bid., para. 18.
% Ibid., para. 27.
70 Ibid., paras. 28-29.
! Ibid., paras. 23-24.
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arbitrations arising out of a single event or overlapping
circumstances”; and (3) the principle of finality is
served “if the tribunal is already familiar with the back-
ground to and uncontroversial aspects of the subject
matter of the dispute.”®

The High Court further observed that: “gener-
ally, the fact that an arbitrator may be involved in an
arbitration between party A and party B, whose sub-
ject matter is identical to that in an arbitration be-
tween party B and party C does not preclude him
or her from sitting on both tribunals” and concluded
that there was nothing in the acceptance of the Trans-
ocean appointments by M. which gave rise to an ap-
pearance of bias against Halliburton, even if the is-
sues which had to be decided in the references were
identical or substantially overlapping, which he found
they were not:

“The informed and fair-minded observer would
not therefore regard M as unable to act impartial-
ly in the reference between Halliburton and Chubb
merely by virtue of the fact that he might be an ar-
bitrator in other references arising out of the inci-
dent, and might hear different evidence or argument
advanced in another such reference. The objective
and fair-minded assessment would be that his expe-
rience and reputation for integrity would fully en-
able him to act in accordance with the usual practice
of London arbitrators in fulfilling his duties under
section 33 by approaching the evidence and argu-
ment in the Halliburton reference with an open mind;
and in deciding the case, in conjunction with the oth-
er members of the tribunal, in accordance with such
material, with which Halliburton will have a full
and fair opportunity to engage.”””

This decision was appealed to the Court of Ap-
peal. Inthe meantime, References 2 and 3 were decid-
ed in Chubb’s favour on the preliminary issues of pol-
icy construction, with the effect that the references
were brought to an end. Shortly thereafter, the Hal-
liburton tribunal issued the Final Partial Award dis-
missing Halliburton’s claims.”

In Spring 2018 Court of Appeal held unani-
mously that while the arbitrator ought to have dis-
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closed his appointments in overlapping references,
“the fair-minded and informed observer having consid-
ered the facts” would not conclude there was a real
possibility that M. was actually biased.

The Court of Appeal’s findings may summarised
as follows:

It accepted that inside information and knowl-
edge may be a legitimate concern for the parties
to have in overlapping arbitrations involving a com-
mon arbitrator but only one common party. Yet, that,
in itself, it does not justify an inference of apparent
bias - “[s]omething more is required” and that must
be “something of substance” .’

The Court of Appeal noted that while the 1996
Act sets out no requirements in relation to disclo-
sure, many institutional arbitration rules (including
those of ICC and LCIA, who later intervened before
the Supreme Court) include provisions requiring dis-
closure to be made of facts or circumstances which
may give rise to justifiable doubts as to an arbitrator’s
impartiality. The Court drew parallels to judges’ du-
ties under the common law to disclose facts or cir-
cumstances which would or might provide the basis
for a reasonable apprehension of lack of impartiality
and cited the recent Almazeedi case,” decided first
by the Cayman Islands’ Court of Appeal and, on ap-
peal, by the Privy Council.

The Cayman Islands’ Court of Appeal ruled as
follows:

“On the matter of disclosure, we consider that
the judge ought to have disclosed his appointment | ...]
in [a related] a case [...]. The purpose of such disclo-
sures, which often go beyond legitimate concerns as
to independence and impartiality which would, subject
to waiver, require a judge to recuse himself, is to enable
the parties to consider the disclosures made and either
to assure themselves in advance that there is no legit-
imate problem or to make submissions to the judge,
or to finesse any potential problem by means of waiver.
Such matters can only be efficiently and safely handled

72 Ibid., paras. 49-50.

in advance. Once judgment has been entered, and a win-
ner and a loser emerge, the matter becomes much more
difficult. Losers feel aggrieved whatever the rights
and wrongs of the situation are, specious claims to bias
may be raised, and all the difficulties of retrospective
consideration fall for debate and decision.”™

On appeal, the Privy Council confirmed this ap-
proach: “The judge not only ought to have disclosed his
involvement |...] a fair-minded and informed observer
would regard him as unsuitable to hear the proceedings
[...] The fact of disclosure can itself serve as the sign
of transparency which dispels concern, and may mean
that no objection is even raised.”” In its decision,
the Privy Council cited its case Prince Jefri Bolkiah v
State of Brunei Darussalam (No 3) [2007] UKPC 62,
[2008] 2 LRC 196 at [18] where Lord Bingham said
[quoting from the Court of Appeal of Brunei]:

“As to a possible predisposition of the judge in His
Majesty’s favour, we think the observer would take
the view earlier expressed by this court that “judicial
experience, by its nature, conditions the mind to inde-
pendence of thought and impartiality of decision”. He
would know that any judge appointed to the High Court
would not be lacking in experience. We see no room
for unconscious predisposition.”°

The Court of Appeal held that the same ap-
proach applies to arbitral tribunals.

As to the consequences of a failure to make
a disclosure, the Court of Appeal ruled “that will
mean that the arbitrator will not have displayed
the “badge of impartiality” which he should have
done. [...] the fact of non-disclosure “must inevitably
colour the thinking of the observer”.””’ Yet, on exam-
ination, the Court of Appeal agreed with the Hight
Court’s overall conclusion that the fair-minded
and informed observer, having considered the facts
of this case, would not conclude that there was
a real possibility that M. was biased.”

Permission to appeal the decision of the Court
of Appeal was subsequently granted to the UK Su-

7 Wael Almazeedi v. Michael Penner and Stuart Sybermsa [2018] UKPC 3.

™ Halliburton v. Chubb, supra n. 66, para. 61.
75 Ibid., para. 64.

78 Ibid., para. 97.

77 Ibid., para. 74.

78 Ibid., para. 100.
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preme Court on the following two issues: (1) whether
and to what extent an arbitrator may accept appoint-
ments in multiple references concerning the same
or overlapping subject matter with only one common
party without thereby giving rise to an appearance
of bias; and (2) whether and to what extent he/she
may do so without disclosure. The hearing before
the Supreme Court took place in November 2019
and the decision is expected any time soon.

Concluding remarks

Issue conflicts is at the centre of the investment arbitra-
tion reform. Indeed, some members of the Task Force
drafting the ASIL-ICCA Report “believed that this is
perhaps the most significant matter affecting the credibil-
ity of investor-State arbitration.”” There are major de-
velopments in trying to better understand and address
issue conflicts in investment arbitration, the ASIL-1C-
CA Report and the Draft Code of the Conduct of Ad-
judicators being the primary examples here.

7 ASIL-ICCA Report, supra n. 4, para. 11.
80 N. Ziadé, supra n. 54.
81 ASIL-ICCA Report, supra n. 4, para. 159.

ISSUE CONFLICT | ANALYTICS

Yet, as some arbitrators have put it, the issue con-
flict affect both investment and commercial arbi-
tration alike: “[i]nvestment and even commercial
arbitration would become unworkable if an arbitra-
tor were automatically disqualified on the ground
only that he or she was exposed to similar legal
or factual issues in concurrent or consecutive ar-
bitrations.”®°

It is yet to determine how to distinguish be-
tween unobjectionable forms of predisposition
and those triggering reasonable concerns about
bias.! More discussions lay ahead. More chang-
es to the IBA Guidelines and institutional rules
and notes are to come. What is clear though al-
ready now is that arbitrators are expected to make
full disclosures, not limited to considerations
of independence only. Halliburton case is a per-
fect example to this end. Any possible guidance
on the scope of disclosure will be certainly wel-
comed by the arbitration community. The debate
is not over yet, so stay tuned!
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ARBITRATOR CHALLENGES -
A CASE FOR GREATER
TRANSPARENCY

Osborne Clarke

[ Artem Doudko
Partner

mpartiality, party autonomy and transparency are

considered as the indispensable troika of interna-

tional arbitration. At times, all three come under

a single lens, for instance during the process of an
arbitrator challenge.

Needless to say, either party to an arbitration has
an autonomous right to nominate an arbitrator in an
arbitral proceeding. This right is one of the promi-
nent features of international arbitration but it is not
absolute. It is restricted by the fact that the nominee
shall have no identity with the parties that is to say
that the arbitrator has to be independent and impar-
tial. Further, if a party has reasons to believe that an
already appointed arbitrator (or arbitrator nominee)
has a conflict of interest, the party can challenge such
arbitrator using the appropriate mechanism applica-
ble to the specific arbitration (the relevant institution-
al rules of an institutional arbitration). Here the third
facet of the troika: the need for transparency enters
the scene, which is that the relevant institutional
mechanism has to be transparent while deciding such

Kanwar Vivswan
Foreign Lawyer/Advocate

challenges. Transparency in the context of arbitra-
tor challenges can encompass at least two aspects:
(i) informing the parties of the reasons for the deci-
sion and (ii) the publication of such reasoned deci-
sions (even if in an anonymised and summary form)
by the institution which can be accessed by the larger
arbitration community. This is not a new issue. It has
been raised in the past by various leading arbitration
practitioners! and has been eloquently and succinctly
expressed as follows:

“There is something troubling about institutions
choosing to withhold the guidance upon which they rely
in making challenge decisions from the parties that are
making or defending those challenges. Such withhold-
ing is unnecessary, and increasingly difficult to justify
to users (parties, counsel and arbitrators alike) in ev-
er-greater need of such guidance...””

The authors of this article felt that it is time
to revisit the issue and to see whether any progress has
been made in recent years. The reasons for challeng-
es to arbitrators can be categorised broadly into three

I See ‘Institutions Need to Publish Arbitrator Challenge Decisions’, Gary Born, 10 May 2010, Available at hitp.//ar-
bitrationblog.kluwerarbitration.com/2010/05/10/institutions-need-to-publish-arbitrator-challenge-decisions/?_

ga=2.28258748.1238054237.1601633450-1311584943. 1601633450, accessed on 20 September 2020.

2 Geoff Nicholas & Constantine Partasides, ‘LCIA Court Decisions on Challenges to Arbitrators: A proposal to publish’, Arbi-

tration International 23, no. 1 (2007); page 20.
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groups: (i) conflicts of interest, (ii) qualifications
of the arbitrator; and (iii) performance of the arbitra-
tor in the arbitration. Under most institutional rules
the procedure for deciding challenges is quite stan-
dard and usually requires that a challenge in writing
is made to the relevant body within the institution
following notice to the counterparty and the tribunal
and after sufficient opportunity has been given to ei-
ther to agree with or reject the challenge.

In this article we will analyse the current institu-
tional practises of dealing with arbitrator challenges.
The authors reflect on whether arbitral institutions
have recognised the need for providing reasoned de-
cision on arbitrator challenges and whether there is
a uniform approach among the leading arbitration
institutions on such matters and whether further
work is required. The authors attempt to encourage
the adoption of greater transparency of well-rea-
soned decisions by all those institutions, which cur-
rently take a different approach and/or are silent
on this issue in their rules. While doing so the authors
also illustrate why such a need is guided by very real
and practical concerns and not only by a theoretical
objective of the goodness of transparency. In the au-
thors view the publication of summaries of decisions
on arbitrator challenges (which is becoming a trend
among the leading arbitral institutions) is instrumen-
tal in evolving a predictable and consistent jurispru-
dence on an important issue.

Need for reasoned decisions
on arbitrator challenges

Data shows that historically there has been an up-
wards trend in the number of challenges to arbitra-
tor appointments during the course of the last couple
of decades. In addition, the guidelines from the In-
ternational Bar Association on conflicts of interest
in international arbitration highlight the increased
complexity of corporate relationships and large net-
works of international law firms, which are raising
more difficult conflicts of interest issues where fail-
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ure to disclose even a minor relationship can lead
to objections, challenges and ultimately the removal
of the arbitrator.® Therefore, transparency in decision
making and information symmetry is required to bal-
ance the right of a party to a fair hearing (by asking
for genuine disclosures) against the right of a party
to choose its own arbitrator (by avoiding frivolous
challenges).

One of the reasons for businesses to shift to ar-
bitration as the preferred mode of dispute resolution
is that it relieved them of the procedural rigours
of a court based justice system. In part, it meant that
the parties had larger autonomy in terms of choosing
their own procedure. Since the parties chose to opt
out of the more rigorous court system, meant that all
stakeholders in an arbitration i.e. the parties, the arbi-
trators and the arbitral institution have to bear the re-
sponsibility so that transparency and impartiality are
ensured to keep the appeal of arbitration intact.

Parties designated institutions in their dispute
resolution clauses to free themselves from the duty
of running the administrative mechanics (which may
include administrative decisions) of an arbitration.
In other words, it is arguable that after having ac-
cepted to conduct an arbitration under its aegis, an
arbitration institution is obligated to conduct the pro-
cess ensuring compliance with the international best
practises with due regard to the lex arbitri.

Historically, there were three main reasons*
advanced by arbitral institutions for not provid-
ing grounds for decisions on arbitrator challenges.
First, in certain institutions like the ICC, decisions
on such challenges were taken at the plenary sessions
of the entire court which meant that challenges aris-
ing after the conclusion of one session would theo-
retically need to wait until the next session, which
could result in substantial delays and was impractical.
Second, an institution at times may not be in a po-
sition to identify a particular reason for its decision.
Third, that providing a reason could open doors
for court review of such decisions. However, if arbitral
institutions accept the burden of deciding arbitrator
challenges as part of their offering to the parties, an

3 Para 1, IBA Guidelines on Conflicts of Interest in International Arbitration, Adopted on 23 October 2014.
4 Geoff Nicholas & Constantine Partasides, ‘LCIA Court Decisions on Challenges to Arbitrators: A proposal to publish’,

Arbitration International 23, no. 1 (2007); at page 9.
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element of accountability must be accepted as part
of the deal and the provision of reasons for decisions
in the authors view outweighs the usual reasons ad-
vanced by institutions for not doing so. This is par-
ticularly important where both the numbers of chal-
lenges and the complexity of relationships that lead
to possible conflicts are on the up.

Who decides if the reasons
have to be provided

Procedural Rules

Whenever a party challenges an arbitrator, usually
the challenge is placed before a body within the ar-
bitral institution constituted® under the institution’s
procedural rules. This body after giving due regard
to the comments from the challenged arbitrator,
the other party and the other co-arbitrators decides
the challenge.

Lex Arbitri

The relevant institutional body while deciding an
arbitrator challenge also has to be mindful of the /ex
arbitri or the applicable arbitration law (especially
in cases where the institutional rules are silent on arbi-
trator challenge procedure). Modern arbitration laws®
usually make provisions for the removal of arbitrators
on grounds of non-independence or partiality.

Genesis of arbitrator
challenge process

The genesis of the discussion on arbitrator challeng-
es in relation to international commercial arbitration
can be traced back to the UNCITRAL Model Law,
which served as a basis for most modern national ar-
bitration laws. The Model Law mandates that if an
arbitrator challenge is mounted, it has to be decided
by the arbitral tribunal in the first instance.’” In the sec-
ond instance, challenges that have not been success-
ful at the first instance may subsequently be brought
to a court or competent authority, whose decision
on the matter is final .}

The UNCITRAL Arbitration Rules which were
also drafted by the same United Nation body provide
that an arbitrator challenge may be decided by the ap-
pointing authority.” The rules are silent on whether
reasons have to be provided for the decision.

It is pertinent to mention here that the major
institutions have come a long way in reforming their
rules on dealing with arbitrator challenges. The earlier
practice by some institutions'’ was based on the then
in force version of the UNCITRAL Model Law"
which provided that the decision on the challenge
was to be made by the whole arbitral tribunal. Clearly,
this was not in line with the principles of nemo judex
in causa sua i.e. no one can be a judge in his/her own
case and was criticised by the then progressive voices
in international arbitration.

3 Article 10.3, LCIA Rules 2014; Articles 11 and 14, ICC Rules 2017; Rule R-18, AAA Rules; Article 13.4, UNCITRAL Rules,
2013; Rule 16.1, SIAC Rules 2016, Article 19(5), SCC Rules 2017, paragraph 8, HKIAC Challenge practice note 2014, See
Rule 9(4) ICSID Rules, it is an exception wherein the challenge is first placed before the arbitral tribunal without the chal-
lenged arbitrator.

¢ Section 24(1) of the English Arbitration Act 1996 (AA 1996) (“impartial”); Article 1036(11)(1) of the German Code of
Civil Procedure or Zivilprozessordnung (ZPO) (“impartial” and “independent”); Article 180(1)(c) of the Swiss Private In-
ternational Law Act (PILA) (“independent”); Section 8 of the Swedish Arbitration Act 1999 (“impartial”); The US Federal
Arbitration Act (FAA), 9 U.S.C. §§ 1-16; 201-208; 301-307, focuses on the effect of partiality on an award; section 10(a)(2)
provides that an award may be vacated if there was “evident partiality” in an arbitrator, Section 25 of the Hong Kong Arbi-
tration Ordinance (Cap 609) (“impartial” and “independent”); Article 12(2) of the UNCITRAL Model Law on International
Commercial Arbitration (which has been adopted in a number of jurisdictions, including Singapore (by virtue of the Interna-
tional Arbitration Act (Ch. 1434)) (“independent” and “impartial”).

7 Article 13.2, UNCITRAL Model Law on International Commercial Arbitration, 2006.

$ Article 13.3, UNCITRAL Model Law on International Commercial Arbitration, 2006.

? Article 13.4, UNCITRAL Arbitration Rules; with new article 1, paragraph 4, as adopted in 2013.

10 Section 18.2, DIS Rules 1998, Article 7.4, ICC Rules 1998.

T Article 13, UNCITRAL Model Law on International Commercial Arbitration, 1994.
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A snapshot of the current Institutional practise

The current approach of major arbitral institutions can be summarised as follows:

Insti- Relevant Clause Decision making Rule on Reasoned Rule
tution Body decision on Publication
ICC Article 14, ICC ICC Court. Reasons to be provided ICC bulletins on this is-
Rules 2017 on request of party. sue provide an analysis
Section Il, D, para of the grounds on which
14 of ICC Prac- arbitrators have been
tice Note.*? challenged in recent ICC
cases.
LCIA |Rule 10.6, LCIA LCIA Court. Reasons to be provided Challenged Decision
Rules, 2020. with every decision. Database maintained
for a period of 1986-
2017.
ICSID | Rule 9 1stinstance- tri- Not provided in the rules. | Not provided
of the ICSID Ar- | bunal; 2™ in- in the rules.
bitration Rules stance- Chairman
read with article | of the Administra-
57 of the ICSID | tive Council (when
Convention . majority of the tri-
bunal members are
challenged).
SCC | Article 19, SCC SCC Board. Yes, since 1 January 2018, | Database of the deci-
Rules 2017 the SCC provides reasons | sions on arbitral awards
Section 2.6 for its decisions on chal- | available for a period
of the SCC prac- lenges. of 2016-2018.
tice Note.®3
SIAC | Article 16.4, SIAC | SIAC Court. The SIAC Court'’s decision | Not provided
Rules, 2016 on any challenge to an ar- |in the rules.
bitrator shall be reasoned,
unless otherwise agreed
by the parties.
HKI- | Article 11, HKI- | Initial determina- | As per the practice note, | Not provided in the rules
AC AC Rules 2018 tion by Proceed- it is HKIAC'’s usual prac- | or the practice note.
HKIAC Practice |ings Committee tice to provide reasons
Note on Chal- and then decision | to the parties for its de-
lenges to Arbitra- | by either the Sec- | termination of the chal-
tors of 20194 retariat or a Panel. |lenge although it is not
bound to do so.

2 See-https:

cdn.iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-con-

duct-of-arbitration.pdf Accessed on 20 September 2020.

3 https.//sccinstitute.com/media/795278/scc-practice-note_scc-decisions-on-challenges-to-arbitrators-2016-2018.pdf

" https:,

www.hkiac.org/sites/default/files/ck_filebrowser/PDF/arbitration/20190311 Practice Note on_Challenges of

Arbitrators.pdf Accessed in 20 September 2020.
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ICDR ‘Administrator’
(ICDR) in its sole
discretion shall
make the decision
on the challenge.
Inter alia, the Ad-
ministrator may
provide services
through any

of the ICDR’s case
management of-
fices

Article 14, ICDR
Rules, 2014

Not provided in the rules.

Not provided
in the rules.

DIS Article 15.4, DIS
Rules 2018 (read
with Annex 1 -
Internal Rules,
Articles 3.6

and 8.3)

The Arbitration
Council de-

cides the chal-
lenge through

a Case Committee
to which the case
is assigned.

The relevant rule does not
require the Case Commit-
tee to give any reasons
for its decisions.?

Not provided
in the rules.

Practical issues with
not providing reasoned
decisions

A party’s decision whether to mount a challenge
to an arbitrator is a tactical one and it has a signifi-
cant impact on the arbitration as a whole. This is be-
cause there are risks of vexatious challenges, delays
in process due to dilatory tactics, increased costs due
to delay, risk of the challenging party losing credibility
after a failed challenge. These concerns can get am-
plified if there is no transparency in how the decision
regarding the arbitrator challenge has been made.
Consider the following hypothetical scenario as
apractical example of what risks the institutional prac-
tise of not providing reasoned decisions on arbitrator

challenges entails. An arbitrator nominated by Par-
ty A (“Arbitrator A”) has been challenged by Party B
on the grounds of conflict of interest, specifically that
one of the offices of the law firm where Arbitrator A is
a partner in country X (where the arbitration is seat-
ed) had advised Party A or its affiliate at some point
of time. Arbitrator A clarifies that firstly she had no
involvement with the earlier advice and secondly that
the advice did not bring in ‘substantial’ revenue to her
law firm. In terms of the IBA guidelines this situation
may have fallen under the Orange List.'

When the challenge is presented to the arbitral
institution, it is accepted without providing Party
A with any reasons. The issue with such an approach
is that Party A would never be sure of the exact rea-
son for the rejection of its nominee. This will further
have a bearing on A’s decision on whether it could go
on and nominate another partner of this firm from

3 [n relation to the current practise at DIS, experts argue that the logic behind a non-reasoned decision is that it serves to expe-
dite the decision-making process because the case committee does not have to draft and coordinate among its council members
the reasoning of the decision. (See Giammarco, Boog et al, ‘The DIS Arbitration Rules- An article by article commentary’,

Wolters Kluwer’), I edn, 2020; page 256.

6 Under the IBA Guidelines 2014, the Orange List is a non-exhaustive list of specific situations that, depending on the facts of
a given case, may, in the eyes of the parties, give rise to doubts as to the arbitrator’s impartiality or independence. The Orange
List thus reflects situations that would fall under General Standard 3(a), with the consequence that the arbitrator has a duty to
disclose such situations. The aforesaid hypothetical may have fallen under § 3. 1.4.
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an office in country Y, which operates as a separate
legal and financial entity. In practice, Party A may
just avoid nominating a candidate from the same law
firm network again but the choice becomes much
more difficult in those cases where Party B has chal-
lenged the nomination of Arbitrator A on multiple
grounds. Moreover, a recalcitrant party may also use
it as a means of delaying the appointment procedure.

Conclusions

Hopefully, the above discussion demonstrates that
there is a compelling case both for notifying parties
to an arbitration of reasons for decisions concern-
ing arbitrator challenges and for publishing the an-
onymised summaries containing reasons for deci-
sions on arbitrator challenges by more institutions.
The above mentioned'” historical reasons which
previously guided the institutions for many years do
not hold water today. Leading institutions such as
the LCIA, ICC, and SCC have shown that quick de-
cisions on arbitrator challenges are indeed possible.
If institutions are concerned of possible challenges
to national courts for the review of institutional de-
cisions, the answer is not to avoid publishing the de-
cisions and the reasons for them, but to avoid tak-
ing decisions with bad or no obvious reasons. Over
time this will allow institutions to build up expertise
in reaching decisions, which they will not be con-
cerned to have scrutinised. A few major institutions
have already taken the right steps and started the prac-
tice of publication of anonymised reasoned decisions
on arbitrator challenges. The LCIA’s arbitrator chal-
lenge digests provide a welcome research tool for us-
ers, counsel, and arbitrators. Each digest contains
a brief summary of the background to the challenge,
as well as an anonymised excerpt of the relevant de-
cision. They also provide guidance in relation to ac-
ceptable standards of conduct, and provide a greater
understanding of the reasoning applied by the LCIA

7 With See Page 26, Last para.
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Court. In the authors view the LCIA’s yearly statis-
tics show that the LCIA’s chosen approach to provide
reasons for arbitrator challenge decisions has clear-
ly been instrumental in keeping the challenge count
low at around 2% (of the new cases) in the last five
years.'® One may very well go further and argue that
the availability of literature on such reasoned deci-
sions gives parties greater insight to be more sophisti-
cated in the process of nominating arbitrators.

Similarly, the ICC bulletins contain an analysis
of the grounds on which arbitrators have been chal-
lenged in recent ICC cases, the response of the ICC
Court to those challenges, and recent changes in ICC
Court practice to challenge. The SCC has also re-
cently started the practice of publishing the summa-
ries of its decisions on arbitrator challenges.

In the authors view establishing an accept-
ed standard approach among arbitral institutions
for being more transparent with decisions regarding
arbitrator challenges will not only elevate the par-
ties’ confidence in the decision making process
of the individual institutions, but will also make ar-
bitration generally an even more attractive dispute
resolution process.

For quick reference, as far as the authors are
aware, the following institutions provide database
of arbitrator challenge decisions. We hope this trend
continues and more arbitral institutions start doing
the same.

Institution | Reference Link

LCIA

https:/www.Icia.org/challenge-deci-
sion-database.aspx

ICC https://2go.iccwbo.org/
arbitrator-challenges-un-
der-the-icc-rules-and-practice.html

SCC https://sccinstitute.se/me-

dia/176447/scc-decisions-on-chal-
lenges-to-arbitrators-2013-2015.pdf

18 See - http.//www.lcia.org/media/download.aspx ?Mediald=816 accessed on 20 September 2020.
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rbitration has been a prime mechanism pre-

ferred by the investors for resolution of dis-

putes arising out of a Bilateral Investment

treaty (BITs) between the states. The BITs
provide for procedures to be adopted while constitut-
ing an arbitral tribunal in case a dispute arises between
the parties. One such procedure refers to the appoint-
ment of arbitrator by the disputing parties. The proce-
dures adopted in these treaties generally designate an
‘appointing authority’ for appointment of arbitrators
not yet appointed. Although the appointing authority
does not directly deal with the issues of case or takes
part in rendering the final award, it does have an in-
fluence over the constitution of the tribunal.

Taking into account the complexity of investor
disputes, the treaties provide the appointing authority
with a discretionary power while making appointments
to the tribunal. Interestingly there have been instances
where such power has been used to make appointments
of an extraordinary nature. Back in 2015 in the Enrica
Lexie, the President of the ITLOS (International Tri-
bunal for the Law of the Sea, seated in Hamburg — ed-
itor’s note), was designated as the appointing authority
to the tribunal.! The president among other members,

appointed Judge Vladimir Golitsyn as the presiding ar-
bitrator. The appointment was considered extraordinary
in nature because the president of ITLOS was none oth-
er than Judge Golitsyn himself. Later again in Ukraine v.
Russia?, using the same modus operandi Judge Boualem
Bouguetaia being the appointing authority appointed
himself as an arbitrator to the arbitral tribunal.

The appointments of such nature have been
referred to as a Self-appointment by the appoint-
ing authority. Although such appointments seem
to be a legal exercise of powers afforded to the ap-
pointing authority under the concerned treaty, it does
seem raise certain concerns regarding the constitu-
tion of the tribunal and conduction of the arbitral
process. Additionally, it raises severe conflict of inter-
ests against the self-appointed arbitrator and the fel-
low arbitrators appointed by it.

It is imperative that in order to reduce challeng-
es to the final award on the ground of Improper con-
stitution of the arbitral tribunal, the problems relating
to self-appointments is addressed in its nascent stage.
Further the appointment procedure in the India-Rus-
sia BIT and the consequent Model BIT? framework
of India is required to be analyzed in order to identify
any potential disputes.

Appointing Arbitrators
Under Indian-Russia BIT

The exiting BIT between India and Russia was termi-
nated in 2017* along with several others. The recent
years have seen discussion regarding renegotiation
of the India-Russia BIT in line with the new Model

! The “Enrica Lexie” Incident (Italy v. India) (Provisional Measures, 2015) ITLOS Case No 24.
2 Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait (Ukraine v. Russia) (Rules of Pro-

cedure order of 18 May 2017) PCA Case No.6/2017.

3 Indian Model Bilateral Investment Treaty, ‘MyGov’ <https.//www.mygov.in/sites/default/files/master_image/Model %20
Text % 20for % 20the % 20Indian %20Bilateral % 201Investment %20 Treaty.pdf> accessed on 5 October 2020
4 Editor’s note. Treaty signed in 1994. For more on the topic see: HFS Arbitration notes. “Mixed messages to investors as In-

dia quietly terminates bilateral investment treaties with 58 countries.” URL: https.,

hsfnotes.com/arbitration/2017/03/16,

mixed-messages-to-investors-as-india-quietly-terminates-bilateral-investment-treaties-with-58-countries/.
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BIT of India. Pursuant to such negotiation it can be in-
ferred that any prospective provision in the new India
Russia BIT would be based on text of new Model BIT.

Thus, itisimperative that in orderto analyze the im-
pact of any prospective BIT between India and Russia,
the provisions relating to appointment of arbitration
in the existing India Model BIT should be assessed.

Appointment of Arbitrators
under the Model BIT

The Model BIT consists of dedicated provisions
for the appointment of arbitrators which interestingly
tilt towards affording a wider party autonomy. The Clause
14.5(iii) of the Model BIT affords a discretion to the ap-
pointing authority for appointments, at the same in-
stance it qualifies it with a mandate ‘consultation
with the parties’. The term consultation is distinctive
to the term consent. It will be a matter of application as
to whether consent is made mandatory during such ap-
pointments or consultation refers only to an open delib-
erative discussion on such appointment. In the former
case it would validly restrict the issues raised with regards
to the self-appointments by the party against the arbitra-
tor, while in the later it would just act as an entry level
qualification for appointing any arbitrator.

Self-appointment And
Conflict of Interests

Along with the Indian Model BIT, most of the in-
ternational arbitration rules provide that challenge
against any arbitrator has to be brought before the ap-
pointing authority for adjudication.> The situation
becomes complicated when the challenged arbitrator
is the appointing authority himself. It might result
in a situation where the appointing authority isthe one
deciding the challenge upon himself. ¢ It would con-
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sequently lead to a major conflict of interest hamper-
ing the functioning of the arbitral tribunal.” Moreover
such situation would be a blatant violation of Nemo
judex in causa sua® rendering the challenge to such
appointment infructuous and causing serious irregu-
larities in the arbitral process.

The situation may worsen in cases where the ap-
pointing authority appoints other arbitrators along
with himself. Such arbitrator might be inclined to vote
as per the appointing authority, as he was the one who
appointed him. It may also result in a biased decision
in case a challenge proceeding is presented before
the appointing authority against the arbitrator ap-
pointed by that authority itself. Thus, effectively ex-
ercising influence over the arbitrators in the tribunal.

Conclusion

Similar to the India-Russia  BIT even
the Model BIT fails to address conflict of interests
in cases of self-appointments. Moreover, the man-
date for the ‘consultation with the parties’ cannot
be equated with a concurrence or consent. Although
it does provide for a mechanism to restrict such ap-
pointments in the initial level, it would not have any
effect on the conflict of interests arising after the ap-
pointment of arbitrator.

Challenge proceedings against a self-appointed
arbitrator has to be brought up in such a manner so as
to avoid any conflict of interest. It could be achieved
by formulation of guidelines to disqualify the arbi-
trator against whom the proceeding is initiated, even
though he is the appointing authority. Alternatively,
it could be stated that an ‘impartial forum’ could
be constituted to solely deal with the irregularities
and challenges to the arbitrators. Such forum could
also act as an adjudicatory body in case the challenge
is made against the appointing authority itself. All
such efforts could provide a way to a better prospec-
tive investment treaty between India and Russia.

> Winnie Jo-Mei Ma, ‘Procedures For Challenging Arbitrators: Lessons For And From Taiwan’ (2012) 5(2) Contemporary

Asia Arbitration Journal 293, 298.

¢ ICSID Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings (ICSID Rules) (April 2006) r 9(4)-(5).
7 Peter Tzeng, ‘Appointing Authorities: Self-Appointment, Party Appointment, and Non-Appointment’ 12 (Book Project, Con-
ference on the Legitimacy of Unseen Actors in International Adjudication the Hague 2017) < https.//papers.ssrn.com/sol3/
papers.cfm?abstract_id=3083597> accessed on 27 September 2020.

8 Chagos Marine Protected Area Arbitration, Mauritius v United Kingdom, (Final Award) (2015) ICGJ 486.
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he statistics of leading arbitral institutions for 2019 (e.g. LCIA, ICC, SCC,

SIAC, HKIAC, VIAC) shows the approximate proportion of 36-40%

of the total amount of disputes in construction, intellectual property, en-

gineering, energy, maritime, banking and finance that most likely involve
a large number of technical and specialized issues where an expertize is of inevitable
importance. As a matter of example, most of LCIA’s average 300 cases per year in-
volve the use of experts.

However, like “ships passing in the night” experts can take fundamentally in-
compatible approaches to answer the same question. As a result, any party may have
strong temptation to benefit by submitting expert report favorable for the position
in the dispute.

Role of expert in arbitration

»]

The primary role of an expert in arbitration is to present evidence and to assist
the tribunal in accessing the evidence and finding the solutions on issues that require
special knowledge.

Experts may be engaged in the process by being appointed:

- by the party to submit expert’s report as written evidence and subsequently
be testified in hearings as witness expert (party-appointed expert);

- by the tribunal for the production of export’s report on certain issues (tribu-
nal-appointed expert).

Standards in regard to party-appointed and
tribunal-appointed experts

Tribunal-appointed experts

As an inherent power, after consultation with the parties, the tribunal may appoint
one or more experts to report in writing on certain issues.? If necessary, the tribunal
has the power to admit an expert to participate in the oral hearings in order to testify
expert’s opinion, including questioning by the parties.

! Experts in international arbitration, LCIA, 2018. // available at: [https://www.[cia.org/News

experts-in-international-arbitration.aspx].
2UNCITRAL Model Law, art. 26.
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https://sccinstitute.com/statistics/
https://www.siac.org.sg/2013-09-18-01-57-20/2013-09-22-00-27-02/annual-report
https://www.hkiac.org/about-us/statistics
https://www.viac.eu/en/service/statistics
https://www.lcia.org/News/experts-in-international-arbitration.aspx
https://www.lcia.org/News/experts-in-international-arbitration.aspx

Since expert may stand even as the fourth deci-
sion-maker along with members of the tribunal
— he or she should stay impartial and independent
of the parties.

Some arbitration rules provide that the standards
of impartiality and independence applicable to arbi-
trators shall apply by analogy to any expert appointed
by the tribunal.? Other arbitration rules as well stipu-
late the requirements of independence and impartial-
ity for tribunal-appointed expert, but separately from
the rules applicable to arbitrators.* As a third option,
for example, art. 28.3 DIS Rules establishes the com-
bined method of regulation.

Tribunal-appointed experts are presumed
to be less prone to bias or dependence on the par-
ties as: it is the tribunal that chooses the expert af-
ter consultation with the parties (1); it is the tribu-
nal that determines the subject of the expertise
and the questions raised before the expert (2); tri-
bunal communicates with the expert (3). How-
ever, there is still some risk as experts and subject
of the expertise are offered by the parties. Certainly,
parties will offer the questions, which are the most
suitable for the position. Besides, procedure does
not exclude the possibility for the party to propose
an affiliated expert or even to collude with the expert
after his or her appointment.

Unfortunately, the appointment of experts
by the tribunal is not common practice: it demands
additional activity from the tribunal to conduct
the expertise; it raises questions on the allocation
of the expenses; tribunal’s request for the expertise
does not have binding effect on the expert by contrast
to state court order.

Party-appointed experts

Tribunal-appointed expert is supposed to assist the tri-
bunalin accessing the circumstances ofthe case. Quite
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the opposite, an expert’s report from a party-ap-
pointed expert is submitted to strengthen the posi-
tion of appointing party on the merits. Certainly,
the appointing party will deliver beneficially selected
questions, documents or samples to chosen expert
that will be the most preferable to its position. Thus,
the party-appointed expert is faced by the tension be-
tween the obligation to be independent and impartial
and the instructions of the appointing party.

However, unlike the tribunal-appointed experts,
most arbitration rules lack or almost lack regulation
for the party-appointed experts. In view of this, as
a common rule in arbitration rules, the report from
party-appointed expert is treated as a piece of written
evidence or testimony of a witness.

Considering the admissibility of such reports,
arbitrators may be guided by best practices, e.g. draft-
ed by IBA or CIArb, that stipulate the following re-
quirements:

« for the expert to be independent and for ex-
pert’s opinion to be impartial, objective, un-
biased and uninfluenced.’

» for the expert to submit a statement of in-
dependence and an affirmation of his or her
genuine belief in the opinions expressed
in the expert report.®

Hence, as supported in doctrine, not only tribu-
nal-appointed experts, but also party-appointed ex-
perts are required to meet certain standards of inde-
pendence and impartiality.” However, it is not correct
to conclude that party-appointed experts are subject
to exactly the same standards of independence and im-
partiality as tribunal-appointed experts.® The thresh-
old for independence and impartiality of party-ap-
pointed experts shall be considerably lower, at least,
as far as party-appointed expert automatically gains
certain extend of dependence on the appointing party
since this party de facto chooses and pays to the expert
for its expertise that will favor the party’s position.

SVIAC Rules, art. 23; HKIAC Rules, art. 25.5; IAC at BelCCI Rules, art. 9.1.

4 LCIA Rules, art. 21.2; art. 29 UNCITRAL Arbitration Rules, art. 29.

3 CIArb Protocol for the Use of Party-Appointed Expert Witnesses in International Arbitration, art. 4 and Foreword.

¢ IBA Rules on the Taking of Evidence in International Arbitration, art. 5.2.

7 Lew Julian, Mistelis Loukas, Kroll Stefan, Comparative International Commercial Arbitration, Kluwer LawInternational,

2003, p. 575.

8 Ehle Bernd, Practical Aspects of Using Expert Evidence in International Arbitration, Yearbook on International Arbitration,
2012. // available at: [https://www.lalive.law/wp-content/uploads/2017/07/Ehle.pdf].
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Moreover, unless there are justifiably obvious facts
of partiality or dependence, the tribunal cannot mere-
ly exclude such party-appointed expert and its opinion
because of the fundamental rights of parties to present
the case and to be heard. Breach of these rights may
lead to the unenforceability of arbitral award under
the art. V(b) of the New York Convention.

Taking this into account, the tribunal shall in-
vestigate all circumstances relevant to the appoint-
ment of experts by the party. Once any doubts to ex-
pert’s independence or impartiality arise, the tribunal
should rather assess the weight and value of expert’s
evidence according to the rules applicable to other
forms of evidence.” However, the tribunal shall decide
on the evidentiary effect of the expert report that might
be quite hard or even almost impossible due to the lack

of special technical knowledge. Moreover, it is a com-
mon situation in arbitration when both of the parties
provide several controversial expert reports.
Therefore, as a conclusion, the report provid-
ed by party-appointed expert usually is more ques-
tionable, than the report provided by tribunal-ap-
pointed expert. Nevertheless, any doubts in regard
to expert’s independence or impartiality should
influence to its evidentiary effect and should not
breach the right of the party to be heard. In or-
der to verify the results of the expertise, arbitral
tribunal and the parties may appoint (request
to appoint) an extra expert (1) or; order the expert
to attend a hearing to testify used methodology,
facts and assumptions (2) or; arrange the confron-
tation between the experts of the parties (3).

? Sebastiano Nessi, Expert Witness: Role and Independence, New developments in International Commercial Arbitration,
2016, p. 76, Nathalie Voser, Katherine Bell, Expert Evidence in Construction Disputes, the Guide to Construction Arbitration
Second Edition, 2017. // available at: [https://globalarbitrationreview.com/chapter/1175389/expert-evidence-in-construc-

tion-disputes|.
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ETHICS IN INTERNATIONAL
ARBITRATION: AN OPINION
OF ARBITRAL INSTITUTIONS

he 2015 Queen Mary and White & Case International Arbitration Survey!

revealed that a lack of effective sanctions during the arbitral process was

the second worst characteristic of international arbitration. Within the same

survey, 52% of respondents picked sanctions for dilatory conduct by par-
ties or their counsel as effective innovation that could be included in arbitral rules
and procedures to help control time and cost.

The majority of the 2015 survey respondents agreed that when setting addition-
al regulations, the most effective way to regulate the conduct of the party represen-
tative would be through adopting institutional rules such as the annex to the LCIA
Rules.? The second and third places in this list were taken by soft law regulations

Stepan Sultanov and the ASA idea with transnational body accordingly.
Senior Associate, Interestingly that according to the 2015 survey the biggest percentage of the re-
KIAP spondents who voted for greater regulation of party representative conduct was at-

tributed to the in-house counsel subgroup.

The 2018 Queen Mary and White & Case International Arbitration Survey?
reaffirmed by a vote of 73% that the conduct of the parties and/or their counsel shall
be regulated by the arbitration rules. The interviewees expressed that arbitral tribu-
nals should be equipped with and make frequent use of appropriate procedural tools
to prevent unreasonable delays.

The results of both surveys showed that the conduct of the arbitrators needs
more regulation as well.

With the knowledge of the arbitration community’s opinion, the author ap-
proached the arbitral institutions. The author presents here the answers of three ar-
bitral institutions, among which are HKIAC as the first foreign arbitral institution
and VIAC as the first European arbitral institution that received PAI* status in Rus-
sia, and SCC as one of most popular arbitral institutions for Russian businesses.

The first question to the arbitral institutions was about the frequency of the ap-
plication of soft laws on the conduct of counsel and arbitrators such as the Hague
Principles or others issued by the IBA or ABA.

HKIAC answered that its caseload contains references to the IBA Guidelines
on Party Representation and to the IBA Guidelines on Conflicts of Interest. For in-
stance, in a majority of challenges submitted to HKIAC since 2011, a party or an

! https://www.whitecase.com/publications/insight/2015-international-arbitration-survey-im-
provements-and-innovations.

2 Nonetheless, interviewees expressed that the best way to address issues concerning party repre-
sentative conduct is through tribunal’s effective use of the sanctions that are currently available.
3 https.//www.whitecase.com/publications/insight/2018-international-arbitration-survey-evo-
lution-international-arbitration.

4 Permanent Arbitration Institution.
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arbitrator made a reference to the IBA Guidelines
on Conflicts of Interest. HKIAC has also mentioned
that, in Hong Kong, barristers shall abide by the Code
of Conduct issued by the Hong Kong Bar Association
and solicitors shall abide by the Hong Kong Solicitors’
Guide to Professional Conduct issued by the Law So-
ciety of Hong Kong.

It is worth noting that HKIAC has adopted its
own Code of Ethical Conduct for arbitrators. HKIAC
notes this Code is a historical document dating from
the early 1990s and based closely on the Chartered
Institute of Arbitrators’ “Guidelines of Good Prac-
tice and Code of Ethical Conduct for Arbitrators.”
Each arbitrator included in the HKIAC’s Panel or List
of Arbitrators shall adhere to the HKIAC’s Code
of Ethical Conduct. Nowadays, the HKIAC’s Code is
rarely referred to in practice largely due to the issuance
of the IBA Guidelines on Conflicts of Interest.

VIAC in its turn answered that parties and ar-
bitrators rarely explicitly agree on relevant guidelines
or rules in VIAC cases but often take the IBA Guide-
lines on Conflicts of Interest as guidelines.

SCC clarified that the listed soft laws might play
arole as a source of inspiration, but in reality, they are
seldom the subject of any discussion, let alone agree-
ment of the parties. SCC has no cases when the par-
ties would note any guidelines on ethics in the arbitra-
tion clause. Nonetheless, the parties and arbitrators
of the SCC international cases use the IBA Guide-
lines on Conflicts of Interest frequently.

SCC recollects only one case where one
of the parties raised issues related to alleged con-
flict in party representation and the ethical problems
it might raise, without though making a case based
on the IBA Guidelines.

The second query to the arbitral institutions was
about the type of sanctions which arbitrators apply
most frequently for the ethics violations by the party
representative.

VIAC and HKIAC answered that the most com-
mon sanction is the allocation of legal costs to the det-
riment of the party behaving unethically.

SCC clarified that in an SCC proceeding, any
measure adopted by the tribunal against the party
should be based on the SCC rules. As for rules con-
cerning the party representative conduct SCC Rules
contain two articles: Articles 2 and 35.
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Article 2 is typically referred to when the tribu-
nal/Secretariat schedules the proceedings or consid-
ers extensions. Article 35 applies where a party fails
to comply with the rules or tribunal’s orders. Accord-
ing to the SCC position, such failures do not, per se,
mean a violation of the rules of ethics. SCC concludes
that it does not recollect a case where the tribunal la-
belled a party’s behaviour as unethical and applied
sanctions for that based on the above articles (or any
other provisions of the SCC Rules).

The most intriguing question was about the avail-
ability of cases when as a result of an ethics violation
by counsel, the arbitrator(s) asked the party to change
the party’s representative.

VIAC has at least one such case in its caseload.
HKIAC and SCC do not have any such cases.

To finish up with sanctions, our survey clarified
whether arbitral institutions have cases when as a re-
sult of an ethics violation by counsel the arbitrator(s)
applied sanctions other than costs’ allocation.

Not one of the interviewees has such cases.
Of course, such sanction as appropriate inferences
of the arbitrators cannot be tracked and reported
in the statistics.

To compare the position of arbitration users
and arbitral institutions, our survey asked for the arbi-
tral institution’s opinion on the necessity of the ethical
standards for counsel (1) asa mandatory part ofthe rules
of the arbitration center (as the Annex to the LCIA
Rules), (2) as mandatory rules stipulated in some glob-
al unified code (ASA’s idea in 2014-2015), (3) as soft
law (IBA, ABA, etc.). The interviewees were also invit-
ed to provide their comments on the necessity of ethi-
cal standards for the arbitrators.

VIAC expressed the opinion that if the powers
of the arbitral tribunal sufficed to deal with the par-
ties” misconduct there is no need for further sanctions.
Therefore, VIAC is sure that soft law is the workable
option. To make the rules binding on the parties,
the arbitral tribunal may incorporate a code of con-
duct (or some rules) into the first procedural order.

Nonetheless, VIAC stated that the only com-
prehensive solution to tackle a party representative’s
conduct would be the adoption of an enforceable
ethical code of conduct binding on arbitration prac-
titioners. VIAC emphasized that the most difficult
question in finding a solution is who would monitor



the violations and who would sanction the viola-
tors. For the time being, bar associations are vested
with this role. Another approach might be to incorpo-
rate a code of conduct into the by-laws of the arbitral
associations such as ASA, DIS and ArbAut and to os-
tracize members in case of unethical behavior.

SCC answered that the regulation of the arbitra-
tors’ and the party representatives’ conduct falls mainly
to the bars and professional organizations, for instance
the IBA, rather than to arbitral tribunals or institutions.

HKIAC advised that the HKIAC Rules Revision
Committee discussed the necessity of including some
ethical standards for counsel in the 2018 HKIAC Ad-
ministered Arbitration Rules and chose not to do so.

As to the ethical standards for arbitrators, 2018
HKIAC Administered Arbitration Rules contain ar-
bitrator’s obligations with respect to his or her inde-
pendence and impartiality and duty of disclosure.

HKIAC has also introduced a complaints
procedure regarding the conduct of an arbitrator
on HKIAC’s Panel or List of Arbitrators. The HKI-
AC Appointments Committee is the body authorized

e APP|LCATION OF SOFT LAWS ON ETHICS | ANALYTICS

to decide whether a complaint lodged with respect
to an arbitrator is justified and whether or not the ar-
bitrator shall be removed from HKIAC’s Panel or List
of Arbitrators or be subject to other measures.

The survey was sent also to ICC. ICC answered
this question and all of the previous ones that they do
not have any statistics or official opinion on the sur-
vey topic. ICC is not alone in this position. The survey
solidified to the author that the arbitral institutions do
not conduct any relevant statistics on ethics, the ap-
plication of relevant guidelines or sanctions caused
by ethics violations.

If the arbitration community would like to move
forward in one direction from the ethical no-man’s
land, the arbitral institutions’ assistance on the matter
would be appreciated. We encourage the arbitral in-
stitutions to share their opinions, to conduct statistics
and to promote already existing soft laws on ethics.

The author appreciates the contribution
of HKIAC, VIAC and SCC to the survey. The Work-
ing Group will proceed with a survey of other arbitral
institutions.
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DRAFT CODE OF CONDUCT FOR ADJUDICATORS
IN INVESTOR-STATE DISPUTE SETTLEMENT:
HOW ARE CONFLICTS OF INTERESTS AND
DISCLOSURE OBLIGATIONS ADDRESSED?

Danil Shamelo

or some time, the system of Investor-State

Dispute Settlement (“ISDS”) has been criti-

cised for the lack of uniformity over such ques-

tions as how to regulate arbitrators’ conduct
and manage ever-intensifying conflicts of interests.
As contrasted with commercial arbitration,' there has
been no (draft) code of ethics developed specifically
for investment arbitration until now.

On 1 May 2020, a joint effort of the Secretari-
ats of ICSID and UNCITRAL released a much-an-
ticipated Draft Code of Conduct for Adjudicators
in Investor-State Dispute Settlement? (“Draft Code”,
“Code”) as a potential ISDS reform solution.

This note is not aimed at dwelling upon every
provision of the Code; instead, the discussion has been
deliberately narrowed down to some of the most debat-
able aspects of arbitrators’ conduct, namely disclosure
obligations and, more generally, conflicts of interests.

To assess the Code’s novelty in that regard, three sets
of rules have been chosen, namely the 2010 UNCITRAL
Arbitration Rules (“UNCITRAL Rules”), the 1965 Con-
vention on the Settlement of Investment Disputes between
States and Nationals of Other States (“ICSID Conven-
tion”) and the 2014 IBA Guidelines on Conflicts of Inter-
est in International Arbitration (“IBA Guidelines”™).

Overview

The Draft Code has been designed to embody defined
rules rather than mere guidelines. Parallel to setting
general principles of conduct, it contains detailed
provisions allowing for some flexibility in atypical sit-
uations. For its users to be equipped with some entry
level guidance, there is a commentary accompanying
each of the twelve articles.

The Code’s initial section (Articles 1 and 2) de-
fines relevant terms and outlines its applicability. An
overview of adjudicators’ obligations is given in Ar-
ticle 3, to be expanded on in Articles 4 to 9. Articles
10 and 11 deal with pre-appointment interviews, fees
and expenses. Article 12 touches upon possible ways
of how adjudicators’ obligations can be enforced.

As for the Code’s language, an attentive reader
would immediately spot that it employs the term “ad-
Judicator” instead of “arbitrator”. This word choice
indicates a broader scope of the Code’s application
— it encompasses not only arbitrators, but also mem-
bers of international ad hoc panels, annulment or ap-
peal committees, as well as judges of standing bodies
and mechanisms (permanent courts).

Being only a draft now, the Code is planned
to be compulsory for compliance by all adjudicators
and candidates involved in ISDS. The enforcement
can be ensured in the following order: if an arbitrator
violates one of its provisions, a party becomes enti-
tled to raise a claim thereto in a disqualification pro-
cedure pursuant to applicable procedural rules (e.g.,
the UNCITRAL Rules).

Once adopted in its final edition, the Code will
necessitate implementation, and the commentary
to Article 12 enumerates a number of options in that

! See, e.g., ABA Code of Ethics for Arbitrators in Commercial Disputes; SIAC Code of Ethics for an Arbitrator; Code of Ethical
Conduct of the HKIAC; Code of Ethics of Arbitrators of the Milan Chamber of Arbitration; KCAB Code of Ethics for Arbitrators.

2 Code, available at https:
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regard.’ Firstly, it could be incorporated into in-
vestment treaties and other instruments of consent.
Secondly, disputing parties could themselves agree
to the Code’s application at the inception of each
case. Thirdly, it could be annexed to the statement
of disclosure to be filed upon acceptance of nomina-
tion. Lastly, the Code could be integrated into appli-
cable procedural rules.

Independence and
Impartiality

As an opening remark, one should not confuse two
closely related, but still distinct notions — indepen-
dence and impartiality. Independence concernsthe ab-
sence of identifiable relationships between an arbitra-
tor and a party or its affiliates that might influence such
arbitrator’s decision-making,* while impartiality goes
for the arbitrator’s open-mindedness and freedom
from bias or predisposition towards one of the parties.’

As the key elements of any system of justice,
duties of independence and impartiality are deemed
to amount to general principles of law incumbent
on any judge and arbitrator.® Interestingly, there is no
uniformity among various rules as for their textual
incorporation. For instance, the UNCITRAL Rules
are completely silent on them. The English version
of the ICSID Convention appeals to “persons [...]
who may be relied upon to exercise independent judg-
ment”, whereas the Spanish version requires ““im-
parcialidad de juicio” (impartiality of judgment).
In light of their equal authenticity, it is generally ac-
cepted that within the ICSID framework arbitrators
have to be both impartial and independent.”

? Code, Commentary to Article 12, para. 97.

ICSID DRAFT CODE OF ETHICS | ANALYTICS

The Draft Code, in a manner similar to the IBA Guide-
lines,® chooses to specifically mention that adjudicators
“shall at all times be independent and impartial”.® Article
4 of the Code goes further into the matter and identi-
fies a detailed list of behavioural patterns adjudicators
must abstain from adopting: they, infer alia, shall not
be influenced by self-interest, outside pressure, political
considerations, fear of criticism or allow any past or cur-
rent relationships, be it financial, business, professional,
family or social, to affect their conduct or judgement.
Nor could they use their position to advance any per-
sonal and private interests or accept a benefit that would
undermine the proper exercise of duties.

Disclosure Obligations

“Candidates and adjudicators shall avoid any direct
or indirect conflict of interest”, says the Code. How
could this tenet be guaranteed? The correct answer
would be “by virtue of an early disclosure”. The ra-
tionale behind it remains clear-cut — parties should
have access to all relevant circumstances at the out-
set of the proceedings in order to be capable of de-
ciding whether to lodge a disqualification proposal
or to waive this right. Pre-emptive disclosure could
arguably help them avoid problematic situations as
the dispute unfolds.

While Article 5 of the Code sticks to the con-
ventional principle, the manner it deals with the duty
of disclosure is somewhat ambitious. Not surpris-
ingly, the disclosure obligation is a continuing one,
whatever stage of the proceedings it is.'” The Code’s
“unorthodoxy” is, then, built on its attention to de-
tails: a nominee is required to make an extensive dis-
closure, meaning that he or she should bring into

“Croft, C., Kee, C., Waincymer, J., A Guide to the UNCITRAL Arbitration Rules, CUP (2013), para. 11.4.

3 See, e.g., Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v. The
Argentine Republic, ICSID Case No. ARB/03/17, Decision on the Proposal for the Disqualification of a Member of the Arbi-
tral Tribunal (22 October 2007), pp. 13-14.

°Croft, C., Kee, C., Waincymer, J., para. 11.3; Greenberg, S., Kee, C., Weeramantry, J.R., International Commer-
cial Arbitration: An Asia Pacific Perspective, CUP (2011), para. 6.87

7 See, e.g., Saint-Gobain Performance Plastics Europe v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/12/13,
Decision on Claimant’s Proposal to Disqualify Mr. Bottini from the Tribunal under Article 57 of the ICSID Convention (27
February 2013), para 55; Sapec, S.A. v. Kingdom of Spain, ICSID Case No. ARB/19/23, Decision on the Proposal for Dis-
qualification of Judge James Spigelman (25 June 2020), para. 53.

8 IBA Guidelines, (1).

? Code, Article 4(1).

10 Code, Article 5(4).
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the open anything that could reasonably be consid-
ered to affect their independence and impartiality.
In cases of doubt, candidates and appointees should
err in favour of disclosure, keeping in mind that it is
not needed to unveil trivial matters.

The word “extensive” is not an empty one. A dis-
closure statement shall include not only any profession-
al, business and other significant relationships, within
the past 5 years, with the parties, their counsel, adjudi-
cators or experts in the proceedings, any direct or indi-
rect financial interest in the proceedings or its outcome,
but also all ISDS cases, in which the candidate has been
or is currently involved in whatever capacity (i.a., as
a counsel or arbitrator). The icing on the cake is the ob-
ligation to submit a list of all publications, as well as all
relevant public speeches by an arbitrator.

Subparagraphs (c) and (d) of Article 5, i.e.
the duty to unveil all ISDS cases and publications plus
public speeches, are truly innovative, addressing two
most debatable points of criticism: repeat appoint-
ments and issue conflicts.!" Thus, the context of repeat
appointments is present when an arbitrator has been
nominated by the same party or its counsel several
times to serve on unrelated but similar cases.'? The pri-
mary concern appears to be the existence of favourit-
ism towards the nominating party when an arbitrator,
for example, feels an obligation to decide in a certain
way. Issue conflict can be defined as a situation where
an arbitrator appears to have prejudged certain issues
of fact or law at the heart of some dispute at bar."3

The equilibrium among these concerns could
be sought through requiring extensive disclosure. Tell-
ingly, the enclosed commentary says that adjudicators
must pursue a pro-active position coupled with a rea-
sonable effort to become aware of interests capable
of creating potential conflicts.!* Interestingly, such
stance on an arbitrator’s duty of inquiry is not main-

"' Code, Commentary to Article 5(1), para. 51.

stream. For example, the Court of Appeal of England
and Wales in Halliburton v Chubb noted that:

“The LCIA Rules make it clear that disclosure is
only required of facts or circumstances known to the ar-
bitrator (as do the IBA Guidelines in the Explanation
to General Standard (3) at (d)). We agree with that ap-
proach. You can only disclose what you know and there
is no duty of inquiry”.”

The UNCITRAL Rules, in their turn, do not get
much into the topic by merely stating that an arbi-
trator shall disclose any circumstances likely to give
rise to justifiable doubts as to his or her independence
and impartiality.'® Put otherwise, only those facts are
subject to disclosure which, in the eyes of a reason-
able and informed third person, would call into doubt
a nominee’s independence or impartiality.!”

As opposed to the objective approach of the UN-
CITRAL Rules, the IBA Guidelinesappeal to the sub-
jective standard:'® appointees are required to disclose
such facts that may, in the eyes of the parties, arouse
doubts as to their independence and or impartiality."

Conclusion

This note attempted to carry out an initial assessment
of the normative value of the Draft Code of Conduct
for Adjudicators in Investor-State Dispute Settle-
ment. Having provided an overview of the Code’s
composition, language, enforcement and implemen-
tation options, the author has made a special empha-
sis on such issues as disclosure obligations and con-
flicts of interest.

Overall, the Code’s adoption, further develop-
ment and improvement would assist in regulating
complicated scenarios of conflicts of interests, as well
as provide long-awaited tools of effective settlement
of potential ethics concerns.

2 Kapeliuk, D., The Repeat Appointment Factor: Exploring Decision Patterns of Elite Investment Arbitrators, Cornell Law

Review, Vol. 96, Issue 47 (2010), p. §1.

13 Report of the ASIL-ICCA Joint Task Force on Issue Conflicts in Investor-State Arbitration, The ICCA Reports No. 3 (17 March 2016), [J2.

" Code, Commentary to Article 5(1), para. 45.

5 Halliburton Company v Chubb Bermuda Insurance Ltd [2018] EWCA Civ 817 (19 April 2018), [169.

16 UNCITRAL Rules, Article 11.

7 See, e.g., Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Decision on Respondent’s Proposal to
Disqualify Arbitrator Dr. Yoram Turbicz (19 March 2010), para. 65.

18 Merck Sharpe & Dohme (1.A.) Corporation v. The Republic of Ecuador, PCA Case No. 2012-10, Decision on Challenge to
Arbitrator Judge Stephen M. Schwebel (8 August 2012), para. 76; Halliburton v Chubb, para. 67.

9 IBA Guidelines, (3)(a).
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TRENDING IN INTERNATIONAL

DISPUTE RESOLUTION:
TECHNOLOGICAL ADVANCEMENTS RESHAPING

DISPUTE RESOLUTION

Michael Peer
Partner, Forensics
& Dispute
Advisory, PwC
South East Asia
Consulting

- f
n recent years, Legal Technology (LegalTech) has
grown in sophistication and brought many benefits
to stakeholders in the Dispute Resolution space.
Services such as electronic filing systems and case
management software have made processes more ef-
ficient and less menial.

These technologies became even more crucial
during COVID-19.

With measures in place to mitigate the spread
of COVID-19, it is no surprise that businesses are
moving towards digitalisation to cope with changing
demand and the new business landscape. Technolog-
ical advancement in the Dispute Resolution scene al-
lowed for processes to continue during the pandemic.

In a survey report published this year
by the Singapore International Dispute Resolution
Academy (SIDRA), the respondents ranked eDis-
covery, platforms for the conduct of virtual hear-
ings and analytics for appointment of judges, arbi-
trators, mediators and/or counsels, as the top three
useful technology tools employed in cross-border
commercial disputes.

This article underpins the benefits these tools
bring to the table and explores how such techno-
logical advancements will shape the Dispute Reso-
lution scene in the near future. It aims to highlight
what businesses must keep in mind with the in-
creasing dependence on technology.

Sirshar Qureshi

CEE, Russia & CIS Dispute
Advisory Centre of Excellence
Leader

PwC

Top 3 useful technology tools employed in cross-border
Disputes Resolution

eDiscovery 62%

Platforms for
the conduct of
virtual/online
hearings

Analytics for
appointment
of judges,
arbitrators,
mediators and/
or counsels

0 18 35 53 70
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eDiscovery: Digitising
the discovery process

During the discovery and inspection phase
of legal proceedings, the parties involved are often
required to disclose documentary evidence pertinent
to the case. This can be time-consuming and costly.
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By digitising the discovery process, stakeholders are
able to better manage time and cost.

Currently, eDiscovery software enables collec-
tion, storage, processing and retrieval of electron-
ically-stored information (ESI) on a single plat-
form, from where the information can be extracted
and transferred between parties easily.

Users are also able to manage documents such as
removing duplicates and perform searches using key-
words to identify and analyse the data. In addition, digi-
tised evidence and transcripts can be tagged and classified
as plaintiff and defendants’ documents in the software,
making the search for information even easier. Last-
ly, eDiscovery processes safeguard the chain of custody
and integrity of the electronic data. Not only does eDis-
covery software help to streamline the discovery process,
but also acts as a single tool for strategising and managing
the case, making the discovery process more efficient.

Despite the convenience that eDiscovery software
brings, there is still room for improvement. EDiscov-
ery software companies have thus begun incorporating
the power of Artificial Intelligence (Al) and machine
learning into their platforms to assist in document re-
views. Users have to first define their criteria and train
the Al system on these criteria. The system can then con-
tinuously refine its understanding of the users’ criteria
to automate the document review process, bringing val-
ue, accuracy and efficiency in the discovery process.

Virtual Court hearings

and online resolution
mechanisms: much of their
potential remains untapped

Social distancing and remote working measures to tack-
le the COVID-19 pandemic have resulted in fundamen-
tal procedural changes in the Dispute Resolution pro-
cess. This puts the spotlight on virtual hearings to ensure
that legal proceedings can continue in a safe manner.
The advent of Online Dispute Resolution (ODR),
synonymous with online facilitation of Alternative Dis-
pute Resolution (ADR) (e.g. arbitration, mediation
and negotiation), has brought about more flexibility
and convenience. America’s covid-19 stimulus packages

60 | Arbitration.ru

includes a provision for federal judges to use teleconfer-
encing, India’s Supreme Court began hearing all cases
using a video conferencing app. In Singapore, the State
Courts developed the Community Justice and Tribunals
system, enabling small claims disputes, community dis-
putes and employment claims disputes to be resolved
online. Parties can not only file and manage their cases
online, but also choose to mediate online, making the set-
tlement of the disputes expedient and efficient. And simi-
lar measures are being taken all over the world.

Recent personal experience of international ar-
bitration virtual hearings shows they can be effective.
However, there are some challenges in relation to ca-
tering to time zones if the parties are in various parts
of the world, in relation to loss of picture / sound
occasionally which can be annoying and stoppage
in proceedings due to “technical glitches”. It will need
to be weighed up if the costs outweigh the benefits if vir-
tual hearings will remain post pandemic. Fatigue from
viewing testimony on a screen, time zone differences
and interruptions of the nature noted above create an
environment where hearings need to be run in a more ef-
fective manner in order to not consume undue amounts
oftime. This is an adaptation in the manner of conduct-
ing hearings that will take some time to incorporate.

While ODR is not novel, much of its potential still
remains untapped.

Factors affecting the use of online processes
in Arbitration

Dollar value of dispute 45%

Others

Number of anticipated
witnesses and/or experts

Complexity of dispute

0 13

45% of SIDRA Survey 2020 respondents indicat-
ed the dollar value of the dispute would influence
their choice Respondents indicated the number
of anticipated witnesses and/or experts and com-
plexity of issues would also affect their choice.

This means users are more likely to adopt online
processes only if the issues are straightforward
and the disputed sums are not exorbitant.

25 38 50




Moving forward, continuous enhancement and de-
velopment of the ODR processes could shift the per-
ceptions of Dispute Resolution users. Future devel-
opments could include seamless end-to-end e-filing
and case management systems, and encrypted vid-
eo-conferencing platforms.

Analytics in selection
of tribunals, arbitrators,

mediators and/or counsels

The majority of the SIDRA Survey 2020 respondents
indicated that good ethics, Dispute Resolution expe-
rience and efficiency are the most important factors
in their selection of arbitrators, while they ranked
good ethics, Dispute Resolution experience and lan-
guage as the most important factors in their selection
of mediators.

When appointing key stakeholders to preside
or advocate their interests in the Dispute Resolution
process, people often rely upon recommendations
and impressions. A platform, software or database that
connects Dispute Resolution users to tribunals, arbi-
trators, mediators and/or counsels would prove bene-
ficial in making informed selections. With technology
evolving rapidly, there are opportunities around using
analytics to drive these decisions.

Using data-driven analytics, Dispute Resolution
users can readily assess and identify individuals who are
best suited to deal with the complexities of the disputes,
which potentially alleviate inefficiencies in the Dispute
Resolution process. At the same time, this improves
both the diversity and predictability of appointment
of tribunals, arbitrators, mediations and/or counsels.
This in turn can reduce potential conflicts, as well as
reduce process delays caused by selecting key stake-
holders from a limited pool of known entities.

Embracing digital transforma-
tion in Dispute Resolution

LegalTech is crucial to ensure the continuation
of Dispute Resolution processes during the crisis. But
despite its potential to continue enhancing the inter-
national disputes, security, privacy and data concerns
cannot be ignored.

ICSID DRAFT CODE OF ETHICS | REVIEW

Based on PwC’s Global Economic Crime and Fraud
Survey 2020, cybercrime appeared as the second most
common type of fraud, representing 34% of all com-
mitted frauds. It is imperative to establish and imple-
ment best practices and protocols as the dependence
on technology increases.

Organisations and parties to the dispute should
consider the following when incorporating technology:

1. In order to incorporate the right tools, or-
ganisations need to have clear end-goals in mind.
While some tools may be widely adopted, it might not
be the most suitable one for their needs given its spe-
cific limitations.

2. The parties have to understand the functional-
ity and limitations of the LegalTech tools. They should
agree on the tools to be used as well as when these tools
could be used in the process.

3. Security of the video-conferencing platforms
has to be ensured.

4. The parties should determine the territorial
scope of the dispute and applicable security, privacy
and data protection laws early, especially with the use
of online or cloud-based storage systems.

Conclusion

The ongoing pandemic has hugely accelerated digitisa-
tion of disputes. Covid-19 has created an unprecedented
need for courts and arbitral institutions to adapt at a very
short notice to new and different ways of working and of-
fer solutions to parties and practitioners that will enable
dispute resolution in a time of quarantine and enforced
social distancing. And although the virtual courts have so
far been mainly an emergency and temporary measure
as a response to the pandemic, the benefits of such pro-
cedures can prevail over the standard court proceedings
even after the crisis, with suitable adaptation for the time
constraints that come with such procedures.

Electronic document storage and trial presentation
already represented a practical option for international
arbitrations for some time but can now become the new
normal for any type of litigation.

With the increased use of LegalTech the increas-
ing threat of cybercrime cannot be ignored. Both
the legal institutions and parties to the cases should
thoroughly consider the technology used and ensure
security, privacy and confidentiality of the data.
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ARBITRAATION KITCHEN WITH
ALEXANDER KHRAPOUTSKI

(LEX TORRE, BELARUS) - DRANIKI -
SEASON 1 EPISODE 7

Ap6uTPAAXHaa KyxHs c AnekcaHapom Xpanyukum (Jlekc Toppe, benapyce) - ipaHvku - Ce3oH 1 3nusog 7

ApdumPAAgjeras kyxia
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The interview was conducted on 20.06.2020.

oday our guest is Alexandre Khrapoutski (AK). and the main one is draniki. You can eat draniki

- a partner at Lex Torre Law Office (Minsk, Be- with sour cream, mushrooms, caviar, etc.

larus), head of Arbitration Practice, the found- For me today is a certain challenge.

er and co-chairman of the Eastern European My wife used to be a chef in the past, so she
Dispute Resolution Forum (eedrfMinsk.com). trained me - I hope this will lead us to success.
Today Alexandre will share his recipe for making real Belarusian draniki are quite nourishing, tasty
classic Belarusian food -draniki with machanka. and good.

First question is: why draniki and why machanka?
Good afternoon everyone! Many thanks to Vlad- Machanka is probably not as popular as draniki?

imir and the Arbitration Association for this won- Yes, it’s a traditional Belarusian dish,
derful project. Belarus is often called a country but it is less known abroad. We decided to con-
of potatoes. We really have a lot of potato dishes, nect it with draniki and give you a try. We have
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washed, peeled, and rubbed the potatoes in ad-
vance (you can use a grater or food processor).
It is important to squeeze out the water, so we
put the mass in a colander to drain the liquid,
and then put it in a large bowl. Take one peeled
onion, chop and add to the potatoes. Onions add
a golden crust to draniki. For piquancy, squeeze
out the garlic. Break 2 eggs. Add 1.5 teaspoons
of salt, a pinch of sugar for sweetness, mix well.
Pour in 2 tablespoons of flour and mix every-
thing thoroughly until smooth.

So, as it turns out, draniki are a vegetarian dish? It’s
possible without eggs, isn't it?

Quite right.

Preheat the pan. We will fry in sunflower oil.

I know that in the village, draniki are often fried in lard
- they turn out to be very nutritious and there are
cracklings, but this, of course, is not suitable for veg-
etarians.

While the pan is heating, | would like to show you
some photos.

Is it in kindergarten or school?

This is in kindergarten. This accordion appeared
in our kindergarten one Friday. And I ordered
my mother: “I want this accordion to be at my
home.” Mom used some diplomacy, and the ac-
cordion went home with me. Then I said I want-
ed to play the accordion. And I was the first
student of the music school No. 1 in the city
of Minsk, who was enrolled 2 years earlier than
the admission age.

I ARBITRRAATION KITCHEN FROM BELARUS. A. KHRAPOUTSKI | INTERVIEW

| graduated from the accordion class of music school
myself. The instrument is heavy and tall - if you are
short, only your nose sticks out, you do not even see
the notes.
My story with the accordion is split in 2 stages.
At first I was happy, but later I waited for every-
thing to end. And the next photo is the moment
of graduation: I was happy that in high school
I will not go to music school.

Bunyckuugxu: Kasakosa A. X nrai C.
& Lenaror LoJeuyx Agi‘}y

While we were talking, the pan warmed
up, I poured it abundantly with oil and re-
duced the heat to medium. We put the draniki
with a spoon on a frying pan and make a kind
of “pancakes”. The main thing here is that there
is a distance between the “pancakes”.

| know that draniki are sometimes made with zucchi-
ni (they turn out to be more tender), sometimes sour
cream is added.
We will have sour cream as an ingredient a little
later, in the machanka.

It seems to me that in Belarus every family has a book

“500 potato dishes”.
You are right. But I have another book - My Fa-
vorite Dishes. When I go to any country because
of my activities in international commercial ar-
bitration and eat some special food there, I take
a picture of it, send it to my wife, she finds a rec-
ipe, and we cook it later.

September-October 2020, N2 8 (22) | 63



INTERVIEW | ARBITRRAATION KITCHEN FROM BELARUS. A. KHRAPOUTSK| i —

Usually these photos are called “How | Made My First

Million”.
I didn’t earn a million, unfortunately. My task
was to carry huge plush toys (Mickey Mouse,
Wolf, Hare and other characters of popular car-
toons) - children loved to take photos with them.
Early in the morning I went to the owner, took
the toys, and went with them to the park.
My mission was to write down the addresses
where photos should be sent. And in the evening
I was taking the toys back.

You didn’t work as Mickey Mouse, did you?
No, I didn’t.

Here’s another pretty interesting photo. | recognize
Timour Sysouev (he is in the center). What is this peri-
od in your life remarkable for?

Does this book include Beef bourguignon?
Not yet. But I have already eaten Tom Yam,
cooked by my wife, many times, as well as vari-
ous Italian dishes... Let’s go back to the draniki.
We need to achieve a golden crust. This will take
about 4-5 minutes.

While draniki are being fried - another photo.
These are university years, the last year.

This is the 5th year at the Faculty of Law
at the Belarusian State University. This picture
shows the first team from Belarus, which took
partinthe competition of Russian television Am-
ica Veritas. The jury was consisted from famous
actors and other respected people who asked
various questions in different fields of law. We
continue to communicate now with the whole
team (from left to right): Pavel Latushka - he was
the Ambassador of Belarus to France for a long
time, Vyacheslav Ralko is a lawyer, Timour
Sysoueyv is a partner of the law office and a lec-
turer at the law faculty, Yuri Lepeshkov is head
of a department at the Faculty of International
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Relations. I'm on the far right. In the picture,
we are giving an interview to the Belarusian
State University newspaper “Belarusian Uni-
versity”. We won 2nd place. We were very dis-
appointed. But all the professors treated us very
well. And in fact, it was a wonderful experience.
We traveled with great pleasure. I always had 2
bags: one with speeches of famous Russian law-
yers, and the other with food from my mother
for the whole team.

This photo is an example for young people. If you want
to make a career in law, start as early as possible. Partici-
pation in competitions helps to become a real professional.
The next photo impressed me with hairstyles, clothes
and the interior of the room. Who is this and where is it?

This is the 90s, my mom’s apartment is an ex-
ample of a classic interior with carpets, a sofa,
a ficus tree, and a small TV. This is an Amer-
ican family. The man with the perfect hair is
a Washington state attorney, and his wife is
a real estate agent. Thanks to this family, after
graduating from law school, I came to Seattle
for the first time, to the organization engaged
in research on improving legislation in post-So-
viet countries. It was a great experience for me
I’ve got thanks to Jon Ferguson. He contributed
to the history of law in the United States being
a part of the cases against tobacco factories that
made a secret deal against small cigarette man-
ufacturers. I got acquainted with the American
judicial system, attended hearings, and also
learned about international commercial arbi-
tration for the first time.

Is this also somewhere abroad?

Yes. As part of a university exchange, I spent al-
most a year in Graz (Austria), preparing a course
in civil and commercial law of foreign countries
for the Belarusian State University. This was one
of the first trips abroad for my mother. I am very
grateful to her because she dedicated her life
to me completely.

I have been to America, Germany, and other
countries several times and began to take an inter-
est in international commercial arbitration. BSU
Faculty of Law did not have it as a part of their
curriculum then. I started my career at the In-
ternational Arbitration Court at the Belarusian
Chamber of Commerce and Industry. By the way,
in this photo I am lecturing on international com-
mercial arbitration, on the correctness of the ar-
bitration proceedings in the IAC at the BelCCI.

ENTAN
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I would like to express my gratitude to Nikolai
Yurkevich, Chairman of the IAC at the BelCCI
at that time, and the current Chairman of the IAC
at the BelCCI, Jan Funk, because they virtual-
ly gave me the path to the arbitration. In gener-
al, I am very grateful for the opportunity to meet
with a lot of wonderful people. For example,
with Vladimir Khvalei, who also taught me a lot.

So now when we are talking about your career
in international commercial arbitration - what role did
the ICC Academy play in it?
It was a tremendous experience. Even now, when
I am preparing for arbitration proceedings, I re-
call some of the points that I studied at the Ar-
bitration Academy. No book can replace this
experience.

When were you appointed as a member of the ICC court?

I'was appointed in 2017. I became the first mem-
ber of the ICC court from Belarus. And I was
the first Belarusian appointed in one of the ICC
cases. For a long time at different conferences
were displaying statistics on the number of arbi-
trators from different countries, and for a long
time there was only one from Belarus - me.

The hardest part is getting the first appointment as
an arbitrator.
ICC does not have a National Committee
in Belarus. I am very grateful to the collabora-
tion with ICC. We have held a number of joint
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events with ICC - for example, last year people
from all over the world came to our Eastern Eu-
ropean Dispute Resolution Forum (EEDRF),
because previously such events can usually only
be seen in Paris.

Another important project in which we participated
together is the adoption of the Prague Rules.
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This is Prague, December 14, 2018, a grand
event. It has a great future. As the coordina-
tor of the working group, I receive many let-
ters now that the Prague Rules are applied
in the TAC at the BelCClI, in post-Soviet coun-
tries, and in Europe. We had been working
for a long time, there were a lot of drafts. These
are the rules for the efficient conduct of arbitra-
tion in international commercial arbitration.

The Prague Rules received the GAR Award -
and for a great reason. We have formulated the rules
of procedure that are traditionally used in our arbitra-
tion institutions.
Very famous and distinguished experts took part
in the development of the rules.
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I would like to suggest watching a short vid- It's a pity that this year it’s not possible to meet
eo from the EEDRF: https:/www.youtube.com/ in Minsk at the forum, but we will mark the date

watch?v=iA6R3fHOWTM. for 2021 - September 24 in our calendars.
| feel inspired by this video - | want to visit the next Before we move on to the machanka, | want to show
forum. When is it happening? you a few more photos. Is this Lex Torre Law Firm?

Yes, this is the crew we started in 2019. This pho-
to was taken in Lex Torre official presentation
right before the EEDRF at the Opera and Ballet
Theater. Our main area of work is international
commercial arbitration and dispute resolution,
but we also help business in other areas.

First, a little backstory. The first Eastern Europe-

an Dispute Resolution Forum took place in 2016. | see Andrei Vashkevich in the photo? We once lived
Planning and preparation started 2 years earlier. in the same hostel during our student years.

There were fears about whether someone would Yes, Andrei Vashkevich is my partner at Lex
go to Minsk, since there are a lot of arbitration Torre Law Office.

events around the world. The idea was that we did
not have a unifying forum for the Eastern Europe And one more photo. It’s about a hobby.
region before. Besides that, usually an arbitration P :
event is focused specifically on arbitration, but
we tried to combine arbitration issues with those
covered by state courts. In 2019, the EEDRF pro-
gram lasted for 4 days. In 2020, due to COVID-19
pandemic, we decided not to hold a forum. But
the date of the main day of EEDRF-2021 is al-
ready known - it is September 24. We received
confirmation from ICC that they will hold
the event on September 23, 2021. They are very
pleased with the level of organization, the profes-
sionalism shown by the speakers and the team.
We also know for sure what one more pre-event
will be, and we are negotiating the rest.
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Quite right. The first reaction to this hobby was:
“Are you out of your mind?” But then my wife
supported me and now we are happy to travel
on a motorcycle together.

Is this some kind of serious motorcycle?
Yes, quite serious: Harley Davidson Street Glide
Special. It is quite powerful.

Let’s talk about machanka.

For machanka we need chicken filet. We washed
it and cut it into cubes. It is important to re-
move all water. We also need champignons - we
cut them into 4 parts. Finely chop the onion.
Grate the carrots. You will also need sour cream,
salt, pepper, suneli hops (in Russian «xMenu-
cyHenu»), sunflower oil, herbs (dill and parsley).
You can also add green onions for piquancy.
First, warm up the pan and add oil.

There are 32 arbitration courts registered in Belarus.

PEECTP ) )
TPETEAICKWX CY/IEA M NOCTOAHHO AEACTBYIOWLMX
TPETEAICKAX CY/10B

AnexcanapXpanyurait, lextorre.com

28 arbitration courts are registered as divisions
of legal entities and 4 as non-profit organizations.

As far as | understand, the registration procedure is

not that complicated, is it?
If you set a goal for yourself, then the arbitra-
tion court can be registered for sure. But then
the question” what’s the point?” arises. There is
a certain amount of mistrust. It is not possible
to find complete statistics on the work of arbi-
tration courts. Some arbitration courts have had
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proceedings on about 8-9 cases only. There is es-
sentially no cooperation with state courts. There
is no interesting information on the activity
of the Belarusian arbitration courts.

In addition to 32 arbitration courts, which mainly deal
with internal issues, there are 2 international arbitra-
tion courts in Belarus.
Yes. International Arbitration Court
at the BelCCI and the International Arbitration
Court “The Chamber of Arbitrators at the Union
of Lawyers” (International Chamber of Arbitra-
tors). The IAC at the BelCCI considers an average
of 100 cases per year, and the International Cham-
ber of Arbitrators is currently considering 1 case.
CraTucTuKa XO35IMCTBEHHbIX CyO0B
Pecny6nuku Benapyck no genam 06 obxanosaHum peLLeHuii
MeXOyHapoOHbIX apOUTPaykHbIX (TPETENCKUX) CyOOoB 1 O
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Let us consider the general statistics of econom-
ic courts in cases of appealing against decisions
of international arbitration courts on the issuance
of a writ of execution. Unfortunately, the statis-
tics grouped together the cases of appeal and issu-
ance of executive documents - it would be better
for it to be divided, as the case is in, for example,
Russia. These statistics give us a kind of indirect ideas
on how many arbitration proceedings are in Belarus.
If you look at 2018, more than 900 cases are cas-
es that were considered in other arbitration courts.
Not all arbitration courts publish statistics - it is diffi-
culttounderstandwhois consideringhowmany cases.
But the statistics of state courts say that arbitration
exists and develops in Belarus. These figures are com-
parable to the number of writs of execution granted
in Russia, although the country is many times larger.
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Let’s consider the statistics of the IAC at the BelC-
Cl and the nearest neighbors (the Arbitration Court
at the Polish Chamber of Commerce, the Russian
ICAC and the Ukrainian ICAC). We see an
increase in the number of cases in 2010-
2011 after the 2008-2009 crisis. | spoke
with Yan losifovich Funk, chairman of the IAC
at the BelCCl, he said that now there is
a significant growth, i.e. the crisis adds work
to specialists in the field of arbitration. In-
teresting fact is that if you look at the curve
since 2014, in Poland, Ukraine, Russia
the number of cases is falling, and in the IAC
at the BelCCl it remains at approximately
the same level, about 100 cases a year. Why
are there no upward or downward trends
in Belarus (as in ICC, LCIA, Singapore, etc.)?

In my opinion, the first reason is
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there are cases in the LCIA,

VIAC, ICC - we participate

in them as well, now we have

just finished online hearings
\ under the ICC rules. There
are specific features of the IAC
regulations at the BelCCI -
therefore, foreigners choose
a more understandable court.
Nevertheless, I agree that
the crisis will affect the growth
in the number of cases
in the TAC at the BelCClI.
And one more important
factor is how lawyers write
a contract, whether they include the possibility
of considering disputes in an arbitration court,
whether they understand what it is.
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that the appeal to any internation-
al arbitration court is directly relat-
ed to the counterparty. If this is a foreigner,
then he will insist on the international commer-
cial arbitration court. Unfortunately, Belarus
remains unchanged - we do not have a large flow
of foreign investments, the same level of them
remains, therefore the same number of enti-
ties apply to the IAC at the BelCCI. Marketing
and advertising for arbitration courts is very im-
portant. Belarusians use the IAC at the BelC-
CI, but a number of disputes are being consid-
ered, for example, to the Arbitration Institute
of the Stockholm Chamber of Commerce,
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Interesting statistics for 2019 from the IAC
at the BelCCl regarding the composition of claim-
ants and respondents. In 2019, 90 claims were ac-
cepted and 63 claimants were Belarusian companies,
which is quite expectable. It is interesting, however,
that among the respondents there are 36 companies
from Belarus and 18 from Russia, which is also under-
standable (many contracts were signed between Be-
larus and Russia). But what is more interesting is that
Russia appears among the claimants only once. Is this
due to the fact that Russian companies prefer to sue
in other places?
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I recently took part in a webinar organized
by the ICAC at the Ukrainian CCI. My col-
leagues and I agreed that for the time being we
are working regionally: more Ukrainian com-
panies turn to Ukrainian authorities, Belarusian
ones — to Belarusian, Russian — Russian com-
panies. Belarusian state-owned companies, as
a rule, insist on choosing the IAC at the BelC-
ClI, I think that the situation is similar in Russia
and Ukraine.

I'm not surprised that there are Polish, Lithuanian,
Latvian companies among the requesting companies
- they are the closest neighbors, but why are there no
Ukrainian ones?

Yes, this is quite a paradox.

2019roa

YHOPOUHIEHHAS MPOIEAYPA PACCMOTPEHHS CTIOPOB:
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YCTHBIX cnyma}mii

+ CoxpauieHHbIe CPOKH OCYIIECTRBICHHA BCeX MPoLeccyaTbHbIX
neicTBmii

« CHikeHHbIH pazmep apouTpaxnoro chopa.

Let’s talk about the expedited procedure for resolving
disputes in the IAC at the BelCCl, which is applied
when the amount of claims is up to 10 thousand basic
units (about 113 thousand US dollars). The ICC court
also has an expedited procedure in its rules. It cur-
rently applies to disputes of less than US $ 2 million,
and this limit is planned to be increased to US $ 4 mil-
lion, which is considered a minor dispute by the scale
of the ICC court. The approaches to the consideration
of “small disputes” in the IAC at the BelCCl and ICC
are similar. How popular is this procedure?
This is a very useful procedure. At first, it was
not very much in demand, but now Belarusians
are using it more and more actively. Sometimes
Belarusian entities are sued for several thousand
dollars, 100 thousand dollars for Belarusian enti-
ties is a rather big dispute. I don’t remember any
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cases of transition from a simplified procedure
to a general one. I think the simplified proce-
dure will gain popularity. It is automatically ap-
plied if the amount is not more than 10 thousand
basic units and the other party does not object.
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Let’s talk about mediation in Belarus. Some of my col-
leagues believe that there is a mediation boom in Be-
larus, extrajudicial mediation, mediation in enforce-
ment proceedings, etc. are often used.
There are now several thousand mediators
without a legal education and 775 mediators
with a higher legal education in Belarus, the lat-
ter are included in a special register. If media-
tion takes place with a mediator who has a high-
er legal education, then he understands what
documents, what mediation agreement should
be drawn up and how it should be done, and this
mediation agreement can follow a simplified
procedure for obtaining a writ of execution. Ac-
cording to statistics for 2017-2018, about 20%
of economic cases were settled through media-
tion. In most cases (about 65% of cases), me-
diation agreements are performed voluntarily.
In our time, the appeal to mediators is becoming
more and more relevant. Our bureau also has
such experience.

Are court officials acting as mediators?
No. Mediation takes place outside of the court.
There are 2 categories of mediators: regular
mediators (teachers, doctors, no matter who)
and mediators with a higher legal education.
A mediation agreement prepared by a mediator
without legal education does not make it pos-
sible to obtain a writ of execution according
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to a simplified procedure. When a case is initi-
ated, a conciliation procedure may be applied
in court. Soon, compulsory mediation in di-
vorce cases will be introduced in Belarus. Both
mediation and conciliation procedures can
be applied at any stage of the trial. The concil-
iation procedure is carried out only by employ-
ees of the court (as a rule, they are employees
of the administrative department).

What is the situation in Belarus with the pandemic?
It is known that the quarantine was not announced
and the enterprises were not closed. How do courts
work, how do you work?
The courts did not stop their work - both the state
courts and the IAC at the BelCCI work as usual.
Certain precautions were taken. Foreign arbi-
trators can participate, but must spend 14 days
in quarantine, this is mandatory for everyone
who is entering the country. Partly, some issues
began to be resolved online and remotely. Most
law firms, including ourselves, have switched
to a flexible remote work format, when it’s pos-
sible.

I know that the IAC at the BelCCI conducted hearings
through video conferences. The parties and the ar-
bitrators were seated in different rooms, they were
provided with laptops and they communicated us-
ing a special program. Is this option comfortable
for the parties?
Yes, we have participated in such meetings as
well. At the same time, when foreign coun-
terparties take part on the side of the claimant
or the respondent, they often ask to postpone
the hearing until the moment when it becomes
possible to actually arrive at the court session.

The interview was conducted by
Vladimir Khvalei

Partner in the Moscow Office

of Baker McKenzie

HV: | want to show you another funny photo.

Yes, I was in a hurry to meet with a client,
but I could not drive past this sign - I photo-
graphed it and sent it to Vladimir with a propos-
al to invest in a personal estate in his homeland.

This is a great idea and a dream for the future.

Everything is ready in the pan. Add finely
chopped greens.

How do you eat draniki with machanka? Everything
together?
You can cover the draniki with machanka, you

can eat with a bite. This is a very tasty and satis-
fying dish. Bon appetit!
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AHANTUTUKA | MPUHLMIMbI IBA: COTTTALLIATLCA U HET?

PYKOBOAALUUE MPUHLUMUIBI IBA
OTHOCUTENIbHO NPEACTABUTEJIbCTBA
CTOPOH B MEXXAYHAPOALHOM
APBUTPAXKE: COINTALLUATBCA UJIN HET
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Baaoumup Xeaneli
napmsep mew0yHapooHol
topuouyeckoli pupmbl Baker McKenzie

a MPOTSKEHUU TOCTaTOYHO JIJIUTEIBHOTO BpEeMEHU NeATeIbHOCTD Mpe-
CTaBUTENSI B MEXIYHapOAHOM apOWTpake HE peryaupoBajach HU Ha-
IIMOHAJIbHBIM 3aKOHOJATEILCTBOM, HU apOUTPaKHBIMU periaMeHTaMU,
HU TOKyMEHTaM1 aBTOPUTETHBIX MEXIYHAPOIHBIX OpraHU3aIvii.

B cuuty aToro npencraBUTe I CTOPOH YaCTO PYKOBOACTBOBAJIMCh CBOMMHU Ha-
LIMOHAIBHBIMUY MPUHIUIIAMU MTpodeCcCUOHaIbHOMN 3TUKHU. B cuy cepbe3Horo pas-
JINYUS B TIPABOBBIX TPAAUIIUSIX, @ TAKXKE POJIM, BO3JIaraeMoii pa3HbIMU MMPaBOBBIMU
CHCTEMaMU Ha aJlBOKATOB, MOJOOHBIN MOIXO/A CO3MaBajl HepaBHbIE BO3MOXHOCTU
IUJIS TIPEeCTaBUTENIE CTOPOH B MEXIYHApOAHOM apOUTpake U MHOTOUYMCIEHHbBIE
CJIOXKHOCTH TIPAKTUYECKOTro TMopsiaKa (HampuMep, Kacaloliuecs MOATBEPKACHMS
MOJTHOMOYHIA CTOPOH).

BcTpeuanuch Takke ciydyau, KOTaa HallMOHaJbHbIE aCCOIMAllMU alBOKA-
TOB MHUILIMMPOBAJIU pa30MpaTeIbCTBO MMPOTUB CBOMX YWIEHOB B CBSI3U C COBEP-
IIeHWEM IeWCTBUI, KOTOPbIE COOTBETCTBOBAIN MPAKTUKE MEXIYHAPOIHOTO
apbuTpaxa, OJHaKO MPOTUBOPEUYMJIM HAIIMOHAJbHBIM IMpaBuiIaM Mpodeccu-
OHAJIbHOUW ATUKU (HaINpuUMep, MOATOTOBKA CBUIAETENEH K MPSIMOMY U Mepe-
KpeCTHOMY joripocy). OTCYyTCTBUE MEXIYHApPOAHOTO PETryJIUPOBAHUS CO3-
laBajio CJIOXHOCTU B JOKa3bIBAHWU TOTO, UTO TaKue NEHUCTBUS TOMYCTUMBI
B MEXAyHApOJHOM apOuTpaxe.

3a roceaHee AeCSITUIETUE TTOSIBUIOCHh 3HAYUTEbHOE KOJMYECTBO MPEJ -
MACaHUU U peKOMEHIAllMil, KOTOPbIE OCTaBJSIOT BCE MEHbIIE OEJIbIX MITECH
B MPaBOBOM CTaTyce IMpeACcTaBUTESI B MEXIyHapoaHOM apoutpaxe. I1pexme
Bcero aTo npuHsThie 25 Mast 2013 roma PykoBoasiiye npuHuumnsl IBA oTHO-
CUTEJIbHO TIPEICTABUTENBCTBA CTOPOH B MEXAYHApPOIHOM apOuTpaxe (manee
— Ilpunnunsl IBA), a Tak:ke HEKOTOPbIE WHbIE JOKYMEHTHI U PETJIAMEHTHI.

Hecmotpst Ha 1O uto IlpuHuunel IBA HocSIT pekoMeHmaTeabHBIN Xa-
pakTep, HE CTOUT HEAOOILIEHUBAaTh X 3HaUeHUE. [IpuHATHE 3TOTO TOKyMeHTa
MPUBEJIO K U3MEHEHMIO PErIaMEHTOB HEKOTOPBIX apOUTPaKHBIX WHCTUTYTOB,
B yactHocTu LCIA. Hekotopsie uHCTUTYTHI, B ToM uncie HKIAC, ccpinatorcs
Ha [IpuHuuner IBA kKak Ha OAWH U3 TOKYMEHTOB, PEKOMEHIOBAaHHBIX K TPU-
MeHeHuto!, a ICC mpu3bIBaeT CTOPOHBI «4ePIaTh BAOXHOBEHUE U, TI€ YMECT-

"URL: https://www.hkiac.org/arbitration/guidelines.
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Ho, ucnoab3oBaTh» [Mpunuumnsl IBA?, ICC takxe
pEKOMEHIYyeT apOuTpaM M CTOpPOHAM BKJIOYaTh
ccoliky Ha [TpuHiumnsl IBA B AKT 0 MOJTHOMOYMSIX
apOUTPOB, TAKMM O0Opa3oM Jenasi UX 4acThblO ap-
OUTPaXHOTO COTJIAIIEHUSI CTOPOH®.

Hwxe mpencrabieH aHaiu3 TOTO, HACKOJIBKO
MOJIE3HO JIJTISI CTOPOH COTJIACOBBIBATH MTPUMEHEHNUE
ITpununmnos IBA B KOHKpEeTHOM apOUTpakHOM
JieJie, B TOM YKCJIe M OCPENCTBOM BKIIIOUEHMS B AKT
0 TIOJTHOMOYMSIX apOUTPOB.

NMoaTBep)xpeHune
NoJIHOMO4UM
npeacraBnTens

B oTanume oT nmpeacTaBUTENIbLCTBA B TOCYIapCTBEH-
HBIX cylaX apOUTpaXkKHbIE PerjiaMeHThl He coaepKaT
TpebOBaHUS O TOM, YTOOBI MPeacTaBUTEIb CTOPO-
HbI UMEJ KaKylo-JIM0O CHelMalbHyI0 (DOPMaTbHYIO
KBaJIM(PUKAIIAIO WIN COCTOSIT B KAKOW-TMOO KOJUIe-
ruu agBokatoB*. TakuMm oOpa3oM, CTOPOHA MOXKET
OBITh TpeIcTaB/ieHa B MEXXAYHAPOAHOM apOUTpaxe
KaK BHEIIHWUM KOHCYJIbTAHTOM, TaK U BHYTPEHHUM
IOPHCTOM WUJIM UHBIMU COTPYAHUKAMU KOMIIAHUM.

B paBHOIT cTereHM perjiaMeHTbl MeXayHa-
POIHBIX apOUTPAXKHBIX MHCTUTYTOB, KaK MPaBUJIO,
He coaepxar TpeOoBaHMI K O(OPMIIEHUIO MOJHO-
MOYMIA TIPENCTABUTENIS, a CIAOXMBIIASCI MPAKTUKA
OYEHb CUJIbHO OTJIMYAeTCsl B 3aBUCUMOCTH OT TOTO,
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K KaKoi MpaBOBOil 1IKOJIe MpUHAAIEKaT apOUTPHI.
Tak, ecau apOUTpHl MPAKTUKYIOT B CTpaHe, T
00OBIYHO HE TPeOyeTCs CIeMaIbHOTO MOATBEPXKIE-
HUS TTIOJTHOMOYMIA aiBOKATa Ha MPeACTaBUTEILCTBO
B mpoliecce (Harpumep, B Aurauu, Lseunu, @pan-
uu, Hugepnanaax), BHoaHe BEpOSITHO, YTO COCTaB
apOuTpaxa BOOOIIE HE IMOTPeOYyeT MpeabsBICHUS
JOKYMEHTOB, O(OPMJISIONINX TTOJTHOMOYMST HOpH-
IUJecKoro TmpeacTaBuTens. B ciydae ke, ecnu ap-
OUTPBI MPAKTUKYIOT B CTpaHaX, B KOTOPBIX MPOLIEC-
CyaJIbHbIE KOAECKCHI COAEPKAT TOCTAaTOYHO XECTKUE
TpeOoBaHUS K O(GOPMICHUIO MOJHOMOYMWA Mpe-
CTaBUTEJNsI, OCOOEHHO MHOCTPAHHOIO®, TO, CKOpee
BCETO, OHU MPEIbSIBIT aHAJIOTMUHBbIC TPeOOBaHUS
K TIOATBEPXKIECHUIO TTOJHOMOYMMI TMpPEACTaBUTEIS
1 B TPETEIMCKOM pa3oupaTebeTBe’.

I[MomoOHbIE  pa3nuumMsi  MOTYT  TNPUBECTHU
K Cepbe3HBbIM IpobieMaM. Tak, Hampumep, B OJ-
HOM JieJile CTOpOHa OblIa TIpeJcTaB/ieHa B pa3oupa-
teabcTBe LCIA ropuctamu MeXIyHapomaHOW (hup-
MBI, U B XOJie¢ apOuTpaxa IMOJTHOMOYMS IOPHUCTOB
OTIEJbHO HE TMOATBEPXKAAUIUCH. DTO Jal0 JOJDKHU-
Ky BO3MOXHOCTb Ha CTaJuy MPU3HAHUS U TPUBE-
JEHUST B UCMOJHEHNE B YKpauHe 3asBJATh O TOM,
YTO OH He OBLT IMpEeJCTaBIeH B apOuTpaxe U Jaxe
He ObLT YBEJIOMJICH O pa30MpaTesibCcTBe?.

B mpakTuke poccHiicKuX CyaoB Takxke ObLIU
noaoOHbIe aesa. B yacTHocTM, Tpu TpU3HAHUU
W TIPUBEJACHUM B MCITOJIHEHUE apOUTPaxkKHOTO pe-
meHust LCIA BBISICHUIOCH, YTO TIEPETNUCKY C CYAOM
LCIA ot uMeHM JOJKHMKA BeJ PYKOBOIUTEb Mpa-

2 Cm. kommenmapuii 045 CMOPOH U COCMAB8o8 apoumpaiica o éedenuu apoumpaxca no Apoumpasncrnomy peenamenmy ICC.
URL: https://iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-conduct-of-
arbitration.pdf.

3 Cm. munosoii akm o noanomouusx apoumpos. URL: hitps.//iccwbo.org/publication/model-icc-terms-reference/.

? Cmamosa 5 Apoumpaxcrnoeo peenamenma FOHCHTPAII ykazvieaem: «Kaxcoas cmopona moixcem Gbimb npedcmasieHa
AUYAMU, 8bIOPAHHBIMU €10, UAU NOAb308AMBCSA NOMOULIO MAKUX AU .

> Cm. Apoumpaxcnwiii peenamenm ICC, URL: hitps.//iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitra-
tion/; Peenamenm HKIAC ons admunucmpupyemoix pazoupamenscme, URL: https.//www.hkiac.org/arbitration/rules-prac-
tice- notesghktac admzmstered 2018 Ap6umpa34chtu peanamenm Medxcdynapooroeo ap6umpa9fCHoeo yenmpa 6 Cuneanype,

¢ Hanpumep, o mom, 4umo 008epeHHOCMb, 8bI0AHHAS 3 NPEOeAamu CMpaHsl, 00ANCHA Obimb Homapua/zbﬂo yaocmoeepeHa
U anoCMUAUPOBaHa, — makKozo nodxooa npudepicusaemcs 6oavuuncmeo cmpar CHI.

7 Ha 3mo, 6 uwacmnocmu, yxazvieaem § 27 Peenamenma MKAC npu TIIII PD: «Cmopons: moeym eecmu ceou deaa
6 MKAC Henocpedcmeento uau uepez 00ANCHbIM 00PA30M YNOAHOMOYEHHBIX [NOO4EpKHYmMO asmopom| npedcmagumeneil,
HA3HA1AeMbIX CIOPOHAMU N0 C80EMY YCMOMPEHUK), 8 MOM YUCAe U3 UHOCMPAHHbIX OPeAHUAYULL U epadNCOan».

8 Cm. pewenue Bvicuieeo cneyuanuzuposannoeo cyoa Ykpaunwt om 21 mas 2014 e0da no deay Ne 6-1395 ce. 14. B koneurnom umoee
CY0 NPU3HAN, YINO PUOUYECKast (upma Obiaa YROTHOMOUEHA HA NPEOCMAGUMEAbCmeo 00ANCHUKA MAMEPUHCKOU KOMNAHUeLL.
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BOBOTO OT/IeJIa KOMIIAHUU — ¢IMHCTBEHHOTO yJacT-
HUKa JOJDKHUKA, IIPU 3TOM (popMajbHas JOBEPEH-
HOCTb Ha TIpeACTaBJIcHNEe eT0 MHTEPECOB Y JTaHHOTO
Juia orcyrctBoBaia’. Ha ocHOBaHMM 3TOro JOJXK-
HUK Ha CTaIuW MCIOJHEHUs pelleHus B Poccum
3asIBJISII, YTO He ObLI yBEAOMJIEH 00 apOUTpakKHOM
pa3dupaTeIbCTBE, U HIDKECTOSIINE CYIbl OTKa3ajIn
B IIPU3HAHWUM U MPUBEICHUM B MCITOJIHEHHE pellle-
Hust LCIA!. OnHako npe3unuym BAC P® pemenust
HIZKECTOSIINX CYIOB OTMEHWII, yKa3aB, 4TO IIOJI-
HOMOYMSI IOpHCTa KOHTPOJMPYIOIIEro OOIIecTBa
Ha MPEeICTaBUTEIBCTBO MHTEPECOB TOYEPHEl KOM-
IMaHWY B JAHHOM CJTy4yae SIBCTBOBAJIM M3 OOCTaHOB-
KM, B KOTOPOI OH IE€MCTBOBAJI, U, TAKUM
0o0pa3oM, KOMIIAaHMsI HE MOXKET CCHI-
JIaThCSI Ha OTCYTCTBHE YBEIOMJICHUS
00 apOUTpakHOM pa3dupaTebCTBE.

ITockonbKy WCIHONHEHUEe apou-
TPaxKHOTO PElICHUS] MOXET MMETh MECTO B JIIO0O0M
U3 cTpaH — wieHoB Hplo-MopKkckoii KOHBEHLINM,
apouTpaM clienyeT TpedoBaTh (hOpMabHOIO MOJ-
TBEPKICHUS TIOJTHOMOYMIA TIpeACTaBUTENeil CTO-
POH, U MHOTHE apOUTpakKHBIE PeraMeHThI IPSIMO
Ha 5TO yKa3biBaloT!!,

N36eraHue KoHPNKTA
WHTEpPEeCcoB

+44 (0)20 7813 8000

clerksroom@essexcourt.com

JlocTaToYHO MHOTO JMCKYCCHI1 BBI3bIBaja ITpaK-
THKa, TIpUMeHsIeMasl paHee aHIIMUCKUMU Oappu-
crepamu'?, korga Gappuctep u3 Toil ke Chambers
BBICTYIIaJl M B KayecTBe apOWTpa, U B KauyecTBE

MPEACTaBUTENS CTOPOH, MPUYEM CUMTAIIOCH, YTO 3TO
HE CO03/1aBajio KOH(MIUKTA UHTEPECOB.

Haunbonee wu3BECTHBIM CIy4yaeM B MEXIy-
HapomHOM apbutpaxe spiasgercs paeno Hrvatska
elektroprivieda v The Republic of Slovenia's.
B nmanHOM pene mipencenaTesIbCTBYIOIIMM apOUTP
HoBua Bunnuamc ob11 6appucrepom B Essex Court
Chambers London. 3a 10 gHeii no cayimaHuii 1opu-
nuueckast ¢pupma Allen & Overy, npeactaBisiBIIas
OTBETUMKA, TPEIOCTaBUIa CIMCOK JIMIl, KOTOpPbIE
JOJKHBI OBLIM TIPUCYTCTBOBATH Ha CJIyIIAHUSX.
Crnucok Bkiouan aBuaa MuinoHa, KOTOPBIA SIB-
Jisics 6appuctepoM B Toil ke Essex Court Chambers.

ESSEX COURT CHAMBERS

BARRISTERS Search the site

David Mildon QC

David Williams QC

IOpuanueckas ¢upma Hunton & Williams,
MpeACTaBUTENb MCTIIA, KATErOPUYECKU BoO3paxkalsia
MPOTUB TIOSIBIEHUsI B JieJie OappucTepa U3 TOU Xe
Chambers, 4To U npeacenaTe b cOCTaBa apouTpaxa,

? Cm. deno «Aymopobom-Cmpegha Cn. 3 0. 0. v OO0 “Coanepc-Enabyea”». URL: https.//kad.arbitr.ru/Card/f3836158-6f37-

42ce-ab28-f64e6b78ab41.

10 Cym. nocmanosnenue npezuduyma BAC P® om 24 urons 2014 2oda Ne 1332/14.

T Coenacro cm. 5 Apoumpaxcrozo peenamenma FOHCHUTPAJI «cocmae apbumpanica — cam uau no npocvoe aioboii cmopoHbst
— Modxcem 6 a000e epeMs nompedosamsv NOOMEePIHCOeHUs. NOAHOMOYULL, NPedOCMABACHHbIX IMOMY NPEOCHAasUmento,
6 makolii ghopme, KaKyo moxicem onpedeaums cocmag apoumpaxca». Coeracrno cm. 17 Apoumpascroeo peeaamenma ICC
<8 11000€ 8pemMs nocae Ha4aia apoumpa’cHo20 NPOU3B00CMEa cOCMag apoumpa3ca ulu CeKkpemapuam Mozym nompedogams
noomeepicoeHuss NOAHOMOHULL Y 41006020 U3 npedcmasumeneil cmopon». B coomeemcmeuu co cm. 23 Apbumpasicroeo
peenamenma Mexcoynapoonoeo apoumpanchoeo uyenmpa ¢ Cuneanype «cekpemapb U/uiu cocmag apoumpaica mozym
nompe6oams no0meepIcOeHUs: NOAHOMOUULL Rpedcmasumeneil CIopoH».

12 9mom nodxo0 6vin noddepucan aneauiickumu cyoamu: Laker Airways Incv. FLS Aerospace Ltd [1999] EWHC B3 (Comm)
(20 April 1999); Anorv Lawrence &amp; Anor [2002] EWCA Civ 90 (4th February, 2002); Fileturn Ltd v Royal Garden Hotel
Ltd [2010] EWHC 1736 (TCC) (13 July 2010).

I3 JCSID Case No ARB/05/24. URL: https.//www.italaw.com/cases/3242.
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U TI0TpeboBajia 3alpeTUTh €My Yy9acTBOBaTh B JIeJIe.
ITpu 5TOM HCTELl HE 3asIBUJT OTBOJA MpeAceaaTeIo.

CocraB apbuTpaxa ykasall, YTO HeT TBEpAOro
npaBuja, COrJacHO KOTOPOMY OappucTepbl U3 OJI-
HOI M TOI e IajlaThl He MOTYT BBICTYIIaTh B Kade-
CTBe apOMUTpa M MpencTaBUTeNIss cTOpoHbl. OIHAKO,
MMPUHUMAasT BO BHUMaHKE TO, YTO UCTELI COBEPIICHHO
He 3HAKOM C JTaHHBIMU aHTJIMACKUMHU TPATULIASIMHU,
a TaKKe TO, YTO OTBETYMK OTKA3bIBAJICSI PACKPBIBATH
00BbEM BOBJICUEHHOCTH CBOETO HOBOTO IPEACTaBH-
TeJist, OBbLIO IIPUHSTO pelllIeHNe He JoITycKaTh J1oB1-
Ia MuiamoHa K y4acTHIO B CITYIIAHUSIX.

JanHoe pellleHHe BBI3BAJIO IUCKYCCHU OTHO-
CHUTEJIbHO TOTO, BIIpaBe JIM apOUTPHI JIMITUTH CTOPO-
Hy ee (yHIaMeHTaJIbHOTO IpaBa Ha BEIOOP MpeacTa-
BUTEJISI Y HE MeIlIaeT JIX 5TO BO3MOXKHOCTUA CTOPOHBI
MpPeACTaBUTh CBOIO MO3ULIMIO TTO Jey.

YtoObl M30exaTh BO3HMKHOBEHHUS T0A00-
HbIX TIpobseM B OymymieM, IlpuHiunsr IBA ycra-
HOBWJIM TpeOOBaHUE K IPEICTABUTENISIM CTOPOH'*:
OHM JOJEKHBI MIACHTU(UILIMPOBATh ceOsT TIpU TIEPBOI
>K€ BO3MOXKHOCTU B KaueCTBE TAKOBBIX APYroil CTO-
pPOHE WJIM CTOPOHAM, COCTaBy apOuTpaxa'>, a Takxke
cBUaETENSIM U oKcrnepTtaM'®, TTpeacTaBuTen J0KHEI
TaKKe He3aMeUTUTEIbHO YBEIOMIISTD O JTIOOBIX U3Me-
HEHUSIX B IIPEICTABUTEILCTBE (HAIIPUMED, €CJTN TT0JI-
HOMOYHMS OrpaHWYE€HBI WJIW IIpeKpalleHsbl). [1puHIIm-
nel IBA Takke MpsIMO YKa3bIBalOT Ha MOJHOMOYMS
cocTaBa apOUTpaxka «IIPUHSITH MEPbl, HECOOXOTUMBIE
71T obOecrieueHus1 OOBEKTUBHOCTH apOMTPaKHOTO
pa3duparTenbCTBa, 8 MOM Yiucie OTCTPAHUTh HOBOTO
MPEACTABUTEISI CTOPOHBI OT YIaCTHS BO BCEM WJIM Ya-
CTH apOUTPaXKHOTO pa3doupareabeTBa’ /.
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Cnenys Ilpunuunam IBA, penmakius ApOuTpax-
Horo pernameHnta LCIA, npunstas B 2014 romy's,
TakXe YKa3bIBaeT Ha TO, YTO Tocyie (hOpMUPOBAHUS
cocTaBa apOuTpaxa Jo0oe W3MEHEHHWE B COCTaBe
IOPUINYECKUX TIPEICTaBUTEIC UMEET CUITY TOJBKO
TocJie 0I00PEHMST CO CTOPOHBI cocTaBa apouTpaxka'’.
WHbIMK clToBaMU, cOCTaB apOMTpaka MOXET He J10-
MYCTUTH B JCJIO HOBOTO MPEACTABUTE/ST CTOPOHBI.

TeM He MeHee CyIIEeCTBYIOT CEpbe3HbIE COMHE-
HUS OTHOCUTEIBHO TOTO, HACKOJIBKO JlaHHas Mepa,
Jaxke ecyii oHa OyJIeT MpUMEHEHa COCTaBOM apOu-
Tpaxa, pellaeT BO3ZHUKIIYIO MpobjieMy KOHMIUK-
Ta MHTepecoB. JlelCTBUTENBHO, AaXe €CIU COCTaB
apOuTpaxa He IOIMYCTUT K YJ4acTUIO B CIAYIIAHUU
HOBOTO TMpeACTaBUTENs, Hampumep Oappucrepa
n3 Toit xe Chambers, 3To He YyCTpaHUT YK€ BOZHUK-
Ui KOH(MJIUKT WHTEepecoB. BIIoJHE BO3MOXHO,
4TO, TIpEXAe YeM TaKoil OappucTep ObUT (hopMasib-
HO TIPEIJIOKEH ISl yJacTusl B CIIYIIAHWUM, OH YXe
KOHCYJIbTUPOBAJI CTOPOHY IO BOMpOcaM apOuTpaxa
U B CWJTY 9TOTO co311a]1 KOH(GIMKT MHTEPECOB ISl ap-
outpa u3 cBoeit Chambers®. JIst cpaBHEHUS: e€CIIN
MapTHEp OpUANYECKON (QUPMBI KOHCYIbTUDPYET
CTOPOHY apOMTPa’KHOTO pa3dbMpPATETbCTBA MO KOH-
KpPETHOMY JIeJly Y TIpU 3TOM APYroil mapTHEp TOu
ke (pUPMBI SIBJIIETCS apOUTPOM B TAaHHOM JIEJIE, 3TO
nonananaet non KpacHslil mepedeHs cutyanuii IBA,
MPU HAJTMIMU KOTOPBIX OTKA3 OT BO3pakeHU I He J10-
myckaeTcsi’!, To ecTh SIBJsieTcst 6€3yCTOBHBIM OCHO-
BaHMEM JUISl OTBOAA.

Takum oOpazom, mpeanoxeHHoe I[IpuHIM-
namMu IBA perieHre BO3HUKINEH CUTyallud KOH-
(ukTa UMHTEpEecOB He SBISETCS WACATBHBIM.

4 [1o0 komopvlm noHumaemcs He MoibKo GHEUWHUL IOPUCT, HO 800DWe 1060€ TUYO, 8 MOM YUCIe COMPYOHUK CIOPOHDI,
Komopoe deticmayenm 6 apoumpasjice om UMeHU CIMOPOHbL, HE3ABUCUMO O €20 IPUOUYECKOU K8ATUGUKAYUY UTU YTEHCMEA
6 KoLIe2UU a080KAMO8, ACCOYUayUl IOPUCMO8 UL UHOU OPeAHU3AYUYU, YTEHCINBO 8 KOMOPOU N0 3aKOHAM OAHHOU CIPAHbL
00bIUHO ABNACMCS YCI08UEM 0I5 BLICIYNIEHUS 8 KAYecmae I0pUOUtecko2o npedcmasumers @ cyoe.

B ITynxkm 4 Hpunyunos 1BA.

16 [Tynxm 18 Ipunyunos IBA.

7 ITynxkm 6 Ipunyunos IBA.

18 URL: https.//www.lcia.org/Dispute Resolution_Services/Icia-arbitration-rules-2014.aspx#Article %2018.

B Cmamou 18.3 u 18.4 Apoumpascnozo pecnamenma LCIA.

2 Kax 610 ykasano eviwe, 6 oene Hrvatska elektroprivreda cmopona omkaszanacey packpvimes cmenens 6061e4eHHOCHU
H06020 npedcmagumens 6 0eno. B cuny amoeo dondicna 6vims coenana npesymnyus, umo maxas cmenens Oblid 3HAUUMenbHoll.
28 ITynxkm 1.4 Pykoeoosiuux npunyunos Medxcoynapoonoil accoyuayuu 10pucmos omHoCumensHo KOHMIUKMA uHMepecos
8 MeACOYHapoOHOM apbumpadice: « Apoump unu e2o (ee) pupma pe2yiapHo KOHCYIbmupyem cmopoHy uiid ajuiuposantoe
JUYO CMOPOHBL, U apbump unu e2o (ee) pupma uzenexaom us 3mo2o CywecmeeHubill (PUHAHCOBbI 00X00.
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Bo3MOXHO, TOSTOMY HEU3BECTHBI Claydyau, Kpome
Hrvatska elektroprivreda, korma mogoOHbBIE Mepbl
OBl TPUMEHSIITUCH?.

KoMMyHMKauuu mexxay
CTOPOHON N apOUTPOM

B cuny uctopuueckux NpUUYMH, a TaKKe pasIuduit
B (DYHKIIMOHMPOBAHUM TIPABOBBIX CUCTEM CYIIE-
CTBYIOT 3HAUUTEbHbBIC PACXOXKIEHUS OTHOCUTEIBHO
JIOITYCTUMOCTH OOLIEHUS eX parte® Mmexay rmpeacra-
BUTEJIEM CTOPOHBI U apOUTPOM.

Hamnpumep, B cTpaHax aHTJIOCAKCOHCKOTO TMpa-
Ba HE TOJILKO IOIyCTUMO IpeABapUTEIbHOE O0IIe-
HUE CTOPOHBI C MOTEHIIMATbHBIM apOUTPOM TI0 He-
KOTOPBIM BOMpPOCaM, HO Jlaxke OpraHu3alivsi CBOEro
poia UHTEPBBIO C HUM T10 TAKUM BOITPOCAaM He CUU-
TaeTcsl HapylieHueM. Bo BpeMsi Takoro MHTEPBBIO
WHOTOPOAHUI WM WHOCTPAHHBI apOUTP MOXET
MpUIIaIaThcs B 0Quc KOMIAaHUU (CTOPOHBI B CTIO-
pe), AoMycKaeTcsl BO3MEIIEHUE PACXOI0B MOTEHII -
aJbHOTO apOUTpa, TOHECEHHBIX B CBSI3U C TAKOM KO-
MaHIUpoBKoii?**, TTomoOHbBIN TMOepaTbHBIN MOIXO
O00BSICHSIETCSI HU3KUM YPOBHEM KOPPYMIIUM B IOpU-
JU4Yeckoi cdepe MaHHBIX CTpaH, KOrjga aaBoKaT
MOXKET MO3BOHUTH CYIbe U MPOSICHUTH KaKue-11ubo
TEXHUYECKOEe JCTalh, CBSI3aHHBIC C JIEJIOM, U 3TO
BIOJIHE TMO3BOJIMTENIBHO. B cuiy Tex ke mpuyuH
CUYUTAETCS HOPMAJIbHBIM OOIIIEHUE MEXIy MpeacTa-
BUTEJEM CTOPOHBI M MOTEHIMAJbHBIM apOUTPOM
10 BOITPOCaM, CBSI3aHHBIM C €T0 Ha3HAUYECHUEM.

IMpaBoBbic Tpaauiuu Poccum, HampoTuB, Ka-
TErOpUYECKU 3arpeniaT Kakoe-JIudo oOIIeHHe
MeXXy TPEeACTaBUTEISIMU CTOPOH U cynbsiMu. Ha-

npumep, cekpetapuar MKAC nipu TIIIT PO orka-
3BIBACTCS TIPENOCTaBIATh CTOPOHAM KOOPIMHATHI
MOTEHIIMATBLHBIX apOUTPOB, MOCKOIbKY 3TO MOXET
BBI3BATh COMHEHUSI B X HE3aBUCUMOCTH U OeCTIpu-
ctpacTHOCTU. [ToHMMAast TPUYUHBI, B CUTY KOTOPBIX
9TO JAesiaeTcs, ClenyeT 3aMeTUTh, YTO NMPU TaKOM
MOAX0Ae TPAKTUYECKU HEBO3MOXHO BBISICHUTD,
UMeeTCs JI Yy apouTpa KOH(MIMKT UHTEPECOB, Tpe-
MSATCTBYIOIIMA MPUHSTUIO Ha3HAYEHUS] MO KOH-
KPETHOMY JIeJTy, M €CTh JIU Y HEero J0CTaTOYHO Bpe-
MEHU JIJIs1 pa3pelieHns KOHKPETHOTO Jeia.

ITpunuumnsr IBA BHOCSAT HEKOTOpYIO ompene-
JICHHOCTB 110 JaHHBIM BompocaMm. C ogHO# cTOpo-
HbI, OHM MPSIMO 3aIlpelialoT MPeICTaBUTEIIO CTOPO-
HbI OOIIATLCS €X parte ¢ apOMTpaMu IO BOMpoOcaM
apoutpaxa®. C Ipyroit, ycTaHaBIMBAIOTCS W WC-
KJII0YEHUS U3 3TOro npasuial:

* JI0 MOMEHTAa Ha3HaueHUusI apouTpa —
C LICJIBIO OTpeeIEHUST €T0 KOMIIETEHTHOCTH, OTIbI-
Ta, CMOCOOHOCTH, HAJIWYMSI BPEMEHU M XKeJIaHUS
MPUHATH Ha3HAYEHME B KAYECTBE apOUTpa, a TaKxKe
BBISICHEHUs] HAJIMYMS MOTEHIIMATIbHOTO KOHMINKTA
MHTEepecoB. Takoe Xe o0lleHue JOMYyCKaeTCs ¢ T0-
TEHIIMAJbHBIM TIpe/iceaTe/IeM cocTaBa apoOuTpaxa,
OJTHAKO C COIJIACUSI BCEX CTOPOH pa30MpaTeIbCTBa;

* IO ¥ TIOCJIe Ha3HaYeHUsI apOuTpa — C 1e/IbI0
BBIOODpA TpejiceaTesIsl CoOCTaBa apoUTpaxa.

K TeMam, KOTOpbIe TaKKe SIBJISTIOTCS JOTYCTH -
MBIMM TIpM OOILIEHWM €X parte ¢ MOTEHIMaTbHbIM
apOUTPOM, OTHOCSITCSI:

* MyOJIMKalMM TIOTEHIIMAJIbHOTO apOuTpa,
B TOM YHMCJie KHUTU, CTaTbU U MaTepuasibl KOHpe-
PEHIIMIA WY TIpUTJIAIIeHUs] Ha HUX;

* mo0as AesITeIbHOCTh MOTEHIIMAIBLHOTO apOu -
Tpa 1 ero Ipuandeckoi ¢pUpMbl WU OpraHu3alnu,

22 Cm. pewenue cocmasa apoumpoe no 6onpocy yuacmus npeocmasumens cmopomnst om 14 smeaps 2010 2. no deny Rompetrol
Group N.V.v Romania. URL: https.//www.italaw.com/sites/default/files/case-documents/ita0718.pdf.

2 To ecmb 6e3 npucymemeust UHbIX CMopoH CROpd.

22 Cm. ecm. 5 Pyrosoocmea Koponesckozo uncmumyma apoumpos (CIArb) omuocumensHo nposedeHus uHmepewio ¢ ROMeHyU-

anvubimu apoumpamu. URL: https://www.ciarb.org/media/4185/guideline- [-interviews-for-prospective-arbitrators-2015.pdf.

2 Cnedyem obpamume GHuMaHUe HA CLOBA «NO BONPOCAM apoumpasca». Jannas Qopmymuposka osnauaem, umo
npeocmasumens Cmopousl 6npasge oduamoscs ¢ apbumpamu 6e3 nPUCymcmeust Mmopotl CMopoHbl He PAMOK Npoyeccd,
ecau 5Mo, HANPUMEpP, CEA3AHO C UX NPOPECCUOHATLHOU 0eAMELbHOCIbIO (NOCKOLbKY apOumpel u npeocmasument Cmopon
AGNAIOMCA YLCHAMU IOPUOULECKO20 COODUIECMEA, CONCHO U30eXHCamb 0O eHus MencOy HUMU, HANPUMED, HA DPASTUYHO20
POOA KOH(pepenyusax uau 6 Cesa3u ¢ yuacmuem 6 npopheccuonanvhvlx opeanuzayusx). Oonaxko maxoe oduenue He Moxycem
3ampazueams 60NPOCHL KOHKPEMHo20 0eld, KOmopoe paccmampuéaemcs OaHHbLMU apOumpamu.

% [Tynxkmot 7-8 Hpunyunose [BA.
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B KOTOPOI OH pabOTaeT, MOTYIIast BbI3BaTb 00OCHO-
BaHHbIC COMHEHUSI B HE3aBUCHMOCTH WA OeCIIpH-
CTPACTHOCTH MTOTEHIIMATLHOTO apOUTpa;

* o0lIee onmrcaHye TPUPOJIBI CIIOpa;

* YCIOBUSI ~ apOMTPaXKHOTO  COTJIAIICHUS
1, B YaCTHOCTH, JIIOObIE COTJIAIIeHUSsI, KacaloIInecst
MecTa TIPOBEIeHUsI, sI3bIKa, TPUMEHMMOTO 3aKOHO-
JIaTebCTBA U PeryIaMeHTa apOUTPaskHOTO pa3orpa-
TEJIbCTBA;

* uHdOpMaIUs KacaTeJbHO CTOPOH, MpeICTa-
BUTEJICH CTOPOH, CBUIETENCH, 9KCIIEPTOB U 3aMHTE-
pPECOBaHHBIX CTOPOH;

* OXHuIaeMoe IIpolleccyalbHOe pacIicaHKe
1 OOIIUIA TTOIXOM K BEIECHUIO pa30MpaTeIbCcTBa.

BmecTe ¢ TeM TIpsiIMO yKa3bIBaeTCsl, YTO TIPEIi-
CTaBUTENIb CTOPOHBI HE BIIpaBe OOCYXIaTh C ap-
OMTPOM CYIIIECTBO CITOpPAa M BBISICHSITH €T0 MHEHHE
10 JTaHHOMY ITOBOJY.

3agaBseHus
OTHOCUTENIbHO PaKTOB

Kraccuueckasi TOKTprMHA CTpaH KOHTWMHEHTAJIBHOM
CHCTEeMBI ITpaBa CUMTAET, YTO CTOPOHA B MPOIIECCE MO-
KT JeJIaTh aJIbTepHATUBHBIC 3asiBJICHUST OTHOCUTEITb-
HO BOITPOCOB TpaBa, HO HE OTHOCUTEIBHO (hakToB. To
€CTb HeJIb3$1, HalpuMep, 3asIBUTh: « Bo-TIepBhIX, OTBET-
YUK He MOJIyJasl 3aeM, a BO-BTOPBIX, OH €r0 BEPHYJI».

27 AnbmepHamugHolll ap2ymenm — Cnocob apyMeHmayui,
KOMOpblUl panee 3anpewyaicsi, d 6 HACMOSWUL MOMEHM
npusHar Kax DedepanvHbiMu NPASULAMU  SPANHCOAHCKO2O
cyoonpou3eo0cmed, mak U NPAGULAMU  EPAACOAHCKO20
cydonpouseoocmea wmamos. Cocmoum 8 mom, uUmo
3aseumens npusooum 08a Ui Ooree  YMEepicOeHus
6 Kauecmee mpeOOBAHUL WU  BO3PANCEHUL, KOMOpble
HeoOsi3amenvHo  couemaromesi  medcdy — cooou. Koeoa
08a uiu 6onee YMEEPAHCOeHUs NPUBOOSMCS 8 Kauecmee
anvmeprnamugvl Opye Opyey u Ko20d 00HO20 MAKO20
Vmeepoicoenus, COeLaHH020 6 OMmOenbHOCmU, Obllo Obl
00CMAMOUHO, apeyMeHm He CIMAHOBUINCS HEOOOCHOBAHHBIM
no  npuuume HEOOOCHOBAHHOCMU O0HO2O UIU  Ooee
anemepuamusnwvix ymeepoicoenuti (cm. Black’s Law Dictio-
nary. St. Paul, Minn. West Publishing Co. 1990, p. 78).

2 Jloeuka u apeymenmayus: Yueonux. I. H. Pyzasun / I1oo
peo. JI. A. Apmemosa. — M.: Kynemypa u cnopm, FOHUTH,
1997. - C. 188.

¥ ynxkm 9 Hpunyunos 1BA.

e [[PVHLLAMbI IBA: COMTTALLUATECA WM HET? | AHAJTTUTUKA

B 10 ke Bpems mporeccyanbHas gokrpuHa CIIIA,
HampuMep, NOIycKaeT TaK Ha3blBaeMoe alternative
pleadings?’. Tak, B 4aCTHOCTH, aIBOKAT MOXET Cle-
JIaTh 3asiBJIEHME OTHOCUTEbHO (haKTUIECKUX 00CTO-
SITeJILCTB: «Bo-TepBBIX, s1 HE Opajl TopIIOK, BO-BTO-
pBIX, €ro BEepHyJ, U, B-TPETbUX, KOrga ero Opal,
OH yXe Toraa Obul pa3douT». Takoe BBICTYILIEHUE
B OTHOIIEHUU (PAKTOB, TIO CYyTH, COIEPKUT TPH 3a5IB-
JIEHUSI, KaXKJI0€ M3 KOTOPBIX IPOTUBOPEYUT JIPYT APY-
Ty, YTO HapyIaeT rpaBuia (GopMaJbHON JTOTUKHA,

Tem He MeHee 10 TIpollecCyalbHbIM MpaBUIaM
B CIIIA cuuTaetcs, 4To aABOKAT MOXKET ClIeJIaTh allb-
TEepHATHBHOE 3asIBJIEHUE, OJJHAKO TOJHKO B TOM CJTy-
yae, ecJii OH YOeauTCs, YTO JJIsSI TAKOTO 3asiBJICHUSI
€CThb JOCTaTOYHBIE OCHOBaHUS. 3JI0yNOTpeOeHre
MOAOOHBIM TTPABOM MOXKET MPUBECTU K MPUHSITUIO
B OTHOILIEHUM HETO CAaHKIIMI CO CTOPOHBI MECTHOM
accouMalyy aaBoOKaToOB.

ITpuniuner IBA HamaraioT Ha mpeacTaBUATENS
CTOPOHBI 00SI3aHHOCTD HE JIe]1aTh COCTaBYy apOUTpaka
KaKUX-JI1M00 3aBeOMO JIOXKHBIX 3asBICHUN O hak-
tax®’, Ho MpsiMO alternative pleadings He 3anpeniaoT.

NMAOHEP
rOBOPMUT
NMPABAY,
OH AOPOXMUT
YECTbHO
CBOETO OTPHAA:
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Bwmecte ¢ Tem IMpunnunsl IBA ykassiBaroT: eciu
MPEACTAaBUTEIIO0 CTOPOHBI CTAHET U3BECTHO O TOM,
YTO OH WJIW WHOW TpencTaBUTEIb 3TOU CTOpPO-
Hbl paHee caeflajJl 3aBEeOMO JIOXKHOE 3asiBJICHUE
0 dakTax, OH JOJDKEH He3aMeIJIMTEbHO MCcIpa-
BUTH TAKOE 3asIBJICHUE.

AHajiornyHasi 00513aHHOCTb CYIIIECTBYET OT-
HOCHUTEJIbHO CBUIETEJbCKUX MOKa3aHUN WIW 3a-
KJTI04eHMsT sKcrnepTa®’: mpencTaBUTEb CTOPOHBI
HE OJDKEH MX MPEAbSBIATh, €CIU €My U3BECTHO,
YTO OHU JIOXXHBI. ECIM >Xe cBUAETeb U SKCTIepT
HaMepeH JaTb WM JOaeT TOoKa3aHWUsl, KOTOphIE
(HaCKOJIbKO M3BECTHO MPEACTABUTENIIO0 CTOPOHBI)
SIBJISTIOTCST JIOKHBIMU, TO TaKOW MpeacTaBUTENb
JMOJDKEH He3aMeIMTENIbHO YBEJOMUTH CTOPOHY,
KOTOpPYIO OH MpEeICTaBJsIeT, O HEOOXOAUMOCTH
WUCIIpaBJCHUSI CUTyalluM U TTOCJIEACTBUSIX HEOCY-
1IecTBIeHUS 3Toro. Kpome Toro, oH I10JKE€H Mpu-
HSTb MEPHBI MO UCHPABIEHUIO CUTYallMN, KOTOPhIE
MOTYT BKJIIOYATh B C€0S1 OTHO WJIM HECKOJIBKO CJie-
IYIOUIUX NEWCTBUM:

* MHOOPMUPOBATH CBUAETENSI UM SKCIIepTa
0 HEOOXOMIUMOCTHM 1auu MpaBAWBBIX TTOKa3aHUM;

* MPUHUMATh pa3yMHbIe MEpbI s yaepxka-
HUSI CBUAETENS WJIM IKCIepTa OT Jayd JIOXKHBIX
TMOKAa3aHUI;

* yOemuTh CBUIETES UM DKCIIepTa UcIpa-
BUTH UJIM OTO3BATh JIOKHbBIE MTOKA3aHUS;

* HCHPaBUTh WM OTO3BATh JJOKHBIE TTOKA3AHNS;

* OTKa3aTbCs MPEACTABISATH CTOPOHY, €CJIU
9TOTO TPEOYIOT OOCTOSITEILCTBA.

WHTepecHo, 4TO B OTJIMYME OT OOSI3aHHOCTHU
BO3JEPKUBATHCS OT 3aBEJOMO JIOXKHBIX 3asBICHUN
oTHocuTeabHO (pakToB [IpuHIUTIBI IBA He comep-
>KaT TaKoro Xe TpeOoBaHUSI OTHOCUTEIBLHO 3asiBJie-
HUt mo Borpocam mnpana. CoriacHo opuLIUMaTIbHO-
MY KOMMEHTapHIO, MPeICTaBUTEb CTOPOHBI MOXET
OTCTauBaTh J1000€ TOJKOBaHWE 3aKOHA, KOHTpaK-
Ta, JOroBOpa MW JIIOOOro aBTOPUTETHOIO MCTOY-
HUKa, KOTOPOE SIBJISIETCS pa3yMHO OOOCHOBAaHHBIM.

Hexotoprie cxoxue c¢ Ilpunuunamu IBA
MOJIOXKEHUSI HAlJIM CBOE BbIpakeHWEe B apOu-
TPpaXXHBIX perjiaMeHTax. Tak, mpunoxeHue K Pe-

30 ITynxkm 11 Tpunyunos [BA.
3 General Guzdelmes for the Partles Legal Representatives, Annex to the LCIA Rules, § 3, 4.

rnameHTy LCIA, koTopoe coaepxut O011ee pyko-
BOJICTBO JIJIsI IpeACTaBUTEIelt CTOPOH, YKa3bIBaeT,
YTO TIPEACTABUTEIN CTOPOH HE JOJIKHBI JejaTh
HUKAaKUX JIOXKHBIX 3asIBJICHUIN COCTaBy apOuTpaxa
wiu Cyny LCIA, a Takxe He JOJKHBI CO3HATEIbHO
MmoJiy4yaThb, COeiCTBOBATh B MOJATOTOBKE WJIN MO-
JlaraThCsl Ha JIOKHBIE J0Ka3aTeabCTBA, TIPEACTaB-
JIeHHBIe cocTaBy apoutpaxka i Cyny LCIA3.

PykoBoacTBO 1Mo aTUKe AJIs MIpeacTaBUTeIei
cTopoH, npuHsaToe B 2018 rony CuHranypckum
UHCTUTYTOM apoutpoB (SIArb),*? moumto erie
Jlajibllie: OHO MPSMO 3ampelaeT nNpeacTaBUTeNsIM
CTOPOH JieaTh JIOXKHBIE 3asBJICHUS OTHOCUTEb-
HO TIpaBa.

OnHako TIpakTU4yeckoe TpUMEHEHUe daH-
HOTO TIOJIOKEHMSI, CKOpee BCEro, BHI30BET 3Ha-
YUTEIbHBIC 3aTPYAHEHUS, TTOCKOJBKY B OTIMYHE
OT (akTOB TpUMEHEHUE WM HeNmpUMeHEeHUE
HOPM TIpaBa MpearnoJjaraeT 3HAYUTEJIbHBIA MPO-
cTop sl uMHTeprnperauuu. bosbmias dacte pa-
OOTHI IOPUCTOB, KaK MPaBUJIO, CBOJUTCS K TOMY,
yTOOBI YOEAUTh COCTaB apOUTpaxka B TOM, Kakas
MUMEHHO HoOpMa sBiseTcsl MNpuMeHuMoil. Cam
1Mo cede JaHHBIN MPOIIECC HEMPOCT, a €CU K HEMY
elre 100aBUTh OOBUHEHUE MPEACTAaBUTENST BTOPOM
CTOPOHBI B TOM, YTO OH CO3HATEJIbHO BBOJIUT ap-
OUTPOB B 3a0J1yXIcHHUE, TO pacciae0BaHUE TAKOTO
OOBMHEHMS BpPsIA AU CAeNaeT Ipoliecc doliee adh-
(beKTUBHBIM.

Kpome TOro, KpUTHUKY CO CTOPOHBI apOu-
TPaXXHOTO COOOIIECTBA BBI3BAIM TOJOXKECHMUS
0 TOM, 4YTO TpeACTaBUTEIb CTOPOHBI B Ciyyae,
KOTJa MHOM MpeJACTaBUTENb 3TOM CTOPOHBI paHee
caenan 3aBeJOMO JIOXKHOE 3asiBlieHue O (akTax,
JOJKeH He3aMeIJUTebHO UCTIPaBUTh TaKoe 3a-
SIBJICHUE — TO €CTh, [0 CYTH, COOOIIUTh apOUTpam
0 TOM, UTO €TO KoJjijiera Wiu APYroi mpeacTaBu-
TeJb CTOPOHBI cojraj. [TockosbKy BO MHOTIHUX
cTpaHax mpaBuia MOpodecCUOHaNbHON 3TUKU
0053BIBAIOT aJBOKAaTa OBITh JIOSUIBHBIM TIPEXIe
BCEro IO OTHOIICHUIO K KJIUEHTY, MOBEACHUE,
npennuceiBaemoe IlpuHuumnamu IBA, Moxer
BCTYIIUTh B MIPOTUBOPEYME C ITOM 00I3aHHOCTHIO.
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O6LweHne co ceBuaeTensamMm
U 3KCcrepTamm

Cyl111eCcTBYIOT 3HAUUTEIbHBIEC PA3IUYUSI B OTHOILICHUN
JIOTTYCTUMOCTH OOILIEHMS CO CBUACTEISIMU U DKCIIEP-
TaMU J0 CAYIIaHWI, a TaKXKe ITOMOIIU B ITOATOTOBKE
UMM TToKazaHuii. Tak, mpaBuia mpodeccuoHalIbHOM
STUKU CTpaH KOHTUHEHTaIbHOI EBporbl, K mpumepy
l'epmanum, paHee cofepskaau OOIIMI 3aIpeT Ha MO/~
TOTOBKY CBUJIETEJICH K BBICTYIUICHUIO B cyne®. XoTst
Ha HACTOSIIMIA MOMEHT B ['epMaHuM HEeT 3aKOHOIA-
TEJBHBIX OTPAHWYCHUI B 3TOM OTHOILIEHUU, TTOJrO-
TOBKa CBUIIETEJIE He TaK paclpocTpaHeHa, a ToIro-
TOBJICHHBIEC CBUAETEIN BbI3BIBAIOT HACTOPOXKEHHOCTh
y cyaeir**. B CIIIA, HanpoTuB, o0lIEHNE CO CBUE-
TeJISIMA B TIpOILIECCe TOATOTOBKM MMM TIOKa3aHW
HE TOJIbKO He 3allpeniaeTcs, HO SIBISIeTCSl CTaHAapT-
HOI YacThlO Tpoliecca, U aJBOKAThl AaXe MPOBOIST
crieliMaJIbHbIE TPEHUHTH CO CBUIETEISIMU U DKCIIEP-
TaMU, TOTOBSI MX K CITyIIIAHUSIM.

IMpuniuner IBA ¢opmanuzoBaiu yCTOSIBIIY-
10CS TIPAKTUKY MEXIYHAPOIHOTO apOUTpaka OTHO-
CUTEJIbHO OOIIEHUsI CBUIETENICH M MpeacTaBUTeIeH
ctopoH. C 0IHO#1 CTOPOHBI, MPEACTABUTETH CTOPOHBI
JIOJDKEH CTPEMUTHCS K TOMY, YTOOBI CBUIETEIBLCKUE
MoKa3aHUs OTpaXkaji COOCTBEHHOE MTOHUMaHKEe CBU-
JieTeJieM COOTBETCTBYIOLIUX (DaKTOB, COOBITUI U 00-
CTOSITEJILCTB, a TMOKAa3aHUs IKCIepTa OTpaxkalld ero
COOCTBEeHHBII aHamM3 U MHeHue®. C apyroi, mps-
MO YCTaHaBJIMBACTCS, YTO TMPEACTABUTEb CTOPOHBI
MOXET BCTpeYaThCsl CO CBUACTEISIMU U DKCIIEpTaMU
JUTST TOTO, YTOOBI OOCYIUTH U TIOATOTOBUTH UX MPE/-
CTOSIIIME TIOKa3aHUs, a TaKKe MTOMOTaTh UM B TIO/I-
TOTOBKE CBUACTENbCKUX TMOKA3aHWI M 3aKITIOYCHUS
akcriepta. [lpeacraBuTenb CTOPOHBI JaXke MOXKET

MPUHUMMBI IBA: COMNALLATECA WM HET? | AHAZTUTUKA

TIOMOTaTh CBUICTEIIO B TIOATOTOBKE €ro MoKa3aHWA
Ha MPSIMOM U TIePEKPECTHOM JOIIPOCE, B TOM UKCIIC
ITOCPEICTBOM OTBETOB Ha ITOCTaBJIEHHBIE BOITPOCHI®,

Kpome Toro, npencraBuTesib CTOPOHBI BITPaBe Orlia-
YMBaTh, IPeIarath OIUIATATH WM COITIACOBATh OIUIaTy” :

* PacXoJ0B, pa3yMHO TTOHECEHHBIX CBUIETEIEM
WJIA 9KCIIEPTOM IIpHM TTOATOTOBKE K Jade IMOKa3aHWA
JI0O TIpM Aaue MOKa3aHWi Ha CITyIIaHWW;

* Pa3yMHOI KOMIIEHCAlIUM 3a TIOTEPIO Bpeme-
HU, TIOHECCHHYIO CBUETEJIEM IIpY Jade MOKa3aHWiA
M TIONTOTOBKE K HEIA;

* Pa3yMHOTO BO3HArpaxkIeHUs 3a Mpodeccuo-
HaJIbHBIE YCIYTU BKCIepTa, HA3HAYEHHOTO CTOPOHOIA.

B cBs3m ¢ aTMM oOpaiiaeT Ha ceOsl BHUMaHUE
otuetr Komuccum ICC o apOuTpaxy v 1py>KeCTBEH-
HOMY pa3pelieHUI0 CITOPOB B OTHOIICHWM YBEJN-
YEeHUs JOKa3aTeJIbCTBEHHOMN CHUJIbI CBUICTEITBLCKUX
nokazanuit*®. CyTh JTaHHOIO OTYETa B TOM, YTO MH-
TEHCUBHas MOJATrOTOBKA CBUAECTENICH K Jade MmokKa3a-
HUI1, B TOM YHMCJIe TTUCbMEHHBIX, MOXKET CHUJIBHO I10-
BJIMSITH HA BOCIIOMUHAHWE CBUAETENSI 00 MMEBIINX
MecTo (hakTax M TaKUM OOpa3oM CEepbe3HO YMEHb-
IIMTH X TI0KA3aTeIbCTBEHHYIO CHITY.

IMpaxckue npaBuiaa®® UCXOAAT U3 KOHLEMLINT
TOrO, 4YTO TMCHbMEHHBIE ITOKA3aHUs CBUACTENCH,
Kak MpaBujIo, He TIPEIOCTaBISAIOTCS. DTO TIPeInoia-
raeT 6oJjiee orpaHUYeHHOE OOIIIEHUE MTPEACTABUTEIS
CTOPOHBI CO CBUIETEJISIMU U TTOBBIIIACT JOKA3aTeIb-
CTBEHHYIO LIECHHOCTb CBUIETEIbCKMX MTOKA3aHUIA.

[MpMeHeHue npoueaypbl
pPacKpbITUSA A0Ka3aTe/IbCTB

[TpoueccyanbHble TpaguLIMKA OOJBIIMHCTBA CTPaH
KOHTMHEHTAJIBHOTO TIpaBa He COoIepKaT MpOoLeayphl

3 Cm. Tpeumywecmeo nemeyrozo epasicoanckozo npoyecca / Jlaneoain /. The University of Chicago Law Review, 52, No
4, 1985. URL: https.//law.yale.edu/sites/default/files/documents/pdf/Faculty/Langbein_The _German_Advantage in_Civ-

il_Procedure.pdf.

3 Cm. 0630p no cyoeonvim cnopam. URL: hitps.//globalarbitrationreview.com/jurisdiction/1006587/germany.

3 [ynxkm 20 punyunos 1BA.
3 [Tynxkm 24 Ipunyunos 1BA.
37 ynxkm 25 punyunos IBA.

38 Cm. The Accuracy of Fact Witness Memory in International Arbitration: Current Issues and Possible Solutions // ICC
Dispute Resolution Bulletin 2020 Issue 1 («Tounocme pabomel namsamu y ceuoemeneil 8 MelCOYHApOOHOM apoumpaice:
npobnemul u nymu ux pewienusny // broinemenv ICC no paspewenuto cnopos 3a 2020 200. — Buvin. 1.).

3 URL: http://www.praguerules.com/.
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AHANTUTUKA | MPUHLMIMbI IBA: COTTTALLIATLCA U HET?

PacKpBITUST A0KA3aTeJIbCTB, aHAJOTUYHOM TOM, KO-
Topas cyiectByeT B AHrnuu (disclosure) unu CIITA
(discovery). Tem He MeHee maHHas mpolenypa A0-
CTAaTOYHO YAaCTO HCITOIB3YETCS B MEXIYHapOIHOM
apouTtpaxke, u I1paBuna IBA no mojgydyeHuio goka-
3aTeJILCTB B MEXIYHAPOIHOM apOUTpaxke HallpaB-
JIHBI Ha PEryJIMpOBaHWE MPOLEAYPHl PACKPBLITHS
JIOKYMEHTOB U UCXOISIT U3 MPE3yMIILIUU ee TTPUME-
HeHug?. BmecTe ¢ TeM JaHHas mpoleaypa Mpeano-
JlaraeT HaJW4ue OIpeaesIeHHbIX 00s13aHHOCTE Cco
CTOPOHBI YYaCTBYIOIIMX B JejIe IIpeICTaBUTENICH,
0e3 KOTOpBbIX OHA He OyaeT paboTaTh B OJTHOM Mepe.

IMpunuunsr IBA, wcxoasd u3 AOMyCTUMOCTU
HCITOJIb30BaHUs MPOLEAYPHl PACKPBITUSI TOKYMEH-
ToB* B MEXIYHApOZHOM apOuTpaxe, yCTaHABJIM-
BalOT TakxXe O00S3aHHOCTU TPEACTaBUTENST CTOPO-
HBbI B CJlydae BO3MOXKHOCTHM TpMMEHEHUSI TaHHOM
npouenypbl. Tak, eciu apOuUTpaxkHoe pa3doupa-
TeJIbCTBO MpeAriojiaraeT Win OyaeT MpearoJjaraThb
IMpUMEHEHUEe IIpOLEeIyphl IIpeaocTaBlIeHus (pac-
KPBITHS) TOKYMEHTOBY, MpenCcTaBUTENIO CTOPOHLI
cieayeT IpOoMH(OPMUPOBATh KJIMEHTa O HEOOX0-
JUMOCTU COXPaHEHMsI, HACKOJBKO 3TO BO3MOXKHO,
JIOKYMEHTOB, B TOM YMCJIe 3JIEKTPOHHBIX, KOTOPBIE
B COOTBETCTBUM C TOJIMTUKOM XpaHEHUS TOKYMEH-
TOB WU TIPAKTUKON OOBIYHON KOMMEpPUYECKOI /esi-
TEJIbHOCTU MOTYT OBITh YIaJICHBI Y KOTOPhIE ITOTECH-
LIMAJIbHO MOIYT UMETh OTHOLIEHHE K apOUTpaxy*.
Takum ob6pazoM, ITpunuunsl IBA, mo cytu, pac-

IIUPSIIOT 0013aHHOCTU CTOPOHBI MPU MPUMEHEHUU
MPOLEAYPhI PACKPHITUS JOKYMEHTOB IO CPABHEHUIO
CO CTaHIapTOM, ycTaHOBJEHHBIM B IlpaBuiax IBA
MO TOJYYEHUIO J0KAa3aTeIbCTB B MEXIyHAPOIHOM
apouTpaxe.

IMTpunnunsr IBA BoznaraioT Ha TpeacTaBUTE-
JIsl CTOPOHBI OO0S3aHHOCTH TIOJIHOCTBIO TIOMOTAaTh
CTOpPOHE B OCYIIECTBICHUU IPOLEAYPHl PACKPBI-
TUSI J0Ka3aTeJbCTB, B TOM YHMCJE TpeaynpexaaTh
O TIOCJIEACTBUSIX HETPEICTaBICHUSI TOKYMEHTOBY.
IIpencraBuTeb CTOPOHBI HE AOJKEH CKPBIBATh UC-
TpeOOBaHHbIE TOKYMEHTBHI U COBETOBAaTh CTOPOHE,
KOTOpPYIO MPeACTaBIsIeT, CKPbIBATh TaKME JOKYMEH-
TeI®. [puHumnel IBA Takke Bo3iaraloT Ha mpei-
CTaBUTEJIEH CTOPOH 00SI3aHHOCTb HE MCITOJIb30BaTh
MPOLIEAYPY PACKPBITHS TOKA3aTEIbCTB B HEHAJIEKa -
IIKX 1EeIsIX, TAKUX KaK OKa3aHue JaBJICHUS Ha Ipy-
rMe CTOPOHBI UM HEOOOCHOBAHHOE 3aTATHBAHUE
pasouparenbctBa®. UsmeHenus B Permament LCIA,
npuHsaThie B 2014 romy, yKa3blBaloT, YTO MpeICTaBU-
TeJb CTOPOHBI HE JIOJDKEH CO3HATEJIbHO YKPbIBATh
WA CONEMCTBOBATh COKPBITUIO JIOOOTO TOKYMEHTA
(imubo ero 4yacTu), €Cciu MpeacTaBIeHne TaKoro J0-
KyMeHTa ObLIIO YKa3aHO COCTaBOM apOuTpaxka®’.

BMecte ¢ Tem WuCMOAb30BaHUE TTPOIIEIYPHI
discovery He sBisieTcsl 0OIIEepacIpOCTPAaHEHHBIM
SIBICHUEM B MeEXIyHapoaHOM apoutpaxe. OHa,
Kak TMpaBWIO, MPUMEHSETCS B KPYMHBIX U CJIOXK-
HBIX CIIOpax, HO BCE Yalle ObIBalOT CUTYalluu, KOTa

“ Cmamos 3 Ipasun IBA no nonyuenuio dokasamensbcmes 6 medxicoynapoonom apoumpadxice // Bronnemens ICC no paspewenuio
cnopog 3a 2020 200.

' Ananozuunoti npoyedype discovery, ucnoavzyemoii ¢ CIIA.

2 Ymo, cobCcmenHo, MOJNCHO NPeOnoLodICUMb NPAKMUYECKY 80 6CeX CAYUAAX NPU pa3dupamenscmee no peiameHmam
ICC, LCIA, SCC, SIAC u unvix sedywux apObumpasjicHvlx yenmpos. Bnpouem, npoyedypa packpvlmusi 0OKA3amenbCme
NPaAKmuyecku HuKo20a He npumensemcs npu pazoupamenvcmesax no peenamenmam MKAC npu TIITT P®, MKAC npu TIIIT
Yrpaunvr, MAC npu TIIIT Benapycu. [lpasicckue npaguna maxaice UCKIOYAOM NPUMEHeHUue OAHHOU NPOYeoypbl.

# [ynxm 12 Pykosooswux npunyunos IBA.

“ [Mynxmor 14, 17 Hpunyunos [BA. Ilpasuna 1BA o noayuenuu doxazamenscme (n. 5 cm. 9) ykasviearom: « Ecau 6e3 npuem-
NeMbIX 00BSACHEHUI CMOPOHA He npedcmaesisien Kakou-1ubo 00KYMeHm, 3anpOueHHbIl 6 X00amaucmee o npedocnagieHuu
OOKYMEHMO8, 8 OMHOUIEHULU KOMOPO20 OHA CBOEBPEMEHHO He 3As8ULA 03DAIICEHULL, d PABHO He NPeOCmagasien Kakou-muoo
OOKYMEHM, KOMOPblIl O0IIHCEH ObINb NPEOOCMABIEH N0 PACROPAAICEHUIO COCMABA apOumpa’ca, cCocmas apoumpatica enpage
coenams bl800 O MOM, YMO MAKoL OOKyMeHm Obll Obl Hebnazonpusmer O0isk UHMEPECco8 Mot CMopoHvLy. [lannas Hopma
VHOTHOMOYUBAEMm COCMAS apoumpaica coenams max nazvleaemvlii adverse inference, mo ecmos 8bl8600 0 MOM, YMo OaHHbLE
00KYMeHmbl C8UAeMeAbCmMEo8any NPOMuUe NO3UYUU CIOPOHbL, KOMOPAsA Ux He npedcmaguad; makum oOpasom, 3aseneHue
8MOPOLL CINOPOHBL CHUMAECTNCA OOKA3AHHBIM.

# [ynxm 16 Ipunyunos 1BA.

# [ynxm 13 Ipunyunos 1BA.

47 General Guidelines for the Parties’ Legal Representatives, Annex to the LCIA Rules, § 5.
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CTOPOHBI OTKAa3bIBAIOTCS OT Hee. YTo ke KacaeTcs
CMOPOB Ha HEOOJBIIYI0 CYyMMY JUOO (haKTUYECKU
HECJIOXHBIX, TaM €€ TPUMEHEHHE BOOOIEe BPSII
g umeetr cmbica. CymectBytomas B [IpuHIm-
max IBA mnpe3ymIius TpUMEHEHUS IPOLETYpPhI
discovery 1 HajoXeHUE Ha MPEACTaBUTENST CTOPO-
HBI B CBSI3Y C 9TUM JIOTIOJIHUTEIbHBIX 00s13aHHOCTE
HE BCErJIa OIpaBJaHHbI, OCOOCHHO Ha IEepPBOHA-
YaJIbHOW cTanmuu pa30upartesbCcTBa, KOTAa pelleHne
0 TIpMMEHEeHUM Tpoueayphl discovery He MPUHSITO
CTOPOHAMU WJIN apOUTpaMU.

CaHKLMU B OTHOLLIEHUMU
npeAcTaBUTENIA CTOPOHDI

OTCyTCTBHE YCTAaHOBJIEHHBIX CAHKIIMIA 3a HEHaJIe-
Kallee MoBeAeHUE TPEACTaBUTEISI CTOPOHBI MHOTIA
MPUBOAMIO K TOMY, UYTO HEKOTOpbIE HEI0O0pPOCOo-
BECTHBIE CTOPOHBI JIMOO WX MPEICTaBUTEIN CUUTA-
JIM, 4TO apOUTPBI HE UMEIOT HUKAKUX CPENICTB OOPb-
ObI CO 3JI0YNOTPEOJEHUSIMU C UX CTOPOHBI, TAKUMU
Kak TIOJIeJIKa WJIM YHUYTOXEHUE H0Ka3aTesIbCTB,
3aTsATMBaHUE TMpolecca, OOIIEHWe ¢ apoOUTpOM
10 BoIpocaM apOuTpaxka BHE paMOK apOUTPaKHOTO
pa3dupareabCTBa.

BaxubiM HoBiiectBoMm [IpuHummnoB IBA cra-
JIO BBEACHWE MEp OTBETCTBEHHOCTHU IPENCTaBUTEIIS
CTOPOHBI B CJlydae HapyllIeHUs TaHHBIX PUHIIUIIOB.
Tak, nmocjie yBeAOMJIEHUSI CTOPOH 00 MMEBILIEM Me-
cTo (pakTe HapylIeHUWs IPEeICTaBUTEIEM CTOPOHBI
MpaBui, ycTaHOBAeHHBIX B [IpnHumnax IBA, coctas
apOuTpaxKa J0JDKEH MPeIoCTaBUTh CTOPOHAM pa3yM-
HYIO BOBMOXKHOCTb TPOKOMMEHTHUPOBATh TaHHOE Ha-
pyiurenue. [Tocie 3Toro cocraB apoUTpazka MOXET*:

* MpeaynpeauThb MPeACTaBUTES] CTOPOHBI;

* CclenaTh COOTBETCTBYIOIIINE BBIBOJIBI
MPU OLIEHKE J0Ka3aTeJbCTB UIN IOPUINIYECKUX T0-
BOJIOB, Ha KOTOPBIE CChUIACTCS MPEACTAaBUTEb CTO-
POHBIY;

* y4ecThb HeHajJjiexalee MoBeeHue MpeacTa-
BUTEJSI CTOPOHBI MPU pacripefeieHU apouTpax-
HBIX PacXOMIOB, C YKa3aHMEM B CTyyae HEOOXOAMMO-

# [ynxkm 26 Ipunyunos 1BA.

e [PVHLLAMI IBA: COMTTALLUATECA MM HET? | AHATUTUKA

CTH, KaK 1 B KaKOi Mepe HeHayiexXallee roBeaecHUE
MpeICTaBUTENISI CTOPOHBI IIPUBEJIO COCTaB apOUTpa-
’Ka K MI3MEHEHMIO MTOIX0HAa B YaCTU OTHECEHMUST pac-
XOIOB;

* MPUHATH JIIOOBIE APYTUE YMECTHbIE MeEphl
IUIsT 00eCITeueHUs! CIIPaBeIJIMBOCTA U OOBEKTUBHO-
CTU pa3douMpaTeIbCTBA.

JaHHble Mepbl, 0e3ycI0BHO, ropa3mo 0OoJjiee
MSITKHE II0 CPaBHEHMIO C TEMH, KOTOpPBIE MOTYT
OBITb TIPUHSATHI HALMOHAJIBHBIMU aCCOLUALIASIMU
aJBOKATOB I10 OTHOLIEHUIO K CBOMM WIeHaM, BKJTIO-
yasl HapylIeHUe MpaBU IpodecCuoHaTbHON 3TH-
k. OgHAKO, YUYUTBIBAsI, YTO IOJHOMOYHMS COCTa-
Ba apOUTpaxka OrpaHWYEHBI TOJIBKO TeM OOBEMOM,
KOTOPBII TPEIOCTaBJIeH €My CTOPOHaMHU, OBLIO
OBI CJIOXKHO HAACIUTh apOUTPOB ITPaBOM IIPUMEHSITh
OoJiee cepbe3HbIE MEPhI BO3ACHCTBUS Ha CTOPOHBI
U VIX TIPELICTABUTEIIEN.

Tem He MeHee maXke 3TU ITOJIOKEHUST BBI3Ba-
JI1 OCTPYIO KPUTHUKY cO CTOpoHHI llIBeitliapckoii
apouTpaxHoii acconmanuu (ASA). B yactHOCTH,
IIBEMIIapCKHE KOJIJIETM YKa3bIBajlK, 4TO (YyHK-
el apOUTPOB SBJISICTCS TIpEXIE BCEro paspe-
IIEHWEe CITOPOB, a HE NpUMEHEHWE TUCIUTIIN-
HapHBIX Mep K IpeacTaBUTEIIM CTOPOH. OOBIYHO
JUCLHUIUIMHAPHBIM ~ BO3ACHUCTBUEM 3aHUMAIOTCS
HallMOHAJbHBIE accolManuu opuctoB. Haoxe-
HUE CaHKIWI Ha MPeACTaBUTENSI CTOPOHBI MOXKET
MoJOpBaTh AOBEpUE B CIIOCOOHOCTH COCTaBa ap-
OuTpaxa paccMaTpUBaTh CIIOP HEUTPAIbLHO U Oec-
npuctpactHo. KpomMme TOoro, mpMMeHEHHE CaHK-
LW K TIPEeICTaBUTEIISIM CTOPOH, CKaXXeM, B CBSI3U
C 3aBeJOMO JIOXKHBIM 3asBJICHUEM OTHOCHUTEIBHO
(hbaKTOB MM B CBSI3U C PACKPBITUEM JT0KA3aTEIbCTB
noTpedyeT OT cocTaBa apOUTpaxka pacciieIOBaHUS
XapakTepa OOIIEeHUST MEXIy CTOPOHOM W TpeacTa-
BUTEJIEM. DTO HE TOJIbKO HAPYIIHUT IOPUINYCCKYIO
npuBuieruio (KOHGUASHLUMATBHOCTL OOILIEHUS
MEXIYy CTOPOHOH M MpeAcTaBUTENIeM), HO cIejlaeT
HEBO3MOXKHBIM OECIIPUCTPACTHOE pPAaCCMOTPEHME
criopa I10 CYIIEeCTBY 3TUM K€ COCTaBOM apOMTpazka
(B cuy gocTymna K BHYTPEHHUM KOMMYHUKAIIASIM
MEXIY CTOPOHOI U IIpeICTaBUTEIIEM ).

# 30eco umeemcesn 6 6udy adverse inference, 0 KOMmopom YNOMUHAAOCD BbLULe.

S0 URL: https:

www.arbitration-ch.org/en/asa/asa-news/details/983.statement-on-the-global-arbitration-ethics-coun-

cil-discussions.html.

CeHTa6pb-OKTa6pb 2020, N2 7 (22) | 81



AHANTUTUKA | MPUHLMIMbI IBA: COTTTALLIATLCA U HET?

KoneuHo, cutyarus Morja Obl UBMEHUTHCS B CITY-
yae CO3MaHWsl HEKOEro MeXIyHapOJHOIo OpraHa,
AQHAJOTUYHOTO HaIlMOHAJIBHOUW accoldalliv aaBo-
KaToB, IIEJbI0 KOTOPOIO SBJsUIach ObI MpoOBepKa
COOJIIOIEHUST 3TUYECKUX TPUHLIMIIOB IOPUCTAMMU,
BOBJICUEHHBIMA B MEXIYHApPOIHBI apOuTpax,
U TOTEHILMAJbHO oO0jajaroliero Oojee IMPOKU-
MM TIOJITHOMOUMSIMM B OTHOIICHWM TPUMEHEHUS
CaHKIIMIA 3a HapylleHWe MpaBWJI MpodecCuoHaIb-
Hot aTuKu. Co31aHNe TaKOrO opraHa o0CyXIaaoch
B 2015 rogy B ZKeHeBe HedopMaibHOI paboueit
IpymIou, co3naHHoit ASA mpu ydacTuu mpenacra-
BUTEJIC Pa3IUIHBIX apOUTPaKHBIX MHCTUTYIIUIA !,
OJTHaKo, CYJs MO BCeMy, JaJbllle OOCYXICHUS UIeU
JIEJIO He TTOIT0>2,

XoTenoch Obl TAKXKE OTMETUTh, YTO B JIMTEpa-
Type HeT YIIOMUHAHUI O MPUMEHEHUU apOuTpamMu
KaKMX-JIMO0O M3 OMUCAHHBIX BBIIIE MEp. DTO MO-
JKET CBUIIETEbCTBOBATh KakK O ToM, uto IlpuHIu-
mbel IBA okaspIBaloT MpOo@UIaKTUIECKOE BIUSIHUE
Ha TMOBeICHNE MPeaCTaBUTEe CTOPOH, TaK U TOM,
YTO COCTaBBbl apOUTpaXka He CTPEMSTCS B CUJIY TeX
WM MHBIX IPUYMH MPUHUMATh Ha MPAKTUKE MEPBI
B OTHOILIEHWUM TIPECTaBUTENIe CTOPOH.

BmecTo BbiBOAA

OTBeT Ha BOMpPOC, CTOUT JIM CTOPOHAM COTJIallaTh-
cs Ha mpuMmeHeHue [lpuHiunos IBA B apoutpax-
HOM Da30upaTesibcTBe, CKOpEee OTPULATENIbHBIN,

SLURL: https:

YeM MOJOXUTeNbHBbIN. [TpusHaBas, uyto [IpruHIIUITBI
IBA MoryT chirpaTh HOCTaTOYHO CEPbE3HYIO POJIb
B YCTAHOBJIEHWU TIPAaBUJ WIPHI UIST MPEACTaBUTE-
JIell CTOpOH, CJenyeT OTMETUTh, UYTO HEKOTOphIE
X TIOJIOXEHMST CYIIECTBEHHO MEHSIOT MPUHIIMITBI
NpoheCCUOHAIBHON 3TUKU aaBOKATOB W3 MHOTHUX
CTpaH KOHTMHEHTAJIbHOW CHUCTEMbl W BO3JararoT
Ha apOUTPOB HECBOWCTBEHHBIE UM (DYHKIMU. [Toa-
Tomy nnpuMeHeHue [Tpuniumnos IBA B mojHOM 00b-
€M€ MOXET OKa3aThCs CIOPIPU30M W IJII CTOPOH,
W JUTSL UIX TIPEICTaBUTENEH.

Kpome Toro, xots I[Tpunuumnsl IBA mpusBaHbl
YBEINUYUTh 3P PEKTUBHOCTh apOUTPaKHOTO pa3ou-
paTenbCcTBa, MX MCMHOJb30BAaHME MOXKET IMPUBECTU
K MIPSIMO MPOTUBOIOIOXHOMY 3¢ dekTy. Tak, ecnu
cTopoHa OyIeT HacTauBaTh Ha paccielOBaHUU CO-
CTaBOM apOuTpaxka SIKOObl UMEBIIMX MECTO ClIyda-
€B HapyIIEHUI CO CTOPOHBI MPEACTABUTEIIS IPYrOi
CTOPOHBI, 3TO MOXET CEPbEe3HO 3aTSIHYTh U YCIOX-
HUTBH TIpoliecc.

ITpenacraBuTen M CTOPOH M3 aHTIOCAKCOHCKOM
CHCTEMBI TIpaBa, HAIPOTUB, OYAyT CKJIOHHBI MpHU-
MeHATh [IpuHiunsr IBA, mockoiabKy WX HalMo-
HaJbHbIE MpaBuja Npo(eccuoHaTbHON A3TUKHU YKe
coliepkaT CXOIHBbIE TOJIoXeHUs. Bripouewm, eciu
Takue MpeACTaBUTENM YyXe MOTUUHSIOTCS MOA00-
HBIM MpaBUJaM B CUJTy HallMOHAJIBHOTO PETYIUPO-
BaHUS, HEOOXOAUMOCTb TOMOJHUTEIBHOTO «yCHU-
JICHUsI» UX TOBEAEHUS TocpencTBoM [IpuHIMITOB
IBA BBI3BIBa€T COMHEHMUSI.

www.arbitration-ch.org/en/asa/asa-news/details/983.statement-on-the-global-arbitration-ethics-coun-

cil-discussions.html.

32 Cm. Geisinger E. Soft Law and Hard Questions: ASA’s Initiative in the Debate on Counsel Ethic in International Arbutration
// The Sense and Non-Sense of Guidelines, Rules and other Para-regulatory Texts in International Arbitration. ASA Special

Series, No. 37, JurisNet, LLC, 2015.

82 | Arbitration.ru



MPAKTUKA SCC MO OTBOAY APEUTPOB | AHANTUTUKA

NMPAKTUKA APBUTPAXXHOIO
MHCTUTYTA TOPIrOBOU MNMAJIAThHI
I CTOKIOJIbBMA MO OTBOAY
APBUTPOB

Mansors

crnopax no PernmamMeHTYy ApOUTpakHOTO MHCTUTYTa TOProBOil manaThl T.
CTOKTOoJIbMa OKOHYATEIBHOE PellicHHe TI0 BOMPOCY 00 OTBOJE MPUHUMA-
eTcs npabiaeHueM ApoutpaxkHoro uHctutyta TITIC (nanee — mpaBieHue).
ExxeronHo mpaBieHMe paccMaTpUBaeT HECKOJBKO 3asiBJIeHUI 00 OTBOIAX
apouTpoB. OTMeUaeTcsl, YTO pellieHUsI OCHOBBIBAIOTCSI «Ha TIPUMEHUMOM IIpaBe,
a takke Permamenrte TIIC u cnoxwusiueiics npaktuke. TITIC Takke mpuHUMAaeT
Bo BHUMaHue [TpaBuiia Mo KOHGIMKTY MHTEPECOB B MEXITyHAPOJIHOM apOUTpaxke,
pa3paboTaHHble MeXIyHapOIHOM accolMallieil JopucTOB».
ITpaktrka o otBoxy apouTpoB npasiaeHreM TIIC HaunHas ¢ 2000 roga nocra-
TOYHO JIETAJIbHO UCCJIeI0BaHA U OMYOJIMKOBaHA B pa3IMYHbIX UCTOYHUKaX'. CTaTh-

Poma 3vikoe CTHKA TTOKA3bIBACT, YTO YMCJIO 3asIBJIECHUI 00 OTBOJAX apOUTPOB B MOCJICAHUE TObI
napmHxep pacTeT, BMECTE C TeM YMCJIO OTBEIEHHBIX apOUTPOB OCTACTCSI HEOOIBILINM.
lo BHyTpeHHUEe u MeXKayHa- Yucno 3aseneHui OTBeaeHo apbu-
A poaHbie aena 06 oTBOAE aP6UTpPOB Tpoe
2000 135 4 0
2001 130 2 1
2002 120 3 0
\ 2003 169 4 0
N 2004 123 10 0
Bukmopus Inaoviweea 2005 100 11 (6)2
fopucm 2006 141 6 10
2007 170 5

I Ohrstrom M. Decisions by the SCC Institute regarding challenge of arbitrators. Decisions
1999—2002 // Stockholm Arbitration Report 2002, Issue 1; Magnusson A., Larsson H. Recent
practice of the Arbitration Institute of the Stockholm Chamber of Commerce: prima facie deci-
sions on jurisdiction and challenges of arbitrators. Decisions 2003—2004 // Stockholm Arbi-
tration Report 2004, Issue 2. P. 47—84; Jung H. SCC Practice: Challenges to Arbitrators. SCC
Board decisions 2005—2007 // Stockholm International Arbitration Review 2008:1; Lindstrom
N. Challenges to Arbitrators — Decisions by the SCC Board during 2008—2010 // Materials of
the SCC Arbitration institute. 2012. P. 35—58; Ipp A. H. SCC Board Decisions on Challenges to
Arbitrators 2013—2015; Ipp A., Care R., Dubeshka V. SCC Board Decisions on Challenges to
Arbitrators 2016—2018.

2 [lockonbky 6 mpex cayuasx omeoo Obli 3aA64eH 8 0OHOM U MOM Jice 0ee, d 8 HeMblPex CAYHAIX
— 00HOMY U momy Jce apoumpy 6 pazHuix 0eaax, Ho N0 0OHOMY OCHOBAHUIO, MOJICHO 2080PUMb
0 mom, umo eceeo 8 2005 200y 06110 3a5161€HO uiecms, a He 00UHHAOUAMb 0ME0008.
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MpodonxceHue mabauypl

2008 176 4 1
2009 215 3 2
2010 197 7 1
2011 199 4 4
2012 177 2 2
2013 203 2
2014 183 14 1
2015 181 1
2016 199 16 4
2017 200 6 0
2018 152 11 4
2019 175 9 1
UToro 3345 121 (116) 34

Yrto06s1 porumocTpupoBath pakTuky TTIC 1o oT-
BOZaM apOWTPOB, PACCMOTPUM HECKOJBKO HamOo-
Jiee TAIMUYHBIX TPUMEPOB.

1. ApbuTtparkHoe nesno
TNCV (046/2007)

Hemeu: Hcnanous.
Omeemuux: Illseyus.

Dakxmut paccmampusaemozo oeaa

Komnanun w3 HMcaanwaum u IBeuuun sBas-
JIUCb CTOpPOHAMU AaKIMOHEPHOIro corjalie-
Hus. B mpocbbe 06 apbuTpaxe MCTel CChlialics
Ha TO, YTO OTBETUMK B HapylleHUE COTJalleHUS
aKLMOHEPOB MpoJaj CBOY aKIIMU KOMIAaHUU Tpe-
TbUM JMuaM. JIas paccMOTpeHUs cropa Oblia
chopMupoBaHa KoOJUIETUS U3 TpeX IIBEACKUX
apOUTpoB. ApOUTP, Ha3HAYEHHBIH UCTLOM,
MPU PaCKPLITUU MHGPOPMALIMU yKa3all, 4YTO B ApY-
FOM CIIOpe OH BBICTYMNaJ B KayecTBE MPaBOBOIO
9KCIepTa Ha CTOPOHE TPeTheil KOMMaHUU, KOTO-
pasi cyausiach NIpOTUB OTBETUMKA.

1lo3uyus omeemuuxa

OTBETUMK 3asIBUJI OTBOJ apOUTpPy ucTia. OTBETYMK
OTMETWJI, YTO, MOXET OBbITh, apOUTP U HE SIBJISIETCS
MPUCTPACTHBIM WJIM 3aMHTEPECOBAHHBIM B JTaHHOM
criope, ofHako (hakT €ro yJyacTusi B IpyroM crope
B KayecTBe MPaBOBOTO 3KCMEpPTa HA CTOPOHE OMITO-
HEHTa NIeJlaeT KaHAMIATypy JNaHHOTO apOuTpa He-
TMIPUEMIIEMOWA.

Hosuuus ucmua
Poab apbutpa B apyroMm mpolecce orpaHM4YuBa-
Jlach JIWIIb TTOATOTOBKOM MPaBOBOrO 3aKJIIOYEHUS,
a He TpeICcTaBJIeHUEM WHTEPECOB CTOPOHBI, BbI-
CTymnaBllIeil MPOTUB OTBeTUYMKa. JIBa 3THUX Aena co-
BEPIIIEHHO HE CBSI3aHBI, Y HUX APYyTHe CTOPOHBI
U IpeaMeT cropa. bosee Toro, mockoiabKy OTBETUMK
He yTBepKIaeT, YTO apOUTpP 3aBUCUM WJIM MIPUCTpaAC-
TeH B OTHOLLIEHUU OJHOI U3 CTOPOH CIopa, yxKe 3TO-
ro JOCTaTOYHO, YTOOBI HE OTBOAUTH apOUTpAa.
Mexay TeM HCTell TOMOIHUTEbHO COOOIINI,
YTO apOUTpP OKa3bIBaJl YCAYTU MPEACTABUTEIIO UCT-
na B 2004 rogy B TeUEHME LIECTU MECSLEB B CBI3U
¢ apyrum apoutpaxem. [Tocne atoro Brjtots 10 2007
roga Mexay TpeacTaBUTEASIMU UCTLHA U apOUTPOM
He OBIJIO KaKUX-I100 JeJIOBBIX CBSI3CH.

Pewenue npasaenua TIIC
HccaenoBaB 10BOABI CTOPOH, TMpaBJeHUE PEIIUIO
YIOBJETBOPUTH 3asiBJIieHUE 00 OTBOJE apOUTpa.

Kommenmapuii

KiroueBoit 3agaueit TIIC saBnsieTcs co3manue 6a-
TOTIPUSITHBIX YCIIOBUI I TipoBeaeHust 3P dex-
TUBHOTO TIpollecca W BBIHECEHUSI WCITOJJHUMOTIO
peweHus: «Illpu pewenuu eonpocos, He Haweouux
peeyauposanus 6 Hacmosiujem Peenramenme TIIC...
doaxcen deiicmeosams 6 dyxe eeo [ Peenamenma TIIC]
NOA0JCEHULL U NPUAOICUMb 6Ce PA3YMHble YCUAUS,
umobvl 6ce apoumpajicHvle peuleHus NpPUBoOUAUCH
6 ucnoanenue»®. OnMcaHHasl CUTyallMsl OXBaTbIBa-
etcst OpankeBbIM criickoM IlpaBun IBA, moaTto-
my npapieHue TIIC pemmio He «<MHGUIIMPOBATH»
BECh COCTaB apOUTpaxka M UCKJIOUYUTh B OyIyIIEM
BO3MOXKHOCTb OTMEHBI apOMTPaxKHOTO pEIIeHUS
CyJIOM, a TaKXKe YIPOCTUTh €ro UCITOJHEHHUE.

3 [lynkm 2 cm. 2 Apoumpasicnoeo peenamenma Apoumpaxcroeo uncmumyma Topeoeoii nasamut e. Cmokeoavma, 2017.
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B ony0iMKoBaHHOI TpakTUKe pelleHUid TpaBie-
HUSI MO OTBOAAM MOXKHO HAWTU P TTOXOXUX e,
B KOTOPBIX apOWTPY 3asBISICTCS OTBOA BBUIY €rO
y4yacTHsl B cTaTyce MpaBOBOTO 3KCIEpTa B JAPYroM
Jiesie, CBSI3AHHOM C OJHOM U3 CTOpPOH criopa. OnHa-
KO caMmo 1o cebe yyacTue B pOJu dKCIepTa He Bie-
YeT aBTOMATUYECKOTO OTBOJA apOUTpa M 3aBUCUT
OT KOHKPETHBIX OOCTOSITEILCTB Jea.

2. ApbuTtparkHoe aeno
TNCV (068/2010)

Hcemeu: Ilseyus.
Omeemuux: Hudepranockue Anmunvckue ocmposa.

Daxmot paccmampueaemozo deaa

Mezxy MCTIIOM 1 OTBETYMKOM OBLIT 3aKITIOYEH JIUIIEH-
3MOHHBII TOrOBOP Ha UCIOJIb30BaHUE MPOrPaMMHOIO
obecrieueHusi. [ToMMMO 3TOrO WCTLOM OBLT 3aKITIO-
YEH JINILIEH3UOHHBI JOTOBOp C APYroil KOMITAHUEH,
KOTopasi SIBJISIETCS MPSIMBIM KOHKYPEHTOM OTBETUYM-
Ka. B pesynsrare HeCaHKIIMOHWPOBAHHOTO MCMOJb-
30BaHUS JAHHBIX OTBETYMKA KOHKYPEHTOM OTBETUYMK
MPUTPO3UIT 000UM obpallieHueM B cyll. B 3Toii cBs3u
ucren; oopatwicsa B TTIC ¢ mpockOoii BEIHECTU Je-
KJIapaTMBHOE pelIeHNE O TOM, UTO MCTELl HE HAPYILIVT
CBOMX 00513aTEIbCTB IO JIULIEH3UOHHOMY TOTOBOPY.

Ilo3uuus omeemuura

OTBETYMK 3asiBUJ OTBOJ apOMTpPy MCTIIAa Ha TOM
OCHOBaHUWH, 4YTO apouTp B [ToaATBEpXKACHUN O Ha-
3HAYEHMWU apOUTPOM PaCKPBLI CIEAYIOIINE 00CTO-
satenbcTBa. Opuanyeckas ¢gpupma 3Toro apouTtpa
MpUHUMAajJa ydacTMe B YeThIpeX IPYyTUX JeJiax,
Kacalolluxcsi KOMITaHUU MUCTLA, — B JBYX CIIOpax
Ha CTOpPOHE UCTIA U B IBYX MPOTUB. TakxKe apoOUTp
KOHCYJBTUPOBAJ UCTIIA B KOPIIOPATUBHOM CIEJIKEe
MeHee Tpex JieT Hazaa. OTBEeTYMK CUes, YTO yKa-
3aHHbIE OOCTOSITEIbCTBA TOAIMANAIOT TIOA JCii-
ctBue OpanxeBoro criucka [Ipasun IBA.
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Ilo3uuus apbumpa

ApOUTp BIOCJIEICTBUM TTOSICHUJI, YTO YEThIpE yKa-
3aHHBIX JIeJla UMEJIM MeCTO 0oJjiee TpexX JieT Haza,
a MIOTOMY He TTOAITamaroT Iof aeiictBue OpaHkeBo-
ro criicka. YTo KacaeTcst KOPIOpaTUBHOM CHEIIKH,
TO ero mopuandyeckasg ¢upma ydacTBOBaJla JIMIIb
B YaCTH KOMIUJIEKCHOM CIIEJIKH.

Pewenue npaeaenusa TIIC
[TpaBneHne TIPUHSIIO pellIeHNUEe YIOBJICTBOPUTh OT-
BOJ apOUTpa.

Kommenmapuii

[Mpu HanMMUYUM OCHOBAaHMIA, ycTaHOBJICHHBIX OpaH-
KeBbIM crniuckoM, I[IpaBuna IBA mpennuchiBaioT
cienytouee: «/lpu naruvuu hakmoe uiu obcmos-
menabcma, Komopbie Mo2ym, no MHEHUI CIOPOH, Bbl-
36amb COMHeHUs 8 OecnpucmpacmHocmu uau Hesa-
sgucumocmu apobumpa, nocaeoHuil 00AICeH PACKPbIMb
makue @akmol Uuau 00CcMOAMENbCIMEA CIMOPOHAM,
apoumpad)icHoMy UHCIMUMYMY UAU UHOMY HA3HAYA-
rouemy opeany (ecau maxkoeol umeemcs u ecau 3mo
mpeOyemcsi C02AACHO NPUMEHUMOMY pe2iaMeHmy)
u dpyaum apoumpam, ecau markoawie UmMeromcs, 00 8bl-
paicenus coenacus Ha HA3HaveHue U, ecau maxoe
coenacue yyce 0aHo, KAk MOAbKO apbumpy cma-
Hem U36ecmHO 0 MaxKux gakmax uiu o6cmosmens-
cmeax»*. 3aMeTuM, 4TO ToNaJgaHue TeX WU MHBIX
(akToB mon nmeiictBue OpaHKeBOro CIMCKa CaMo
1Mo cebe He SABISETCS CBUIAETEILCTBOM MPUCTPACT-
HOCTU apOuTpa, OHAKO JAaeT CTOPOHE OCHOBAHMSI
YCOMHHTBCS B TapaHTUSAX YECTHOTO U PaBHOTO
npouecca’. [loaTtoMy oTBoA apOuTpa 31eCh pac-
cMaTpUBaeTCs Kak MEHbIIIee U3 30J1 TI0 CPAaBHEHUIO
C MEePCIEeKTUBOM OTMEHBI apOUTPaXKHOTO PEIICHUS
cynmoM. Ha Hai B3rJ1sii, UMEHHO 3TOM JTOTMKOM py-
KoBojacTBoBajioch npasiaeHue TIIC, npuHumas pe-
1eHue 06 oTBOJE apouTpa.

Cnyyam, korma apObuTp TmpodecCuoHalIbHO
WK (pMHAHCOBO CBSI3aH C OJHOW M3 CTOPOH, TO-
KAy, SIBJSIOTCS CaMbIMU PAacIpOCTpaHEHHBIMU
cpeau paccMaTpUBAaeMBbIX MPaBJICHUEM 3asBICHUN

* [lynkm «a» cm. 3 Pykosoosaujux npuryunog MeicoyHapooHoll accouyuayuu pucmos 0mHoCUmeabHo KOHPAUKmMa unmepe-

€08 6 MeJcOyHapoOHoM apoumpaice.

3 [Iynkm 3 u. 11 Pykoseoosuux npunyunoé Mexcoynapooroil accouuayuu pucnmos 0mHOCUMENbHO KOHGAUKMA UHMePecos

8 MexcoyHapoOHoM apbumpaice.
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00 oTBOmE apouTpoB®. B Takux genax mpasieHUE,
KakK MpaBUJIO, 3aHUMAET JOCTATOYHO XKECTKYIO M0-
3UIIMIO, YTO B MOJIHON Mepe COTJacyeTcsl CO CTaH-
nmaptamu I1pasun IBA. Hanbosee yacto Takue cu-
TyalliM BO3HUKAIOT B CIOpPAX MEXIY IIBEACKUMU
KOMITAaHUSIMU, KOTOPBIE MPEACTABICHBI IIBEICKU-
MU Xe opuandeckumMu upmamu’. Tem He MeHee
M3BECTHBI TakKXe M MpPUMEpbl OTBOAA apOUTPOB
B Aejax ¢ yyactuem ctopoH u3 CHI. Hampumep,
B aene U (207/2009) mexny kommanussmu u3z CHIA
u Poccum xomaraiictBo 00 0TBOJE OBLIO 3asIBIECHO
poccHiicKoMy apOUTpY IO MPUYMHE €ro ydyacTHsl
B MpaBJICHUM KOPTOpauuu, Oobllas 4acTh KOH-
TPOJILHOTO TlaKeTa aKIMil KOTOPOil MpuHaIexana
oTBeTuMKy. Kpome Toro, apOutp HEOTHOKPATHO
BBICTYNA] IOPUAMYECKUM COBETHUKOM POCCHUIA-
CKOIi CTOPOHBI, a ero (pupMa mpeacTaBisiia UHTE-
pechl YeThIpeX PYKOBOAWTEIEH OAHOM M3 KOMMa-
HUit oTBeTynKka. B atom ciaydae mpasiaenue TIIC
COBEpILIEHHO PE30HHO YAOBJIETBOPUJIO XOJaTaii-
CTBO 00 OTBOJC apOUTpa, HECMOTPSI Ha 3asiBICHUE
caMoro apOuTpa 0 TOM, YTO «I10 €r0 MHEHUI0, 00-
CTOSATENILCTB, KOTOPbHIE MOTJIM Obl TIOBJMSTH Ha €ro
OeCMpUCTPaCTHOCThL B pacCMaTpuBaeMoM Jiefie,
He CYIIECTBYET»S.

3. ApbuTtpaxkHoe aeno
TNCV (190/2010)

Hcemeu: Pecnybauka beaapyce.
Omeemuux: Ioavuia.

Dakxmut paccmampusaemozo oeaa

Kommnanusg u3 IMonbmu obsi3anach NOCTaBUTh 000-
pyInoBaHue KomraHuu u3 benapycu. Mctel nuHuIm-
upoBai neno B TIIC, TpeOyst KoMIIeHCalluu YOBIT-
KOB B CBSI3U C HEUCHPABHOCTBHIO 00OpPYTOBaHUS.
Hcreu HazHauun apobutpa u3z Poccuu, oTBeTUMK —
u3 IMonpmm, TIIC HazHauMsia BEACKOTO Tpeace-
JlaTesist cocTaBa apouTpaxa.

Hosuuus ucmua

Wcren 3as1B1JT OTBOI apOMTPY OTBETYMKA HA TOM OC-
HOBaHWM, YTO TaHHBIN apOUTp SIBJISIETCSI COOCTBEH-
HUKOM TIPEIIIPUSITHSI, KOTOPOE TAKKe YIacTBOBAJIO
B TEHIEpe Ha MOCTaBKY aHAJOTMYHOTO 000pyd0Ba-
HUS UCTILY, OMHAKO MCTEL OTKJIOHUJI TIPEIIOKEHIE
KOMIIaHMK apOuTpa B MOJIb3y KOMITAHUM OTBETYM-
ka. [locyie Toro Kak BBISICHUJIOCH, YTO 00OpyI0Ba-
HUEe OTBeTYMKa Je(EeKTHOE, UCTEL BHOBD 3aIlTPOCHIT
y KOMIIAaHMM apOHUTpa KOMMeEpYEeCKOe IpeIioxKe-
HUE Ha YCIIyTH 1I0 PEMOHTY 000pYIOBaHMSsI, OTHAKO
JIOTOBOp 00 OKa3aHWM TaKMUX YCIYT C KOMIIaHUEH
apbuTtpa He ObL1 3aKitoueH. [IpyHUMasa Bo BHUMA-
HUE 3Ty CUTYallMIO, MCTEeI] CUes, YTO TaKasl CTCIIeHb
BOBJICUEHHOCTH KOMITAHMW apOUTpa B IPOEKT JaeT
OCHOBAHMsI COMHEBAThCS B €T0 OECIPUCTPACTHOCTH
1 HE3aBUCHUMOCTH.

Ilo3uyus omeemuura

Ha o0BuHeHUS B OTCYTCTBUM OECHPUCTPACTHOCTU
apOuTpa OTBETYMK 3asiBWJI, YTO PBIHOK JITaHHOTO
000pyIOBaHMSI OYeHb MaJl U BCE €r0 UTPOKHU XOPO-
11O 3HAIOT APYT Apyra. ApOUTpP OTBETUMKA SIBIISICTCS
npodeccruoHaaoM, pazdoupaercsl B mpoodieMax JaH-
HOTO CerMeHTa, ITOCeMY 1 BLIOpaH OTBETYMKOM B Ka-
YyecTBe apOUTpa.

Pewenue npasaenua TIIC
[TpaBieHue yIoBIeTBOPIIIO 3asIBIICHHBIN OTBOMI M OT-
CTpaHWIO apOUTpa OT yYacTUs B PACCMOTPEHUM Jiea.

Kommenmapuii

Ha naw B3rnsia, peuieHue o0 0TBOAEC MPOAUKTOBAHO
(bakTOM TecHOW CBSI3W apOUTpa KaK CO CTOPOHOM,
Tak U ¢ mpeaMeToM criopa. HecMoTpst Ha oTCyTCTBUE
MpsSIMOrO MaTepUaTbHOTO MHTepeca apOuTpa B UC-
XOJIe Jeja, HeylayHoe yJyacThe KOMIIaHUM apOuTpa
B TEHIIepe HE UCKIIIOYAET €ro MpeaB3siTOCTU IO OT-
HOILIEHUIO K UcTHy (3aka3uuky). IIpeacrasisercs,
yTo apouTp ObLI 00s13aH PaACKpPBLITH (haKT CBOETO
yJyacTusl B TipoekTe. B aToM cMbIciie yTBep:KAcHUE
OTBETUMKA O TOM, YTO PBIHOK TAaKOT'0 000PYI0BaHUSI

¢ Jung H. SCC Practice: Challenges to Arbitrators. SCC Board decisions 2005—2007 // Stockholm International Arbitration

Review 2008:1. P. 18.

7Cm., Hanpumep, deaa V (001/2010), V (124/2011), V (170/2011), V (174/2011), V (177/2011), V (081/2012), V (078/2012).
§ Lindstrom N. Challenges to Arbitrators — Decisions by the SCC Board during 2005—2010 // Materials of the SCC Arbitration

institute. 2012. P. 51.
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JIOCTAaTOYHO Y30K, a apOuTp obiamaeT creluaib-
HBIMU 3HAaHUSIMM B JTaHHOMW 00JIACTH, IO CYIIECTBY
He uMeeT 3HavyeHus. HemomycTtumo mnpeHeOperarhb
0eCTIpUCTPACTHOCTBIO B YyTOy YHUKATLHOMY (DyHK-
LIMOHATy apOuTpa, HampuMmep B BUAEC OOJamaHUs
3HAHUSMU, UMEIOIIMMU OTHOILIEHUE K CITOPY.

4. ApbuTtparkHoe aeno
TACV (60/1999)

Hcemeu: CAP Tonkone.
Omeemuux: Kumaiickas Hapoonas Pecnybauka.

Dakxmut paccmampusaemozo deaa

Criop BO3HUK 13 AOTOBOpA O MoraieHuu goira. Ot-
BETUYMK Ha3HAYWJI CBOEro apOuTpa, yKasas, UTO TOT
SIBJISIETCST  JEUCTBYIOIIUM apouTpoM Kwuraiickoit
MEXIYHAPOAHOM SKOHOMUYECKOW U TOProBOM ap-
outpaxHoii komuccuu (CIETAC) u ipeacenareiem
TOCYJapCTBEHHOTO Cyla B MPOBUHLINMU, B KOTOPOH
3aperMcTPUPOBAHO MPEANIPUSITHE OTBETYMKA. M cTeln
cyeJsl 3TO HapylIeHWeM MpUHIMIA 0eCTPUCTPACTHO-
CTU U TIOTpedoBaj OTBOJA apOUTpa.

Ho3uuusa ucmua

3agBisis OTBOA apOUTPY OTBETUYMKA, UCTEIl CAeaal
CCBUIKY Ha SIKOOBI BCEM M3BECTHBIN (PaKT MpPOTEeK-
IIMOHNU3Ma KMTAWCKUX CYIOB B OTHOIIEHUU MECT-
Horo O6u3Heca. B moaTBepxaeHne TaHHOTIO Te3uca
HCTEIl YKa3aJ Ha 0OJIbIIOe YMCIIO MEXIYHAPOIHBIX
CMOPOB € KUTAWCKUMM KOMMAHUSMU, KOTOpPBIE
BBIHECEHBI 3a Tpenesibl Kurass u paccMaTpuBaloT-
csl B HEUTpaJbHBIX apOMTPaKHBIX IIEHTpax, Ha-
npumep B CtokronbMe. McTell 3asBUII, YTO CYAbs,
BBICTYMAIOIINI B poJIM apOUTpa, HE OCTaHETCs 0e3-
YYACTHBIM K CyIbOe KOMITAaHUM U3 CBOEr0 peruo-
Ha, a cJIefoBaTeIbHO, HE CMOXET UCITOJHUTh CBOU
(yHKIIMU GeCcpUCTPacTHO.

IHo3uuus apéumpa omeemuura

ApOuUTp He corlacuics ¢ MO3ULMel MCTIA, TO0-
CKOJIBKY  3asiBJIeHME IIOCJIEIHEro OCHOBAHO
Ha TIPEAITOJIOKEHUSIX U OTCYTCTBYIOT KaKue-JInbo
JI0Ka3aTeJbCTBA B MOJIb3Y JOCTOBEPHOCTU 3TOTO
YTBEPKICHUSI.

e [|PAKTVIKA SCC MO OTBOAY APBUTPOB | AHAJTIUTUKA

Tlosuyus omeemuuxa

OTBEeTYMK TaKKe yKaszajJl Ha CIeKYJISITUBHBINA Xa-
pakTep 3asiBiieHus uctua. JleiictBurenbHo, B Kutae
M3BECTHBI CJIydyaM MPUCTPACTHOCTU CYNEH, OIHAKO
ObLIO ObI HEMPaBWIBHBIM CUMTaTh, YTO BCE CYIbU
MPUCTPACTHBI.

Pewenue npaeaenusa TIIC
[MpaBneHue oTkazajo B YAOBICTBOPEHUU OTBOIA
¥ HAITpaBUJIO MaTepUaJibl Jejia COCTaBy apOUTpaxka.

Kommenmapuii

JlaHHOe pellleHWe TIpaBICHUST OTpakaeT OOIIUiA
MOAXOM, KOTOPBIi 6a3upyeTcs Ha TPe3yMITLMKU Oec-
MPUCTPACTHOCTU apOWTpa, €CIu He J0Ka3aHO 00-
paTHOTO JIMOO OTCYTCTBUE HE3aBUCUMOCTU WK Oec-
MPUCTPACTHOCTU CTOJb OYEBUIHO, YTO HE TpeOyeT
CaMOCTOSITEIbHOTO JoKa3biBaHUs. CTOpOHA U ee ap-
OUTp T1OOPOCOBECTHO PaCKpbLIM MH(MOPMALUIO, KO-
TOpasi, MO0 UX MHEHMIO, MOTJIa Obl BEI3BATH COMHEHMUSI
B O6ecripucTpacTHocTU. OmHAKO OpeMsl ToKa3bIBAaHUS
00CTOSITEILCTB  MPUCTPACTHOCTU  apOUTpa  JICKUT
Ha CTOpOHe, 3asBuBILIei 0TBoA. Eciiu Takue nokasza-
TEJIbCTBA HE MPeACTaBICHBI, MpaBJcHUE, CKOpee BCe-
ro, OTKJIOHUT XOJaTaiiCTBO 00 OTBOJIE apOUTpa.

5. Ap6uTparkHoe peLueHune
TMC 2012/002

Hcemeu: Ilakucman.
Omeemuux: Hopeeeus.

Dakmult paccmampusaemozo oeaa

Mcrenr 3asgBriI 0TBOA apOMUTpY, HAa3HAYCHHOMY OT-
BETYMKOM, Ha OCHOBaHUHU cienytoiero. [Ipencra-
BUTEJIb UCTIA YCIIBIIIAT PA3TOBOP MEXIY apOUTPpOM
W TIpeICTaBUTEJIEM OTBETYMKA, B KOTOPOM apOUTp
MOCTaBWI MOJ COMHEHHUE JOCTOBEPHOCTh BKCIEPT-
HBIX IMOKA3aHUHI UCTLA B IPYIUX apOUTPaXKHBIX pa3-
OupaTesbCTBaX, CBSI3aHHBIX CO CITOPOM.

Ilo3uuus ucmua

B xauyecTBe mNOATBEPXKACHUSI CBOCH TO3UILIUK
MpeacTaBUTENIb MCTLIA MPEACTaBUI CBOU CBUIEC-
TeJIbCKME ITTOKa3aHUsI, KOTOPhle MOAKPEIISIIUCH
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MMpoBepKOil Ha mosurpacde. BrocieacTBuu ucrelr
3as1BUJI OTBOJI BCEMY COCTaBy apOUTpaxa, yTBepx-
Jasi, YTO apoOUTP OTBETYMKA MOT MOBJUSATH HA MHE-
HUE APYTUX apOUTPOB.

Ilo3uyus omeemuuxa

OTBeTUYMK IPU3HAJ, YTO MEXAY MNpeAcTaBUTE-
JIeM OTBETYMKA U apOUTPOM MMeEJ MECTO pa3ro-
BOp, HO MIpHU 3TOM apOUTpP He BHICKa3bIBal 3a-
MeYaHUs, Ha KOTOPOE CChLIaiCd NMpeACTaBUTEb
nctua. OTBETYMK TaKXKe BO3paxkas IPOTUB H0-
IMYCTUMOCTH TaKOTO J0Ka3aTeJbCTBa, KaK IPO-
BepkKa Ha moaurpade.

Ilo3uuusa apoumpa omeemuuxa

ApOuUTp, KOTOpOMY ObLI 3asIBJAEH OTBOJI, OTPULIA,
4YTO cleiaj MmpearojiaraeMoe 3aMeuyaHue, yTBepXK-
Jlasi, 4TO Pas3roBOp MEXIYy HUM M MpeacTaBUTE-
JIeM OTBeTuYMKa OB MPOCTO CBETCKOU Oecenoi
y KodeMallInHbI.

Pewenue npasaenusa TIIC
[IpaBiaeHune 0TKa3ajo B yIOBAECTBOPEHUM OTBOJA
apouTtpa.

Kommenmapuii
[IpaBneHne cowio apryMeHTHI, 3asBJICHHbIE KC-
TIIOM, HEZOCTAaTOYHLIMU W HE CBUIETEIbCTBYIO-
IIUMU 00 OTCYTCTBUM HE3aBUCUMOCTU U OECITpU-
CTPACTHOCTHU.

6. ApbutparkHoe peLueHue

H03lll(uﬂ omeem4vuxka

OTBEeTYUK 3asIBUI OTBOJ NpEACCAATC/]IIO Ha YKa3aH-
HbIX OCHOBaHMUIX, ):[06aBI/IB, YTO UCTEL[ MOT OBITh
KIIMEHTOM (I)I/IpMI)I B TO BpEMA, YTO O3HAYACT, YTO UC-
Tel ObLT I[e-(l)aKTO KIIMCHTOM IIPpEACCaaTECIA.

Tlosuuus apoumpa

ApOUTp, KOTOpOMY OBbUI 3asiBIEH OTBOJ, OTMETWJI,
YTO OH HE TIOMHMT, YTOOBI UCTEl ObLT KIIMEHTOM (hUP-
MBI, TTOKa OH ObUI ee mapTHepoM. K Tomy ke OH mo-
KUHYJ 3Ty (pUpMy 3a CeMb JIET 10 Ha3HAUeHUs B pac-
cMaTpuBaeMoM feJie. JIBa opucta, mpeaCcTaBIsIonme
WCTHA, TIPUCOCAVMHWINCH K JaHHOW IOpUINYECKON
(bupme mocie Toro, Kak nmpeaceaaresb €e MOKUHYII.

Pewenue npasaenua TIIC
IIpaBieHue oTKazano B YIOBJIECTBOPEHUM OTBOJA ap-
outpa.

Kommenmapuii

YTBepXKaeHUe 0 BOBMOKHOM HAJIMYUM KaKUX-TU0O0
MpodecCHOHATBHBIX OTHOIICHUI MEXAy apOuTpOM
M OJTHOM M3 CTOPOH — YacTo 3asIBJISIEMOE OCHOBaHUE
JUTst 0TBO/Ia apouTpa. OIHAKO B COOTBETCTBUU C pa3-
neiaoMm 3.1 OpanxkeBoro crincka IIpaBun IBA cpok
JUTSI JAHHOTO OOCTOSITEILCTBA COCTABJISIET TPU rofa.
B naHHOM ke ciyyae OTBOAMMBIN apOUTpP TTOKWUHYJT
upmy cemb JieT Hazaa — 3TOT JOCTATOYHO AOJTUIA
CPOK, IO HallleMy MHEHUIO, MOT CTaTh pellIaloIIuM
(akTopom 115t 0TKa3a B OTBOJIE.

7. ApbutparkHoe peLueHue

TMNC 2013/134

Hemeu: Illseyus.
Omeemuux: Illseyus.

Daxmot paccmampueaemozo deaa

CriopHoe Ie10 paccMaTpUBaaoCch TpeMsl apouTpa-
mu. [locine HazHaueHMsT TpeaceaaTeb COCTaBa
apbuTpaxa cooOuui, yto oH 6oJiee 30 JieT mpopa-
0oTan B I0pUAMYECKON dUpMe, MpeacTaBisiolei
HUCcTUa B JaHHOM aejie. OgHaKo apOUTp TMOKMHYI
(upmy 3a cemp J1eT 10 Ha3HAYEHUS B Jejie, O KO-
TOPOM MJET peUb.
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TIMNC 2014/169

Hcemeu: Toavua.
Omeemnuux: uaen EC.

Dakmot paccmampusaemozo deaa
TocynapcTBO-0TBETYMK MOJATI0 OTBOJ apOUTPY, Ha-
3HAaYEHHOMY WHBECTOPOM-HCTIIOM, OCHOBBIBASIChH
Ha TOM, 4TO apOUTP BBICTYMaJ B KaueCTBE MpeacTa-
BUTEJISI UHBECTOPA B IPYTOM apOUTPaKHOM pa3ou-
paTebCTBE MEXIY WHBECTOPOM M TOCYAapCTBOM,
IJie OH OTCTauBaJl MO3ULINIO, TPOTUBOPEYAIIYIO TT0-
3ULIMU OTBETYMKA B UMEIOILIEMCS JIeTIe.



Ilo3uuus omeemuuxa

TocynapcTBO-OTBETUMK, apryMEHTUPYS 3asBiie-
HUe o0 OTBOJE, TaKXKe yKasajo, 4TO pellcHUue
B TI0JIb3y OTBETYMKA B JAHHOM apOMTPaxkKHOM
paszoupaTeabcTBE HaHeceT YIIepd MHTepecaM
CTOPOH B APYyTrOM apOuTpaxke. 3asgBUTE]b OTBOIA
TakXe yTBepXIaja, 4TO, XOTsS 3TU JBa apOuTpa-
’ka He CBSI3aHbI MEXAY CO00ii, Mmepecekarommecs
BOIIPOCHI JaI0T apOUTPY JUUHYIO U DUHAHCOBYIO
3aMHTEPECOBAHHOCTD B CIIOpE.

Ho3uuus ucmua

HcTten mpoTtecToBas MPOTUB OTBOIA, YTBEpKIas,
YTO BO3paxkeHUsI OTBETYMKA B 3TOM apOUTPasKHOM
pa3bupaTebCcTBE OTJIMYAIOTCSI OT BO3pakKeHUM,
BBIIBUHYTBIX B JeJie, Iie apOUTp BBICTYITaJ B Ka-
YyecTBe NpeIcTaBUTeIsT MHBecTopa. Mcrel Takke
3asBUJI, YTO HE CYIIECTBYeT MpaBuJja, 3alpela-
JOIIETO JIMIIAM BBICTYNATh B KAa4eCTBE aJBOKATOB
1 apOUTPOB B aHAJOTMYHBIX, HO HE CBS3aHHBIX
MeXIy co0oi apOuTpaxax.

Hosuuusa apéumpa ucmua

ApOUTp, KOTOPOMY OBLI 3asIBJ€H OTBOI, TTPOKOM-
MEHTHUPOBaJ, UTO €ro 00sI3aHHOCTU KakK TpeacTa-
BUTEJISI CTOPOHBI M KaK apOUTpa He MPOTUBOpEYaT
JIpyT JAPYTY, TOCKOJIBKY BOMNpPOCHI B apOWTpaxke,
B KOTOPOM OH BBICTYITaJI B KAUECTBE MPEACTaBUTE-
JIsT, OTJIMYAJIMCH OT BOIIPOCOB B TaHHOM apOUTpaxe.

Pewenue npasaenusa TIIC

ITpasnenue TIIC ynoBieTBOPUIIO 3asIBJICHHBIN OT-
BOJ U OTCTPAHUJIO apOUTpa OT y4yacTUsI B pacCMO-
TpEeHNU Aea.

Kommenmapuii

C ydeToM BceX OOCTOSITENILCTB Jeja TpaBjicHUE
TIIC cowio 00OCHOBAaHHBIM apTyMEHT 3asBUTE-
JIs OTBOJA O TOM, YTO y4yacThe apOUTpa B APYrom
Mpolecce MEXay TeMHU XXe CTOpPOHAMU B KaueCTBe
MpeaCTaBUTEs] CTOPOHBI-OTIIMOHEHTa MOXKET CO-
31aTh PUCKU OTCYTCTBHUSI HE3aBUCHUMOCTH M Oec-
MPUCTPACTHOCTU, KOTOophiXx [IpaBuna IBA mpen-
MUCHIBAIOT M30eraTe’.
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8. ApbuTtparkHoe
pelueHue 2016/007

Hcmeu: Poccus.
Omeemuuk: Aécmpus.

Daxmot paccmampueaemozo deia

Hctenr 3agBua OoTBOA apOUTPY OTBETYMKA ITOCTIE
CIUSTHUS IOPUANYECKON (PUPMBI TIPEACTABUTENIST OT-
BETUYMKA C IJI00ATbHOM CEThIO IOPUANIECKUX (PUPM,
B KOTOPOU OJHUM W3 MapTHEPOB ObLIa KeHa apOu-
Tpa OTBETYMKA.

Ilo3uuus ucmua

Mcrenr yTBepKaai, 4TO yKa3aHHBIM (aKT MOXKET
CITOCOOCTBOBATh BBIHECEHUIO apOMTPOM peIICHUS
B I0JIb3y OTBETYMKA.

Ilo3uuus omeemuuxa

OTBeTYMK yKasaj, YTO OH Ha3HAYMJI apoUTpa B CUITY
€ro YHUKaJbHBIX 3HAHWH U S3bIKOBBIX HABBIKOB,
W OTMETHUJI, YTO XeHa apOuTpa paboTaja B JApY-
Toil TIpakTHKe MOPUINYECKON (UPMBI OTBETYMKA,
HE yyacTBOBaJla B apOUTpaKe U He KOHCYJIBTUPOBa-
Jla OTBOJMMOTO apOoUTpa WA KOTO-JIU0O0 U3 CTOPOH.

Ilo3uuus apbumpa omeemuuxa

ApOUTp 3asIBIJI, YTO CTPYKTYpa IOPUINIECKON hup-
Mbl HE co3[aBaja MPsSMO WJIM KOCBEHHOU 3KOHO-
MUWYECKOW CBSI3U MEXIY €ro XEeHOW, MapTHEepoOM
B LIBEJACKOM (uvajge u I0pucTaMu B Ipyrux opu-
cax, BKJIIOYasl MpeaCTaBUTENsI OTBETUYMKA B TaHHOM
apOUTpakHOM pa3dupaTesibCTBE.

Pewenue npaeaenusa TIIC
ITpaBnenue TIIC ynoBneTBOpUIO 3asIBACHHbIN OT-
BOJ apOUTpa.

Kommenmapuii

ITomaraem, 4TO B TaHHOM Jiejie, HECMOTPS Ha OTCYT-
CTBUE MPSIMOI CBSI3W MEXIY apOUTPOM, €ro KeHOU
U 1opuandeckoi dupmoii, pasaen 3.3.5 OpaHxeBo-
ro criicka IIpaBun IBA npemycMaTprBaeT BO3MOX-

9 [lynkm «a» cm. 3 Pykoeodswux npunuyunoe MexcdynapodHoi accouuauuu wopucmos OMHOCUMENbHO KOHGAUKMA

UHmMepecos 6 MedcOYHapoOHOM apbumpadice.
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HOCTb OTBOJA apOuTpa B ciydae, Koraa <«bauskuii
YneH cemvl apoumpa [6451emcs NAPMHEPOM UAU CO-
mpyoHukom ¢hupmol, npedcmaesasaouieli 00Hy U3 cmo-
POH, HO He yHacmeyem 6 paspeuleHul cCnopas».

9. ApbutparkHoe
pelwleHue 2016/092

Hemeu: CIIA.
Omeemyux: Umanus.

Daxmot paccmampueaemozo deaa

ApOUTp KCTIIA COOOIIMIA, YTO YUYaCTBOBAJIa B Opra-
HM3alIUM KOH(MEPEHIIMY, OPraHU3aIlMOHHbBI KOMH-
TET KOTOPOIi BO3IIABIIST OMWH M3 TIpeACTaBUTECH
vctua. [Ipu 3TOM apOUTp MOSICHWIIA, YTO HUKOTIA
He BCTpeyvajach U He KOHTaKTHPOBaJIa C IMpeICTaBU-
TeJIEM UCTIIA.

Ilo3uyus omeemuuxa

OTBEeTUMK 3asiBWJI OTBOJ apOuUTpy, YTBepxKiaas,
YTO apOUTP MOXET BCTYIUTb B TPSMON KOHTAaKT
C TpeACTaBUTENIEM HCTIA MOCPEICTBOM KOHTAKTOB
C KOMMUTETOM KOH(EpEeHIIMM W YTO BTO BHI3BIBAET
000OCHOBaHHbBIE COMHEHUSI OTHOCHUTEJIbHO He3aBU-
CUMOCTH apOuTpa.

Io3uuus ucmua

Hcrenr Bo3paxkajl, 4TO COBMECTHOE y4acTHE B KOH-
epeHIIUSAX WJIM OpraHM3alry IOJOOHBIX MEpPO-
MPUSATUIA HE MOXKET pacCMaTpUBaThCsl KaK IPUBO-
JisIiiee K IeCTBUTEIbHOMY WIIM JaKe KaxKyIIeMycst
KOH(JIMKTY MHTEPECOB B COOTBETCTBUU C Pa3IeioM
4.3.4 PykoBonctsa IBA.

Pewenue npasaenusa TIIC
ITpaBneHue oTKa3zajlo B YHAOBJIETBOPEHUM OTBOAA
apouTpa.

Kommenmapuii

B ony0imKoBaHHOI TTpaKTUKE PEeIIeHUIA ITpaBICHUS
TIIC 1o oTBOIAM €CTh PSIII ITOXOKUX JI€JT, B KOTOPBIX
CTOpPOHA 3asIBJIsLJIa OTBOJ apOUTPY M3-3a €TO YIaCTUSI
B KOH(bEpeHLNH, IIIe TAaKKe y4acTBOBAJI IIPEICTaBU-
TeJIb OAHOI M3 CTOPOH. OTHAKO B OOJBIIIMHCTBE Ta-
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KUX pelIeHUI TPU3HAETCs, YTO TOJ00HOE yJyacTue
HE BJeYeT aBTOMaTMYECKOro OTBO/A apOUTpa U 3a-
BUCHUT OT KOHKPETHBIX 00CTOSATEIBCTB Jiea.

10. ApbuTtparkHoe pelueHune
2017/012,2017/015,
2017/016

Hcmeuy: Poccus.
Omeemuux: Typuus.

Daxmot paccmampueaemozo deia

Hcrenr mHUIIMMUpOBaN TpU Mapa/uleIbHBIX apOu-
TpaxXHbIX pa3oupatenbcTtBa 1o Permamenty TIIC
MPOTUB TPeX pa3HbIX OTBeTUYMKOB. KpoMe Toro, uc-
Tel MHULIMMPOBAJ IBa APYIMX apOUTPaKHBIX pa3-
oupatenabcTBa, B KOTophiX TIIC neiicTBOBas TOIBKO
Kak opraH, HazHavaroluit apoutposn. Mcrelr Bo Bcex
cyJasix Ha3Ha4YWI pa3HbIX apOUTPOB, a BCE OTBET-
YUKW Ha3HAYWJIM OJTHOTO U TOTO XK€ apouTpa.

Hosuuus ucmua

Hcren 3agBun oTBON apOUTPY, BHIOPAHHOMY OT-
BeTYMKaMM. [JIaBHBI apryMeHT UCTLA 3aKJIiouas-
cs B TOM, YTO Ha3HauYE€HUE OIHOTO apOuTpa B ISITU
Jenax, KacalolIMXCS YacTUYHO COBITaJalOIINX
WIM UISHTUYHBIX BOIIPOCOB, ITOMEIIAET €My OTIe-
JINTh JI0KA3aTeJbCTBA M apryMEHTHI, MPeACTaBICH-
HbIE B OJHOM JieJie, OT IPEACTaBICHHBIX B IPYIUX
nenax. Mcrell 3asiBUJI, 4TO MHOTOKpaTHbIE Ha3Ha-
YeHUsI B KOpPHE TMOI0PBaM HE3aBUCUMOCTbH apOu-
Tpa U HapylIuiau aBa pasaena OpaHkeBOro crvcka
IIpaBun IBA — oka3zaHue yciayr B TeueHUe TOCe/-
HUX TpeX JIeT B KayecTBe apOUTpa B APYromM apou-
Tpaxe 1O COOTBETCTBYIOIIEMY BOIPOCY C y4acTH-
eM OIHOM u3 ctopoH (pasaen 3.1.5) u HazHayeHue
B Mpe/eiax MocJeAHUX TpeX JIeT boJiee Tpex pa3 ofl-
HUM U TeM Xe TIpeACTaBUTEIEM WJIM OTHOM U TOM ke
opuandeckoit pupmoit (pasaen 3.3.8).

1lo3uyus omeemuuxog

OTBETUMKYU BO3paxkadud MPOTUB apryMeHTa O TOM,
YTO peyb HUAET O MHOTOKpaTHBIX Ha3HAYeHUSX,
Kak ato ompeneneHo B IIpaBunax IBA. OHu yka-



3aJIM, YTO B JAaHHOM JieJie OTBOJAVMMBbII apOUTp ObLI
Ha3HauYeH KaXIbIM OTBETYMKOM OJMH pas, OJHO-
BPEMEHHO BCEMU OTBETYMKAMMU, UTO COOTBETCTBYET
Pernamenty TIIC, mBenckoMy 3aKOHOIATEIbCTBY
U TIpaBUJIaM MeXIyHapomgHoro apoutpaxa. OTBeT-
YUKW TaKKe OTMETWIIM, YTO HUKAKOI «MEHTaIbHOM
cerperain» He TOTpeOyeTcsl, MOCKOJbKY apOu-
TpaXKHble pa30MpaTebCTBA KACAIOTCS TOTO XKe CITO-
pa ¥ TexX Xe BOIPOCOB.

Pewenue npasaenusa TIIC
[MpaBiaeHne 0TKa3ajgo B yAOBAETBOPEHUM OTBOJA
apouTpa.

Kommenmapuii

HecMmoTps Ha ykazaHue MCTLA Ha HapylleHue Io-
noxenuii [1pasun I1BA, npasiaenue TITC nocuura-
JIO JOCTAaTOYHLIMU apryMEHThl OTBETYMKOB O TOM,
YTO apOMTpakHbIe pa30MpaTesIbCcTBa KacaloTcs Of-
HOTO 1 TOTO K€ CIopa U BKJIIOYAIOT OAHU U TE Xe BO-
MPOCHI, B CBSI3U C YEM apOUTP CMOXKET paCCMOTPETh
BCE IISITh CIIOPOB.

KpaTkune utoru

B xauecTBe 00111eTO BBHIBOJA IO CTATUCTUKE OTBOAA
apoutpoB TIIC MOXHO OTMETUTb, UTO MPU aHaAIU-
3¢ Kaxpaoro orBoaa mpasiieHue TIIC aHanuzupyer
MPUMEHUMOE TPaBO U JIyYIlIME MPAKTUKU B cepe
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MexxayHapoaHoro apoutpaxa. IlpaBuna IBA oTHO-
CUTEJIbHO KOH(JIMKTAa WHTEPECOB B MEXIyHApPOJ-
HOM apOuTpaxe TakkKe MPUHUMAIOTCS BO BHUMa-
HUe€, OTHAKO B HEKOTOPHBIX cydasx nmpasieHue TIIC
MOXET OTXOAUTh OT CTaHIAPTOB, YCTaHOBJIECHHBIX
MaHHBIMU MpaBWIaAMU, TO €CTb OHU HE SIBJISIOTCS
pelIarInuMu.

TTIC yka3bIBaeT, YTO TaKOEe OCHOBaHUE JJIs1 OT-
BoJla apOWTpa, Kak Mpearnoyiaraemasl peaB3siTOCTh
M3-3a yJ4acTUsI C UCTIIOM M OTBETYMKOM B OTAEIIb-
HOM, HECBSI3aHHOM, HO TTapaJijIe IbHOM pa30upaTeib-
CTBE, caMoO IT0 cebe pelKO CUMTAETCS OCHOBAaHUEM
JIST OOOCHOBAaHHBIX COMHEHWU B OeCHpHUCTpacT-
HocTH apoutpa. Kpome Toro, oTBoj, Kak mpaBuJjo,
He OyAeT moaaepXaH, €CJii OH OCHOBaH Ha 00CTOsI-
TEJbCTBAX WJIM OTHOIIEHUSX, KOTOPbIE MPeKpaTUIn
CYIIIECTBOBaHME HECKOJbKO JIeT Hazaa. Hampumep,
OTHOILIEHUST MEXIy apOUTPOM M CTOPOHOW WU ee
MpeIcTaBUTENIEM, KOTOPbIE 3aKOHUWIUCH 0oJiee YeM
3a TPU rofia 1o HayaJla apOuTpaxa, OObIYHO HE CBU-
JIETEJIbCTBYIOT O MPUCTPACTHOCTU apOUTpa.

Korma cropoHa mpeacTaBisieT HECKOJIBKO OC-
HOBaHWU mjisT oTBoja apOurtpa, mnpasiaeHue TIIC
MPOBOIMUT OOIIYIO OLIEHKY, MPUHUMAasT BO BHUMa-
HUE BCE COOTBETCTBYIOIIME OOCTOSTEIbCTBA, TaK
KaK MOXET 0Ka3aThCsl, YTO HECKOJbKMX OTHOIIIEHUIA
WJIN OOCTOSITENICTB, pACCMaTPUBAEMbIX B COBOKYIT-
HOCTH, TOCTaTOYHO JIJIs TOTO, YTOOBI YAOBIETBOPUTD
OTBOJI, 1aXX€ €CJIU T10 OTAEbHOCTA OHU HE SIBJISIIOT-
Csl BECKM apTyMEHTOM JIJISI OTBOJIa apOuTpa.
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€3aBUCUMOCTb U OECIpPUCTPACTHOCTb SIBJISIIOTCS HEMPEMEHHBbIMU YyC-

JIOBUSIMU OCYLIECTBJICHUS (PYHKILIMU OTIpaBICHUS MPaBOCYausl, B TOM

yuciae U apouTpamMu. DTU BaxkKHeHIlIMe KauecTBa 00ecIeunBaloT paBHOE

W HETIpeJB3SITOe OTHOIICHWE apOUTpa K KaxKAOH CTOpOHE, a 3HAUMT,
U J0Bepue CTOPOH K apOuTpakHoil mpouenype'. I1oa He3aBUCUMOCTbBIO TTOapa3-
yMeBaeTCsl OTCYTCTBUE CBSI3Ei MexXIy apOUTPOM M CTOPOHAMU, MPeACTaBUTENSI-
MU WUJIM coapOUTpaMM, a MoJ OCCIPUCTPACTHOCTbIO — HEMPEAB3SITOCTh apoOUTpa
M0 OTHOLLEHMIO K TIpeIMETY cropa’.

CHucok MoTeHUUATbHBIX KOH(MIUKTOB, CIIOCOOHBIX MOBIUSATH HA HE3aBU-
CUMOCTb U OeCIPUCTPACTHOCThL apOUTPOB, OeckoHeyeH. Ha ocHoBaHUM aHanu3a
MpakTUKK DpaHLy3cKUX cynoB AokTop mpaBa Kacrp-CaH-Mapran npemiaraet
CJIeYIOLIYIO KJacCU(UKALUIO TAKUX TIPOTUBOPEUMIA*:

I. KongaukTel, Kacaroliyecss JTMYHOCTU CTOPOH:

1. KoHQJIUKTBI, OCHOBAaHHbIE HA UMYILIECTBEHHBIX B3aMOOTHOIIECHUSIX:
*  KOH(}IUKTBHI, OCHOBAHHBIE HAa CUCTEMAaTUYECKOM Ha3HAYeHUU ap-
ouTpa (KoMmnaHuei iu KOMIaHUSIMU TPYIINbI);
*  KOH(MIUKTBI, OCHOBAHHbIE HA OTHOIICHUSIX MOIUYMHEHUS (B paM-
KaX TPpyIOBbIX OTHOIIEHUIA);
*  KOH(MIUKTBI, OCHOBAHHBIE HA JEJIOBBIX OTHOLLIEHUSIX MEXIY apOu-
TPOM U CTOPOHOIA.
2. KoHQIUKTBI, He OCHOBAHHBIC HA UMYILECTBEHHBIX OTHOIIEHUSX (OC-
HOBaHHBbIC, HAIlpUMep, Ha HALIMOHAJIbHOCTU apOUTpa, JUUYHBIX, Ce-
MEWMHBIX WX APYKECTBEHHBIX CBS35X).

I1. KoH(paukThl, Kacarmoliuecs rpeaMeTa crnopa‘:

1. KoH(JIUKTBI, OCHOBaHHbIE HA MPEAbIAYLIMX WIM TeKYLIMX Ha3Haye-
HUSIX apOUTpa B Aejax C aHAJIOTUYHBIMUY WU UIEHTUYHBIMU (haKTaMMU.

2. KoH(JIUKTBI, OCHOBaHHBIE HAa BbICKA3bIBAHUW OIPEAEEeHHOIO0 MHE-
HU4 10 CYIIIECTBY criopa.

KoHGAMKTEI MHTEpecoB apOUTPOB YK€ MHOTO JIET SIBJISIIOTCS TPeaIMETOM
nuckyccuit cyneit. CynebHast mpakTUKa MO 3TOMY BOMpOCY OOLIMpHA U MHOTO-
rpaHHa, U aBTOp, OE3yCJIOBHO, HE CTABUT Meped COo0O0ii 3aJayud ee MOJHOCTbHIO
OCBETUTHb B HacTosIel cratbe. Huxke paccMOTpeHBI ABa MOCAEAHUX PEelLIeHUs

I Aneansyuonnsiii cyo Hapuoca, 17 dexabps 2019 eooa, Ne 17/23073: L’indépendance d’esprit
est indispensable a I'exercice du pouvoir juridictionnel, quel qu’en soit la source, et constitue
Pune des qualités essentielles de ’arbitre qui assure a chaque partie un traitement égal.

2 Seraglini C., Ortscheidt J. Droit de I’arbitrage interne et international, LGDJ, 2019, p. 739.

3 Castres Saint-Martin C. Les conflits d’intéréts en arbitrage commercial international,
RDIAR’I, 2018, p. 170 et seq.

4 [Todpobnuee 006 issue conflict uumaiime ¢ cmamve laaunvt 2KyKoeoii 6 aneautickoll yacmu 3mo-
20 Homepa. — [lpum. peo.




AnennssinonHoro cyna [Taprxka ot 25 despans 2020
rojia, KOTOpble TPUBHECIN HEKOTOPBIE TOTTOTHEHUS
B YCTOSIBIIIYIOCS TTPAKTUKY.

MN3BecTHOCTb KOHPUKTA
KaK UCKJIlo4YeHue
o6s3aTenbCcTBa apobUTPpa
MO €ero pacKpbITUIO

KoHdnuKTe ”HTEpecoB HEN30EKHBI U B apOUTpaxKe,
U B MEXIYHapOIHOU Toprosiie B 1iesioM. O0si3aTeNb-
CTBO apOMTPOB IO PACKPBITHIO TaKOK MHMOpMaIUU
MPU3BaHO MUHUMU3UPOBATh BIUSHUE JIMUHBIX KOH-
(uKTOB Ha TIpUHSTUE pelteHnit. Bo dpaHIity3ckoit
JIOKTpUHE 00513aTeIbCTBO 10 PACKPBITHIO YaCcTO Ha-
3BIBAIOT MPOPUIAKTUKON KOH(MIUKTOB'.

BosblIMHCTBO apOMTpakHBIX 3aKOHOB MUpa
MpeaycMaTpuBaloT Takoe 00s13aTebCTBO, U (paH-
1y3CKOE 3aKOHOJATEIbCTBO HEe UCKIIIoUeHue. B co-
OTBETCTBUHU €O CT. 1456 u m. 2 ct. 1506 dpaHIy3-
ckoro [paxkmaHCKOTo MpolieccyalbHOTO KojeKca
(I'TIK) apOutp 00s13aH pacKpbITh BCE OOCTOSITEb-
CTBa, KOTOPbIE MOTYT MOBJIMSTH Ha €ro HE3aBHUCH-
MOCTb WJIM OECMpPUCTPACTHOCTb, KaK IO COTJIACUS
Ha Ha3HaueHUe B Ka4eCTBE apOUTpPa, TaK U BO BPeMsI
apOUTPaKHOTO Tpoliecca.

®paHIly3ckue cyabl YTOYHUIU 3TO 3aKOHOMAA-
TeJIbHOE MOJIOKEHUE: TTOIJIEKAT PACKPBITUIO HE TOJTb-
KO OOCTOSITESTHCTBA, CIIOCOOHBIC TTOBIMUSTH HA HE3aBU -
CHMOCTb U OeCIPUCTPACTHOCTD, HO U JIIOObIE APYTHe
00CTOSTENILCTBA, MOTYIIME TIPUBECTU K OOOCHOBAaH-
HOMY COMHEHUI0 cTopoH (doute raisonnable) B He3a-
BUCHUMOCTHU U OECTIPUCTPACTHOCTU apOUTpa’.
YV sTOro nmpaBuiia eCTb UCKJIIOUEHUE: apOUTpP HE 00sI-
3aH pacKpbIBaTh KOHMIUKT, €CJIU TOCICTHUMA SBIISI-
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eTcsl IMPOKO M3BECTHBIM’. MI3BECTHOCTH MOApasy-
MEBAaeT JOCTYMTHOCTh MH(MOpMAIMi O KOHMIUKTE
(manpumep, B nHTepHeTe®). M3BeCTHOCT KOHMIIMK-
Ta OTPAaHUYMBACT 00SI3aHHOCTH apOUTPA MO PACKPhI-
THIO, TaK KaK KOPPEJIUpPYeT ¢ 00s13aHHOCTHIO CTOPOH
MPOBECTU HEOOXOAVMMYIO MPOBEPKY, YTOOBI Y3HATh
00 0OCTOSITENILCTBE, HE MOJJIeXKAIeM PaCKPBITUIO
(Tak Ha3bpiBaeMasi O0OSI3aHHOCTb JIIOOOIBITCTBA —
obligation de curiosité). HeBbiroHeHue 3Toro oosiza-
TEJIbCTBA MPETATCTBYET aHHYJIMPOBAHUIO apOUTPaK-
HOTO pelIeHusI MO MPUYMHE BO3MOXKHOTO KOH(MIUKTA
(KaK MBI YBUIMM Jajiee, YTOObI UMETh BO3MOXKHOCTD
TpebOBaTh OTMEHBI ApOUTPAXKHOTO PEIICHUST, CTOPO-
Ha JIOJDKHA 3asiBUTh OTBOJ, B apOUTPaskHOM MpOLIEC-
ce). TakuMm ob6pa3oM, CyllecTBOBaHUE 00sI3aTeIbCTBA
apOuTpa IO PacKphITUIO HE OCBOOOXKIAET CTOPOHBI
OT HEOOXOAMMOCTHM TIPOBOAMTH COOCTBEHHYIO IPO-
BEPKY KacaTeJbHO ero He3aBUCUMOCTH.

B HecKoabKUX TPpOMKMX Aenax (paHIy3cKue
CyAbl CKJIOHSUIMCh K IIMPOKON MHTEpIpeTauu
JaHHOH 00s13aHHOCTH cTOopoH. K mpumepy, B nene
Tecnimont KaccalimoHHBIH cya HATOMHUJI, YTO CTO-
POHBI HE BIIPaBe CChUIAThCS B paMKax Mpoliecca aH-
HYJIMPOBaHUS apOUTPaKHOTO pelleHUsT Ha (DaKThl,
BBI3BIBAIOIIME COMHEHUST B HE3aBUCUMOCTHU U Oec-
MPUCTPACTHOCTU apOUTpPAa, €CIIU TaKue (haKThI SBJISI -
JIMCh O0IIIEN3BECTHBIMU HA MOMEHT Ha3HAYEHMS ap-
outpa. K obmiensBecTHbIM (hakTam KaccanmoHHBIN
Cyll OTHeC WH(OpMaIIMIO, COAECPXKABIIYIOCS Ha cali-
Tax apOMTpa U CTOPOH criopa’.

Tem He MeHee BO (hpaHIIy3CKOM apOUTpa kK HOM
MpaBe HET YeTKUX MPaBUJI HU OTHOCUTEIbHO BUIA
OTHOILIEHU, KOTOPBIC JOJKHBI OBITh PACKPBITHI,
HU OTHOCHUTEJIbHO Kpyra JHIl, OTHOIICHMS MeX-
Iy KOTOPBIMU JOJDKHBI OBITh pacKpbiThl. MpaH-
IIy3CKME Cyabl Takxke (hopMaJbHO HE CChLUIAIOTCS

3 Castres Saint-Martin C. Les conflits d’intéréts en arbitrage commercial international, RDIAn°1, 2018, p. 170 et seq.

¢ 18 Décembre 2008, Cour d’appel de Paris (Ire Ch. C), Revue de I'Arbitrage, Volume 2011, Issue 3, pp. 682—685;
10 Mars 2011, Cour d’appel de Paris (Pole 1 — Ch. 1), Revue de ’Arbitrage, Volume 2011, Issue 3, pp. 732— 736, 9 Septembre
2010, Cour d’appel de Paris (Pole 1 — Ch. 1), Revue de I’Arbitrage, Volume 2011, Issue 3, pp. 656—690; ler Juillet 2011,
Cour D’appel de Paris (Péole 1 — Ch. 1), Revue de I’Arbitrage, Volume 2011, Issue 3, pp. 76 1—765.

7 9 Septembre 2010, Cour d’appel de Paris (Pole 1 — Ch. 1), Revue de I’Arbitrage, Volume 2011, Issue 3, pp. 686—690;
8 Feévrier 2011, Cour d’appel de Colmar (1 Ch. Civ., Sect. A), Revue de I'Arbitrage, Volume 2011, Issue 3, pp. 724—731;
16 Décembre 2010, Cour d’appel de Paris (Péle 1 — Ch. 1), Revue de I'Arbitrage, Volume 2011, Issue 3, pp. 710—713.

8 Aneansyuonnwiii cyo Ilapuxca, 14 mapma 2017 eooa, Ne 15/19525.

? Aneanayuonnutii cyo Iapuoca, 12 anpens 2016 eoda, Ne 14/14884; Kaccayuonnuwiii cyo, 19 dexabps 2018 200a, Ne 16-18349.
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AHANTUTUKA | KOH®IMKT MHTEPECOB: (PAH L1/ —

Ha IBA Guidelines on Conflicts of Interest in In-
ternational Arbitration'’. KBanudukauus Kaxmoro
OTIETBLHOTO O0CTOSITEILCTBA 3aBUCUT OT KOHKPET-
HOTO cyabu''.

B pemiennu ot 25 despasnst 2020 rona'? Anesisi-
LIMOHHBIN ¢y [Taprka oTKa3aja B oTMeHe apOuTpax-
HOTO pelIeHMsI, BBIHECEHHOTO apOUTPOM, KOTOPOTO
OJIHA M3 CTOPOH OOBMHSIJIA B HEITOJTHOTE Y HETOYHO-
CTHU TIPEACTABICHHON AeKIapallii He3aBUCHMOCTH.
B yactHOCTM, apOUTp HE PAacKpbUl HAJIMYME CBS3U
MEXTy TTapTHEPCKOU (hrpMoii ero ObIBIIEH KOMITa-
HUHU 1 aKIIMOHEPOM OJHOI 13 CTOPOH CIIopa.

Cyn, ccolnasich Ha ct. 1456 T'TIK, moBTopsieT
KJIACCUYECKYIO TTO3UIINIO0: 00SI3aHHOCTD ITO PACKPBI-
THIO JOJDKHA OIICHMBAThCS B CBETE€ M3BECTHOCTU
KOH(JIMKTA, ero CBSI3U CO CITOPOM U BIIMSIHUS Ha pe-
LLIeHWe apOouTpa.

K coxaneHuto, HeCMOTpSI Ha KeJaHUE Ccyna
pa3nesnTh MOHATUS, JaHHAs (OPMYIMPOBKA CIIO-
COOCTBYET CTUPAHUIO TPAHUI] MEXIY OOCTOSTENIb-
CTBaMU, KOTOPBIE JOJKHBI OBITh PACKPBITHI, 1 00CTO-
STEJIbCTBAMM, KOTOPBIE MOTYT IIPUBECTU K OTMEHE
apoutpaxHoro pemeHus'. OleHKa H3BECTHOCTU
KOH(JIMKTa TOApa3yMeBaeT, YTO TaKOil KOHQIUKT
JIOJDKEH OBITh PACKPBHIT M M3BECTHOCTH BBLICTYITAET
B POJI OOCTOSITEILCTBA, OCBOOOXKAAIOIIEro apOuTpa
OT 3TOro o0si3aTeNbcTBa (TaK KaK HeJb3sl OCBODOO-
INUTh OT 00S13aTEIbCTBA, KOTOPOIO HE CYIIECTBYET).
DpaHIly3cKue Cymbl, 3a PEIKUM HCKIIOUCHUEM '™,
HUKOIJA He OTKA3bIBaJI B OTMEHE PELICHUS TOJIb-
KO Ha OCHOBAaHMHM TOTO, YTO OOCTOSITEIILCTBO W3-
HavyaJIbHO HE MOJDKHO OBLTIO OBITH PacKphITO (Tak
KaK He BIMSET Ha OeCIPUCTPACTHOCTh M HE3aBU-
CHMOCTB), IPEeINoUnTasI U3y4YeHNEe CaMOro 00CTOsI-
TEJIbCTBA IO CYIIECTBY.

Cya IMoCTaHOBWII, UTO IIMPOKO M3BECTHOM SIB-
JISICTCSI TOJIBKO JIETKOIOCTYITHAS MyOImIHast THGOP-
Mallusl, ¢ KOTOPO CTOPOHBI HE MOIVIM HE O3HAKO-
MUThCS IO Havajla apOUTPaskHOTO pa30onpaTesIbCTBa.
Cyn oTkazal B KBaJudUKaUMU OOCTOSITENIbCTBA
KaK I POKO U3BECTHOTO, TaK KaK €r0 YCTAHOBJICHUE

MoJpa3yMeBao TIIATEeAbHbII aHaIU3 caiitTa apou-
Tpa, TPOCMOTP BCEX CCHIIOK, OTHOCSIIUXCS K KOH-
(bepeHIMSIM, B KOTOPBIX OH TPUHUMAJ ydacTue,
1 O3HAKOMJIEHUE C COJEPKaHUEM €To IMyOJIMKaIIUiA.
DTO 3HAYUT, YTO apOUTP HAPYLLIUJI CBOE 00sI3aTeb-
CTBO TI0 PACKPBITUIO CBA3U MEXIY IMapTHEPCKOM
(upmoii ero ObIBILIE KOMMAaHUM M aKIIMOHEPOM
OJTHOIf M3 CTOPOH cTIopa.

Tem He MeHee HeIOCTaTKM JeKIapaluu He3a-
BUCHMMOCTHU He MPUBOIAT K aBTOMATUUECKOI OTMEHE
apOUTpaXKHOro pelleHus. ApOUTpakKHOE pelleHre
OTMEHSIETCS TOJIbKO B TOM CJIydae, €CIM HepacKphl-
TOE OOCTOSITEJIbCTBO CO3/1aeT pa3yMHbIe COMHEHUS
B OCCIIPUCTPACTHOCTU U HE3aBUCUMOCTH apOUTpa.

B xomMeHTMpyeMOM Jaefe HepacKpbITas
CBSI3b apOUTpa U CTOPOHBI SIBJISIETCS KOCBEHHOM
(Tak Kak OO0BEOUHSIET HEe apOuTpa CO CTOPOHOM,
a (pupmy — mapTHepa ObIBLIEH KOMIAaHUU apOUTpa
C aKIIMOHEPOM CTOPOHHI criopa). bojiee Toro, oHa
npekpaTuiach 3a 2,5 roga 1o Havyajga apOUTpax-
Horo pazouparteibcTBa. K TOMy Xe He yCTaHOB-
JIEHO, YTO apOMTp Korma-iubo KOHCYJIBTHPOBAJ
WJIM TTPEACTABIISII MHTEPECHI aKITMOHEPOB MJIU ObLT
KakK-J1100 HAMPsIMYIO CBSI3aH C YKa3aHHBIMU aKIIM -
OHEpaMM WJIM MX J0YepHUMU KommaHusmu. Cyn
0XUMJIaeMo 3asiBUJI, YTO TaKasl CBSI3b HE BHI3bIBAET
00OCHOBAaHHBIX COMHEHUI B HE3aBUCUMOCTHU ap-
OuTpa, 1 0TKa3ajd B OTMEHE pellicHUsI.

3asBneHue o6 oTBoae

B ap6uTpa>kHOM npotiiecce
KaK obsa3aTesibHoe
npeaBapuTesibHOe ycJ/10BMe
pacCMOTpPEHUs 3asB/IeHUS
06 oTMeHe apbuTpakHoro
pelieHuns

Hanuuune packpbIToro apoOMTpOM WIM IIUPOKO U3-
BECTHOTO KOH(JIMKTA HE SIBJSETCS €AMHCTBEHHBIM

19 [TodpobHee cm. 6 cmamve B. Xeanes ¢ smom nomepe. — Ipum. peo.
" Jourdan-Marques J. Chronique d’arbitrage: déflagration dans le recours en annulation, Dalloz, 4 mas 2020 eoda.
2° Aneansyuonnwiii cyo Ilapuxca, 25 ¢hespans 2020 eooa, Ne 19/07575, 19/15816, 19/15817, 19/15818, 19/15819

(udeHmu4Hble peuleHus ¢ pasHbIMU CHOPOHAMUL).

13 Jourdan-Marques J. Chronique d’arbitrage : déflagration dans le recours en annulation, Dalloz, 4 mas 2020 2o0a.

" Kaccayuonnwiii cyo, 10 okmsabps 2012 eooa, No 11-20299.
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YCIOBMEM OTMEHbI apOMTPaXKHOTO PEIICHMS, Jaxe
€CJIM TaKOoM KOH(MJIMKT cOo37aeT pa3yMHbIE COMHEHUS
B OECIIPUCTPACTHOCTU M HE3aBUCUMOCTH apOouTpa'.

B cootBercTBUM co cT. 1466 u 1506 I'TIK cTo-
poOHa, KOTopasl CO3HaTeJbHO M 0e3 3aKOHHBIX
OCHOBAaHWII He 3asgBIsIeT O HapylIeHUW B TIPO-
ecce (opMUpOBaHUS cocTaBa apOUTpaxa, CUMUTa-
eTcsl OTKasaBIIelcs OT IMpaBa CChLIATBCS Ha HEro
(renonciation). B pelieHuM, pacCCMOTPEHHOM BbILIIE,
ATeJUISIUMOHHBIA  Cyl HalOMMHAeT, 4YTO OTKa3
OT MpaBa — OIHA U3 NPUYMH HEJOMYCTUMOCTHU MCKa
(irrecevabilité)'®. Kak u B ciiyyae ¢ IpyruMu noao0-
HBIMU TIpUYMHAMM, OTBETUYMK JIOJDKEH COOJIOCTU
orpeneaeHHbIe (OPMaTbHOCTH, YTOOBI €ro apry-
MEHT 00 O0TKa3e MCTIIa ObLT MPUHAT. Tak, HaTpuMmep,
CyJl HE TIPUHSJ 3TOT apTyMEHT, TTIOTOMY YTO OTBET-
YUK HE BbIpa3uj YETKO CBOE TpeOOBaHUE B PE30JIIO-
THUBHOM YacTh MeMopaHyma'’.

B koHTekcTe mNpuMHIMIIA OTKa3a OT MpaBa
(paHIiry3cKue Cyabl 1OCTAaTOYHO JTaBHO ChOPMUPO-
BaJIM YETKYIO MO3UIIMIO; CTOPOHA HE MOXET Tpebo-
BaThb OTMEHBI apOMTPaKHOTO PEIIeHUs IO MPUYM-
He KOH(duKTa apOuTpa (pacKpbITOro Uan IHUPOKO
M3BECTHOTO), €CIU A0 3TOr0 OHAa HE 3asBisiia eMy
OTBOJ B apOuTpaxkHOM mpolecce. TakuM oOpas3om,
B OTCYTCTBUE 3asiBJIcHUSI 00 OTBOJE B paMKax ap-
OUTPaXXHOTO TpOIecCa CTOPOHA CUYUTAETCS OTKa-
3aBIIENCS OT CBOEro IMpaBa TpeOOBaTh OTMEHBI pe-
IIEHUST HA OCHOBAHUHU JaHHOTO KOH(IMKTA.

B cBoeM HegaBHEM pellieHUM ANEJISIIIMOHHBIN
cyn Ilapuka TMOATBEpAWI OMUCAHHYIO MPAKTUKY
M OTKa3aJl B OTMEHE pellieHUsI CTOPOHE, He 3asiBUB-
el OTBOI apOMTPYy B apOMTpaskHOM Mpolecce's.
OcoOeHHOCTh 3TOTO Jiejia, OAHAKO, CBSI3aHa C TeM,
YTO 3aMHTEpPecOBaHHas CTOpPOHAa 3asiBUJa BO3pa-

5 Tam ace.

I KOHD/IIKT IHTEPECOB: ®PAHLIMA | AHAJTUTUKA

>KeHMEe TMPOTHMB Ha3zHaueHUsi apobutpa (objection
to confirmation), KoTopoe 6b110 OTKJIOHeHO O0LIM
cynioM OpraHuzalvy 10 TapMOHU3AIUK KOMMEP-
yeckoro npaBa B Adppuke (CCJA), BrICTynamommnum
B KaueCTBE apOUTPa)KHOTO MHCTUTYTA.

KoHuenT Bo3paxkeHMs] MPOTUB Ha3HAYCHUS
apouTtpa (objection to confirmation) cBsi3aH C CHU-
CTEMOI Ha3HAYEHMST U TIONTBEPXKIECHUS apOUTPOB.
B HekoTOpbIX apOUTpaXkHBIX MHCTUTYTax (Hampu-
mep, B ICC u CCJA) miga ¢hopMupoBaHus Tpuby-
HaJla HeJOCTaTOYHO MPOCTO HA3HAUYEHUS CTOPOHbI
U cortacus apoutpa — (popMUpoBaHUEe 3aBepIlaeT-
cs TIOATBEPXKIECHUEM KaHAUAATYPbl apOUTPasKHBIM
WHCTUTYTOM. Bo3pakeHue MNpoTMB Ha3HAYEHMUSI
apOuTpa 3asBJsIeTCs Moc/e MPeACTaBICHUS KaHIM-
JaTypbl CTOPOHOM M 70 €e TOATBEePKIACHUS UHCTH-
TYTOM, TIPUYEM BO3paxKeHUE HE SBISIETCSI OTBOJIOM.

Cama uzesl BO3paXKeHUsT MPOTUB Ha3HAYCHUS
apOUTpa OYeHb IpUBJIeKaTeJIbHA: Ha Hee HEe pacIpo-
CTPAHSIOTCSI CTaHAAPTHI JOKa3bIBAHUS KOHMIMK-
TOB TIPU OTBOAAX. A 3HAYUT, IIAHC, YTO UHCTUTYT
He TIOATBEpAUT apOUTpa, TOpa3ao BHIIIE, YeM IIaHC
€ro OTBOJIa HA OCHOBAaHUM OJHUX U TeX XKe (haKTOB.

Peurenre AneuTSMOHHOTO Cyda O3HAYaer,
YTO B Cllydyae MOATBEPXKICHUSI KaHAUAATYpHI, He-
CMOTpPSl Ha BO3PaXXEHUs, 3aMHTEPEeCOBaHHAs CTO-
poHa o0s3aHa 3asBUTh OTBOJI, OTMMpAasCh HA Te XKe
(akThl, ecin He XOYeT MOTEepsTh MPaBO TPeOOBATH
AHHYJIMPOBAHMSI PEIIEHUS Ha 3TOM OCHOBaHUU.
OpnHako ABOITHAs Mpolieaypa BO3PaKEHU MOXKET
CEPBbE3HO 3aMeJIUTh MTPOIIECC U CKa3aThCsl HA OTHO-
IIeHUU TpUOyHaa.

Takoii uznuiiHe GopMaTUCTCKU TOAXO/ CyIa He-
palMoHaJieH, U OCTaeTCsl TOJILKO HAJCSITHCS, UTO OH Oy-
JICT TIEPECMOTPEH B TTOCIEAYIONIUX PEIICHHUSIX.

16 Ppanyyscruii koHyenm HedONYCMuUMOCMU UCKA NPUOAUICEH K NOCACOCMBUR), 8bIPANCCHHOMY 8 POCCULICKOM npaese & (hopme
OMKA3a 8 NPUHAMUU UCK08020 3A56AeHUSL U 8038DAUCHUS UCKOBO20 3A6ACHUSL.

7 Aneansyuonnviii cyo Ilapuxca, 25 gpespars 2020 eoda, Ne 19/07575, 19/15816, 19/15817, 19/15818, 19/15819.

18 Aneansyuonnviii cyo Ilapuxca, 25 ghespars 2020 eoda, n°16/22740.
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AHATTUTUKA | CTATUCTUKA UCMOJSTHEHWA PELLIEHMI POCCUIMCKUMM CYOAMU

CTATUCTUKA UCMNOJIHEHUA
APBUTPAXXHbIX PELLULEHUN
POCCUNCKUMU CYOAAMMWN:

5 BAXXHEMLLNX ®AKTOB

AHHa AKmaHaesa
topucm, «OBK Legal»

OCYIAapCTBEHHBIM CyAaM TpeArnucaHa ocodas
pOJIb B CONEUCTBUM apOUTPaKHBIM pEIIeHU-
SIM W KOHTpPOJIE 3a HUMU, U BCETJa OCTAeTCs
BEPOSITHOCTh, UTO MPUHYAUTEIbHOE MCITON-
HEHME TaKOro PEeIIeHMSI B roccyle OOepHeTCs H0-
MOJTHUTEIbHBIMU CIIOXXHOCTSIMU. YTOOBI pa3odpaTh-
Ccs B TEKYIIEU CUTyallMM W HAaMETUTh BO3MOXKHBIE
TEHACHILIMA, Mbl TPOAHAIU3UPOBAINU CTAaTUCTUKY
MO BbIIaye apOUTPaKHBIMU CydaMHM WCTIOTHUTEb-
HBIX JIUCTOB B OTHOIIEHWM PEUIEHUM TpeTeriCcKUX
CYIOB U MEXIYHapOAHBIX KOMMEpPUYECKUX apOUTpa-
>Kel, TIPUHATBIX Ha Tepputopun Poccuiickoit Pe-
nepamun coriacHo § 2 mi. 30 AIIK P® 3a nepuon
¢ 2019 no nepByto nonoBuHy 2020 rona, U B pe3yJib-
TaTe UCCJIeOBaHUS BBISIBUIN HEKOTOPhIE UHTEPEC-
Hble 3aKOHOMEPHOCTU U CKPBITHIE B3aUMOCBSI3H,
KOTOPBIMU XOTeJU Obl TTOACANUTHCS ¢ YUTaTeAIMu!,

BruiBopg 1

o BCeX 3afABJIEHHI HA TOJIydeHHe
UCTOJIHATEJIBHBIX JIMCTOB 32 Te-
o puoa ¢ 2019 nmo mepByi0 MoJIO-

BuHY 2020 roga ObLIO MOJAHO B OTHOINEHUH PeleHHIi

AnekcaHopa lepacumoea
pyKosooumesib NPAKMUKU,
«®EK Legal»

TPEeTEeiiCKMX  CyI0B, O0O0pPa30BaHHBIX CTOPOHAMH
IJ1s1 pa3penieHus KOHKpeTHoro cnopa (ad hoc).

Kak mnpeackaspiBajii MHOTHE UCCIeI0Ba-
TeJW U TPaKTUKU, mociie pedopmbl apOUTpaxa
B Poccum cmpoc Ha cynsl ad hoc pe3ko BwIpocC.
CoTHHU TpeTelCKUX CyAoB TepecTanu (QYHKIIMO-
HUPOBATh, OTHAKO CTOPOHBI HE TOTEPSJIU UHTE-
peca K JaHHBIM MHCTUTYTaM, B UTOTE apOUTPHI
pacmylleHHbIX WHCTUTYLUMOHAJbHBIX apOuTpa-
Keil mepekoyeBanu B ad hoc 1 mpoaoKuIu pa-
00Ty B HOBOM (popMare.

HecmoTps Ha To uTOo cyn ad hoc ¢popmupy-
eTcsl IJIsI pacCMOTpPeHMss KOHKPETHOTO cIlopa,
oonbpmiMHCTBO cyneir ad hoc B Poccuu, Oymyum
BBIXOAIIAMM M3 TIPpEeKpaTUBIINX (PYHKIIMOHHPO-
BaHUE TPETEHCKUX CYIOB, OCYIIECTBISIOT Cyne0-
HYIO IeTeJbHOCTh Ha MOCTOSIHHO OCHOBE.

Taxum obpazom, cynsl ad hoc paccMaTpuBa-
IOT IPUMEPHO CTOJILKO XK€ CITOPOB, CKOJIBKO U IO~
CTOSIHHO JIeHCTBYIOIIME apOUTpakKHBIE YIPeKae-
HUS, YTO CBUIETEIbCTBYET O BBICOKOM CIpOCE
Ha cyabl, 0Opa3oBaHHbIE CTOPOHAMMU TSI paspe-
IIeHUs] KOHKPETHOTO cropa, a TouHee, AJs pas-
pelieHus aejia onpeneJeHHbIM apOUuTpOM.

! Ananus nposeden na ocnose omkpvimoix dannwvix 6az CIIC «KoncysomanmlIlnioc» u UC «Kapmomerxa apoumpaxchvix oen»

no cocmosnuio Ha 20 urons 2020 eoda.
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o BCEX 3a5BJICHHI HA BbIIAYY MCIIOJI-
HHUTEJIBHBIX JIMCTOB HA TPUHYIM-
O TeJIbHOE HCTIOJIHEHHE PelIeHns Cyaa

ad hoc 0bLI0 OTKJIOHEHO rOCYIAPCTBEHHBIMH CYAAMH.
Kaxnoe Tpethe pemieHue cyga ad hoc He MoxeT
OBITh MPUHYIUTENbHO UcnojHeHo. Hanbomee va-
CTBIMU MPUYMHAMU OTKA30B TOCYIapPCTBEHHBIX CY-
JIOB B IPUHYIUTEILHOM UCITOJTHEHUN PELICHU Cy-
noB ad hoc SBISIOTCS MPOTUBOPEYUE MyOJTUIHOMY
nopsiaky Poccuiickoii Denepanviu, a Takke JOMY-
meHHbIe cynamu ad hoc npolueccyaibHble HapyIle-
Hus1. Ha mocienHem octaHoBUMCS OoJiee MOAPOOHO.

Cpenu Haubosee 4acTO BCTPEUYAIOLIMXCS MPO-
LleCCyaJIbHBIX HapylICHW Cyabl B paccMaTpyBa-
eMBIii TIepuOoa OTMETWJIM CJIEAYIOIINe: HEeHaJse-
Kalllee yYBEIOMJICHHUE CTOPOHBI, MPOTUB KOTOPOM
BBIHECEHO pellieHre 0 (POPMUPOBAHUM COCTaBa Cya
U O pacCMOTPEHMUU TpeTeiickoro aena (m. 3. 4. 3 cT.
239 ATIK P®) 1 HecoOoTBETCTBHE COCTaBa WU TIPO-
LIeTypbl apOMTpaXa CorIallieHnIo CTOPOH Win (dee-
paJbHOMY 3aKOHY.

Tak, nampumep, B gemax No A41-97531/19
u A41-97529/19 pemienuss ad hoc ObLIM OTMEHE-
Hbl TI0 TPUYMHE HEHaIJIeXKaIlero YBeIOMJICHUS
Mpu cienyomux odcrosTenbcTBax. Cyn ad hoc pac-
CMOTpEJI JICJIO B OTCYTCTBHE OTBETYMKA, YCTAHOBUB,
YTO Bpy4Y€HUE CYAEeOHON KOPPECTOHACHUINU OBbLIO
HEBO3MOXKHO MO MPUYMHE OTCYTCTBUS IMOTyJaTesIs
0 YKa3aHHbBIM afapecaMm. Bo3paxkas MpoTuB BbIauu
HUCTIOJIHUTEIBHOTO JIMCTa B TOCYAAPCTBEHHOM CY/IE,
3aMHTEPECOBAHHOE JIMIIO TPEACTaBUIIO B MaTepHa-
JIBI JIeJIa TOTOBOPBI apeHIbl HEXKUJIBIX TTOMEIICHUIA,
U3 KOTOPBIX clienoBaio, uto ¢ 2012 roga KommnaHus
HaXoauJach o JIpyromy aapecy. B aToii c¢Bs3u cyn
MpUILIeS K BBIBOAY, UTO YBEAOMJICHUE 3aMHTEPECO-
BAHHOTO JIN1IA OBLJIO HeHAIJIEXKaIM.

B nemax Ne A50-39020/2019 u A50-39021/2019
CyJl OTMETHJI OTCYTCTBHE y 3asSIBUTEIIS JOKA3aTEJIbCTB
coOMoAeHUsT TTUCbMEHHOW (OpMBI apOUTPaKHO-
rO COIIAllIeHUs], TTOCKOJIbKY HaIpaBIeHUE MCTIIOM

e CTATVICTUIKA MICMOJTHEHWA PELLIEHUIA POCCUNCKUMW CYOAMU | AHAJIUTUKA

OTBETYUKY TIPETEH3UU, COMEPXKAIIEH TTOJTOXKEHU
0 Iiepemaye BCEX CIIOPOB Ha paspelleHue TpeTei-
CKOI'0 CylIa, HE MOXET CIYXWUTb JOKa3aTeJIbCTBOM
HaMepeHUs CTOPOH Iepelarh CIIOp Ha paccMOTpe-
HUE B KOHKPETHBIN TPETEHUCKUM CYI.

BoiBop 3

o OTKa30B B BblJJa4Y€ UCIIOJTHUTEC/Ib-
HOro JIMCTAa HA NPUHYIUTECJIbHOC
OI/ICHOJIHEHI/IC pemeﬂuﬁ CyaoB ad

hoc 00yc/10B1I€eHO TeM, YTO MX HCIOJHEHHE MPOTHBO-
peunt nyoamynomy nopsaaky Poccuiickoii @enepanun.

CornacHO pa3bsICHEHUSIM, COAepXKaIuMCs B I1.
2 uH(opMalMOHHOro muchbma mpesuauyma BAC
P® ot 26 despains 2013 roga Ne 156, apOuTpaxkHbIiA
CyJl OTKa3bIBaeT B MPU3HAHUYU U MPUBEICHUN B UC-
MOJIHEHUE NHOCTPAHHBIX CYAEOHBIX WJIM apOUTpaxK-
HBIX pellIeHUI 0 COOCTBEHHON WHUIIMATUBE, ECU
YCTaHOBMT, YTO TakKoe IpPHU3HAHWE W TPUBEICHUE
B MCMOJHEHNE TTPOTUBOPEUYUT MyOJIUUHOMY MOPSII-
Ky Poccuiickoit @enepanuu.

BepxoBHblii cym Poccwuiickoit ®Penepaunu
B onpeaeneHun ot 28 ampens 2017 roma Ne 305-
DC16-19572 ykasai, 4To faHHasI TpaBOBast IIO3UIIVSI
0 TIPOBEPKE TPETEMCKUX peIIeHUI Ha COOTBETCTBUE
MyOJIMYHOMY MOPSAKY TOCYyIapCTBa MCITOJHEHMUS
MO0 WHUIIMATUBE TOCYAapCTBEHHOTO Cyla B paBHOM
CTETNEeHU MPUMEHUMA U K PEeIIeHUSM BHYTPEHHUX
TPETENCKUX CYIOB.

[TyOonuuHbBIM TOPSAOK SIBSIETCS PacIUIbIBUA-
TOI KaTeropuei, KoTopas Ipearnojgaraet aodpo-
COBECTHOCTh M PAaBEHCTBO CTOPOH, BCTYIAIOIIMX
B YacTHbIE OTHOIIEHHUS, a TaKXe COpPa3MEepPHOCTH
rpaXk1aHCKO-TIPaBOBOI OTBETCTBEHHOCTH MpaBOHA-
PYLIEHUIO?.

IIpy aTOM Cyabl OCYIIECTBISIIOT TaKOW KOH-
TPOJIb UCXOAS U3 OOIIMX IMPUHIIMIIOB ITpaBa, IpaBo-
BBIX TPUHITUIIOB, ACMCTBYIOIIMX B OTACIBbHOM cepe
MPaBOOTHOIIEHU, U C yY€TOM HOPM 3aKOHOAATEb-
CTBa, PEryJIMpyIOIIEro KOHKPETHYIO chepy IpaBo-
OTHOLIEHUI®,

2 [lynkm 29 ungpopmavuonnozo nucoma npezuouyma BAC P om 22 dexabps 2005 coda No 96 «O630p npakmuku paccmo-
mMpenus apoumpascHbimMu cyoamu 0ea 0 NPU3HAHUY U NPUGeOeHUl 6 UCNOAHEHUe PeUleHU UHOCMPAHHBIX Y008, 00 0OCnapu-
BAHUU PeUeHUll MPemeicKux cy006 U 0 ebloaue UCNOAHUMEAbHbIX AUCTNO8 HA NPUHYOUMEAbHOe UCNOAHEeHUe DeuleHUll mpe-

melicKux cy0oe».

3 Onpedenenue Bepxoenoeo cyoa Poccutickoii Dedepayuu om 28 anpeas 2017 eoda Ne 305-9C16-19572.
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B paccmaTtpuBaeMoM Tiepuose Hanbosee pacipocTpaHEHHBIMU HAPYIICHUSIMU, KOTOPbIE MOCTYKUINA OC-
HOBaHMEM ISl OTKa3a B BbIJaye MCTIOJHUTEIBHOTO JIMCTA B CBSA3U C HApYIICHUEM MyOJIMYHOTO MOpsIKa,

CTaJin CJICAYIOIIUC.

Onpepenenna CK3C BC PO
ot 13 anpena 2020 ropa
no peny N2 A41-98608/2019;
oT 31 okTa6ps 2019 roga no aeny
N2 A41-81263/19;

oT 27 ¢espansa 2020 roga no aeny
N2 A41-4134/20 v ap.

HapyLueHne paBeHCTBa CTOPOH rpa)kAaHCKOro o6opoTa

B oTcyTcTBME BONEM3BAB/IEHUS OO/HKHUKA GaHK pacnpocTpaHua Tpe-
TENCKYI OrOBOPKY, COAEP>KaLLytOCsl B TUMOBbIX YC/IOBUAX BaHKa, Ha A0-
roBOP, 3aKJ/IOYEHHbIN 40 NPUHATUSA TUMOBbIX YC/I0BUIA 6aHKa

OnpepeneHne CK3C BC
PO ot 22 agauBapa 2020 ropga
N2 A40-191758/2019

HapylueHue NpUHUMNOB COCTA3aTEeNILHOCTM M PaBHOMPaBUA CTOPOH
PelueHne TpeTencKoro cyia NPUHATO B OTHOLLIEHWM JIMLLA, HE U3BELLIEH-
HOro 0 TpeTencKoM pasbupaTesibCTBe (M3BelleHne Harnpas/eHo Mo He-
BEPHOMY aJpecy 1 04eBUAHO He3ab1aroBpeMeHHo)

MocTtaHoBNeHMe  ApbUTpaykHOro
cyaa MockoBckoro okpyra ot 7
mona 2020 ropa no aeny N2 A40-
237632/2019

HapyleHune npuHUMNa 3aKOHHOCTHU

PelueHune TpeTenckoro cyda npuHATO 6e3 ydyeTa HedeNCTBUTE/IbHOCTU
[0roBopa yCTYMNKKU (3aK/IFOYEHHOro MPW Ha/IMYMKM 3anpeTa Ha YCTYMKy
nonra 6e3 corsiacus A0IKHNKA)

OnpepneneHne ApbuTtparkHoro cyaa
r. Mocksbl oT 9 anpens 2020 roga
no geny N2 A40-317353/2019

HapyLueHue npuHUMNa 3aKOHHOCTU M 060CHOBaHHOCTU CyA,ebHOro akTa
Mepenaya B TpeTeMCKUIA cya, criopa O npaBe COGCTBEHHOCTU Ha 06bEKT
HEeABMXXMMOCTU C LIE/IbI0 YKJIOHEHUS! OT COB/I0eHNs YCTaHOB/IEHHOMO
3aKOHOIaTe/IbCTBOM MOPAAKa perncTpaLmm Npae Ha HeABUIXKUMOE UMY-
LLLeCTBO

OnpepeneHns ot 3 MapTa
2020 ropma no peny N2 A41-
106473/2019; ot 28 sHBapsa 2020
roga no geny N2 A56-83758/2015

HapyLueHue npuHLMNa 3aKOHHOCTU, [,06POCOBECTHOCTU U 3anpeTa 3/10-
ynoTpe6ieHus NpaBoMm

Hanuume B AENCTBMAX CTOPOH MPU3HAKOB, CBMAETE/IbCTBYHOLLIMX O CO3-
OaHUU BUAMMOCTM CMOpPa, a TaKXKe Co3aHNe MCKYCCTBEHHOMN 3240/ 1KEH-
HOCTU, YTO FOBOPUT O HE3AKOHHOM MCMOJIb30BaHUM TPETENCKOro pastu-
paTenbCcTBa

OnpepeneHne ApbuUTparkHoro
cyna KpacHopapckoro Kpas ot 30
aHBapsa 2019 ropa no aeny N2 A32-
46625/2018

Heap6buTtpabenbHocTb cnopa

TpeTelcKknii cya pacCMOTPEN He YacTHbIM Cnop Mexay ABYMS X03si-
CTBYHOLLMMU CyOBbEKTaMM, a 3aTPOHY/1 My6/IMYHbIE OTHOLLUEHUS, OXpaHa
KOTOpbIX NpegycMoTpeHa 3akoHoMm N2 214-03

Kak cnenyer n3 o0CTOSITENILCTB JeS1, OOJIBIIIMHCTBO Ha-
PYLIEHMIA TIpoliecCyalbHbIe, TIPU WX BBISIBICHUM CYIT
MOXKET OTKa3aTh B MIPUHYIUTEILHOM UCTIOIHEHUM pPe-
LIEHUST TPETEMCKOro Cy/ia U He CChIIasCh Ha IyO Iy~
HBII MopsiIoK. Tak, «HapylleH!e TTPUHIIAIIOB COCTSI-
3aTeJIbHOCTA W PABHOIPABUSI CTOPOH» TPOSIBIISICTCSI
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B HEHaJIeXXallleM YBEIOMJICHUM CTOPOH — 3TO CaMO-
CTOSITEIbHOE OCHOBaHWE ISl OTKAa3a B MPUHYIAUTEb-
HOM UCITOJIHEHUHU pellieHMsT TpeTeiickoro cyaa (1. 3 u.
3 ct. 239 AIIK P®). A «<HapyiieHre 6aHKOM paBEeHCTBA
CTOPOH TPaXKAAHCKOTO 000POTa» SIBIISIETCS ONHOBPE-
MEHHO HapylieHueM I1. 4 4. 3 ct. 239 AIIK PO.



OnHakKo MoAaBIsIoONIee KOJUISCTBO OTKA30B* CBSI-
3aHO ¢ KypcoMm BepxoBHoro cyma PP Ha 6opnly
C IeSITeJIbHOCTBIO YITPA3AHEHHBIX TPETENCKUX CYI0B
non BuaoM cynoB ad hoc.

B ntocranosnenun mienyma BC PO ot 10 me-
kabps 2019 roga Ne 53 ykazaHo, 4TO apOUTpaKHBIE
pelreHust cynoB ad hoc, BbIHECEHHBIE yIpa3IHEH-
HBIM TPETEHCKMM CYIOM, CUUTAIOTCS MPUHSATHIMU
C HapyluleHWEM MpOLEeAYyphbl, IPEIyCMOTPEHHON
denepasibHBIM 3aKOHOM. YKa3aHHbIE HapyIIeHUS
UMEIOT MeCTO, eclii (OpMalbHO TPETEUCKUA CyI
oOpasyeTcsl JUIsl pa3pelieHrus] KOHKPETHOIo cIiopa
(ad hoc), ogHako B AECTBUTEILHOCTU UMEET TPU-
3HaKW, CBOMCTBEHHBIE WHCTUTYLHUOHAIBHOMY ap-
outpaxy (Hampumep, oOObeAUMHEHHE apOUTPOB
B KOJUJISTUM WIW CIUCKHU, (OPMYJIUPOBAHUE COO-
CTBEHHBIX MTPaBWJI apOUTpaxa, OpraHu3alst OTHUM
U TE€M XK€ JIUIIOM MPOBENeHUS TPeTeHCKMX pa3oupa-
TEJbCTB C YY4aCTHEM Pa3HbIX apOUTPOB).

Hannune ykazaHHBIX TTPU3HAKOB MHCTUTYIIM-
OHAJILHOIO apOuTpaxka OBUIO YCMOTPEHO CydaMu
B MHOTOYMCJIEHHBIX PEIICHMSX, TIPUHSTHIX CYIbeid
ad hoc A. B. KpaBI1OBBIM.

A. B. KpaB1IOB SBJISUICST YUIpenUTeNIeM U Mpel-
cenateaeM ApOWUTpPaKHOTO TpeTeicKoro cyaa T
MockBHbI BILIOTH A0 apoutpaxHoit pedopmsl. ITo-
cKoJbKyY ¢ 1 HOs10pst 2017 roga mpaBo OCYIIECTBIISITh
JIEeSITETLHOCTD 10 PACCMOTPEHMIO CITOPOB MOJTYY TN
TOJBKO TOCTOSIHHO JEUCTBYIOIIME apOUTpakKHbIe
yupexnaenus (ITJIAY), B 4ucio KoTopblx ApOu-
TPaxXHbBIN TpeTelcKuii cyn . MOCKBBI He Bolles, A.
B. KpaBuoB cran apoutpoM ad hoc, BOociaeacTBUU
Oo4YeHb NonyasipHbBIM B Poccun.

OTtka3piBasi B BblJaue MCITOJTHUTEIbHBIX JIM-
CTOB, CY/Ibl OTMEYAJI, YTO PEIICHUS TPUHSTHI CYIb-
et A. B. KpaBIIOBBIM ¢ HapylIeHHUEM IIPOLIETYpPbI
apOuTpaxa, 4TO MPOTUBOPEUYUT IMPUHIIMITY 3aKOH-
HOCTU U IyOangHOMY nopsaky P® (m. 2 4. 4 ct. 239
AIIK P®). I1pu 3TOM rocymapcTBEHHBIE CyIbl 00-
palllaJii BHUMaHWE Ha CeAylolue MpU3HaKu WH-
CTUTYLIMOHAJILHOTO apOuTpaXxa B paMKax IMPOBEPKU
peleHuit cyaa ad hoc:
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*  U3TOTOBJIEHME CYIeOHBIX aKTOB Ha OJlaHKax
ApOUTpPaKHOTO TPETECKOro cyaa . MOCKBHI;

* aapecalysi CTOPOHAMHU MPOILECCYATbHBIX J0-
KYMEHTOB ApOUTpakHOMY TpeTeCKOMY Ccymy
I. MOCKBBI;

° yKaszaHue B TPETEMCKON OroBopkKe caura
www.a-tsm.ru, IOCBSIILIEHHOTO NeSITeJIbHOCTU
ApOUTpakHOTO TpeTeiickoro cyaa I. MOCKBHI,
MpU 3TOM Ha JaHHOM caiiTe pa3MellleH peria-
MEHT TpeTeiicKoro cyabu (apouTpa) Ijisl pa3pe-
1eHus KoHKpeTHoro criopa A. B. KpaBiioBa;

* TIpeUVIOKEHWE Ha yKa3aHHOM caiiTe Heorpa-
HUYEHHOMY KPYTY JIUIL BBIMOJHUTH (PYHKIIUU
M0 TMPOBENECHUIO apOuTpaxa, BKJIIOYas OCYy-
LIECTBICHWE apOUTpaxa TPEeTeUCKUM CYAOM,
00pa30BaHHBIM CTOPOHAMU [JII pa3perieHus
KOHKPETHOTO CITOpa;

* HampaBjieHuE€ CyIeOHBbIX W3BEIICHUII MO Tpe-
TeCKOMY JIeJTy OT UMEHU ApOUTPaKHOTO Tpe-
Teiickoro cyna r. MOCKBEHI 3a TTIOAIUCHIO CEKpe-
TapuaTa;

* yKazaHue B WHMOPMAIIMOHHOM IMCbME, Ha-
MpaBJIEHHOM JIMIIaM, YYacTBYIOIIUM B Jeje,
Ha BO3MOXXHOCTb MOJYYEHMST BCEll HEOOXOMM-
MO MH(pOpPMaAILIUK O IBUKEHUH JIe]ia Ha caiTe
ApOUTPaXKHOTO TPEeTECKOro cyaa . MOCKBHI;

* MepeyucieHue apOouTpakHoro cbopa 3a pac-
CMOTPEHHE UCKOBOTO 3asIBJICHUS B TPETEHCKOM
Cylle Ha pacyeTHbIN cYeT (hU3MUECKOTro JIuLia A.
B. KpaBuoBa, ykazaHue B IiaTeKHOM MopyyJe-
HUM, 9YTO MaHHas yciayra He objaraetcs HJIC
(ocBoboxmeHbl oT HJC nuinb yciryru, oKa3bl-
BaeMble B paMKax apOuTpaxka, aiMUHUCTPUPY-
emoro ITIAY).

HecMmoTpss Ha TOMNBITKM CTOPOH OCITapUBaTh
OTKa3bl B BblIa4y€ MCITOJHUTEIbHBIX JINCTOB Ha pe-
meHus cynbu A. B. KpaBiiosa, cyneOHast mpakTruka
chopMupoBaiach U OJHO3HAYHO MPU3HAET MOA00-
Hble JCWCTBUS TIOCSATATEbCTBOM Ha IyOJWYHBIN
nopsiiok Poccuiickoit denepanym’.

Ctout oTMeTuTh, uTo A. B. KpaB110B mbITaNCS
OCITapuBaTh ONpe/esieHne 00 OTKa3e B BblTaye MC-

? Cm. dena No A41-98615/2019, A41-94313/19, A41-94316/2019, A40-326376/2019, A41-994/20, A41-101306/19,
A41-107296/19, A41-100753/19, A41-103364/19, A41-15922/20, A41-20402/20, A40-48002/20-83-244 u dp.
> B wacmnocmu, 0sa deaa douinu do BC PD, xomopoiii 3axpenun oannyio nosuuuio (cm. desa No A41-94316/2019,

A40-326376/2019).
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MTOJTHUTEJIbHBIX JINCTOB Ha €ro pellieHHs B Kaccallu-
OHHOM TOPSIIKE®, CChIIASICh HA TO, YTO BBHIBOJIBI Cy/1a
«HE COOTBETCTBYIOT NCHCTBUTEIBHOCTU M IOPOYAT
€r0 4eCTh, JOCTOMHCTBO U JAEJIOBYIO PEIyTaIlUIO TPpe-
Teiickoro cynbu». OQHAKO CyI MpPHIIET K BBIBOLY,
YTO 00KaJTyeMbIM OIpeIeIEHUEM He 3aTparuBaloTCs
€ro MpaBa U MHTEPECHI, B CBSI3U C YeM ITPOU3BOJICTBO
10 KacCallMOHHO Xajiobe ObUTO MPEeKpaIleHo.

BriBog 4

3agBJICHMII HAa TOJy4YeHHe WC-
ononﬂmenbﬂmx JIUCTOB 3a TNepu-
on ¢ 2019 mo mepByi0 NMOJIOBUHY

2020 roma mpuxoauTcs Ha pemenns ITITAY.

Konnuecteo
HaseaHue ap6utpaxk- 3aABJIeHMM HOons,
0 Bblga4e Uc- o/
HOro cyaa %
NONIHUTEb-
HbIX JIMCTOB
Ad hoc 263 39,97
AL, npu PCIMM 153 23,25
MKAC 108 16,41
TpeTenckue cyapl, Ko-
TOpble JINLLIUAUCH Mpa- 08 14.89
Ba OCYLLECTB/IATb CBOIO ’
LeaTtesIbHoCTb?
PAL] 30 4,56
MAK 6 0,91
NTOIro 658 100,00

Cpenay MOCTOSSHHO JAEHMCTBYIOIIMX apOMTpaxkKHBIX
yupexnenuit (ITJAY) mepBoe Mecto mo KoJu-
YeCTBY MOJAHHBIX 3asBAEHUN Ha MOJyYEeHUE HUC-

5 Cm. deno Ne A41-98615/2019.

MOJTHUTEIBHOTO JIUCTAa 3aHUMaeT ApOMTpakKHBIN
1eHTp npu PoccuiickoM coio3e MpOMBbBIILIEHHU-
KOB ¥ npennpuHuMareseii (23%). [Ipu sTom nuib
B IIECTU CIydYasiX CydaMM OTKa3aHO B MPUHYAM-
TEeJbHOM UCTOJHEHUU PelleHU TaHHOTO TpeTeli-
cKoro cyaa (MpenuMyIlecTBEeHHO BBUAY HapyIIeHUS
nyosunaHoro nopsnka Poccuiickoii denepanum)’.

3asgBJIeHUS HA BbIAauyy UCTIOJHUTEIbHBIX JIU-
ctoB, moganHble MKAC mpu TIIII, cocTtaBasiior
16,4% ot obuiero konudectBa. M Takxke JUIIb
B IIECTU CJIydYasiX UCTIOJTHUTEAbHBIN JTUCT HE ObLI
BbIIaH. OCHOBAHUSIMU ISl OTKA3a B MPUHYANUTEIb-
HoM ucnonHeHuu pemennit MKAC npu TTIIT 8-
JISIIOTCS KaK T0OPOBOJILHOE UCTIOJHEHUE PEIIeHUS
TODKHUKOM!'?, TaK M IOMYIIeHHBIE TTPOollecCyalb-
Hble HapymieHus. Tak, B geae Ne A42-1904/2020
pellieHue MPUHSITO MO CIOPY, He MPEAyCMOTPEH-
HOMY TpPEeTeMCKMM coIJIallleHWeM W He ToJraaa-
IOIIEMY TOJl €T0 YCIOBMSI, U COACPKUT BBIBOMIBI
10 BOIPOCaM, BBIXOISIIMM 3a TIpeaebl TpeTeii-
CKOTO COTJIallleHUSI.

Hons Poccuiickoro apOuTpakHOIro IeHTpa
OT O0Illero KoJIMYecTBa 3asBICHUI Ha TPUHYIU-
TeJbHOE UCTIOJTHEHNE PeIlIeHUI TPETEHCKUX CYIOB
cocrapigeT 4,56%. I1pu 5TOM UCITOJTHUMOCTb 3TUX
pemeHuit cronporeHTHas. [lo cratuctuke B 20%
cyJyaeB B YIOBJIETBOPEHUM 3asiBJICHUI HA MPUHY-
OUTEbHOE MCIIOJHEeHUE pelleHuit Poccuiickoro
apOUTpaXKHOTO IIeHTpa OBLIO OTKA3aHO, OZHAKO
KaXIbIii pa3 0TKa3 ObLT 00yCIOBIEH (DaKTUYECKUM
WUCITOJTHEHWEeM apOUTPaXKHOTO PEIICHUSI HA MOMEHT
paccMOTPEHMS 3asIBICHMSI.

Bonbiioe KoauuecTBO 3asBICHUI O BbIgaye
WUCIIOJTHUTEIbHBIX JUCTOB A0 CHUX TOP IOAACTCS
Ha pelleHus TPEeTeUCKUX CydoB, MPUHATHIE 10 1
Hosi6ps 2017 roma (14,9%). Kaxnoe msaroe Takoe
pellieHre He MOAIEXKUT MPUHYAUTEIBHOMY UCITOJ-
HEHMIO TIPEUMYIIECTBEHHO B CUJY JOMYIIEHHBIX
MpolecCyalbHBIX HapyIIeHU'!.

7 C yuemom okpyenenus 00 6mopoeo paspsaoa nocie 3ansamoii. — Ilpum. peo.

§ [Iynkm 11 cm. 13 @edepanvroeo 3axona om 29 dexabps 2015 coda Ne 409-D3 «O euecenuu uzmenenuii 6 omoensHwie 3a-
KoHodamenvhble akmol Poccuiickoii Pedepavyuu u npuznanuu ympamuewium cuny n. 3 4. 1 cm. 6 D3 “O camopezyrupyemoix
opeanuzayusx” é ceéasu ¢ npunamuem D3 “O6 apoumpaxce (mpemeiickom pazoupamenvcmee) 6 Poccuiickoii Pedepayuu”».
? Cm. dena Ne A40-209342/19-83- 1249, A40-257134/19-19-2040, A76-12251/2020.

10 Cm. dena Ne A41-9631/2020, A49-77/2020.

" Hanpumep, dena Ne A36-3941/2019, A42-1355/2020, A40-300186/19, A40-274616/2019 u op.
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BbiBog, 5

0T 00IIero KoJIMuecTBa pac-
OCMOTpeHHbIX 3asBJICHHUI 32-
() HUMaeT 00KaJI0BaHuie ornpe-

JieJIeHnid Cy/I0B TepBOil WHCTAHIMHM B apOWTPAXKHBIN
Cya1 OKpyra (B KacCaiOHHOM TOPSIIKe).

N3 ykazanHoro uncia B 19% ciyyaeB pelieHue
cyla TIepBOM MHCTAaHIMKM OBLIO M3MEHEHO (B TOM
qyce JeJ0 HalpaBjieHO Ha HOBOE PacCMOTpPEeHNeE),
B OCTaJIbHBIX K€ Kaccallysl coriacuiach ¢ BbIBOA-
MM TIEpBOM MHCTAHIMM W OCTaBWJIA OOXKaTyeMblid
CcyleOHBIN akT B CUJIE.

Ho CynebHOI1 KOJIErMM 1O 3KOHOMUYECKUM
ciopaMm BC P® nomno 12 men: B ABYX cydasx
KOJIJIETUSI TIPUHSJIa HOBOE pellleHHe — OTMEHMJIA
orpesie/ieHUe Cyla TEepBON MHCTAHIIMU, YCMOTDEB

' RUSSIAN
ARBITRATION

ASSOCIATION

KHura «ArbitRAAtion Kitchen Book» —

YHWUKasbHOe cobpaHne UHTEPBbLIO U PELLENTOB BeAyLLMUX
npodeccroHanos apbutpaxa co scero mupa. KHura asnserca

NPoOAO/IKEHNEM OHNAMH NpoekTa «ApOUTPAAXKHaA KyxHsa», rae roctm
roTOBAT CBOU Nt0BMMbIe 611043 BO Bpems HepOpMabHOTO UHTEPBbIO.

BbInyck nepBoit KyAnMHapHoi KHMrn «ArbitRAAtion Kitchen Book» 3annaHupoBaH Ha
Hon6pb 2020 roaa. KHura byaeT pacnpocTpaHeHa cpean ApbuUTpaxHbIx MHCTUTYTOB,
BEAyLIMX PUANYECKMX GUPM U topuandeckmx otaenos TOM 500 komnanuii Poccun

1 CHI. Teepabiit nepenneT, Tmpask 2000 3K3.

B KHUry BOWMAYT BCE MHTEPBbIO U PeLenTbl rocTei:

Jacomijn van Haersolte-van Hof {LCIA)}, Alexis Mourre {ICC International),
Kevin Nash (SIAC), Stefano Azzali (MCA), Sarah Grimmer (HKIAC), Dr Ismail Selim
{CRCICA), Ms. Sue Hyun Lim, Prof. Hi-Taek Shin (KCAB), Marianella Ventura Silva

{CCL), Santtu Turunen (FAl), Michael Lee (ICDR) 1 T.4.

"ArbitRAAtion Kitchen Book" is a unique collection of interviews and recipes

shared by leading arbitration professionals from all over the world. The book will

be published in November 2020, the hard copies of it will be distributed at various
arbitration events and sent to legal departments of TOP 500 companies in Russia & CIS,
International Arbitration Institutions, leading Law firms. Hard cover, 2000 copies.

For more information, contact Victoria Kurashkina
Tel: +7 905 546 40 80 | Email: victoria.kurashkina@arbitrations.ru

HapylIeHre MyOJIMYHOro TMopsiiKa; B OMHOM cllydae
HalpaBuJja JeJI0 Ha HOBOE PacCMOTPEHUE; NEBSThH
oIpeeIeHNIT HOCUJIM OTKa3HOM XapakTep.

Ycriex B TOJNIydEeHUU HCTIOJHUTEIBHOTO JIH-
CTa Ha pellleHre apOouTpaxa 3aBUCUT B TOM YMUCIIE
n oT ¢opMara apourtpaxa. [IpoBeneHHBIN aHaIN3
noxasbIBaeT, 4To cyasl ad hoc npourpeisaoT [TIAY
MO TMOCJIeAyIoNIed HWCIOTHUMOCTA — 3TO HYXHO
MMETH B BUILy TTpY BBIOOpE apOuTpaxa.

Kpowme Toro, cTaTucTKa OCHOBaHMM IS OT-
Kaza B MPUHYAUTECILHOM UCIIOJHCHUU PEIICHUN
TpeTeMCKUX CyIOoB HeyTelmuTelbHa. ToT dakr,
YTO TMOJAABJsSIONIee OOJBIIMHCTBO OTKa30B 00-
YCJIOBJIEHO HapylIeHWEeM IyOJMYHOTO TopsiaKa
P®, cozgaer HeompeaeneHHOCTb y YYaCTHUKOB
9KOHOMMYECKUX OTHOIIEHUI M HapylIaeT OCHO-
BOMoJlaralolInii MpuHLKUI res judicata.

RUSSIAN.
| ) e
'ASSOCIATION
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AHANTUTUKA | B35 NPOTUB YKPAVHDI

YKPAUHCKUN CY[, OTKA3AJ

B NMPUSHAHUUN U NPUBEAEHUU

B UCIMOJIHEHUE PELLEHNA
YPE3BbIYANHOIO APEUTPA

Nno AEJNY «B3b NPOTUB YKPAUHDI»

INTEGRITES, Kues

AHHa Ko3vipesa

EneHa lNepenenuHckasn

ceHTs10ps 2019 roma rocymapCcTBEHHON KOpIHoOpallMy pa3BUTHS
«BOB.P®» (BOB) ynanoch mojayyuTh peilieHrue Ype3BblYaiiHOro
apobutpa ApoutpaxkHoro nHctutyta Toprosoil manatel I. CTOK-

ronbMa (TIIC) B cBOIO MOJB3Y B CIOPE C FOCYAApCTBOM YKpau-
Ha. OmMHAKO CIYCTS TOA JOOUTHCS €ro NMpU3HAHUS U MPUBEIECHUS B UCIIOTHEHUE
Ha TeppUTOPUM YKpauHBI TaK U He yaaioch: 7 ceHTs0psa 2020 roga KueBckuit
aneJUISUMOHHBINA Cyl OTKa3aJl B YIOBJIETBOpeHUM 3asiBieHus: BOb mo uemomy
psily OCHOBaHWM, Cpeau KOTOPHIX U MyOJUUYHBIN TTOPSIOK, U HapylleHue apou-
TpaxKHOU MPOLEAYPHI, M BBIXO 3a MPeAe/ibl apOUTPaKHOTO COTIAIlICHUS.

YKazaHHBIM pellleHreM Ype3BblYaiiHbI apOUTpP 0051321 TOCYIapCTBO YKpau-
Ha OCTAaHOBUTb MPUHYIUTENIbHYIO peanusannio akiuii [TAO «ITpoMuHBecTOAHK»
¢ 1esblo B3bickaHus ¢ Poccuiickoii Denepaliu Aojra Mo KakoMmy-anbo apou-
TpaxkKHOMY WJIY CyAeOHOMY pEelIeHUIO, a TakKKe COBEpIIaTh KaKue-I1u00 9KBHUBa-
JIeHTHBIe AeicTBUs B oTHolIeHun [TAO «IIpoMuHBeCTOAHK» 10 OKOHYATEIbHO-
IO pelIeHUs] COCTaBOM apouTpaxa ApOUTPakHOrOo MHCTUTYTa TOProBoil manaTsl
I. CTOKTOJIbMa BOTIpOCa O TOM, SIBJISIETCSI JIM TaKasl peaanu3aliis akiuii HapyIeH -
€M HOPM MEXIyHapOIHOIO IpaBa.

TocynapctBo Ykpamna B juie MuUHUCTepCTBA IOCTULIMU YKpaWHBI BO3pa-
>XKaja MpPOTUB TIPU3HAHUS U TIPUBEACHUS B WMCIIOJIHEHUE DEILIECHUST 4Ype3BblUaii-
HOTO apOuTpa IO HECKOJIbKMM OCHOBAaHUSIM, MPEIYCMOTPEHHBIM TOJOXEHUSIMU
ct. V Holo-MopKcKoit KOHBEHIIMY U aHATOrMuHbIMU riosoxkeHussMu TTIK YkpauHsl.

Bo-nepsbix, YkpanHa cociagach Ha MoAm. «c» . 1 cT. V Heto-Mopkckoit
KOHBEHIIMM, YTBEpXKAasi, YTO yKa3aHHOE pellleHre Ype3BblYaifHOro apouTpa BbI-
HECEHO I10 CHOopY, HE MPEeAyCMOTPEHHOMY WX HE MOAMNaAaloieMy o YCIOBUS
apOUTPaKHOTO COTJIallIeHUS.

ApbutpaxHas oroBopka B Cornamenuun mexay IlpaBurensctBom Poccuii-
ckoit ®enepanyu u KabuHeroM MUHUCTPOB YKparHbI O MOOIIPEHUY 1 B3aUMHOI
3alUTe MHBECTULII OT 27 HOs10ps 1998 rona (IBYyCTOPOHHMIT MHBECTULIMOHHBIN
nmorosop, IWJ1)! npemycMaTpuBaeT nepeaady J000ro CBI3aHHOTO ¢ MHBECTUIIN-
SIMU criopa Mexny ogHoi u3 JloroBapusaroiuxcss CTOPOH CTOPOH U MTHBECTOPOM
JIPYToii TOTOBOPHOI CTOPOHBI, B CIydae HEBO3MOXHOCTH €r0 YPEeryJIvMpoBaHUs
ImyTeM IeperoBopos, Ha pazpenieHue TIIC.

! Jlokymenm docmynen no adpecy: hittp.//arbitration.kiev.ua/Uploads/Admin/Pocia%20RUS _
compressed.pdf. Jlama docmyna 30.10.2020.
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Ilpu sToM B xome cymeOHOro pa3doupaTenbCcTBa
0 TpU3HAHUU U TIPUBEIECHUU B HCIOJHEHUE pe-
IIEHUST Ype3BbIYAiHOTO apOMTpa BO3HMK BOIIPOC,
B KakKOil MMEHHO peAaKIMU CJeayeT TPUMEHSIThH
ApoutpaxHsiii permament TIIC: B pemakiuuw,
JIeiicTByomeit Ha MoMeHT 3akioueHust AW (Ap-
OuTpaxHbIil perameHT 1999 roma), 11Mdo Xe B pe-
JAKIWK, JEeUCTBYIONIEH HA MOMEHT PacCMOTPEHUS
crnopa (ApoutpaxHsiii persiameHT 2017 rona).

ApryMeHT YKpauHbl CBOIUJICSI K TOMY, YTO OHA
JlaBajla corjiacue TOJIbKO Ha ApOUTpaKHBbIN peria-
MeHT 1999 rona, B KOTOpOM Mpolieaypbl HA3HAYECHUS
Ype3BbIYAfHOTO apOuTpa He ObUIO (OHA MOSIBUJIACH
ToJbKO B 2010 romy).

B xoHeuHoMm wuTore KwueBckuii amesssiiu-
OHHBIN Cya TomnepkKaad IMO3UIIMI0 TpPeacTaBU-
TeJell rocyaapcTBa YKpauWHa, TMPUAs K BBIBO.Y,
4yTO YKparHa He TaBajia CBOEIro corjacusl Ha Mpu-
MeHeHue ApOUTpaKHOTO perjiaMeHTa B peaak-
uuu ot 2017 roma, Tak KaK HOPMBI MeXIAyHa-
POIHO-TIPABOBBIX aKTOB TMOJJIEXKAT MPUMEHEHUIO
B pellaKLUsIX, 1€ CTBYIOIIMX HA MOMEHT paTU(du-
KallMy ¥ MPU3HAHUS YKPanHOM.

To ecTb, KCXOMs U3 pellieHUs Cya, TI0ObIe CIO-
pbl, Bo3HUKatomue u3 Cornamenus mexay I[TpaBu-
TeabcTBOM Poccuiickoit Penepanuu 1 KabuHetom
MuHuCcTpoB YKpauHbl O TIOOIIPEHUN U B3aMMHOI
3aluTe MHBecTUUMii 1998 roma, patuguLUpoOBaH-
Horo YkpauHoil B 1999 romy, momiexar paspelie-
HUIO B COOTBETCTBUU ¢ APOUTPAXKHBIM perjaMeH-
toMm TTIC 1999 rona.

Bo-BTopsix, YkpanHa cocianach Ha moAar. «b»
n. 1 ct. V Heio-MopKkckoii KOHBEHLINM, YTBEpXK-
Jasi, 4YTO MMEJ0 MECTO HapylleHHe apOUTpaxkHOM
npoueaypbl. MMHUCTEPCTBO HOCTULIMU YKpPauWHBI
YTBEPXKIAJI0, YTO TOCYIapCTBO YKpanHa, MIPOTUB KO-
TOPOro OBLIO BBIHECEHO pPEIICHUE YPE3BbIYATHOIO
apOuTpa, HE MOIJIO TPEACTABUTH CBOW TMOSICHEHUS
I10 JIeJTy B CBSI3U C TEM, UYTO U3 MSATUIHEBHOIO CPOKa,
BBIZICJICHHOTO CTOPOHAM ISl TOATOTOBKY MTPaBOBOM
MO3ULIMK, TPU IHS BBIMAJIM Ha TOCYIApCTBEHHBIN
Mpa3IHUK U BBIXOJAHBIE.

JaHHBIA apryMeHT Takxke ObUT moaaepkaH Kues-
CKUM ameJISIUOHHBIM CyTOM, KOTOPBI MOCUYUTAa,
YTO TOCYIapCTBO YKpauHa ObLIO JIMIIEHO BO3MOX-
HOCTHU B pa3BepHYTOM BUJI€ M3JIOXKUTH CBOIO MO3U-
LIMIO MO HE3ABUCSIIUM OT Hero npuurnHaM. Creayer
OTMETUTh, YTO TOAOOHYIO TO3UIMIO YKPAaWMHCKHUE
CYIbI 3aHSUTA U B JeJie O IPU3HAHUM PEIIeHUS Ype3-
BbIyaitHoro apoutpa no neny «JKX Oil & Gas plc
U JApYyTve MPOTUB TOCyIapcTBa YKpanHa»2, B KOTO-
pOM TIpolieaypa Ype3BbIYaliHOTO apOMTpaka Hada-
JJach B KaHYH POKJIECTBEHCKUX MPA3THUKOB.

B-Tperbux, KueBcKUM amnesuUISILIMOHHBIM CY-
JIOM OBbUT MOIHST BOMPOC O HAPYIIEHUM PEIIeHU-
€M 4Ype3BblYaifHOro apouTpa IMyOoJMYHOTO MOopsiaKa
YKpauHshl.

DTOT BOIIPOC BO3HUK B CBS3U C OIPEACTICHUEM
Toro xxe KueBcKoro amneutsiiiMOHHOTO Cyaa O Ipe-
JIOCTaBJICHUM pa3pelleHUs] Ha UCIIOJHEHUE pelle-
Hus ApourpaxHoro cyna (r. Taara, Hunepiaanmbr)
ot 2 mas 2018 roga mo ucky OO0 «BBepect UcTelT»
u npyrux npotuB Poccuiickoit denepauuu B aene
0 B3bICKAHUM C TIOCJIEeIHEN CYMM B KaueCTBE KOM-
MeHCcalluu 32 He3aKOHHYIO 3KCIPOIpUaIlii0 NHBE-
ctunmii B Kpeimy B Hapytenue ct. 5 JIA/IL.

ITpu nomave 3asiBJieHUs O IPU3HAHUU U IPUBE-
JIEHUW B UCITOJTHEHUE 3TOr0 pelIeHUs YKPauHCKUA
B3bICKATEJb [MOJIAJT XOIaTaliCTBO O TPUMEHEHU U 00€e-
CIIEYUTETBHBIX MEP, B TOM YKCJIE O HAJTOXKEHUU ape-
cTa Ha npocTtele UMeHHbIe akiu [TAO «ITpoMuH-
BecTtOaHK». Cyn xomatailcTBo «DBepecT McteiT»
YIOBJIETBOPWII: B XOJI€ UCITOJTHUTEIBLHOTO TTPOU3BO/I-
ctBa 99,7% axuuii [TAO «ITIpoMuHBecTOAHK», IPU-
HaJJIeXallMX POCCUMCKON TOCynapCTBEHHOW KOp-
nopaiuu «BOB.PMD», 6butM BhICTaBICHBI HA TOPTU
28 aprycra 2019 roga Ha oupxe [IDTC, a B manb-
HeIeM, Kak cooOIlaeTcsi, MpoaaHbl YKPauHCKOM
(unancosoit komnanuu FC Fortify.

YuuTtsiBast 3T0, MPU PaCCMOTPEHUU 3asIBJICHUS
BOb cyn onpenenni, 4To pelieHue Ype3BblYaiiHOro
apOuTpa, COrJlacCHO KOTOPOMY Ha YKpauHy BO3JIO-
>K€HO 00513aTeJIbCTBO OCTAHOBUTDH UCITOJTHUTEIbHbBIC
JIEVICTBUA T10 TIPUHYIUTEIIBHOW peaTn3aliiu aKIni

2 Takxce 06 smom dene cm.: Ilepeneaunckas E. Umoeu 2019 eoda das mexncdynapoonoeo apoumpaica é Yipaune. — Ar-
bitration.ru. — Ne 3. — 2020 (URL: https://journal.arbitration.ru/reviews/itogi-2019-goda-dlya-mezhdunarodnogo-arbi-

trazha-v-ukraine/); Apoumpasic u pecyaupoganue meicoyHapooHo20 KoMMepuecko2o 000poma: poccuiickue, UHOCMPAaHHble
u mpanceparuunvie nodxodwl. Liber Amicorum 6 uecmo 70-asemus A. C. Komaposa / Cocm. u nayu. ped.: H. I. Mapkanosa,

A. U. Mypanos. — M.: Cmamym, 2019. — Ilpum. ped.
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AHANTUTUKA | B35 NPOTUB YKPAVHDI

ITAO «ITpoMuHBecTOAHK», IO CBOEW CYTH MPOTH-
BOPEUUT TMPUHIATOMY paHee peleHuo KueBcko-
ro amnesuisiiuoHHoro cyna mno peany OO0 «BBepect
Hcreiit» 1, TakuM 00pa3oM, HapylIaeT MyOJTUIHbII
MOPSIIOK YKpauHbI.

OTMeTHM, YTO 3TO YK€ TPEThe PEellIeHUE Upe3-
BbIUAfHOTO apOUTpa Mo ApOouTpaKkHOMY periaMeH-
Ty TIIC, KOTOpOE HE yaaaoch MpU3HATh U TPUBECTU
B MCTOJHEHUE Ha TeppuTOopuM YKpauHbl. [lepBbIM
ObL10 yXe ynoMsiHyToe aeno «JKX u apyrue mnpo-
TMB TocyJapcTBa YKpauHa», KOTOpPOE€ 3aBepllu-
Jjock B ceHTs10pe 2018 roma pemeHueM BepxoB-
HOTO cyla 00 0TKa3e B MPU3HAHWUM U TIPUBEICHUUN
B MCMOJTHEHHWE PEIIeHUST Ype3BbIYaliHOTO apouTpa
oT 14 guBaps 2015 roma, KOTOpPHIM TOCYAapCTBY
YkpanHa ObLI0 MPEeANMcaHo BO3AepPXKaThCs OT BBE-
NIEHWsI PEHTHOW TIIaThl 3a JOOBIYY TMPUPOIHOTO
raza, He IPUMEHSsS 00s3aTeJbHbIe TOJOXEHUS
Hanorosoro kogekca YKpaHbl B OTHOIIIEHUM UCT-
110B. Bo Bropom nene — «Ostchem Holding Limited
npotuB ITAO “Onecckuii MpUMOPTOBBINA 3aBOI”»
— TpM CcyAeOHble MHCTAHIIMU, BKJIIOYasl TOrAa eIle
neiicTBOBaBIIMI BeIciuii crienuaan3upoBaHHbBIA
cynl YKpauWHBI TI0 PAacCMOTPEHUIO TpakTaHCKUX
U YTOJIOBHBIX JI€JI, OCTaBWJIM 0€3 PACCMOTPEHUS
zasgBieHne Ostchem Holding Limited o mpusHa-
HUU U TIPUBEJACHUY B UCTIOJIHEHUE HA TEPPUTOPUHU
YKpauHbI penieHns Ype3BblyaitHoro apourpa ot 31
MapTa 2016 roma, KOTOPBIM OTBETYMKY OBLIO ITPEI-
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MUCaHO BO3AEPXKATbCS OT OTUYXIECHUST UIU obOpe-
MEHEHUs TIpUHAIJIeXallero €My HeIBUXUMOTO
MMYIIECTRA.

ITpumeyarenbHO TaKXe, YTO BO BCEX ITHUX Jie-
JIaX YKpauHCKHE CYAbl CChUIAIMCh Ha TMOJIOKEHUS
Hplo-Mopkckoit konseHmu. HecmoTpst Ha Hera-
TUBHBIN UCXON pa30MpaTeIbCTB, YKPAUHCKUE CYIbI
MOCJIEI0BATEIbHO TOATBEPXKIAIOT, YTO WHOCTPaH-
Hble apOUTpaKHbIe PElIeHUsS O TIPUMEHEHUU 0be-
CIIEUYUTEIbHBIX MEP B MPUHIIAIIE MOTYT OBITh TIPU-
3HAHBI U TIPUBEACHBI B UCIIOJTHEHNE HA TEPPUTOPUU
VYKkpauHbl Ha ocHoBaHuM Hblo-MopKckoii KoHBeH-
IIMA IO CTAaHIAPTHOM Mpolenype, MpeaycMOTpeH-
HOM 11 BCEX apOUTPaKHBIX PEIICHUIA.

OnHako MpU MHOM MCXOJi€ HEMMPEMEHHO BO3-
HUK OBl BOIPOC O TOM, KaK OBITh C TPU3HAHHBIM
TaKUM 0Opa3oM peIIeHUueM, €CJIU B pe3yabTaTe
paccMOTpeHUs cliopa IO CYIIECTBY pelieHue 0y-
JIeT BBIHECEHO B MOJIb3Y OTBeTuMKa? [leficTByroliee
YKpPauHCKOE 3aKOHOAATEJbCTBO HE JaeT OTBEeTa
HasToTBOMNpoc. M MMeHHO BCUJTy OTMCAaHHOM BhIIIIE
MPaKTUKU YKPAUHCKUX CYIOB M CBSI3aHHBIX C HEll
puckoB YKpaumHcKass ApOuTpaxHas AcCOLMAINS
IpeanoXuaa HWMIJIEMEHTUPOBaTh B  YKpaWH-
CKO€ 3aKOHOIATEJbCTBO HEKOTOPBIE MOJOXEHUS
cT. 17 TunoBoro 3akoHa FOHCUTPAII B pemak-
muu 2006 roga, KOTOPhIE MO3BOISAT YPETYAUPOBATh
JaHHBI BOMPOC B COOTBETCTBMU C MUPOBBIMU
CTaHIapTaMu.


http://reyestr.court.gov.ua/Review/76596637
http://www.reyestr.court.gov.ua/Review/66870283
http://arbitration.kiev.ua/Uploads/Admin/%D0%9F%D1%80%D0%BE%D0%BF%D0%BE%D0%B7%D0%B8%D1%86%D1%96%D1%97 %D0%A3%D0%90%D0%90_%D0%9F%D0%BE%D1%80%D1%96%D0%B2%D0%BD%D1%8F%D0%BB%D1%8C%D0%BD%D0%B0 %D1%82%D0%B0%D0%B1%D0%BB%D0%B8%D1%86%D1%8F_23122019_.pdf

M3MEHEHWSA PETTAMEHTA MKAC YKPAMHbI | OB30P

U3SMEHEHUE PETMNMAMEHTA
MEXOAYHAPOAHOIO KOMMEPYECKOIO
APBUTPAXXHOIO CYAA

NPU TMN YKPAUHDbI KAK CPEACTBO
NMNOBbLILLEHUA 2OPEKTUBHOCTU
APBUTPAXXHOI'O PASBUPATEJIbCTBA

A

UNean BawuHey
napmuep, K. i0. H.,
FOK ARBITRADE

OBPEMEHHbIE TEHACHIIMM, HampaBIeHHbIE Ha IIOCTENIEHHBI OTKa3

OT OYMaXXHOTO TOKYMEHTOO0OpPOTa U IIMPOKOE MCIOJIb30BaHUE HOBEM-

WX TEXHOJOTMI TPU PACCMOTPEHUM MEXIYHAPOMHBIX apOUTPakKHBIX

CIMOPOB, HAXOISIT CBOE OTOOpakeHUe B perjlaMeHTax Bce OOJIbIIIEero yncia
apOUTpakHBIX MHCTUTYTOB. MeXIyHApOAHbII KOMMEPUYECKUIA apOUTPaKHBINA CYI
(MKAC) npu ToproBo-IpoMBbIIUIEHHON MajlaTe YKpauHbl HE CTajl UCKIIOUYEHM-
eM, u 17 ceHTs0ps aToro roga npesuauymoM TIIIT YkpanHbl ObUTH yTBEPXKIESHBI
nsmeHenust B PermamenT MKAC!. TTpuHATBIe U3BMEHEHUs BBOIATCS B NIEWCTBHE
¢ 1 Hos16ps1 2020 roga, HO ITPY OTCYTCTBUM BO3PaXKEHUIA CTOPOH MOTYT IPUMEHSITHCS
K JIIoOOMY 13 CIOpOB, Haxoasmxcs B mpousBoacTse MKAC Ha yka3aHHYIO J1aTy.

Kpome oOmieii e coBepIIeHCTBOBAHUS apOUTPaXHOTO IPOM3BOACTBA,
B TOM YHCJI€ C UCTOJIb30BAHUEM COBPEMEHHBIX TEXHOJOIMYECKUX CPEACTB, U3Me-
HEHWUS SBJISTIIOTCS TakoKe peaklrell Ha CyllleCTBEHHOe peOpMUPOBaHNE YKPaUH-
CKOTI'0 MpolleccyalbHOro 3akoHoaaTeabcTBa B 2017 romy M HapaOOTaHHYIO IpaK-
TUKY €ro MpUMEHEHHUs, B YACTHOCTM KacaloIlylocsl OCITapuMBaHUS, MPU3HAHUS
u ucrnojgHeHus pemeHuiit MKAC.

OoHUM 13 TaKUX U3MEHEHU SIBJISIeTCSI YTOUHEHWE, a YACTUYHO JaXe pacilu-
penue komnetreHnu MKAC. Tak, HoBast penakius cT. 1 PermameHTa Terepb 4eTKO
YKa3bIBa€T Ha BO3MOXHOCTb PAaCCMOTPEHMST apOUTPaKHOIO CITIOpa, CTOPOHOI KO-
TOPOTO SBJISIETCS (PU3NIECKOE JUIIO0, €CJIM HA MOMEHT 3aKJII0YEHUST apOUTPasKHOTO
COIJIAIIIEHUS 3a TPAHUIIEH HAXOIMUTCS €ro MOCTOSTHHOE MECTO TTPOXKUBAHMUS, JTNOO,
Hao000pOT, MECTO apOUTpaKka HAXOAUTCS 3a MpeaeaMu CTPaHbl MOCTOSTHHOTO TPO-
>XKrBaHUs Takoro juia. Takke Kk komneteHIIMM MKAC oTHOCSTCST cIOphI, BO3-
HUKaIOIIKE TTPU OCYIIECTBICHUU MEXITYHAPOIHBIX 9KOHOMUYECKUX CBSI3€H, eCiu
MECTO MCTIOJTHEHUS 3HAUYUTEIbHOI YacTU 00s13aTeIbCTBA JTUOO MECTO, C KOTOPHIM
HanboJee TECHO CBSI3aH MPEAMET CIIopa, HaXosATCs 3a rpaHuliei. OTaeabpHO MOoI-
YEepKUBAETCSI BO3MOXKHOCTDL paccMoTpeHrust B MKAC cniopoB, CTOpOHOI KOTOPBIX
SIBJIIETCSI FOPUIMYECKOE JINIO MyOTUYHOTrO MpaBa.

Kpome cyobekTHOM opucaukiimu MKAC 4. 2 c1. 1 PermameHTta nomnojiHeHa
Takke€ OTHOCUTEBHO €ro MpeIMEeTHOU IOpUCIUKIMU. Termepb COOTBETCTBYIOIIEE
MOJIOKEHUE COAEPXKUT MPSIMOE yKa3aHNe Ha KOMIETEHIIMIO paCCMaTPUBATh CIIOPHI,

' URL:  https://icac.org.ua/ru/novyny-ta-publikatsiyi/tpp-ukrayiny-zatverdyla-zminy-do-
reglamentiv-mkas-i-mak-pry-tpp-ukrayiny/.
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OB30P | U3MEHEHWUA PETTTAMEHTA MKAC YKPAUHD

BO3HUKAIOIIME U3 OTHOIICHUI KOHIECCUU, a TaK-
K€ CITOPBI, Kacalolluecs OCYIIEeCTBICHUS U 3alllu-
THI TTpaBa COOCTBEHHOCTU 1 MHOTO BEIIIHOTO TpaBa,
BKJTIOYAsI UMYIIIECTBEHHBIE TMpaBa MHTEJIEKTYalb-
HOU COOCTBEHHOCTH.

OTneabHO clenyeT TMOAYEPKHYTh BKIIOYEHME
B 4. 2 cT. 1 PermameHnTa ykazaHue Ha MOJHOMOYUS
MKAC paccMaTpuBaTh CHOpPbI, BO3HUKAIOIIUE
13 KOPTIOPATUBHBIX OTHOIIEHUH, B TOM YMCJIE CIIO-
PBI MEXAY ydacTHUKaMU (YUpeauTesIsIMU, aKIIMOHEe-
paMHM, YJeHaMM) IOpUIMYECKOTO JUIa JU00 MEXIy
IOPUANYECKUM JIMLIOM U €r0 YUaCTHUKOM (yupenm-
TeJIeM, aKITMOHEPOM, YJIEHOM), a TAKXKE CITOPHI, BO3-
HUKAIOIIME U3 COTJAICHUII OTHOCUTEJbHO aKIIWii,
MaeB M JPYruX KOPIOPAaTUBHBIX MpaB WIW HIEHHBIX
Oymar. DTo u3MeHeHHe BO MHOTOM pa3pellaeT Jau-
TeJIbHbIE AUCKYCCUU 00 apOUTpadeIbHOCTU KOPIIO-
pPaTUBHBIX CITOPOB IO YKPAMHCKOMY 3aKOHOAATE/Ib-
cTtBy. [1py 3TOM HEOOXOAMMO MOMHUThH, YTO CITOPBI
0 TOCyIapCTBEHHOI perucTpalyy MpaB Ha IIEHHbIC
Oymaru, a Take KacarolIuecs BBIITyCKa U YHUUTO-
JK€HUS IEHHBbIX Oymar, o(QOpMJICHHBIX B YKpauHe,
OCTAlOTCSI MCKJIIOYUTETbHON TMOACYIHOCThIO TOCY-
JApPCTBEHHBIX CyI0B. DTO e OTHOCUTCS U K CIIO-
paM, CBS3aHHBIM C TOCYIapCTBEHHOI perncTpaliu-
eii MO0 y4eToM TpaB Ha HEABMIKMMOE UMYIIECTBO
1 TIpaBa MHTEJICKTYaJbHOM COOCTBEHHOCTH.

Hogoe nonoxenue cT. 4 PeritaMmeHTa, COrjIacHO
KOTOPOMY JIFOObIE HETOYHOCTHU B TEKCTE apOUTPAKHO-
rO COmIAIlEHUs U/WJIK COMHEHUSI OTHOCUTEILHO €ro
JEACTBUTEIBHOCTHU, CHJIBl M1 UCTIOJTHUMOCTHU TOJIKHBI
TOJIKOBAThCS B TIOJIB3Y €T0 JCHCTBUTEIBHOCTH, CHJIBI
1 UCTIOJIHUMOCTH, (PaKTUYECKU 3aMMCTBOBAHO 13 Y.
3 cT. 22 X035ICTBEHHOrO MPpOoliecCyalbHOTO KoaeKca
VYKpanHbl 1 0TOOpaXKaeT CYLIECTBYIOLIYIO CyAeOHYIO
npaktuky BepxoBHoro Cyma, NOTYepKUBAIOIILYIO
HEOOXOMMMOCTb OOECIIeYeHMST TOCyAapCTBEHHBIMU
Cy/laM¥ TIPE3YMITLIMU UCTIOJTHUMOCTH apOUTPaKHOTO
COTrJIalleHUSI.

YTOUHEHNIO BOMPOCOB (POPMUPOBAHMS CO-
cTaBa apOMTPaXKHOTO cyjda TOCBSIIEHa OTACIbHAs
rpynma uaMeHeHuil B Pernament. Tak, IlpesuaeHT
TIIIT YkpauHbl HazHayaeT apOuTpa B ciydyae ero
HEHa3HaUYeHMsI CTOPOHOU Ha MpoTsokeHuu 30 nHel
nociyie mnoiaydeHus ysepomsieHusi MKAC o6 atom
100 B caydyae HEJOCTVXKEHUSI COTJIacusl IByMS ap-
OuTpaMy O Ha3HAYEHWU TPETHEro B TOT K€ CPOK.
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AHaJIOTUYHO MPOBOAMTCS Ha3zHauyeHue Ilpe3nmeH-
toMm TIIIT YKpauHbl, €cii CTOPOHBI HE MPUIILIA
K COIJIaCUI0 OTHOCUTEIbHO KaHIMIATypbl €IWHO-
JUu4yHoro apoutpa. Eciay e Ha3HauyeHHbBI CTOpO-
HOW WM ABYMSI apOWMTpaMu KaHIWIAT OTKa3aJCs
MPUHATHh (YHKIIMU apOUTpa JUOO Ha MPOTSKEHUU
10 nHelt co MHS Ha3HAYeHUs He TOAIKCa 3asiBiie-
HUE O IPUHATUAM TakuX ¢pyHKmi, [Tpesunent TTIIT
YKpauHbI OCYILIECTBISIET Ha3HaUYeHUe (B Ciiydyae oT-
CYTCTBHUSI TAKOBOTO COOTBETCTBYIOIIIEH CTOPOHOM
JIM00 OBYMsI apOUTpaMu) B TEUEHUE TOMOJHUTEb-
HOTO MSATUIHEBHOIO CPOKa MOCJE TMOJYyYeHUs yBe-
nomneHus cekperapuata MKAC. Ilpu otkasze ap-
OuTpa OT UCIOJHEHUST CBOMX (DYHKIIUI B TIpoliecce
paccMOTpeHUsI JieJla €ro 3aMelleHUue MPOBOIMUTCS
B COOTBETCTBMU C T€MU K€ MpaBUJIaMU, KOTOpbIE
OBLUIM MPUMEHEHBI B IIPOLIECCE €ro Ha3HAYEHUSI.

BaxHbIM nomomHeHMEM K TMpaBWIaM apou-
TPaXHOTO PACCMOTPEHUSI CIOPOB SIBJISIIOTCSI HO-
Bble MOJIOKEHUS PernaMeHTa OTHOCHUTENIBHO Ha-
3HAUEHUSI  YIIOJTHOMOYEHHBIX  IpeJACTaBUTENCH
CTOPOH W OCYIIECTBJICHUSI UMM MPEICTaBUTEIbCTBA
MPU PaCCMOTPEHUU apOUTPaKHOTO cropa. B yact-
HOCTH, TOTYEPKUBAETCS MOJTHOE YCMOTPEHUE CTO-
POH IpU Ha3HAYEHUHU MPEICTaBUTENEl, B TOM YHCIIE
W U3 YMCJIa THOCTPAHHBIX IPaKIaH U OpraHU3alluii.
OnHako 1ociie (hOpMUPOBAHUS COCTaBa apOUTPaXK-
HOTO CyJda 3TO YCMOTPEHHE CTOPOHBI OrpaHUYEHO
BO3MOXHOCTBIO TOJIBKO TaKOUW 3aMEHBI MpeacTaBu-
TeJist, KOTOpasl He Bje4eT BOZHUKHOBEHUS] OCHOBA-
HUN 1151 0OTBOJA KaKOro-JIM0o apouTpa u3 chopmu-
POBAHHOIO COCTaBa JMOO € I OTMEHBI, OTKa3a
B MPU3HAHWU WU MPUBEICHUU B UCITOJTHEHUE ap-
OuTpaxkHOro pelleHus. BBeneHHOe orpaHUYeHHE
MO3BOJISIET HE JOIMYCKaTh MPOLeCCYaTbHbIX AUBEP-
CHUI CTOpOHAaMU criopa B YCIOBUSIX OTCYTCTBUS 3TH-
YeCKMX MpaBu, 00s13aTeIbHBIX U1 YYaCTHUKOB ap-
OUTpaxkHOTO pa3dMpaTeIbCTBRA.

Cxoxell 1eam AUCUMIUTMHUPOBAHUS TpeacTa-
BUTEJIC CTOPOH CIIyXKaT U IorojHeHus PerinameHTa
OTHOCHUTEIbHO BO3MOXKHBIX CAHKIIWI, KOTOPBIE MPU-
MEHSIIOTCS K TIPEACTaBUTENSIM, TOIMYCTUBIIIUM HEI0-
OpocoBecTHOE TOBeACHUE, HapylleHrue PerimameHTa
WIN 3710yTIOTpeOJIeHrE TPOLIeCCYATbHBIMU MpaBaMU.
HapymurensiM apOUTpaKHBIN Cyld MOXET BBIHECTH
MpeayNpeXIeHUe WA MPEIIOXKUTh COOTBETCTBYIO-
IE CTOPOHE 3aMEHUTH MPEACTaBUTENS, KOTOPBIA



BeleT cebs HeHamiexaluym obpasoM. [Ipu stom
3a apOUTpakeM COXPaHSIETCS MPaBO YUECTh TAKOE MO~
BeJICHUE MPU pacTpee/eHUM apOUTPaKHBIX 3aTparT.

HestnuHoe moBeneHue MpeaCTaBUTENST CTOPO-
HbI MOXET MOBJMSTH JaKe Ha pacCCMOTPEHHUE CIlopa
no cytu. Tak, HoBas 4. 10 cT. 52 Pernamenra «Jlo-
KazaTeJbCTBa» MPEAYCMaTPUBAET: €CIM KaKasi-aru0o
CTOpOHA HE MPEAOCTABIISICT T0Ka3aTebCTBA 110 TPe-
0oBaHM1IO apOUTPAKHOTO CyAa, TO COCTaB apOUTPpaXK-
HOTO cyJia B 3aBUCUMOCTH OT TOTO, KAKOE JIUIIO YKIIO-
HSIETCSl OT MX IOIaYM U KaKoe 3TU J0Ka3aTebCTBa
HMMEIOT 3HaUeHKEe, MOXET IIPU3HATh OOCTOSATENBCTBO,
IJIST BBISICHEHUSI KOTOPOTO CJIEAOBAIO IPEAbSIBUTH
JI0Ka3aTeJIbCTBO, JTMOO OTKa3aTh B €ro MpU3HAHUM,
JIM0O pacCMOTPETh JIEI0 HA OCHOBAHUU UMEIOIIIXCS
JloKa3aTeabCTB. JlaHHas Mepa BO3ACHCTBUS MOXKET
OBITH 1IeJIECOO0PA3HOM 1T HEAOMYIIIEHUST COKPBITHS
JI0Ka3aTeJIbCTB HETOOPOCOBECTHOIN cTOpoHOi. Ofi-
HaKO OHa MMeET JOBOJbHO OrpaHUYCHHOE MPUMEHE-
HUeE, MTOCKOJIbKY KacaeTcsl TOJIBKO CIydaeB UCTPeOO-
BaHMSI J0Ka3aTeJbCTB caMuM apoutpaxem. Cremyer
TaKKe OTMETHUTh, YTO (POPMYIMPOBKA TOITOJTHEHMUSI
cxofHa ¢ nonoxeHuem 4. 10 ct. 81 Xo3saiicTBeHHOTO
MPOIIECCYAIbHOTO KO/IeKca YKPauHBI.

HaubGonblieit mo o0beMy sIBISIETCS IPyIINa 13-
MeHeHMi B PerysiaMeHT, HampaBjJeHHas Ha COBEp-
IIEHCTBOBAaHME apOMTPaKHOTO pa3doupaTeabCcTBa
C UCIOJb30BAaHUEM COBPEMEHHBIX TEXHOJIOTHUIA.
BuyacTtHOCTH, yTOUHSIETCS TOJIOXKEHUE O TOM, YTO ap-
OUTpaXHOE COIJIAallleHUEe CYMTACTCS 3aKJIIOUEHHBIM
CTOpOHAMHU B MUCbMEHHOI opMe U B ciayyae 00-
MEHa YBEIOMJIEHUSIMU, 00eCreynBaOIIUMU (DUK-
calMio TaKOTO COMIAIIeHUs, MPU TTOMOIIU JIFOOBIX
CPEeICTB 2JeKTpoCcBsaA3u. Bmecre ¢ TeM ocraetcs
OTKPBITBIM BOIIPOC O TOM, B Kakoil hopme ciieayer
MPEAOCTaBIISITh TOCYIaPCTBEHHOMY CYIy 3aKJIIOUEH-
Hble TakKMM 00pa3oM apOUTpaXkKHbIE COTJIAIIECHUS
IJIT UX TIPU3HAHUS B TeX IOPUCIMKIMSIX, KOTOPhIE
KPUTUYECKU OTHOCSITCSI K MCITOJIb30BAHUIO COBPE-
MEHHBIX TEXHOJIOTHIA.

Hosble nonoxxeHust PernameHTa Takske rpeayc-
MaTpUBaIOT 00s13aTeIbHOE MPEAOCTaBICHUE CTOPO-
Hamu cekpeTapraty MKAC Bcex TOKYMEHTOB, Kaca-
IOLIMXCS BO30YKAEHUST apOUTPaKHOTO IMTPOU3BOICTBA
U OCYILIECTBICHUS apOUTPaKHOTO Pa30oMpaTe/IbCTBa,
B 2JIEKTPOHHOI (popme. B To ke BpeMsi coxpaHseT-
¢Sl HEOOXOIMMOCTD OTIIPaBKU CTOPOHAMU JPYT APYTY

I ||3MEHEHWSA PETIAMEHTA MKAC YKPAVIHBI | OB3OP

JOKYMEHTOB B OyMa>KHOM BUJIE, XOT$ JOMOTHUTEIb-
HO OHU MOTYT TOCBLIAThCS W 3JEKTPOHHOM MOYTOM
Ha agpeca, KOTopble CTOpoHbI coobimnan MKAC.

OTaebHO MpeaycMOTpeHa BO3MOXKHOCTb Ha-
MpaBJieHUSI CTOPOHAM MUChbMEHHBIX YBEIOMJICHUI
TP TTOMOIIU BJIEKTPOHHBIX CPEJCTB CBSI3U. Takoe
yBeIOMJICHUE OYAET CUYMUTAThCS MPUHSATBIM CTO-
POHOI B ICHb €ro OTIPaBJICHUSI, TIPU ITOM BpeMs
OyIeT OMnpeaeasiThcsd CO CChIIKOW Ha BpeMEHHO
MosIC TIoJTyJaTess.

B nokymeHTe yaensieTcs 3HaYMTeIbHOe BHUMA-
HUE BOMpOcaM Hajjiexkallero yBeJOMJICHUs CTOPOH
apOUTpakHOTOo Mpollecca, B TOM YMCJIe YCTPaAaHEHUIO
BO3MOXHOCTHU OTpUIIATh TOJyYeHUE YBEIOMJICHUS
Hea00pOoCcoBeCTHOI cTopoHoii. Hapnexamum Oyaet
CUYMTATHCSI BpYYEHUE YBEIOMICHUI WU TOKYMEHTOB
JIUYHO YITOJTHOMOYEHHOMY IPEACTaBUTENIO CTOPO-
Hbl B cekpeTapuate MKAC. Kpome Toro, yBenomiie-
HUe OyJIeT CYUTAThCSI BpYYCHHBIM HAIEXKAIIMM 00-
pa3oM B JIeHb €ro JOCTaBKU JIMOO B JeHb (hUKCcALUU
MOMBITKY TaKo# focTaBKU. COOTBETCTBEHHO, B CITy-
yae HesIBKY 3a YBeIOMJICHUEM MJIM 0TKa3a OT €To T10-
JY4EHUST CTOPOHA OYIET CUMTAThCS YBEAOMJICHHOM
B JieHb, KOTJa MOYTOBAs WM KypbepcKasl clyxkoa
nomneITaiachk BpyduTh yBegomiaeHue MKAC u 3a-
(puxkcuposana ato.

BosBpaiasicb K MCTOJIB30BAaHUIO COBPEMEH-
HBIX TEXHOJIOTMI B apOUTpaxKHOM pa3oMparesib-
CTBe, cleayeT oOpaTUTh BHUMAHWE Ha YTOUHEHHbIC
npaBuia omnpeaeaeHus (POpMbl YCTHBIX TNPEHUI.
Teneps Takue IPEeHUS] MOTYT IIPOBOIUTHCS B TPEX
¢dopMax: ouHOI, OHJIAliH WM KOMOMHUPOBAHHOIA.
CocTaB apOUTPaKHOTO CcyIa MOXET MPOBOJAUTH Mpe-
HUS B PEXUME BUACOKOH(EPEHLIMU BHE TTOMEIe-
Hust MKAC, o yeM coob1aeTcst cTopoHaM. B cBoto
ouepeslb, CTOpOHA criopa He mo3xe 4yeM 3a 10 qHen
JIO 1aThl TIPOBEACHUS MPEeHUIi BIIpaBe MojaaTh Xoaa-
TaiiCTBO 00 yJ4acTUU B TAKOM 3aceJaHUM C UCTOJIb-
30BaHMEM CUCTEM BUI€0-KOH(DEPEHII-CBSI3U. ApOu-
TpaXX MPUHMMAET pellIeHUe IO XOAaTalCTBY IyTeM
BbIHECEHUS onpeneieHus. B ciaydyae mpoBemeHust
CIylIaHMs B TaKOM (hopMaTe BCe PUCKU, CBSI3aHHbBIC
C HajyIexalei padboToi CpeCTB CBI3U, HECET COOT-
BETCTBYIOIIIAs1 CTOPOHA.

IMpaBuna, kacaromuecs MPoOBeICHUS MPEHUR
B peXMMe BUICOKOH(MEpeHIIMM B Tpoliecce apou-
TPaxKHOTO pa30MpaTeSbCTBA, CXOXMU C MOJOXKEHUS -
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MM TTPOIIECCYaTbHOTO 3aKOHOATEIbCTBA YKPAUHBI,
pPEryIupylolMMu  MOJ00HbIE TPABOOTHOIICHMSI.
[MaBHOE oT/IMUMeE 3aKIO4YaeTcsl B MEHbBIIEH 3ape-
ryniupoBaHHOCTH PermamMeHTOM M OoJbIleid OpH-
eHTalluM Ha YA0OCTBO CTOPOH M 3KOHOMHOCTH
npoiiecca. Takke HYXHO TOAYEPKHYTHb BIMSHUE
Ha u3MeHeHMs B PeriameHT yxXe HapaOOTaHHO-
ro MKAC onbiTa npoBeaeHUs] YCTHBIX TPEeHUit
C MCTIOIb30BAaHUEM CPEJCTB BUACOCBI3U, OCOOEH-
HO B YCJIOBUSIX KapaHTUHHBIX orpaHudeHuii. ITo-
5TOMY B JJAHHOM CJiydae MOXHO TOBOPUTH CKOpee
HE O BBEJCHUM HOBBIX MPaBuUJ, a 0 (hopMaan3aiuu
YK€ CYIIECTBYIOIIEH MPaKTUKU.

Haxkonen, cpenn M3MeHeHMi, HarpaBIeHHbIX
Ha YCOBEPIIEHCTBOBAaHME MPOLIEAYPhl PAcCCMOTpPE-
Hust MKAC criopoB, HEOOXOOMMO OTMETUTh yTOU-

. RUSSIAN
ARBITRATION

ASSOCIATION

HEeHHOe TpeOoBaHUe Jieralu3aluyd WU aroCTH-
JIN3alIMM  MHOCTPAHHBIX JTOKYMEHTOB, TTOJAaHHBIX
CTOPOHOI1 cIiopa B KaueCTBe J0Ka3aTeIbCTB. 3aciy-
>KMBAET BHUMAHUS M HOBOE MPABUIJIO OTHOCUTEIBHO
JIOTTOJTHUTEILHOTO apOUTpaXkHOTo cbopa B pazmepe
400 monn. B ciaydyae pacCMOTPEHMUSI criopa Ha ABYX
U OoJiee sI3bIKax, UTO CTAHOBUTCS Bce DoJiee YacThIM
saBieHueM B ipakTuke MKAC.

B 1ie1oM MOXHO yTBepkIaTh, YTO MPUHSITHIE
u3MeHeHUs1 oOocHOBaHHBI. Cleayer HaaesaThcs,
YTO OHM MOCJYKAT 3asIBJICHHBIM LIEISIM U TTOBBICST
3¢ GEKTUBHOCTh PACCMOTPEHUSI CITIOPOB, a MPOBE/IE-
HUE YCTHBIX CAYIIAHWI C TMTOMOIIBIO 3JTEKTPOHHBIX
CPE/ICTB CBSI3M CTaHET JAeHCTBEHHBIM WHCTPYMEH-
TOM TMPOTUB 3aTITUBAHUS PACCMOTPEHMS CIIOpa He-
JIOOPOCOBECTHBIMU CTOPOHAMM.

RAA AWARDS

Suum cuique tribuére

ExxerogHas npemus RAA Awards yupekaeHa ¢ Le/ibio NooL,peHUs

npo¢eccMoHaIoB POCCUNUCKOro IOPUANYECKOIO PbIHKA

MeXX,AyHapOAHOIro U BHYTPEHHEro TPeTENCKOro pasbupartesibcTea

25.09
2020

CocTaBneHue cnmcka HOMMHAHTOB.
MpenctaBUTh HOMUHAHTOB MOYKET
1060 YKenatoLmin, 3anoIHUB GopMy.

15.10 Havano ny6anyHoro

2020 ro/1I0COBaHMS B UHTEPHETE.
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03.12 LlepeMoHus
2020 Harpa>kaeHus.
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OB3OP PbIHKA TEXHOJIOTUYECKUX
PELLEHMM NO ABTOMATU3ALUU
BbIABJIEHNA KOH®JIMKTA UHTEPECOB

Cepzeli CeemywKuH
oupekmop npoekma
Transparent Deal

HacTosIee BpeMsl HaboaaeTcsl OypHbIN pOCT phIHKA MHCTPYMEHTOB aB-

TOMaTU3alUM (PYHKIIMIA KOMIUIaeHca!, B TOM YMCJIe UHCTPYMEHTOB IPO-

TUBOJEUCTBUS KOPPYILIMU U MOIICHHUYECTBY KaK B MEXIYHApOIHOM

coob1iecTBe, Tak U B Poccumn. OnHOM U3 BaXHEUIIMX TaKWUX (DYHKIIAN
SIBJISIETCS BBISIBJICHME KOHMJIMKTA MHTEepecoB. B maHHOI cTaThe MBI paccKakeM
00 MHTEPECHBIX TEXHOJIOTMYECKUX PEIICHUSIX B 00J1aCTH aBTOMATU3aIIU Y BBISIBJIC-
HUS KOH(PJIMKTA UHTEPECOB.

B mepBylo ouepenb ciemyeT pacckazaTb O CepBUCAX, KOTOPBIE MO3BOJSIOT
BBISIBJISITh MPU3HAKU ad@UIMPOBAHHOCTU HA YPOBHE IOPUIMYECKUX JIMIL C UC-
MOJb30BaHUEM JaHHBIX OM3HEC-PeecTpOB, TO €CTh Ha YPOBHE OPraHOB yIpaB-
JICHUs, BJaJeHUs, IJIABHBIX OyXTaaTepoB — MyOJWYHBIX MEPCOH KOHTPAreHTOB.
B Poccuu cyiiectByeT HECKOJIBKO AECATKOB TaKMX CEPBHMCOB, CaMble IMOIYJISIP-
Hble — «CITAPK», «Kontyp.®okyc», «KpeanHdopm». DTU cepBUCH TTpeaOCTaB-
JISIIOT OM3Hec-MH(GOPMAIIMIO O KOMIIAHMSIX, HA OCHOBE KOTOPOM MOXHO C/IeJaTh
BBIBOJIbI 00 apOUIMPOBAHHOCTH TE€X WJIM UHBIX CYObEKTOB U/UIU 00beKTOB. Ta-
Kas TIpoBepKa MPOBOJAUTCS BPYYHYIO M 3aHMMaeT MHOTO BpeMeHU. HekoTopsie
M3 yKa3aHHBIX CEPBMCOB JAIOT BO3MOXHOCTb BBICTpAauWBaTh CBSI3M — OCHOBHOM
5JIEMEHT BBISIBJICHUS MPU3HaKa KOH(MINKTAa UHTEPECOB — B aBTOMATU3UPOBAHHOM
pexume. B yactHoctH, B «CITAPK» ecTh cepBUC, KOTOPHIi TO3BOJISIET BEICTPOUTH
CBSI3b JII0OOTO (DU3UYECKOTO JIMIla ¢ JOObIM OOBEKTOM Ha OCHOBE OM3HEC-pee-
cTpa. 3a pyoexoM K TakuM cepBrcam oTHocsTcs Nexis Diligence ot LexisNexis,
World-Check ot Refinitiv, Orbis ot Bureau van Dijk.

Crenyromasl Tpymnra CepBUCOB, KOTOPHIE MO3BOJISIIOT BBISIBISITh KOH(MINUKT
WHTEPECOB, UCMOJIb3YeT AaHHbIC MO (PU3NYECKUM JIUIAM, TIOJIydeHHBIC U3 COLIU-
aJIbHBIX CeTeil M MecCeHIKEpOB. DTO, B yacTHOCTH, «KpoHoc-UHbopm», «Jlo-
¢un», «bypatnHo» u T.a. Takue cepBUCHI MO3BOJSAIOT Y3HATh O (PU3MYECKUX
JIIIAX, UX POACTBEHHUKAX, 00BEKTaxX BIaIeHUs, MPEACTaBICHUMN CyOBEKTOB B CO-
LIMATBHBIX CETSX, HA OCHOBE UYEro BRICTPAUBAIOT CBSI3U MEXKy KOHKPETHBIMU 00b-
ektamu. OnHako 3¢ GeKTUBHO YKa3aHHbIE CEPBUCHI paOOTAIOT, TOJBKO €CJIN CBSI3b
ObLIa yCTAaHOBJIEHA paHee.

Korna cBsi3b HEOOXOAMMO HAWTU B aBTOMAaTUIECKOM PEXMMeE, a TAaKXKe B CITy-
yae, Korja oTpadaTbiBacTcsl OM3HEC-MPOLECC, B KOTOPOM (UrypupyeT OOJIbIIOE
KOJIMYECTBO OOBEKTOB U CYOBEKTOB, HA TIOMOIIb MPUXOAAT MH(POPMALIMOHHO-aHa-
JIMTUYECKUE TIATGHOPMbI, KOTOPbIE aBTOMATU3UPYIOT MPOIECChl SKOHOMUYECKOM
oe3oracHocTu. K Hanbosiee N3BeCTHBIM MH(MOPMAIIMOHHO-aHATMTUIECKUM ILIaT-

I Komnaaenc-puck — 3mo puck npumeHeHus puou4eckux CaHKyuil Uiy CaHKYuil pecyaupyo-
WUX 0P2aHO8, CYuleCmeeHH020 (PUHAHC08020 YObIMKA UMY NOMepU Penymauuu 8 pe3ylbmame
HecoO00enus npednpusmuem 3aK0HO8, NPAGUA U CMAHOAPMO8, KACAIOWUXCS YNPaAGAeHUs
KOH@AUKmMamu unmepecog, cnpageoaugo2o OMHOUEeHUs K KAUeHMAam u obecnevenus 0oopoco-
6eCmH020 n00X00a Npu KOHCYAbMUPOBAHUL KAUCHMOG.
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dopmam B Poccun otHocsarcs «CITAPK CKAVYT»,
pemreHust KomraHuu Hutpukc, Transparent Deal
ot Kacniepckoro, Radar or KPMG, Revolver oT KoM-
nanuu Deloitte, Intella or PwC. Kommnanusa Ernst
& Young uCIMoJjib3yeT BHYTPEHHEE pellleHue B Kaye-
CTBE CepBHCa I10 BBISIBICHIIO KOHMIMKTAa THTEPECOB
B XOJ€ OKa3aHWsI KOHCAJITUHTOBBIX YCIyT BHEITHUM
opranuzanusM. Kak rpaBwio, nHGOpMallOHHO-a-
HaJINTHYECKKE TIaThOPMBI  SBISIIOTCS  HaubOoJiee
YIOOHBIM M BBICOKOTEXHOJIOTMYHBIM CEPBUCOM, KO-
TOPBIII  00JIamaeT IMMPOKMM WHCTpYMEHTapueM
I10 BBISIBICHUIO 1 00pa0boTKe KOH(MIIMKTAa MHTEPECOB.
OHU 1COIB3YIOT 00JIbIIOE KOJTUYECTBO UCTOUHUKOB
JAHHBIX, CKOPUHTOBBIE MOJCIIN IIJIST OYMIICHUST WH-
dopmayM OT «IIymMa», IMO3BOJISIOT aBTOMATHU3MPO-
BaTh IPyrMe WHCTPYMEHTHI KOMILIACHC-KOHTPOJIS,
Takue Kak HR-CKOpWHT, BBISIBJIEHUE PUCKOB TP 3a-

—— 3 KHUMM —

20%

CKUAKa

KYMOYHBIX TIpOLIeaypax, OLieHKa OJlaroHaae:KHOCTU
KOHTpAareHTOB, HAJIOIOBBIM KOMILIAEHC, aHTMMOHO-
MOJBHBINA KOMITJIaeHC U T.0. Mcrnonb30BaHue Mompo0-
HOM aHaJIUTUYECKON IuiaTopMbl IIpearnosaracT ee
YCTAaHOBKY B KOHTYp 3aKa3yuMKa M TECHYIO MHTerpa-
uto ¢ ero UT-undpactpykrypoii. Takoit mpoekT pe-
cypco3aTpaTeH Kak o BpeMeHU, TaK 1 10 OIOIXKETY.
Wcxonst u3 Haulero omnbiTa, MPaKTUYECKU BCE
KpyMHbIE KOMITAHWM YXKE TIOJB3YIOTCS STUMU WH-
cTpyMeHTaMmu. Bee 6osbliie u 6oblie ¢hupM cTapTyeT
C MPOEKTaMU MO BHEJAPEHUIO0 NHPOPMAIIMOHHO-aHa-
JIMTUYECKUX ratgopM. B ckopoM OyayilieM Ha pbIH-
K€ HaBEepHSKa TOSBIATCS WHTEPECHBbIE MPOAYKTHI,
OPUEHTUPOBAHHbIE HA CpeIHUI M Majblii OU3HEC,
KOTOpbI€ MO3BOJISAT U 3TUM KOMITAHUSM UCIIOJIb30-
BaTb IIMPOKKE BO3MOXHOCTM W WHCTPYMEHTapuit
MHOOPMALIMOHHO-aHAJIUTUYECKUX T1aTGOPM.

—— Extra —

4+ 10«

CKUaKa

CNEUNANBHOE NPEANTOXXEHWNE
Ana OPUANYHECKNX ®UPM

'( AB. TPULEHKOBA

MPWU3HAHVE 1 MPYBEAEHUE
B VICMONHEHVE

DI WOHFIAD 8 IHEINA W BIOLONIDY

0
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ACUXONOruA U YBEXAEHUE
B CYAEBHOM NMPOLIECCE

HAYHHO-MPAKTIHECKVIA
MOGTATEVHbI
KOMMEHTAPYI

K 3AKOHODATENBCTBY
O TPETEVCKUX CYIAX
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APBUTPAAXKHAA KYXHA
C AIEKCAHAPOM MYPAHOBbIM (POCCUA):
JNNETKUWN Y)>XUH U3 ABOKALO. CE3OH 1,

AMN30A4 4. YACTD I

ApGUTPAAXHAS KyxHd ¢ AlekcadapoM MypaHoBbIM (Poccust) — Jlerkuid yxmH U3 aBokago — CeaoH 1 3nuzog 4 Q
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2mom HoMmepe Haw ACYpHAN
nybaukyem 6mopyrw uacmo 004bUO2O
UHMEPBbI0 Braoumupa Xeanes

¢ apbumpom u npenooagamenem npasa,
K.10.H. Anexcandpom Mypanoevim. Jas moeo
umobsl, yumamensim Obl10 Necue GOCHPUHUMAMD
mekcm, 6 Hauare Mbl UACMUHHO NOBMOPseM
@paemenm nepgoiiuacmu npo komnanuro «Cesepras
Heghmb» u eé cydel do nokynku <«Pochegpmoro»
Heopsa Ceuuna.

AO «CeBepHast He(Tb» — DTO HaAlll MEPBbIA KJIU-
eHT. Ecaim BBl apxuBHBIE BBHIITyCKM «Bemomocrteii»
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MpoKpyTUTE 3KPaH BHWU3, YTOGHI NOCMOTPETh NOApPoBHYH uHhopmaLuo
v

nn «KommepcaHTa» OTKpoeTe, TO YBUAUTE, YTO 3TO
Obl10 rpoMkoe aeno, Hadaigo 2000-x rogoB. AO
«CeBepHasg He(Tb» BBIMTpAJIO TEHJEP Ha OoraTkie
MecTopoxkaeHus: Bama T'amOypueBa B HeHerkom
ABTOHOMHOM OKpyre. BuUIM AecaTKu cymoB B pas-
HBIX Toponax Poccun, yronoBHbIe geaa. Mbl B KOH-
1Ie KOHLIOB BBIMTPAJIN BCE TH JeJia B TocapOuTpa-
K€ U cyjgax oOleit ropucaukiuuu. BepXoBHBIN ¢y
BCE 3aKa3HbIe PelleHUsT B palfOHHBIX Ccymax oOIeit
IOPUCAUKIIMA OTMEHWJI, TaM OOeCITIeUYUTEIbHBIX
Mep ObUTH HecaTKU. Ho, TTOCKONIBKY Bce KPYITHBIC
HedTaHble UTpoku BbhicTymaau mpoTuB AO «Ce-
BepHast He(PTh», HEOOJBIIION HE3aBUCUMOI KOMITa-
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https://www.youtube.com/watch?v=p2eKkjlRwyY
https://www.youtube.com/watch?v=p2eKkjlRwyY
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HUH, MBI, BEIUTPaB BCE JeJia, CTOJKHYJINCH C TEM,
YTO OAWH U3 3aMOB mpeacenaresiss Boicuiero apou-
TPaxKHOTO Cyda IT0 BCeM HaIllM BBIUTPAHHBIM ITIPO-
leccaM IIpMHEC MPOTECTHl B Mpe3uanuyM Briciiero
apOMUTpakKHOTo cyda. Y:kKe ObIO Ha3HAUEHO CIylla-
Hue B sHBape 2002 roga, U Bce MOHUMAIH, YTO BCE,
YTO MBI BBIMTPAIN 3a TPU rojga, OymeT OTMEHEHO.
Ho akumonepbsl OykBaJibHO 3a nIBa OHS 1o Hoso-
ro roja BeCch CBOI OM3Hec mpojaiu «PocHehTu».
Koneuno, nmpomanu ¢ guckoHToM. Ho BapmaHTOB
He ObUTO: JIMOO MpPOUTphIBacllb Bce, JMOO Mpoaa-
ellb ¢ OTUCKOHTOM. Jloragaiitech, 4TO OBIIO TEp-
BBIM ITPOLIECCYaIbHBIM IEMICTBUEM 3TOTO 3aMIIpe/a,
KOTJ1a 3aKOHYMJIMCh HOBOTOJHME TTPa3IHUKN?

Pacckamcume.
OH 0oT03Baj CBOY MPOTECTHI.

Jymatro, smo yucmoe cosnadeHue.
S Toxxe yBepeH B 3ToM. Uepes IIITh JIeT, a KOM-
MaHMsI YCIIEITHO pa3BUBaIach, HAC MTO3BaJIM Ha
[00MIIeit, MBI IIPYEXaId Ha 3T MECTOPOKICHMUST
— BOT 3Ta ¢oTorpadusi oTTyaa.

AsleKcaHop, NOMUMO topuduyeckozo busHeca, NoMu-
Mo umeHus nekyuli 8 MITMIMO, ebl 08a pasa e 200
ebinyckaeme xcypHan «BecmHuk mexcOyHapoOHO020
KOMMepueckozo apbumpaxca». Hackosnbko s nom-
HI0, 8bl KAKOE-MOo epeMs U30asadsu e20 CO8MeCmHO
¢ TI1I1, Ho nomom sawiu Nymu pa3ouw/uch.
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BECTHUK
MEXAYHAPOLHOMO
KOMMEPYECKOTO

¥ APBUTPAXA

STEXTPORHAR GHGTOTER

HAYKA MPABA
.

Thaguas O xypuane HoMepawypuana ApGHTpGXble Kanewnapu MynbTamenua Pashbie pecypchi MpaKTiuka MKACWMAK [lna 8BT0pos KouTaktbl
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BecTHUK MeXAYHapoAHOro
KOMMepyecKoro ap6utpaxa

POCOMICKWH _CTIEUMANMIMPOBAHHBIA KYPHAN, MOCBAEHHbIA MPOGAEMaM

JKypHan WHGOPMMADYET uMTATENeR O COBBITWAX, TEHASHUMAX M HiOaHCAX
Por

He3ameHuMbiA_VCTOUHUK WHGOPMALMA A3 IOPHIHYECKOTO W _[€N0BOro.

D10 monras uctopus. Torma xKypHaa Ha3bIBaJICS
«MexIyHapoaHbIi KOMMEPUYECKU apOUTpaK»
U u3fgaBajicsd ¢UpMoOIi, KOTopasi BbITycKasa
«BecTtHuK Briciiero apourpaxxHoro cyna». OHu
WHBECTUPOBAJIM B HETO TOCTATOYHO MHOTO J€e-
HEer — MOTJIY ce0e MO3BOJIUTh, TOTOMY UTO U3/1a-
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Hue «BectHruka BAC» ObLIO yCIEITHBIM, Y HUX
obL1u cpenctBa. [lepBbIM pegakTopoM XKypHa-
Jga ctan bopuc PomanoBuu KapabenbHHUKOB.
KypHan mojb3oBajicsl TOMYISPHOCTHIO, OBLI
UHTepeceH s coobinectBa. IlpaBma, mocie
TOro Kak (upma-usmareiab Oblla OTCTpaHEHa
oT Bhinycka «BectHrka BAC», oHa mpekpatuia
U371aBaTh M XKypHaid «MeXIyHapOmHBI KOM-
Mepueckuii apouTpax». Ero moaxsatuio u3na-
tenbcTBO Wolters Kluwer (koTopoe Torna B Poc-
cuu Bosraanisl Xoabrep Limaiire) B Hagexne,
YTO 3TO OyIeT NPUOBLILHOE MEPOMPUSITHE.
OHM paccCUUTBHIBAIM HA MHTEPEC IOPUCTOB, KO-
TOpbIE 3aHUMAIOTCS MEXIYHAPOAHBIM KOM-
MepUYeCKUM apOuTpakeM, OXHWAaJM, 4TO 3Ta
cepa OymeT akTUBHO pa3BuBaThcs. Ho MoHsIB,
YTO TIOKYIAlOT HE TaK MHOTO, YTO OOJbIION
NpUOBUTM KypHAl HE TPUHOCHUT, €ro IPOCTO
3a0pocHin. A MHE CTaJlo ero Xajiako, K TOMY
K€ TEXHOJOTMU CWJIBHO Pa3BWIMCh U ceiiuac
M3/1aBaTh XypHaJl He OuYeHb aoporo. bombimx
3aTpar 3TO He TPeOyeT, XOTS HEeMPOCTO, KOHEY-
Ho. Xonbrep Iaiire Bce nepenan Mue. Ipu-
1IJI0Ch, MpaBaa, 3arjaTUTb HEOOJbIINE T0J-
I'M, U Mbl HayajJu BBITyCKaTh XypHaJl BMeCTe
¢ TIIII. Ho ux yyactue ObIJIO HOMMHAJIBHBIM.
OHU BBIACISIM HEOOJIbIIYIO CYMMY, BKJIaJ ObLI
CKOpee MMUJIKEBBII, a TAKXKE B BUJIE TTPAKTUKU
MKAC, xotopast o6pabdarbiBajach U ImyoJUKO-
Baslack. [JIaBHBIM pemakTopoM ObUT AJeKceid
HuxkonaeBuu Kunbuos. Tak Mbl HECKOJBKO
JIET M M3AaBaju XypHaJl — JI0 TeX Iop, IoKa
He TpsHyJda pedopMa U MoKa s He Hamucall
pa3obylaunTeNbHbIe CTaThbU Ha 3akoH.py. [lo-
cie yero meHs u3 cnuckoB MKAC u MAK
uckmouunu, a TIIII npucmana muceMo, 4TO
M31aBaTh XKypHaJl OOJIbIlIe HE XOYeT W IIPo-
CUT BEPHYTh B3HOC, KOTOPHIA OBLT 3arljadycH.
Mps1 B3HOC, KOHeuHO, BepHyau. TIIIT tenepb
He (GUrypupyeT cpeam JIMIl, TOAAePXKUBal0-
mux kypHaia. CeromHsi Mbl CaMOCTOSITEJIbHO
€ro U3aeM.

[lomumo «BecmHuka Mew0yHApoOHO20 KOMMep-
yeckozo apbumpamca» y eac ecmb makie us-
damesnbcmeo, Komopoe Hasvlieaemcsi  «Hayka
npasa», Mam ebIXxooum MHO20 KHUz - U Oymaic-



HblX, U 3/1eKmpOHHbIX. 5 HedasHO nocmompen:
y 84c Ha calime 00CmMamoyHo 06WuUpHAs AUmepamy-
pa npedcmasneHa. 3ayem eam 3mo Haoo? FOpuouye-
CKAs Aumepamypa u #ypHasol - el yobimouHbie,
3Mo Kak Ha 61azomeopumesibHOCMb Kascoblli Mecsy,
omoasameo KpynHyo cyMmy.
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IIIIIIII KATANOT  MOMCK TMOAAEPXKATb HOBOCTU OHAC KOHTAKTbI 2 BoiiTv / 3apemcTpHpoBaTLeR
HAYKA TTPABA

ANNEKTPOHHAA BUBJTUOTEKA «HAYKA
MPABA»

‘ sracenn v ORI

KAK HA BYMATE, TOJIbKO YOBHEE 40 C @

DTO X000, a J0b00e cepbe3Hoe XO000u Tpe-
OyeT BJIOXEHWH. DTO ACHCTBUTEIBLHO BEIIb
HeleleBasi, HO €clyd Thl B Jylle KOJUIEKIIM-
OHEp, TO Kak MHavye? A s KOJJICKIHOHUPYIO
KHUTM — TIpaBia, CKaHUPYIO UX, MOTOMY 4TO
MecTa B OuOIMOTEeKe yXe HeT, U B oduce,
M JIOMa UX Herae CKIaabiBaTh. ENMHCTBEHHBI
BapMaHT — CKaHUPOBAaTh UX, 3TO OYEHb YI100-
HO. MoOXHO OBICTPO HAxXOAWTH JIIOOBIE CJO-
Ba, JIIOObIe ¢pa3bl. 3a XOO0U HYXKHO MJIATUTh.
Kto-To yBiekaeTcsl KOJIEKIIMOHUPOBAHU-
€M KapTWH, BUH, Ha JIpyroe JEHbI'W TPaTuT,
a'y MeHsI BOT KHUTH.

[pekpacHoe xo66u, AnekcaHOp. Xouy chpocumb Npo
ewe 00Hy UHUYUamuey, K Komopoti 8bl UMesIU OMHO-
weHue, a3mo Russian Arbitration Day - Poccutickuti
apbumpaicHbili 0eHb. Y 8ac Ha 3mom yce calime ecmb
KHU2a, Komopylo 8bl pacnpocmpaHsieme, - «Hoevle
20pPU30HMbI MeuOYHAPOoOHoz0 apbumpaxca». 4 Ha-
wes mam npeoucsosue om peddkmopos - AHMOHA
Bnaoumuposuua Acockosa, AnekcaHopa MNzopesuua
MypaHoea, PomaHa Muxatinosuua XoobikuHa. Ha-
CKO/IbKO 51 hoHumato, Pocculickuli apbumpaxicHoblili
0eHb - 3MOo 8awid COBMECMHAsA UHUYyuUamuea?
MuniyatuBa Obuia He mos, a Pomana Mu-
xaijgoBnua XonablkuHa. OH 3Ty uACIO TIpel-
JIOXKWUJT peayin3oBaTh AHTOHY BrammmMupoBu-
Yy U MHe Ha BcTpeue B JIOHIOHE, KOIrJa MbI
OKa3aJIMCh TaM Ha KoH(epeHluu. Maes Oblia
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Russian Arbitation Day 2014 X - o8 X%

max @ 6

AcockoB AHTOH Bnagumuposuy ;
MypaHos Anekcanap Wropesu ;
Xoppikun Poman Muxaiinosny
lpeaucnoBme OT pefjaKTopoB

Top: 2014 Tun: CTaTbn

MoapoGiee T\ posasws Ha nonky (A8 urars onnan

clenaTb WHTEPECHYIO apOUTpaXKHYyl0 KOH-
¢epeHIIMIO MO TIpaBUJIaM, HECKOJbKO OTJIM-
YaOIIMMCS OT ITOAXOIOB, KOTOpbIE OOBIYHO
B Poccum wmcronp3yrorcs, mpuyeM ¢ o0si3a-
TEeJbHBIM W3AaHUEM IO caMoOii KOHMepeHIIUU
cOOpHMKa MOKJIaA0B, KOTOPbIE Ha HEW OymyT.
Mpbl mpoBed TpU TakKue KOH(MEPEHIUU [0
pedopmbl. TTomelieHre M3HAYaAbHO TMpPeno-
crapisina TIIIT, Ho oHa B xome pedopMbl OT-
Kazajgach OT JajbHEHIIero COTPYIHUYECTBA,
MO3TOMY OT KOH(MEpPEeHIIMA MpUIILIOCh OTKa-
3aTbCsd. A Korga pedopma cocTosiach, IO-
sBuiicss Poccuiickuii  apOUTpaXHBIA LEHTP
U TPEI0XKUI BO30OHOBUTH ITPOBEIEHUE MEPO-
npusatus. [Iperenaentamu ob11u PALLu PCITII.
Tak CJIOXXWIIOCH, YTO Mbl CTaJIM COTPYIHUYATH
¢ PAII (s Torma mymai, 4yTo He TaK BCE IJIOXO
C HUMM, HO MOTOM M3MEHWJ CBOE MHEHUE).
OHU TTpeA0CTaBWIM ITOMEIIEHUE, a BCE OCTAIb-
HO€ MBI CaMU CAelalv, B TOM YUCJIE KHUTY
u3gaau. A TOTOM y MEHS IJla3a OTKPBUIMCH
U 1 MOHS, 4yTo Takoe PALI, Tak 4To MpUIILIOCH
3asIBUTh: «JIMUHO 51 OOJIbIIIE yYaCTBOBATh C BAMU
He Oymy». S Xe He Mor ckazaTb: «Bce, Koib
CKOpO ST OMH 13 OCHOBATEeJIeH, TO S 3ampeniato
MPOBOAUTH 3TOT AcHb». Het, ecu XOTAT, MycThb
npoBoAsAT. AHTOH AcockoB U PomaH XoabIKMH
ocranuch BMecTe ¢ PALL u mpomokaioT BeCcTr
KOH(EPEHIIMHU C BBIITYCKOM KHUT.

[Tomumo smozo, ebl makxuce usdasanu 8 «Cmamy-
me» cOOPHUKU N0 MeXOyHAPOOHOMY KOMMEPUECKO-
My apbumpaicy, 8 yacmHocmu K 80-nemuro MKAC.
3Haeme, 5 nocMompes smu cOOpHUKU U Hawesa mam
OUYeHb MHO20 UHMepeCHbIX U yousumesibHbiX ceede-
Hut. To, Umo MeHs eneyamuso 6osble 8Ccezo, - 3Mo
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80 netr MKAC npw TMM PO: 1932-2012

C60pHUIK 1M36paHHbIX HAYYHBbIX,
HOPMATUBHbIX, APXVBHbIX, aHANIUTUYECKIX
1 UHbIX MaTepuanos

ucmopuyeckue 0OKyMeHMbl 8 OMHOWeEeHUU 8HeWHe-
mopzosoli apbumpaxcHoli Komuccuu U UHopmayus
0 mom, umo u3 14 nepebix apbumpos, Komopble 8X0-
ounu e chucok BAK, 8 6binu paccmpessiHol.

Hy na, a1o 66Ut 1930-¢ roapl. BooOliie, nymMatsb,
yto apobutpax, ToT ke MKAC, siBieHne HOBOE
M 06e3 KopHeii, — omnbka. Ha camom ene Bce He
Ttak. B MKAC Majo 4To MoMeHsUTOCh 3a IeCSATH -
setust. Ecau BbI mpouynTaeTe MCTOpUYeCKre 10-
KYMEHTBI, TO MOMMETE, YTO TEHETUIECKU CTPYK-
Typa ObUTa 3ayoxkeHa eie B 1930-e ronsl. OHa
MOTJIa HEMHOT'O BApbUPOBAThCS, BCE 3aBHCENO OT
pykoBoactBa TIIIT u BHeurHeToproBoit apou-
TpaxkHoIt Komuccuu. Ho MHOTMe Belu ocraBa-
JINCh HEM3MEHHBIMU Ha TipoTsikeHuu 90 jieT. O6
5TOM TPSIMO TOBOPSIT OIMYyOJMKOBAHHBIE MHOIO
HUCTOpUUYECKUE TOKYMEHTHI. [ToueMy 51 nx Havas
cobupatrb? DTO TOXe yncTtoe xooou. Tem Gonee
9T0 OBUIO HE TaK CIIOXHO: Sl caM B apXUBHI He
XOIWJ — Y MEHSI €CTh IMpeKpacHasi TOMOIIHUIIA,

114 | Arbitration.ru

AnHa OctanoBHa HukuTnHa, KoTopas 3amuca-
Jnace B Poccuiickuit rocymapCTBEHHBIN apXuB
9KOHOMMKU, CMoOTpena, (oTorpacduponana,
MHE OCTaBaJIOCh TOJIbKO paccopTupoBath. Ce-
KpeTapu B ¢pupMe TTOMOTJIM TeKCT Habpath. [1o-
cie yero «CtatyT» caenai BepCTKY, U Mbl U31aIn
KHUTY. Marepuan jexan moa HoraMu. Bce 3to
JEMCTBUTEJIBHO MOMOTAeT pa3o0paThCsl B TeHe-
31Ce OTEUECTBEHHOro apouTpaxa. Bbl He moii-
MeTe HbIHEIIHUI apouTpax B Poccuu, He y3HaB
€ro UCTOPUH.

A mak noHumato, umo 8 6a1az00apHocMb 3a pabomy
no u30aHu KHu2u 06 ucmopuu MKAC eac ekatouu-
/U 8 Npe3UuduyM, 3mo 6bla10 NpubAU3UMETbHO 8 Mom
Jce nepuoo - 2012 200.

Ha, HaBepHOe.

Bac sknarouunu e uneHol npeauouyma MKAC u Mop-
cKoll apbumpaxcHoli Komuccuu, 8epHO?

Ha. A Ha sTOM (hoTO HOeHb poxiaeHuss Ojiera
HukonaeBuua CaaukoBa, K COXaJeHUIO, He-
JJaBHO CKOHYaBIllIerocs, emy Toraa, B 2015 roay,
ucrnoaHwioch 90 net. Tam Anekcanap JIbBoBuY
MakoBcKHMii, K BeJIMKOMY HecuacThblo Hac Io-
KWHYBIIUM 11 Mast, 1 ocTaabHbIE YWICHBI TTPE3U-
JyMa, B TOM YMCIIE 5.

Xouy ewe nhapy cn108 ckasame no nogody eawux
ny6aukayuti, homoMy umo O0OUH U3 NOCMOo8 Ha
Facebook, komopuwili 8bl cOenanu, MeHsi oueHb CUsIbHO
3auHmepecosdsn. 2mo 6blaa 8vioepiKa U3 cekpem-
Ho20 0okymeHma 1976 200a - «[lepeuHs ceedeHull,
3anpeueHHbIX K ony6aUK08aHUK 8 OmKpbimoli heya-
mu, hepedayax no paouo U mesesuoeHuUo.



Tam ObUIM YKa3aHbI CBeICHUSI, paCKpbIBAIOLINE
noguuHeHHocTh TTIIT CCCP, AmTopra u apy-
TUX OOIIECTB 3a TPaHUIIEH ¢ y4acTUEM COBET-
CKOro Karnutaja MUHUCTEPCTBY BHEILIHEHN TOp-
TOBJIN.

2. Csefenns, packpuiBaolihe nofuHHentocts Toproso-Tipo-
Mmuunendon IManatw ECCP, Amtopra u ApyrHx ofwecTs 3a rpa-
HHUEA ¢ y4acTHeM COBETCKOTO Kanurana MuuHCTepCTBY BHelHeit
TOPTOB/H.

Hy na.

TII e popmanvHO Oaxyce 8 cogemcKue epemMeHd
56/151ACb He3asucumoU.
OduLunaibHO OHA CYMTaAJACh OOIIECTBEHHOM
opraHM3allueii, Ho Ha Jiejie Bce ObLIO MHAyve.

Koz0a s 6pan uHmepsbio y Tamapbi EezeHbesHbl Abo-
eoli, oHa paccka3svieana, kak Cepzes Hukonaesuua
Jlebeoesa HasHauunu npedcedamesnem Mopckoli
apbumpaxcHoli komuccuu. M kak MuHnpommopz
u MuHeHewmopz KoHKypuposaau Mexucdy coboli
8 OMHoweHUU mozo, Kmo 00/1eH bbimb hpedceod-
mesiem amoli KoMuccuu.
MuHUCTEPCTBO MOPCKOTO TpaHCITOPTA.

B APE/TPAAKHASA KYXHSA C AJIEKCAHAPOM MYPAHOBBIM | MHTEPBbLIO

Moxcem 6bimo, 0a. [lea eedomMcmea KOHKYpuposanu,
Uy Kaxc0ozo 6bia ceoli kaHouoam. MeHsi s3mo moa-
0a nopasuso: epooe 6bl popMasbHO 0bUWECMBEHHAS
op2dHU3ayuUss Co C8OUMU Op2aHAMU camoynpassne-
HUS, HO pedsibHO 80NPOC pewdsacs Ha ypoeHe Npo-
¢hunbHLIX MUHUCMeEpPCMe.
Yemy ynuBnsitbes, Bmagumup? 3T1o Obula
0o0ObIYHAas coBeTcKas TMpakTtuka. B3sgte MHiop-
KOJUIETUIO, HaIlpuMep, 3TO TOXKE WHTEpeCcHast
uctopus. OHa MOAYMHSIIACH HANpsIMyl0 Mu-
HUCTEPCTBY (PMHAHCOB, XOTS 00 3TOM MaJIo KTO
3HaJl. [Touemy? Ilo o4yeHb MpoCTO¥ MPUUMHE:
HHiopkoternst OblIa MMOCTaBIIMKOM BaJIIOThI
OT KJIMEHTOB-MHOCTPAHLIEB, U KypHpOBaJl €e
UMeHHO MuHOUH, peliag BCe BOIPOCHI OH.
W 3pech To ke camoe. [1anara Obl1a mocTaBILIM-
KOM BaJIIOTHI B TOM 4uciie. TaM 3apabaThIBaIn
10 CETOIHSIIHUM MepKaM MUJIUIMOHBI, 10 TEM
BpeMeHaM — COTHM ThICSTY TOJUIAPOB.

B ces3u ¢ amum xouy 3a0amb npo8OKAUUOHHbIU 80-
npoc. Koz0a eac eKkawuusiu e cocmas npe3uouyma
MKAC, smo 6bis0 peweHue mosavko TI P®? Vau
modce Kakue-mo npogusbHble opzdHbl 8auly KaGHOU-
damypy cozs1aco8bleanu’?
S mymalo, 4TO 3TO OBUIO UCKIIOYUTEILHO pe-
meHue TIIIT. Bce mponcxoauT o4eHb MPOCTO:
MPUHUMAETCS BHYTPEHHEe pellleHre, KaHaUIaT
BbIIBUTAETCSI HA coOpaHuu apouTpos. [Tpucyr-
CTBYIOILIIME Ha COOpaHUM apOUTPLI BCEraa rojio-
CyI0T 3a, Kak 370 0bl10 U B CoBeTckoMm Colo3e,
— TIIPOCTO T'OJIOCYIOT 3a, ITOTOMY YTO ajbTepHa-
TUBHBIE KAHAUAATYphI He npeptaraorcsd. Kera-
TH TOBOPSI, B TO BpeMs 51 Obl1 B JIOHIOHE Ha 0/1-
HOM CJIYLLIAHUH, 5T JaXKe Ha COOpaHUHU, TIe MEHS
n30panu, He npucyrctBoBai. I[IporosocoBann
0e3 MeHs, BOIIPOCOB He 3aJaBajii, Hago ObUIO
MPOroJ0CcoBaTh — U MPOroJocoBain. Tak mpo-
HUCXOIUT U B IPYTUX CIydasx, TYT HE UCKII0Ye-
Hue. ToabKo TaM, rie peaJlbHO KOHKYpPEHIMsI,
MOTYT OBITb Pa3IM4yHbIE BapUaHTBI. 31eCh Ke,
KaK U B IPYTMX MeCTaX, BCE IO CTApUHKE. DTO
[UIOXO, HO 3TO TO, B YEM MBI KM BEM.

Jla, AnekcaHop, 6aazo0aps 3mol KHUze S CMo2 yeu-
0emb HeKyr cmamucmuKy 0es, Komopble paccma-
mpusanucb 8 MKAC 8 cosemckue spemeHa. Kcmamu,
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Xomsi HeKkomopble UHOCMpPAHHble UCMOYHUKU 2080-
punu, umo 8 MKAC ece 0ena ebluzpbieasnu mMosbKo
cosemcKue 8HelWHemopz08ble opzaHusayuu, 8 smoti
KHU2e A Hawesa UHmepecHyr UHpopmayuro (cmamu-
CMUYecKyr) 0 moM, Umo 3mo He mak. IHocmpaHHbie
KOMNAHUU moxce 00CMamoyHo 4acmo 8bluzpbledsau
desna 8 MKAC, mo ecmb He 6bla10 npocosemcKoli Ha-
npasseHHocmu npu paspewieHuu oesl.

Konuyectso gen, noctynusiumx 8 MKAC npu TIIM P®
3a nepurog ¢ 1968 no 1988 rr.
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AOCOJTIOTHO. 3a 3TUM CTOSUTM YKMCTO palyo-
HaJbHbIC MPUYMHBI, BKJIOYas 2KOHOMUYE-
ckure. CoBeTcKOe ToCyaapCcTBO ObLIO Pa3yMHO:
OHO XOTeJI0 3apabdaThiBaTh, MOJYYaTh BAJIIOTY.
Kaxoii 0611 cMBICH TUIIATH €01 BOZMOXHOCTH
BAJIIOTHBIX MTOCTYIUIEHUI B BUEe cOOpa OT UHO-
CTpaHIIEeB, CO3/aBast TOJIHOCTHIO TOJIKOHTPOJIb-
Hoe yupexnaeHue? Her, uages Oblia B ApPyrom
— B TOM, YTO, KOHEYHO, B CJIOKHBIX CIIydasix
BMEIIaTebCTBO BO3MOXKHO, 3TO BCE MOHHUMa-
qu. Ho, Kak mpaBujio, 3aKa3HbIX PelIeHU He
ObUIO U HE JOKHO OBLIO OBITh, MOTOMY 4YTO
CTosiIa 3ajaya co3[1aTh HE3aBUCUMBIN LIEHTD,
KOTOpBII TIpUBJIEKAET WHOCTPAHLIEB, UYTOOBI
OHM TLIATWIM cOOpHI B BamtoTe. [Tpryem BaskHbBI
ObLIM HE TOJILKO COOpBI — BaJlI0Ta OT COBETCKUX
HCTLIOB HE TOKHA OblJ1a yYXOIUTh 3a pyOeX, Iie
cOopsl OblTM OoJibie. [ToaTOMy € TOUKM 3pe-
HUS pallMOHAIBLHOIO TMOAX0Ja He3aBUCUMOCTD
B Te BpeMeHa o0ecrieunBagach B TOM YUCTIE TO-
CyIapCcTBOM, KOTOpOE, KaK MpaBUJIO, HE BMe-
IIABAJIOCh, XOTSI MOTJIO BCET/a.

[podonmas memy cmamucmuku: s hocMompesn
cmamucmuky Mopckoli apbumpaxicHoli KoMuccuu.
MAK nepecmana nybaukosamb UHGoOpMaAuur sem
decsimb Hasao. Ha ocHosaHUu 06pbl8OYHbIX OAHHbIX
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U pa3zzo8opos ¢ AH0bMU, KOmopble UMerm npsiMoe
usnu KoceeHHoe omHoweHue K MAK, sudHo, umo
8 1990-e 20061 mam 6bisIo0 OOCMAmMoyHo 6osblioe
Konuyecmeo Oes. Ce200HS1 He OHO COKPamusochb
npakmuyecku 00 Hy7s.

KonuuecTteo aen, paccMoTpeHHbIX
Mopckow ApbuTpaHoi Komuccuein npu TIMN PO
3a nepwog ¢ 1993 no 2019 .
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VBBI, B JECITKU, COTHM pa3 IO CPaBHECHUIO
C JIyJIIIMMU BpeMEHaMM.

Kak ebl 0ymaeme, ¢ yem amo ces3aHo?
31ech HECKOJIbKO MpUYWH. Bo-mepBbIX, ceii-
yac Cepbe3HO IMOBBICHIACh 0€30MacHOCTh CY-
JIOXOACTBA. B3gTh Aena O CTOJKHOBEHUSX —
Benb MAK HaunHana ¢ Hux. [lepBoHauyanbHas
koHKypeHIuss MAK c JloHgoHoM cBOAuMIach
K PACCMOTPEHUIO JIE] O CTOTKHOBEHMSIX MEXITY
MOpPCKUMHU cyaaMu. Bospocia 06e30macHOCTb
MEepeBO30K, KOCMMYECKasi CBSI3b I103BOJIMJIA
obecneyuThb ropasno 6osee 3PHEKTUBHYIO JI0-
TMCTUKY, TaK YTO CIIOPOB CTaJ0 MEHBIIIE UMEH-
HO 13-3a TEXHUYECKMX, TEXHOJOTMUECKUX HOB-
mectB. Bo-Brophix, Poccust mepecrana ObITb
BEJIMKOU MOPCKOU IepKaBOM, KOTOPOM SABJISI-
cs1 CCCP. A MAK B CCCP mosnp3oBajiach Moj-
JepKKOoIt rocynapcTBa. bes ykazaHus rocnpen-
NpUATUSIM cynuThess B MAK Takoro KomyecTsa
Jies1 Obl He ObUTO0. B-TpeThrx, MHOTOE MpUBaTH -
3UPOBAJIM U TIepeBeIU B O(PIIOPHI, a ODIIOPHI
— 3TO aHIJIMICKOE TMpaBo, aHTJIWIICKasl opuc-
qukiusa. OOCIy>KUBAIOT TaM CYIOBJIAJEIbIIEB
MECTHBIE IOPUCTHI. 3a CyAOBIaneabllaMM, KO-
HEYHO, CTOST POCCHUSIHE, HO O(POPMIIEHO 3TO
Bce Ha baramax, Ha Kumpe u B mpyrux rocy-
JapcTBaxX, KOTOPbIE CBSI3aHbI C AHMIMACKUM
npaBoM. M cBsI3b ¢ pOCCUIICKUM MPaBOM CTajla



ncuesarb. B-ueTBepThIX, KOJb CKOPO TOCynap-
CTBOM BcCe ObLIO OTJAHO Ha OTKYIl YaCTHBIM
JIMlIaM, TO YMHOBHUMKU, BEPOSITHO, 3aUHTEpE-
COBaHbI B TAKOM Pa3BUTUU COOBLITUI, OHU Xe
TECHO C OM3HECOM CBSI3aHbI. A OM3HEC HE XO-
YyeT cyauThcsl B Poccuu, moToMy 4To MpuaeTCs
pacKpbIBaTh MH(POPMALIMIO O ceOe U CBOUX aK-
TMBAaX, HECTU KOPPYIMLUMOHHbIE pUCKU. BOT Tak
nocterneHHo oopanieHuii B MAK craHoBmMIIOCHh
Bce MeHblIe U MeHblue. Hy u elie omHa Bax-
Hag npuyuHa: noautuka TIIIT HanpaBiaeHa Ha
T0, YT0OBI MAK He pa3BuBaTh. [0BOpIO CO Beeit
OTBETCTBEHHOCTBIO, K MOEMY OOJIBIIIOMY COXa-
Jenuto. TTonbITKU pa3BUBATh ObLIM, HO BbISIC-
HUJIOCK, U4TO OoJibIIMX AecHer MAK, B oTinuune
oT MKAC, He pUHOCHUT, TaK YTO BKJIaAbIBaTh
B Hee cpenctBa u cwibl y TIIIT xemaHust HeT.
3910 yemonaH 6e3 pyuku mias TIITI, koTtopbrit
OpOCUTH, YBBI, HEJIb3sl. DTO UMUJIKEBBIN TPO-
€KT, MEePBBI OTEYECTBEHHBI MOPCKOM LIEHTP,
HeNb3sl Xe OT HEero IpPOCTO TaK OTKa3aThCs,
HekpacuBO. MOXHO ObLIO ObI IOMEHSTH CUTY-
alnio, HO JIJIS 9TOTO peajbHO HYXXKHO BKJIAIbI-
BaTb BpeMsl, AeHbru U ycuiaus. Ho ato Takxke
O3Hayajgo Obl CO3[IaHME NEUCTBUTEIBHO HE-
3aBUCHMOTIO IIEHTpa CO CHelUaaucTaMu, KO-
TOPBIX HeNb3sl KOHTposupoBaTh. TIIIT 310 He
HY>XHO, UM HY>XE€H KOHTpPOJb Haa apOuTpamu,
nostomy MAK u nanbuie 0yaeT XUupeTh.

Baw apzymeHm o mom, umo UHOycmpusi MOPCKUX
nepeso3oK U3MeHUsdcb, CMPYKmMypa cobcmeeHHo-
Cmu u3MeHusacb, hoHsimeH. Ho eom cmompume:
8 MKAC moxce Konuyecmso mMexucOyHapoOHbIX cho-
poe 8 nocaedHuUe 200bl HA4asno0 Naddmb no cpasHe-
Huw ¢ 1990-mu. Kak eam kaxscemcsi, houeMy amo
npoucxooum? B lNapuxce 8 ICC, 8 JloHOoHe 8 LCIA,
8 CuHzanype - ee30e ¢ 2009-2010 20008 Habs0-
daemcsi meHOeHUUsl K pocmy, ece 6osbuie U 6osbuie
Oen, Kpusas udem ssepx, a 8 MKAC kpusas udem
eHU3. Ecmb Kakoe-mo obwsicHeHUe a3momy?
A nymaro, ectb. B otHomeHnn MAK nipuauHbI
JNEVCTBUTENIBHO B M3MEHEHUM TEXHOJIOTUIA TIe-
PEBO3OK U CTPYKTYpPhl COOCTBEHHOCTH, Ha 3TO
noBJIUAThL Hedb3d. B oTHomeHun xxe MKAC
OCHOBHAasl MpUYMHA, HA MOW B3IJIsiA, — Hempa-
BWIbHAs TOJIMTUKA IO €ro pPa3BUTHIO, OTKAa3
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Konuuectso gen, noctynuswumnx B MKAC npu
TN P® 3a nepuog ¢ 1989 no 2019 rr.
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oT Toro, ytoosl MKAC coBepilleHCTBOBAaTb,
MPpaBUJIBLHO TPE3EHTOBATh, MPOJABUTaTh. Bwme-
CTO 3TOrO — 0axXBaJbCTBO M XeJaHUE TIOYMBATh
Ha J1laBpax. fl Bcerga roBOpuJI, YTO B COBETCKHUE
Bpemena TIIII Obuta camoil KamuTaaucTAYe-
CKOI1 opraHu3alueii, a CerofHs Mo CBOeMy JIyXy,
MOJXO/AY OHA, CKOpee, COBEeTCKasl. DTo TMpoea-
HUE TPOILIOro 0e3 co3maHusl Oymayllero, He-
>KeJlaHue BKJIabIBaTh, HEXeJlaHWe DPa3BUBATD,
B ToM umcie nmMumx MKAC. CoBerckuii 3a-
ctoil ceromHs. Henb3st 3a0bIBaTh U O TOM, 4YTO
cynutbess B MKAC ropasno nopoxke, 4eM B To-
cyJapcTBeHHbIX cynax. [ToaToMy Ou3HEeCMeEHBI,
BUIIS cuTyalmio co crarHamueir MKAC, Moryt
MpeAnoYnTaTh roccyabl. HakoHel, mo ciox-
HBIM JIeJIaM COOTHOIIIEHUE «IIeHa — KauecTBO»
He B mosib3y MKAC. JleHbru aepyT, a KOpUILY
KaJeloT, kak ropopusl KapicoH. B utore 6mu3-
HECMEHbI YXOIAT B MHOCTPAHHBIN apOUTpax.
COBOKYITHOCTB 3TUX (PAKTOPOB U BIMSIET HA KO-
nudectBo Aea B MKAC. DTy TeHIeHLIMIO MOXKHO
U HY>KHO OBbLTO OBl MepeioMuUTh, cneaaTb MKAC
xoTs 66l Ha TipocTpaHcTBe CHI nuaepom, Kyna
oyayT obpamathes Bce. Ho, K coxaneHuto, mo-
JINTHMKA — MOYMBATh Ha JIaBpax, MpoeaaTh Mpo-
nioe. A 3aueM pa3BuBath? Jloruka, mcuxoso-
T'MS1 U UICOJIOTHSI OYEHD TTPOCTHIE: 3a4EM UTO-TO
MEHSITh, €CJIM U Tak padoTaeT? HauHeM MeHSITb
— BIpPYT MOJIOMaeTcs U OyeT Xyxe?

Hamanvs KysHeyoea nuwem, umo ecmb mceaaHue Ha
camom Oesie pazsusamo. Hy oali boe.
D10 BCce WIo3uu. A HaOmroaaI 3a 3TOW CUTY-
anueit u3HyTpu. B KauecTBe nqokiaagumnKa s mo-
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nasn B MKAC B 1996 rony. MeHs Tyna npusiek Pacckamcume, 3a umo edc U3zHAaAu u3 cesamas
Cepreit Hukomaesuu JlebeneB, MOl HaydHBI C8SMbIX?

pykoBoauTesib. U pazBuTHe ObLIO, B TOM YMCIIE
Mn3-3a Toro, uro no 2008 roma s3KoHOMUKA pocC-
sna. Ho mocne Toro kak Anekcanap CepreeBud
Komapos nmokuny noct npeacenaresss MKAC,
UMITYJIbC, YTOOBI XOTh KaK-TO Pa3BUBATh U ITPO-
JOJIKATh XOTS OBl 110 MHEPLIMU, CTaJl MCUYe3aTh
— 51 9TO HAOJII01a)T HA MPOTSKEHU Y MHOTHX JIET.
S cam mBITalICs YTO-TO CleNaTh, HO, K coXaje-
HUIO0, HE MOJYYUIOCH.

A noyemMy He NosayyusnoceL?
ITpocto 570 B TTITT 1 MKAC HUKOMY HE HY>XKHO.

Hem noaumuyeckoti sonu?

Ha, y TTIIT HeT moAUTUYECKOI BOIU, TaM XKe-
JIaHUSI OYEHb TMPOCThIE, 3TO JaXKe MOXKHO IMO-
MBITaTbCSI TTOHSATBL: JIIOOU CJ1abbl, BCE XOTSIT
nojyyaTh AEHbI'M, HUYero He aenas. Eciau uro-
TO paboTaeT U MPUHOCUT JEHBbIU, MYCTh OHO
U Aajbliie paboTaeT; Ha Halll BeK XBaTHUT, a T0-
cJie Hac XoThb nmorton. OHU He MOHMMAIOT, UTo,
Korja OHU YUIyT — a HUKTO HE BeUeH Ha 2Toit
3eMJjie, — Oyzer eme xyxe. [IpeeMHUKaM mpu-
JIETCSI BCIO ATY Kallly pacXJIeObIBaTh.

To ecmb 00 mex nop, NOKa Kopoea daem MOJI0KO U ee

0osim, 0 mesieHKe HUKMo He dymaem?
JHa. Tloka xapeHblil MeTyX He KJIIOHET, ToKa
TPOM HE TpSHET — HUKTO HE MEePEeKPEeCTUT-
cs. byayT 4TO-TO MEHSITh €MIMHCTBEHHO TOIIa
— M HajJeXJaa TOJbKO Ha 3TO, — KOIJa KOHKY-
PeHLIMsI 3acTaBUT MeHATbcs. M KcTratv, oHa
YK€ 3aCTaBJISIET IBUTATHCS, TIOTOMY UTO HOBBIM
koHkypeHT TIIIT, Poccuiickuit apOUTpaxkHbIi
LIEHTP (MCKYCCTBEHHOE OOpa3oBaHUE, MOJIM-
TBIBAEMOE TOCYTapCTBEHHBIMU I€HbraMM), 3TO
BCE Xe KOHKypeHT, kotoporo TIIIT peanbHO
OOUTCS, 1 OHU MOTYT HayaTh YTO-TO AeaTh. He
B TOW Mepe 1 He B TOM 00bEMeE, HO BCE K€ MOTYT
HavaTbh. KOHKypeHIIMsT — BeJrKasl Belllb.

A 0owesn 00 c80ez20 NAHOUMO20 MOMEHMA 8 HAWEM
UHMepeab. Mo cmambsi, KOMopyr A Hanucasn
8 Arbitration.ru o eawem npouecce npomus TI1T1,
Koz0a 8dC UCK/AYUAU U3 chuckoe apbumpos.
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Vs pees 13 I npu k w3 LU 7 Xporuk, 1493 .

B CIMMTMCKAX HE 3HAHATCA ...

3a JiBe cTaTbM, KOTOPBIE 51 HamMcal Ha 3aKOH.pY
B KoH1le 2017 roma. ITpo TpeTeiickyro onuroro-
JIMIo Kak 1eab» Muniocta. Korma s conocraBui
¢akThl, TEHACHILIMU, Y MEHS BAPYr IJa3a OT-
KPBLTUCH. S MOHS, Kyla BeAET BCS 3Ta MOIIEH-
HUYECKasl cxemMa B BUIE TaK Ha3bIBaeMOM apOu-
TpaxHoil pedopMbl. UTo 3a Hell KpoeTcs, KTO
32 HEll CTOMT, KaKyeé MHTEePEChl OHA 3alWIIAET.
Sl TIpSIMBIM TEKCTOM BCE 3TO HAITMCAJ, XOTS MHE
HACTOSITEJIbHO COBETOBAIM 3TOro He AenaTh. Ho
sl HamucaJl, 4eTKO 00O3HauMB, KaKoOil WMHTEpec
y rocyapcTBa B Jiuile MUHIOCTa, Kakue MHTepe-
cbl nipecaeayet PALL, TTIIT, yto Hac xxaeT (Huue-
ro Xopolilero, Ha Mot B3risin). Hy u B ToMm uucrie
Ha3Baj MMeHa. Kctatu, oqH MeHsI 3a 3TO KPUTH-
KOBaJIA, a IPYTHe CKa3aJid, YTO 3TO MPaBWIBHO.
B Poccuu Benp mpUHSATO HE YITOMUHATh MMEH.
Nomina sunt odiosa. Heqb3s1 HM 0 KOM TOBOPUTb,
Bce 0OMITUMBHIE. B MoMMTHKEe — MOXHO, B 9KOHO-
MMKE — MOXHO, a B TIpaBe — HeJb3s. A s mepe-
YYCJTW TOUMEHHO BCEX YJIEHOB TPETEHCKOTO CO-
BeTa Mpu MUHIOCTE, paccKkasaB, KTO U3 HUX OyIeT
OTCTanBaTh Ujaeaabl apOUTpaKa, a KTO MOKOPHO
MOAYMHUTCS, BO3bMET MO/, KO3bIPEK U TTPOT0JIO-
CyeT TaK, KaK CKaxyT. [IporHo3bl onpaBaaiuch.
B TTIIT peumiaun, 4To 4eJI0BeKY, KOTOPbIA OTpH-
1[a€T 3Ty JDKUBYIO TOJUTHUKY, TTPOBOIMMYIO HO-
BBIMHU apOUTPAKHBIMU YUPEKIACHUSIMUI, HE CTOUT
OBITh B CITMCKAaX BMECTE C TEMU, KTO 3Ty MOJIUTHU-
Ky ocymiecTisieT. [IoHsTh ToxXe MOXKHO.



Hy 0a, ece-maku, ecau bl HAX00UMeECb 8 PyKo800-

cmee Kakoli-mo UHcmumyuyuu, ebl 00%Hbl COb1t0-

0amb onpedesieHHYH /105/1IbHOCMb K Hell.
A yxe He ObLT B pyKoBoacTBe. K ToMy Bpeme-
HU $ TOMPOCUJT MEHSI OTOBCIOAY OCBOOOIUTH,
MPOSIBUB OMITO3UIIMOHHOCTD, TaK YTO B Haya-
Je 2017 rona s He 661 B pe3uanyme MKAC.
Ho 65611 B npesunnyme MAK u 3aMecTutenem
npencenarenss MAK. Ilpuuem camoe 3ab6aB-
HOE, YTO MEHSI HUKTO He CIpaIivBaj, Xody Ju
sl TAM COCTOSATh. SI TTPOCUII MEHST OTOBCIOY OC-
BOOOINTH, & MEHSI Ha3HAUYWJIM TyJda, Jaxe He
CIIPOCHB. I, KOHEYHO, MO B OTCTaBKY C 9TUX
MOCTOB, HO U3 CITUCKOB apOUTPOB MEHS HE MC-
Kounnn. Jloxaanuch, okKa s HaluIny cTaTbu,
M TOJIBKO Toraa uckmwounan. Ho u3 pykoBos-
CTBa 1 caM YIIIell.

Tym Muxaun Mopo30o8 y Hac akmugHuU4Yaem, oH cnpa-
wusaem: «Ecau 6bl eam npednoncuau 8032a1a8umb
MKAC, umo 6bl 8bl cOenanu?»

4 O6bI oTKa3ancy.

«Ecnu 6bl 8 UHMepecax, mMak ckasame, paseumusi
apbumpaxca 8 Poccuu eam 6bl ckazanu eo3zaasums
MKAC - u denatime, umo xomume, coesaalime KOH-
temky, kapm-6aaHw eam darom, - Muxaun Mopo-
308 nuwem. - Ymo 6bl 6bl cOenanu?»
Ecnu xotute momensath MKAC, BBl JOJKHBI
MPOCUTH, UTOOBI BaC Ha3HAUMIM BULIE-TIPE3U-
gentoMm TIITI. DTo enMHCTBEHHBI BapUaHT.
ITpencenatens MKAC Huuyero He peliaet, pe-
mraet Buuie-npe3uneHt TIIIT. CerogHs sto Ba-
nuM ButanseBuu UybapoB, OH TPUHUMAET BCe
pelieHus.

Xopowo, AnekcaHop, ecau 6bl 8ac HA3HAYUAU 6U-

ue-npesudeHmom TI1I1, umo 6bl bl cOenanu, Ymobbi

svisecmu MKAC Ha Opyzoli yposeHb?
MHoroe MOXXHO cleiaTb. Bo-niepBBIX, psio Me-
POIPUSITHI TIEPCOHAIBHOTO XapakTepa. Kagpsr
pemator Bce. 51 Obl cepbe3HO MOMEHSUT Kapo-
BBII COCTaB: Hy>KHaA HoBast KomaHa. Havau Obl,
KOHEYHO, ¢ pykKoBoasgiux opraHoB. C apou-
TpaMu OOHOBJIEHUSI TTOTOM, BCE ITOCTCIIEHHO.
Ewre ymop Ha TeXHUYeCKHe M OpraHU3alMOH-
HbIE CTOPOHBI, Ha cekperapuaT. Heobxoaumo
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Cepbe3HOe YIYUIIeHUE NEATeIbHOCTU CEKpe-
Tapuara, 4YToObl JIOAU JEeWCTBUTEIBHO Havaau
TaM aKTMBHO M KOMIIETEHTHO paboraTh. Ho-
BbI€ CTICLIMAIMCTBI, YTOOBI SI3bIK 3HATIU XOPOIIIO
U Bce apOUTpaxxkHble TexHojoruu. Mcmonab3o-
BaHMe 3aIlaHbIX CTAHIAPTOB, BKJIIOUasl HOBbIC
TexHoJioruu, Beab ceituac B MKAC nmu nmpocto
npeHeoperatoT. Bropoe — 3To psig MapKeTUHTO-
BBIX MEPOTIPUSITHI, HATTPaBICHHBIX KaK BHYTPb
Poccum, Tak u 3a pyoex. M B-TpeTbux, camoe
rJlaBHOe — WH(MOPMAlMOHHBIE TOIXOMBI, 3TO
Jlaxke MOXXHO Ha3BaTh HOBOU MIEOJOTMYECKO,
YeCTHOI apOUTpakHON MOMUTUKOM. S OblI OT-
KazaJjics OT 0aXBaJIbCTBa, XBACTOBCTBA, a CKa3all
ObI ipaBay. Ckasas Obl O TeX II0caxX, KOTOPhIe
€CTh — a OHM €CTh, HEeCOMHEHHO. CKa3asl Obl
YECTHO O MUHYCaX U MPEITIOXUI XeJaoIUM
BOCTIOJIb30BaThCs TUTIOCAaMU. [Ipemtoxun Obl
BapMaHTHI ABUKEHUS BIIEPE, B TOM YMCIIE IPU-
BJIeKasl 3aMHTEPECOBAHHBIX JIUII, KOTOPHIE MO-
I'YT YTO-TO BBIIBUHYTh. { yBepeH, 4TO HAIIUTUCh
ObI Xxenatonue. Takxke moTpedoBascs Obl OTKa3
OT TUTIEPKOHTPOJISI U OTIEKU, OT MOAYUMHEHHO-
¢ty Bosiu apoutpoB pykoBoacTtBy TIIII. Hy wu,
caMo co0oii, OoJblIee MpUBIeYeHUE apOUTPOB
K pPELIEHUIO Pa3IMYHBIX BOITPOCOB, YCTPAaHEHUE
CTPaHHBIX TEXHUYECKMX BEIICH, OT KOTOPBIX
OHM CTpaIaroT, HampuMep yAepXKaHWe Hajora
¢ UX pacxoJoB. Beab B OTHOIIIEHUU MHOCTPaH-
HBIX apOUTpoB yaepxkusatoT 30% Haiora ¢ ux
pacxonoB, He noxoa0B. Kyna aTo romutcs?

AnekcaHop, amo uce He Tl pewaem, amo Hanozo-

8as UHCheKyusi mak mpebyem. He 0ymato, Ymo amo

uHuyuamusa TIIT1.
Hert, ato TIIII choenama mis MOACTPaxOBKH,
YTOOBI HE CTAJIKMUBATLCSI C TMpOOJeMaMu, BOT
U Bce. DTOT BOIPOC JIETKO PEIINTh, €CJIU eCTh
nojuTryeckast Bojsa. Ho Het, M mpoiie nepe-
JIOXKUTH OpeMsT Ha OOBIYHBIX JIIO/ICH, KOTOPBIC
BO3PaXKaThb HE MOTYT.

AneKcaHop, u nocsaedHull eonpoc, cesi3aHHbIll ¢ Poc-
CUliCKUM apbumpaxicHoiM yeHmpom. Mel 3Haem, umo
8bl 8binycmuau uenyto KHuz2y - «[OHIO-cmpykmy-
pul? [eknapauyuu u peanbHocme. Kak eepmukanb
esnacmu pabomaem 8 apbumpasicey.
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«PoccmicKknily MHCTUTYT COBpeMeHHOoro apouTpaxa
W «PoccMncKMits apBuTparHBIR LeHTp:
nccnegoBaHne UxX ponu B TpeTeiickon chepe 8 PO

FTOHIO-cTpykTypbI?
Aexknapauumn v peanbHoOCTb

Kak BepTuKanb Bnactn pabotaet B apbutpame

Cocmasumens

AM. Mypanoe
N B sTOM CBOEM HNCCJICAOBaAaHMM Bbl IIpOaHa-
JIN3UpoBaJIM COCTaB aKIIMOHEPOB M IIPUIIIN
K BbBIBOAY, UTO OHU CBA3aHbI C HpaBI/ITeJ'II)CTBOM

Poccuiickoit Denepanun. S BOCIIpOM3BOXKY
CXEMY M3 Balllel KHUTH.

Crpysrypa yapemsreneii PHCA (PALLD

¥ R L vy Mgsanseiesn
Wit SO #00Hmp Hpsnmreancans P i st =
s b
R0
LY CHD T
Asaaruums
L
_‘J' Sagimoe ywpemaine sleonep 1permickeen
(PALL) PEILANP R § AR R
Tackspoajriiing
o AR alfeurp ottt
ML Y T
L] S m—
npunimn [
wipasenanm L Rpsawvamcree

Hackonbko s momHIo, Poccuiickuii apoutpax-
HBIU LIEHTP BBITYCTHUJI TTPECC-pen3, cKasa, 4To
BCE OTO HEMpaBa U OHU OYIYT CYIUTHCS C BAMU.
Her, cyautbcst oM He o0elaiu.

He obewanu, Ho Hanucaau npecc-peaus, Ymo npu-
Mym éce npedycMompeHHble Mepbl.

Ha.

N 6 omeem Ha smo ebl npuznacunu ux Ha debamol,
HACKO/bKO 51 NoMHI0. Ecmb atobumoe moe 8udeo, no-
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mMomMy umo A, YeCmHO 2080pPA, Kynus1 NONKOPH mozoa.
A npuwen Ha smu debamol, nomomy 4ymo MHe 6b1/10
oyeHb UHmMepecHo. Kmo nponycmun - s cetiuac no-

Kaxcy, KdK amo ece eblzns0eo.
5 Gl B A} AN

IEBATH!,
PALL: 1)

30 YEXOB

Buneo ects Ha YouTube.

Ha YouTube, 0a. A nokaxcy sudeo ¢ YouTube.

IOHEO-CTPYKTYPA, NCIOJIb3YIOLLAS HERPUES °© &

\Watch later Share
J 1
N P

» o) 517/1:06:05 @ & Youlube =¢

https://www.voutube.com/watch v=5BPKIR6eT-c

Kak roBopuin npeBHUE pUMIISIHE, «OHU OJU-
CTajld CBOMM OTCYTCTBHMEM». KakK MOXHO BH-
JIeTh, HUKTO HE TPUILIEI.

Jla, HUKmMo He npuwen, U y MeHs 8 C8513U C 3MuM He-
CKosbKo sonpocos kK 8amM. Bonpoc N2 1. Mbi 3Haem,
Umo 80 MHO2UX CMPAHAx apbumpaycHoie UeHmpbl
€030aeasnu ¢ nNoMouwbto 2ocydapcmeda, NOMoMy Umo
c0esame ¢ Hy/s1 apbumpaxcHboili UeHmMp oYeHb C/I0MC-
Ho. HyxcHbl 6oabluue uHeecmuyuu. 3mo KoMmepue-
CKU Hegbl200HOe Meponpusimue - apbumpaic. Koz0a
OHO 8bIX00UM HA 060pPOMbl, OHO CMAHOBUMCS 8bl200-
HbIM, NO3MOMY /1U60 00/1MceH Bbimb YACMHBIU UHBe-
cmop, Komopwlili 8Kaadvieaem & cy0d, Ymo, HagepHoe,


https://www.youtube.com/watch?v=5BPKlR6eT-c
https://www.youtube.com/watch?v=5BPKlR6eT-c

He ouyeHb Xopouwo, aAubo z2ocydapcmeo. Kcmamu,
JloHOOHCKUlI cy0 MexnOyHapoOHo20 apbumpaica
(LCIA) moxce e ceoe spems co30asarcs ¢ ydacmuem
London City, mo ecmb mapuu JToHOOHA. Mol 3Haem,
umo e KazaxcmaHe Mexw0yHapoOHbIl (huHAHCO8bIL
ueHmp «AcmaHa» noddepicusaemcs 20Cy0apcmeom,
2ocy0apcmeo omkKpbimo 06 smom zosopum: «[la,
Mbl 8KnadviedeM O0eHb2U, HO y HAC eCmb cosem U3
ysaxcaemMbix sto0eli, Komopble obecneyusarom Heli-
mpanbHocMb». [pednosnoxucum, umo el npaswl: PALL
€030aH nhpu noddepiucke 20cydapcmsa U mam moice
ecmb cogem U3 ygaxcdeMblx sooell, Komopble 00uc-
Hbl 0b6echeyusamb HelimpasnbHoCMb. B uem npobne-
ma, ¢ eawieli mouyku 3peHus?
S mpekpacHo 3Halo, B KAKOI CTpaHe MBI 3KHBEM,
¥ TIOHUMal0, YTO TOCYIapCTBO BIIOJIHE MOXKET
MOANEPKUBATh HEKHME MPOEKThl. S MosToMy
BCErJa U TrOBOPIO, UTO IPEKPACHO ITOHMMAIO,
noyeMy cosznaH PAILI. I1pobiaema B apyrom. Bee,
YTO 51 TOBOPIO, CBSI3aHO C OJHUM MOUM IPU3BI-
BoM: «IlepecTaHbTe BpaTh, CKaXKUTE MPABIY».
Bot 3auem TomMy xxe AHapero AHapeeBudy lop-
JICHKO BpaTh, YTO OH HOYaMU CHUIEJT U HaIThcajl
TaKyl NpPEeKpacHylo 3asgBKy, 4To y MuHIOCTa
He OBLIO IIaHCa OTKa3aTh B IPEHOCTaBICHUU
npasa Ha aesteabHOcTh [TIAY? IlpocTto cka-
JKHATE, KTO 32 BAMH CTOMT, KTO Bac MOIACPXKM-
BacT. 3a4eM BBI CO3JaIN 3Ty aTMocdepy JIKU,
Kornaa 3assisercs: «I[Ipuxogute K HaMm B Mu-
HIOCT, BCE HOPMAJILHO PacCMOTPUM, y Hac He-
3aBUCHUMBII COBET, CIICLIMAIVCTBI» — BEIb BCE
MPEeKPACHO 3HAIOT, YTO 3TO (PUIBLKIHA IPpaMoTa,
YTO COBET U3 MApUOHETOK COCTOUT? CKaxXute
npasay, U Bce ycrokosTcss. B Poccum xuBeMm,
BCE MOMMYT, BCe TTOAYMHSITCS, BCE TTOKOPSITCS.
ITepecTanbre Bpath.
Bam 3auem 3ma MHe?
Bubi kak [loH Kuxom?
A coscem He oH Kuxot. ¥ MeHs 3To cBoero
poma HuccienoBaTeNlbcKasl IesITeIbHOCTD, I10-
Humaete? IIpaBmaa ocBoboxnaet. Korna s1 0611
yneHoM nipesuauyma MKAC, g He MOr roso-
pUTH MpaBay, He MOT MUCATb KCCIEIOBAHMSI.
Ay MeHs CKJ1aJl TaKOIi: MHE XOUeTCsI JOKOIIATh-
csl 10 CYTH, 10 UCTUHBI. Teriepb g MOry, MeHS
OCBOOOIUJIN OT 3TUX OKOB. A TpaBaa Ha caMOM

npaeda, cKamcume
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JIeJie BceTraa MMeeT OTPOMHYIO LIEHHOCTh, 3TO HE
JIIOHKMXOTCTBO. Sl BceM OOBSICHSIO, YTO Y MEHS
Hay4HBIN 3KCIIEPUMEHT I10 M3YUYEHUIO apOu-
Tpaxka B Poccun, oTHOCHTECH K 3TOMY MMEHHO
Tak. $l HU4ero He MOTEPSIJI, TOJBKO ITPUOOPE.
ITpurodpen BO3MOXKHOCTH CBOOOJHOIO MOUCKA.
Ecnu 10 uMeeT kakue-To 1modouyHbie 3dek-
TBI, TIOCJICACTBHS — UTO 3K JejIaTh, HayKa TpeOy-
eT XXepTB. DTO HayKa.

Bul cetivac omeemunu Ha eonpoc Muxauna Mopo-
3084, KOMopbIl OH 80 8peMsi N0020MOBKU A8OKA00
Hanucan: «Mowem, nydwe 67000 U3 AdBOKAO0, YeM
b6umbcs ¢ eempsiHLIMU MesbHUUAamu». Ho s mak no-
HUMAH0, Umo 8bl hpednoyumaeme GUMbCS C 8eMpsi-
HbIMU MeIbHUUAMU.
W HempaBuiabHO moHMMaeTe. Bo-mnepBbIX, HET
HUKAKMX BETPSIHBIX MEJIbHUII, BO-BTOPBIX, o,
Kak yxe ckaszai, He Jlon Kuxort. 4 eie He cTa-
pblii, He OOJBHOM 1 He OeaHbIN philapb. S 10-
CTaTOYHO MOJIOI, CPEACTB IOKa XBaTacT, TaK
rmoyemMy Obl HE IOTPATUTh BpeMs M CUJIBI Ha TO,
4yTO MHTepecHOo? SI moHuMalo, 4To TPETECKYIO
pedopMy HUKTO HEe OTMEHUT. DTO, KCTaTU TO-
BOpsI, HE OIIMOKA TOCyIapcTBa, He HETIPaBUIIb-
HO TIpoBeJicHHas peopMa — 3TO OCO3HAHHBIN
[Iar, HaMepeHHasl MaxWHalWsl, MOIICHHWYE-
CKas cxeMa, peaJiM30BaHHas JUIST TOTO, YTOOBI
MMOJIHOCTBIO KOHTPOJIMPOBATh IpakIaHCKOE 00-
IIECTBO, TPETEMCKOE COOOIIECTBO, apOUTpaxK.
Ecnu s nccnenyio 3Ty Temy, ImodeMy 3TO JOH-
KUXOTCTBO? DTO He OoJjiee YeM MccieJoBaHue,
SKCIIEPUMEHT TTOJIEBOM.

AneKkcaHop, ebl ecmanu e onno3uyuro K T,
NOCCOpUAUCL CO CBOUMU ObleWUMU NapmHepamu
no Pocculickomy apbumpaicHoMy OHK, packpumu-
kosanu PALl, MuHtocm.
Kto ccopuncsa? S nmpocTo mpeanoXus cka3aTh
npaBay. MHe OTBETWJIM, UTO IIpaBIy TOBOPUTH
HeJIb3sI, MHaue OHU oouadatcsa. MM Hemb3s —
3HAYUT, HEJIb3S1. A 1 Oy1y TOBOPUT.

Xopowo, AnekcaHOp, HO meM He MeHee npasod,
K COMCANEHUI0, 20pbKas... Xouemcsi 3aKOHYUMb Ha
no3umuse. Monodexcb celiuac 8000ywesneHa apbu-
mpaxjcem, oHU e30Sm Ha Mymbl, UM Xo4yemcsl 3mum
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3aHUMameocs. Kak ebl cuumaeme, ecmb 6 Poccuu

WAaHc hosyyums xopowuti, HopMasbHbil, 300po8bili

apbumpaxc? Ymo 07158 3mozo Hy»cHo Oesnamso?
Yrobsl co3math B Poccun TpuBieKaTeIbHbBIN
apoutpax?

Xopowwuti, 300posbili apbumpaxc. Bom umobbl Mol
6binu He xyuce JloHOoHa, MNapuxca, CuHzanypa. Ymo
Hy#HO coeaamb? Hanpumep, nhpe3udeHm 6bl 8am
ckasan: «Bom, AnekcaHop, eam ayoueHuus, Ymobbi
pacckasame, Kak coenamb Poccuto makum xce yeH-
MpoM apbumpaxicHoz2o 0suxceHus, Kak JIOHOOH uau
Mapuxc. Y sac ecmb nsmb MUuHym, eHecume mpu
npednoxuceHus1». Ymo ebl ckawceme?

YV MeHsI yTOUHSTIOIIMI BOMIPOC: KAKOM MPe3UIEHT?

[pe3udenm Pocculickoli ®edepayuu eam zosopum:
«AnekcaHop, coenaro ece, Ymo 8bl cKkaiceme. Hasoeu-
me mpu sewju, Ymobbl USMEHUMb cCUMyayuro 8 /yy-
WYy CMOpPOHY».
Bo-11epBrIX, 51 ObI cKa3ajl, YTO HY>KHO ITOMEHSITh
YCTaHOBKY €T0 U IIPaBUTEILCTBA B OTHOLICHUN
apbutpaxa. be3 a3Toro HUUEero He MOJYYUTCS.
IToMeHATh MMEHHO METOHOJIOTUYECKYIO yCTa-
HOBKY. Ilo3BoJiBTEe apOWMTpaxy pa3BUBATHCS,
He BMemmBaiiTecb. OOUH U3 IPUHIIUIIOB — HE-
BMEIIATEIbCTBO.

[MoHssimHo. To ecmb hepsoe - NOMeHSIMb YCMAHOBKY.
AOMUHUCMpayus 00A%CHA 6ceM cKkasameo: «He mpo-
2alime apbumpac.
He npocto ckazath: «He Ttporaiite». OHu
JOJIKHBI cKa3aTh: «MBbI caMOOTpaHUYMBaeMCs,
MbI ce0s1 U3 2ToM cepbl BhIMUIMBaEM». BoT
Kak 1 ce0s1 BBITWIMII U3 HE3IOPOBOIl CUCTEMBI,
TaK 1 OHU ce0sI TOJKHBI OCO3HAHHO BBITTMIIUT.

Xopowo. Ymo ewe noMuMO CAamMo8bINUAUBAHUS

001CHO npousolimu?
SI cTOpPOHHUK KOHTPOJS 3a CO3JIaHueM apOu-
TpaXkKHbIX ILIEHTPOB (M Ha IEpBOM 3Tare pe-
(opmy B 3TOM TIJIaHE MOAACPXKUBAT), HO KOH-
TPOJISI HE Ha BXOJIE, a Ha BBIXOAEC — KOHTPOJIS
3a JeSATEbHOCTBIO apOMTPakKHBIX IIEHTPOB.
OnsTh-Taku MBI KUBeM B Poccuu, 51 mpekpacHo
TMMOHUMAIO, YTO MOXKET OBITh MHOTO 3JI0YITOTPE-
OJIeHU I, MOLLIEHHUYECKHUX CXeM B cepe apou-
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Tpaxa. Ho uMeHHO KOHTPOJIb Ha BXOJIE 10JIKEeH
OBITb MUHUMAaJIBLHBIM. JIOJKHBI OBITH YETKUE
TpeOoBaHUS AIs1 CO3AaHUS apOUTPaKHBIX LIEH-
TPOB, a peaklMsl JOJKHA OBITh yKe Ha BO3MOX-
Hble 3J0ynoTpebaeHus. Kputepun mjs oueH-
KM 3J0YMOTPEeOJeHUN HOMKHO TIPeaIOXKUTh
COOOIIECTBO JEWCTBUTEIBHO HE3aBUCUMBIX
JIULI, a He MPUIBOPHBIX CBaIcOHBIX TeHEPAJIOB,
KOTOpbIE ceiiuac MPUCYTCTBYIOT B COBETE IpU
MuHtiocte. M ¢ npuBiiedueHUEM MHOCTPAHHBIX
CMEeLMAaIMCTOB, MHEHHE KOTOPhIX HEe MoMellla-
eT. KpoMe TOoro, HeobXoauMo CO3IaHUE COBE-
Ta MO COBEPILICHCTBOBAHUIO TPETEHCKOIO pa3-
OupaTeabCTBa, €CAM MBI €ro MPpUHUMAeM Kak
BaXKHBII 2J1eMEeHT UH(PPACTPYKTYPhI, HA HOBOM
ocHoOBe. B utore paspelieHue Ha co3gaHUe ap-
OUTPaAXKHBIX LIEHTPOB JOJKHO MPEAOCTaBISITh-
cs BCEM, HO C MpeaymnpexkacHueM: He OyneTe
COOTBETCTBOBATh OIpeAeeHHBIM KPUTEPUSIM
— JIMILIUTECh TIpaBa aAMUHUCTPUPOBATh apOu-
Tpax. M Hago He MellIaTh co34aBaTh apOUTPaK-
HbIE LEHTPBI B peruoHax. DTo BTOPOIA 1Iar, MH-

(bpacTpyKTypHBIA.

A mpemui?
Ecnu niepBbIif 371€eMEHT — METOIOJIOTHS, BTO-
poii — nHGpacTpyKTypa B BUIE COBETa KaK Op-
raHa, KOTOPBI CJIEUT 3a CUTyalldeil Ha BBIXO-
JIe, U COOTBETCTBYIOIIIME KPUTEPUU, TO TPEThE
— BTO TpeOOBaHNS K HEMOCPEICTBEHHBIM aKTO-
paMm, K apouTpaM, KOTOpbIE€ pa3peliatoT CIIOpPHI.
Kakwue 310 noyxkHbI O6ITH TpeOOBaHUs? Hempo-
CTO MpeaIoXuTh cxony. HaBepHoe, 31ech npu-
LLIJTOCh OBbI (XOTSI 3TO OOJILIIMHCTBY HE MOHpa-
BUTCS) TIPUHATH MEPHI B CBSI3U C TJITACHOCTBIO
U pemyTtauueir apoOuUTpoB. S yBepeH: UTOOBI
apOuTpax TMPOBOAWJICS NEHUCTBUTEIBHO XOPO-
110, OH JOJDKEH IMPOBOAUTHLCS OTBETCTBEHHO.
W nuia, KoTopble TOMYCTWIM OIIMOKY, OCO3-
HAHHO WJIM MO HEOPEXXHOCTH, JOJDKHBI 32 3TO
oTBevyaTh. Kak Takoili MexaHU3M BBIpAOOTaTh,
CJIOXHO ckazaTb. [IpoBeny mapaienu ¢ aaBo-
karypoit. Ilouemy angBokaTypa OoJjiee-MeHee
CHOCHO pabotaeT? BBumy ¢akTopoB, 0 KOTO-
PBIX ST M TOBOPIO: 1) rocyaapcTBO HE TaK CUIIBHO
BMEIIIMBAETCS B Hee; 2) eCTb MH(PPACTPYKTypa
B BUJIC OPraHOB, KOTOPHIE B 1I€JIOM HE3aBUCH-



MbI€ — He BIIOJIHE, HO TeéM He MeHee; 3) UMeIoT-
csl MeXaHM3MBI, HallpaBJICHHbIE Ha MOIAepXKa-
HUE penyTaluy agBOKaTOB. AIBOKAT PUCKYET
CBOUM CTaTyCOM, €CJI COBEPIIUT YTO-TO IJIOXOE
M Ha Hero noxanywoTtcsa. U B chepe apouTpaka
MOIJIM OBl CYIIECTBOBAaTh KBAaIM(PUKALIMOHHbBIC
KOMMCCHH, HO YK€ He JIJTs TPETEMCKMX LIEHTPOB,
a JUI KOHKPETHBIX apouTpoB. CTOpoHa JOJK-
Ha MMETh BO3MOKHOCTb IOJATh XKaJloOy, MyCTh
B PEAKMX, OCOOBIX CITydasix, HO BCe XKe. DTO aHa-
JIOT caMOperyJiupoBaHus. Sl ToHUMalo, 4TO 3TO
3BYYUT KaK epech, HO B Poccnut 310 eIMHCTBEH -
HBIII BapMaHT M30eXaTh 3J0yMOTPeOICHUI CO
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HUS W TOBBIIIEHUS OTBETCTBEHHOCTH HUKYA.
Korga apOMTpHI TTOYYBCTBYIOT JIMYHYIO OTBET-
CTBEHHOCTb Y TO, YTO OHM HE CMOTYT ITPUKPHI-
BaTbCd apOUTPaKHOM KOH(PUAEHLIMATBHOCTBIO,
KOTOPOIi OHM HEPEIKO 3JI0YMOTPEOISIOT, BOT
TOTJa HAYHET YTO-TO MEHSITBCSI, TOTIa CTOPOHBI
MOBEPST B TpeTelicKoe pa3donpaTeibcTBO. ApOu-
Tpbl HAYHYT ceOsl BeCTH 0OoJiee OTBETCTBEHHO,
a CTOPOHBI, BUIS 3TO, TOTSIHYTCS B apOUTpax.
Bynyiee apourpaxa B Poccuu 3a ero camopery-
JmpoBaHueM. Bot Takue Tpu mara. Ho cerogns
BCE 3TO 3BYYUT HAUBHO W (PaHTACTUYHO.

CTOPOHBI apOMTPOB M 00ECIEeYUTh apOUTpaxy AsieKcaHop, Mbl hpesbicusau 0oNnycmumblt AUMUM, HO
xopoliryto pernyraimio. MHoe He pabotaeT. Bel  MHe 6bis10 oueHb msuceno npepsamocs. pomadHoe
He MpeCTaBIIsieTe, YTO TIOPO TBOPST apOMTPBI  chacubo 3a peyenmbl U3 dsoKaodo U 3a 8awiu paccync-
0e3 BCAKUX TOCIIEACTBUIA, a 51 32 TOIBI YK€ Ha- O0eHUs 8 OMHOWEHUU NPoWws1020, HACMOsIWe20 U by-
cmortpescs. KoHeuHo, Takoii MeXaHM3M JIOJDKeH — Oyujez2o apbumpaica.

OBbITb OYEHb OCTOPOXXHBIM, OYEHb TMOKMM, HO Cnacu6o, Bnagumup, cnacuoo BceM.

Bce e 0e3 3TOro sjaeMeHTa caMOperyJiupoBa- o cBunaHus.

WNHumepevto nposen

Baaoumup Xeaneli,
npeocedamesb PAA,

napmHep Baker McKenzie, Mockea
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UTOIMN V KOHKYPCA PAA
I'IO APBUTPAXXY OHJIAVH

2

—30 amrycrta 2020 roma B Mo-
ckBa-Cutn (Ha TepPUTOPUM OTENS
Novotel Moscow City u oducos
opuandeckux ¢upMm «Tomales-
cKasl U mapTHepbl», Bryan Cave Leighton Paisner
(Russia) LLP u Pen & Paper) mporien 3akiiouu-
TenbHbIN aTan V Konkypca PAA no apouTtpaxy oH-
JlaiiH. MeponpusiThe TakKe MoIAepKaau Ipuande-
ckue pupmel Baker McKenzie u Saveliev, Batanov &
Partners. CTaxkpoBKHY JyYIlIMM CTIIMKEPaM — y4acT-
HUKaM KOHKypca TpPeloCTaBUIA IOpUANYECKUE
dupmbl «ETTAM>», «KHNAIl», «KynbkoB, KomaoTu-
JoB U maptHepbl», Eversheds Sutherland, agBokat-
ckoe 01opo «Kimouenko n Kysnenona». Kpome Toro,
BeCh COCTaB OJHOI M3 KOMaHJ MpUTJalleH Ha CTa-
>KUPOBKY B ropuandeckoii pupme «PBK Legal».

28 aBrycra cocrosuioch oTkpbeiTHe V KoHKypca
PAA. TpanuiimoHHO KOHKYpC Hayajcs KOHdepeH-
LMEl /Uil yYaCTHUKOB U apOMTPOB, HO B 3TOT pa3
OHa TIpolUia B OHJIaiiH-(popMmare. B pamkax KoH-
(epeHLIMU ¢ TIPUBETCTBEHHBIM CJIOBOM BBICTYITM-
g Brnamumup XBasieit (mpeacenaTesib MpaBiIeHUS
PAA, maptHep Baker McKenzie), Cepreit CaBenbeB
(maptHep Saveliev, Batanov & Partners, KoopauHa-
Top PAA25) u Anekcanapa IlImapko (ropuct Baker
McKenzie, conpencenatenb PAA2S).

CHavana Cepreii JIplcoB (cTapmuii OpUCT
«KynbkoB, KonoTuaoB u mapTHepbl»), AleKcaHap
ArenpHunukuit (coBetHuk Petrol Chilikov), Mnbs
YuuepoB (ctapmmii topuct SILA International
Lawyers) u Jlanuun Braacenko (topuct Schellenberg
Wittmer Ltd) obcynmwiu ¢ yJacTHUKaMu KOHe-
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Bopuc Kapnviues KoHcmaHmuH AHMOHIOK
KoopOuHamop KoopOUHamop
V Konkypca PAA V KoHkypca PAA,

Maaowul ropucm
Baker McKenzie

PEHIIMM HEKOTOpbIe acmeKThl (Padysbl KOHKypca
MO TIpollecCyalbHOMY M MaTepuaJbHOMY IIpaBy.
HanomHumMm, uto ¢adyna 3Toro roma Obljla MOCBSI-
1eHa apOUTpakHOMY criopy ¢yTOOJMCTOB U CITOp-
TUBHOTO KJTy0a. MojepaTopoM CeCCUM BBICTYITHIIA
Anekcanapa llImapxko.

OT npaBoOBbIX BOMPOCOB MO0 MOTUBaM (adyJIbl
CITUKEPHI MEepelin K oOCYXKIEHUIO OCOOEHHOCTEMN
BEeIEHUSI apOUTPaXHBIX pa30oMpaTeabCTB. TaThsHa
Hegeena (coBeTHUK «EITAM>») pacckasajnia o riaB-
HBIX TpaBWIaX MOATOTOBKU MUCHMEHHBIX ITPOIIEC-
CyaJIbHBIX TOKYMeHTOB. AnekcaHap CricoeB (IOpUCT
White & Case) packpbLl CeKpeThl yOeauTeIbHOIO
ycTHOro BeIcTyruieHus. Hatanesa KucnskoBa (crap-
mmit ropuct «KHMAII») mama ydyacTHUKaM COBETHI
1Mo HaBbIKaM 3(POEKTUBHOIO MOKUCKA Jie] B TIPaBo-
BbIX 0a3zax. HakoHeu, Taucusi BopoTtunosa (ropuct
Baker McKenzie) pacckasana o mpodeccun apou-
TPaxXHOTO IOpUCTa HAa MPUMEpe OJHOTO Keiica. Mo-
JepaTopoM ceccuM BbICTynmuJI Muxaun KanuHuH
(ropuct Freshfields Bruckhaus Deringer, comnpesce-
narenib PAA2S).

3aBepiuuiaach KOH(MEpeHIMs ceccueil Ioka-
3aTEJILHOTO MYT-KOpTa. B poiu «CJIOXHBIX» apOu-
TpoB BeIcTymM Cepreit EpmosieHKo (TTapTHep
«®BK Legal»), fAn Kanum (coBeTHUK «Pnrban-
kuH, lopiyHsSIH M mapTHephl»), Makcum Kyib-
KoB (ympasistomuii naptHep «KymbkoB, Kosotu-
JIOB U MapTHephI»). Yoexnanu ux Amam Hanbrues
(MIamgmmii 1opucT «VIBaHSIH U TTapTHEPBI», YU
CITMKEpP MOCKOBCKOIO TpeMyTa MexmyHapo-
HOTO KOHKypca MO KOMMEPYECKOMY apOUTpaxy
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uM. Bunema K. Buca 2019 rona, nydmmii cnukep
Poccuiickoro HaimoHajibHOTO uyeMnuoHata KoH-
kypca uM. ®ununa Ixxeccomna 2020 roga) u Anek-
cannp CraneHko (rmoMolnHuK topucrta «Ky3Heios,
MapucuH U TapTHEpPbl», YIaCTHUK MeXTyHapo-
HOTO KOHKYpCa IT0 KOMMEPUYECKOMY apOUTpaxKy M.
Bumrema K. Buca 2019 1 2020 rogoB), KOTOPBIE BbI-
CTYIWIN B POJIU TIPEACTaBUTENCH UCTIA U OTBETUYM -
Ka. Moaepuposan ceccuto KoHCTaHTMH AHTOHIOK
(koopaunHatop V Konkypca PAA, Maaaiuii opuct
Baker McKenzie).

29—30 aBrycrta COCTOSIJIUCh YCTHBIE CIIyLIAHUS
V Konkypca PAA. B HUX 1TO UTOraM OHJIaliH-payH-
JIOB B Mae MPUHSIU ydyacTue 24 Jiydiiie KOMaHIbl
u3 54 xomanz co Bceit Poccuu u CHI. ApGutpamu
BBICTYIMWIM 0KOJ10 70 BeayIIMX MPAaKTUKYIOIIUX ap-
OUTPaXHBIX IOPUCTOB, KOTOpbIE Ha MPOTSIKEHUU
JIByX ITHEW CyIuIu U KOMMEHTUPOBAIW BBICTYILIC-
Hus1 KoMaH . C MOJHBIM CITMCKOM apOMTPOB YCTHBIX
CyIIaHUI MOKHO 03HAKOMUTBCS Ha cailTe KOHKYpPCa.

ITo pe3yasraraMm 0OTOOPOYHBIX PAYHIOB YCTHBIX CITYIIIA-
HMI 24 aBrycta B YeTBepTh(pHUHAT KOHKYpCa MPOIILIH:

+  xomanma Ne 28 MT'HOA;

+ xomanmga Ne 15 BI'Y;

* komanma Ne 26 PT'VII;

+ xomanmga Ne 21 PAHXuI'C;

+ xomanma Ne 29 BIIID;

+  xomanma Ne 32 MI'Y;

+  xomanma Ne 33 BIIID;

+ koMannaa Ne 53 CII6IY.
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B nocneaHuit feHb KOHKypca ONnpeaeauanuch mo-
oenuTeNn.

I mecTo 3anst1a komanga Ne 28 MI'FOA (Cep-
reit UBanos, Hemnu XKypasnesa, Jlapbst 3MHUYEHKO,
Mapusa ®enoposa, Esrenus I1y3eipeBa, Onecst 3a-
CEeMKOBa).

Ha II mecte xomanma Ne 26 PI'YIT (Makcum
ParnukoB, Anacracusi BacunbeBa, fAHa Topiuko-
Ba, AHHa ITamkoBckas, Banepuss MatopuHa, Exa-
TepuHa benbckas). Ha cTaxkupoBKy BCIO KOMaHAY
ot muna «PBK Legal» mpuriacui mapTHep KomITa-
Huu Cepreit EpmoneHko.

IIT Mmecto paszmenunu nBe KomaHabl — No 33
BIII® (Exarepuna Oxanb, Maxkcum Ka3zaH1ues,
Crenan Cunopos, FOnus Ucakoa, KOnusa boiiko,
Hanuun Huxonbckuii u Anekceit AKYXUHOB)
u Ne 29 BIIID (Tarwsina IypeeBa, Enena Uepokiuc,
Anexkcanap Koxenyo, Amnacracus Porauesa,
Omunb Cacdun, Anekcannp Kaprtaiios, AHryib
MunHubaiiena).

V Konkypc PAA s
no Ap6uTpaKy OHnanH #®
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V Konkypc PAA
no Ap6utpaxy OHnainH #
s

3a rmobeay B HOMMHaAUMKU «JIydmmii cnukep» ydJacr-
HUKU TIOJYYWIM TIPU3OBBIC CTaXKUPOBKU B POC-
cUiicKUX ropuandyeckux ¢upmax: fAna lTopiikosa
(komanma Ne 26 PI'VIT) — B «KHMAIl», Tatpsana
IypreBa (komanma Ne 29 BIIID) — B Eversheds

Sutherland, Hemmu  2KypaBimeBa  (KoMaHaa
Ne 28 MI'HOA) — B «<EITAM>». [TomuMo Tpex JIyd-
IIUX CIUKEPOB Ha CTaXXUPOBKU 3a BBICTYILIC-
HUS Ha KOHKypce ObUIM mnpuriameHbl EjeHa
Hepoxiuc (komanga Ne 29 BIIID) — B «Kynbkos,



Konortunos u maptHepsl», Jlnana Kesopkosa (Ko-
Manga Ne 53 CII6I'Y) — B «<ETTAM», Dmma Ilterman
(komanma Ne 32 MI'Y) u Anekcanap CTpyxko (Ko-
manma Ne 15 BI'Y) — B Ab «Kitouenko 1 Ky3HerioBa».

v Konkypc PAA )
LGUTPAXKY Ounaiin ®
19

Jlydymive wuckKoBbIe 3asBJEHUS W JIydlIUe OT-
3bIBBI HAa HMX B JBa 3Tama OTOMpaJ] BKCIepT-
HbIIi coBeT. B oTbope mepBOro sTama MPUHU-
Mmanu ydyactue KoHcTaHTUH AHTOHIOK, JIMHapa
Myctapuna (momomHuK topucta Freshfields
Bruckhaus Deringer), Crenan CynTaHoB (cTap-
muit ropuct «KWMAIl»), Banepus TecannHa (Me-
HeaxXep MpoekKToB B PoccuiickoM apoutpaxk-
HOM LieHTpe). B pamkax BTOporo stama 3TUM
daHumManuch Enena IlepemnenuHckas (rmapTHep
u tinaBa npaktuku MKA B CHI ropunnyeckoit
¢upmbl INTEGRITES), JImutpuii JlaBblIeHKO
(k. 10. H., apoutp MKAC u MAK npu TIIII P®,
noueHT Kadeapsl MI'UIT 8 MTTUMO, ngupekTop
CIS Arbitration Forum), Jlunusa Kinouenko (an-
BOKAT, YIIPaBASIOIIMI MapTHEP, KOJJIEerus aaBo-
KaToB ropoga Mocksbl, «KinoueHKo n KysHeno-
Ba»), AHapeil PaOuHUH (mapTHep IopuaIndecKoi
¢upmbl INTEGRITES).

| OG/1/TEVIHBI KOHKYPC PAA. UTOTM | MEPOMPUATUA

I MmecTo B HOMUHaLMN «JIydiee HCKOBOE 3asBJIEHNE»
3aHst1a KoMaHaa Ne 65 MI'Y (Anekcannp Iyna, Te-
mupiaaH Kanykos, Banum AxeeB, Anekcanap Kyp-
b0ankoB, AHapeii [Tano). Ha I1 mecte pacnonoxu-
sack komanaa Ne 29 BIID (Tarssina [ypbeBa, Enena
HMepoxnunc, Anekcanap Koxenyo, Anactacust Pora-
yeBa, IMmuab CaduH, Anekcanap Kapraiios, Afi-
ryas MuHHuOaieBa). 3aMKHyJIa TPOWKY MPU3EPOB
komaHaa Ne 25 BIIID (Aptem Iepacumosn, Bappapa
Huxkux, CranucnaB CBumgueHko, Mapus Yiiakona,
Muxaun ITaHIOIIKKWH).

B HoMuHauuu «JIydmmii 0T3b1B HA McK» I MecTO
3aHs1a koMaHaa Ne 32 MI'Y (Anacracus JlaBpeH-
TheBa, OMmma Illterman, Huxwuta Jlyukuii, AHa-
cracus lTankuna, Crenman CynraHoB). Ha BTopoit
cTpouke pa3mectunach Komanga Ne 25 BIID (Ap-
tem IepacumoB, Bapsapa dukux, CtanuciaB CBu-
JyeHko, Mapusa YinakoBa, Muxaun ITaHOIIKUH),
a III mecTo mocranmock Komanae Ne 65 MI'Y (Anek-
cangp Iyna, Temupnan Kanykos, Bamum Axees,
Anexcanap Kypbankos, Anapeii [TaHoB).
oicaion
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C Bujaeozanuchbio (GUHATBLHOIO payHAa, a TakK-
K€ JTYYIIMMU UCKOBBIMHU 3asIBJICHUSIMH W OT3bIBAMU
HUX MOXHO O3HaKOMUThcSl Ha caiite V. _KoHKypca
B paznee «Pe3yabTaThl».

3akpoiTue V Konkypca PAA npouio B Novotel
Moscow City, 3amuch MepPONPUSITUS BBUIOXEHA
Ha kaHane PAA25 B YouTube. ITocne opuilimanbHoit
YacTH BCE OTIPaBWIMCHh Ha HeGOpMaJbHYIO Bede-
puHKy Cepresa CapenbeBa B Art Loft Club Ha «be-
JIOPYCCKOIi», KOTOpasi COMPOBOXAaIaCh (yplIeTOM
oT KelitepuHra Skorobogatov Kitchen.
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OprkoMuUTeT KOHKypca OJlaromapuT KOMaHIIbI
1 apOUTPOB 3a yJacTHe B 3aK/IIOUMTEILHOM 3Tarle,
a BOJIOHTEPOB — 3a ITOMOILb B opraHu3anuu. Tak-
K€ BhIpaxkaeM OysarogapHocThb otorpady AJiekcero
Komaposy.

XKnaem Bcex Ha VI Konkypce PAA 1o apoutpa-
Xy oHjiaiiH B 2021 romy!
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We are pleased to announce that the latest edition of the Baker McKenzie Inter-
national Arbitration Yearbook is now available. This year, in recognition of both
our clients' preferences for soft copy material and our commitment to sustain-
ability, the yearbook is being published electronically via our Global Arbitration
News blog, rather than in hard copy.
This new edition reviews important developments in arbitration over the past
The year across 43 jurisdictions, including:
Baker McKenzie » The increasing use of artificial intelligence and technology in arbitration
International * Increased risk for investors posed by nationalization
Arbitration Yearbook +  The ongoing uncertainty around the future of intra-EU BITs following

the European Court of Justice’s decision in Achmea
* The continued push for procedural efficiency
You can access the latest edition of the International Arbitration Yearbook
at https://globalarbitrationnews.com/iayearbook2020/

2018-2019

globalarbitrationnews.com/iayearbook2020 www.bakermckenzie.com
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