' RUSSIAN
ARBITRATION RU/EN Arbitration.ru N26 (30)
ASSOCIATION November-December 2021

Arbitration.ru

N3paHne o MexxayHapoaHOM apbuTparke

Paconbl na 2p6UTDIRY INETS =
T STATE ARBITRAZH IR = \v

B\ NN | 3

™5 | ARBITRALAWARD & & o ' =) 3

{ blx CTTOP.
; I e E ! | S IS
T E tovcyned ) e vl KondpuaeHumansrocts \

e

A F \ | ! /’;’],—E
— e Bn B M UMM /) a COENKA/
L ; E g I He > ] SMAKETHA 41
e oo 3ANE, Cren 0. B B, § - R e v YKPAUHOW
== AP CINA | / | B i B | MEXS 5
S UA

HC

P| MPATEJIbC

OB AHHOCTU| ’
FRE s \\‘
nFMD& ‘,‘z?\f‘ W N

‘ El/icnaMckue TpaguLn B ap.6quam

on in Arbitration

3\ Cgepxumnepatve

PUZHAHA K = . ic Traditi
EHWE YACTV : ( ,‘ gisiamic Trac

; NN
B DEN AND STANDARD OF PROV(EF#INDINGS
(b CONSEQUENCES OF pOSITI

ORV T ABEIE 3AKOHbBI O MKA
T | 2\ (PUHSATHI B APTEHTUHE

HALS ; T"]LDFA C) ypyreat i —==
st B ,

CROSS-B

Bbi6op apqua //
Choice of Arbitrator

AHanuTuKa O630p English section
®daKTOpbI BbIGOpPa apbuTpa Xl KondepeHuma ABA e Year 2021 for Russia
and CIS-related Arbitration

[Mpobnema npenB3aToCcTH NHTepBbio e New Research on ICSID
apbuTpa Makcum KynbKos. Annulment Proceedings

Cepreit YCOCKUH. e John Beechey CBE
KoHGAUKT nHTEepecos OT nepsoro and Alexis Mourre
B HE6O/IbLUMX Ha3Ha4yeHus - on First Appointment
rocygapcrBax K ycnexy and Success




Recognition and Enforcement
of Foreign Arbitral
Awards in Russia
and Former USSR States

EDITED BY
ROMAN ZYKOV

Recognition and Enforcement of Foreign Arbitral
y- ‘l Awards in Russia and Former USSR States is
“.'! Wolters Kluwer the first full-scale commentary in English that
aims at analysing the application of the New York
Convention in Russia and Former USSR states.
Pre-order your copy of the book here



https://lrus.wolterskluwer.com/store/product/recognition-and-enforcement-of-foreign-arbitral-awards-in-russia-and-former-ussr-states/

EDITORIAL BOARD

Dmitry Artyukhov

Steven Finizio

Ekaterina Grivnova

Allen & Overy, Paris

Glenn P. Hendrix

Yan Kalish

40 (RAA40)

Arbitration.ru, Editor-in-chief, Moscow

WilmerHale, Partner, London

International arbitration lawyer,

Chair, Arnall Golden Gregory LLP, Atlanta

Co-chair, The Arbitration Association

Counsel, RGP, Moscow

Alexandre Khrapoutski
Arbitration Association,
Vice Chairman of the Board,
Lex Torre, Partner, Minsk

Anastasia Konovalova

Arbitration.ru,

Editorial Assistant, Moscow

Vladimir Khvalei
Arbitration Association,
Chairman of the Board, Moscow

Lilia Klochenko
RAA, Member of the Board, Vienna

Yarik Kryvoi

British Institute of International
and Comparative Law, London

Olena Perepelynska
Integrites, Partner, Kyiv

Galina Zukova
ZUKOVA Legal, Partner, Paris

Roman Zykov
Russian Arbitration Association,
Secretary General, Moscow

W J ARBITRATION
ASSOCIATION

Kypnan Arbitration.ru Ne 30,
HOs10pb-nexkadpb 2021

Yupeaureb ¥ U31aTeb:

ApOuTpaxHas Accolaius

Anpec yupeauTens U U31aTeNs:

115191, Mocksa, Poccus,

JlyxoBckoit nepeyiiok, 17, ctp. 12, atax 4
+7 (495) 201-29-59

Ha o6noxkke: «3aronoBku». Komnax, cMemaHHas TexHuka. JIMutpuii

AptioxoB, Anapeii [IporaceBuy.

On the cover: "Headlines". Mixed media. Dmitry Artyukhov, Andrey Protasevich.

ItaBHBINI pemakTop:
JImMuTpuii ApTioxoB
editor@arbitrations.ru

ACCUCTEHT pelaKLIiu:
Anacracus Konosanosa

Koppexkrop:
Tarbsna JleBunkas

BospactHoe orpaHuyeHue 16+.

MHuenue pedakuyuu modxcem He coenadamso
¢ MHeHuem aemopos. Mzoanue sensemcs uHgop-
MayuoHHbiM. OnyoAUKOBaHHbIE 8 U30AHUU 3aK0-
HoOamenvHvle aKkmol, peueHus cyoos u opyeue
ropuduuecKue O0KyMeHmbl MO2YM USMEHAMbCA
U 00AXNCHLL ObIMb 3aNPOUIEHbL Hepe3 COOM-
gememeyrouue UHCMUmymol U 6e00MCmea.

Director of the Investment Treaty Forum,


https://lrus.wolterskluwer.com/store/product/recognition-and-enforcement-of-foreign-arbitral-awards-in-russia-and-former-ussr-states/

CONTENTS / COOEP>XAHUE

English section ——
REVIEW
6 VIEWS FROM THE EAST: UPDATES AND TRENDS FROM RUSSIA AND CIS-RELATED ARBITRATION
Daniel Hayward, Fieldfisher
ANALYTICS
11 SUCCESS OF ICSID ANNULMENT PROCEEDINGS: NEW EMPIRICAL EVIDENCE
Yarik Kryvoi, British Institute of International and Comparative Law
14 THE U.K. SUPREME COURT CLARIFIES AN ARBITRATOR’S DUTY OF DISCLOSURE: HALLIBURTON V CHUBB
Matteo Angelini, Charlie Caher, Wilmer Cutler Pickering Hale and Dorr LLP, London
18 MEMBERS’ INDEPENDENCE AND IMPARTIALITY UNDER FIDIC 1999/2017 DAB/DAAB EDITIONS. A COMPARATIVE VIEW
Cremona Ana Maria Cotovelea, LL.M, Romania
26 HOW CAN JUS MUNDI BE HELPFUL TO THE PARTIES FROM THE FORMER USSR/CIS STATES SEARCH
FOR AND APPOINIT ARBITRATORS?
Hanh Huynh, Sneha Ashtikar, Jus Mundi
INTERVIEW
31 QUOTE. JOHN BEECHEY CBE, ALEXIS MOURRE
Arbitration.ru
MUHTEPBbIO
32 LLUTATA. MAKCUM KY/IbKOB, CEPTE/1 YCOCKUH
Arbitration.ru
AHAJINTUKA
34 NMPOBJIEMA NMPEAB3ATOCTU APBUTPA
Koncmanmun Kpoaw, FCIArb, Dentons
38 NMPEAOTBPATUTDL HEJ1b3A NMPEOOOJIETb:
MPOBEPKA BO3MOXXHOW MPELB3ATOCTU APEUTPA HA 3TANE ®OPMUPOBAHUA TPUBYHAJIA
Tamoesna Heseesa, Ab «Eeopos, [lyeunckuii, Agpanacves u napmuepor», Mockea
42 PYCCKUI «CBETO®OP»: HY>XHbI JIU APYTUE LLBETA? 3AYEM B POCCUU CTAHAAPTbI HE3ABUCUMOCTU
APBUTPOB, OT/IMMHbIE OT MEXXAYHAPOAHO NPU3HAHHbLIX?
Braoumup Xeaneii, npedcedamenv PAA, napmnep Baker McKenzie, Mockeéa
48 KOH®JIMKT UHTEPECOB B HEBOJ1bLLUUX TOCYAAPCTBAX
Tumyp Coicyes, Munckas obaracmuas Koaneeus a0gokamos, 0oyeHm puoudeckozo gakysomema bI'y
51 MEPCNEKTUBbI PA3BBUTUA APBUTPAXKHbIX PASBUPATEJIbCTB B COEPE KUBEPCIMOPTA
bopuc Kapnoiues, PAA
OB30P
55 OB3O0P XIll KOH®EPEHLLN ABA: PASPELLEHUE KOMMEPYECKUX CMOPOB C YYACTUEM CTOPOH U3 CTPAH CHI
Jmumpuii Apmroxos, enasnulii pedakmop Arbitration.ru
AHOHC

64 CTYAEHYECKUA KOHKYPC «MOJEJIb MEXXAYHAPOAHOIO KOMMEPYECKOTIO APBUTPAXKA» - 2022



EDITOR'S LETTER

rbitration provides the parties to a dispute with the freedom
to appoint a person who will resolve their dispute
and thus differs significantly from a court system where a judge
is assigned by the state. This freedom must be exercised wisely.
This is where the throes of choice begin. As the Germans say,
Wer die Wahl hat, hat die Qual, "he who chooses suffers." After all,
the arbitrator must be experienced, educated, and understand the specifics
of the dispute. And also — he must be independent and impartial, conduct
the proceedings proactively, be polite with the parties and at the same time
have the time, desire and energy to resolve the dispute. In addition, it would
be nice if we liked his or her looks: as scientists have proved, we tend to trust
the people who appear attractive to us more. In short, the wish list can be endless.
And then the time comes to descend from heaven to earth: renowned
arbitrators well-known in the legal community may be conflicted out,
too busy with other cases, or their fees may turn out to be exorbitant.
Where, then, should a party look for a suitable candidate? The old-fashioned
way, studying the lists of arbitrators recommended by arbitration institutions,
or searching in the new electronic designated databases? How does
the first appointment happen (“It’s a match!”)? What are the objective
requirements for the impartiality of arbitrators today? The authors of the 30th
anniversary issue of Arbitration.ru shed light on this and many other issues.
Merry Christmas and Happy New Year 2022!

peTelickoe pa3doMpaTeabCTBO IPEAOCTaBIASIET CTOPOHAM CIIOpa BO3MOXHOCTb CaMUM

onpeaeauTh apOuTpa, KOTOPhI OyaeT paszpeliaThb UX CIOp, YeM 3HAYUTEJIbHO OTIMYAETCS

OT rocyaapCTBEHHOro mpaBocyausi. 1 BOCIoJIb30BaThCSl 3TOM BO3MOXKHOCTBIO HY;KHO C YMOM.

31ech U HauuMHalTCcsI MyKU BbiOopa. Kak roBopsat Hemibl, Wer die Wahl hat, hat die Qual,

«KTO BBIOMpAeT, TOT U cTpagaeT». Beab HYXXHO, YTOOBI apOUTP OBILT OMNBITHBIM, OOpPa30BaHHBIM,

pasoupaicsa B crneuuduke cropa. A eme — 4YToObl OblLI HE3aBUCUMBIM M OECIPUCTPACTHBIM,

aKTHBHO BeJ Mpolecc, ObLJI BEXJIMBBIM CO CTOPOHAMHM M MpPU 3TOM pacrojarajl BpeMeHEM,

MMeJ KeJlaHUue U DHEepTruio paccMmarpuBaTh crop. Kpome Toro, Obl1o OBl HEIMJI0XO, UYTOOBI

apOUTp MOHpPABWJICS HaM BHEIIHE: KakK J0Ka3adu YdeHble, JIIOASIM, KOTOpble HaM CHUMITIATUYHHI,

Mbl JgoBepsieM Ooubiie. OOHUM CJIOBOM, CITMCOK IOXEJIaHU MOXET OBbITb OECKOHEUYHBIM.

M T1yr HactaeT BpeMs CIIYyCTUThCS C HebOec Ha 3eMJI0: TUTYJOBaHHBIE, MW3BECTHHIEC

B IOPUIMYECKOM COOOIIECTBE apOUTPBl MOTYT OBITh «3aKOH(MIUKTOBAHBI» pa3pelliecHUueM

IPYyTMX CHOPOB C ydJyacTHEM TeX K€ CTOPOH, 3aHSIThl JOpyruMu gejdamMu  (BO  BcCeX

CMbICJIaX 3TOr0 CJOBa), WIM XK€ MUX YCIAYTM MOTYT O0Kas3aThbCsl KOCMMUYECKM JOPOTUMM.

Ime B Takom ciaydyae HMCKaTh <«CBOETO», MOAXOASIIETO CIIeUaJUCTa — II0-CTapMHKE,

B CITMCKax apOUTPOB, PEKOMEHIOBAHHBIX apOUTPaAKHBIMA UHCTUTYLMSIMU, WU B HOBBIX 2JIEKTPOHHBIX

npaBoBbix 0azax? Kak mpowucxoauT mepBoe HaszHadeHue (It’s a match!)? Kakue oObeKTUBHBIC

TpeOoBaHUS K HEMPeAB3STOCTU U OECHPUCTPACTHOCTU apOUTPOB MPEAbSBISIOTCS CceroaHs?

OO0 3TOM M O MHOIOM JPYroM paccKaxyT aBTOpbl tooujieiitHoro, 30-ro Homepa Arbitration.ru.
Ilo30pasasem Hawux dopoeux wumameneil u agmopoé ¢ Hoewim codom u Poyucdecmeom!
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VIEWS FROM THE EAST:
UPDATES AND TRENDS FROM RUSSIA
AND CIS-RELATED ARBITRATION

Fieldfisher

Daniel Hayward
International
Disputes Partner,
Committee member
of the Russian and
CIS Arbitration
Network (RCAN)
Fieldfisher

6 | Arbitration.ru

Russia and CIS-related arbitration and litigation cases, notorious for their
complexity, size and often politically challenging contexts, continue to
feature heavily in Western courts and international arbitral tribunals. Here,
we consider changes in practice, sentiment and regulation in the arbitration
community and discuss perennial difficulties with operating and funding claims,
as well as recognition and enforcement of awards, based on a
discussion between leading arbitration experts during an event co-
hosted by Fieldfisher and RCAN as part of Paris Arbitration Week 2021.

Russia’s new arbitration code:
Arbitrating with sanctioned parties

n mid-2020, Russia amended its Arbitrazh (Commercial) Procedure
Code to allow sanctioned Russian parties to bring claims before Russian
courts, instead of resorting to international arbitration or foreign courts.
The revised code made it possible

to obtain anti-suit injunctions from Russian courts to prevent foreign arbi-
tral proceedings, which was a novel development in Russian civil procedure.
Many in the international arbitration community were
anxious to see how this new legislation would be interpreted,
as there had previously been evidence of Russian parties using sanctions
as an excuse for not respecting international arbitration clauses in their contracts.
So far, to the relief of many in the international arbitration commu-
nity, it seems Russian courts have interpreted the code fairly restrictively.
In the widely reported Uraltransmash case! decision

in March 2021, the Russian Supreme Court found that arbitration clauses
in contracts with sanctioned Russian parties are only invalidated when sanc-
tions render them impossible (and not merely more difficult) to perform.
However, on 29 September 2021, the Russian Supreme Court accepted the case

for reconsideration, so it is now possible that it will overturn the decisions leading
up to this conclusion, reigniting concerns about the interpretation of the code.
The amended code also raises questions about how foreign
courts will deal with anti-suit injunctions rendered in Russia

!'The Supreme Court of Russia ruling available (in Russian) here: https.//kad.arbitr.ru/Document,
Pdf/99ce7aa2-7f06-46 15-baa5-94473b980771/823b8354-85a2-4276-8f09-8d8a5c4ef 106,

A60-36897-2020 20210528 Opredelenie.pdf?isAddStamp=True (Accessed 10.12.2021).



https://kad.arbitr.ru/Document/Pdf/99ce7aa2-7f06-4615-baa5-94473b980771/823b8354-85a2-4276-8f09-8d8a5c4ef106/A60-36897-2020_20210528_Opredelenie.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/99ce7aa2-7f06-4615-baa5-94473b980771/823b8354-85a2-4276-8f09-8d8a5c4ef106/A60-36897-2020_20210528_Opredelenie.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/99ce7aa2-7f06-4615-baa5-94473b980771/823b8354-85a2-4276-8f09-8d8a5c4ef106/A60-36897-2020_20210528_Opredelenie.pdf?isAddStamp=True

and how, if arbitrations proceed abroad despite
injunctions, parties can enforce awards in Russia.

Practitioners should therefore be aware
of the amended Arbitrazh (Commercial) Procedure
Code when drafting contracts with sanctioned parties.

Arbitrating in Russia:
Licensing arbitral institutions

Adding to upheaval in the Russian
arbitration system, major reforms to Russia's
arbitration laws and arbitral institutions
in 2015-2016 have created some turmoil.

The reforms were intended to modernise
the country’s legal framework by bringing it in line
with the UNCITRAL Model Law on International
Commercial Arbitration 1985 as amended
in 2006 (the UNCITRAL Model Law 2006).

As part of this overhaul,
a new government licensing system was
introduced for domestic and international

Russian arbitral institutions to give licensees
the status of ‘permanent arbitral institutions’ (PAIs).

The principle professed purpose
of these licences was to combat suspected corruption
in so-called ‘pocket’ arbitral institutions (usually set
up by companies that induced their counterparties
to refer disputes to such institutions) and generally
make Russia a more arbitration-friendly jurisdiction.

The new system was also intended
to prevent Russian institutions registered abroad
from circumventing the licensing process.

To obtain a licence, an arbitral institution
must be established by a reputable non-profit
organisation with sufficient financial resources
to meet the costs of running arbitrations.
As of September 2021, there were five Russian insti-
tutions licensed to administer arbitrations in Russia
(as opposed to more than 1,000 before the reforms).

These are: the International Commercial
Arbitration Court (ICAC) and Maritime
Arbitration Commission (MAC) at the Chamber
of Commerce and Industry of the Russian Federation;
the Arbitration Centre at the Russian Union
of Industrialists and Entrepreneurs; the Russian
Arbitration Centre at the Russian Institute of Modern

——— Y EAR 2021 FOR CIS-RELATED ARBITRATION | REVIEW

Arbitration (RIMA); and the National Centre
of Sports at the Sports Arbitration Chamber.

Questions have been raised about
the policy for awarding licences, however,
as the highly-respected and fully independent
Russian Arbitration Association (RAA) has
had its applications repeatedly turned down.

International institutions have also been
incentivised to apply for licences, primarily because
awards made under the auspices of foreign centres
in Russian territory are considered to have been
rendered by ad hoc tribunals (ad hoc arbitration being
subject to certain restrictions under Russian law).

As of 2021, there are four foreign licensed
institutions able to administer interna-
tional arbitrations seated in Russia, namely:
the Hong Kong International Arbitration
Centre (HKIAC) and the Vienna International
Arbitral Centre (VIAC); the International Court
of Arbitration of the International Chamber
of Commerce (ICC) and the Singapore
International Arbitration Centre (SIAC)

A number of major institutions have not yet
applied for a licence, including the London Court
of International Arbitration (LCIA) and the Stockholm
Chamber of Commerce (SCC), despite regularly
dealing with cases involving Russian parties. One
of the reasons put forward for this, at the time,
is that operating under a licence would impose
an obligation on these institutions to adopt
a separate set of rules specific to corporate disputes.

Yet, under Russian law, such rules are
required to contain particular provisions
relating to the transparency of proceedings
and notification of non-party interests, which
could potentially make arbitration under those
rules quite unattractive to some Russian parties.

Compliance with investment
treaty awards: Surprises
in Ukraine

Since 2019, arbitration practitioners have
observed that enforcement risk has risen to the top
of the agenda in negotiations with third party funders.

November-December 2021 N2 6 (30) | 7
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This trend has been particularly noticeable
in cases involving claims under investment trea-
ties against CIS countries, especially Ukraine.

Until relatively recently, enforce-
ment was a secondary consideration
for funders, ranking behind concerns such
as the strength of the prima facie case, the clarity
of jurisdictional basis and the nature of the breach.

This poses a dilemma for arbitration lawyers,
who typically find it difficult to say with any
certainty how an award will be treated by a partic-
ular state and what the process of enforcement
will be in three or four years’ time, pending
the conclusion of any arbitral proceedings.

In cases involving sovereign states,
finding non-sovereign assets in jurisdictions
that will respect arbitral awards has always
been challenging, and statistical analysis
of how awards have been treated by states, based
on public information, can be unhelpful when
trying to convince funders to support a claim.

Much  published analysis appears
to indicate that frequently sued states like
Ukraine have a poor record in complying
with adverse awards in investment treaty arbitrations.

However, such analysis typically fails to capture
what may in fact be surprisingly high, but poorly
documented, levels of voluntary compliance.

Ukraine has reportedly adopted an
unofficial policy of complying promptly
with awards against the state, unless there is a defect
with the award. This is subject to the stipulation
that the award must be confirmed in Ukraine,
rather than seeking assets in other jurisdictions.

Another frequently overlooked detail is that
Ukrainian courts operate in a prompt and predictable
manner. Anecdotally, it is understood that in about
half of cases, simply filing the litigation to confirm
the award has resulted in settlements. In most
of the remaining cases (with the notable exception
of the highly politicised Tatneft dispute?), a first
instance decision was sufficient to enforce the award.
Ukraine is something of an outlier in the Russia/CIS

and wider Central Asia region, where other govern-
ments with a number of known awards against
them seem less inclined to comply voluntarily.

In some cases, states in this region have
argued that local law precludes them from paying
awards and/or that they need to obtain budgetary
approval to comply, the process for which does not
coincide with the timeline set for paying the award.

A possible reason for Ukraine’s anomalous
status is that it has a vested interest in upholding
the reputation of its domestic courts for operating
independently and reliably, due to the government’s
heavy involvement in international bond markets.

Its desire to attract inward investment
means the government wants to be seen to be tak-
ing action on properly rendered investor-state
awards, however evidence suggests Ukraine
has more to do in communicating its approach
to the international arbitration community.

Enforcing awards
in Kazakhstan: Lessons
from the Stati saga

An example of the difficulties parties
to arbitration experience in enforcing awards
against states in Russia and the CIS region
is the long-running case of Stati, Ascom and others
v. Kazakhstan (aka “the Stati arbitration3”).

Briefly, Moldovan investors
Anatolie and Gabriel Stati had invested
in petroleum operations in Kazakhstan, which
they alleged the state subsequently expropriated.

The legal battle between the Statis
and the Kazakh government began in 2010, when
the Stati investors initiated a Stockholm Chamber
of Commerce (SCC) arbitration, following the alleged
expropriation of oil and gas exploration and produc-
tion assets held by companies owned by the Statis.
In 2013, an SCC tribunal awarded
Statis approximately US$500 million

the

2 With Fieldfisher lawyers representing Ukrainian businessman Igor Kolomoysky as a party to this dispute,
see https://www.fieldfisher.com/en/insights/fieldfisher-secure-win-commercial-litigation-high-court (Accessed 10.12.2021).

3 URL: https.//www.vail-dr.com/arbitral-enforcement-takeaways-from-kazakh-asset-ruling/ (Accessed 10.12.2021).
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under their Energy Charter Treaty (ECT)
arbitration claim against Kazakhstan.

Kazakhstan however refused to pay the award
for a combination of reasons, alleging it was obtained
through fraud and citing arguments of sovereign
immunity and the differing status of the Kazakh
state versus the National Bank of Kazakhstan.

In the years since the award was issued, national
courts in various jurisdictions (including Sweden,
Belgium, the Netherlands and the UK) engaged
in enforcing the award and in follow-on proceed-
ings have reached a number of significant find-
ings that have contributed to the question of how
assets implicated in such awards will be treated.

While there are many strands to this case, one
of the key challenges for the Stati investors is that
state assets are generally regarded as separate from
those held by national entities, such as national
funds. Assets in the latter category are unavailable
to satisfy arbitral awards made against the state.

In the Stati case, the investors argued that
Kazakhstan had attempted to shield assets from
attachment (i.e., availability to pay the award)
by putting them in the country’s national fund
and out of reach of the Stati investors.

Applications by the Statis to freeze
and attach large sums held by the Kazakh govern-
ment in European bank accounts and arguments
by Kazakhstan that these investments should
be protected by sovereign immunity have tested
and divided the approaches of national courts.

In April 2020, the England
and Wales High Court issued a decision* that
Kazakh national funds held in a custodial account
in the UK branch of BNY Mellon could not
be used to settle the award, on the basis that BNY
Mellon had effectively agreed a contractual debt
with the Bank of Kazakhstan and only the Bank
of Kazakhstan can enforce a call on that debt.

However, in a subsequent significant and
possibly contradictory develop-
ment in June 2021, the Belgian Court
of Appeal rejected Kazakhstan’s appeal against
the attachment of ca. US$22 billion belonging

Y EAR 2021 FOR CIS-RELATED ARBITRATION | REVIEW

to the National Fund of Kazakhstan in its account
at BNY Mellon in Belgium, finding the assets
had been invested for commercial purposes.

This decision indicated that awards
against sovereign states can be enforced,
even when the assets in question are seem-
ingly held by an independent third party.

No doubt frustrated by the legal equivo-
cations over enforcement of the initial award,
in August 2021, the Stati investors launched
a second claim against Kazakhstan on the grounds
that the state’s failure to pay the award is in itself
a breach of its international treaty obligations.

In general, the Stati case illustrates that inves-
tors seeking to enforce arbitral awards against resis-
tant states face a complex patchwork of legislative
approaches on the one hand, but have a variety
of possible routes to enforcement on the other.

IAFC: The rise of the
Kazakh-seated arbitrations

While enforcing awards against
the Kazakh state has its challenges, the country
is taking steps to make a name for itself
as a seat for domestic and wider regional arbitration.

Established in January 2018, the Astana
International Financial Centre (AIFC),
which includes an International Arbitration
Centre and an independent common law
court, is building a reputation as a well-func-
tioning, low-cost alternative to other dispute reso-
lution centres for parties with regional interests.

In its first four years of operation,
the AIFC focused on smaller (sub-US$500
million), local disputes between parties seeking
in-country remedies, however it has ambitions
to expand the value of its cases and to render
international awards as the centre grows in stature.

Notably, the centre has jurisdic-
tion to determine investor treaty disputes
and (as of September 2021) reportedly had
at least one case underway against the Kazakh state.

¥ The UK High Court of Justice Judgment available here: https://www.judiciary.uk/wp-content/uploads/2020/04/FL-2018-

000007-Kazakhstan.pdf (Accessed 10.12.2021).

November-December 2021 N2 6 (30) | 9


https://www.judiciary.uk/wp-content/uploads/2020/04/FL-2018-000007-Kazakhstan.pdf
https://www.judiciary.uk/wp-content/uploads/2020/04/FL-2018-000007-Kazakhstan.pdf

REVIEW | YEAR 2021 FOR CIS-RELATED ARBIT R /AT |ON

The AIFC’s court and International Arbitration
Centre are both pointedly independent of the local
Kazakh court system, however its proponents note
that it remains on good terms with the domestic
courts, which helps with domestic enforcement.
In addition to hearing cases brought by domestic
parties, the centre has also registered cases
from Russia, the UK, Azerbaijan, Turkey, India
and China, among others, and as of 2021 had
registered more than 700 cases, the majority
of which are arbitration and mediation cases.

While incentives such as no initial administra-
tive fees and rapid turnaround times for decisions
(some taking a matter of hours) mean the centre
has been successful in attracting litigation and arbi-
tration, critics have suggested that the AIFC’s low
costs are unsustainable (administrative fees are
expected to be raised in 2022, albeit kept compar-
atively low) and are suspicious of the soundness
of decisions reached in such short spaces of time.

Nevertheless, practitioners in Kazakh
law firms have reported seeing more AIFC

10 | Arbitration.ru

arbitration clauses in contracts, espe-
cially those involving Russian clients.
The international arbitration commu-
nity, particularly those specialising

in Russia and CIS arbitrations, are therefore
watching the development of the centre closely.

This article is based on a discussion between leading
arbitration experts during an event co-hosted
by European law firm Fieldfisher and RCAN
as part of Paris Arbitration Week on 23 September
2021. The contributors to the discussion were
Daniel Hayward (partner, Fieldfisher, London);
Stephanie Balsys (managing associate, Mishcon
de Reya, London); Noah Rubins QC (Head
of International Arbitration, Freshfields, Paris);
Artem Doudko (Head of Russia & CIS Disputes,
Osborne Clarke, London); Laurence Ponty
(Counsel, Archipel, Geneva); Evgeniya Rubinina
(Partner, Enyo Law LLP, London); and Tomas

Vail (Head of Vail Dispute Resolution, London).


https://www.rcan.com/
https://parisarbitrationweek.com/

ICSID ANNULMENT PROCEEDINGS | ANALYTICS

SUCCESS OF ICSID
ANNULMENT PROCEEDINGS:
NEW EMPIRICAL EVIDENCE

[ Yarik Kryvoi

Director of the Investment
Treaty Forum,

British Institute

of International

and Comparative Law
(BIICL)

recent study conducted
by the British Institute of Comparative and
International Law and Baker Botts analysed
over 150 annulment decisions rendered
by ICSID ad hoc annulment and sheds light on how
the ICSID system deals with annulment — the entire
universe of publicly available annulment awards.!
States within the UNCITRAL Working Group

III: Investor-State Dispute Settlement Reform are
currently considering whether the ICSID annul-
ment proceedings should co-exist with non-ICSID
annulment grounds or be merged in the future.?
However, any major changes in the annulment
process would require an amendment of the ICSID
Convention, which is likely to take a long time.
Therefore, the annulment procedure as we know
it now is likely to stay with us for many years.

The study shows that the last decade
witnessed a dramatic increase in the number
of initiated annulment proceedings. Ad-hoc
annulment committees have the power to set aside
ICSID awards, often involving large amounts
of money and affecting important public
policy matters. Not surprisingly, both States
and investors seek greater certainty on how annul-
ment committees approach annulment applications.

Number of ICSID Cases and Annulment Proceedings Registered, by Year
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! Johannes Koepp, Yarik Kryvoi and Jack Biggs, Empirical Study: Annulment in ICSID Arbitration (2021). BIICL & Baker
Botts (2021), available at https.//www.biicl.org/documents/ 10899 annulment-in-icsid-arbitration 19082 1.pdf.

2 UNCITRAL, Possible reform of investor-State dispute settlement (ISDS): Consistency and related matters, 28 August 2018,
A/CN.9Y/WG.III/WP. 150, available at https://undocs.org/en/A/CN.9/WG.I1I/WP.150.
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The drafters of the ICSID Convention viewed
the annulment process as an exceptional remedy.’
This empirical study shows that although
applications for annulment are far from being
exceptional, the number of annulled awards
is exceptional indeed. Of 352 ICSID award ever
rendered since 1972, nearly a half was subject
of annulment proceedings and only 19 (around
5%) have been annulled in full or in part*. Another
recent trend is that the parties discontinue nearly
a half of annulment applications, which suggests
that they submit many applications on a tentative
basis, to comply with the 120 days’ time limit.’

Annulment Outcomes in Completed ICSID Proceedings,
based on 124 Annulment Decisions

@® Upheld
@ Annulled in Full

@ Discontinued
@ Partially Annulled

Nearly a half of all ICSID
awards face annulment
applications, and the
proportion is growing

The study shows that nearly every other award rendered
under the ICSID Convention has been the subject
of annulment proceedings. As Chart 1 demonstrates,
this number has increased dramatically over the last
decade, as three quarters of annulment proceedings

3 Aron Broches, “Observations on the Finality of ICSID Awards”
in Selected Essays: World Bank, ICSID, and Other Subjects of
Public and Private International Law 299 (1995), at 354-3535.

* The first ICSID annulment award was rendered in 1983.

5 ICSID, The ICSID Caseload — Statistics, Issue 2020-2
https://icsid.worldbank.org/sites/default/files/publica-

tions/The %20ICSID %20Caseload %20Statistics %20
%282020-2%20Edition %29%20ENG.pdf, p. 16.
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have been initiated since 2009. This growth has
significantly outpaced the growth in the number
of substantive ICSID arbitration proceedings.

The success rate of annulment
applications remains low

Despite the growing number of annulment
applications, only 12% of them were successful
as Figure 2 illustrates. The study shows that
only seven ICSID awards have been annulled
in full (2% of the total ICSID awards). With many
annulment proceedings still pending, the number
of successful applications will likely increase.

Nearly half of annulment
applications are discontinued
before reaching an ad hoc
committee

Approximately a half of annulment cases are
discontinued and never decided by ad hoc commit-
tees. The apparent reason for this high number
is that many annulment applications are made
on a tentative basis to comply with the 120-day
application deadline or to create leverage
for settlement negotiations. The discontinu-
ance rate has increased over the past decade.

Overview of Arbitration Proceedings
under the ICSID Convention

Awards Annulled
in Full or in Part

Proceedings Discontinued
Proceedings Pending

Awards Upheld

Annulment Proceedings
Registered

ICSID Awards Rendered

Arbitration Proceedings
Registered
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States are more likely to seek
annulment and to prevail than
investors

States not only seek annulment more often than
investors but also more likely to prevail. A small
number of States account for a significant portion
of these applications. Specifically, Argentina,
Venezuela and Spain account for nearly 45%
of all annulment applications submitted by States.

Most invoked and successful
annulment grounds

The three most commonly invoked grounds
of annulment and the most frequently
successfully invoked grounds include:
1. the tribunal manifestly exceeded its powers;
2. the award failed to state the reasons
on which it is based; and
3. there was a serious departure from a funda-
mental rule of procedure.

In practice, the tribunal’s damages anal-
ysis and jurisdictional findings are more likely
to be annulled than findings on liability where
a partial annulment is ordered.

Reasoning of ad hoc
committees

Manifest excess of powers has become the most
frequently and successfully invoked annulment
ground, raised in almost 90% of all completed
annulment proceedings. Of the 11 successful
applications, three related to jurisdiction,

ICSID ANNULMENT PROCEEDINGS | ANALYTICS

six related to the applicable law and two related
to other powers. Parties have claimed that there
was an absence of reasons in most annulment
proceedings (80%) with a 15% success rate.

ICSID ad hoc committees have linked
the ground of a serious departure from a funda-
mental rule of procedure with the need to ensure
fundamental principles of due process and natural
justice are complied with. Parties relied on this
ground in over 70% of annulment proceedings but
have only been successful in around 8% of cases.

Requests for annulment on the basis that
the tribunal was not properly constituted have been
relatively rare. Parties have invoked this annulment
ground in 6% of completed proceedings (often
in conjunction with an allegation of a serious
departure from a fundamental rule of proce-
dure) but only once successfully. The final ground
for annulment based on corruption on the part
of a member of the Tribunal has not yet been invoked.

Future outlook

In the absence of the system of precedent and guid-
ance on applicable procedural and substantive law,
empirical studies such as this one help identify
the key patterns of decision-making and will facil-
itate a greater level certainty for States and inves-
tors related to ICSID annulment proceedings.

As Judge Donoghue, the President
of the International Court of Justice, pointed
out at the report launch event: “Empirical
studies help us to disentangle advocacy from
facts. This study about annulment in ICSID
arbitration and the evidence it contains will
serve as a launching pad for future discussions
in the investment arbitration community.”

The authors plan a follow up study
examining the key trends with annulment
of non-ICSID awards in domestic courts.
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THE U.K. SUPREME COURT CLARIFIES
AN ARBITRATOR’S DUTY OF DISCLOSURE:
HALLIBURTON V CHUBB

Wilmer Cutler Pickering Hale and Dorr LLP, London

Matteo Angelini
Senior associate

Charlie Caher
Partner
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ust over one year ago, the UK Supreme Court handed
down a seminal judgment on arbitrator conflicts
in Halliburton v Chubb, which is one of the most important deci-
sions on English arbitration law of this century. In a unanimous
decision, the UK Supreme Court ruled on the approach under English
law to determining whether an arbitrator’s failure to make disclosure
of appointments in multiple arbitrations with overlapping subject matter
and only one common party gave rise to justifiable doubts as to his
impartiality such that he should be removed on grounds of apparent bias.
In Halliburton, the appointment of an arbitrator was challenged
on the basis that the arbitrator had failed to disclose that he had been appointed
as an arbitrator in two related disputes, and this failure gave rise to “justifi-
able doubts as to his impartiality.” The Supreme Court held that there may
be circumstances where the acceptance of multiple appointments involving
a common party and the same or overlapping subject matter gives rise to an
appearance of bias. Whether it does so will depend on the facts of the case and,
in particular, the customs and practice in the relevant field of arbitration.
On the facts of the case, the Supreme Court concluded that
the arbitrator was under a legal duty to disclose the appointments
in related disputes. However, the failure to disclose did not ultimately give rise
to apparent bias for several reasons, including the fact that there was no prospect
of the appointing party gaining any advantage by reason of overlapping references.
This article examines the background to, and implications of,

this significant decision.

Background

Arbitration 1 was between Halliburton Company (“Halliburton”), which
provided cementing and well monitoring services in relation to Deepwater
Horizon, and Chubb Bermuda Insurance (“Chubb”). It began in early 2015.
The arbitration related to Chubb’s refusal to pay Halliburton’s claim under
the Bermuda Form insurance policy that Halliburton held with Chubb.
One of Chubb’s proposed candidates, Mr. Rokison QC (“Mr. Rokison”),
was appointed by the English High Court (pursuant to the contractual mech-
anism between the parties) as chairperson of the tribunal in June 2015.

Arbitration 2 was between Chubb and Transocean Holdings
LLC (“Transocean”), the owner of the Deepwater Horizon rig.
It related to an excess liability claim by Transocean under its Bermuda
Form policy. Mr. Rokison was appointed as Chubb’s co-arbitrator.




Mr. Rokison gave disclosure before his appointments
in Arbitrations 1 and 2. However, in an omission
which was central to the dispute before the Supreme
Court, Mr. Rokison did not disclose to Halliburton
his proposed appointment by Chubb in Arbitration 2.

Mr. Rokison also subsequently accepted
a joint appointment in a claim made by Transocean
against a different insurer in another arbitration
arising out of the Deepwater Horizon incident
(Arbitration 3). This was not disclosed to Halliburton,
but did not form the focus of the appeal.

In November 2016, Halliburton discovered
Mr. Rokison’s appointment in the two Transocean
arbitrations and raised its concerns with Mr.
Rokison. Mr. Rokison explained that his failure
to make the necessary disclosure was an oversight
for which he apologized. He said that he had not
learned anything in Arbitrations 2 and 3 about
the facts of the incident that was not public knowl-
edge, but that he would be prepared to consider
tendering his resignation in Arbitrations 2 and 3
if they did not shortly come to an end of their own
accord (through preliminary determinations
on issues of construction). He subsequently offered
to resign from Arbitration 1 if the parties were
able to agree on a mutually acceptable replace-
ment chairperson who would be available before
the hearing in the arbitration in January 2017.

Decisions of the Lower Courts

In December 2016, Halliburton issued its
claim in the English High Court seeking
removal of Mr. Rokison and appointment
of another chair on the grounds that circum-
stances existed giving rise to justifiable doubts
as to Mr. Rokison’s impartiality. In January 2017,
Mr. Justice Popplewell heard the application.
He dismissed it in February 2017, finding that (i)
the circumstances did not give rise to any justifi-
able concerns about Mr. Rokison’s impartiality
and (ii) there was accordingly nothing to be disclosed.

The Court of Appeal dismissed Halliburton’s
appeal just over a year later, finding (among other
things) that while disclosure ought to have been
made, something more than mere non-disclosure
was required to justify an inference of apparent bias.

I HALLIBURTON V CHUBB AND DUTY OF DISCLOSURE | ANALYTICS

The case came before the UK Supreme Court
in November 2019. Due to the importance
of the issues involved, the UK Supreme Court
gave permissions for a number of different arbitral
institutions to intervene, with submissions from
the LCIA, ICC, CIArb, LMAA and GAFTA.

The UK supreme
court's decision

The main issue before the UK Supreme Court was:
when should an arbitrator make disclosure of circum-
stances which may give rise to justifiable doubts
as to his impartiality? Giving lead judgment on behalf
of the UK Supreme Court, in addressing this issue,
Lord Hodge clarified several questions surrounding
an arbitrator’s duty of disclosure under English law.

Arbitrator’s Duty of Impartiality

The UK Supreme Court confirmed that an arbitra-
tor’s duty of impartiality is enshrined in section 33
of the 1996 English Arbitration Act, which requires
the tribunal to act fairly and impartially as between
the parties. Under section 24 of the 1996 Act, an
arbitrator may be removed where “circumstances
exist that give rise to justifiable doubts as to his
[or her] impartiality”. This includes apparent uncon-
scious bias, which was alleged by Halliburton.

When considering apparent bias, the question
under English law - whether in respect of judges
or arbitrators - is well established to be “whether
the fair-minded and informed observer, having
considered the facts, would conclude that there
was a real possibility that the tribunal was biased.”

Lord Hodge identified several contextual factors
specific to international arbitration relevant to this
assessment of apparent bias. These included: (i)
the privacy and confidentiality of arbitration, which
puts a premium on frank disclosure; (ii) the fact
that an arbitrator’s decision is subject only to very
limited powers of review; (iii) the financial benefit
received by arbitrators as a result of nomination;
(iv) the broad range of backgrounds, legal tradi-
tions and ethical norms of arbitrators; (v) the fact
that, in multiple references concerning the same
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or overlapping subject matter, the non-common party
has no means of informing itself of the evidence led
before and legal submissions made to the tribunal;
and, (vi) the differing understandings of the role
and obligations of the party-appointed arbitrator.

Existence of Arbitrator’'s Duty of
Disclosure under English Law

It was not previously clear as a matter of English
law whether, in circumstances where the dispute
is not governed by arbitral rules imposing specific
disclosure obligations, disclosure by an arbi-
trator was a legal duty or merely good arbitral
practice. Unlike the UNCITRAL Model Law,
the 1996 English Arbitration Act did not provide
for any express statutory duty of disclosure.

The UK Supreme Court clarified this. It found
that English law requires an arbitrator to disclose facts
and circumstances which might give rise to justifi-
able doubts as to his or her impartiality, tested from
the perspective of an objective observer. It explained
that, in order for disclosure to be required,
it is sufficient that the matters in question are such
that they are relevant and material to an assessment
of the arbitrator’s impartiality and could reasonably
lead to an adverse conclusion. Matters which, if left
unexplained, would give rise to justifiable doubts
as to an arbitrator’s impartiality must be explained
and neutralized by disclosure. An arbitrator’s disclo-
sure obligation therefore extends to matters which
may not ultimately prove to be sufficient to establish
justifiable doubts as to the arbitrator’s impartiality.

In assessing whether multiple appointments
in arbitrations with overlapping subject matter
and one common party meet this threshold,
the UK Supreme Court acknowledged that there
are practices in maritime, sports and commodities
arbitrations in which engagement in multiple over-
lapping arbitrations does not need to be disclosed
because it is not generally perceived as calling
into question an arbitrator’s impartiality or giving
rise to unfairness. Parties who refer their disputes
to these institutions are taken to accede
to this practice and accept that such involvement
by arbitrators does not call into question their fairness
or impartiality and disclosure may not be required.
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Consequently, the fact that an arbitrator has
accepted appointments in multiple references
concerning the same or overlapping subject
matter with only one common party is a matter
which may have to be disclosed, depending upon
the customs and practice in the relevant field.

Effect of Non-Disclosure

The UK Supreme Court then considered the effect
of non-disclosure. When assessing whether there
should have been disclosure, a court will have
regard to the circumstances prevailing at the time
when the arbitrator acquired the requisite knowl-
edge of those circumstances. It will disregard
matters of which the arbitrator could not have
known at that time. With regard to a continuing
failure to disclose matters, however, changes
in circumstances may mitigate (for example
if the second arbitration does not proceed)
or aggravate the seriousness of the non-disclosure.

Lord Hodge stated that non-disclosure
in the circumstances before the Court deprived
the noncommon party of the opportunity
to address and perhaps resolve the matters which
should have been disclosed. He held that such
non-disclosure may demonstrate a lack of regard
to the interests of the non-common party and may
in certain circumstances amount to apparent bias.

Turning to the question of the time at which
the possibility of bias must be assessed, the Court
noted that section 24(1)(a) of the 1996 Act empowers
a court to remove an arbitrator on the ground that
circumstances exist that give rise to justifiable doubts
as to his or her impartiality. On this basis (which
was corroborated by English case law), the Court
held that the possibility of bias should be assessed
as at the date of the hearing of the application
to remove the arbitrator: the hypothetical assess-
ment will be undertaken with reference to the facts
then available to the fair-minded and informed
observer. The Court can therefore go beyond
the facts known to the hypothetical observer
at the time of the relevant failure or objection.

Applying this approach to the facts of the case,
the question relevant to Mr. Rokison’s removal
was whether a fair-minded and informed observer



at the date of the hearing for removal in January 2017
would have concluded that there was a real possi-
bility of unconscious bias on Mr. Rokison’s part.
The Supreme Court held that the observer would
not have so concluded. By the time of the hearing
for removal, Mr. Rokison had given an explana-
tion of his failure to disclose the appointments
(oversight) and that explanation was not chal-
lenged. In the circumstances, an objective observer
would not have inferred from such oversight
that there was a real possibility of unconscious
bias. The appeal was accordingly dismissed.

Implications

The Supreme Court’s judgment has clarified funda-
mental points of English arbitration law. It has
confirmed the existence of a legal duty of disclo-
sure that is applicable to arbitrators, as well as an
arbitrator’s duty to disclose multiple appointments
with overlapping subject matter and only one
common party in Bermuda Form arbitrations.

The judgment is, however, careful
to emphasize that in assessing what
needs to be disclosed and the effects

of non-disclosure, much will turn on the insti-
tutional rules adopted, the custom and practice
in the field of the subject matter of the arbitration
and the parties’ particular circumstances and expec-
tations. In this way, the Supreme Court has avoided
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endorsing a “one size fits all” approach which could
risk tying the hands of the English courts as they
deal with removal applications in diverse fields
of arbitration with divergent customs and practices.

Nevertheless, the authors agree
with Lady Arden’s obiter comment that,
following Halliburton, an arbitrator would
be wise proceed on the basis that a proposal
to take on a further appointment involving a common
party and overlapping subject-matter is likely
to require disclosure of a potential conflict of interest.

Charlie Caher is a partner in the International
Arbitration Practice Group at Wilmer Cutler
Pickering Hale and Dorr LLP, based in London.
He has represented clients in numerous institutional
and ad hoc arbitrations under all major arbitral
institutions, and in most major civil and common
law jurisdictions. He is a member of the ICC’s
Arbitration and ADR Committee (UK), the Chartered
Institute of Arbitrators and an executive member
of the London Chapter of Arbitration Ireland.

Matteo Angelini is a senior associate
in the International Arbitration Practice Group
at Wilmer Hale. He is an FEnglish barrister.
He has represented clients in arbitrations
under a variety of institutional rules (including
the ICC, LCIA, LMAA, and UNCITRAL rules)
involving both common law and civil law disputes.
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MEMBERS’ INDEPENDENCE

AND IMPARTIALITY UNDER FIDIC
1999/2017 DAB/DAAB EDITIONS.
A COMPARATIVE VIEW

Cremona Ana Maria
Cotovelea

LL.M, Arbitrator,
Romania

IDIC forms of contracts are some of the most

used construction contract standards

at the international level. The World
Bank, Multilateral Development Banks
(MDBs) and other International Financial
Institutions (IFIs) are consistent in using FIDIC
forms of contract in the projects they finance.
The 2017 edition of Red, Yellow and Silver Books
keep the reference of the disputes to a dispute
board as a condition precedent to arbitration.
This article is an excerpt of part 2 of an article
published in Romanian Arbitration Journal no.
3/2021."' The article is written from a practical
point of view and, by identifying and analysing
the relevant provisions, aims to obtain a general
view useful for both DAAB users and practitioners.

The roles of the Dispute Avoidance /Adjudication
Board (“DAAB”) and Dispute Adjudication Board
(“DAB”)? are to avoid disputes and solve them
when the avoidance has failed. [...] Parties must
trust that the DAB’s members are independent
and impartial. FIDIC contracts regulate these
aspects in the General Conditions of Dispute
Avoidance/Adjudication Agreement® (“GCs”)
and DAB/DAAB Procedural Rules (“Rules”).
General Conditions of Contract (“GCC”) do not
contain specific provisions but state that the dispute
boards’ members are suitably qualified persons.

Obligations of the DAB/DAAB
Members related to the
independence and impartiality

Neither the independence, nor the impartiality
of the Members is defined in the FIDIC contracts.
The FIDIC Contracts Guide (2000) shows that
“every Member enters into an agreement with both
Parties, and owes no allegiance to any one Party.
A Member must not act as advocate for, or as repre-
sentative of, the Party which nominated him/her.”*

"' DAB / DAAB - A comparative view between FIDIC 1999/2017 editions, Part 2 — The Members Independence and Impar-
tiality, Romanian Arbitration Journal no.3/2021, (a Wolters Kluwer publication indexed in Kluwer Arbitration), pp. 76 -92.

2 The reference to the DAB regards the standing Dispute Adjudication Board as per 1999 FIDIC Red Book. The DAB under
the Yellow Book and Silver Book, being ad-hoc dispute boards have a very limited possibility to exercise their proactive role
of avoiding disputes (there are some authors who consider that the way of reasoning of the DAB’s members in their decision
enables the Parties to anticipate the possible solutions for future similar issues and so to look for a way to solve the claim

or disagreement before referring a dispute to the DAB).

3 Please, see the errata to the FIDIC Conditions of Contract for Construction Second Edition, 2017, the corrections were made

in the documents published in 2018.
#The FIDIC Contracts Guide, 2000, p. 321.
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The Dispute Resolution Board Foundation
(“DRBF”) Manual defines impartiality
and independence as follows: “Impartiality
means having no direct involvement or interest
and not favouring one person or side more than
another. Independence means free from the influ-
ence, control or determination of another or others.”

The independence and impartiality
of the DAB/DAAB Members (“Member/s”)
are regulated by GCs as follows:

* GCs 1999 ed. in Clause 3 [Warranties]®
and Clause 4 [General Obligations
of the Member], and

* GCs 2017 ed. in Clause 3 [Warranties]
and Clause 4 [Independence
and Impartiality].

These provisions deal with the actual
and apparent bias (lack of Members’ independence
and/or impartiality) and relate to two periods:
before and at the time the DAB/DAAB
Agreement is signed, and after its conclusion
(during the mandate of the DAB/DAAB).

Under Clause 3 GCs 1999 ed., the DAB
Members’ impartiality and independence must
be of the Employer, the Contractor, and the Engineer.
This has now been changed by SC 3.1 CGs (2017 ed.)
which replaces the Engineer with the Employer’s
Personnel’ and adds the Contractor’s Personnel.®

Clause 3 GCs 1999 ed. was expanded
in the GCs 2017 ed. Clause 3 [Warranties]
ofthe 2017 ed. and is now split into three sub-clauses:

INDEPENDENCE AND IMPARTIALITY UNDER FIDIC | ANALYTICS

SC 3.1, SC 3.2 - (details the first
paragraph, and SC 3.3 - details the second
paragraph of Clause 3 of the GCs 1999 ed.

The first sentence of the first paragraph
of Clause 3 CGs 1999 ed. provides for the Members
to warrant and agree that they are and shall’
be impartial and independent. Therefore, they
must be impartial and independent at the moment
of concluding the Dispute Adjudication Agreement
(“DA Agreement”)" and any time thereafter, during
the period within which the DAB “is in place”.

SC 3.1 (2017 ed.) expressly adds the requirement
that the Members must remain impartial and inde-
pendent at all times during the Term of the DAAB!!,
including in accordance with SC 4.1 [Independence
and Impartiality]. [...]. Even in the absence
of such an express reference in the GCs 1999
ed., the requirements of Clause 4 [General
Obligations of the Member]!? have to be taken
into consideration when establishing the impar-
tiality and independence of the DAB Members.

The second sentence of the first para-
graph of Clause 3 of the GCs 1999 ed. provides
for the future: the DAB members “shall promptly
disclose” any fact or circumstance that may
appear to be inconsistent with the warranty
and agreement of impartiality and independence.

SC 3.2 (2017 ed.) considers the Members’ obli-
gation to disclose after signing DAAB Agreement
or after the DAAB Agreement is deemed to have been
signed."”®* SC 3.2 reorganises the 1999 ed. provisions
and broadens the content of the disclosure obligation:

3 Dispute Boards Manual, a Guide to Best Practices and Procedures, 2017, p. 37.
¢ Clause 3 of the GCs is identical in Red Book, Yellow Book and Silver Book 1999.

7, Employer’s Personnel” is a (similarly) defined term in both editions: SC 1.1.2.6 (Red Book 1999 ed.) and SC 1.1.33 (Red
Book 2017 ed.) and includes the Engineer in the notion.

§ ,Contractor’s Personnel” is a defined term in both editions: SC 1.1.2.7 (Red Book 1999 ed.) and SC 1.1.17 (Red Book 2017 ed.).
? FIDIC indicates that a clause may be modified without being in a conflict with a Golden Principle when terms similar to ,,or as
otherwise agreed”, ,unless otherwise agreed” a.s.o. are used. When such expressions are not used, ,,shall” means not only an
obligation but also that changing the contractual provision may determine the disturbance of the contractual balance and that way
more likely a breach of a Golden Principle, The Guidance for Drafting PCS, p. 13, FIDIC Golden Principles, First edition, 2019.
19 DA Agreement includes the GCs and the Particular Conditions of the DA Agreement (if any).

I Defined term in the SC 1.6 GCs — the period starting on the Effective Date (also a term defined in SC 2.1 of the GCs) and
finishing on the date that the term of the DAAB expires in accordance with SC 21. 1 [Constitution of the DAAB] GCC.

2 Clause 4 of the GCs is similar in Red Book, Yellow Book and Silver Book 1999; letters (i), (k) from the Red Book regard are
connected to the standing character of the DAB in Red Book, and therefore are not to be found in Yellow Book and Silver Book
which have an ad-hoc DAB.

3 See SC 21.2 [ Failure to Appoint DAAB Member/s], 2017 ed.
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the Members warrant and agree that they shall imme-
diately disclose any fact or circumstance 1) which
might call into question the Members’ independence
and impartiality and/or 2) which might be or appear
to be inconsistent with the Members’ warranty
and agreement that they are and will remain impartial
and independent. It can be seen that the first case-sce-
nario concerns directly the Members’ impartiality
and independence, whilst the second case-scenario
concerns the Members’ warranty and agreement that
they are and will remain independent and impartial.
The Members have the obligation to disclose
any fact or circumstance which might also call
into question their independence and impar-
tiality before signing the DAAB Agreement as per
Clause 4 [Independence and Impartiality], letter
(e) point (ii). The disclosure must
be made in writing, to the Employer, the Contractor,
and Other Members, and shall represent
the Members’ best knowledge and recollection.

In the 2017 edition, Clause 4 [General

Obligations of the Member] is divided into three
distinct clauses:

* Clause 4 [Independence and Impartiality] —
deals with the Members’ obligations related
to the warranty of impartiality and indepen-
dence and disclosure - it sets out the require-
ments for independence and impartiality;

* Clause 5 [General Obligations of the DAAB
Member/s] — deals with the Members’ obli-
gations related to the DAAB Activities, and

* Clause 7 [Confidentiality].

Another important aspect related to the independence
and impartiality of the Members is the distinction
between actual bias and apparent bias. Bias is consid-
ered to be “a predisposition to decide a cause or an issue
in a certain way which does not leave one’s mind prop-
erly open to persuasion.”'* Actual bias exists when there
is a departure from the required standard of impar-
tiality of the adjudicator, whilst the apparent bias
exists when it appears that there has been an actual
bias.!>. There is an apparent bias when a fair-minded
observer'® might reasonably suspect that the deci-
sion-maker is not impartial. In other words, ,,/A/ctual
bias is when there is the real likelihood that a judge
has an interest in the outcome of a case. Apprehension
(or appearance) of bias occurs when parties to a dispute
or the public entertain a reasonable suspicion of the like-
lihood that the judge might be partial and prejudiced
in the resolution of a case.”"’ The general view is that
the apparent bias is enough to disqualify a Member
from making a decision. “Bias, whether actual
or apprehended connotes the absence of impartiality”."®

The latest case considered to be extremely
relevant for decision-makers, adjudicators (dispute
board members) and arbitrators, is Halliburton
Company v. Chubb Bermuda Insurance Ltd [2000]
UKSC that regards the “Deepwater Horizon
Incident”." Putting aside the specific UK regula-
tions applicable to the case, the decision shows
the importance of apparent bias, but also the fact
that all circumstances must be taken into consid-
eration when analysing if a decision-maker
should be disqualified based on the apparent bias.

" Graham Taylor, Judicial Review: A New Zealand Perspective,3rd ed, LexisNexis, Wellington, 2014 quoted by George Niv-
en, One Rule to Rule Them All: A Unitary Standard of Bias in Judicial Review, 2016, p. 1. https://www.otago.ac.nz/law,
0tago638178.pdf ,last accessed 26 September 2021.

5 There are authors who further consider a ‘presumptive bias’, which would exist when the adjudicators/arbitrators have a
pecuniary interest in the decision before them. The types of bias may vary as they may be categorised based on the different
angles from which they are approached.

16 The evolution of how the English Courts deal with the apparent bias is quite interesting. There are several ,,milestones”: one
is the ,,real danger test” (Regina v Gough, 1993), another one is “the fair-minded and informed observer, [who] having con-
sidered the facts, would conclude that there was a real possibility that the tribunal was biased.” (Magill vs Porter, 2002) a.s.o.
7 Adebola Olaborede; Lirieka Meintjes-van der Walt, Cognitive bias affecting decision-making in the legal process, http:.//www.
scielo.org.za/scielo.php Zscript=sci_arttext&pid=S1682-58532020000400007#%back_fn6 last accessed 26 September 2021.

8 Ebner v Official Trustee in Bankruptcy (2000) HCA 63 par 23.

9 JUDGMENT - Halliburton Company (Appellant) v Chubb, Bermuda Insurance Ltd (formerly known as Ace Bermuda
Insurance Ltd) (First Respondent), [2020] UKSC 48 https://www.supremecourt.uk/cases/docs/uksc-2018-0100-judgment.
pdf last accessed 26 September 2021.
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It is considered that the decision clarifies how
English courts assess the apparent bias and refines
the test of the apparent bias. The principal issues
raised were: “(i) whether and to what extent an arbi-
trator may accept appointments in multiple references
concerning the same or overlapping subject matter
with only one common party without thereby giving rise
to an appearance of bias, and (ii) whether and to what
extent the arbitrator may do so without disclosure.”*

Although the UK Supreme Court found
that the arbitrator was in breach of his obligation
to disclose, it held that a fair-minded and informed
observer would not determine that there was
a real possibility of bias considering the other
relevant facts and circumstances at the moment
of the hearing of the challenged arbitrator,
in January 2017. The Supreme Court further
established the “check-list” for the fair-mind
and informed observer to take into account:
the failure of an arbitrator to make disclosure,
the facts and circumstances as at and from the date
when the duty to disclose arose, whether there is a real
possibility that an arbitrator is biased by reference
to the facts and circumstances known at the date
of the hearing to remove the arbitrator, “the custom
and practice in the relevant field of the arbitration” !

The Procedural Rules?> under both
editions contain the obligation of the Members
to act fairly and impartially between the Parties
when a dispute is referred to the DAB/DAAB.

Rule 5 (a) Red Book, Rule 2 (a) Yellow
Book and Silver Book (1999 ed.) and Rule 6.2
(Rule 6 [Disputes], 2017 ed.) state that the DAB/
DAAB shall act fairly and impartially as between
the Employer and the Contractor, giving each
of them a reasonable opportunity of putting forward
their case and responding to the other Party’s case.?
These Rules essentially oblige the DAB/DAAB

20 [bidem, para 2.
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to act within the rules of natural justice.?*
The non-observance of these provisions is often
invoked as the contractual ground when chal-
lenging the DAB/DAAB Members or the DAB/
DAAB decisions. Under FIDIC Contracts and,
in general, in adjudication/dispute board proce-
dures, the Members must act fairly and impar-
tially between the Parties, whilst taking into
consideration the limited time they have to give
the decision. Letter (b) of Rule 5 (a) Red Book,
Rule 2 (a) Yellow Book and Silver Book (1999
ed.) and Rule 6.2 (Rule 6 [Disputes], 2017 ed.)
enable the DAB/DAAB to adopt procedures
(in coming to their decision) suitable for the dispute
avoiding unnecessary delays and expenses.

Natural justice, or procedural fairness,
is the subject of infinite articles and debates under both
Common Law and Civil Law systems, and it is consid-
ered to be easier to be recognised than to be defined.
Regardless of the nuances assigned to it, the natural
justice / procedural fairness brings three main rules:
(a) no one should be the judge of their own case, (b)
a party should be informed about the case against
it and have the opportunity to respond, and (c)
a party should have its case heard by an impartial
and unbiased tribunal. In the international construction
industry it is commonly accepted that the require-
ment of natural justice/procedural fairness is satisfied
when the adjudicator: 1) is impartial and unbiased
and acts in good faith, 2) conducts the proceedings
in a fair manner and gives both parties the opportu-
nity to present their case and comment on the other
party’s arguments and evidence. The main trend
at the international level is that the courts will rarely
interfere with an adjudication decision unless it is about
a substantial and relevant breach of natural justice.

If the Rule 5 (a) Red Book, Rule 2 (a) Yellow
Book and Silver Book (1999 ed.) and Rule 6.2

2L JUDGMENT - Halliburton Company v Chubb, Bermuda Insurance Ltd, [2020] UKSC 48, para 152.

22 Procedural Rules under 2017 ed. are identical in all three books: Red, Yellow and Silver (remember that in the Silver Book
there is no Engineer, but the Employer’s Representative). Please, take into consideration the errata published by FIDIC.

2 One of the declared scopes of the FIDIC 1999 authors was to make the contracts easy to be used under both Common Law and Civil
Law jurisdictions. Introducing Rule 5 (Red Book) / Rules 2 ( Yellow Book and Silver Book) that asks for the Members to act in fair

and impartial manner when a dispute is referred to the DAB, the

“natural justice” - a Common Law institution - became a contrac-

tual obligation and therefore applicable under a Civil Law jurisdiction (as long as it is not in breach of a mandatory legal provision).
24 See footnote 24 above. The concept of ‘procedural fairness’ under civil law.
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(Rule 6 [Disputes], 2017 ed.) expressly apply
to the disputes, then GCs SC 3 and 4 of both editions
extend the protection against bias for all of the DAB
/ DAAB activities. SC 3, second sentence of the first
paragraph (1999 ed.) and SC 3.2 together with SC
4.1 (2017 ed.) relate to the “apparent bias”. Their
requirements ask the Members to disclose any
fact or circumstances which “might appear incon-
sistent with” Members’ warranty and agreement
of impartiality or independence or which “call into
the question” Members’ impartiality or independence.
The disclosure must be made “promptly” under
the 1999 ed. and “immediately” under the 2017 ed.

Sanctions for the lack
of independence and
impartiality

GCs 1999 ed. Clause 7 [Termination], paragraph
2% states that the Employer and the Contractor
may terminate the DA Agreement if the Member
fails to comply with it [...].?* Compliance
with the DA Agreement means compliance
with the relevant GCC and procedural rules as per
SC 4(e), and therefore with the rule of acting in a fair
and impartial manner when deciding a dispute.
SC 10.4 (Clause 10 [Resignation
and termination]) 2017 ed. modifies para-
graph 2 of Clause 7 (1999 ed.) as follows:
the compliance regards specifically SC 5.1
not the DA(AB) Agreement in its entirety;
* only the Member’s failure to comply
“without justifiable excuse” is sanctioned;
+ the termination Notification?” is given
by recorded delivery;

» it is expressly specified that the Parties
may (only) jointly terminate the DAAB
Agreement with the respective Member.

The condition of the Parties acting
together is expressly emphasised in SC 10.6
which states that a Notification?® given under
SC 10.4 shall be of no effect if it is not given
by both the Employer and the Contractor.

Clause 8 [Default of the Member] (1999
ed.) states that for the proceedings and decisions
rendered void or ineffective caused by the Member’s
Jailure to comply with any obligation under Clause 4
[General Obligations of the Member], the Member
shall not be entitled to any fees and expenses
and shall reimburse each Party for fees and expenses
already received by it and by the Other Members.

As shown above, Clause 4 covers the Members’
obligations related to their independence
and impartiality and their activities. Pursuant
to Clause 4 (e), the DAAB Members must comply
also with SC 20.4 GCC including the obliga-
tion to issue the DAB decision within 84 days
(or as otherwise approved by the Parties together).
In the absence of an express provision that a late
decision is void and ineffective? there were cases
in which it was considered that, although Iate,
the decision is enforceable until it is reviewed
by arbitration,®® and therefore the Members
were entitled to receive their fees and expenses.

Clause 8 (1999 ed.) is modified
by SC 11.5 (Clause 11 [Challenge]) (2017 ed.).

Clause 11 (2017 ed.) deals with the chal-
lenge of a Member and establishes the effects
of the Decision on the Challenge. SC 11.1 states that
a Member may be challenged only for “an alleged
lack of independence or impartiality or otherwise.”’!

2 This provision is not found in the Yellow Book and Silver Book 1999 ed.
26 When it is not about Members’ failure to comply with DA Agreement, the Parties together may terminate the DA Agreement

with a 42 days’ notice (first paragraph of Clause 7, 1999 ed.).

27 Defined term under SC 1.7 of GCs DAAB Agreement (2017 ed.).
28 The text, not corrected by the errata published on the FIDIC website, uses the word “notice”, but SC 10.4 (and 10.3) uses

the defined term of “Notification”.

29 Also, it should be noted that the final paragraph of the SC 20.4 does not differentiate between a late or given in time DAB decision.
30 Freeman NO and other v Eskom Holding Ltd, even if the adjudication regarded a NEC case.

31 Like in any other situation, for example in the case of 20.8 [ Expiry of Dispute Adjudication Board’s Appointment] / SC 21.8
[No DAAB in place], the word “otherwise” has the potential of different interpretations.
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In the case of a challenge, Rule 10 [Objection
Procedure] and Rule 11 [Challenge] shall apply.

SC 11.2 defines the Decision on the Challenge*
as being the decision issued by the International
Chamber of Commerce under Rule 11
and that this Decision shall be final and conclusive.

SC 11.3 offers to the challenged Member
the possibility to resign before the Decision
on the Challenge is issued, as per SC 10.1, however
under the provision that resignation will have an
immediate effect as SC 10.2 is not applicable.

As per SC 11.4, the challenged Member
will continue to perform its DAAB Activities

as long as the Member did not resign
or its DAAB Agreement was not terminated.
SC 11.5 details what

is to happen with the Member’s appointment, its fees

and expenses, the decisions, and DAAB’s Activities,

Parties obligations if the Decision on the Challenge

establishes that the challenge is successful:
Member’s appointment:

« SC 11.5 (a) —shall be deemed terminated
with immediate effect of the date of the notification
of the Decision on the Challenge by the ICC:

* SC 11. 5 (d) the Member shall be removed
from the DAAB.

* Member’s fees and expenses — SC 11.5 (b)
— the successfully challenged

« Member shall not be entitled to any fees
or expenses under its DAAB Agreement “from the date
of the notification of the Decision on the Challenge
by the ICC” (and not from the date when the chal-
lenge was referred under Rule 11). There appears
to be quite a difference between the 1999 and 2017
editions. In 1999 ed., for proceedings and decisions
which are rendered void and ineffective, the Member
is not entitled to any fees or expenses if it is in breach
of the obligations under Clause 4 and it has to reim-
burse any of its received fees and expenses, but also
of the Other Members (supposing that they are
innocent).

* Decisions’ status — SC 11.5 (¢) — shall become
void and ineffective:

INDEPENDENCE AND IMPARTIALITY UNDER FIDIC | ANALYTICS

* those decisions under SC 21.4.3
[The DAAB’s Decisions] GCC given

« after the challenge was referred under
Rule 11; and

* before the resignation of the chal-
lenged Member (under SC 11.3) or termi-
nation of its DAAB Agreement (under
SC 11.5(a), Rule 10.3, but SC 10.4 is not
mentioned).

» Other DAAB’s Activities - SC 11.5 (¢):

« if a sole-member DAAB, all
the other DAAB’s Activities shall become void
and ineffective;

* if a three-member DAAB, all the other
DAAB’s Activities remain unaffected,

+ except where there has been

a successful challenge to all three Members;

» Parties’ Obligations — SC 11.5 (e) — without

delay, shall appoint a replacement as per SC 21.1
[Constitution of the DAAB] GCC.

Procedural Rules 10 and 11 provide the proce-
dure to follow in case of an Objection (first stage)
and a Challenge (second stage) of a Member.

Rule 10 provides several steps:

1. Notification of the objecting Party

to the relevant Member:]...]

2. Answer of the Member against whom

the objection was raised:]...]

3. Formal challenge submitted by the objecting

Party:[...]).

Rule 11 — The objecting Party must submit its
formal challenge within 21 days “of learning of the facts
upon the challenge is based”. After that, the Dispute
Board Rules of the ICC are to be followed,
Appendix III Challenge of the DAAB’s Members
under 2017 FIDIC Contracts.>* As per these
regulations, but also SC 11.2 GCs, the Decision
on the Challenge “shall be final and conclusive”.

The wording of Rule 11 raises some questions
whether the challenge under Rule 11 may be made

32 FIDIC 2017ed. brings more defined terms and notions but not all of them are in SC 1.1 GC (e.g.: SC 20.2.1 Notice of Claim)
or Clause 1 of GCs. Anyway, also the ICC Dispute Board Rules, Appendix 111 Challenge of DAAB Member(s) under the 2017
FIDIC Contracts use the same expression “Decision on the Challenge”.

33 See text at: hittps.//iccwbo.o

dispute-resolution-services/dispute-boards/rules/#AppIlI last accessed on 26 September 2021.
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outside the objection procedure under Rule 10
or should always follow the objection procedure. |[...].

The Appendix 111 “Challenge
of DAAB Member(s) under the 2017 FIDIC
Contracts” - to the ICC Dispute Board Rules
- does not contain any relevant provision
in this regard. Considering the chronology,
the requirements of Article 1(2) (which provides
the term of 21 days for submitting the written
statement) mirror the requirements of Rule 11.

With regard to the applicable ICC rules,
it should be noted that the Appendix III uses
the word “party” with a small letter, therefore not
in the sense of the “Party” - the defined notion
in Article 2 [Definitions] (Chapter “Introductory
Provisions”) of the ICC Dispute Board Rules.
Therefore, it could be considered, as some authors
already did, that any interested persons* and not
only the Parties of the (Works) Contract could chal-
lenge a DAAB Member. However, Rule 11 provides
that the challenge is made by the “objecting
Party” or, as per SC 1.2 GCs, the words
and expressions that are not otherwise defined
in the GCs shall have the meanings assigned to them
in the GCC. SC 1.1.60% GCC states that “Party”
means the Employer or the Contractor. Therefore,
only these ones could challenge a DAAB Member.

Conclusion

The changes brought by the 2017 edition
of the FIDIC Conditions of Contract concern both
the form and the content of the provisions related
to the independence and impartiality of the DAAB
Members. The already expected prescriptiveness
allows the users to know what, how and when to act
with more accuracy. The text is of course perfectible,
but the reorganisation, the amended, reformulated

3 As per the applicable law.

and detailed requirements stress the importance
of the DAAB procedure and of the impartiality
and independence of the DAAB Members.
The modifications reflect the accumulated
experience with DABs since 1999, solve issues
and are in accordance with the current trends.
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construction lawyer specialised in FIDIC contracts,
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a member of the FIDIC & EFCA Risk & Quality
Committee (2016 — 2020) and of FIDIC Public
Procurement Committee (2016 — 2019). Ms.
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This article is part of a paper published under
the title DAB/DAAB — A comparative view between
FIDIC 1999/2017 editions, Part 2 — The Members’
Independence and Impartiality, in Romanian
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358C 1.1.60in Red Book and Yellow Book, SC 1.1.51 in the Silver Book.

24 | Arbitration.ru


mailto:cremona.cotovelea@tp-law.ro

Baker |
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Baker McKenzie has received

the Commercial Arbitration Activity Award
in the Jus Mundi Arbitration Team

of the Year Awards 2021.

Jus Mundi appreciat ker McKenzie's 67 commercial
arbitration cases on us Mundi platform and the diverse
economic sectors these cases covered.

Baker McKenzie has been involved in at least 117 international
cases known to Jus Mundi (67 Commercial Arbitrations,

39 Investor-States, 6 Sports Arbitrations, 5 Iran-US Claims)

in a variety of economic sectors, including financial

and insurance activities; manufacturing; electricity, gas, steam
and air-conditioning supply; construction; wholesale and retail
trade; repair of motor vehicles and motorcycles; administrative
and support service activities; mining and quarrying;
transportation and storage; professional, scientific and technical
activities; real estate activities; information and communication;
agriculture, forestry and fishing.
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HOW CAN JUS MUNDI BE HELPFUL
TO THE PARTIES FROM THE FORMER
USSR/CIS STATES SEARCH FOR

AND APPOINT ARBITRATORS?

Jus Mundi

| _

!

Hanh Huynh

Sneha Ashtikar

The need for legal tech in

fyou work in arbitration, you will probably agree that finding the appropriate global
legal information and professionals worldwide is challenging and time-consuming.
All legal professionals are expected to act in the best interest of their clients, but
without proper access to legal resources, how can we do that? Also, at Jus Mundi
we see one of our goals in fostering the global Rule of Law. How can this be achieved?
This is precisely why Jus Mundi was created - to do the heavy lifting, creating

the tech infrastructure on a single platform with all global legal resources. After all,
building the global Rule of Law is everyone’s responsibility, including us as legal tech.
Jus Mundi, is created to develop the legal research market by democratizing access
to global legal information with unprecedented efficiency, thanks to a multilingual
search engine that combines international legal expertise with artificial intelligence.

Human in the loop approach

The international legal expertise comes from human lawyers working at Jus Mundi.
They are at the center of Al development, notably to train the natural language
processing (NLP) models with the legal vocabulary to ensure highly specific search
results. And we are just getting started to fully unlock the potential of NLP methods
to streamline the data-heavy legal industry. Essentially, we are putting technology
as the service of the global Rule of Law. Having said that, we would like to address
one common concern about the application of Al is that it may lead to automation
and replace lawyers. These concerns are unfounded: NLP tools cannot replace profes-
sionals, but indeed it can make their lives easier. The power of NLP in a specialized
field like the law is allowing lawyers to dedicate time towards higher-value tasks.

relating to a specific query will already be displayed.

arbitration

It also redacts any personal information using
Al. This frees up time for lawyers to concentrate
on other nuanced tasks rather than searching

In international law and arbitration, legal docu-
ments are often scattered, stored in poor pdf quality,
and this is fair even for the copies of court deci-
sions and arbitral awards. These specificities make
it counter-productive to conduct legal research,
leading to an even greater need for technology
in arbitration. With a proper Al powered legal tech
like Jus Mundi, scrolling through 300 pages of text
will no longer be necessary, as the relevant section
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through reams of data in a ‘brute force’ fashion.
It also allows clients seeking legal advice to find
a professional with relevant experience in a few clicks.
Jus Mundi can help you in three areas:
1. Global legal research
2. Global legal professional research
3. Global legal intelligence

How exactly? We will discuss the details below.



New possibilities
for global legal research

We live in a highly globalized world with global
legal disputes requiring comprehensive legal

research. For example, in a recent investor-State

case involving two Russian investors, Severgroup
and KN Holding have started an investment arbi-
tration against France, claiming $4,5 billion.
Given the cross-border nature of the case,
the parties require access to global legal resources
and global legal professionals to represent them.

Recognizing this need, Jus Mundi covers all
cases in any language, including investment arbitra-
tion, commercial arbitration, public international law
and law of the sea, and international trade law. We
also offer exclusive access to case documents revealed
through national proceedings in arbitration. We also
publish publicly available information, such as parties,
status, representatives on pending cases even if the case
documents are unavailable. Knowledge is power!

Jus Mundi features international cases from
more than 100 institutions globally, including Russian
ones, namely, WTO, ICSID, ICC, ICJ, CAS, PCA,
ICDR, IUSCT, ITLOS, SCC, LCIA, ICAC of the RE,
Russian Arbitration Centre, SIAC, HKIAC, Mixed
Claims Commissions, and ad hoc arbitration
tribunals established under the UNCITRAL rules.

Open Access

Law is a public good. It should not just be stuck
on the bookshelf but easily accessible in practice.

(@ ﬁﬂ?ﬂ)l B 4
b - &'~ Global Coverage

(As of December 2021)

Investment Arbitration PIL & Law of the Sea

* 2740 + Treaties

¢ 7K+ International Case Documents
* 750+ National Case Documents

* 275 Wiki Notes

* 1800+ Treaties
* 7k +International Case Documents

Commercial Arbitration International Trade Law

« 1700+ Treaties
« 8k + International Case Documents

* 5300 + International Case Documents
* 1900 + National Case Documents
* 1500+ Awards

Note: Jus Mundi coverage data as of December 2021
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This is why every legal document on Jus Mundi is freely
available to everyone without requiring an account.

Exclusive arbitration content
from key partnerships

1. IBA x Jus Mundi Partnership is a collabo-
rative initiative to address the global inaccessibility
issue in commercial arbitration, publish non-con-
fidential commercial arbitration awards worldwide
contributed by arbitration lawyers globally. The data
is pseudonymized. At Jus Mundi, we have built
upon industry knowledge to create our own system
for pseudonymization. The Russian top-tier law firm
Egorov Puginsky Afanasiev & Partners has contributed
decisions related to international commercial arbi-
tration cases. Thanks to these contributions, the legal
research improves drastically, and we also identified
arbitrators who sat on those cases, which fuels Jus
Mundi’s arbitrator analytics. Over 1600' awards
published exclusively can be accessed here. If you
would like to become a contributor, please click here.

2. ICC x Jus Mundi: ICC has partnered
with Jus Mundi to provide full public access
to all publishable ICC International Court
of Arbitration awards and related documents made
as of 1 January 2019. Access these awards for free here.

3. RAC__x Jus Mundi: Jus Mundi
and the Russian Institute of Modern Arbitration
(RIMA) launched a new partnership between
the Russian Arbitration Center (RAC) and Jus
Mundi, making non-confidential RAC interna-
tional arbitration awards freely available to everyone
on the planet. Access these awards for free here.

The hunt for global
legal professionals

Global arbitration disputes require global legal profes-
sionals. Currently, the legal market relies on uncon-
ventional methods, including general search engines,
to find information on arbitrators that are not entirely
reliable and not backed with factual arbitration data.

! As of December 15, 2021.
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A recent survey posted on LinkedIn conducted
by Jus Mundi revealed that finding experts
for arbitration cases was the most time-con-
suming task (36%), along with finding arbitrators
(36%). Can legal tech create a shortcut for this?

36%
36%

Finding an Arbitrator
Finding an Expert

ConBict check

5%

Finding an External Counsel

The future of legal network

Legal tech has already reshaped different sectors in the legal
industry. Still, the methods by which legal actors search
for other professionals have not undergone a similar
evolution, and the information is still inaccessible.

The size of your local network should not limit
access to the right legal professional. Instead, it should
be global and tailored to address the specific needs
of international law and arbitration. However, we are
making this time-consuming process extremely easy
with the directory with an innovative model to access
a global network of arbitrators, lawyers, and experts.

4300 23100
Experts Lawyers

Jus Mundi was created to interconnect legal
worlds to power global justice. Legal professionals
are a core part of the legal world which Jus Mundi
aims to interconnect with its Directory. The Directory
is a legal professional network made for the specific
needs of the international legal sector. It differentiates
itself from the existing directories by providing equal
access to visibility and analytics based on factual data.

Remove the blind spots

5900

Arbitrators

The Directory’s analytics on each profile helps prac-
titioners evaluate the arbitrator’s skills solely based
on factual and transparent data. The analytics, such
as the economic sector, provide unprecedented insight
for the arbitrator selection process. The analytics
get updated daily, displaying the latest information.
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T JUSMUNDI  searchiy kevword. document etc
. Directory

People found: 252

+ v B @ wnanotes @ orectors @ contitcrecker (D) My es® @)y tlaers

Not n the directory yet?

Note: Jus Mundi’s directory page as of December 2021

When an in-house counsel requests a report
on an arbitrator, the pdf export can be generated easily
with interactive links to justify the choice. Please
note that the analytics are extracted from the legal
data from Jus Mundi’s legal research platform.

Type of Case Status of Case Role

O 9

B Commercial Arbitration @ Concluded (non-ISDS case)

Investor-State

Pending Appointed by claimant

Appointed by respondent
Appointing authority

Tribunal / Court /
Institution

3

LCIA  PCA

Economic Sector

9

@ Construction
@ Wholesale and retail trade; repair of
Showall motor vehicles and motorcycles.

Applicable Treaty

@ Kazakhstan - Kyrgyzstan BIT (1997)
W ICAC/RFCCI

Financial and insurance activities

Note: This is an extract of the arbitrator analytics
on Anton Asoskov’s activity

The spotlight is on you!

Reputation is everything in the legal field. With over
15 lawyers working in different teams, including
the product developer for the Directory, Jus
Mundi has a deep understanding of the require-
ments of the legal sector combined with industry
knowledge (such as Search Engine Optimization)
to offer the best solution. The spotlight
is on you. Check out the example of Antonia Birt.

— Jus Mundi has automatically created
a profile of you:

The Directory consists of 30,000+ auto-
matically created profiles from the meta-data



https://www.linkedin.com/posts/sneha-ashtikar_arbitrationduediligence-arbitration-activity-6863889388800118784-1iUN
https://jusmundi.com/en/directory/arbitrators/all
https://www.facebook.com/JusMundicom/posts/4784794021635046
https://jusmundi.com/en/p/anton-v-asoskov

of our Seach Engine. To attract more visitors to your
profile, Jus Mundi advises the respective person
to enrich their profile with additional information.

— You are not yet in the Directory:

In this case, you can  join
the community by creating a new profile.
To ensure the quality of our network, we will
ask this person to send us proof (e.g., a publicly
available case where they have been involved).

Deeper research possibilities

Jus Mundi Directory is only the starting point
for arbitrator research as you can also use
Arbitrator/Counsel/Expert filters in the search
engine, Conflict Checker, or States Profiles.

== O

See Cases Analytics
Russian Federation

About

This State is a signatory of 143 treaty(ies) available on Jus Mundi.

List of Treaties =

This State is a party in 55 international case(s) known by Jus Mundi (32 investor-State arbitration(s), 23 inter-State case(s)). 17 of
those cases are pending and 0 are pending annulment.
This State filed a non-disputing or third party submission in 79 case(s).

List of Cases =

Jus Mundi's algorithms detected 152 international law practitioner(s) who acted as arbitrators, counsel or secretaries in the same
cases as this State.

List of Arbitrators and Counsel

Arbitrator/Counsel/Expert filters
The dedicated filters for arbitrators,
experts, and lawyers in our search engine
is another way to narrow down the search results.
1. Finding arbitrators who worked/are working
on Russian-related cases? Easy! Give it a try.
2. Checking arbitrators who worked/
are working on international commer-
cial arbitration cases with Russian
law applicable? Simple! Give it a try.
3. Finally, looking for arbitrators who have
previously decided on “provisional appli-
cation”? Also, possible! Give it a try.
Is your arbitrator conflicted?
We have seen the consequences of conflict
of interest in Eiser v_Spain. Conflict of interest
can be dangerous not only for the law firm’s
reputation but also for the client for losing time
& costs. Jus Mundi’s Conflict Checker has

I ]US MUNDI: LEGAL TECH TO FIND YOUR ARBITRATOR | ANALYTICS

been a popular feature in the arbitration market
and has helped several users avoid conflicts of interest.

States Profiles

States profiles are another way of searching
legal information that provides the most up-to-
date and accurate information about States,
and Jus Mundi regularly updates profiles.
By accessing the profile of a State (i.e.,
Russian Federation), we could see an overview
including the State as treaty signatories, party
to international cases, and the persons involved with
the said State (Counsels, Arbitrators, and Secretaries).

Global legal intelligence

International arbitration is dynamic: new cases,
news opportunities, new arbitrators almost every
day. How can you stay up to date by not doing
the same research every day? My Alerts feature
will be helpful for business development but also
for monitoring any new activity, including of your
peers and competitors. For example, follow all new
developments in Severgroup and KN Holding v.
France simply by putting an alert on it. Every time
we add any data or document to this case, you
will receive a notification. You can do the same
for an arbitrator and very soon for any filter, economic
sector, and keyword research on Jus Mundi.

Conclusion

The exponential growth of international arbitra-
tion caseload has been on the rise. The COVID-19
pandemic is already creating an even greater
volume of work in investment and commercial
arbitration than ever before, as States and compa-
nies go through economic changes and arbitra-
tion measures are implemented. We are already
seeing disputes like ADP_v. Chile arising out
of the disruption caused by the pandemic.

The CIS region is not an exception. It means
more cases, more parties, more arbitration prac-
titioners. To stay competitive in such conditions
— access to global legal resources and legal practi-
tioners is indispensable. Without a doubt, traditional
models of legal advisory must be adapted to embrace
legal tech tools to obtain greater value from Al.
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https://jusmundi.com/en/search?page=1&lang=en&document-types%5B0%5D=case
https://jusmundi.com/en/conflict-checker
https://jusmundi.com/en/d/profile/state
https://jusmundi.com/en/search?page=1&lang=en&document-types%5B0%5D=case
https://jusmundi.com/en/search?page=1&lang=en&document-types%5B0%5D=case&case-parties%5B0%5D=184
https://jusmundi.com/en/search?page=1&lang=en&document-types%5B0%5D=case&case-applicable-law%5B0%5D=1111&case-types%5B0%5D=6
https://jusmundi.com/en/search?query=%22provisional%20application%22&page=1&lang=en&document-types%5B0%5D=case
https://jusmundi.com/en/document/decision/en-eiser-infrastructure-limited-and-energia-solar-luxembourg-s-a-r-l-v-kingdom-of-spain-decision-on-the-kingdom-of-spains-application-for-annulment-thursday-11th-june-2020?su=%2Fen%2Fsearch%3Fquery%3DEiser%26page%3D1%26lang%3Den%26document-types%5B0%5D%3Dcase&contents%5b0%5d=en&contents%5b1%5d=es
https://jusmundi.com/en/conflict-checker
https://jusmundi.com/en/d/profile/state
https://jusmundi.com/en/d/profile/state/ru
https://jusmundi.com/en/document/other/en-severgroup-llc-and-k-n-holding-ooo-v-french-republic-request-for-arbitration-monday-7th-june-2021
https://jusmundi.com/en/document/other/en-severgroup-llc-and-k-n-holding-ooo-v-french-republic-request-for-arbitration-monday-7th-june-2021
https://jusmundi.com/en/document/decision/en-adp-international-s-a-y-vinci-airports-s-a-s-v-republic-of-chile-representatives-of-the-parties-friday-13th-august-2021
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I [ROM FIRST APPOINTMENT TO SUCCESS | INTERVIEW

QUOTE

ARBITRATION.RU ASKED TOP ARBITRATION PRACTITIONERS
TO SHARE THEIR INSIGHTS ON PROFESSIONAL SUCCESS.
HERE THEY ARE!

ow did you get your first appointment as an arbitrator?
John Beechey, CBE, International Arbitrator, Arbitration
Chambers: My first arbitral appointment was as a sole arbi-
trator appointed by an arbitral institution to hear a dispute
about responsibility for a disastrous fire at an airport facility
in central Asia. I remember it well, because it was one
of the very few occasions when I felt emboldened enough to issue
an ex tempore order to dispose of an application for interim relief.
Perhaps with more experience, I might have thought twice,
since the effect of the order was to precipitate a settlement,
thereby bringing my mandate to an abrupt and premature end!

Alexis Mourre, Ex-President of the ICC Court, Partner, MGC
Arbitration: My first appointment as arbitrator was by the 1CC
upon the proposal of the French National Committee, almost 25 John Beechey
years ago. I think the matter was about a sale of trucks to a Scottish
company. I was of course thrilled to have this first opportunity to sit
as an arbitrator and decide a case. I also felt extremely honored
to be entrusted with such an important role, and I felt a great sense
of responsibility. This first appointment illustrates the important
role that institutions play in giving young practitioners an oppor-
tunity to start a career as arbitrator. Of course, the primary role
of an institution is always to select the best candidate in any given
case, but it is also important that, when appropriate, they also
select practitioners who have no previous experience as arbitrator.

How to become a successful arbitrator?
J. B.: How to become a successful arbitrator is a question to which
there is no set answer. I would list stamina, thorough preparation,
effective, fair and empathetic case management and keeping e
the workload within manageable bounds — and that’s just a start! But Alexis Mourre
above all, one cannot dismiss the importance of being lucky - the luck
to be in the right place at the right time - and once there, of having
the confidence to grasp opportunities when they present themselves.
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INTERVIEW | FROM FIRST APPOINTMENT TO SUCCIE S S

A.M.: Getyourfirstappointment, and then work,
work, work... Most of it resides in the quality
and timeliness of your awards. Mastering a case
requires a lot of effort in reading the sometimes
voluminous submissions, exhibits, testimo-
nies, expert reports, etc... Another funda-
mental quality to become a successful arbi-
trator is to be a good listener, which means
to hold your judgment until when you have had
a chance to consider the entirety of the submis-
sions. A good arbitrator should at all stages
remain open-minded and refrain from jumping
to conclusions based on pre-conceived ideas

or on a superficial knowledge of the record.
A good international arbitrator should also
have a strong international and comparative
law culture: understanding that an international
arbitral tribunal operates under rules that are
different from those that apply in court is funda-
mental. Equally important is the arbitrator’s
ability to detach herself or himself from its own
legal background and to approach the dispute
from an international perspective. Finally,
the most important quality of an arbitrator
is a moral one: the integrity and sense of fair-
ness without which there can be no good justice.

LLUTATA

NMYTb K NTIPO®ECCUOHAJIbHOMY YCIEXY BCEIAA PA3HbIN.
HALL >XYPHAJ1 NONPOCU U3BECTHBIX POCCUNCKUX
APBUTPAXHbLIX OPUCTOB-NMPAKTUKOB NOAEJINTbCA
JINYHBIM ONbITOM.

Kak ebl nonyyunu ceoe nepeoe HasHayeHue e Kayecmee ap6umpa?
Cepreii VYcockun, FCIArb, aasokar Double Bridge Law:
bb11 0ObIYHBINA pabouunii qeHb. A pa3doupan 2JIeKTPOHHYIO TTOUTY
U yBUIEI MHUCbMO, COOOIIAIONIEe, YTO apOUTPakKHBIi MHCTUTYT
paccMaTpyUBaeT BO3MOXHOCTh Ha3HAUYUThb MEHS apOUTpPOM
U TIPOCUT TOATBEPAUTH OTCYTCTBUE KOH(MJIMKTAa WHTEPECOB
U XeJlaHWe BBICTYIIUTh B 9TOM KauecTBe. HaBepHoe, UMEHHO Tak
MOJTYYWJIM TIEPBOE Ha3HAUYEHWE U MHOTHE Ipyrue apOuTphl. ApOu-
TPaXKHBI MHCTUTYT MOXET 3HATh IOPUCTA MO MPOILIBIM pa3ou-
paTeabCcTBaM, B KOTOPBIX TOT YJYacCTBOBaJ KaK TMpPeICTaBUTENb
WJIN CeKpeTapb cocTaBa apOUTpaxa, a TakKe Mo KOH(MEePEeHIIUSIM
U nyoaukanusaM. Beioupas mMoiogoro apouTpa, MUHCTUTYT, BEpO-
SITHO, OXKUJIAET, YTO TOT 1aKe B HEOOJIBIIIOM JeJIe CIETAeT HE TOJbKO
BCe HEOOXOMMMOE, HO U CBEPX TOIO — KaK FOBOPUTCS, gO extra
mile — B ruIaHe aHaIM3a MaTepUaIoB, TIIATEIBHOCTA U CKOPOCTU
pabotel. Pasymeercs, NpeabIayIIMiA OMBIT B3aUMOICUCTBUS
C IOPHUCTOM JOJDKEH JaBaThb OCHOBaHUS JUISI TaKUX OXWMIaHWIMA.

Cepreii YcockuH
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I OT [MEPBOIO HASHAYEHUA - KYCMEXY | MHTEPBbLIO

Makcum KyimnkoB, FCIArb, maprHep Ab <«Kymbkos, Kosotiios
unaptHepsi»: [lepBoe cBoe «Ha3HAYCHME» S TOJTYYMT HA CTYICHUECKOM
Konkypce uM. Bumbsima Brica — B UTpOBBIX CIIOpax cTaTh apOUTPOM
HEeCJIOKHO, a TPEHUPOBKA OTIMYHas. [IepBbIM ke MOMM peabHBIM
JICJIOM CTaJjl CIIop To MpaBujiaM ApoutpaxkHoro HeHtpa npu PCIIII,
M Ha3HAYMJI MEHsI ceKpeTapuar 3TOro LieHTpa. TaM Ha KOHY CTOSLIO
BCEro KakMx-To 2—3 MJIH py0., HO JIeJIO OKa3aa0Ch HEMpocThIM. S yerien
TIPUHSITH y9acTHe e1lie TPUMEPHO B IECITKE TaKMX IIPOIIECCOB (B Kaye-
CTBe apOMUTpPa OT CTOPOHbI, ENMHOJMYHOTO apOMTpa WU TpeceaaTe st
KOJUIETUU ), TIPEXKIE YeM TIOTydT Ha3HaYeHHe apOUTPOM OT CTOPOHBI
B KPYITHOM MEXXIyHapOIHOM criope — apouTpaxke o npasuiam SCC.

Kak nocmpoumv kapbepy apbumpa?
C. V.: Ectb pa3Hble BO3MOXHOCTU. He cekper, 4To CTOPOHBI
MOpOi MIIYT apOMTpa, KOTOPBI OyaeT MOAAepKUBATh TO3UIUIO Makcum Kynbkos
Ha3HAYMBILIEH ero CTopoHbl. TakMM apOUTPOM MOXKHO OKa3aThCs
CIyJaiiHO — €CJIM TIPOCTO MPUIAEPKUBATHCS — OIpPeNeIeHHON
TO3UIINM 10 KOHKPETHOMY ITPaBOBOMY BOIIPOCY, KOTOPBIN SIBJISICTCS
KPUTUYHBIM 17151 Aeaa. Ectb u apyrue apouTpbl — 0 HUX OCOOEHHO
YacTO TOBOPAT B KOHTEKCTE MHBECTUIIMOHHOTO apOUTpaXa, — Yblo
TOUKY 3peHMSI Ha psI MpobjeM MOXHO TIpeacKa3aTh 3apaHee.
MHe Omvke Apyroil MyTh: KOTJa CTOPOHBI M MX TIPEACTaBUTEIU
TMOHMMAIOT, YTO apOMUTpP TIIATEIBHO pa3depeTcsl B 0OCTOSATEIbCTBAX
Jiesia, TOTpaTUT HEeOOXOAMMOe BpeMsl Ha O3HAKOMJIEHWE C JOKY-
MEHTaMU M HE BCerJa OJWHAKOBO MHTEPECHBIMU TEXHUYECKUMU
JeTalIsIMU, BHUMATEJIBLHO BBICIYIIACT apryMEHThI CTOPOH M OyneT
TOTOB YOEAMTENIbHO OOBSICHUTH CBOIO MO3UIIMIO IPYTUM apOUTpaM.
BaxxHo, 4ToOBI 00 3TMX KayecTBax apOMTpa 3HaIW Te, KTO MPUHU-
MaeT pelleHus o HasHadeHuu. [IpomeMOHCTpUpoOBaTh CBOM
MOAXOJ MOXKHO, OMSITh K€, B POJU TpeAcTaBUTeIsT (M IopucTaM
ONIOHEHTOB, U apOUTpaM) WU B Apyrux opMaTax: B BBICTYILIE-
HUSIX Ha KOH(MEpeHLMsIX U CeMUHApax, a TakXkKe B COBMECTHBIX
npoeKkTax (Hampumep, B pamkax padounx rpymn PAA). Kpome
TOro, HYXHO Bcerma ObITb Ha BWAY: TOINA, 3aIyMaBIIUMCh 00
OuepesIHOM Ha3HaYeHUW, O Bac He 3a0ymyT. MIMeHHO mMmosToMy
HEeoO0XOIUMBI TaKue MPOeKThl, Kak Russian Arbitrators Guide: Next
Generation, GAR ART wu Arbitrator Intelligence, — npuHuMas
OHO M3 CaMbIX BaKHBIX pEIICHWI IS Jejla, CTOPOHBI JOJLKHBI
WMETb MOJTHYI0 MHMOPMALIUIO O TOM, U3 KOTO OHU MOTYT BbIOMPATh.

M. K.: Hano ObITh mybauuyHOI (urypoit, 4ToObl Ha Bac BOOOILE
obpatunu BHMMaHue. [IpuzHaHue B MpodeccHoHAIbHON cpee
JIOCTUTAEeTCS TPEXAE BCEro 4Yepe3 OIBIT yJyacTusl B apOuTpaxke
B KayecTBe MpeACTaBUTEsT CTOpoHbL. Kpome TOoro, Oosblioe
3HaUeHUE MuMeeT capacaHHOE pPaauo. XOpPOIIO OTCYAWTE [0
—  KOJUIeTM-apOWUTphl  (€CIM  CIOp  paccMaTpuBajCs — KoOJJie-
TMajbHO) W CTOPOHbI OydyT peKOMEHAOBaThb Bac JPYTUM.
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AHAJTTUTUKA | NPOB/IEMA MPEAB3ATOCTUN APEUTPA

NMPOBJIEMA NPEAB3ATOCTU
APBUTPA

KoHcmaumun
Kponvb

napmHep Dentons,
apbump ,FCIArb

eIpenB3sITOCTh M HE3aBUCUMOCTh apOuTpa, OecCHOpHO, Kpae-
YroJbHBIA KaMeHb apOuTpaxXHOTo (TpeTeicKoro) mpaBoO-

cynusi'. BO3MOXHOCTb CYIIECTBOBaHUSI M oOecreyeHUsl TaHHBIX
YCJIOBUU SIBASIETCS TIpeIMETOM aHaJii3a HacTOsIIeil CcTaTbu.
DyHaaMeHTaIbHBIN TPUHIIMI HEMPEAB3ATOCTU U HE3aBUCUMOCTHU apOuTpa

KaK TpeOOBaHMS K OCYIIECTBJICHUIO TPETEUCKOTO pa3doupaTebCTBa 3aKperieH
B Tunosom 3akoHe FOHCUTPAJI o MexxayHapoagHOM TOproBoM apoutpaxe 1985
roga, ApourpaxkHom pernamente FOHCUTPAII u perameHTax MOCTOSIHHO AEHCTBY-
IOIIUX apOUTPaKHBIX yupexneHuii, 3akoHe PP «O mexayHapoaHOM KOMMepYe-
cKoM apoutpaxe»2, [IpaBunax IBA o KoHGIMKTe UHTEPECOB B MEXKIyHAPOIHOM
apoutpaxe, IIpaBuinax o 6ecIpucTpacTHOCTU U HE3aBUCUMOCTU TpeTeHCKUX
cyneii, yreepxkaeHHbIX nipruka3oMm TIIIT P®D ot 27 aBrycra 2010 roma Ne 39 u 1.1.
Hanuuue w/uam HepackpbiTUe apOUTPOM KOH(MPJIMWKTA MHTE-
pecoB, KakK W KOPPYNIMOHHAs 3aMHTEPECOBAHHOCTb apOuTpa, MOTYT
MOBJIeYb 3a CO0OI OTBOJA apOUTpa, WAM TNpU3HAHHE apOUTPaxKHOTO
pelIeHusT HEeAeWCTBUTEIbHBIM, WJW OTKa3 B INMPU3HAHUW WU MPUBEIACHUU
peleHusT B MCIOJHeHue. Paszymeercs, Hajiudue OOCTOSTENbCTB, <«BbI3bI-
BaloIIMX OOOCHOBAaHHBIE COMHEHMSI» OTHOCHUTEJIBHO OECIIPUCTPACTHOCTU
WIA HE3aBUCUMOCTU apOMTpa, HEOOXOMMMO J0Ka3aTh, YTO BECbMa HEIPOCTO.
B nokTtpuHe OOBIYHO MCXOHASIT U3 TOTO, UTO HE3a8UCUMOCMb apOuTpa,

MO/l KOTOPOI MOHMMAETCS OTCYTCTBUE MEXITY apOUTPOM M CTOPOHAMU OTHOIIIEHUIA,
MOTYIIMX TOBJUATh Ha apOUTpa MPU BBIHECEHUU PEIIeHUsI, SIBIsIETCS (DaKTH-
YEeCKMM OOCTOSITEIbCTBOM, KOTOPOE MOXET ObITh OOBEKTUBHO MOATBEPKIACHO,
TOTJa KakK Oecnpucmpacmuocms — 3TO COCTOSIHME YMa apOuTpa, Mpearnosiaraioliee
OTCYTCTBHUE Y HEro CyObeKTMBHOI JIMOO 3apaHee C(DOPMUPOBAHHOM TTO3UIINNS.
CylecTBYIOT pa3IndHbIE MHEHUS o TOM, cilenyert

JIU OTOXIECTBASATh HE3aBUCUMOCTb M OECIpPUCTPACTHOCTb MNPU OIEHKE
HETPeAB3ATOCTU* MM BCE K& pacCMaTpUBaTh 3TH MOHSTHUS OTAEIbHO, MOCKOJIBKY
B UX OCHOBE JIeXaT pa3Hble KPUTEPUM — OOBEKTUBHBIA U CYOBEKTHBHBIN.

! Born. G. B. International Commercial Arbitration. 2 ed. Kluwer Law International, 2014. P. 1759; Lew J. D. M., Mistelis
L. A., Krol S. M. Comparative International Commercial Arbitration. The Hague: Kluwer Law International, 2003. P. 95;
Blackaby N., Partasides C., Redfern A., Hunter M. Redfern and Hunter on International Arbitration. 5" ed., Oxford: Oxford
University Press, 2009. P. 266.

2Yacmo 6 cm. 11 3axona P® om 7 uions 1993 200a Ne 5338-1 (ped. om 25 dexabps 2018 eoda) «O mexncoynapooHom Kom-

MepuecKom apoumpasice».

3 Ouuposa C. Henpeoszsmocmv apoumpos 6 MeduCOVHAPOOHOM KOMMEPHECKOM apoumpaoice: noOxXoobl K oyeHke //
Medicoynapoonoe npasocyoue. 2018. Ne 1 (25). C. 123.

* Baniokosa E. M. Hezasucumocmo u 6ecnpucmpacmnocme apoumpos 6 MejicOyHapoOOHOM KOMMEPHECKoM apbumpadice //
Becmuurx mesncoynapoonozo kommepueckozo apoumpaoica. 2014. Ne 2. C. 52—53.

3 Quuposa C. Vkas. cou. C. 123.
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Bo3MoxeH 1M cueHapuii, Ipu KOTOPOM apOuTp,
OTBEYAIOIIMII BCEM BHEIIHUM IpU3HaKaM He3a-
BUCHUMOCTH, TEM HE MEHEe IPOSIBISIET MPEAB3sI-
TocTh? B Kakoil Mmepe apOUTp, SABISSICH YETOBEKOM
U3 TUIOTM U KPOBMU, MOXET BCEriga OCTaBaThCS
HemnpeaB3aThiM? HakoHel, MOXeT JU 4YeJloBeK
BOOOIIIE OBITh HEMPEAB3ITHIM (0€CIPUCTPACTHBIM)?

Ha mepBblil B3r1s11 KaXeTcsl, YTO €CJIU Y JIUla
HET JUYHON 3aMHTEPECOBAHHOCTU WJIM KOH(IUKTA
WHTEPECOB, TO HET 1 OCHOBAHUI OBITh MPEAB3SITHIM.
OmHaKo TaKo€ YTBEPXKIEHWE HE BbIACPKUBaAET
npoBepku. TeopeTnueckast M MpakTUIecKast MCUX0-
JIOTUSI U OOBIYHBIA KUTEHCKUI OMNBIT TOBOPST
O TOM, YTO YEJOBEK — IIPOAYKT BOCHUTAHUS,
obpazoBaHus1, MPodecCUOHATbHOIO U KMU3HEH-
HOTO OIIbITa, OKpYXKarlleid ero coluajlibHON
1 MTHGOPMAIIMOHHOM Cpelibl, TUTS CBOETO BPEMEHMU.
Marpuila BOCIIpUSATHSI U MUPOBO33pPEHUE 3aKJia-
JIBIBAIOTCSI ¥ UeJIoBeKa €llle B IETCTBE U, aKTUBHO
pa3BUBasiCh B MOAPOCTKOBOM BO3pacTe, OKOH-
JaTeJbHO (POPMUPYIOTCS K MOMEHTY TMOJIYyYEeHUS
BBICIIIETO OOpa30BaHUS, YacTO He IpeTeprieBas
KapJIWHAJIbHBIX U3MEHEHUI B T€YEHUE >KU3HU.
ApOUTp 31ecCh HE MBISIETCS WCKIIOUEHUEM.

HauBHo yTBep:kaaTh, 4To nMpodeccroHalbHas
MOJATrOTOBKA W OMNBIT apOMTpa OrpaxaaroT ero
OT HaJIMYUs BO3MOXKHOW MpPeaB3sSITOCTU, CBOI-
CTBeHHOI BceM oasiM. KoHeuHo, yeM BhIle 00pa-
30BaTeIbHBINA YPOBEHbD, IIMPE KPYro3op U OOJIbIe
OIIBIT, TEM BEPOSITHEE YEJIOBEK TOTOB IMOIHSTHCS
HaJ CTaHAAPTHOI MaTpulieil BocripusaTus. B To xke
BpeMsI MHOTOJIETHUI CTax Moayac MPUBOAMT K 3aKO-
CTeHEHMIO U PUTUAHOCTU, KOTJAa yTpauuBaIOTCS
TMOKOCTb MBIIIJIEHUS U OTKPBITOCTH K HOBOMY,
KOTOpBIE TaK BaXXHbI B COBPEMEHHOM OBLICTPO MEHSI-
foreMcs Mupe. OCoO6eHHO OTYETIUBO ITO MPOSIBIISI-
€TCS1 B MOMEHT CMEHBI TTIOJIMTUYECKUX U DKOHOMU-
yecKux (hopMallvii, Korma He3bl0JaeMble, Ka3aaoCh
Obl, UCTUHBI MOABEPraloTCs KapAuHaJIbHOMY Tepe-
cMmoTpy. Hampumep, CylliecTByeT IIMPOKO pacmipo-
CTpaHEHHOE MCKaXXE€HUE BOCIIPUSITHS, TPU KOTOPOM
YeJIOBEK OTOMpAaeT U3 MH(GOPMAIIMOHHOIO MOTOKA
TOJIBKO T€ (haKThl, KOTOPBIE MMOATBEPXKIAIOT CIOKUB-
IIyI0Csl y HEro KapTuHy mupa (confirmation bias).

NubiMu cJloBaMu, MHOTOJIETHU
npodeccruoHaIbHbBI OMNBIT HE TOJIBKO TIpeu-
MYIIECTBO, HO MW HEJAOCTAaTOK: OH HEU30eXHO
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JeTepPMUHUPYET MOJAX0/ apOuTpa K paccMaTprBa-
eMoil cuTyauuu. ¥ JaBHO pabOTalolIero apouTpa
nogyac BO3HMKAeT mpodeccuoHalibHas aedop-
Malus, Korjaa OH Ha OCHOBE CBOEI0O IPOIILIOTO
OonbITa TIPUXOAUT K OTNpeAcIeHHBIM BBIBOJAAM
yXXe B Hayajie mpoliecca, Imocje O3HaKOMJICHUS
C UCKOM M OT3bIBOM. B 3TOM cilyyae BO3HU-
KaeT PUCK, YTO BCE MOCJEIYIOIINe apryMEHTbI
U MPUBOJMMBIE B XOJAE Mpolecca M CAylIaHUil
JloKa3zaTeJbCTBa CTOPOH OyIyT BOCHPUHUMATHCS
apOUTpOM uepe3 MPU3My TOATBEPXKICHUS YXKe
CJIOXUBIIIEHCS Y HETO M3HAYAJIBHO KapTUHBI JIefa.

Ecam cyrh crmopa He HOBa M CTOPOHBI
HaxXoAsITCI B COIOCTABUMBIX «BECOBBIX KAaTEro-
pusix» (rOCKOMMAaHUSI MPOTUB TOCKOMITAHUH,
yacTHasi KOMITAaHUSI MPOTUB YacTHOM U T.II.),
KakK 3a4acTylo M ObIBaeT B CTAaHAAPTHBIX Ipoleccax
B paMKax OJTHOW IOPUCAMKIINU (TaK Ha3bIBacMbIe
BHYTPEHHHUE CITOPbI), TO MPEAB3SITOCTb MTPOSIBISAETCS
B MeHblIeit Mepe. OMHAKO B CJIOXKHBIX TpaHCIpa-
HUYHBIX CTIOpax, TJe B TOM YMCJIe CTaJKUBAIOTCS
pa3Hble KyJIbTYpbl, OOblYau AEJIOBOro obopoTa,
IOpUANYECKUE KOl U TPaaullMU, HE TOBOPS
YK€ O reomnoJiMTUYecKux dakTtopax, mpoodjiemMa
NpPeaB3sITOCTU TPUOOpPETAeT OCOOYIO OCTPOTY.

I1pu 3TOM CcamM apOUTP MOXKET HE OCO3HABATh
M axe OTBepraTh HajJudue y cebds KaKou-1mdo
MPEAB3ITOCTH — 3TO TaK Ha3bIBagMasl HEOCO3HaHHasI
npeaB3sIToCTh (unconscious bias). OHa cyllecTByeT
Ha pa3HbIX YPOBHSIX U MOXET MPUHUMATh popmMy
MPEAB3ATOCTU 1O TEHASPHOMY, pPACOBOMY, HAlIMO-
HaJIbHOMY, THUYECKOMY, PEIUTHO3HOMY, reorpa-
(huyeckomMy, MOTUTUYECKOMY, 0OPa30BaATEILHOMY,
COLIMAIbHOMY, KJIACCOBOMY, KOPITIOPaTMBHOMY,
npohecCHOHATBLHOMY, SI3bIKOBOMY I MHOTUM JIPYTUM
MpU3HAKaM, a TAKXKE UX COUYETaHUI0. TakKe YeTOBEKY
CBOMCTBEHHO C OOJIBIIIUM AOBEPUEM OTHOCHUTHCS
K «CBOMM» — HOCUTEJISIM MPUBBIYHOTO KYJBTYP-
HOTO U TTpoheCCUOHATBLHOTO KOJa, KOTOPBIN Tak
WIYM MHaYe BKJIIOYaeT B ceOsl BCe BBIIICTIEPEYC-
JICHHbIC MPU3HAKM, HEXEJIU K 4yXaKy, He BITUCHI-
BaloIIEeMyCcsl B 3HAKOMYIO MaTPUILy BOCIIPHUSITHS.

Kak u3BecTHO, cyliecTBeHHas 4acTh HauboJiee
KPYITHBIX Y CJIOXHBIX TPaHCTPAHUUYHBIX CIIOPOB
C yJacTMeM POCCUMCKMX CTOPOH paccMaTpuBa-
€TCSl B MTHOCTPAHHBIX apOUTPa’kHbBIX MHCTUTYTAaX.
ITpu aTOM MpakTUKa BeAyLINX 3apyOeKHBIX apOu-
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TPaxKHBIX THCTUTYTOB MTOKA3bIBACT, YTO POCCUICKUE
apOUTpBI BEIOMPAIOTCSI CTOPOHAMM MJIM Ha3Hava-
IOTCSI MHCTUTYTOM KpaitHe penko. Bo MHorom sto
BBI3BAHO YITOMSIHYTOW PUTUIHOCTBIO MBIIIJICHMSI:
B IIPOILJIOM CJOXMWJIOCH IIpenyOexXaeHue,
YTO POCCHUMCKUE apOUTPhI STKOOBI MOABEPKEHBI
JIIaBJICHUIO M He Bcerma o0JIafarT JOCTATOYHOM
KOMITETEHTHOCTBIO IIJISI pa3pelleHus] CJIIOXKHOTIO
crmopa. BoamoxkHo, 20—30 net Hazaa, Koriaa
poccuiickass 3KOHOMHUKA M IIPaBO HaXOIWJIVCh
B IIpollecce Mepexona, a PhIHOK TOJBKO (GOPMHUPO-
BaJICs, ISl TAKOTO B3IJIsIIa IEHCTBUTEIbHO MMEITICH
ocHoBaHMs. OJTHAKO HOBOE MOKOJIEHNE POCCUMCKIX
npodeccruoHaaoB 001agaeT HeOOXOAUMbBIM OIbITOM
1 3HAHUSIMU, TTO3BOJISTIOIINMU KOMIIETEHTHO pa3pe-
IaTh JIIOOBIE CIIOPBI C POCCUMCKUM 3JIEMEHTOM.
[Tpu 3TOM HaIIM CHIELMAIMCTHI IO CUX ITOP IIPUBJIIC-
KalOTCsT B apOMTPaKHBIN MIPOIIECC B JIYUIIEM Caydac
B Ka4yeCTBe IpeICTaBUTE e CTOPOH WJIK SKCIIEPTOB,
HO KpaliHe peIKo B KadecTBe apOUTpOB.

CremyeT Ipu3HaTh, YTO B BOIIPOCE Ha3HAUYCHUS
apOUTPOB MPUCYTCTBYET CUJIBHBIII KOHCEPBATU3M.
Tak, B JIOHDOHCKOM MEXKIyHAPOIHOM apOUTPaKHOM
cyne (LCIA) apouTtpamMu B OCHOBHOM Ha3HayaroTCs
koposieBckue aasokaThl (Queen’s Counsel, QC) —
HauOoJiee aBTOPUTETHBIC aHTJIMIICKUE OappuCTephl
(cyneoHble aaBokaThl). KoponaeBckue aaBoKaThbl
OTJINYAIOTCSI OTPOMHBIM TPOLIECCYaTbHBIM OTIBITOM
1 TIIYOOKMM 3HaHMEM IIpaBa M, KaK IIpaBUJIO,
HEOTHOKPATHO CTAJIKMBAJIUCh C TPAaHCTPAHUYHBIMU
criopamu. [Ipm 3TOM cpena KOPOJEBCKUX alIBO-
KAaTOB IOCTATOYHO OJHOPOAHA: 3TO B OOJBIIMHCTBE
cBoeM BbIMyCKHUKM KemOpumxka m Oxkcdopaa,
MpUHaIIeKaIIe K JOCTAaTOYHO 3aKpBhITOM Y3KOM
coManabHOl M mNpodeCCUOHAIbHON TpyIIe.

Ha coBpeMeHHOM 3Tame QopMUpOBaHUE
MaHeIN MIPUCSDKHBIX B CYAE MPUCSKHBIX U3 TIPEI-
CTaBUTEJICH TOJIBLKO OJHOTO CJIOSI OOIIeCTBA CUMTA-
eTCsT HeAOIMYCTUMBIM — TTOYEMY K€ TAKOM ITOIXOI
COXpaHsIeTCsI B MEXIYHapOoIHOM apoutpaxke?
Benp ecnu Bce apOUTPBI, BXOASIINE B COCTaB

apouTpaxa Mo aeday, objamaroT OAWHAKOBBIM
KyJIBTYPHBIM KOJIOM, OMBITOM M OOpa3oBaHUEM
M HaxodsATcsl B OJMHOW U TOM XKe MHMOpMaIm-
OHHOM cpene, BO3pacTaeT PUCK BO3HUKHO-
BEHUS Yy HMUX OOIlIeil abeppallMu BOCIIPUSITHUS.

Cuurtaercd TNpaBUJIBHBIM  00SI3BIBATh
MPUCSKHBIX BO3AEPKUBATHCS OT O3HAKOMJICHUS
¢ nHpopMaIMed O caylaeMoM fese, MpeacTaB-
neHHoit B CMMUW 1 MHBIX BHEIIHUX UCTOYHMUKAX.
Hanpuwmep, B CIIIA npu paccMoTpeHUr Haubosee
CJIOXXHBIX JIeJT TIPAKTUKYETCSI TaK Ha3bIBaeMOE CEKBe-
CTUPOBaHUE XIOPU MPUCSKHBIX (jury sequestration),
KOrIJa TIPUCSDKHBIX Ha BpeMsl TIpoliecca U30JIMPYIOT
OT BHEIIIHErO BJIUSHUS — pa3MellaloT B OTeJie
C OrpaHUYEHUEM JIOCTYIIa K TEJIEBUACHUIO, MHTEP-
HeTy U neyaTHeiIM CMMU. Bce 3T Mepbl TpHU3BaHbI
BOCMIPEMSATCTBOBATH (POPMUPOBAHUIO Y MPUCSKHBIX
npeayoexXneHns TPy BBIHECEHU N pellieHus1. ApOUTp
K€, HAIPOTUB, MOCTOSIHHO HAaXOIUTCS B MH(MOpMa-
IIMOHHOW Cpele, Te MOXET MPOABUTAThCS JOCTa-
TOYHO OJJHOCTOPOHHSISI MOBECTKA. [eornoauTnueckue
peaJiuy CEeroIHSIIIIHEero MyUpa 1 KeCcTKask MeXayHa-
pomHasi KOHKYPEHIIUS MPOSIBJISIIOTCS B arpeCCUBHOM
M moaJac OJHOHAIMpPaBJIeHHOM MH(MOPMAIIMOHHOM
(boHe, KOTOPBIIT HE MOXKET HE BJIMSTHL Ha apOUTpa.

ABTOpPY MNOPUXOAUIOCH CTaJKUBAThCS
C MHEHHEM O TOM, UYTO JaxkKe HauOoJiee OIbITHbIE
W aBTOPUTETHbIE OpUTAHCKUE apOUTPHI HE Bceraa
B TTOJTHOI Mepe MOHMUMAIOT CHeln(pUKY poccuii-
CKMX CIIOpOB, YTO 3aMETHO B HEKOTOPHIX
pelIeHUsIX. DTO He SBJSETCS WCKIIOYUTETbHO
poccuiickoit mpobjaeMoil — CXOXHe CUTyaluu
BO3HUKAIOT B TPAHCTPAHWYHBIX CIIOpaX ¢ y4acTUEM
CTOPOH U W3 APYTUX IOPUCAUMKINN C OTIUYHBIMU
OT aHIVIO-CaKCOHCKMX TPAIULIMSIMU, HaripuMmep 13 Kurast.

ABTOp CKJIOHEH COIJIaCUTbCSI C JOPAOM
CammurHoM (Jonathan Supmtion), ObIBIIUM Cynbeit
BepxoBHoro cyna AHriaMu, B TOM, YTO HE CJIEAyeT
NpeyBeJUYNBaATh 3HAYEHUE WHIUBUAYATbHOTO
SMITUPUYECKOTO OITbITa CYIbM IO CPaBHEHUIO
C OIOCPeNOBaHHBIM OIBITOM® (Vicarious experience)’.

B punocoghuu u ncuxono2uu nood uHOUSUOYALLHBIM, WU HENOCPEOCHBEHHBIM, ONbINOM NOHUMAEMCSL ONbIM KOHKPENHO20
YeI0BEKA, OCHOBAHHDIIL HA €20 HeNOCPEOCTBEHHBIX NEPENCUBAHUAX U HUKAK He CEA3AHMbLIL C ONbIMOM Opyeux Jroetl uiu
CYUeCmEYOWUMU HA SMOM CYEM 3HAHUAMU, O0OCMAMU U M. 1N., MO20d KAK ONOCPeO08AHHbII ONbIN OCHOBAH HA NPUOODENeHHbIX
SHAHUAX U UHpOPMAYUL, HO HEe HA JUYHOM NePelCU8aHuy (Hanpumep, Npouyumamy 6 KHuee O A008UMbIX 3MesX — Mo
ONOCPe00BanH bl ONbIM, d ObIMb YKYUEHHbIM A008UMOL 3Meell — HeNOCPeOCMBEeHHbIIL).

7 Sumption J. Law in a Time of Crisis. Home Truths about Judicial Diversity. 1921. P. 118.

36 | Arbitration.ru



OnHako JaHHas MO3UIMS CIpaBelIMBa MpPexae
BCETO /Ul BHYTPEHHUX CITOPOB M HECKOJIBKO Ocade-
BA€T B OTHOUICHUU TPAHCTPAHUYHBIX CITOPOB, KOTIA
MHOTOOMBITHBI apOUTp U3 OJHON IOPUCIUKIINU
MOXET H€ B IMOJIHOI Mepe TMTOHMMAaTh OCOOEHHOCTH
KyJbTYpbI BeleHUsI Ou3Heca U CelM(PUKU OTHO-
IIEHU CTOPOH CIlopa U3 IOPUCIUKIINU C CYyIIe-
CTBEHHO OTJIMYAIOIIIMMUCHI MEHTAJIUTETOM U TTPABO-
BbIMU TpaguuusiMu. [TpobiiemMa 3akioyaeTcs B TOM,
YTO B OTCYTCTBHME JIMYHOTO OMbITa apOUTPHI U3 OTHO-
POIHOWM Cpelbl CKIOHHBI MOJaraTbCd Ha KOJUIEK-
TUBHBIA SMITUPUYECKUI OIIBIT, BbIPpAaOOTaHHBIN
MMEHHO B 2TOl cpene (IOpUCAUMKIIMU), U OIIBIT,
CJIOKUBILUICSI B UHOU, OTJIMYHOM CpeEle, MOXKET
HE BOCTIPUHUMATBCS MU BCJIEACTBUE KOTHUTUBHOTO
nckaxeHusi. Bo3MoOXHO, CBOIO pOJIb 3[Ie€Ch UTPaET
U HaJW4re HEeOCO3HAHHOM TPEeaB3SITOCTH apOuTpa.

EnvHCTBEHHBIM JEUCTBEHHBIM CITOCOOOM
MOCTUXXKEHUSI cOaJlaHCUPOBAHHOU MO3UILIMU
apOUTpaKHOTO TpUOyHajla B TpaHCTPaAaHUYHOM
CIiope MpeAcTaBJIsIeTCS OUBEpCcCU(UKAUSI €ro
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cocTaBa M IIpUBJIEYEHME B KadyeCTBe apOUTPOB
npodeccruoHanoB, 0bJiafaIUX He TOJbKO Ty0o-
KVUMHU 3HAHUSIMU TIpaBa U PBIHOYHOW NMPaKTUKH,
HO U CIIeHM(PUIECKUM PETHOHAIBLHBIM OITHITOM.

Ckopee Bcero, HeOCO3HaHHas TpenB3si-
TOCTb apouTpa HeuszoexHa. OgHAKO 4YeM BBILIE
IuBepcudUKaMsg cocTaBa apOUTpaxka M IIMpe
MEXIYHapOOHBIN OMNBIT apOUTPOB, TEM MEHBIIIE
BEPOSITHOCTb, UTO y BCEX OyAeT WACHTUYHAS
HEOCO3HaHHasl TIPeaB3sITOCTh, M OOJIbIIE IIIAHCOB,
YTO B XOJI¢ 00CYKICHMS apOUTPHI C pa3HOCTOPOHHUM
OITBITOM CMOTYT BhIpabOTaTh HanboJIee B3BEIICHHOE,
cOajtaHCMpOBAaHHOE W HEIIPEAB3STOE pelleHUE.

CamMmuMm ke apOuTtpaM HeoOXOAUMO
NOMHUTh O CYIIECTBOBAHMM HEOCO3HAHHOM
NpeaB3SITOCTA KaK HEU30eXXHOTO WCKaXKeHUS
CO3HAHUS U CTPEMUTBCSI K MaKCHUMaJIbHOMI
OCO3HAHHOCTU TIpU (POPMHUPOBAHUS CBOETO
MHEHUS II0 [eNIy, PYKOBOICTBYSICH DPa3zyMoOM,
apryMeHTaMHM CTOPOH, (akKTaMM M JTOKa3aTeslb-
CTBAMU, a HE ITOJCO3HATEIbHBIMU YOCKICHUSIMU.
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NMPEAOTBPATUTDb HEJ1b3A
NMPEOAOJIETh: MIPOBEPKA
BO3MOXXHOW NPEAB3ATOCTU
APBUTPA HA 3TAIIE
OOPMUNPOBAHUA TPUBYHAJIA

[ TamoesHa Heeeeea

COB8eMHUK, COpyKogooumesib HaNPAseHuUsl
Men0yHapoOHoz0 apbumpaxca,

AbB «Ezopos, NyauHckuli, ApaHacbes

U hapmHepol», Mockea

[Ipeds3zamocmb ecmov mseuatiulee npecmynienue UHmMeIeKmd.
Hmpe Jlakamoc, mamemamux, memo0onoe HayKu

U A KOTO He CeKpeT, YTO OeCHpMCTPACTHOCTL apOUTpa SIBJSI-

eTcsl (GyHIAMEHTAJIbHBIM TIPUHIIUIIOM MEXIYHapOAHOTO apOu-

Tpaxa. OmHAaKoO Ha TpakKTUKe M00MThCS (opMupoBaHUS abCco-

JIIOTHO OeCcHpUCTPAaCTHOTO TPUOYHaa OKa3bIBAETCS HE TaK MPOCTO.

OuYeBUAHBIM SIBJISETCS JIMIIL TO OOCTOSTENbCTBO, UTO MPEAOTBPATUTh

BO3HUKHOBEHME MPOOJIEMBI JieTye, YeM paboTaTh ¢ MPEIB3SITOCThIO YKe Ha3Ha-

yeHHoro ap6butpa. Kak e pacro3HaTh IOTEHUMAIbHYIO TPEAB3SITOCTH

U KaKMMW WHCTPYMEHTaMHU [UJIsS 3TOTO0 MOXHO BOCHOJb30BaThCs?

OTBeThI HA 3TU BOIIPOCHEI BO MHOTOM 3aBUCSIT OT TOIO, ¢ KAKMM TUIIOM

MPEenB3SITOCTU CTAJKMBAETCS yJYaCTHUK Mpollecca. Bo3aMokHyI0 TpeaB3s-

TOCThb apOuUTpa MOXHO pas3aeluTh Ha JBa YCJIOBHBIX THIIA:

1. OOBekTHMBHAsI MPEAB3STOCTh, B OCHOBE KOTOPOI JieXXaT OYEeBUIHBIC

U TOpoBepsieMble TIPEAIOCHUIKM — Harpumep, (puHaHcoBasT 3auH-

TEepPEeCOBAaHHOCTh apOUTpa B HCXONE J1eja, HaJludyue POJCTBEHHBIX

unm  npodecCuoHalbHBIX CBS3€ CO CTOPOHAMM cIlopa

U UHBIE 00CTOSITENILCTBA, CBUIAETEIBCTBYIOIINE O KOH(MINKTE UHTEPECOB.

2. Heoco3HaHHas MpeaB3SITOCTh, OOYCIOBIEHHAs! HEBOJbHBIMU KOTHU-

TUBHBIMUW MCKaXEHUSIMU, KOTOPHBIE BIUSIOT Ha MPOLIECC MPUHSITUSI
pelieHus apouTpPOM.

BaxxHo mNomYepKHYTb, YTO KOTHUTHUBHbBLIE WCKaXEHUS TMPUCYIIU
NpakKTUYEeCKM BCEM JIOASAM, IIOCKOJbKY, TpHUHUMASA peUIeHU,
MbI UCITOJIb3YEM HE TOJBKO pallMOHAJILHOE, HO U UPppaLlMOHAJbHOE MBILIJIEHUE,
TO eCTh MoJjiaraeMcsl Ha 4yBCTBa, SMOLIMU, MHTyuLMI0. HecoMHeHHO, apOuUTp
Kak mpodeccruoHal CBOEro jeja cTapaeTcsl COXpaHATh HEUTpalIuTeT U UATH
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mo MyTU  paluMOHaAJIbHOTO BBIOOpA.
OIHAaKO HEKOTOpPbIe JIOBYIIKU MBIIIICHUS
IEeHCTBYIOT HacTOJBKO He3aMeTHO,

YTO Jaxke CaMblii OMBITHBIA U OOBEKTUBHBIN
CIEeMaJUCT HE MOXET UM TIPOTUBOCTOSTh.
OaHuUM U3 Haubojee pacrpocTpaHEHHBIX
KOTHUTUBHBIX MCKaXXCHUM SIBISIETCS 3TOLECH-
Tpu4yeckoe MucKaxeHue (egocentric bias)
— TEHIAEHIMS CIUIIKOM CHMJBHO ITOJlaraThbCs
Ha CcOOCTBEHHOE BOCIIpUSITHUE U/UJIU UMETH
HeoOOCHOBAaHHO BBICOKOE MHEeHHEe O cebe!.
[MpounnoctpupyemM JgaHHOE SBJEeHUE
Ha TmipuMmepe. B pamkKax 3sKcmepuMeHTa
«ITokaszarenun oTMeHBI»? cyaeir usz CIIA
MOTNPOCUJIM OLIEHUTh, KakK 4YacToO B TeYeHME
UX Kapbepbl BBIIIECTOSIINE CYIbl TIepe-
CMaTpUBaAJU BBIHECEHHBIE WMU pEIICHUS.
CyabsaM OBbIJIO MPEAOXEHO OTHECTU ceods
K OJHOI W3 4YeThIpeX IpyIIl B 3aBUCUMOCTU
OT TIpPOIleHTa OTMEHBI aKTOB, Ile rpynna 1|
oosee 75% ormeH, rpynmna 2 6osee 50%,
rpymnma 3 — 6omnee 25%, rpymnma 4 — meHee 25%.
56,1% pecrOHOEHTOB OTHECIU cebs
K MocJeAHel rpynme (TeX, YbM pelIeHUs] 0TMe-
HSIIOTCS peke Bcero) u Juiib 4,5% — K mepBoii
(TO €cTh K YMCIly Te€X, YbM pEIIeHUS 4acTo Iepe-
cMaTpUBAIOTCSI APYTMMU UHCTaHIMgIMU). [lpu
3ToM 90% cyneit OTMETUIN, YTO KaK MUHUMYM
MOJIOBMHA UX KOJJIET UMeeT 00Jiee BBICOKMIA MoKa-
3aTesib TepecMOoTpa pellieHuid, Y4eM OHU CaMMU.
OnacHOCTb 3TOLEHTPUUECKOTO MCKaXKEHUS
COCTOUT B TOM, 4YTO apOuTp, yOekXKIeHHBIN
B CBOell TIpaBOTe, MOXET UTHOPUPOBATH
00BbeKTUBHBIE (PAKTBl U apryMeHTbl CTOPOH,
He 3aMeyasi COOCTBEHHBIX omnOoK. [1pu aTom
OH HE OCO3HAET CBOCH MPEenB3SITOCTU M YBEPEH,
YTO CHMOoco0eH OOBEKTUBHO PacCCMOTPETh
JIeJI0O BHE 3aBUCUMOCTU OT OOCTOSITEJbCTB.
Y4yuThiBass HECOBEPIIEHCTBO IIpolecca
MO3HaHUS, 3aadya KOHCYJIbTAaHTOB — IMOA00paTh
TaKoi cocTaB TpuOyHasa, KOTOPHI MO3BOJUT

! Arbitral Decision-making: Art, Science or Sport? Lucy Reed / The Kaplan Lecture. 2012. URL: https:

CHU3UTh BEPOSATHOCTh KaK OObEKTUBHOM, TakK
M HEOCO3HAHHOUW TPEeAB3ITOCTU apOUTPOB.

Kakue e ¢pakKTopbl
caieayeT ydecTb Ha 3Tane
dopmMunpoBaHusa TpubyHana?

NHoe

OnbIT

My6aunkauun

TecT Ha KOHQAIMKT MHTEPECOB

3Hail épaea u 3Hail cebs: moeda 8 movicsaue OUME
He nomepnuulb NOPANCeHU.

Cynb 1301, noakosoodey,

Ecnu nmeno paccmMaTpuBaeTcsl  KOJJIETH-

aJbHO, TO TIPOBEPKY BO3MOXHOW TpeaB3s-

TOCTU cJeAyeT IPOBOJUThL MO TpeM (poHTaM:

1. B oTHomeHnu apoMTpa, HA3HAYEHHOTO OMIO-

HEHTOM: HEOOXOAUMO 00eCneunTh OTCYT-

CTBME HETaTUBHOU MPEIB3SITOCTH, 3asIBUTh

000OCHOBaHHBIE BO3paXXEHUSI TIPOTUB

Ha3HaYeHUs apOUTpa IPU BO3SHUKHOBECHUH

JIIOOBIX COMHEHUI B €ro 00BbeKTUBHOCTH.

2. B oTHOIEHHHM CBOEro apouTpa: cjeayeT

HaWTU Takoro KaHAuIaTa, KOTOPOMY

MCUXOJOTUYECKN KOMMPOPTHO B3aUMO-

JNEWCTBUE C HA3HAUUMBIIECH €ro CTOPOHOM

cdn.arbitration-icca.

org/s3fs-public/document/media_document/reed_tribunal decision-making.pdf.

2 Behavioral Insights into International Arbitration: An Analysis of How to De-Bias Arbitrators, Jan-Philip Elm. URL:

http.//ssrn.com/abstract=2973266.
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M KOTOPBII TTOMOXET TMPEOA0eTh KYJb-
TYpHbI€ pa3Juuusl MeXIy CTOPOHaAMU
u apoutpamu. «Ha3zHadyeHHBI CTOPOHOI
apOuUTp He MOXET ObITh aJBOKATOM
WA pabOTHUKOM CTOPOHBI, HO MOXET
U JIOJDKEH WUTPATh TOJIOXUTEIBHYIO POJIb» °.
3. B oTHomeHuH mnpeacenaTelbCTBYIONIETO
apouTpa: Kak MUHUMYM HY>KHO TOOMBAThCS
OTCYTCTBUSI HETAaTUBHOW MPEAB3SITOCTH.

OcHoBoronararolein npu (GopMUpOBaHUU
TpuOyHana sBIASeTCS NOCKOHaJbHas IpOBEpKa
MNOTeHIMAJbHBIX KaHAWAATOB Ha HaJludue
KoHpMKTa MHTepecoB. [loacropseM 1S pereHust
9TOW 3amayM ciayxaT PykoBoasginue TpuH-
UMbl OTHOCUTEJIBbHO KOHGMJIUKTA HHTEPECOB
B MEXIyHapOJIHOM apOuTpaxe, pazpaboTaHHbIE
Me:xnyHapoaHoM accouanueil ropuctos*. JaHHbBIA
JIOKYMEHT He MMeeT 00s3aTe/IbHON CUJIbI, OTHAKO
MOJYyYUJI B apOUTPaKHOM COOOIIECTBE ITMPOKOE
MpU3HaHKE U TTOBCEMECTHO MPUMEHSIETCS Ha MpaK-
TuKe. B PykoBoasimux NpUHIIMIIAX COAECPXKUTCS
HeucuepnbIBalOIIUiA MepeyeHb HauboJiee SIBHBIX
0OCTOSITENILCTB, KOTOpPbIE MOTYT (POpMHUPOBATH
KOH(IUKT UHTEPECOB, B YACTHOCTU TPYIOBbIE OTHO-
IIEHUSI MOTEHIIMAJIBHOTO apoUTpa ¢ yYaCTHUKAMU
npoiiecca, uHasi popma UHAHCOBOW 3anMHTEpe-
COBAaHHOCTH, PETYJISIPHOCTb Ha3HAYECHUSI OJTHUMU
U TEMU Xe€ KOHCyJbTaHTaMu U T.II. O HaJIuduu
KOH(JIMKTa MOTYT CBUIETEIbCTBOBATh U OOCTOSI-
TeJIbCTBA, HE MEepeyMrcieHHble B PyKoBomsImmx
MpPUHIIMITAX, a 3HAUYMUT, Ha TIEPBOM 3Tare HeoO-
XOAUMO cOoOpaTh BCIO NOCTYITHYIO WH(MOPMAIIUAIO
0 MOTEHIMATbHBIX apOUTpax, YTOOBI UMETh BO3MOX-
HOCTb IPU HEOOXOJAMMOCTU 3asIBUTHb WX OTBO..

Jnsg mpoBepKM Ha Haluyue KOHGJIMKTa
MHTEPECOB MOXHO HCITOJIb30BaTh aBTOMAaTU3U-
poBaHHbIE MHCTPYMEHTHI, Takue Kak Conflict
Checker ot Jus Mundi® nimu Arbitrator Intelligence

Reports®. B HUX comepskaTcs arperMpoBaHHBIE
JaHHbIe 00 M3BECTHBIX CIIELIMATIMCTaX B 00JacTU
apOuTpaxa, BKJIIOUask UX CBSA3U C IOPUANYECKIMU
(bupmamu, HazHayeHMs B TPUOYHaIbl, paboTy
Cc JIpYyrMMU apOuTpaMu TIpU pPaccCMOTPEHUU
pa3nuuHbix aeia. [TomoOHbIe cBeneHUS ITyOIUKY-
fotcst u Ha caiite ICC’. KoneuHo, nHdopmanus
B Takux 0azax SBJSIETCS JajieKO HE IIOJTHOU
U YK TOYHO HE MPOJUBAET CBET HA JPYXKECKHUE
WJIA POJCTBEHHBIE OTHOIICHUSI BOBMOXHBIX y4acT-
HUKOB Tpoliecca. [ToaTomy cienyeT moab30BaThCs
U APYTUMHU UCTOYHUKAMM MHGOPMAIIMK, BKIIOYast
COlLlMalbHBbIE CETM M WMHTEPHET-TIOMCKOBUKM.

IIpu obHapykeHUU KOHMIMKTa MHTEPECOB
HEOO0XOAUMO HEMEJIEHHO 3asIBUTh 00 3TOM (ecsiu
JIeJIo KacaeTcsl apOuTpa OT OTIMOHEHTa WU MpPe/i-
celaTesss cocraBa apOuTpaxka) W BO3IEP>KAThCS
OT MPEAJIOXKEHUS B KaueCTBE COOCTBEHHOTO apOuTpa
KaHAUAATYPbI, Ybsl OOBEKTUBHOCTh COMHUTEJIbHA.

Ha BTopom 3Tame Bac >kaeT 06ojiee TBOpYe-
cKasl 4acThb aHajlM3a — MUCCAeIOoBaHUE MHEHUS
apbuTpa Mo BoOIpocaM, 3aTparuBaeMbIM
B OTHOocuMoM Jene. PeneBaHTHyIO uUHQPOpP-
Mamuio MOXHO TIOYEPHHYTh U3 TYyOIMKAIMA,
KOMMEHTapueB, BBICTYIJICHUN  apOuTpa
Ha TpOo(ecCUOHATbHBIX MEPOTPUITUIX U T.II.

BaxxHocTh paHHOTrO »Tama oOycJOBJIeHA
TeM, 4TO apOUTp, MyOJMYHO BBIPA3UBIIUI CBOE
MHEHHE 110 TOMY WJIM MHOMY IPaBOBOMY BOIIPOCY,
C BBICOKOI CTEIMEeHbIO BEPOSITHOCTU OYAET OTCTau-
BaTh CBOIO TMO3ULIMIO U B HajbHeueMm. [TogooHoe
MOBEICHUE MOXET ObITh OCHOBAaHO Ha TaK Ha3bIBa-
e€MO MpeaB3SITOCTU MOATBepXIeHUS (confirmation
bias) — cTpeMJIeHUM UCKaTh U MHTEPIIPETUPOBATH
Takylo MH@OpMalMIO WJIW OTAaBaTh IPEAIO-
YTEeHHME TaKoi MH(pOPMAlIMU, KOTOpas COTJIacyeTcsl
C €0 TOYKOI 3peHHUsI, YOeXKIeHUEM WITA TUITOTe30i1%.

CamMo mno cebe Haauuue MNOyoJUKaAUKR
MO ompeAeIeHHOMY MPaBOBOMY BOIIPOCY B TpaK-

3 De Fina A. The Party Appointed Arbitrator in International Arbitration — Role and Selection. Arbitration International.

1999. Vol. 15. No 4. P. 382.

* IBA Guidelines on Conflict of Interest in International Arbitration.

S URL: https://jusmundi.com/en/conflict-checker.

¢ URL: https://app.arbitratorintelligence.com.
7URL: https:

iccwbo.org/dispute-resolution-services/arbitration/icc-arbitral-tribunals/.

8 The Roles of Psychology in International Arbitration, edited by Tony Cole. URL: https:,

sussmanadr.com/wp-content

uploads/2018/12/Biases-and-Heuristics-Sussman-no-TOC-Kluwer-book-chapter-2017.pdf.
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TUKE apOUTpakeil He paccMaTpUBacTCs B KauecTBe
JIOCTATOYHOTO OCHOBAaHMS IIJIsI OTBOJA apouTpa’.
B T0 ke BpeMsl 0ueBHIHO HEpa3yMeH BBIOOP B Kade-
CTBe apOMUTpa JINla, KOTOPOE paHee HeOTHOKPATHO
3aHUMAJIO MIPABOBYIO TTO3UIINIO, IPOTUBOIOJIOXKHYIO
MO3UIIMY Ha3Havamwlleil cTtopoHbl. Eciam ke
PUMCK MPEeAB3SITOCTU TOATBEPKASHUST OOHAPYXEH
y KaHAUIAaTa OT OMIMOHEHTOB, CTOUT YABOUTH YCUIIUSI
10 TTOMCKY OCHOBAHUI /ISl OTBOJA TAKOTO apOUTpa.

CrenyloluM 1I1aroM B paboTe ¢ BO3MOXKHOM
MPEAB3SITOCTbIO apOUTpa SIBISIETCS aHAIU3 €To
MpodeccMoHaTbHOTO U MHOTO XKU3HEHHOTO OTBITA.
WccnenoBanus B 00JlacTA MNCUXOJIOTUU apOM-
Tpaxa JIeTKO OOBSICHSIIOT HEOOXOAUMOCTDb TaKOM
npoBepku. Tak, y4eHbIe CMOIEJIUPOBAIN CIIOP
MEXIy MHUMBIM OpOKEpPOM U TPOU3BOIUTEICM
npoaykiuu. CyTh criopa CBOAMJIACH K ITPaBOMEP-
HOCTM PacTOPXKEHUSI KOHTpaKTa 10 MHUIIATHUBE
Opokepa. PaccMoTpeTh MOJEIbHBIN CIOp Mpe-
JIOXKUJIM TPYIITe apOUTPOB, OJIHA YACTh KOTOPBIX
Ha caMOM JieJie COCTOsIa U3 MPpodecCOHATbHBIX
OpOKepoB, a BTOpas uMeJa AeJIo C MPOU3BOJACTBOM
ToBapoB. [IpoBeneHHOE ucciiefoBaHUE TTOKA3aJlo,
YTO B 3TOM CMOAECIUPOBAHHOM CITOpE apOUTPHI,
KOTOpbIE MUMEJIN OIBIT pabOThl OpoKepaMu, ObLIU
ropasao 0oJjiee CKJIOHHBI MOBEPUTH B IMO3UIIUIO
Opokepa, dYeM apOuTpni-npousBoguTenan'’,

YcnoBHYIO nupaMuay ¢daxkTopos,
WMEIOIIMX 3HAYEeHWE MPHU OLEHKE BO3MOXHOM
NpeaB3sITOCTHU apoburpa, 3aBepIIAlOT:

* TICUXOJIOTUYECKHUU MOPTPET JIUYHOCTU
C aKLIEHTOM Ha XapaKTePUCTUKU, 3HAUMMbIE
JIJIST BBITIOJIHEHUSI POJIX apOuTpa: crnocod-
HOCTb K KOJUIEKTUBHON paboTe, caMOo-
LIEHKa, COLIMaJIbHbIE YCTAHOBKM, BOJIEBbIE
KayecTBa U T.1I.;

*  KYJBTYPHbI KO — 0COOEHHOCTU MUPOBOC-
NpUsATUS U TIOBEIEHUS B AEJIOBOU cpene,
00yCJI0BJIEHHbIE TOMUMO MPOYEro MpruHaI-
JIEXXHOCTBIO apOUTpa K TO! M MHOM HallM-
OHAJILHOM KYJIBTYpE;

e JpyTue GaKTOpHI, 3aBUCSIIUNE
OT KOHKPETHBIX OOCTOSITENILCTB CIIOpa.
Hanpumep, oueBMIHO, 4YTO OTBET-
YUKy 10 JeJy O B3bICKAHUU YOBITKOB,
CITPOBOLIMPOBAHHBIX pa3iuBOM HedTH,
He cjieayeT Ha3HayaTh apOUTPOM 4YJieHa
00IIeCTBEHHON OpTraHuU3alUY MO 3alIUTe
MOPCKOM Cpebl.

KoHneuno, nameko He Bcerma yaaeTcs codpaTh
JOCTaTOYHO CBEACHUI O KaHAUAATE, €CJIM KOHCYJIb-
TAHT HE 3HAKOM C HUM JU4YHO. UMEHHO MmosTomMy
KOHCYJBTAHT JOJIKEH TTOCTOSTHHO TIOMAEPXKHU-
BaTb M paclIUpsTh NMpodeccuoHaabHbIE CBSI3U
B oOJlacTH apOuTpaxka: TaK OH CMOXET TOMOYb
KJIMEHTY C BBIOOpOM apOuTpa U OOecCIeyuTh
¢opMUpoBaHUe cOaTaHCUPOBAHHOTO TpUOYyHama.

? Cm. deno Urbaser SA and another v. Argentina, ICSID Case No ARB/07/27 (Decision on Claimants’ Proposal to Disqualify).
10 The Roles of Psychology in International Arbitration, edited by Tony Cole. URL: https://sussmanadr.com/wp-content

uploads/2018/12/Biases-and- Heuristics-Sussman-no- TOC- Kluwer-book-chapter-2017.pdf.
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AHATTUTUKA | CTAHOAPTbI HE3ABUCMOCTU APEUTPOB B P®

PYCCKUN «CBETO®DOP»:
HY>XHbI 11 APYIUE LBETA?

3auyeMm B Poccum cTaHAapTbl HE3aBUCUMMOCTU apbUTPOB,
OT/INYHbIE OT MEXXAYHAaPOAHO NPU3HaHHbIX?

! s ceHTs10pss 2021 roma ToproBo-mpoMbllieHHas Imaigata P®
_ npuHsiaa IlpaBuiia 0 GeCIpUCTPAaCTHOCTU W HE3aBUCUMOCTU
. apoutpoB (nanee — INpasuna TIIIT P®)!, cMeHuBIIMe — ¢ HeKO-

TOPBIMU KOPPEKTUBAMU — TIpeAbIayInyio Bepcuio ot 2010 roma?.

HecMmoTpss Ha TO 4YTO AAaHHBIM JOKYMEHT, KaK WCXOMSIIMUA HE OT rocymap-
cTBeHHOro opraHa, a ot TIIII, HocUT peKOMeHAaTeIbHBIN XapakTep?, Tocy-
JMIapCTBEHHbIE CYAbl JOCTAaTOYHO YaCTO CCHIIAIOTCS Ha HETO B JejlaX, B KOTOPBIX
MOJHUMAETCSI BOIIPOC O HE3aBUCUMOCTH U OECHPUCTPACTHOCTU apOUTPOB*.
Ipu stom IlpaBuna TIIIl PP He eaMHCTBEHHBIH TOKYMEHT, yCTa-
HaBJIMBAIOIIUIA CcTaHAApThl He3aBUCUMOCTU apoutpoB. Tak, B 2004 romy
Bnadumup Xeaneii MexxayHapoaHasli accollalius I0OpuCcTOB onyoankoBanaa PykoBoasiiue MpUH-
npedcedamesnb PAA,  yumbl orHOCHTENbHO KOH(IMKTA WHTEPECOB B MEXIYHAPOIHOM apOMTpaxe,
napmdep Baker KOTOpbIe ObLIM M3MEHEHBI U gononHeHbl B 2014 rony’ (namee — PykoBoacTBO
McKenzie, Mockea IBA). B PykosonactBe IBA chopmyiupoBaHbl TpU CIUCKA OOCTOSTEIBCTB,
KOTOpbIE MOTYT BO3HUKHYTh MPU BEACHUU MEXIYHApPOIHOIo apOuTpaxa:

! pasuna o becnpucmpacmuocmu u nesagucumocmu apobumpos (yme. npuxazom THIT PD om 30
cenmsops 2021 200a Ne 110, ecmynunu 6 cuny 1 nosops 2021 eoda). URL: https.//mkas.tpprf.ru
upload/iblock/064/064fa 1c589a 709408 15970475 1596 5f.pdf.

2 [Ipasuna o becnpucmpacmuocmu u He3aeucumocmu mpemeuckux cyoett (yme. npuxasom TITT
P® om 27 asecycma 2010 200a Ne 39, deiicmeosanu do 31 oxkmsabps 2021 cooa). URL: https.//
mkas.tpprf.ru/ru/materials/.

3 I mpemetickux cy0oe é cucmeme TIITT PD on sensiemes 06s3amensHbim.

* Hocmanosnenue @AC Mockosckozo oxpvea om 10 oxmsabps 2011 200a no deny Ne A40-
35844/11-69-311. Apbumpsi He packpoiau UHGOPMAYUIO O MOM, YO OHU COCIOSIM 8 MPYJ08bIX
OMHOWEHUAX ¢ MEMU Jce HAYYHLIMU YUPEeNCOeHUAMU, YMO U AUuYyd, noonucasuiue 3aKao4eHus
CReyuanucmog, Komopoie 0blau npedcmasaeHsvl UCMUoOM 6 0e0.

Onpedenenue Apoumpasicrnozo cyda . Mockewi om 12 anpens 2011 200a no deny Ne A40-7193/11-
8-57. Cyo yrazan, umo exmouenue 6 cnucox apoumpoe MKAC npu TIII P® ne npomusopeyum
Ipasunam TIIII P®, max Kax OaHH®IN CHUCOK AGIAEMC DPEeKOMEeHOamenbHbiM. B ommene
apbumpasicno2o pewienus 6vii0 OMKA3AHO.

Hocmanosnenue DPAC _[losomicckoco _okpvea om 12 cenmsaops 2013 200a _no Odeny
N A65-4700/2013. B xo00e apbumpadicHoco — pazoupamerscmeéd  Omeemuukom — Obull
3asa671en 0meo0 apoumpy, mak Kak mMOm paHee HAXOOUICs 8 MpPYyOOGblX OMHOUEHUAX
C UCYOM U BNOCIEOCNBUU AGNANCA BOVUUM TOPUCKOHCYILIMOM 6 KOMRAHUU, d@PUIupoBantoll
¢ ucmyom. Cyo co ccouikoti Ha u. 3 cm. 6 Ilpasun TIIII P® npuwen x 61600y, 4mo
VKA3aHHble 00CMOAMENbCMEd HAPYWIAIOm NPUHYUn cyObeKmuHoU 6ecnpucmpacmHiocmu,
6 CA3U ¢ ueM mpebosanue 0 8bloaue UCHOTHUMETbHO2O0 JUCIA YOOBIEMBOPEHUIO He NOOAEHCUN.

> MediaHandler (ibanet.org).
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*  KpacHBIl — O0CTOSITEJIBCTBA, ITPY HATUUNHT
KOTOPBIX IOPUCT HE NOJDKEH MPUHUMATh
Ha3HaueHMeE B KaUeCTBE apOMTpa MJIU 3as1B-
JICHHBII OTBOJI IOJKEH OBITh YIOBJIETBOPEH;

* OpaHXEBbIA — TMOTpaHUYHBIE OOCTO-
SITeIbCTBA, KOTOpbIe 00s3aTeJIbHO
JNIOJKHBI  OBITh PACKPBITBI CTOPOHAM;

° 3eJIEHBIU — 0o0CTOsITEeNbCTRBA,
HE nmojJiexaimmue PaCKpPBITHUIO.

IIBeta, oueBUAHO, OBIIM BBIOpPaAHBI

Mo MPUHIMITY CBeTOo(doOpa: KpacHBII — 3ampe-
TUTEJbHBIA, OPAHXEBBIH — MNpPEAYIPEIn-
TEeJIbHBIW, 3€JIEHBIN — pa3pellnuTeIbHBIN.

PykoBoactBo IBA oueHb OBICTPO MOJY-
YUJIO MEXIYyHapoAHOE TpU3HAHUE, CETrOaHS
ero 6epyT 3a OCHOBY IpU pa3pelieHUuMr Bompoca
0 HaJIWYWU WIW OTCYTCTBUU KOHMIMKTA MHTE-
pPECOB HE TOJILKO BEAYIIME MEXIYHApOIHbIE apOu-
TpaxxHble MHCTUTYTHI, Takue kKak ICC, LCIA, SCC
U JIp., HO W CyIeOHbIe MHCTAHIIMW Pa3HBIX CTpaH®.

Kaxercss, 4To MpUHIMNOB HE3aBUCUMOCTH
1 OEeCTIPUCTPACTHOCTH apOUTPOB JOJKHBI OBITH
OJIMHAKOBBIMU BO BCeM MHUpe. [leiicTBUTENbHO,
OHU HE JOJDKHBI OTNPEeaeasiThCs HU MOJUTUKON,
HU reorpadueil: He MOXeT ObITh TaK, YTO apOUTp,
HE3aBUCUMBIN MO aHTJIMUCKUM KPUTEPUSIM, BIAPYT
CTaHET 3aBUCHMMBIM I10 HeMeUKUM. BBemeHue
HallMOHAJbHBIX CTAaHAAPTOB HE3ABUCUMOCTH apOu-
TPOB, OTJUYHBIX OT MEXIYHAPOIHO MPU3HAHHBIX,
aBTOMAaTUUYECKHU JejaeT TaKylo CTpaHy MeHee
NpUBJIEKATEJIbHOU IJIs1 apOMTpaxka: CJIOXXKHO
OOBSICHUTH CTOpPOHAM, 3a4Y€M HYXHBI OCOObIEe
KpUTepuu, TeM OoJjiee Koraa OHU HE JOCTYITHBI
Ha aHTJUUCKOM $3blke. MIMEHHO MOo3TOMY
HalTU MpUMEpP PETrMOHAJILHOTO PeTyJIMpOBaHUS
NPUHIIAIIOB OIpeaeJeHnss KOH(MIMKTa HHTE-
pecoB B apbuTpaxke TPyAHO — U TeM Oojbliee
BHUMaHue nipuBiiekaoT IIpaBuma TIIII.

EEE———  CTAHOAPTbI HE3ABUCMOCTU APEUTPOBB PO | AHATUTUKA

IIpexxne Bcero ciegyer OTMETUTh, YTO MOSIB-
JIEHWE ITOTO JOKYMEHTa OBLJIO CIPOBOIIMPOBAHO
HEKOTOPBIMU PEUICHUSIMU POCCHUMCKHUX CYAOB,
WUMEBIIMMHU JAJE€KO HIAYIIHE TMOCIEACTBUS.
Tak, 19 cenrsa6ps 2006 roma cocrtaB apbOu-
TpoB, nelicTBywomuii mo Permamenty MKAC
npu TIIIT P®, BeiHEC pellleHUe MO ABYM JiejaM
W YAOBJETBOPWJI TpeboBaHMUS KoMITaHUU Yukos
Capital k OAO «lOranckHedTeras»’. OmHAKO
23 masg 2007 roma ApouTtpaxxHbiit cyd I. MOCKBBI
OTMEHUJI 00a pelleHMs, yKa3aB cliemyloliee’:

«Kak cneayeT u3 BBOAHOI 4YacTU pellleHUin
MKAC npu TIIIT P® Ne 143/2005, 145/2005,
komnaHuo “KOkoc Kanurtan C.a.p.n.” npen-
craBisiaa T., KoTopast SBsSIETCS YIPaBISIONINM
napTHepoM aaBokaTckoro 6iopo “H”... IIpu stom
ajgBokarckoe 0opo “H” sgBasiioch opraHu3aTopoM
Hapsiny ¢ ToproBo-nmpoMBbIIUIEHHOM Tanaroit PO
MexnyHaponHoii koHbepeHiuu “Konsenuust OOH
0 JIOTOBOpAX MEXIYHApOAHOM KYIUIHU-TIPOAaXKU
TOBapOB: 25 JIET MPaKTUKU MMPUMEHEHUs’, MaTe-
puajibl KOTOPOii 0003peBaIMCh B CyAeOHOM 3ace-
nanuu. KoHdepeHMs mpoBoauiach 7—8 HOS0ps
2005 roma. JoknmamuukamMy Ha 3TOH KOH(MEpPEHIIUN
SIBJISUTMCH B TOM YMCJIe apOMTPBI T10 BhIIIeyKa3aHHBIM
nemam MKAC npu TITIT P®. AgBokaTckoe 610po
“H” yyacTBOBaJO TakxKe B OpraHM3aluu CeMUHapa
B HOs10pe 2004 roga B BeHe (ABcTpust) “AKTyallbHbIe
BOIPOCHI apouTpaxa «BocTok — 3aman»”, B KOTOpOM
B 4YHMCJe AOKJAAYMKOB YKa3bIBAJIUCh apOUTPHI,
MPUHUMAaBIIIME y4acTue B PACCMOTPEHUU TpeTeii-
ckmx genm Ne 14372005, 145/2005. Takum oOpa3oM,
apOMTpPHI y4acTBOBAJIM B KOMMEPYECKO KOHpe-
pEeHILIMU U CeMUHape, OpPraHM30BaHHBLIX B TOM
yucyie aaBokaTckuM Oropo “H”, ympansromiuii
naptHep KoToporo T. mpeacTaBisiia MHTEPECHI
OTHOM M3 CTOPOH TPETEeCKOro pa3onpaTeabCcTBa.

HecooO6uienue naHHO WH(pOpMaU OTBET-
YUKY TPETEeHCKOTO MAejla JIMIIWIO IOCIeIHEero

¢ Cm., k npumepy, pewenue no oeny Halliburton Company (Appellant) v. Chubb Bermuda Insurance Ltd [2020] UKSC 48,

KOmopoe 8 HACMOAUWULL MOMEHM S6AAeMCs 6e0VUUM NPeye0eHmMOM O ONpocy KoHpaukma unmepecos. B dannom dene
cyd ommemun, ymo Pykosodcmeo IBA ycmarnasausaem mexncoynapodHo npusHauHble CMAHOapmol NPAKMUKU apoumpaica.
URL: https://www.supremecourt.uk/cases/docs/uksc-2018-0100-judgment.pdf (noopobnee 06 smom pewienuu uumaiime

6 aH2NOAZBIYHOU Yacmu mekyujeco nomepa Arbitration.ru — [pum. peo.).

7 Pewsenust MKAC npu TIIIT P® om 19 cenmsbps 2006 200a Ne 143/2005, 145/2005 no uckam komnanuu «FOxoc Kanuman
C.a.p.n1.» k OAO «FOeanckHegpmeeas», yHusepcanbHbiM npagonpeemMHukom komopoeo seasemces I1AO «HK “Pocuegpmp”».

§ Pewenue Apoumpaoicnozo cyoa 2. Mockewl om 23 mas 2007 200a no oeny Ne A40-4577/07-8-46.
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BO3MOXKHOCTHM BOCITOJIb30BaThCSl €ro Tpoliec-
cyaJbHBIM  TIpaBOM, MPEAYCMOTPEHHBIM
3aKkoHOM “O MeXIyHapogHOM KOMMepue-
CKOM apOuTpaxe”, 3asBUTb OTBOJ apOUTPY.

IMockonbKy ympaBiIsIOIIMM TIapTHEPOM
agBokatckoro 6topo “H” asnsercsa T., To yyactue
MmocjeaHeld CO CTOPOHBI MCTIA B Mpoliecce
paccMmotpenust gean Ne 143/2005, 145/2005
HECOBMECTHMMO C OCHOBOTMOJAraloinumMu
MNPUHIMIAMU POCCUINCKOro IMpaBa, TaKUMU
KaK paBEHCTBO M COCTSI3aTeJIbHOCTb CTOPOH.

Hapymenue OCHOBOIIOJAra X
MPUHIIMIIOB POCCHUIMCKOTO TIpaBa SIBJISETCS
HapylleHueM TyOoauyHoro mnopsaka Pd»,

Takum oO6pa3zom, akT BBICTYILIEHUST apOUTPOB
Ha KOH(EPEHIINU, B YUCE CIIOHCOPOB KOTOPOI
Obl1a opuauyeckas QupMma, TpeacTaB/sBIIAs
OIIHYy M3 CTOPOH CITOpa, OKa3ajcsl AOCTaTOYHBIM
JIJIsT OTMEHBI CyIOM BBIHECEHHOTO apOUTPaKHOTO
peueHus. Hu oTcyTcTBHe roHOpapa 3a 3TO BBICTY-
IUIeHWEe, HY HAJIMYMe Y KOH(PEePEeHIIMU MHOXECTBA
pa3HbIX CIIOHCOPOB HE TOBIMSUIM Ha BBIBOJBI Cy/a.
Boiiecrosiye cyabl OCTaBUIM pellieHUe cy/ia MepBoit
WHCTAaHIIUM B cuJjie’, yKas3aB, IpaBaa, 4YTo JaHHOE
HapylieHUe — HapyllleHWe He MyOIMYHOro MOopsaKa,
a mpoleaypbl apOMTPakKHOTO pa3dMpaTesibCTBa,
COIIAaCOBAaHHOM CTOPOHAMU, YTO SIBJISIETCS OCHO-
BaHUEM IS OTMEHBI apOUTPaKHOTO PEIICHUS.

Cnenyer 3aMeTUTh, YTO ATH JIBa PEIICHUS
MKAC, X0Tb U OTMEHEHHBIE€ POCCHUUCKUMU
CylaMHu, BIOCJEACTBUH OBIIHM TIPU3HAHBI
WHOCTPAaHHBIMU CYJIaMH, KOTOPbIE€ HE YCMOTPEIIH
B JIAHHBIX PEIICHUSX HapyIICHUs NPUHIIUIIOB
HE3aBUCHUMOCTU M OECIIPUCTPACTHOCTH apOUTPOB.

Taxk, 28 anpens 2009 roma ANeyIIIUOHHBIN
cyd . AMcTeplaMa TOATBEPAWJI UCIIOJTHEHUE

pemenuit MKAC nipu TITIT P® Ha tepputopuu
Hunepnannos, u BepxoBHblil cyn Hunepianaos
octaBWJI naHHoe pemreHue B cuie'’. [lpu sTom
TOJUTAaHACKHE CYIbl HE MPU3HAIMU ITOCTAHOBJICHUS
pPOCCHUMCKHUX CydOoB OO0 OTMeHe pelleHul
MKAC, ykazaB, 4yTo pa30upaTesibCTBO B cydax
He ObLIO OecnpUCTPACTHBIM M HE3aBUCUMBIM.

B 2009 rony komnanust Yukos Capital Takxke
nomajga WCKW O TIPpU3HAHUM U TPUBEIACHUU
B ucnoianenue peimeHuit MKAC npu TIIIT P®
B Cyn mrara Heio-Mopk, Beicokuii cyn mpaBo-
cynus B JlonmoHe, Bwicokmii cyn mpaBocyaus
B Jyonune u KoponeBckuii cyn octpoBa xepcu,
B paMKaxX KOTOPBIX OBIIM HaJOXEHBI apecThl
Ha aktuBhl «PocHedTn»!'. Bo Bcex yKa3aHHBIX
nenax orTMeHeHHble B Poccum permenus MKAC
npu TIIIT P® Obiau TpuU3HAHBI MHOCTPAH-
HBIMU CyJIaMU, MPUYEM AaHTJIMUCKUI CYI YKa3all,
YTO apOUTpaKHOE pEelIeHEe MOXET ObITh MCITOJI-
HEHO B AHIVIMM, TaXe €CJIM OHO OBIJIO OTMEHEHO
Mo MeCTy apOuTpaxa, B cjlydae €clii pelleHUe
00 OTMEHE MPOTUBOPEUYUT MPUHIIUIIAM CITpaBeIIN-
BOCTH, a TakKKe KOHIIETIIIMKA MyOJMYHOTO MOpPSIIKa.

Ho Bepnemcsa B Poccuto. ITomumo ToTO,
YTO JaHHOE JEJI0 HaJeaaJo MHOIO IIyMa U UMEIO0
MHOXECTBO KOCBEHHBIX ITOCJIEACTBUI!'2, OHO
TaK>Ke CO37aJI0 peajibHble MPOoOJIEeMBbI TSI pa3pe-
IIIEHUs OPYTUX, MEHee MOIUTU3UPOBAHHBIX HE:
NpU OTCYTCTBUU KaKOTO-JIUOO PEryJarpoOBaHUS
BOMPOCOB HE3aBUCUMOCTU apOUTPOB BO3HUKAJ
PUCK TOTO, UTO POCCUICKME CYIbI MOTYT JaXe caMble
0e300uaHbIe (paKThl (HallpuMmep, TO, YTO apoOUTp
M CTOpPOHA SIBJISIOTCS BBIMTYCKHUKAMU OJHOTO
M TOTO 3X€ MHCTUTYTa) UCTOJKOBAaTh KaK OTCYTCTBHUE
HE3aBUCHUMOCTU apOuTpa U, COOTBETCTBEHHO,
OTMEHUTH pellleHue apouTpaxka. MHocTpaHHbIE

? ocmanosnenue PAC Mockoeckozo oxkpyea om 26 uions 2007 2o0a; onpedenenue BAC PD om 10 dexabps 2007 200a
Ne 14955/07 no deny Ne A40-4577/07-8-46, A40-4582/07-8-47.

9 Pewienue Aneanayuonnoeo cyoa Hudepaandos om 28 anpens 2009 2ooa no deay OAO « Pochegpmuv» v. Yukos Capital S.a.r.L.,
URL: Netherlands / 28 April 2009 / Netherla... - CaseLaw - NYCG 1958 (newyorkconvention1958.org).

Pewenue Bepxosrozco cyda Hudepaandoe om 25 urons 2010 20da no deny OAO «Pocnegpme» v. Yukos Capital S.a r.l., URL:
https://newyorkconvention 1958.org/index.php ?lvi=notice_display&id=4475&opac_view=2.

""" URL: https://www.interfax.ru/business/143103.

2 Tax, ¢ 2010 200y TIIII P® nepecmompena npasuna nasnavenus npeocedamens MKAC npu TIIIT P®, ycmarnosus
MAKCUMATbHBIL 08YXIemHUll CpoK. B pesynemame nonnomouus npogheccopa A. C. Komaposa, komopwiti 3aHuManr nocm
npedcedamensc 1993 200a, bvinunepedansi npogeccopy A. A. Kocmury, komopulii npoodonicaem ucnonusams cou 0053aHHOCMU
no cetl Oenb, Hecmomps Ha 66edennvle oepanuuerus. URL: http://rapsinews.ru/judicial _analyst/20100802/250492812.html.
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WCTOYHUKMU PEryJupoBaHUsl JAHHOTO BOIpoca
(tro ectb PykoBoactBo IBA) TpaauumoHHO
UMEIOT IJII POCCUMCKUX CYAE€ MEHBINUN BeEC,
YeM MHEHHUE OTEYECTBEHHBIX CIIELUaINCTOB.

B »Tux nenpoctsix obctositensecTBax TTIIT
P® nposiBuna MHUIMATUBY pa3paboTaTh POCCHIA-
CKH€ PEKOMEHJAIIMN 10 YCTAHOBJICHUIO INPHUH-
LIUIIOB HE3aBUCHUMOCTU U OECHPUCTPACTHOCTHU
apoutpoB. U xoTs B paboueit rpymnme oocyxaancs
BapUaHT JOKYMEHTA, IPU KOTOPOM 3a OCHOBY
oynet B3sT0 PykoBonctBo IBA ¢ nmomonHeHneMm,
OTpakarolUM POCCUMCKYIO crieu(UKY, B BEYHOM
KOH(JIMKTE 3aMaJHUKOB U CIaBIHO(UIOB 1mode-
munu nocennue’®. Kak cnencrsue, [pasuna TIIT
P® nosBuince B KauecTBE CaMOCTOATEIBHOIO
JIOKYMEHTa, a He TonojaHeHus K PykoBonctBy IBA.

Xotst IlpaBuma TIIII P® He comepxkar
cceuiku Ha PykoBonctBo IBA, oHM cnenyror
TO ke Quinocodun. B yactHOCTH, 37€Ch TaKxke
€CTh TPU CIIUCKAa OOCTOSITENILCTB: MPENATCTBY-
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IOIIMe TPUHATHUIO Ha3HAY€HUs, Tpeldyrolue
PacKpBITHSI M HE TpPEOyIoIIHe pacKpbIThs'?,
OJHAKO OHHU HE€ Ha3BaHbl «KPACHBIM»,
«OpaHXEBbIM» U «3€JIEHbIM» — OYEBHUJHO,
yToOBl M30ekaTb OOBUHEHUN B ILIaruare.

C onnoit crtoponsl, IlpaBuma TIII PO
yCTaHaBIMBAIOT OoJiee KOHCEPBAaTUBHbBIE CTaH-
naptel, yem PyxoBoactBo IBA. Hampuwmep,
OHM HE JIEJST OOCTOSATENbCTBA KPACHOTO CITHCKA,
NPENsATCTBYIOIIUE MPUHATUIO Ha3HAUYCHUS,
Ha T€, B OTHOILIEHUU KOTOPBIX CTOPOHBI MOTYT
NpsIMO OTKa3aThCs, U TE€, OTKa3 OT KOTOPBIX
He pnonyckaercsa. Hamuume o00CTOSATENBCTB,
BKJIFOYEHHBIX B KPAaCHBIN CHHCOK, aBTOMaTHU4YeCKU
BJIEUET 3a cOo0OM NHCKBadu@UKALUIO apOuTpa.

Kpowme Toro, [Ipasuia TIIII P® paccmarpu-
BalOT B3aMMOOTHOIIEHHsI apOUTPOB HE TOJIIBKO CO
CTOpPOHAaMHM, HO TAaKXe C IKCIIEPTaMU U JIaKe CO
cBugeTesIMU'®, A MOCKOJIBKY B KauecTBEe apOu-
TPOB AOCTAaTOYHO YaCTO BHICTYNAIOT CHELUAIIHCTHI,

B3 Cm. Tenewos K. 3anaonuxu u crassanogpunnt: cymo cnopa u cpasnenue ¢32ns0o6. URL: https.//www.all-theories.com/post,
3aNAOHUKU-U-CLABAHODUILbL.

" B wacmnocmu, 6 nepeuens obcmosmenscms, He mpedyiowux packpeimusi, nondaio ciedyiowee: «Apbump npunuman
yuacmue 6 nyOnuuHbIX MeEPONPUAIMUAX (KOHpepeHyuU, CeMUHAPbL, NPe3eHMAayuu U m.n.), 8 GUHAHCOBOM UNU OPLAHUZAYUOHHOM
obecneuenuy KOMOPbIX NPUHUMAIA YHaAcmue CMOPOHA apoumpanica Uil ee npeocmagumeinb, npu ycioeuu, ymo apoump He
NONYYAL OM CMOPOHbL apoumpadica uiu ee npedcmasumens 6oznazpasicoeHusy. Takum obpasom ovlia pewena npobrema
yuacmus apoumpa 8 Koupepenyusx, sosnukuias nocie oenra FOKOCa.

B Iynm 2 em. 4 Hpasun THITT P® pacnpocmpansem mpebosarue o 6ecnpucmpacmiuocmi He moabko Ha CIMOPOHbL U RPpeoment
cnopa, HO makdice U Ha NPeOCmasumeisl, IKCNEPMaA, KOHCYIbMAHmMa Uiy ceuoemens: «Apoump asnsemcs 6ecnpucmpacmHsim,
eciu OH NPAMO UMY KOCBEHHO He 3aUHMEPECcOBAH 8 UcXode Oend U He UMeenl 3apaHee CLONCUBLUUXCS NPeONOUMeHUl Uil UHbIX
npedydedtcOeHuUll 6 OMHOWEHUY ONPeOelleHHOU CIMOPOHbL apoumpagica, ee npeoCmasumens, SKCNepma, KOHCYIbManma U Ceu-
demensy. B cedaszu ¢ smum nenvssa ve ynomsaHyms KypbesHulll ciyyail, koeoa Anna I puujeHkosa, 00Ha u3z poccutickux cneyuaiu-
CMoK 6 obnacmu apoumpasica, onyonuKo8ala c60U «NPUHYUNLL apOUmMpay, NPIMo 3as6Us, Ymo Oyoem OMHOCUMbCS K HA3HA-
yugulell ee 6 Kavecmee apoumpa cmopome Jiyuule, 4em K Opyeoll, Ymo 6 Ciyuae paccMOmpeHust peaibHo20 0eld Modicen Cmamb
Hapywenuem npunyuna oecnpucmpacmuocmu: «llovozame evibpasuwieri meds cmopoue Obimb YCALIMAHHOU. IMO NPasUILo
O00HO U3 CamblX NPOmusopeuussix. Apoumpol donicHbl Obime decnpucmpacmuvivu. Ecmo dasice maxoe nowsamue, kax apoump-
napmusat, — 3mo apoump, KOmopbslii MaiHo (a Ha camom oeie Ois Opy2ux apoumpos noumu cpasy si8Ho) 1000upyem uHmepe-
cbl HasHauuswell e2o cmoporsl. OOHaro dasatime OYOeM YeCMHbIMU. KO20a Mbl 8bloupaem camu apoumpa 0 c80e2o chopa,
Mbl POBOOUM OeMATIbHelUULl AHAU3 PAZHBIX KpUumepues u 8 uoeajie Xomum euoems apoumpd, Komopulii 0yoem MakCuUMaibHO
opeanuuno noododepacusams Hauty nosuyuto. Onsame dice, npumep u3 cOOCMEEHHO20 ONLIMA: MHO20 JIen HA3a0 8 OOHOM U3 Ha-
WX Oell Mbl 8blOPAU O4eHb V8adcaemMo2o apoumpa, u 3a 08a OHs CIYUWAHULL OH 3a0all 6ce20 MpU 80NpPOCcd — U 6ce MU mpu
sonpoca vl 015 Hauwell no3uyuu 2youmensvhsl. Mol npedcmasnsanu ucmya 8 3mom oene, U 0elo Obll0 04eHb HEOOHOZHAYHOE.
THouemy max nonyuunocs? CnooicHo ckazams. Mos meopus — umo OauHblil apoump euoen cebs cyobell, He3A8UCUMBIM YeTOBEKOM,
“6038bIIAIOUUMCSL HAO CIMOPOHAMU ™, He UHMEPECYIOWUMCI HUKAK No3uyuell CMOpoHbl, e2o HasHaduswell. Tlosmomy ons cebst
S NPUOEPIICUBAIOCH NPABUIA, YMO 5 6Ce20d NOCMAPAloch OOHECHU 00 CB0UX COapPOUMPOS HIOAHCHL NO3UYUY BbIOPAsULel MeHs.
CMOPOHDL, NOOCEEMUMb KAKUE-TNO BAJICHbIE MOMEHMbI, (hakmuueckue obcmosmenvcmea. He npedasas npu smom céou npum-
yunuanbHsle yoexcoeHus u He Hazvleas yepHoe oenvim. OCoDeHHO MO 8ANCHO 8 MENCOYHAPOOHBIX Oelax, 20e coapoumpamu 18-
JIAIOMCSL. UHOCMPAHHbLE IOPUCHIbL, KOMOPbIM Peaniit POCCULICKO20 OUHECd O4eHb 4acmo HeOIusKu u HenoHammuul. Poccutickuil

apbump modcem obvsichums sy cneyuguxyy. URL: https.//www facebook.com/anna.grishchenkova/posts/10218533459390225.
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BeAylue MpodeccopcKo-MPenoaaBaTeabCKyo
nesitenbHOCTh, [IpaBuma TIII PO yaenstor ocoboe
BHHMaHHE COOTBETCTBYIOLIMM 00CTOSTEIbCTBAM .

C npyroit croponsl, [Ipasuna TIIIT PO
Oosnee nuOepandbHBI: TaK, OHHU ONEPUPYIOT
B OCHOBHOM IMOHATHUSIMH «CTOpPOHa» JIHOO
«OCHOBHO€ M JI0Y€pHEE OOIIECTBO», B TO BpEMs
kak PykoBoactBo IBA roBopuT He TOJBKO
0 CTOpOoHE, HO W 00 adduIMpOBAaHHOM JIHIIE
croponbl'’. B wactHoctH, PykoBomctBo IBA
B OpaH)XEBOM CHUCKE TpeOyeT OT MOTEHUIHAIb-
HOTO apOUTpa PacCKPbITUS €rO CBSI3U HE TOJBKO
CO CTOPOHOM cropa, HO U ¢ ee adpunupoBaH-
HeiMu Jinamu'®, a [Tpasuna TIIIT P® orpanu-
YUBAIOT TaKylO CBSI3b HCKJIOUUTEJIBHO B3au-
MOOTHOIIICHUSIMH CO CTOpPOHOW cmopa'’.

Taxxxe B PykoBoactse IBA ecTh noHsATHE
«pupma apbutpa», a IIpaBuna TIIII PD
roBOpSAT 00 «aJBOKAaTCKOM OOpa30BaHHUM).
C yuetom TOTrO, yTo B POoCccum mepeyeHb agBo-
KaTCKUX OOpa30BaHUU oOMNpeneaeH 3aKOHOM
00 anBokarype’’, MHOrWe BHIBl HOPUIUYC-
CKUX (uUpM U3 OSTOTO CHHCKAa BBINANAIOT.

Oco6oro BHUMaHUS 3aCIyXXMBAIOT Clydau
HEOIHOKPAaTHOTO Ha3HAaYeHUs apOUTpa CTOPOHOM
apOuTpaxXHOTO pazdbupaTeabcTBa. PyKoBOaACTBO
IBA TpebyeT pacKpbITUsI 0OCTOSITEIBbCTB, €CIAU
apOuTp ABa UM OoJiee pa3 B TeUEHUE MOCIEAHUX

Tpex JieT Ha3HayvaJcs OJHOW M3 CTOPOH U/UIN
adGUANPOBAHHBIM JIMIIOM OJHOM U3 CTOPOH?!,
IMpasuna TIIIT P®D TpeOyOT TaKOTO pacKpbITUS
TOJILKO B TOM cJlyyae, Korjaa «apOuTp paHee U30u-
paJjicsl CTOPOHOI apOUTpaKHOTO pa3duUpaTeIbCTBa
(ee OCHOBHBIM WJIV JOYEPHUM OOIIECTBOM) apOu-
TPOM B IPYTOM €€ WJIW UHBIM 00pa3oM U30u-
pancs (Ha3zHayalics) apOUTPOM IO APYroMy JAeay
C yyacTHeM CTOPOHBI apOUTpaxa, Mpu yCIOBUMH,
YTO TaKO€ APYToe EJI0 MO XapakKTepy 3asBIeHHBIX
TpeOOBaHUIN CBsI3aHO C paccMaTpUBaeMbIM
CIIOPOM M TaKoO€ APYroe Aejo He ObIJI0 HAayaTo
OJTHOBPEMEHHO C TaHHBIM TPETEUCKUM pa30ou-
paTeabcTBOM”?2, UHBIMU CJIOBaMU, PaCKPBITHUIO
MOAJIEXXUT TOJHKO Ha3HAUeHWE B CBSI3aHHBIX
napajJjejibHbIX MpolleccaXx W TOJbKO addu-
JUPOBAHHBIM TOJIOBHBIM WU AOYEPHUM
obiiecTBOM, HWHBIe adduIMpoOBaHHBIE JHIA
noa 3To TpeboBaHMe He moamnagamT. Kpome
toro, [lpasuna TIIII P® npsMo BKIHOUYAIOT
B 3€JIEHBIN CITMCOK HEOJHOKPATHOE HAa3HAYEHUE
CTOPOHOI (€€ OCHOBHBIM WJIM TOYEPHUM OOIIe-
CTBOM) TTO HECBSI3aHHBIM JIUOO MO CBSI3aHHBIM,
HO OJHOBPEMEHHBIM IapajlJIeJIbHbIM aejlaM?.
DTO cepbe3HOE MocyjabjieHne Mo CpaBHEHUIO
C MEXIyHapOIHBIMU CTaHAapTaMHu, KOTOpPOE
NpeaocTaBjigeT apOuUTpaM pa3JMYHOIO poja
KOPIMOPATUBHBIX TPETEHCKUX CYIOB BO3MOXK-

6 IToonynkm 2 n. 2 cm. 8 Ipasun TIII PD: «llpeocmasumens cmoponsl no 0eny RORy4aem il NOAVYAL 6 NPOULIOM
0b6pazosanue 8 yueOHOM 3a8e0eHUU, 8 KOMOPOM Npenoodaem Wil npenoodsal 8 RPOULIOM apoump, npu ycio8uu, Ymo apoump
He 8blCmynaem u 6 meueHue mpex ien, npeoulecmeosasuiux Hauamy apoumpa’)cHo2o pazoupamenscmed, He GblCmynai
HAYUHBIM PYKOBOOUMeENeM WU HAYUHbIM KOHCYIbMAHMOM NPU NO020MOosKe npedcmasumenem CMopoHbl OUCCEPMAayuy Ha
COUCKAHUE YUEHOU CIMeneHu KaHOU0ama uiu OOKmMopa HayKy.

7 [pumeuanue 5 k Pyxosoocmay IBA: «B Ilepeunsx mepmun “aghpunruposannoe muyo’ oxeameisaem 6ce KOMRAHUU OOHOU
2pynnvl KOMRAHULU, BKII0YAS MATNEPUHCKYIO KOMIAHUIO Y.

8 [Tynkm 3.1.1 Pyxosoocmea IBA: «Ap6ump 6 meuenue nocieOHux mpex jiem blCMYNdl 6 Kavecmee Hpuouveckozo
npedcmaegumens 00HOU U3 CIOPOH UAU APPUAUPOBAHHO20 AUYA OOHOIL U3 CMOPOH, UAU PAHEe KOHCYAbMUPOBA, UAU OKA3bI8A
10pUOUHECKYI0 NOMOULbLCMOPOHE UAU APPUAUPOBAHHOMY AULY CMOPOHbL, KOMOPAA €20 HA3HAHUAA, 8 eAe, He CEA3AHHOMCOAHHbIM
CnopoM, HO apOump U cmopoHa uau ap@UAUPO8arHoe AUYO CMOPOHLL 00aee He UMEIOm NPOOOAICAIOUWUXCA OMHOUEHULD.
Y Ioonynxkm 2 n. 3 cm. 6 Ilpasun T PD «Apbump, e2o cynpye, poocmeeHHUK Ual C80UICMEEHHUK 8 MedeHle mpex Aem,
npeouiecmeosasuiux Ha4any apoumpa’)cHo2o pazdupamenbcmed, npedcmagaianu unmepecsl 21000 U3 CMopoH apoumpaica
no Opyeomy He C8A3GHHOMY C PACCMAMPUBAEMbIM CHOPOM 0eay aubo deiicmeosanu 6 opyeom deae ¢ yvacmuem 00HOU U3
CMOPOH apdumpaxica 6 Kawecmee npedcmagumens, SKCHePmMa U KOHCYAbMAHMa».

2 Thasa 4 Dedepanvnozo 3axona om 31 mas 2002 200a Ne 63-@3 «O6 adsokamckoii dessmeabHoCmu U adgoKamype
6 Poccuiickoii Pedepayuu».

2 [Tynkm 3.1.3 Pykosoocmea IBA.

22 [loonynxkm 7 n. 3 cm. 6 Ilpasun TIIT PP.

2 [Moonynkm 8 n. 2 cm. 8 Ipasun TIIIT P®.
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HOCTb HE pacKpbIBaTh CTOPOHAM HEOJIHOKPATHBIE
Ha3HA4YeHUsI OT «CIIOHCOPa» TPETEMCKOro cyma,

Kpome Toro, IlpaBuna TIIII PO
BOOOIIE HE paccMaTpuBaIOT HEKO-
TOpI)Ie CI/ITyaHI/II/I, HaanMep CBJA3aHHBIC

C HEOJHOKpAaTHbIM Ha3HauyeHUEeM apOuTpa
ONHOW M TOU XKe pUuaAuYecKoil G(upMoil.

JlaHHBIE pa3IU4YMs MPEACTABISAIOTCA 10CTa-
TOYHO 3HAYUMBIMH, ITOCKOJIbKY, HAIlpUMeEp, HEO-
HOKpaTHO€ Ha3Hau€HHE apOWTpa OIHON M TOM Ke
opuandeckoit pupmoit mudo adpunupoBaHHON
CTOPOHOM cHopa BXOAUT B 3€JIEHBIA CIHCOK
[IpaBun TIIII P® — n opanxkeBslii PykoBoncTsa
IBA. A 3naunt, eciu apobutp no aery B MKAC
npu TIIT PO He caemaer COOTBETCTBYIOLIETO
packpbiTus, pykoBoacTBysAch [IpaBumamu TTII
P®, To 3a npenenamn PO B UCIONHEHUN TAKOTO
apOUTPaKHOTO PEIICHUS] MOXKET ObITh OTKAa3aHO
B CBSI3U C IPUMEHEHHEM HHOCTPaHHBIM CyJOM
CTaHIapTa, ycTaHOBIEHHOTO PykoBomctBom IBA.

EEE———  CTAHOAPTbI HE3ABUCMOCTU APEUTPOBB PO | AHATUTUKA

Takum oOGpa3oM, 4TOObI M30eKAaTh BO3MOXXHBIX
HETAaTUBHBIX IIOCJIEACTBUUA B cCiaydyae BeICHUS
MEeXIyHapOAHOTO apOWuTpaka Ha TEPPUTOPUU
P®, apbutpam cieayeT NpUMEHITbH oba 3T
JMIOKYMEHTa KyMYJISITUBHO, TO €CTh PYKOBOJCTBO-
BaTbCsl 0OJiee XKECTKMM CTaHIapTOM, KOTOPBIN
NpeaycCMOTpeH B JIIOOOM W3 JaHHBIX MNpaBUI.

OTBeyasi Ha BOIIPOC, MOCTaBJIECHHBIN B 3aro-
JIOBKE 3TOI CTaTbhbW, MOXHO CKa3aTb, YTO C YUETOM
pOCCUICKON cHeln(pUKN HaJIW4rue OTIAEJIbHOTO
nokymeHTa TIIIT P®D HeceT OoJbIlle MOJIB3BI, YEM
Bpena. OmHaKo MpU 3TOM YCTaHOBJIEHUE CTaHAApTOB
HE3aBUCUMOCTH apOUTPOB, OTIUYHBIX OT MEXIyHa-
POIHBIX, TIPEACTABIISIETCS KpaliHe HeXelaTeJIbHbIM.

Aemop 6aracodapum Hpuny Baprowuny,
Anexkcandpy IlImapxo u Hano Kadocarw
3a NoMowjb 8 hno020moéKe OAHHOU CMamvl.

2 Xoms mpemetickast pehopma 0eKiapuposana ceoell yenvio uz0aeieHue on mak Ha3bleaeMblx KOPNOPaAmMueHbIX
MpemeticKux cy008, HYJHCHO NPUSHAMb, YO SMO He Y0aniocs. Mrozue kopnopamusnsie mpemeuckue cyobl yCneuHo

MUMUKPUPOBATU NOO AK0ObI Hezasucumble TT/[AY.
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KOH®JIUKT MHTEPECOB
B HEBOJIbLLUIUX TOCYAAPCTBAX

[ €3aBUCUMOCTb U OCCHPUCTPACTHOCTD SIBISIIOTCS 0a30BbIMU TpPebO-
BaHUSIMM K apOuTpaMm, 3aKpermjeHHbIMM KaK B TWUIIOBOM 3aKOHE
IOHCUTPAJT o MeXayHapogJHOM KOMMEPUYECKOM apOuTpaxke
U MEXIYHAPOJIHBIX aKTaX «MsITKOrOo» MpaBa, TaK U B HAIlMOHAJbHBIX

3aKOHaX M apOUTpakHBIX periiaMeHTaxXx. MIX MOXHO B MOJIHOW Mepe Ha3BaTh

OIHOI M3 aKCUOM MEXAYHapOJHOI0 KOMMEPUYECKOTo apOuTpaxa, a HEKOTOpbIE

CTIEIIMAJIUCTBl CYUTAIOT MX JaXe jus cogens — HWMIEepPaTUBHBIMU HOPMaMM.

Takoli >xe MO3UILIMKU B HEKOTOPBIX IOPUCIUKIIMSAX TPUICPKUBAIOTCI U CYIbI.

OmHUM U3 MPaBOBBIX MEXaHU3MOB, MO3BOJISIOIINX 00ECTIeYMBaTh HE3aBUCUMOCTD

1 OeCIIPUCTPACTHOCTb apOUTPOB, SIBJISIETCS yCTpaHEHUE KOH(INKTAa MHTEPECOB.

Tumyp Coricyes OOCTOATENBCTBOM, CYIIECTBEHHO IOBBIIIAIONIUM BO3MOXHOCTh BO3HUK-
aosokam MuHckoli HOBEHUSI KOH(MIMKTA MHTEPECOB B apOUTpaxke MO CPaBHEHUIO C Trocyaap-
ob6aacmHoti CTBEHHBIM MPaBOCYAUEM, SIBJSIETCS TO, UYTO U Ha3HAUYEHHBIE TT0 MHOTUM JeIaM
Konnezuu apOUTpBI, U TIPEACTABUTEIN CTOPOH TMPOPECCUOHAIBLHO MPAaKTUKYIOT TPaBo
aosoKamoe, BO MHOXECTBE APYIMX UITOocTaceil (KakK aJBOKaThl, MHbIE YaCTHOIPAKTUKYIOIIME
doueHm Win inhouse-10pUCThl U T.A.)'. DTO MpearnosaraeT HAIMINEe MEXIY HUMU yYCTOM -
opuodUYEeCK020 YUBBIX MPOGECCUOHATBHBIX U WHBIX B3aUMOCBS3€li, KOTOpbIE B HEKOTOPBIX
¢akynbmema bI'y clydasX TO3BOJISIOT BbI3BaTh Y Pa3yMHOIO TPEThEro JIMIla, OCBEIOMIECHHOIO

0 TakuXx (pakTax U OOCTOSTEIBCTBAX, OOOCHOBAHHBIE COMHEHMSI B OECTIPUCTPACT-
HOCTU WJIM HE3aBUCUMOCTH (TaKyro (hOpMYIUPOBKY cofaepkuT OOIuMil cTaHaapT
2(b) PykoBoasmux npuHUUIOB IBA oTHOCUTENbHO KOH(MIWKTa WHTEPECOB
B MeXIayHapomHoMm apoutpaxke 2014 roga, najee — PykoBoasiue MPUHIIUIIBI).

OOCTOSTENILCTB, MO3BOJISTIONINX T10103peBaTh BOSHUKHOBEHUE KOH(MIMKTA
MHTEPECOB, TOCTAaTOYHO MHOTO. OHU MOTYT OBITh CBSI3aHBI HE TOJBKO C TIPSIMOA
MaTepuaabHOM, CYKeOHOM WM MHOM B3aMOCBSI3bIO MEXIY apOMTPOM 1 CTOPOHOM,
HO U ¢ TTpoheCCUOHAIBHON MPaKTUKON WIEHOB cOcTaBa apOUTpaxka, BKITIOYast
UX Mpo¢heCcCUOHABHYIO NEITEeJIbHOCTh APYT C APYTOM U C MPEACTaBUTEISIMU
CTOPOH, HaJW4yMe IOPUANYECKUX B3aMMOCBSI3E€ C apOUTpakKHBIM YUYpexkae-
HUEM, COBMECTHYIO HAy4YHYIO U MCCJIEAOBATENIbCKYIO padoTy, MpernojaBaHue
B paMKax OJHOI'O IOPUANYECKOro By3a U T.A. OTIENbHYIO TPYIIY TaKUX 00CTO-
SITeJILCTB, MO-PA3HOMY OLIEHMBAEMBIX CIIELIMAIMCTaMU, CYIbIMU U apOUTpaMu

! Acockog A. B. Bausnue cm. 6 Eeponelickoil KOH8eHUUU 0 3auume npas 4ea06eKd U OCHOGHbIX
€60000 Ha mpemelickoe pazoupamenscmeo // Becmuux BAC P®. 2013. Ne 9. C. 73; Hpkoé B. B.
Dbecnpucmpacmuocms 8 20Cy0apcmMEeHHbIX U MPemelcKux cyoax: CPAGHUMENbHbll aHanu3
// Hoevie eopuzonmor mexncoynapodnoeo apoumpaxca. Boin. 3. M.: OO0 <«llugpa 3axona»
(www.naukaprava.ru), 2015. C. 297.

Jannoe  senenue  noayuuno  aweauiickoe  Haseanue  double-hatting u  oceewaemcs
6 cneyuanusuposantslx cmamosx. Cm., nanpumep: Ipusnosa E. Double-hatting 6 cnopmugrom
apoumpasice: KOHGAUKM Uy He KOHGaukm, 6om 6 uem gonpoc // Arbitration.ru. 2021. Ne 3 (29).
C. 57-59; Zukova G. “Issue Conflict”: When An Arbitrator’s Knowledge Of The Issue Becomes
An Issue (And When It Does Not) // Arbitration.ru. 2020. Ne § (22). C. 25—41. — IIpum. peo.
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B Pa3HBIX IOPUCAUKIIUAX, COCTABISIOT TaK Ha3bl-
BacMble MHOTOKPAaTHbIE 1 B3aMHbIC Ha3HAYCHMSI.

OnHako cTaHaapThl OLEHKW HaJIudus
KOHMIMKTa UHTEPECOB B HEOOJIBIIIMX FOCYyAapCTBaX,
B KOTOPBIX COOCTBEHHOE 3aKOHOIATEILCTBO 00 apOu-
Tpaxke MIPUHSITO CPABHUTEIBbHO HEJaBHO U MPaKTUKa
apOUTPaKHOTO PACCMOTPEHMSI CTIOPOB BCE €1le HaX0-
JIUTCS B CTaIUU (DOPMUPOBAHYSI, MOTYT OTJIMYATHCS
OT CTaHAApPTOB, MPMHSTHIX B OOJBIIMX CTpaHaX
U O0IIeNPU3HAHHBIX apOUTPAKHBIX IOPUCIUKIIMSIX.

®dakTopsl, TIpenomnpeaesonmne cneluduKy
B HEOOJILIIMX CTpaHaX, Ha HaIll B3TJIs, TAKOBBHI.

Bo-nepBbIiX, B HEOOJBIIUX TOCyIapCcTBax
apOuTpaxHass TIpakTUKa PacCMOTPEHUST MEXKITY-
HapOJHBIX CIOPOB KOHILICHTPUPYETCS B OJHOM,
pexe — B JABYX apOMTPaXkKHBIX YUYPEXKICHUSX,
KOTOpBIE paccMaTpMBAIOT OT HECKOJbKHUX
JIECSITKOB 10 OJTHOM-JBYX COTEH Je B rof. MHbIx
apOUTpaKHBIX LIEHTPOB B CTpaHe JIMOO BOOOIlIE
HE CYILECTBYET, TM00 OHM (DOKYCUPYIOTCS HA PACCMO-
TPEeHUU BHYTpeHHUX criopoB. [IpakTuka apou-
Tpaxa ad hoc oTCyTCTBYeT AMOO He3HAUYUTEIbHA.
Ilpu AIMUHUCTPUPOBAHUU apouTtpaxa
WHOCTPAHHBIMU  apOUTPaXHBIMU  MHCTH-
TyTaMU TI0J00HBIE TOCydapcTBa MECTOM
apbuTpaxa  OOBIYHO He  u30UpalTcd.

Bo-BTOpBhIX, 1O OOJABIIMHCTBY JeJ
KaK MUHUMYM OJIHA U3 CTOPOH SIBJSICTCSI HAIIMO-
HaJlbHBIM cyObeKTOM. PaccMoTpeHue aea MexKay
IBYMSI WHOCTPAaHHBIMU JUIIAMM B MECTHOM
apOUTPaXXHOM TMpakTUKE BCTpPEYaeTCs PEIKoO.
Ilena paccMaTpuBaeMbIX HMCKOB CPaBHUTEJIbHO
HeBbIcoKa. HaltmoHanbHbIe CyOBEKTHl B KaueCcTBe
npeacTaBUTeIeil B apOMTpaxe Ha TePPUTOPUU
CBOETO TOCydapcTBa, KakK MpaBUIO, Ha3HA4yaloT
MECTHBIX aIBOKATOB U IOPUCTOB. MHOCTpaHHBIE
CyOBEKTHI B HEJISIX MUHUMU3AIMKU PACXOI0B 4acTO
TakkKe M30MpPaloT MPeACTaBUTEIEH CPEIU MECTHBIX
IOPUCTOB, TOHOPAphl KOTOPBIX HUXE TOHOPApOB
IOPUCTOB MHOCTPAHHBIX WM MEXIYHAPOIHBIX (DUPM.

B-TpeTbux, apobutpamMyu mo apOUTpakKHBIM
cIopaM B TaKUX TOCYAapCTBaX, KaK MPaBUJIO, TaKXKe
SIBJISTFOTCSI MECTHbIC 1I0pUCThl. CIUCKU apOUTPOB
(TaM, IJIe OHM COXPAHUIUCH) BKIIOYAIOT B OCHOBHOM
MECTHBIX CIlelianucToB. MHOCcTpaHHbBIe TTpodheccu-
OHAJIBI MECTHBIMU KOMIIAHUSIMU B KayecTBe apOu-
TPOB HOMUHMPYIOTCS PEAKO B CHUJTY CIOXMBIIUXCSI

EEE———— KOH®/IMKT MHTEPECOB B HEBO/1bLLIMX FTOCYOAPCTBAX | AHAJTUTUKA

CTEPEOTUIIOB, a TAKXKE HeXKeJaHUsI HECTH TOTO0J-
HUTEJIbHBIC PAcXO/bl, CBSI3aHHbIC ¢ HAa3HAYCHUEM
MHOCTpaHHOro apoutpa. MHOCTpaHHBIE KOMIIAHWUU,
SIBJISIIOIIIMECST CTOPOHOM TI0 JIeJTy, a TakxKe apOu-
TPaXKHbIC YIPEKACHUS TOXKE HEYACTO HOMUHUPYIOT
B Ka4yecTBe apOUTPOB MHOCTpaHHBIX aull. Camu
MHOCTpaHHbIC apOUTPHI K YYaCTUIO B Tpolieccax,
aIMUHUCTPUPYEMBIX MECTHBIMU apOUTPasKHBIMU
LIEHTpaMU, 0COOOTO MHTepeca He TPOSIBIISAIOT B CUITY
UX HMU3KOW (PUHAHCOBOW MNPUBJIEKATEIbHOCTH.

B-yeTBepThIX, MECTHOE apOUTPaAKHOE CO00-
IIECTBO, COCTOSIIIEE U3 TTPAKTUKYIOIIUX apOUTPOB,
IOPUCTOB, CICLHUATU3UPYIOIIMXCSI Ha MeXIyHa-
POIHBIX CIlOpax U apouTpaxke, inhouse-1OpucCTOB,
MMEIOIINX OIBIT MpeACTaBICHUS WHTEPECOB
B MEXIYHApOJHBIX apOuTpaxkax, HEMHOTOUYMC-
JeHHO. OHO B OCHOBHOM COCTOUT 13 BBIITYyCKHUKOB
MECTHBIX By30B. KoinuecTBO MNpakKTHMKYIOIIMX
apOUTPOB HEBEJIMKO, HOBBIC MOJIOJbIe apOUTPHI
MPUBJIEKAIOTCS K PACCMOTPEHUIO JIeJl HEIOCTaTOUHO
MHTEHCUBHO. YacTh aKTUBHO IPaKTUKYIOIINX
apOUTPOB SIBJISIIOTCS OTHOBPEMEHHO COTPYAHUKAMU
apOMTpaKHBIX yUpekaeHui. s 3aluThl CBOUX
MHTEPECOB B CJIOXHBIX CIIOpax CO 3HAYMUTEJIb-
HBIMU — IT0 MECTHBIM MEpPKaM — CyMMaMM MCKOB
CTOPOHBI, KaK MpaBuo, MPUBJICKAIOT B Ka4yeCTBE
reHepajbHOI0 WJIM HAllMOHAJBbHOTO KOHCYJb-
TaHTa MECTHBIX apOUTPAXKHBIX IOPUCTOB, KOTOPHIE
OIHOBPEMEHHO SIBJISIIOTCS MECTHBIMM aKTUBHO
NPaKTUKYIOIIMMU apOuTpamMu. AkaaeMudeckas
YacTb IOPUANYECKOTO COOOIecTBa, TMpeICcTaBU-
TEeJIM KOTOPO#W TakxKe M30UpaloTCsl apOUTpamu,
OOBIYHO COCPENIOTOYCHA B OJTHOM-IBYX BEIYIIMX
By3aX Ha HECKOJbKUX MpoGUIbHBIX Kadeapax.

Kak pesynabrar, B HEOOJBIINX CTpaHax
Kpyr mnpodeccuoHaaoB, IMOCTOSHHO TIpUBJIE-
KaeMbIX K Y4YacTUIO B KadecTBe apOUTpOB
U TMpeacTaBUTEei CTOPOH B MEXIyHApPOIHBIX
apOMTpaXHBIX TMpolieccax, aAMUHUCTPUPY-
eMBIX MECTHBIMM apOUTpPakKHBIMU yUYpEXK-
JEHUSIMU, CPABHUTEJIbHO HEMHOTOYUCICH
M COCTOUT B OCHOBHOM M3 MECTHBIX IOPMCTOB.

V30cTh apOUTpaxkHOro cooOlIecTBa Ipe-
nojaraeT 0ojiee TECHYIO WHTETPAlMI0 MEXIY
ero wieHamu. KoimdecTtBo mpodeccroHaaIbHBIX
M  WHBIX B3aUMOCBSI3€M MEXIY MECTHBIMU
IOpUCTaMU B HEOOJIBIIIMX TOCYIapCTBax OOJIbIIIE,
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a colaepxkaHue — MHOrooopasHeit, yeM B OOJIbILINX
CTpaHax, apOUTpaxKHOE COOOIIECTBO B KOTOPBIX
OOBIYHO HE TOJBKO 00Jiee MHOTOYMCJIEHHO, HO U
SIBJISICTCSI OOJiee MHTEPHALIMOHAIbHBIM IT0 COCTABY.

Takum oOpa3zom, B HeOOJBIIMX CTpaHax
3HAYUTEJIBHO 4Yallle CKJIaIblBA€TCSI CHUTYyallus,
KOTJ1Ja HOMMHUPOBAHHBIC [IJIT PACCMOTPEHUS apOu-
TPaxKHOTO Jejia apOUTPhI, IIPEACTaBUTEIN CTOPOH,
YJIeHbl MX CEME CBSI3aHbI MPEabIayIeii padboToii
B OJHUX M TEX XK€ KOMIAHUSIX WM I0OPpUANIECKHIX
dupmax, SIBISTIOTCS COTPYAHMKAMMU OITHOTO M TOTO
Ke By3a, Kadeapbl WM apOUTPaKHOTO YUPEKICHUS,
B HEJaJICKOM IIPOILJIOM IIPEACTABISUIA B IPYTHUX
apOMTPaKHBIX WM CYyAeOHBIX Ipolleccax MHTEPECH
TOH K€ MJIM ITPOTUBOITOJIOKHBIX CTOPOH, MPEI0-
CTaBJISUIM TIPABOBBIC 3aK/IIOUECHUS 10 MHBIM apOu-
TPaxKHBIM WJIU CyIeOHBIM CITOpaM, B KOTOPbIE OBIIN
BOBJICUEHBI COAPOUTPHI WIM MPEACTABUTEIN, U T.II.
Kpome Toro, yaiie HaOI0AaI0TCSI MHOTOKpPaTHbIE
1 B3auMMHBIC Ha3HAYeHUsT MO0 HaIUYUE MEXIY
apOUTPOM M MpeICTaBUTESIEM MHBIX B3aMMOCBSI3EI,
KOTOpBIE MOTYT ITOBJICYb BOBHUKHOBEHE COMHEHMI
B HE3aBUCUMOCTU U OECIPUCTPACTHOCTU apOUTPOB.

Ha nam B3misin, cienndgrka HeOOMbIINX CTpaH
COCTOUT B TOM, YTO HEMHOTOUYUCIICHHOCTb U MHTE-
TPUPOBAHHOCTh MECTHOTO IIPO(PeCCUOHATBHOIO
COO00IIIeCTBa, MHOXXECTBEHHOCTb 1 TTOBTOPSIEMOCTD
pa3IMYHBIX TTPOodECCUOHAIBHBIX U WHBIX CBSI3ei
MEXIy ero 4JeHaMu AealoT CUTyaluio, B KOTOPOit
apOUTp M MpeICcTaBUTEb CTOPOHBI MO KOHKPET-
HOMY JieJly OIlpelcjieHHbIM 00pa3oM CBsI3aHbI
MeXay co0oit, TocTaToOuHO cTaHaapTHOM. [ToaTomy
K WieHaM TaKnX npodeCCUOHaIbHBIX COOOIIECTB
OyayT MPUMEHSTBHCS ropa3ao 0oJiee MSATKUE CTaH-
JAPThI OLIEHKY HAJTMYMS Y HUX KOH(MIMKTAa MTHTEPECOB.

MecTHBIC CyObl MHOTIA HE pacleHUBaOT
B KQUeCTBE OOCTOSITE/IHLCTB, BBI3BIBAIOIIX COMHEHUS

B OCCIIPUCTPACTHOCTU M HE3aBUCUMOCTU apOu-
TPOB, JaXe HaJMyMe CIyKeOHOW 3aBUCUMOCTU
MexXay HUMU. Tak, mo ogHOMY M3 Jed OGelopyc-
CKHUe Cyabl OTKas3aJu B YAOBJICTBOPEHUU XOa-
TalicTBa 00 OTMeHe pellieHus1 MeXXayHapoaIHOTO
apoutpaxHoro cynma (MAC) npu benTIIII,
KOTOpO€ OBLIO BBIHECEHO TpeMs apOuTpamu,
M3 KOTOPBIX JBOE, BKJMOYas IIpeaceaaTess,
saBisiich cotpynHukamMu MAC nipu BenTTIIT2.

ITo neny MAC nipu beaTITIT Ne 1948/58—20
OTBETYMK 3asiBUJ OTBOJ apOUTPY, HA3HAUCHHOMY
WCTIIOM, HAa TOM OCHOBaHMHU, 4YTO B JIBYX apOu-
TPaXXHBIX CIIOpax MEXIy 3TUMM Ke CTOPOHAMMU,
paccmotpeHHbIXx MAC nipu benaTIIII panee, ucten
HazHavaJ 3TO e JIUI0 apOUTPOM CO CBOECI CTOPOHBI,
YTO MOXKET CBUICTEILCTBOBATH O HEOECIIPUCTPACT-
HocTU apouTpa. OnqHaKO X0JaTacTBO 00 OTBOJIE
ObUTO OTKJIIOHEHO. CllenyeT TakXKe yJMTHIBAaTh,
YTO TIPU XKECTKOM OlleHKE HaMWuus KOHQIMKTA
MHTEepecoB ¢GopMHUpOBaHUE cocTaBa apOM-
Tpaxka B HEOOJIbIIMX CTpaHaX MO KaKoMy-J11u0o
KOHKPETHOMY Jiely — HampuMep, C ydacTueM
KPYMMHOW MECTHOW KOMMAaHUM, B OTHOIIECHUU
KOTOpPO «3aKOH(MINKTOBAHO» OOJIBIIMHCTBO
apOouUTpoOB (TO €CTh OHU Y€ pa3periajii CIopbl
C €e yyacTMeM WM ObLIM €€ IOPUANYECKUMU
MPEeACTABUTESIMU B TIpOIeccax), — MOXET OBbITh
CYILIECTBEHHO 3aTPYAHEHO WJIM HEBO3MOXHO
B NpuHIMMe. Takoi pe3yabTaT BpPsA JIU MOXKET
paccMaTpuBaThCsl KaK CIIOCOOCTBYIOIIMI Pa3BUTHIO
MEXIYHApOJHOTO apOuTpaxka B CTpaHE B 1ICJIOM.

PemiennemM omnucaHHOW B JaHHOUM cTaThe
npoObJieMbl SIBASIETCS pacIIMpeHue Kpyra
MPaKTUKYIOIIUX apOUTPOB M apOUTPasKHBIX
IOPUCTOB. DTO COOTBETCTBYET COBPEMEHHBIM
O0IIIEMUPOBBIM TpeHIaM OOeCTieUeHUsl TeHIAeP-
HOro, BO3pPacTHOTO M MHOTO MHOrooopasus.

2 [locmanosaenue cyoebnoil Koateeuu no IKoHoMu4eckum denam Bepxoenoeo cyda Pecnybauxu beaapyco om 16 dexabps
2020 200a no deay IKOHOMUH™ECK020 cyoa 2. Muncka Ne 11-31Mx/2020/11134/1206K. URL: http.//www.court.gov.

by/ru/justice rb/praktice/acts vs/economics/be37aa474ab44f74.html.

3 JIna cpasnenus npakmuky omeooa apoumpos no MOmuey MHOSOKDAMHLIX HAZHAYeHull, Hanpumep, 6 Apoumpasicrom
uncmumyma Topeoesoil nanamel Cmoxeonoma cm..: Jlunocmpem H. Omeod apoumpos — pewenus Ipasaenus TIIC ¢ 2008 no
2010 e. // Mamepuansr apoumpaycroeo uncmumyma Topeosoil nasamot 2. Cmokeoasma no 80npocam HpUcOUKUuU, 0meo-
006 u Ha3Havenus upe3swviuaiinoeo apobumpa : co. cm. / nod ped. H. [lempux. — M. : Ungpomponux Meoua, 2012. — C. 51-56;
Anuwenxo A.U., Jlybewro B. Ocobennocmu omeoda apoumpos: npumepst uz npakmuixu Topeoeoii nasamot . Cmokeorvma
/7 Kommepueckuii apoumpaxc. Ne 1 (3). 2020. C. 136—137; 3vikoe P., Inadviuwesa B. Omeod apoumpos ¢ Cmokeonvme. —

Pexcum docmyna: https://arbitration.ru/press-centr/news/otvod-arbitrov/. — lama docmyna: 01.12.2021.

50 | Arbitration.ru


http://www.court.gov.by/ru/justice_rb/praktice/acts_vs/economics/be37aa474ab44f74.html
http://www.court.gov.by/ru/justice_rb/praktice/acts_vs/economics/be37aa474ab44f74.html
https://arbitration.ru/press-centr/news/otvod-arbitrov/

APBUTPAXK B COEPE KMBEPCMOPTA | AHAJTUTUKA

NMEPCIMEKTUBbI PA3BUTUA
APBUTPAXXHbIX PASBUPATEJIbCTB
B COEPE KUBEPCIIOPTA

Bopuc Kapnviues

npeovloywull.  Homep,

noepcnopT (aHII. eSports) — KOMaHIHOe

WJIW WHAWBUIAYaJbHOE COPEBHOBaHME

Ha ocHoBe Buaecourp. OH TOABMICS
Havasle XXI Beka Kak (opmaT cocTs-

3aHUN MEXIYy HEOONBIIMMU TPpyINMNaMu BSHTY-
3MacTOB (ayauTOpUS KPYIMHEHIINX WIP PEaKo
npeBbimaja 1000 4yenoBek), KakKk TIpPaBUIO
MOCEIIABIIMMHA OJMH KOMITBIOTePHBIN KyO.
Ceituac cutyalvsi UBMEHWIACh. B MUPE MPOBO-
JIATCSI COTHU TYPHUPOB OoJiee ueM 1o 15 kubepcmnop-
TUBHBIM AUCIUIUIMHAM, TPAHCISIIIUM CMOTPSIT COTHU
MWUIHMOHOB 3putesieit. C KaxXIbIM rofoM B 3Ty chepy
MPUXOIUT BCe OoJIbllie 1 Oosblie KanuTama. [Ipru3oBbie
¢doHIBI COPEBHOBAHUI MCUYUCISIOTCS IECATKAMU
MWIIMOHOB JI0JUTAPOB, a KUOEPCIIOPTUBHBIE KITyObI
3apabaThIBAlOT COTHU MUJUIMOHOB Ha PEKJIaMHBIX
KOHTpAKTax ¢ BCEMUPHO M3BECTHBIMU OpeHIaMU.
ITpaBoBOrO COMPOBOXKACHMUST TPEOYIOT MHTE-
pechbl uznarejeil urp (OTYUCICHMST 3a MCITOJb30-
BaHME WUrp), KJIYyOOB M pekjamMomaTesieil (CroH-
COpPCTBO), KHOEpPCHOPTCMEHOB (KOHTpaKTHBIE
OTHOIIIEHUs ¢ KiybamMu). AKTyajleH W IpaBOBOM
KOHTPOJIb 32 MCITIOJJHEHUEM PErJIAMEHTOB KHOEp-
CIOPTUBHBIX COPEBHOBAHMI MX OpraHU3aTOpaMU.
B 2021 romy cocrosiics aecsaTbiii MexXmyHapOoIHbIN

cmyoOeHm 4-20 Kypca npozpammbl bakanaspuama «KOpucnpyodeHyusi:
yacmHoe npaso» ¢pakysemema npasa HY BLLID

B npooonowcenue memvr cnopmuenoco apbumpasica, Komopou Obll NOCEAULCH
peodakyus Arbitration.ru
0 HOBOM NEPCNEeKMUBHOM Ce2MeHme YCAye 8 I0PUOUUECKOl Ompaciu, C8I3aHHOM
C NPABOBHIM CONPOBOJCOEHUEeM U apoumpaxicem 31eKMPOHHBIX COCMA3AHULL.

nyboaukyem mamepuai

yemmoHat 1o urpe Dota 2! — The International
2021 (TT 2021), mpusoBoii (hOHI KOTOPOTrO COCTABMIT
40 mma posut. IlpumeuarenbHO, YTO 3Ty CYMMY
J1s1 KomrnaHuu Valve (u3martenst urpsl Dota 2 u opra-
Hu3zaTopa TypHupa T1) moMorm codopath NOKIOHHUKHI
Dota 2: 25% ot Bcex MUKPOTPaH3aKIINii, CAeTaHHBIX
B paMKax CIelMaJM3MpoOBaHHOro MarasuHa Battle
Pass, nepeyrcisiiich HanpsIMyro B TIPU30BON (hOH/T
TI 2021. Poccuiickast komanaa Team Spirit, 3aHsBIIas
Ha 5TOM COPEBHOBAHUM MEPBOE MECTO, BLIMTPaa Oosiee
18 MutH mosu1.2 W 5T0 JIUILB OOWH U3 IECATKOB TYPHUPOB.

ITpu sTOM TpaBUIa KUOEPCIIOpTa KAKUMU-TUOO0
HOPMaTHBHO-TTPABOBBIMU aKTaMU I7I00aJIbHO HE ypery-
JupoBaHbl. CyIIIECTBYIOT JIMIIL Pa3pO3HEHHBIC pera-
MEHTbI OPraHU3aTOPOB MEPOTNPUSITUIL Y HECKOIBKO
ABTOHOMHBIX KMbOepcropTuBHbIX 00beanHeHui (IESE
ESL, CSPPA u ap.). Kcratn, oredyecTBeHHast IpaBoBast
cUCTeMa JIOCTWIVIA B OTOM HaIlpaBJICHUU OIpec-
JIEHHBIX YCTIEXOB: MOCKOJIbKY KrbepcrnopT B Poccun
MMeEeT CcTaTyCc o(UIIMAIbHOTO BUIA CIIOpTa, Ha dene-
PabHOM YPOBHE CYIIECTBYIOT YTBEPKICHHBIE TIpaBIa’.

B HacToguieii cratbe MBI MOIpoOyeM aaThb
IOPUIMYECKYIO OLIEHKY PBIHKY KHOepcriopTa
1 o0pucOBaTh MEPCHEKTUBBI U peJIeBaHT-
HOCTb apOuTpaxa [Jis CIIOpPOB B JaHHOU cdepe.

I Komnvromepuas MHO20n016308amenbckas KOMAHOHAs cCMpameeueckas uepa 6 pealsbHoM epemenu 6 ycanpe multiplayer
online battle arena, paspabomannasn kopnopayueil Valve. Jlns nobedvt 6 mamue KoManoa 00ANCHA YHUUMONCUMb 0COObLI
00BeKM — «KPenocmv», NPUHAONEIHCAULYIO 8PANCECKOL CIOPOHE, U 3aWUMUMb 0N YHUMIMONCEHUS COOCMEEHHYIO <KPENnOCmb».
2 Dma nobeda évizeana obujecmeermbiii peonarc. Cm., nanpumep: B Tocoyme oyenunu yenex poccutickoit Team Spirit Ha uemnuoname
mupa no Dota 2 // PHA Hoeocmu. 18 oxkmsbps 2021 eoda. URL: https.//rsport.ria.ru/20211018/dota- 1754972004.html.

3 [Ipasuna 6uda cnopma «Komnweiomepulil cnopmy, yme. npuxazom Muncnopma Poccuu om 22 sneaps 2020 200a Ne 22 (peo.
om 30 anpeasn 2020 eoda). URL: https.://minsport.gov.ru/2019/doc/Pravila KompSport 06052020.doc.
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DKOHOMMKA OTpac/im
U ee NepcrneKTmBbI

ITo nmporHoszam PWC, cpemHeromoBoii TeMIl
pocta npaHHoit otpacau B 2018—2023 ropax
oueHuBaetcsa B 18,3%, a oOIIMii 00beM PBIHKA
K 2023 rogy — B 1,8 Miapa gonn.* YuuteiBas,
YTO K HACTOSIIIIEMY MOMEHTY MCTOPUSI MacCOBOM
MeINanHIyCTPUM KNOepCcropTa HaCUMTHIBACT eiBa
s 10 J1eT, TeMIIbI POCTa KAIMUTAIN3AlliN BITCYATIISIOT.

Kanumanusauyus e mau. $

1700 $1 617,7M

est. 2024

1278 $1 084,1M

2021

$957,5M  $947,1M

2020

2019

NUcmounuk: Newzoo's Global Esports & Live Streaming
Market Report, 2021

B 2021 roay, cornacHo AAHHBIM aHaIW-
TUYECKOTO areHTcTBa Newzoo, KanuTalu-
3ausi chepbl KMOepPCHOPTUBHBIX pa3BICUEHUA
rnepecekjga OTMETKY B 1 MJIpA TOJJI., HEB3Upas
Ha BbI3BaHHBbIe anuaemueii COVID-19 norepu
st cepbl  CIOPTUBHBIX  pa3BJIeUYEeHUI.

CyOBbeKTHBIN cOCTaB OTpac/iM pa3HOOOpa3eH —
OT U3AaTesIel UTp, TOJYyJaloIINX BO3HArPpaXKIeHE
3a MCMOJIb30BAHKE WX BUIACOUTP Ha COPEBHOBAHUSIX,
W TUTOIIAIOK TTPOBEICHUSI TYPHUPOB, MPOJAIOIINX
MpaBa Ha TPAHCJISILAM, IO CAMUX KMOEPCITOPTCMEHOB.

ImaBHBIMU cTeKXoaaepaMu paccMaTpu-
BAaeMOTO pbIHKA SIBJISIOTCS KHOEPCIIOPTUBHBIE
KJIyObl — UMEHHO 3T OpraHMu3aluy TPEHUPYIOT
KOMAaH/Ibl, BBICTABJISISI X HA TYPHUPHI B pa3INYHbBIX
nucuuiuimHax. OCHOBHBIMUA MCTOYHUKAMU J10XO/a

* Hlanumosa A. Kubepcnopm: epems unsecmuyuil npuuino? // PwC. 4 ¢gespana 2019 200a. URL: https:

publications/mediaindustriva-v-2019/kibersport.html.

Konuuecmeo koHmpakmos (wm.)

1200 1173
900 699 742
600 464
300
20 73
2014 2015 2016 2017 2018 2019

WUcmouHuk: Nielsen eSports Playbook for brands, 2019

IUIST HUX SIBJISIIOTCSl PeKJIaMHbIE KOHTPAKThI CO
CIIOHCOpaMU: MO JaHHBIM areHTcTBa Nielsen,
KOJMYECTBO CIIOHCOPCKUX MPOEKTOB B MHAYCTPUU
¢ 2014 o 2019 rox Beipoco B 60 pa3 — ¢ 20 mo 1173°,

Jloxoabl OT CITOHCOPCTBA A KITyOOB MOTYT
WCYUCITATBCI MWUIMOHAMU aoJuiapoB, B 2021
roly OHU cocTaBwiIn 6ojiee 60% KamuTaau3aruu
orpacinu. I[lpu >TOM cHOHCOpaMu SIBISIIOTCS
HE TOJIbKO KOMIAaHWW, HENOCPEeICTBEHHO
CBSI3aHHBIE ¢ uHAycTpueid urp (AMD, Razer,
AdTech mn ap.), HO U psa Opyrux (B YaCTHOCTH,
PayPal, MasterCard, Visa, Aviasales u ap.). Ha
MPUBEICHHON HIXE TuarpaMMe MoKa3aHbl COCTaB-
JISTIOIIIME KalmuTaau3aluyd WHAYCTpUX KrubepcropTa.

Cocmasensowue kKanumanausayuu

@ CroHcopcKie KOHTPaKThI
@® Meppnanpasa

@ [Hoxoppl snatenei

@ CyseHvipbl 1 6uneTbl

@ BHyTPUMrpoBbIe TPaH3aKLMUM

$32,3M

UcmouHuk: Newzoo's Global Esports & Live Streaming
Market Report, 2021

WWW.DWC.FU/TUY,

3 Newzo00’s Global Esports & Live Streaming Market Report 2021 | Free Version // Newzoo. 9 May 2021. URL: https.//new-
zoo.com/products/reports/global-esports-live-streaming-market-report.

¢ eSports Playbook for brands 2019 // Nielsen sports. 30 Arpil 2019. URL: h
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O yeM urge cnopnTb?

Criopbl B cdepe kubepcmopTa Mo aHaIOTUU
CO cIopaMM B O0JJaCTU TPaAUIIMOHHBIX BUIOB
cropra MOXHO pas3neJuTh Ha JABE€ KaTe-
ropuun: KOMMeEpUYeCKHe U Cyryoo CIOPTUBHBIE.

K mepBoii (KoMMepuyecKoli) KaTeropuu
OTHOCSTCS CIIOPBI MEXAy peKJaMoAaTeasIMu
n KiaybamMu, BBITEKaAlOIIMEe M3 CIIOHCOP-
CKNX KOHTpPaKTOB; TpeOoOBaHUSA wu3AaTeeit
K OpTraHu3aTOpaM MO MOBOAY HECOTrJIaCOBaHHOTO
WUCIIOJb30BaHUSI WX WIPHI IJISI MEPOTPUSTUS;
CIIOpPbI MEXAY OpraHu3aTopaMM U CTpUMEepaMu
WU CTPUMUHTOBBIMU IJIaThOpMaMU O MEIU-
arpaBax Ha TPaHCJSIUW; CITOPHI U3 KOHTPAKTOB
MEXAy KubepcrmopTcMeHaMu U KJIyOamu.

Ko BTopoii (cyrybo criOpTUBHOI) KaTeropuu
OTHOCSITCSI BCE€ CHOPHI, BBITEKAIOIIE U3 HECO-
OfoAeHUs] OpraHU3aTOpaMU WJIM CaAaMUMU CITOpP-
TCMEHaMU MpaBUJI MPOBEIEHUS COPEBHOBAHUMA.
OngHakKoO B KOHTEKCTE OTCYTCTBMUS mpopabo-
TaHHBIX MPaBUJI KUOEPCHOPTUBHBIX TUCIIUTUIAH
BOMPOC O TpeIMeTe cropa TpeOyeT IMOMNpaBKU
Ha UHTEJJIEKTYaJbHYIO M TEXHUYECKYIO CIeIU(DUKY.

MoxeT moka3aTbCs, UYTO B CIIOPTUBHBIX
IUCIyTax Tropa3fo MEHbIe TeHEeXHOW 3auH-
TEpPECOBAaHHOCTU YYaCTHUKOB pBIHKA, Belb,
MO CyTH, B TaKMX CITOpax pedyb UIeT B OCHOBHOM
0 BOTIpocax 3aluThl penyraiuu. OgHaKo coOII0-
JleHre KubepcrmopTcMeHaMu IpyuHImMna fair play
HaIpsIMYIO BIUSIET Ha TIPUBJIEKATEJIbHOCTD KJIyOOB
IUIST pekJiaMopaaTtesaeil, UMEHHO TO3TOMY 3allluTa
MHTEPECOB KHUOEPCIOPTCMEHOB U HX I100en
MMEEeT MPUOPUTETHOE 3HadyeHue s KIIyOOB.

PeneBanTHO BBIOCIUNUTD cJacayroumue
KaTeropmuu CYFY6O CIIOPTUBHLIX CIIOPOB:
¢ CIOphbl, CBA3aHHbLIC C MHMCIIOJb30Ba-

HueM nomnuHra. JlanHas mpoOiema akTyajbHa
sl chepbl KMbepcrmopTa HUUYTh HE MEHbIIe,
yeM JJis TPaAWLIMOHHOTO, OJHAKO 31eCh 3TOT
BOMpOC aOCOJIIOTHO HE YperyaupoBaH. Mexay
TeM HEKOTOpPbIe CIIOPTCMEHBI 3J0YIIOTPEOJISIOT
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MCUXOCTUMYJIMPYIOIIMMU MpeTiapatamMmu (B MepBYIO
oyepenb ajaepajyioM) I YBEIUYEHUS CTEIEHU
KOHIIEHTPAIIMU ¥ CKOpOCTH peakiuu’. [TorydyeHHOE
TaKUM 00pa3oM TIPEMMYIIECTBO MOXET ChITpaTh
KJIIOYEBYIO pOJIb B TT00Oee, OCOOEHHO B MHAUBU-
JIyaJbHBIX COPEBHOBAHUSIX, TAe Hanboee BaskHbIM
nokazateneM 3(OEKTUBHOCTU CIIOPTCMEHA SIBJISI-
ercst APM (3TOT TepMUH UCITOJb3YETCSI B BUACOU-
rpax, B YaCTHOCTM B XXKaHpe CTpaTeTnii B peaibHOM
BpeMeHU U (pallTUHTaX, IS OTpaskeHUsT KOJu4de-
CTBa JICCTBUI, KOTOPbIE UTPOK MOXKET COBEPIIAThH
3a OfIHY MUHYTY). TeM He MeHee AuCKBanupuKalus
WUTPOKOB, OTKPBITO UCITOJB3YIOIINX TOIWHT, U MpaK-
THUKA B3SITHS TOMUHT-TIPOO B KMOEPCIIOPTE 0 CUX
MOp He MOJIYYMIM IIUPOKOTO PACTIPOCTPAHECHUS;

* CHOpbI, BbI3BAaHHBIC 3JI0YMOTPEOJICHUEM
TEeXHUYECKUMU HECOBEPIIEHCTBAMU TMPOTpPaMM-
Horo koga wurp (abuse of bugs). HemaBHee
paccieaoBaHue, MPOBeICHHOE OBIBIIMM aaMU-
nuctpatopom ESL (Electronic Sports League),
BBISIBUJIO MHOTOUMCJICHHBIC Cy4yau TaKuX 3JI0y-
noTpebjieHuil TpeHepaMu TpodeccroHalbHbBIX
koMmaHa B urpe Counter Strike. Omubka B Kojae
UIPbl MIPUBOAMJIA K TOMY, YTO TPEHEPbl MOIJIHU
MHOOPMUPOBATH KOMaHAY O ABUXKEHUSIX COIEeP-
HMKa u3-3a (puKcanuu yria Kamepbl TpeHepa
B 3aJaHHOM TIOJOXeHuM. B pesynabrare Tpu
TpeHepa TMOJYYMIM JAUCKBaJIU(PUKALUIO CO
ctoponbl ESIC (Esports Integrity Commission)
Ha CpoK OT 3 10 24 MmecsieB. AHATOTMYHOE HaKa-
3aHME PaACHpOCTPaHSIOCh U Ha UX KOMaHIHI®;

* noroBopHble MaTtuu. OIHUM M3 MEPBBIX
M3BECTHBIX CJIydaeB TaKOTO HapylleHUs cTaja
ucrtopus urpoka B Dota 2 Anekces bepe3una (Solo),
kotopsiit B 2013 roay moctaBua 100 qomt. ¢ Koad-
(umenToM 3,22 Ha MopaxkeHue CBOE KOMaH/IbI.
Kornma komaHa 1eiicTBUTEIbHO MTpouUTpaa, opra-
HM3aTOp MeponpusaTus, ruiomanka StarLadder,
MpoBe/si COOCTBEHHOE pacciieqoBaHue, yCTAaHOBUIA
(hakT moroBopa, B UTOre UTPOK OBLT AUCKBATU(DU-
LIMPOBaH MOXU3HEeHHO. BrnocnencTBun HakazaHue
OBLJIO CMSIYEHO [0 Tojaa AMCKBaIU(PUKAILIUU.

7 Hamstead C. Nobody talks about it because everyone is on it’: Adderall presents esports with an enigma // Washington Post.
13 February 2020. URL: https.//www.washingtonpost.com/video-games/esports/2020/02/13/esports-adderall-drugs/.

§ Stoklosa S. eSports is in a dire need of arbitration court — here’s why // Lukomski Niklewicz. 17 September 2020. URL:

https:

Tukomski-niklewicz.pl/esports-is-in-a-dire-need-of-arbitration-court-heres-why/.
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M »T0 aumb ogHa M3 MHOXECTBa MCTOPUiA’.
Cnopbl 00 yyacTUM CIIOPTCMEHOB B cxeMax J0ro-
BOPHBIX MaT4yeil MOryT cTaThb 3(OEeKTUBHBIM
WCTOYHUKOM JTaBJICHUSI U HA CAMUX CITOPTCMEHOB,
MO3TOMY BaXXHO HMETh MEXaHU3Mbl 3allUThI
OT TaKuX IOCITaTeJbCTB, B TOM 4YHCJIE B BUJIE
OecnpuCTpacTHOU apOUTpaKHOW WHCTUTYILIUU.

ITpu onurcaHHOM BapUaTUBHOCTY BO3MOXKHBIX
CMOPOB B OTPACJIM 10 CHUX MOP HET HE3aBUCUMOTO
apouTpaxka, KOTOPOMY JTIOBEpSIOT BCE YYaCTHUKU
pbiHKa'’. MI3BecTHBIC apOUTpakHbIe MHCTUTYIINH,
takue kKak LCIA unu ICC, obiagaioT goBepuem
Ou3Heca B 1I€JIOM M MOTYT MPEIJIOXUTH KOMIIe-
TEHTHBIN apOUTpaX KaK MUHUMYM B c(pepe CIopoB,
CBSI3aHHBIX ¢ MeAuManpaBaMu U CIIOHCOPCKUMU
koHTpakTamMmu. OpHaKO BBICOKAasT CTOMMOCTH
Npoleaypbl U MEAJeHHOE pacCMOTpeHUE Aelia
JleJIaloT TaKOi BBHIOOP HeTpUeMJIeMbIM IJIsT 00Jb-
IIMHCTBA YYACTHUKOB KNOEPCIIOPTUBHOTO PhIHKA.

Xopoiurm popymMoM aJist pazdopa Kudbepcnop-
TUBHBIX CITOPOB MoT ObI ctaTh CAS — coriacHo
cT. R27 Kopekca CAS Bce BhllIenepeurCcICHHbIE
MpeaMeThl criopa FMIOTETUYEeCKU apOUTpaOeTbHbI.
B mosnb3y sTOro BapuaHTa TOBOPUT U CIIOPTUBHAS
crienMaan3ans MHCTUTYLIMU, U OOJBbIION OMBIT
ornepaTuBHBIX ad hoc pa3duparesbCTB HA COPEBHO-
BaHusx. OnHako B CAS HeT apOUTpOB, Mpodeccu-
OHaJBHO BJIACIONINX TEMOM, U JaHHBIN apOUTpax
K HacTosIleMy MOMEHTY He aJMUHUCTPUPOBAI
HU OJHOTO Keiica, CBA3aHHOTO C KNOEPCIIOPTOM.
ITosTomy ob6paiieHue K ycayraMm CAS co CTOPOHBI
YYACTHUKOB OTpAaCJU TaKXe MaJOBEPOSITHO.

IMocnegHuM BapuaHTOM SIBJISIIOTCS crielna-
JIM3UPOBAHHBIC MHCTUTYLIMM KUOEPCIIOPTUBHBIX
accornuanuii. C Host6ps 2016 roma cyliecTByeT
ApOuTpaxHblii cyn BcemupHoii KNOepCIopTUBHOM
accouuauuu (WESA), nmonaepxuBaembiii ESL
(BeAylIMM OpraHM3aTOpPOM TYPHUPOB) U HECKOJIb-
KUMU KPYIMHBIMWA MTPOBBIMU  M3IATEISIMU.
CyTb 2TOro TIpoeKTa, MO-BUIUMOMY,

3aKJIto4yaeTcss B IMOMNBITKE CO31aTh KUOEpCIIop-
TuBHBINM aHanmor CAS. OpHako K HacTosIIeMy
MOMEHTY oOTpacyieBbiM apoutpaxxem WESA
He aIMUHUCTPUPOBATIOCH MO-HaCTOs -
IeMY Cepbe3HbIX CIOPOB, KOTOPbIE MOTIJIU
OBl cO31aTh MHCTUTYLIMU 3KCTIEPTHYIO PEITyTallUIO.

AJbTEpHAaTUBOI MOXET CIIY>XKMTh CO3JaHHas
B 2015 rony Koanumus mo m1o0pOCOBECTHOCTU
B kubepcmnopte (ESIC), sapnsromasics mapTHepoM
Komuccuu o azapTHbeIM urpam BeamkoOpuTaHUM
U paboTaroniasi B KaueCTBe CJACACTBEHHOTO U TUCIIH-
TUIMHApPHOTO OpraHa IJIsl KpyMHEUIX opraHu3a-
TOpoB TypHUPOB, BkIodasd ESL u World Cyber
Arena (WCA). OcHOBHOW crelpaiu3alyeii opra-
HU3AIUU SBJISIOTCS Cydau pa3HOTro poja XyJIbHU-
YyecTBa Ha COPEBHOBAHUSIX, HA TaHHBIA MOMEHT 3TO
JIMAMpPYIONIast MTHCTUTYLIMS IJI pa3pelieHust cyryoo
CIIOPTUBHBIX CIIOPOB B chepe kubepcrnopra. Bmecte
c reM ESIC moxka He cTpeMUTCs pacluupsTh chepy
CBOEW NEeSITeIbHOCTU U 3aHUMAThCS pacCMOTpeE-
HUEeM KOMMEPUYECKHUX CITIOPOB, CBSI3aHHBIX C KUOEp-
CIIOPTOM, a €€ pelIeHUs TOoJIeXKaT UCTIOJTHEHUIO
TOJBKO CpeAUd HEIOCPEACTBEHHBIX YUaCTHUKOB.

3akKJiroyeHue

O6o061mas pe3yabTaThl MPOBEACHHOTO HCCe-
JIOBaHWSI, OTMETUM, UYTO PBIHOK KubOepcropTa
HaXOOMUTCSI B CTaAUM aKTUBHOTI'O (pOPMHUPOBAHUS
M MMeeT OIPOMHBIN MoTeHLran pocta. OgHAKO
cuUcTeMa peryJupoBaHUsI JTaHHOTO pbIHKA
M ero IpaBoBoe oOecliedyeHHE IPaKTHUYEeCKU
OTCYTCTBYIOT. MUPOBOMY IOPUINYECKOMY COO0-
IEeCTBY HEOOXOAMMO BHUMATEIBHO CJIEIUTH
3a pa3BUTUEM MHIYCTPUU, BeIb IPAaBOBasl 3alllMTa
MHTEPECOB YYaCTHUKOB JAaHHOM OTpacjii — 3TO
HE TOJBKO BBI30OB, HO M BBICOKOJIOXOIHBIN
CeTMEHT IOPUIMYECKUX YCIYyT HeZaJleKoTo
OymyIiero, mnepBbie MPEAITOChUIKM ISl BO3ZHUK-
HOBEHUSI KOTOPOTro IIOSBIISIIOTCS YKe ceifdac.

? Ipodasicviii kKubepcnopm: Kak 6 6upmyaibHblx copesrosanusx mopeyiom nooeoou // Life. 31 dexabps 2016 eoda. URL:

https.//life.ru/p/954509.

19 Ptaszynski J. ESports Disputes: Choosing your battleground // Bird & Bird. 1 January 2018. URL: https://www.twobirds.
com/en/news/articles/2018/global/esports-disputes-choosing-your-battleground.

54 | Arbitration.ru


https://life.ru/p/954509
https://www.twobirds.com/en/news/articles/2018/global/esports-disputes-choosing-your-battleground
https://www.twobirds.com/en/news/articles/2018/global/esports-disputes-choosing-your-battleground

XIll KOH®EPEHUMA ABA | OB30P

OBb3OP Xlll KOH®EPEHLIUUN ABA:
PASPELLEHVWE KOMMEPYECKUX CIMTOPOB
C YHACTUEM CTOPOH U3 CTPAH CHI'

cenmsabps 6 Mockee

cocmos-
aace XIII  Kongepenyus ABA
«Paspewenue KoMMepuecKux

cnopoeé ¢ yuacmuem CHIOPOH

u3z cmpan CHI», opeanuzamopom Komopoil ebicmy-
nuna Apbumpancuas Accoyuauyus. Meponpusmue
npouwino 6 eubpudHom ghopmame: uacmo yuacm-
HUKO08 cobpanrace 6 KOH@epeHy-3aiax 20Cmiu-
Huuywvl Radisson na Kymy3oeckom npocnexkme
(Obi6uwas 2ocmunuya <«YKpauna»), 0cmaibHble
NpUCOeOUHUAUCL OHAQUH U3 PA3HbIX CIMPAH MUupd.
IlepBas cekmusg KoH(EepeHOUU IIpOILIa

B IMHAMHWYHOM (opMare «Iedya-Kyda»: y KaxKIoro
U3 cnukepoB ObLI0 10 20 ciaiigoB, KOTOpPbIE
CMEHSJM JApyr napyra kKaxnabsie 20 CeKyH.
Brictynienust Aprema Iynko, Bunbsima @uiunca,
Jdmutpus MapenkoBa, Hatanu Togn, Hukonaca
Atinennga, Omnecu Iletponb, Oabrm XamaMbl
n Kaaabel ToMalieBCKOIl OBIIM ITOCBSIIECHEI
HIOaHCaM pas3pelleHus1 apouTpaxkHbix criopoB B CHI.
MonepatopoM ceccum ctan Aprem Jyako,
21a8a NPaKmuKu no paspeueHuro cnopos ¢ yHacmuem
cmopon u3 Poccuu u cmpan CHI', Osborne Clarke LLP.

Kanna TomameBcKas, ynpasisaroujuii napmuep,
Tomashevskaya & Partners, pacckasana 0 KOOPIN-
HallMM IOpUANYECKUX KOMaH B pa3HbIX IOPUCIUK-
nusax. OHa oTMeTUIa BaXKHYIO POJib IMMPOEKTHOIO
ocuca (project office) B pelieHUM 3aga4u KIMEHTA,
a TakXKe BJIUSHME HaAU4YUS TIPOJXKEKT-MEHEd -
Kepa Ha CTOMMOCTb MpoeKTa AJsl 3aKa3uuka.

Huxonac Aiinenn, ropucm Macfarlanes, mocBaTun
CBOE BBICTYIIJICHUE CTpaTerusiM 00pbObI ¢ HE3aKOHHO
MOJy4eHHBIMM JoKa3aTeabcTBaMu B cTpaHax CHI. On
BBIJCIWI TPU CIIOCO0a, KAKUMU MOXKHO HAaHECTH yaap
10 TTO3ULIMM MPOLIECCYaTbHOIO MTPOTUBHUKA, TTOCTPO-
€HHOI1 Ha TaKUX JoKa3aTeJbCcTBax. Bo-mepBbIX, HY>KHO
MOCTAaBUTD IO COMHEHUE UX JOMYCTUMOCTb U JOCTO-
BEPHOCTb, J0Ka3aB HEI0OPOCOBECTHOCTb IOJIY-
YUBIIEH UX CTOPOHBI. BO-BTOPBIX, €C/IM HapyLLIEHUS
OYEBUJIHBI, CleayeT UHULIMUPOBATh TMapasjieibHOe
pa3dupaTeIbCTBO TaM, TIe TaKWe J0Ka3aTeIbCTBa
ObLIM TIOJAy4YEHBbI. B-TpeTbuX, KOH(MUACHLIMATb-
HOCTb JOKYMEHTOB U J0KAa3aTeJIbCTB, MOJYyYeHHbIX
B MPECTYITHBIX LIEISIX, B AHIJIMACKOM MpaBe He UMEET
CyAeOHOI1 3aLUTHI, U CChLIKA HAa 3TO MOXKET 3aCTaBUTh
OIMOHEHTAa PACKPBITh HEBBITOAHBIE JIJIS1 HETO (haKTHhI.
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Haramm Tonn, napmuep, PCB Byrne, ocTaHOBU-
JlJachb Ha peryJMpoBaHWM HaJlOXeHMs obecrie-
YUTEeAbHBIX Mep pasaenaoM 44 3akoHa o0 apOu-
Tpaxke BenukoOpuranuu (Arbitration Act 1996)
1 COOTBETCTBYIOIIMX MpelieeHTaX, a TakKKe orpa-
HUYCHUSIX B HAJIOXKEHUH O0CCITIEUUTEIbHBIX MED.

Oneca Ilerpoab, napmuep, Petrol Chilikov,
MOCBSITWJIa CBOE BBICTYIIJIEHHUE apOUTpPakKHBIM
pa3duparTesibCTBaM C YJaCTHEM TPACTOB M OCOOEH-
HocTsIM TpacToB B cTpaHax CHI. Poccuiickoe
paBO He IpPHM3HAET TPacThl, TaK KaK IIpaBO
COOCTBEHHMKA Ha paclopsbKeHUE CBOMM MMYIIE-
CTBOM HE MOXET OBITh orpaHmdcHo. OIHAKO
Yy KPEeIUTOPOB, CTPEMSIINUXCS BEPHYTh aKTUBHI
13 3apyOeKHBIX TPACTOB POCCUIMCKMX OeHebu-
UApOB, €CTh Psii MHTEPECHBIX MHCTPYMEHTOB.

Buapsaim ®uiaunc, napmuep, Covington &
Burling LLP, paccka3zai 00 0COOEHHOCTSIX U TaKTHUKE
deposition — gocyaeOHOTO oInpoca CBUAETeNeH
B aHIJIO-aMepUKaHCKOM nmpakTuke. CIIMKep 0CTaHO-
BWJICSI HA HEOOXOOMMOI TSI 3TOTO TEXHUKE, UCTOU-
HUKAax IJIs1 TIOATOTOBKM K TAKOMY JIOIIPOCY, a TAKKe
OCOOEHHOCTSIX OIPOCa pPa3HbIX TUITOB CBUIETEIICH.

Oubra Xamama, napmuep, V29 Legal, pacckazana
0 peanusx paspeiueHust criopoB B CHI: 6iopokpa-
TU3ME TOCYJapCTBEHHBIX OPTaHOB, BO3MOXKHOCTHU
BpaXkaeOHBIX PEiIoB C 1IeJbl0 3axBaTa HOKY-
MEHTOB, a TaKXKe ciiydasgx ux nogaeiiku. Cpenu
MeHee 3HaYMMBbIX, HO BCE XK€ Ba*KHBIX HIOAHCOB
CIIUKEp OTMETWJIa HeOOXOOIMMOCTh AejaaTh
MOIIPaBKy Ha HOBOTOJHUE M MaliCKue Mpa3sgHUKN
MpHU TUIAHWUPOBAHUM apOUTPakKHBIX IPOIIECCOB.

Jmutpuii MapeHKoB, opuckoHcysvm, apoump,
3asIBUJI, YTO KOJIMYECTBO CIIOPOB C YIaCTUEM CTOPOH
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n3 ctpad CHI" HamMHoOro onepexaeT YMcio apouTpoB
M3 peruoHa. AHAJJOTMYHAsT CUTYalUsI CIOKUIIACH
un ¢ Kuraem. fBnstercss 3T0 CleACTBUEM HEIOBEPUS
apOUTpakHBIX MHCTUTYTOB K TaKUM apOuTpam
WY 3Ke ClIeACTBUEM He3HaHus mpaBa ctpaH CHI™?
s oTBETa Ha 3TOT BOIIPOC BBICTYIMABIINIA 00pa-
TUJIcsS K uccienoBaHusgm Queen Mary University
B obsactu diversity — pacoBoro, HallMOHAaJIb-
HOT'O M TeHJEPHOIro pa3HooOpa3us B apOUTpaxke.

Cnukepbl ceKUUU <«Anti-suit injunctions:
A comparative law perspective, including Russia,
with practical tips» («CyneOHBIE 3allpeThl: CpaB-
HUTEJbHBIM aHajaW3 IMpaBa, BKJodas Poccuio,
C TIPaKTUYECKUMU COBETaMU») OOCYAWIU CYTh
CyoeOHBIX 3aIlpeTOB UM M3MEHEHHUsI B COBpeE-
MEHHOM MCITOJIb30BAaHUU JAHHOTO MHCTPYMEHTa
cydaMM KOHTWHEHTAJIbLHOW NpPaBOBOIl CHUCTEMHEI.

Cepreii IlerpaukoB, napmuep wpuduue-
ckoll upmol «Aapyod», Kak MoAepaTop Kpyrjioro
cToja TIOMYEPKHYJ, YTO ceilvyac HacTynuia
«HOBas 3pa» TaKMUX CYAEeOHBIX 3allpeTOB. UMMU
TEeIephb ITOJB3YIOTCS HE TOJBKO CyAbl AHIINU
n @paHUNU, HO U POCCHUIICKasg cyaeOHasl cucTeMa.
Oco0eHHO MHTEPECHBIM TPEeACTABASICTCS TIpUMe-
HeHMue cyaeOHOTo 3arpeTa B KOHTEKCTE jesa
«YpanBaroHsaBojia», Iie npeaceaareab BepxoBHoro
cyna P® mepenan Bompoc o HaJIOXEHUU Cyaed-
HOTO 3alpera Ha pacCMOTPEHME KOJJICTUM.

Kenpann Kodbdu, napmnep, Coffey Burlington,
ormeTu, yto B CIIIA HeT chopMyJIMPOBAHHOTO
noaxoaa BepxoBHoro cyna; cyabl okpyroB (district
courts) MpUMEHSIIOT TMOO KOHCEePBATUBHBIN, MO0
JmbepanbHbI oaxon. KoHcepBaTUBHBIN ITOIXOI
paccuMTaH Ha MaKCUMaJbHYIO CaMOCTOSITEIb-



HOCTb W JOJIDKHBIN MOPSIIOK CyAeOHOro mpoiecca
B IIPYTUX CTpaHax (10 TeX Iop, IoKa TpeOoBaHUE
0 cyneOHOM 3ampeTe He BXOAUT B MPSIMOE MPOTHU-
Bopeure ¢ nmyonuuHbiM mopsinkom CIIA). Dto
o3Havaert, uyTo cyabsl CIIA npu3HaoT 3apy0eKHbIH
npollecc HaajaexXalluM W He OYIyT BBIHOCUTH
orpaHWYMBaloIIMe ero rmpukassl. CorinacHo auode-
paJbHOMY TTOIXOJY XOAATaCTBO O HaJIOXEHUU
cynebHOoro 3ampeTa Ha 3apyOeXHBII IIpollecc,
cKopee Bcero, OyAeT yIOBJIETBOPEHO, OCOOEHHO
eCclIi UCTpeOylolasl TaKoi 3aMmpeT CTOpOHA CChlla-
€TCsl Ha MPOPOTallMOHHYIO0 OTOBOPKY — HaIlpuMep,
Korma o0e CTOPOHBI KOHTpakKTa JTOTOBOPUJIMCH
HE3aBUCUMO OT (paKTUUECKOTO MECTOHAXOXKIACHUS
paccMaTpuBaTh CBOI CHOP B OJJHOM U3 aMEepHMKaH-
CKUX ILITATOB W IO 3aKOHAM 3TOro 1TaTa. BeposTHo,
onHaxabl BepxoBHbiit cyn CIIIA BbICKaXXeT CBOIO
MO3UIIUI0 OTHOCUTEIBHO TOT0, KaKOUW U3 MOIXOI0B
JMIOJDKEH TpeBaJupoBaTh, 3aKJIIOUWI CIUKEP.

Jxkeiimc Xaprpoys, napmuep, Orrick, pacckazan
O MPUMEHEHUM CYACOHBIX 3aIllpPeTOB K TPETbUM
CTOpOHAaM B CylIeOHOM M apOUTpakHOM pa3ou-
patenbcTBe. OH OTMETWJI, YTO aHTJMICKUE CYIbI
NpujiaraloT MaKCUMyM YCUJIWI, 4TOOBI CJIe10BaTh
MPOMNUCAaHHON B TOrOBOpPe apOUTPaKHOI OTOBOPKE,
U TIPUOPUTET CBSI3U CTOPOHBI C TPETbUMU JTULIAMU
Haja OyKBaJIbHBIM coAepXXaHUeM apOuTpakHOU
OTOBOPKM €l11le He 10 KOHIIa ompenaeseH. JJokiamank
NpUBE OOIIMPHBIA CHHUCOK CITOPOB C YYaCTUEM
POCCUMICKUX CTOPOH, KOTOpPbIE TTOCIYKWIN

JUTST pa3BUTHS MHCTPYMEHTA anti-suit injunctions
B aHTJIMIICKOI apOUTpaKHOM U CyIeOHOI TTpaKTHKe.

Pamynac Aynsesmumyc, napmuep, Motieka &
Audzevicius, odbpaTtuics K no3unuu Ilanatel 1opaoB
BennkobpuraHuu mo cyaeOHbIM 3ampeTaM, KOTOphie
OLICHUJIW JAHHBIA UHCTPYMEHT TTOJOXUTEIBHO —
KakK BHOCSIIMI OMpeaeIeHHOCTh B apOUTpakKHOe
pazoupatensctBo. Cynm EC mpuaepxuBaeTcst npyroi
Touku 3peHus. OcHoBbIBasich Ha Permamente
«bproccenp I» o moacyaiHOCTM M NpPU3HAHUU
M UCMOJIHEHUM CYAeOHBIX PEIlIeHU Mo TpaxkaaH-
CKHM M TOProBbIM neiaM, cyn EC ctaBuT Bo TiaBy
yIJia BOIIPOC O TOM, SIBJISIETCS JIM CYACOHBIN 3arpeT
OKOHYaTeJbHBIM pellieHreM T10 Aeiy. B kauecTse
OKOHYATEJIbHOTO PELICHUS MO Ay CyAeOHBI
3ampeT ¢ TOYkKM 3peHus npaa EC HemomycTuMm.

IlepBoiii Kpyrablit cton «Roundtable 1.
Between a rock and a hard place: Practical tips
on dealing with sanctions: market trends, structuring
the arbitration clause, compensating counsel, experts
and arbitrators, choice of law, picking a venue,
and more» OB MOCBAIICH TTPAKTUYSCKUM COBETAM
no paboTe B YCIOBMUSX CAHKIIWN: TEHACHIMSIM
pBIHKA, CTPYKTYPUPOBAHMUIO apOMTPaxkKHOU
OTOBOPKM, BBIOOPY MecCTa MpPOBEICHUS U T.J.

Jxxon Xunc, napmuep, Morgan, Lewis & Bockius
LLP, oOpaTuiJl BHUMaHUE Ha MPo0IeMy KaCKaaHbIX
apOUTPaXXHBIX OroBopok. OHM CO3[AIOT TTOBBI-
IIEHHYIO CJIOXHOCTb JIJISI MTPOLIECCOB U YSI3BUMBI
npu o00XadoBaHWU apOUTPAKHOTO pPeIIeHUS
CTOPOHO#, OJHAKO WX ObLIasg MNOMYJISIPHOCTH
BITOJTHE OOBSICHMMA: B KOHTPAKTHI C ydacTHEM
cropoH u3 Poccun u ctpan CHI' ux BHocuIu u3-3a
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HEOINpeIeJIeHHOCTH, TaK KaK pa3Hble 3apyOexkHbIe

apOuTpakHble WHCTUTYTHI MOJydYaJaud pas3pe-
IIEHWE Ha JeSITebHOCTh B pa3Hoe BpeMs. Ceiiuac
KacKaJIHble OTOBOPKU MOT'YT CHOBa BEpHYTbHCS M3-3a
CaHKIIMA. B Takux oroBopKax 4acTo MCHOJIb3YeTCs
KacKaJHbI MeXaHU3M BbIOOpa TPUMEHMMOTO TpaBa.
Kpome nmpoGieMbl OrOBOPOK CITUKEP PacCMOTPEN
BOIPOC OOpaTHOM cubl «3akKoHa JIyroBoro».

Poman 3bIKOB, eenepanvhulii cexpemaps PAA,
napmuep, «Mancopc», yaeJIusl BHUMaHUE HEOOBIYHOM
JIOTUKE KacKaJIHbIX apOUTPakHBIX OrOBOpoK. OH
OTMETWJI, YTO Ha MPaKTUKE apOUTPaKHBIM MHCTUTYT,
YKa3aHHBI B KaCKaJHOW apOUTpPakHOU OroBOpKeE
MOCJIETHUM I10 CHUCKY, IpU oOpallleHu CTOPOH
B apOMTpak, CKOpee BCEro, CTaHeT BApMAaHTOM HOMEP OITUH.

Tomac CanmmBau, adsoxam Marks & Sokolov,
COCpPEIOTOYMII CBOE BBICTYIJIEHWE Ha MpodiieMe
cankuuit OFAC. OH oTMeTUa1 HUX TEeppUTOPU-
anbHbIl 3¢hdekT: cankuuu OFAC obGpanieHbl
MPOTUB KOMITAHUU W B 1LIEJIOM JIWII, HAXOASIIUXCS
Ha Tepputopun CIIA. [ToaToMy, KOria CTOPOHBI
MMOHUMAIOT, YTO MHTEPECHl OMHON U3 CTOPOH CBSI3aHbI
¢ CIIA, HyXXHO OBITh OCOOEHHO BHUMATEIbHbBIM,
3apaHee MPOoAyMbIBasl JAeTaau JoroBopa u hopmy-
JIPYs TOAXONSIIIYI0 apOUTPakHYI OTOBOPKY.

Koncrantun Kpoab, napmuep, Dentons, obpa-
TUJICS K MpoOseMe pacrpoCTpaHEHUSI CaHKIIWH
HE TOJIbKO Ha JiMlla M3 CAaHKIIMOHHOIO CIHCKa
(SDN), HO M KOHTpPOJIMPpYEMbIe UMW KOMITAaHUMU.
Cnukep corjacuics ¢ TeM, YTO YeM CJIOXHee
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OroBOpKa, TEM JIerye OCHOpPUTh €€ B Ccyhe.
C ero JIMYHOI TOYKU 3peHUsI, cTopoHaMm u3 Poccuu
ceiiyac yno6HO oOpalaThcsl 3a pa3pelieHueM
criopa B pOCCUICKME apOUTpakHbIE LIEHTPHI JIMOO
B Tonkonrckuit (HKIAC) wnu CuHranypckui
(STIAC) apbuTpaskHbI€ LIEHTPbI, KOTOPbIE HE BBOIUIN
CaHKIMU MPOTUB POCCUMCKMX Jull. JlOKIamuuk
TaKKe OCTAHOBWJICS Ha HI0AHCaX «3aKoHa JIyroBoro»
U cIyvae, KOrja OH JOJKEH MPUMEHSIThCS, — TOT/A,
KOTJa pOCCUCKOMY JIUILY ObIJIO OTKa3aHO B JOCTYIIE
K mpaBocyauio 3a npeaenamu Poccun. [leiicTBre
«3akoHa JIyroBoro» CXoQHO C MHCTUTYTOM anti-
suit injunction B aHIJIMICKOM IIpaBe, MPU 3TOM
MHCTPYMEHT anti-suit injunction paHee ObLT coBep-
IIEHHO HEMPUBLIYHBIM JISI POCCUNCKON TOKTPUHBI
U PACXOJUTCS C €€ OOBIYHBIMM YCTAaHOBKAMM.

Cepreit ABaksaH, mwpucm HNPAKMUKU
paspeutenuss cnopos, Norton Rose Fulbright,
OCTAHOBUJICS Ha TIpakKTUKE POCCUNCKUX
CyOIOB B KOHTEKCTe <«3akoHa JlyroBoro»,
B mepBylo ouepenb Ha aejiax «O0OO0O “HMuHcTap
JlomxucTukc” mpoTUB duiamasa KOMIIAaHUU
Nabors Drilling International Ltd», «TenekaHan
“Haperpan” mnpotuB Google», a Takxke
nene «“Ypanaronsason” mipotuB PESA» —
B MOCJeaHEeM ciiydae 000CHOBaHWE TPUMEHEHUS
«3akoHa JIyroBoro» OBIJTO OIKMCAHO CyIdaMH
HauboJiee moapooHo. B centsabpe 2021 roma mocie
nepeaayu B Kaccalllo JeJio «YpajaBaroH3aBoaa»
BBIIIJIO Ha HOBBIA BUTOK Pa3BUTHUS.



IMayauyc Moka, ropucm, PRIMUS, B CBOeM BBICTY-
MJIeHUW TaKXe KOCHYJCS BOIpoca CaHKIUKA
B MEXIYHapOAHOM apOUTpaXe U OTMETUII PEIlIeHUE
BepxoBHoro cynma IlIBeiiliapuu, ykKa3aBIIEro,
yto caHkuuu CIIA He BXOAST B MyOJWYHBIA
nopsgok EC. Takxke, Mo MHEHMIO CIMKepa,
B OJIM>Kaiiliee BpeMsI HYXKHO OXWAAThb YBEJIU-
yeHMUs1 KoJuuecTBa apoutpaxeir ad hoc.

YyacTHUKM Kpyrioro crtona «Roundtable
2. Investment treaties and disputes: What’s
the forecast for CIS-related disputes?» oGpaTu-
JUCch K HioaHcaM pedopmupoBaHus [CSID
(MOYHUC) wu MeXAyHaAapOOHOU CHUCTEMBI
WHBECTUIIMOHHOTO apouTtpaxka B 1IEJIOM.

Anna JIxxyoun-Bper, cexpemapo FOHCHTPAJI
U oupeKmop no 80NpoOCam MexcoyHapoOHoLll Mopeoeau
8 ropuduveckom denapmamenme OOH, ocTaHOBU-
Jlach Ha 3a7a4ax, KOTOpbIe CTOAT Iepea pabounuMu
rpynnamMu FOHCUTPAJI no MHBECTULIMOHHOMY
apouTtpaxky. I1o cioBam crimkepa, K HUIM OTHOCSITCS
co37aHre KOHCYJIBTaTUBHOTO LIEHTPA JIJIs1 pa3BUBaI0-
LIMXCsl CTpaH, (hOPMUPOBAHNE KOAEKCA STUKU MHBE-
CTUILIMOHHOTO apOMTpaxa, a Takke B3auMOJEHCTBHE
¢ ICSID (MIOYHMC) no BompocaMm pa3BUTHS arie-
JISIIMOHHOTO MEeXaHM3Ma MHBECTUIIMOHHBIX CITOPOB.

Anekcannp IloaropakeBuy, Hauasvnuk omdena
obecneuenus npedcmasumenvcmea Poccuiickoil
Dedepayuu 6 0peaHU3AUUAX MeEHCOYHAPOOHO20
mopeosoeo npasa npasosozo denapmamenma
Munucmepcmea 3KOHOMUYECKO20 pPA38UMUS
Poccuiickoii Dedepayuu, ormmcan Moaxonbl K pedop-
MUPOBAHWIO CUCTEMbl MHBECTUIIMOHHOTO apOUTpaxa
U pa3paboTKe KoaeKca 3TUKU MHBECTUIIMOHHOTO

apoutpaxa. Cnukep HalOMHWJI, YTO pelIeHUs
B MHBECTUIIMOHHOM apOuTpaxe He IOJIKHBI
OBITh MOJIMTUYECKM MOTHUBUPOBAHBI, a cama
pedopmMa T0JKHA OCHOBBIBAThCSI HA KOHCEHCYCeE.

Ouabra lIBeTkOBa, cosemuux, Ab «FEeopoes,
Ilyeunckuii, Agpanacves u napmmuepsr», OTMETHUIIA,
YTO, BOIIPEKM pacIlpoOCTpaHEHHOMY MHEHMIO,
B ICSID (MLIYUC) pa3pemaercst 00JbII0E KOMAM-
YECTBO CIIOPOB C YYaCTUEM POCCUMCKUX CTOPOH.

Tonzano ®aopec, 3amecmumens eeHepanbHO20
cexpemapsa, ICSID (MIIYHC), paccka3an o CyTU
pedopmbel MUUVYHUC u ee 1ensax, a Takxke O TOM,
Kak udMeHeHus B MexaHusme MIIYMC nosnusiior
Ha paspelieHHue CIIOPOB € yYacTUEM CTOPOH U3 TOCY-
napctB CHI. Crniukep yaeann BHUMaHUE CTPYK-
type u ucropuun MUYUC, Bxoasuiero B Ipynmy
Bcemupnoro 6anka (World Bank Group). OtnenbHo
CIIMKEP OCTAHOBUJICS HAa MPUYMHAX B3PBIBHOTO POCTa
ob6pamenuit B MIUYUC nocie 1996—1997 romos.

Cepreit Mopo3oB, cosemnux, Mexcoynapoomwiii
YeHmp npaeosoll 3aujumsi, CPaBHWI pabOTy 3TOTO
pPOCCUICKOI0O IIeHTpa C TpyIIoi OBICTPOTO
pearupoBaHus. CriMKep OCBETUJI 33JauM, C KOTO-
PBIMU CTAJIKUBAETCSl €r0 OpraHu3alus, a TakxkKe
paccMOTpea COBpEeMeHHbIe NpoOJeMbl WHBE-
CTUIIMOHHOIO apOuTpaxa TPOTUB TOCYIapCTB.
Cpenu mpoyero JAOKIAAYMK OTMETHII, YTO ydyacTue
rocygapcTBa B MHBECTHMIIMOHHBIX apOuUTpazkax
JOpOro OOXOAMTCS HaJOoTOMJaTeJIbIIMKaM.

Anna Ko3bmeHko, napmmuep, Schellenberg
Wittmer Ltd, oTMeTuna, 4To pedOpMUpPOBaHUE
CHCTeMbl MHBECTULIMOHHOTO apOuTpaXxa BKJIIoUaeT
B ce0s1 ABa HampaBJeHUS: U3BMEHEHUE aclleKTOB
MaTepuajJbHOTO MpaBa (OCOOEHHOCTU UHBE-
CTUIIMOHHBIX JOTOBOPOB) M IIpoliecCyaibHbIE
BOTIPOCHI, B KOTOPBIE BXOJAUT U BOIPOC TpeacKa-
3yeMOCTH apOUTpaXKHBIX pelieHuii. Takke CIuKep
aKlleHTUpOBaJla BHUMaHUE Ha HEOOXOIAMMOCTU
MpUBJIEKaTh HOBBIX apOUTpoB 13 Poccum u cTpaH
CHT K paspelieHno MHBECTULIMOHHBIX CITOPOB.

Tpetnit kpyrasiii cton «Roundtable 3.
A call for civility: The new ICCA guidelines addressing
behavior in international arbitration falling “below
minimum civility standards”» ObL1 TTOCBSIILIEH HOBBIM
pykoBoasium npuHuunam ICCA, kacawoimMmcs
MOBEICHUS B MEXJIYHApOJHOM apOMuTpaxe.
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ITurep Boapuu, napmwuep, Curtis, Mallet-
Prevost, Colt & Mosle LLP, npenctaBul
ayouTOPUM YYACTHUKOB KpPYIJOro CToJa.

Jpro Xoaunep, Monckton Chambers,
MOCBITUJI CBOE BBICTYIIJIEHHE pa3HHUILE
3TUYECKMUX MNpeANMCcaHUil, aIpecOBaHHBIX
apouTpaM U TOCYJZAapCTBEHHBIM CYAbSIM.

Vmeana Kyk, napmwuep, PCB Byrne LLP,
paccMoTpeia JeTalld HOBBIX PYKOBOISIIINX
npuHuumnoB I[ICCA, Bkiawouas o06s3aTeabCcTBa
COXpaHATh KOH(MUACHIMAILHOCTh U HEIIPUKOC-
HOBEHHOCTbD ITePCOHAJIbHBIX JAHHBIX YYaCTHUKOB
— HaIlpuMep, B KOHTEKCTEe ITPOBEICHUS CITyIIaHWIA
MU  WU3YYEeHUST THMCbMEHHBIX J10Ka3aTeJIbCTB.

Oasra boarenko, napmuep, Fangda Partners,
pacckazayia o HoBbIX NpuHLKIax ICCA u o ToMm,
YTO OHU IMPEAITMCHIBAIOT IIPEICTABUTEISIM CTOPOH
B apOuUTpakHOM pa30upaTebCTBE, OCOOEHHO
B BOIIpOCaX COACHCTBUS MPOILECCY U YBaXKCHUS
K IpyruM ero ydyactHukam. CHHMKep OCTaHO-
BIWJIaCh Ha BOMpoOcCax ONpeaeJeHUS <«IIUBUIU-
30BAaHHOTO» W <«HEHIMBUJIM30BAHHOIO» IIOBE-
JeHUusT B KOHTeKcTe HOBbIX MpuHuumnon [CCA.

Jlaypa Xapaun, eeHnepanvHbulii Oupekmop,
Alvarez & Marsal, ormeruna, 4TO Cylle-
CTBYIOT MNapauieibHble KOIEKChl MOBEACHUSI,
HanpuMep KOAEKC IToBeleH!sT MeXIyHapoIHOTO
nHctutyTta apobutpoB (CIArb) m momenuiachk
JIMIHBIM OITBITOM CTOJIKHOBEHUSI C BOIIpOCaAMU
9TUKU B XOA€ apOMUTpaKHBIX pa30MpaTesIbCTB.

Ha xpyriiom crosne «Roundtable 4. International
arbitration and cross-border insolvency — common
scenarios encountered by practitioners» criikepbl
00CyIWIN ClieHapu1, B KOTOPBIX MEKAYHAPOIHBIN
apOMTpax CTAJIKMBAETCS ¢ OAHKPOTHBIM MTPOLIECCOM.

ITaBea BynartoB, cosemnux, White & Case,
MOAPOOHO omucaa KOHTPAcTbl U B3aUMOC-
BSI3U apOUTpaka M Mpoleaypbl OaHKPOTCTBA.

Anekcannp Ilomenwk, napmuep, Lidings,
pacckazai o JACUCTBUSIX apOUTPaKHBIX yIpaBis-
IOIIUX B TIpolleccax TpaHCTPaHUYHOTO OaHKPOT-
cTtBa Ha mnpumepe neia «Riverrock Securities
Limited mnporuB MexayHapoaHoro OaHKa
Cankr-IletepOypra». JlokiaaguyuK OTMETHUI,
YTO pelIeHHEe ITI0 3TOMY JeJly HMMeJO O4YeHb
OoNBIIION pe30oHaHC B TTpodheCCUOHATbHOM cpefe.
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Okcana Paiit, napmuep, Fox Rothschild LLP, nocBsi-
TUJa CBOE BBICTYIUIEHUE IMpoOeMe apOuTpaxa
u TpaHcrpaHuyHoro 6aHkporctBa B CIIIA. Ona
pacckaszajia o0 Mpu3HaHUKU O00eCITeUUTETbHBIX MEP
apOuTpaxkeM 1 CyJaMHu B COOTBETCTBUU C IJIaBOM 15
Konekca o 6ankpotctee CIIA u onmcana paznnaus
MEXIy OCHOBHBIMM (COre) M JOTOJHUTEIbHBIMU
(non-core) mpoueanypamMmu O0aHKpoTcTBa. Takske
CMUKEp OCTaHOBUJIACh Ha BOIMPOCax MPUMEHEHUS
npuHuumna Iu66ca, ompenensiolero MMMY-
HUTET APYTOil IOPUCAUKIIMU OT MPOlLiecCyalbHbIX
MOCJICACTBUI OaHKPOTCTBA B JAPYTUX CTpaHax.

Esrenna ®eporoBa, ropucm, Conyers Dill
& Pearman, pacckazaja 0 TOM, KakK lOpuande-
ckMe U (pU3nYecKue Juiia MOTYT TTOJYYUTh MEpbI
npoleccyaJbHOro MpUHYXIeHNsT Ha bputaHckux
Buprunckux OcTpoBax B oOecrnedyeHue
3apy0ekHOTO npoilecca OaHKpOTCTBA.

Tatbana MunaeBa, napmuep, RPC, ocTaHO-
BUJIACh Ha COOTHOIICHUM TPOLEAYpbl OAHKPOT-
cTBa U apobuTtpaxa B Benukooputanuu. Crimkep
nepeyncania KpUuTepuu, Npyu HaJTUIUU KOTOPBIX
3apyOeKHBIN Mpollecc 0AHKPOTCTBA MOXKET ObITh
MPUHSAT KaK HaJuIekaluii cynamu Bennkoopuranuu,
a TakoKe pacckasayia O CXOJCTBE U Pa3IMUMSIX 3aKOHa
0 OaHKPOTCTBE B BeMKoOpUTaHUM U COOTBETCTBYIO-
mero moaenbHoro 3akoHa FOHCHUTPAJL. B kauectse
WUTIOCTPALIMM CITMKEDP MpUBeJia 1eJI0 apOuTpa-
Horo ynpasJisioiniero Kupeepoit iporus [eoprus
BemxaMoBa, B KOTOPOM aHTIMMACKUIA Cyll MPUMEHWIT
HOpPMBbI OO0IIIeTO TpaBa s MpU3HAHUS MTpoliecca
0aHKPOTCTBA M YCTAHOBMJ, UTO HEIBUXKUMOCTD
HE MOXET BOWNTU B KOHKYPCHYIO Maccy — B OTJINUKE
OT ABUKMMOTO uMyIiecTBa. Crimkep Takke mpoaHa-
JIM3UpoBaja Iej0, B KOTOPOM Ipolecc 0aHKPOTCTBA
OCJIOXKHSIICSI HATUIMEM FapaHTUM TPEThel CTOPOHHBI.

Kpyrieiii cton «Roundtable 5. Sun, sand,
and ... cnopot: Practical tips for litigating offshore
disputes» ObIT MOCBSIIEH crlopaM B OMIIOPHBIX
IOPUCAUKIIUSAX M C Yy4aCTMEM CTOPOH M3 HUX.

Anekc Xoan Teiinop QC, napmuep, Carey Olsen,
npeacTaBuJl CriukepoB. B cBoemM coOCTBEeHHOM
BBICTYIJICHUM AJiekc Teisiop Tepedyucaun
0COOEHHOCTM 3aKoHoJaTelbcTBa bputanckmx
Buprunckux OcTpoBOB B cdepe apoOuTpaxa,
a TakXXe OTMETUJI TTOJIOKUTEJBHYIO POJIb HOBOTO



apoutpaxHoro 1eHTpa Ha BbBO,
U KOH(pUAEHIIUATBHOCTb, ¢ KOTopoii cyasl Ha BBO
CIIOCOOCTBYIOT apOUTpaKHOMY pa30oUpaTeIbCTRY.

CKOpPOCTH

ITutep @eppep, napmwuep, Harneys,
NpoBeJ WHTEPECHBbIe IIapajiie]ii  MeXIy
KaXXI0il 13 O(PIIOPHBIX IOPUCAUKIINI, KOTOPhIC
YYaCTHUKM OOCYIMIM Ha KpPYyIJIOM CTOJE.

An Tonazescku, napmwuep, Carey Olsen,
OCBETHJI OCOOEHHOCTU apOUTPaKHOIo 3aKOHO-
IaTeJIbCTBA M TpeTelCKOro pa3duparesibCcTBa
Ha KaitmanoBbeIx OcTpoBax, IIpUBEIs B KauecTBE
npuMepa HECKOJIbKO TPOMKHUX apOUTpakKHBIX
MIPOLIECCOB, COCTOSIBIINXCSI TaM B TTOCJICIHEE BPEMSI.

Teopr 3. T'eopruy, ynpasasarowuii napmuep,
George Z. Georgiou & Associates LLC, paccka3zan
o ropucnoukuny Kunmpa, otMeTuB mpoapOUTpaskHbII
MMOJX0A KUTIPCKUX CYIOB, a TAKXKE O BO3MOXKHOCTSIX
MOJIYYEHUST CYAeOHBIX 3alIpeTOB Ha MHOCTPAHHEBIS
apOuTpaxkHble U cylaeOHble pa3dupaTeIbCTBA.

Happen Punc, napmuep, Begbies Traynor Group,
PACKPBII POJIb PACIIOPSIUTENICH-PECUBEPOB B TPAHC-
TPAaHUYHBIX CITOpaX, CBSI3aHHBIX ¢ OAHKPOTHBIMU
npoieccaMu Ha bputanckux Buprunckux OctpoBax.

Kpyrasiit cton «Roundtable 6. To tell the truth,
the whole truth, and nothing but the truth: Fresh
thinking on fact witness testimony and written
statements in court and arbitration proceedings»
OBLI TTOCBSIICH ITpO0JieMe HaJIeKHOCTU CBUIIE-
TEJIbCKUX TOKa3aHWl B Ccyle M apOuTpaxKe.

Hukonayc IIutkoBun, napmwuep, Pitkowitz
& Partners, obpatTua BHHUMaHHE Ha TEXHUKU,
C TMOMOIIBIO KOTOPBIX CIEHMAaJINCTBl Pacro3-
HalOT JIOXb II0 IIOBEICHMIO 4YeJloBeKa.
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Baagumup XBajeii, #npedcedamenv npaeé-
aenus PAA, napmuep, Baker McKenzie,
pacckaszan o poyu pokiaaga ICC mo Bompocam
MmaMsiTU CBHIETEJEe U IIPpOBEJI MWHU-IKC-
MMepUMEHT C ayguTOpHEeil, IOKa3bIBAIOIINA,
YTO ITaMSTBIO JIIOJEW MOXKHO MaHUITYJINPOBATh.

On Kpocea, napmuep, Simmons & Simmons,
pacckasall O CTapbIX U HOBBIX MMOAXOJAaX aHTJINIi-
CKMX CYIOB K CBUACTEIbCKHUM MOKa3aHUSIM
n nx QyHkuuu. Crimkep oOpaTWJl BHUMaHUE
Ha TO, YTO CETOIHS aHIJIMHCKHE CYIbl PUIAIOT
OCOOCHHBIN BeC YCTHBIM ITOKAa3aHUSIM CBUIETENICH,
a He BBIBEPEHHBIM NMHUCHBMEHHBIM H3JIOXKECHUSIM
cutyauuu. OH TakkKe OCBETHJI BCE 3a W MPOTUB
ITOJX0/1a, COTJIACHO KOTOPOMY HaBOMSIIINE BOIIPOCHI
Mpu JONPOCE CBUAETEJEl HEeOOIyCTUMBI.

Yuann bao, suuye-npeszudenm, ICC, nocBsi-
TUJIa CBOE BBICTYIUICHHME IIpo0JieMe CBUACTENICH,
He FOBOPSIINX Ha sI3bIKe Mporecca. Eciau cBumeresb
TOBOPUT WJIX MBICITAT Ha IPYTOM SI3bIKE, 3TO CO31aCT
HECKOJIbKO MHYIO KapTUHY COOBITUII U PacCTaBIISICT
WMHBIE aKIEHTHI, 13-3a YeTO OIPEIeINTh IIPABIUBOCTh
MMOKa3aHW TAKOTO JIMLIA CTAHOBUTCS €Ille CIOKHEE.
A HEHaJeXHOCTb CBUAETEICll MOXKET ITOBJIEYb
3a co00¥i OTMEHY MHOTOMWUIMAPIHBIX CIEJIOK.

Kpyrasrit CTOJ «Roundtable 7.
“Arbitrator” or “dispute resolver”? What role,
if any, can and should the arbitrator play
in getting disputes resolved early?» Obl1 MOCBsIILIEH
poau apOUTPOB U OCHOBHBIM MOAXOAaM
K pa3pelieHuIo CIIOPOB B HHTEpecax CTOPOH.

Keiitmun Ilaiicau, napmuep, Ambos Lawyers,
omnpeaeanaa CreKTp MpobdyseM, KOTOpble HYXKHO
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ObLIO OOCYIUTH yJYaCTHUKaAM KpYIJIOTO CTOJia.
LleHTpanbHBIM CTaJl BOMPOC O TOM, AJOCTATOUYHO
JIY apOUTpPYy pa3pellnTh CIOp WM K€ OH JIOJKEH
MMOMOYb CTOPOHAM MPUUTU K MUPOBOMY COIJa-
meHuto. Cnoukep TakxKe OTMeTUJa, 4TO ceiyac
OCHOBHbIE€ MCCJIeIOBAaHUS B JAHHOI 00JACTU BEAYT
MexnyHapoaHblii MHCTUTYT Menuanu B CIHIA
u MexayHapoaHast Topropas mnajarta B ITapuxe.

ITaTpucus Iloneccu, npogeccop,
CmokeoabMcKUil  yHUgepcumem, OTMeTHUIA,
YTO apOUTPBI MOPOIl He 0OpaIaloTCs K MPOLIeIype
MeJIHUallK IIPOCTO TIOTOMY, YTO HEJOCTATOUHO C Heil
3HaKOMBbI. Jlokaaguuk obpaTuiiach K TeMe apou-
TpaXKHBIX PELIEHNI Ha COTJIAaCOBAaHHBIX YCIOBUSIX,
KOTOpbI€ HE BCErjaa BO3MOXHO MPUBECTU B UCIIOJI-
HeHHe Ha ocHoBaHMM Hbio- MOpKCKoii KOHBEHIINN.
B Takux ciaydasix MHOroe 3aBUCHUT OT BpPeMEHH,
B KOTOPOE CTOPOHBI 3aKJIIOUMJIN TaKOE COrlallleHUeE.

Anna TymmoBcku, adeoxam, wmam Daopuda,
pacckaszaja 0 CBOEM OMNbITe 3aKJIIOUEHUS MUPO-
BOT'O COIJIallIEHUsI, 3aBEPIIUBIIETO CIIOP CYIpyroB
n3 Poccum 06 ux umymectse B CIIIA, mapan-
JIEJIbHO KOTOPOMY MeEXAy Tapoii 1ieia opakopas-
BOIHBIN TIPOIECC B POCCUUCKOU IOPUCAUKIIVU.

®enukc IIpo3zopos-BacTumanc, napmuep,
GvW Graf von Westphalen, pacckazan o mmoaxogax,
KOoTopble paspaboraiu cyabu B lepmaHuwm
1 ABCTpHHU, YTOOBI ITOMOYb CTOPOHAM NPUNTHU
K npumupeHuto. Hekotopbie U3 TakKMX MOAXOI0B
MNPUMEHUMEBI U B MEXIYHAapOIHOM apOuTpazKe.
Cnukep oOcynun ¢ JAPYTMMHU YYaCTHUKAMU
HEKOTOpbI€ HIOAHCHI HeJaBHO MPUHITOM

CI/IHFaHprKOﬁ KOHBEHIMU O ME€AManuwu.

IMurep IlerTudOH, apoump, Pettibone International
ADR LLC, oTMeTuJ, YTO B IOPUCAUKIIMIX
obl1ero npasa pojib apouTpa ropasao 0oJiblie
noxoxa Ha pojb CyAbM, YEM B KOHTUHEH-
TaJlbHOW TMpaBOBOI cucTeMe, MW 3ajaya obJjer-
YUTh TIPUMHUPEHUE CTOPOH, KaK IIpaBUIIO,
He cTaBuTcsd. Jlokimamuyumk TakKe pacckasal
0 TeXHUKE, IMPU KOTOPOIi MUPOBOE cCOrjalleHue,
NoJIydeHHOe Ha TIPOMEXYTOYHOW CcTaauu
TpeTeicKoro pazdoupareabcTBa, MOXHO IIpeBpa-
TUTh B (PUHAJIbHOE apOUTpaxXHOE pelIeHUE.

YuacTtHukM Kpyriaoro crojia «Roundtable 8. Res
Jjudicata and issue estoppel in CIS disputes: Case studies
and strategies» oOpaTUIINCh K KeiicaM, B KOTOPBIX
CTOPOHBI TpUOETrav K 3aIlpeTy pa3pelIeHus cropa
10 CYIIECTBY, M OOCYIWIN OTIMYMSI PACCMOTPEHHUS
TaKUX CIIOPOB B Pa3HBIX apOUTPakKHBIX MHCTH-
tytax. [IpucyrcTBylomne 00O3HAUYMIM Pa3HUILY
Mexay res judicata u acTommnesaeM U pacCMOTpeIn
MOJIebHBIN Keic ¢ yyacThueM cTopoH u3 Poccum
n KazaxcraHa, B OTHOLIEHWM KOTOPOTO MPEIIoia-
rajlacb KOMITETEHIIVSI aHIJIMIICKOTO CyIa. YJaCTHUKU
MOJEJILHOTO Keikica OOCYIMIIM CTAaTyC 3CTOIIICIIS
B cJlydae, €CJIM Ha pellleHue Oblla IToJaHa areli-
JISILIMST, @ TAKKE BO3MOXKHOCTH U CPOKM amleUISILIUN
M Kaccalmy B opucaukunsx Kaszaxcrana n Poccun.

Kupunn TpyxaHoB, ynpasaswowuii napmmuep,
Trubor, paccMOTpesl MNEepPCHEKTUBBI TaKOIo
cyaebHoro pasbuparenbctBa B Poccum.

Jloypenc Ilontu, cosemmnux, Archipel, obpa-
TUJIa BHUMaHWE Ha OrpaHWYEeHUsI TPUMCEHEHUS
res judicata B mBelillapckoii TIpaBoBOIi cUCTEME.
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OnHa pacckazajla 0 IIPUBEICHUU B MCIOJHEHUE
peleHnii Ha ocHoBaHUM JIyraHCKOi1 KOHBEHLINU
M O 3aBUCUMOCTU TIPU3HAHUS pPEIICHUS
OT TOro, OBIJIO JIU O0ECIIeYeHO MPaBO CTOPOHBI
Ha CIIpaBeyInBOe cydeOHOe pa30MpaTesIbCTBO.
B mBeiimapckoM TIIpaBe ecTh TakKKe I10JIO-
KEHHMS O HalIeXallleM YBEIOMJICHUHM CTOPOH.

Baxwit Tykynos, napmuep, Tukulov & Kassilgov
Litigation, ocTaHOBMJICSI Ha BOIpoOcax IIpUME-
HEHUs U TOJKOBaHUS TPUHLMMNOB res judicata
B Kaszaxcrane. OH oTMeTUJI, YTO JOKTpPUHA issue
estoppel B Kaszaxcrtane yxe, dem B Poccum.

Jlaiionen Hukoac, napmuep, CANDEY, obpaTun
BHMMaHNE Ha TO, KaK YCTaHABJIMBAETCS IIPOLIECCY-
aJIbHOE TIPaBO JIMII OBITh CTOPOHAMU KOHKPETHOTO
crnopa 1 Kak 3To BiuserT res judicata. Cniukep Takxke
paccMOTpeT IIPOLIEAYPY MPUBJICUECHUS B UCITOJTHEHUE
HEOCBOCHHBIX pEIICHMI 1 YKa3all, YTO B aHTJIMIICKOM
IpaBe HET OOJIBIIOTO Pa3IMIrs MEXKIY UCITOTHEHHEM
MHOCTPaHHBIX CYIeOHBIX M apOUTPaAKHBIX PEIICHUIA.

Pyneptr ’Kpy3 QC, obappucmep, Littleton
Chambers, otrmetns, 4yto B CoOeIMHEHHOM
KoponeBcTBe NPUBECTHU MHOCTpPpaHHOE
cynebHOe pellleHHe B MCIIOJIHEHWE BO3MOXKHO
HEe3aBUCHUMO OT HaJIW4YUI MEXIYHAapOIHOIO
JIOrOBOpa CO CTPaHOW BBIHECEHUSI pEIICHUS.

Imenn Xenapukc, npedcedamens, Arnall Golden
Gregory LLP, 3asBun, uto B CIIIA, B oTjinuue
oT BenmmkoOputaHuy, KpUTUYHO OLICHUTH B3aNMM-
HOCTh IIPMMEHEHUS issue estoppel B IOpUCINKIINYN
BeIHeceHUs pemreHUs. CIMKep TaKKe OCTAHOBUIICS

Ha yrmoMHuHaHUU res judicata B MOTUBUPOBOYHOM
YacTU pelIeHus U MpobjieMe CBUAETEIbCKUX MOKa-
3aHuii. OTKa3 B 3aCIylIIMBAHUM BKCIEPTa O3HAYAI
OBl OTKa3 OT MpaBa Ha CIIPaBEAJIMBBIN Cy/ IO KPUTE-
pUSM aMEpPUKaHCKOTO CyAa, OTMETHUJ TOKJIaduuK.

B sakimounTenbHON YacTM KOH(MEpPEHLINU
yyactHUKM Makcum KyiabkoB, napmuep, «Kyavkos,
Konomunoe u napmuepor>, Dac Opemyr-Boibd, cere-
panvhblii cexkpemapn, VIAC, Tesun Yechu, adsoxam-co-
aucumop, Debevoise & Plimpton, Ipant XaneccuaH,
Hezasucumbtii apoump, i Hopaaens Pamkaii, napmmuep,
Lalive, mipoBelli MMUTALIMOHHOE apOUTpPakKHOE
CJIyIIaHME, B XOIe KOTOPOTO MPEACTaBUTEIN CTOPOH
3aTPOHYJIN IIPO0JIeMy TTPOBEACHMSI CIIYIIaHUI ITOCpe -
CTBOM BUICO-KOH(MEPEHII-CBSI3U WIN B THOPUIHOM
dopmate. Pazbupast Keiic, MpUCYTCTBYIOLIME TTpoa-
HaAJIN3UPOBAJIN HIOAHCHI COBPEMEHHOTO TTOHMMAaHMsI
ruopumgHoro ¢opmara apOMTPaKHBIMM WMHCTH-
TyTaMHM ¥ CTOPOHAMM 1 BIIMSIHUE TaKoro opmara
CIIyIIaHWI Ha CPOKU TPETEHCKOTo pa3oupaTe/IbCTBa,
paccMOTpesIM BO3MOXKHOCTD 3arpoca JOKYMEHTOB,
B TOM 4YMCJIe UCTpeOOBaHNE JOKYMEHTOB Y TPETheil
CTOPOHBI. B 3TOM KOHTEKCTE y4aCTHUKM OOPaTWINCh
K cT. 1782 ToproBoro konekca CIIIA u cooTHecn
ero TpebOBaHUS C MOJOXEHUSIMU POCCUINCKOIO
3aKoHa 0 MEeXIYHapOTHOM KOMMEpPUYECKOM apOu-
Tpaxke B OTHOILIEHUN UCTPeOOBaHUS TOKYMEHTOB.

0630p nodeomosua JImumpuii Apmioxoas,
anaesuwlil pedakmop Arbitration.ru

Hoa6pb-Hekabpb 2021, N2 6 (30) | 63



AHOHC | CTYOEHYECKMIN KOHKYPC MMKA-2022

CTYOEHYECKUN KOHKYPC
«MOAEJIb MEXXAYHAPOLHOIO
KOMMEPYECKOIO APBUTPAXA» - 2022

wexpaons [y | APBUTPAMXHDBIA
Mopenn  “"*° oy o LUEHTP Arbi .
MexavHapojHoro
Kumfgpugmﬂ:ro npu Poccuitckom cotose k rltratlon.ru
apéutpaxa MPOMBILLNEHHUKOB
W NpeanpuHUMaTenei
« OOCJb MCXKIAYHApOJHOTO KOMMCPUYECCKOIO ap6I/ITpa>Ka» - €XEeTrOoIHbIN MC)KI[YHapOI[HBIﬁ

CTYAECHUYECKMII KOHKYPC IO MEXIYHAPOIHOMY YacTHOMY IIpaBy W MeEXIyHapOTHOMY
KoMMepuyeckoMy apoutpaxy (maigee - KoHKypc), K y4acTHIO B KOTOPOM MpUTIJallaroTcs
KOMAaHIIBI, TTPeICTaBIISTIOIINE KaK POCCUICKIE, TaK U 3apyOeKHBIC BBICIIINE YICOHBIE 3aBEICHYSI.
Oco0ennocts KoHKypca 3akiioyaeTcss B TOM, UYTO €XEroJHO TeMbl UMIPOBOro aela

MCHAIOTCA, 3aTparvBasd

HauboJiee AKTyaJbHbIC, CIICHHMAIM3UPOBAHHLIC BOIIPOCHI, BO3HUKAIOIIMEC

Kak B IpearnpuHUMaTeIbCKOM cdepe, TaK U B 007aCTU apOUTpaKHOro (TpeTeiickoro) pa3zouparenabCcTBa.

B 2022 roay uentpaiabHoii Temoir VII Konkypca ctaner <«TpaHcrpaHuyHbiii JOTOBOP MEHBI
U TOCJEeACTBUS HeCOOJNI0AeHNs KOMIAHMSAMH NPUHATHIX Ha ce0sA 0043aTelbCTB CJ€I0BATHb
npunmunam ESG». Takke, B UrpoBOM JeJie 3aTparmBaloTCsl BOIPOCHl JAEMCTBUTEIbHOCTHU
U WCTIOJTHUMOCTU apOUTpaKHOW OTOBOPKM, 3aKIIOUYEHHOU MOCPEICTBOM OOMEHa COOOIIEHUSIMU
0 BJIEKTPOHHOM MOYTE, MOCASACTBYS HAPYIIEHUs UMITEPAaTUBHBIX U AUCITO3UTUBHBIX HOpM PerilameHra.

OpranuzaTopom

Yuusepcutera um O.

npu  Poccuiickom

Konkypca  gBasercs kKadeapa MNpaBOBOro  MOAECJIUPOBAHUS
E Kyradbumna (MI'FOA) npu mnoanepxke ApobutpaxkHoro IleHTpa
COl03€ MPOMBIIIJIEHHUKOB U  npeanpuHumateneir  (PCIIII).

Konkypc npu3BaH crmocoO6CTBOBAaTh CTUMYJIMPOBAHUIO MHTEPECca K MEXIYHAPOJIHOMY YaCTHOMY
MpaBy, MOMYJSIpU3allMd MEXITYHapOIHOTO KOMMEPUYECKOTO apOuTpaxka Kak ajJbTepHAaTMBHOTO CIIOco0a
pas3pelieHuss KOMMEPUYECKUX CITOPOB, a TaKXKe MeSITebHOCTU ApOUTpaXkHOTO 1LieHTpa nmpu PoccuiickoM
Cco03€¢ MpOMBINIIeHHUKOB U npeanpuHumareneir (PCIIIT) kak omHOro u3 BeAyILIUX IIEHTPOB
MO pa3pelIeHUI0 TPAaHCTPAHWYHBIX MPEaNpPUHUMATEIbCKUX CITOpoB. KOHKYpC TakxKe HallpaBJieH
Ha pa3BUTHUE APYKECTBEHHBIX OTHOIIEHUN MEXIY MPEICTABUTEISIMUA PA3IUYHBIX IOPUINIECKUX BY30B
1 0OMeH MpPo(peCCUOHATIBHBIM OMBITOM MEXAY BEIYIIMMU IOPUCTAMU-TIPAKTUKAMU U TEOPETUKaAMU
npasa. [lensr KoHKypca — ycoBepIIeHCTBOBaHME Y CTYI€HTOB HAaBBIKOB IO MPEACTAaBICHUIO UHTEPECOB
CTOPOH B TPETEHCKOM pa3dbupaTeabCTBE, TOJKOBAHUIO U MPUMEHEHUIO HOPM IIpaBa, (hOpMUPOBAHUIO
U TpPEACTaBICHUIO CBOEW IOPUIANYECKON TMO3UIIUU, TTPUOOPETEHUE HOBBIX 3HAHUIN MO HamboJiee

aKTyaJbHBIM BOIIpOCaM,

BO3HUKAIOIIUM B XOJe apOUTpaxKHOro (TpeTeiickoro) paszdupareiabCcTBa,

a TakXe TMOJIydeHHE OIbITa B COCTaBJICHUM M OMOPMIECHMU COCTSI3aTEJbHBIX TOKYMEHTOB.
Konkypc mpoBoauTcsds B ¢GopMe MNOATOTOBKM MNUCBMEHHBIX COCTS3aTeIbHBIX
JOKYMEHTOB M MPOBEACHUS YCTHBIX CJyLIAHWU B paMKax TpeTelcKoro pasouparesbCcTBa.

Mopsapok TpeTenckoro paséupaTesibCTBa

U  WUrpoOBOrO  JeJia
npu Poccuiickom
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A3bik KoHKypca

Pycckmii.

KoHKypc cocTouT 13 AByX TypOB:

MepBbIi TYyp — TIOATOTOBKA U HaIpaBJICHUE
MEeMOPaHIYMOB MCTIA U OTBETYMKA;
BTOPOIi TYp — YCTHBIE CIyIIaHUSI.

CpoKu HanpaB/sieHus
MeMOpaHayMOB:

* MEMOpaHAYM MCTIA ITOJKEH OBITh OTIpaBJIeH
OpraHu3allMOHHOMY KOMUTETY HE IT03IHee
«23» gac. «59» MuH. (IT0O MOCKOBCKOMY BPEMEHM)
19 deBpans 2022 r.

* MEMOpaHAYM OTBETYMKAa JOJKEH OBITh
oTnpaBieH OpraHu3zallMOHHOMY KOMUTETY
He no3aHee «23» yac. «59» MuH. (IT0 MOCKOBCKOMY
BpeMeHn) 19 mapra 2022 r.

B cinyuae coxpaHeHMs HeOJAarompusTHOM
SMUAEMUOTOTUYECKOM 00CTaHOBKM
B CTpaHE U MUpPE, BCE CIYIIAHUS OYAyT TTPOBEACHBI
B oHJaliH-(opmarte. Ecam ke curyanus u3MeHuTcs,
TO BCe payHIbl NpPoiayT B O4YHOM ¢opmare.

MecToM yCcTHBIX ciyinanuii 4—5 anpenst 2022 r.
OyneT SIBISITbCSI OCHOBHOE 3laHUE YHMBEpCUTETa
nmenu O.E. KyraduHa, pacrnoyioxkeHHOE 10 aapecy:
r. Mocksa, ya. Capomasi-Kyapunckast, a. 9.

Mectom NpoOBEIECHUS ¢dUuHaAABHOTO
payHga 6 ampensa 2022 1. OyaeT SBISTHCS
ApbuTtpaxHblii eHTp npu PoccuiickoMm corose
NPOMBINJIEHHUKOB W  MpearpuHUMaTeaei
(PCIIIT), pacnojoxXeHHBbIH MO aapecy:
r.Mocksa, KorenbHu4eckas HabepexHas, a. 17.

JaTbl YCTHbIX CNYyLLAHUN:

* TIpeIBapUTEIbHbBIC PAYHIbI COCTOSITCS 4 ampes
2022 1;

* 4yeTBepThUHAIBbHBIE W MOJY(PUHAIbHbBIC
payHnbl cocTosites S amnpens 2022 1.;

* (bMHAIBHBIN payHa cocTouTcst 6 ampest 2022 .

NMopspok noaayun 3asBKu
DA ydacTus:

Perucrpaiius koMaH I, KeaaloUX MPUHSITH y9acThe
B KoHKypce, MpOU3BOAUTCS IMyTEM 3aIllOJTHEHUS
perucTpalMoHHON (POpMBI (3asIBKM ), pa3MeIIeHHOM
Ha odpunmanbHoM caiite Konkypca. Peructparus
KOMaHJ, IIPOU3BOIUTCS N0 «23» yac. «59» MUH.
(mo MockoBckoMy BpeMeHHU) 19 deBpansg 2022 r.

K yyactuio B KoHkypce mnpuriamamTcs
CTYAEHTHI OaKajlaBpruaTa U MarucTpaTypbl OUHOM
1 OYHO-3a0YHOU (POpM OOYyUYEHMS POCCUMCKHUX
U 3apyOeXHBIX BBICIINX YYEOHBIX 3aBEICHUM.

VYuactue B KoHKypce ©OecrniaTHoe.
ITpoe3n no MockBbl U 0OpaTHO, IPOKWBAHUE
WU THUTaHWE OIUIaYMBAIOTCd YyYaCTHUKaAMMU
Konkypca camocrtosdarenbHo. OO0O1IekKUTUE
JUTsT ydacTHUKOB KOHKypca He MpeaocTaBiIsieTC.

MonyunTb AONONHUTENIbHYIO
uHpopmMaumio o KoHKypce MOXKHO:

* Ha oduuuaisbHoM caiite MMKA
www.ArbitrationMoot.ru;

* Ha opUIMATBLHOM caliTe YHMBEpCUTETa UMECHU
O.E. Kyrapuna (MI'FOA) www.msal.ru;

* B rpynne <«MoIelb MeXIYHapOIHOTO
KOMMEPUYECKOro apouTpaxa» B COLIMAILHON CETU
BxonTtakte — vk.com/mmka2022 u Facebook —
facebook.com/mmka2020;

* 0o0paTUBIINCH K NpeacTaBUTEIAM

OpranunzanuoHHoro komurera Konkypca:

| OpraHu3alMOHHBIN KOMUTET KOHKYpCa:
info@arbitrationmoot.ru,
+7 499 244-88-88 (100. 586)

* AnimmoBa fHa OseroBHa:
YAOAIlimova@mesal.ru

(c Temoit mucbma «<MMKA-2022»);

* PyGrioBa BacuinHa AHapeeBHa:
VARUBCOVA@msal.ru

(c Temoit mucbma «<MMKA-2022»);

» PatHukoBa Biaga AnekcaHapoBHa:
mmka.msal@gmail.com

(c Temoit mucbma «MMKA-2022»).

]

NudopmaionHsiM MapTHEPOM KOHKYpca saBisercs Viznanue o MexxayHapoaHom apourtpaxe Arbitration.ru.
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INTERNATIONAL
ARBITRATION

YEARBOOK 2020-2021

We are pleased to announce that the latest
edition of the Baker McKenzie International
Arbitration Yearbook is now available.

This new edition reviews important
developments in arbitration over the past
year across 47 jurisdictions.

https://www.bakermckenzie.com/en/insight/
publications/2021/03/international-arbitration-yearbook-2021
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