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B 2018 roay ucnonuunock 60 net Huto-Mopkckoii
KOHBEHLMM O NPU3HaHWUN 1 NTPUBEAEHNN B UCMOSTHEHNE
MNHOCTPaHHbIX apOUTPaKHBIX PELLEHWIA.

ApbuTpaxkHas Accoumaumns FoTOBUT K N3aHUI0 KHUTY,
NMOCBSALLEHHYIO BONPOCaM NpU3HaHNs 1 NPUBULEHUSA B
UCMOJSIHEHNE WHOCTPAHHbIX PELLEHUA, OCnapuBaHus
N WNCMOJSIHEHUST BHYTPEHHUX apOUTPaXKHbIX PeLLEHUIA
B Poccum un ctpaHax 6eiBwero CCCP. B usgaHue
BK/IIOYEH MOCTaTelHbIi  KOMMeHTapui K  Hbto-
I7IopKCKO|7| KOHBeHUUKN, EBponenckon KoHBeHuun
O BHelHeToprosoM apbutpaxe 1961, AlK, MK
N 3akoHy O MeXOyHapOgHOM KOMMEPYECKOM
apbutpaxe. B kHure OygyT Takxke nNoApo6BHO
OCBeLLEeHbl OCOBEHHOCTN NMPaBOBOro PerynMpoBaHns
B cTpaHax 6biBwero CCCP.

YHUKanNbHOM OCOOEHHOCTbIO U3OaHUs  SABMSIETCS
NogpOOHbIA  CTAaTUCTUYECKUA aHann3 POCCUNCKNX
cynebHbIXx akToB 06 ocnapuBaHuv, MNPU3HaHUN W
NPUBESEHUN B UCTOSNIHEHNE apOUTPaXKHbIX PELLEHUIA
3a nocnegHue 10 neT.

Teepapit nepennet, 800 cTpaHuy, Tnpaxx 1000 aks.
B 2019 nnaHunpyeTcsa nsgaHne KHUrM Ha aHrImncKom
A3bIKE.

He ynycTuTte peknamHblie BO3MOXXHOCTN B KHUre.

The New York Convention celebrates its 60-year
anniversary this year.

To celebrate this occasion, the RAA is preparing a
commentary to the New York Convention and related
Russian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 800 pages, 1000 copies, Russian language.
An English language version will be released in 2019.

Advertise in the book.
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OT PEOAKLINN

Vladimir Khvalei
Russian Arbitration Association,
Chairman of the Board

Dear colleagues,

It has become fashionable in recent years to hold various “arbitration weeks”. Indeed, it is a nice oppor-
tunity to hear the latest arbitration news, to see fellow arbitration practitioners and promote oneself. On the
other hand, if one attempts to attend all such “arbitration weeks” scheduled around the world, there would
hardly remain any time for doing other work.

However, there is one arbitration week which is certainly worth attending - the Paris Arbitration Week
(“PAW”). The PAW was launched only several years ago and in the short time became a major arbitration
event not only for Europe, but for the whole arbitration world. This is why this edition of the Arbitration.ru
journal is devoted to France and the ICC as the leading arbitration institution.

Please read it with pleasure and, of course, do not miss the presentation of ICC Russia [link]!

AmMmutpuii ApTroxos
rnaBHbIN pegakTop Arbitration.ru

VYBaxkaeMble uuTaTenu!

Brixon MmapToBcKOro HoMepa xKypHajia npuypodeH K [Tapukckoil apOUTpakHOM Heesle U TOTOMY I10-
cBsieH PpaHIMy Kak MecTy apoutpaxka. M gaet HeoXXumaHHO MHOTO MTOBOJOB Y BO3MOXKHOCTEN [Tl CpaB-
HeHus. Tak, MPOYMTAB CTaThbM HAILIETO HOBOTO BBIMYCKA, BBl CMOXKETE CPAaBHUTH MPAKTUKY TOJKOBAaHUS
apOMTPpaKHbBIX COMIAIICHUN POCCUMCKUMM 1 (ppaHIly3cKUMU cynaMu. M3yunuTh aprymeHTaiuio ¢ppaHilys3-
CKUX CYJIOB B MHBECTUIIMOHHBIX CITOpPax MPOTUB TOCYIapCTB U y3HATh MO3UIIMI0 BepXoBHOTO cyaa YKpauHbl
no aeny «2Bepect Uctelit», riae oTBeTunKoM BeicTynaeT Poccus. Hakonell, OyneT HeOe3bIHTEPECHO COIIO-
CTaBUTh CUCTEMY TpeTeiicKoro pa3ouparenbcTBa B KaHaae ¢ oTed4ecTBEeHHON MPaKTUKOIM.

U eiile onvH acrekT, 0 KOTOPOM $I 3aayMaJics, CaisiCh UNTaTh MaTeprajibl HoMepa B MeXXayHapoIHbIi
JKEHCKUI JeHb. Bcero cTo JieT Ha3aja XKeHIMH He JOMyCcKald HU K IOpUANYeCKOMY 00pa30BaHUIO, HUA TEM
0oJiee K IOPUAMYECKOM MTPaKTUKE — a CeroHs XXCHIIMHBI pabOTalOT alBOKaTaMM, CyAbsSIMU, apOUTpamMu
u gaxe ciegoBaTensiMu. CeMb cTaTell B 3TOM HOMEPE HalmucaHbl MPEACTaBUTEIbHUIIAMU PEKPACHOM T10-
JIOBUHBI Y€JIOBEUECTBA, IBE — CMEIIAaHHBIM KOJIJIEKTUBOM aBTOPOB U JIBE — MY>XKUMHaMM. Tak 4To 1Mo Kpai-
Hell Mepe B HallleM XXypHaJe mpobyieMa JOCTyna KeHIIWH K Mpodeccuu 1oprcTta peiieHal

Braromapum Bcex mam, y4acTBOBAaBIIMX B IMOATOTOBKE MapTOBCKOTO BhIMycKa. OTaenbHOe criacudo —
ExaTtepune [prBHOBOIA, TTpU COAEHCTBUY KOTOPOI MBI IMMOJYYMIN MaTepuaibl 00 apoutpaxke Bo @paHunmy.
Hanetoch, 4To U KOJIJIETH-MY>KYMHBI TeTIEph CTAHYT Yallie 3asBJIsITh O ce0e B HallleM XKypHaJie.

March 2019, N27 | 5
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INTERNATIONAL CHAMBER

OF COMMERCE: A CENTURY

OF BUSINESS

-

Ziva Filipi¢ Maria Hauser-Morel
Managing Counsel PhD, Case management team
of the ICC Court focusing on the CEE and

CIS region, Counsel in charge

With the help of Veronika Paviovskaya

6

ICC Court is a part of the International Chamber of Commerce or ICC, the world busi-
ness organization. ICC promotes international trade and investment through resolution of
commercial disputes, policy advocacy, development of rules and guidelines, training courses
and other practical tools. This year marks the 100th anniversary of ICC and this article takes

developments in its rules and practices.

‘ advantage of this occasion to describe the history of the ICC Court and highlights the recent

| Arbitration.ru

ICC at a glance

This year International Chamber of Commerce (ICC) celebrates its
100-year anniversary'. Although established in Paris, ICC was created in 1919
in Atlantic City, New Jersey? after the First World War in order to set the
rules for peaceful development of business, trade and commercial relations
between the companies. The founders of the ICC were a handful of business-
men from Belgium, France, Italy, the UK and the USA who called them-
selves “the merchants of peace”, an idea that still very much felt and lived by
ICC today.

Throughout its history, ICC has pioneered the development of interna-
tional business: from the first rules for the Uniform Customs and Practice
for documentary Credits (UCP) in 1933, to the first edition of the Incoterms

! Full list of the ICC@100 celebrations in different countries:_https://100.iccwbo.org/.
2B. Reinalda, Routledge History of International Organizations: From 1815 to the Pres-
ent Day, p. 145.




rules featuring six trade terms in 1936, representing
business at the Bretton Woods Conference in 1944
or still the issuing of the first anti-corruption rules
in 1977.

The ICC Court was created in 1923 in order
to provide an effective dispute resolution mechanism
for companies located in different countries. The
number of the pending cases dealt with by the ICC
Court has been constantly growing and tripled from
580 cases pending at the end of 1982 to 1,578 cases
pending at the end of 2017°. To date, the ICC Court
has registered over 24,000 arbitration cases®.

The ICC Court is composed of the President,
17 Vice-Presidents, and 176 members representing
104 countries. Gender balance has been one of the
priorities of the current President of the ICC Court,
Mr Alexis Mourre, and the Court members now they
include 88 women and 88 men’®.

The Court is assisted by the Secretariat head-
ed by Mr Alexander G. Fessas as Secretary General.
Currently the Secretariat consists of 11 case manage-
ment teams, 7 of which are located in Paris, with New
York, Sao Paulo, Hong Kong and Singapore hosting

ICC: ACENTURY OF BUSINESS | REVIEW

one case management team each. Each case manage-
ment team is headed by a Counsel and assists the par-
ties and arbitral tribunals and the parties at each stage
of ICC arbitration: from processing and notification
the Request for Arbitration to notification of the final
award. The other important aspect of a case manage-
ment team’s assist the ICC Court with respect to its
decisions, such as fixing the place of arbitration, ap-
pointing arbitrators and scrutinizing arbitral awards.

Among the 11 case management teams also the
team which focuses in cases from Central and East-
ern Europe and the CIS. This team was established
in 2008 in light of the rapid growth of arbitration
in the region and increase of the number of disputes
in the CEE and CIS region being referred to ICC ar-
bitration.

In 1995, 89 cases involved parties the CEE and
CIS, whereas this number rose to 105 in 2000 and
to 261 in 2010.

In the period between 2007 and 2017, Romania,
Poland and Russia were the leading countries of ori-
gin of CEE and CIS parties (Chart 1).

3 https://cdn.icewbo.org/content/uploads/sites/3/2018/07/2017-icc-dispute-resolution-statistics.pdf
4 Ibid.
3 https://iccwbo.org/media-wall/news-speeches/2018- 10-key-moments-iccs-dispute-resolution-year,
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Similarly, Polish, Romanian and Russian were
the leading nationalities among arbitrators from the
CEE and the CIS (Chart 2).

However, regarding the place of arbitration, the
parties more rarely chose a seat in the CEE region,
with the leading places being in Romania, Poland and
Russia (Chart 3).
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Chart 2. Arbitrators from the Eastern Europe
and CIS (2007-2017).
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Chart 3. Arbitration places from the CIS and Eastern
Europe (2007-2017).

New Rules and new developments of the ICC
On 1 March 2017, a new edition of the ICC
Rules came entered into force, further enhancing the

¢ https:

Russia

efficiency and transparency in the resolution of dis-
putes referred to ICC arbitration

Efficiency

ICC Court attaches particular attention to effi-
ciency, as reflected in its Rules (Article 22 introduced
already in the 2012 version of the Rules). It
is notable that the obligation to “make every
effort to conduct the arbitration in an expe-
ditious and cost-effective manner” applies
to both arbitrators and the parties. The arbitral
tribunal can then take into account whether
the parties conducted the arbitration in an ex-
peditious and cost-effective manner (see Ar-
ticle 38(5), which was introduced in the 2012
version of the Rules). Annex IV of the Rules
contains examples of case management tech-
nics that can be used to control time and costs.
More detailed recommendations can be found
in the ICC Commission’s report “Controlling
Time and Costs in Arbitration”® published

in 2007.

As early as 1990, ICC introduced the
Pre-Arbitral Referee rules, which were the
first to offer urgent arbitral relief for before
the constitution of the arbitral tribunal. While
the Pre-Arbitral Referee relief was available
on an opt-in basis, the Emergency Arbitra-
tor procedure included in Appendix V of the
2012 Rules were made applicable to all cases
where the arbitration agreement was entered
into after 1 January 2012, unless the parties
exclude their application. The ICC Emergen-
cy Arbitrator rules became the most widely
used emergency arbitration rules, with almost
100 Emergency Arbitrator orders rendered by
end of 2018.

One of key amendments of the 2017
Rules was the introduction of an expedited procedure
providing for a streamlined arbitration with a reduced
scale of fees. The Expedited Procedure is automati-
cally applicable in cases where the amount in dispute
does not exceed US$ 2 million, unless the parties de-

iccwbo.org/publication/icc-arbitration-commission-report-on-techniques-for-controlling-time-and-costs-in-arbi-

tration/

8 | Arbitration.ru
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Case management team, CEE and CIS region, in the order from the left: Veronika Pavlovskaya, Sergii Melnyk,
Jennifer Debruyne, Ivana Blagojevic, Maria Hauser-Morel and Tomasch Kubiak

cide to opt out. It will apply only to arbitration agree-
ments concluded after 1 March 2017. At any stage,
the Court may decide that the Expedited Procedure
does not apply, for instance where this is no longer
appropriate in light of the developments in the case.
One of the important features of the Expedited Pro-
cedure Rules is that the ICC Court may appoint a
sole arbitrator, even if the arbitration agreement pro-
vides otherwise.

In this procedure some steps were and the arbi-
tral tribunal has more power to limit the number of
submissions and decide on the need to hold a hearing.
Moreover, there are no Terms of Reference.

This procedure is automatically applicable
in cases where the amount in dispute does not exceed
US$ 2 million, unless the parties decide to opt out.
It applies to arbitration agreements concluded after
1 March 2017. The expedited procedure is also avail-
able on an opt-in basis for higher-value cases.

These provisions became popular quickly after
their introduction in March 2017 and by end of 2018,
more than 160 requests to opt-in were received by
the ICC, with 35 of these resulting in an agreement

to opt-in. Moreover, in 17 cases the provisions applied
by virtue of the Rules. Together, more than 50 cases
were administered as ICC Expedited Provisions pro-
cedures before end of 2018 involving around involving
90 parties from 41 countries, including Central and
Eastern Europe. 18 final awards were rendered in the
timeframe of 6 months with the exception of 2 cases
with delays of 1 and 3 weeks respectively, and the Case
Management Conference prescribed to be held with-
in 15 days was held on average within 16 days, taking
into account the parties’ agreement to suspend it in a
couple of cases.

Finally, the Court takes into account the tribu-
nal’s efficiency when fixing the fees of arbitrators.
Similar to Article 38(5) referred to above, which gives
the arbitral tribunal the possibility to take into ac-
count whether the parties contributed to the expedi-
tious and cost-effective resolution of the matter when
deciding on the costs, when setting the arbitrators’
fees, the Court shall take into consideration the ef-
ficiency of the arbitral tribunal and the timeliness of
the submission of the draft award’.

The Court has applied the policy of fee reduc-

7See para. 118 et seq. of the Note to the parties and arbitral tribunals on the conduct of Arbitration under the ICC Rules of
Arbitration (hereunder the “Note”), https.//cdn.iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-arbi-

tral-tribunals-on-the-conduct-of-arbitration.pdf

March 2019, N27 | 9
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tion in case of delays for many years. However, this
practice has been formalized in 20163, when the ICC
set clear information as to the costs consequences of
unjustified delays in submitting draft awards to the
ICC. For instance, if a draft award is submitted more
than 10 months after the last substantive hearing or
written submissions, the fees could be reduced by
20% and more. The Court has been consistent in re-
ducing arbitrators’ fees in case of delays. As a result of
this practice, there have been significantly less long
delays in submitting draft awards to the ICC.

Transparency

In order to increase the transparency now the
Court shall provide reasoning for a number of its
decisions upon the request of the parties: (i) a deci-
sion made on the challenge of an arbitrator pursuant
to Article 14; (ii) a decision to initiate replacement
proceedings and subsequently to replace an arbitrator
pursuant to Article 15(2); and (iii) decisions pursuant
to Articles 6(4) and 10. 15.

Any request for the communication of reasons
must be made in advance of the decision in respect of
which reasons are sought’. While the Court has full
discretion to accept or reject a request for communi-
cation of reasons, so far, it has never refused to pro-
vide reasons.

Also in the spirit of transparency, the Court pub-
lishes on the ICC website the following information:
(i) the names of the arbitrators, (ii) their nationality,
(iii) their role within a tribunal, (iv) the method of
their appointment, and (v) whether the arbitration is
pending or closed. The arbitration reference number
and the names of the parties and of their counsel will
not be published. The parties may object to the publi-
cation of this information.

For arbitrations registered as from 1 July 2019,
the Court will also publish the sector of industry in-
volved and counsel representing the parties in the
case.!”

8 https:

Gender balance and diversity

Another landmark in the last few years of ICC
has been the increase of diversity within arbitral tri-
bunals: diversity in terms of nationality, gender and
age representation.

The same diversity may be observed within the
parties: the number of the party nationalities reached
142 in 2017.

Arbitrators appointed and confirmed by the
Court in 2017 represented 85 different nationalities.
The number of female arbitrators rose from 7.2%
in 2010 to 16,7% in 2017. The percentage of female
arbitrators is considerably higher when the ICC
Court makes (for the Court appointments: in 2017
the percentage was 30% of all appointments made.
The number of appointments of arbitrators from the
CEE region has also risen from 12.2% in 2010 to 31%
in 2017,

The average age of arbitrators confirmed or ap-
pointed in 2017 was 56 years, while arbitrators ap-
pointed by the Court (directly or following a proposal
by a National Committee) were, in average, five years
younger. In addition, 8 % of the arbitrators confirmed
or appointed by the Court were below 40.

These numbers show the work done by the ICC
for promotion and support diversity in arbitration.
In this regard, ICC Young Arbitrators Forum (ICC
YAF) plays an important role in promoting diversity
in arbitration, by organizing numerous education-
al and professional events all over the world, where
young practitioners can share their experience. YAF
events took place in Bratislava, Budapest, Cracow,
Kiev, Moscow, Prague or Warsaw. New YAF events
in Vilnius and Minsk are scheduled to take place
soon. Activity of the ICC YAF allows young practi-
tioners to become visible and known in their jurisdic-
tions.

iccwbo.org/media-wall/news-speeches/icc-court-announces-new-policies-to-foster-transparency-and-en-

sure-greater-efficiency

?See para. 14 — 16 of the Note, op.cit.
19 See para. 36 of the Note, op.cit.

" https.,

cdn.iccwbo.org/content/uploads/sites/3/2018/07/2017-icc-dispute-resolution-statistics.pdf

10 | Arbitration.ru



ICC expertise for quality of
awards

The distinctive feature of the ICC arbitration
is scrutiny of the draft awards, i.e., their review be-
fore they are signed by arbitrators and notified to the
parties. Scrutiny of the awards was provided already
in 1927 version of the Rules in relation to the form
and extended to the merits in 193312,

Scrutiny of the award is aimed to enhance the
quality and enforceability of awards. Pursuant to Art.
34 of the Rules, “the Court may lay down modifica-
tions as to the form of the award and, without affect-
ing the arbitral tribunal’s liberty of decision, may also
draw its attention to the points of substance”'3.

Within the scrutiny the ICC Court makes the (i)
formal, (ii) quasi/possibly substantial, and (iii) sub-
stantial comments'*. For example, formal comments
relate to citation of the arbitration and applicable law
clauses, description of the procedural history, spell-
ing, dates and syntax. Quasi substantial comments are
connected, inter alia, with the facts whether award
deals with all issues in Terms of Reference, whether
the reasoning is sufficient, whether the interest claims
are addressed, reasoned and decided. And substan-
tial comments relate to the application of the correct
provisions of law, quality and completeness of legal
analysis, consistency between factual findings and
application of the law.

When scrutinizing awards, the Court also makes
sure that they comply with any local regulations or
relevant public policy rules. For instance, a tribunal
seated in Russia deciding on jurisdictional objections
in an M&A dispute was invited to consider the spe-
cific legal regulations in this regard and case law re-
garding the arbitrability of corporate disputes. The
Secretariat’s and the Court’s knowledge of the local
regulations and public policy in the region allow the
Court to draw the attention of the tribunal to these

ICC: ACENTURY OF BUSINESS | REVIEW

peculiarities and to reflect them in the award. These
actions can sometimes “save” an award before it has
been rendered and maintain its enforceability under
the national legislation.

The ICC’s centenary is a good moment to cel-
ebrate past achievements and remind us that that, as
ICC has done, any leading arbitral institution has
to constantly evolve and innovate in order to remain
able to remain to high quality services responding
to its users’ needs.

ICC Centre for ADR

The International Centre for ADR is a special di-
vision at the ICC which deals with these procedures,
each of them has its own set of procedural rules. All
ICC Mediations are administered by the ICC Cen-
tre for ADR according to the 2014 ICC Mediation
Rules®. Just as the Court is the only body empow-
ered to administer proceedings under the ICC Rules
of Arbitration, the Centre is the only body entitled
to administer proceedings under the ICC Mediation
Rules.

ICC ADR Centre can also administer and su-
pervise expert proceedings starting from proposal
of an expert and their appointment to scrutiny of
the draft expert report. In these proceedings ICC is
guided by 2015 ICC Expert Rules'®. Parties might
wish to obtain an expert opinion on an issue of im-
portance in the ordinary course of business or in the
arbitration, or they might want to call upon a neutral
to facilitate their negotiations and act as a mediator
or member of the dispute resolution board. The ADR
Centre has a large pole of experts from different re-
gions with expertise in the very specific spheres, and
communicates with the National Committees on
day-to-day basis looking for new experts.

2 M. Hauser-Morel, Duty to Provide Reasoning under the ICC Rules — Recent Experience (pp. 355-364) — The Challenges
and the Future of Commercial and Investment Arbitration. — Court of Arbitration LEWIATAN. - Warsaw, 2015.

132017 Rules, Art. 34.

M 8. Greenberg, Arbitral Award Scrutiny under Scrutiny: An Assessment — Chapter 6 — Arbitral Institutions Under Scrutiny:

ASA Special Series No. 40.
5 hps:

cdn.iccwbo.org/content/uploads/sites/3/2017/01/ICC-2017-Arbitration-and-2014- Mediation- Rules-english-ver-

sion.pdf.pdf

8 https:

cdn.iccwbo.org/content/uploads/sites/3/2015/01/2015-1CC- Expert-Rules- ENGL IS H-version- .pdf
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This article includes material from the Baker McKenzie International Arbitration Year-
book 2017-2018 and update for the corresponding Yearbook in 2019. The text for 2019
was drafted with the assistance of Maxime Chabin, who is currently a trainee in the Inter-

national arbitration and Litigation practice group in Paris.

Legislation

rance has enacted a new statute named “Jus-

tice of the 21st Century,” reforming many pro-

visions of French legislation, among which a

redrafting of the provisions of Article 2061 of
the French Civil Code which defines the regime ap-
plicable to the validity and enforceability of arbitra-
tion clauses in the domestic legal order. The reform
has introduced two main changes related to (i) the
notion of acceptance of arbitration clauses and (ii)
the unenforceability of arbitration clauses against
consumers.

The new provisions of Article 2061 provide that
an “arbitration clause must be accepted by the party
against whom it is opposed, unless the latter was sub-
rogated in the rights and obligations of the party who
initially accepted it.”

The former requirement of validity in contracts
entered between professionals, which was applicable
under the previous version of Article 2061, is there-
fore now substituted with the notion of acceptance of
the arbitration clause. This semantic shift means that,
like any other contractual clauses, acceptance of the
arbitration clause by the party against whom it is op-
posed is the criteria to be considered and verified. The
new wording also implies that the validity of the ar-
bitration clause as a matter of principle — regardless

12 | Arbitration.ru

of whether it was entered into “in the context of a pro-
fessional activity,” as provided by the former Article
2061 — is “so significant that it is no longer useful to af-
firm it.” From now on, judges and practitioners are
therefore invited to verify that the arbitration clause
was duly accepted by the parties to an agreement.

The scope of the arbitration clause in domestic
law is thus extended; in other words, recourse to do-
mestic arbitration is no longer limited to commercial
agreements and can now be stipulated in civil con-
tracts and agreements which have a dual nature (civil
and commercial). The parliamentary discussions that
led to the adoption of the new Statute mention, as
examples, various types of contracts for which the ar-
bitrability of the disputes are now admitted by virtue
of law: lease and insurance agreements, co-owner-
ship regulations and joint ownership agreements and
articles of associations of non-trading property com-
panies may now be submitted to arbitration under the
new regime of the revised Article 2061. More broadly,
any contract entered into between two individuals can
include an arbitration clause, provided this clause was
accepted by the party to whom it is opposed. How-
ever, to be enforceable, it must be agreed as part of a
professional activity.

Indeed, the second paragraph of the revised Ar-
ticle 2061 specifies that: “When a party did not enter



into the contract in the context of its professional activi-
ty, the clause is unenforceable against it.”

Here again, the French legislature has replaced
the notion of validity with the condition of enforce-
ability of the arbitration clause. This change sug-
gests that when the clause has not been agreed in the
framework of a professional activity, namely a con-
sumer contract, the professional cannot enforce the
arbitration clause against a non- professional or a
consumer. The overview of the amendment which led
to the final adoption of the text confirms this inter-
pretation. In particular, the amendment specifies that
the arbitration clause should be optional for a con-
sumer and that the consumer should have the choice,
either to appear before the arbitrator, or before the
national courts.

Therefore, the consumer will benefit from an
“option of jurisdiction:” either by initiating arbitra-
tion proceedings, or filing a claim before the national
courts. However, this option is available in domestic
arbitration only, since the former Article 2061 has
been considered by the French courts as inapplicable
to international arbitration due to the restrictions it
used to institute on the arbitrability of certain types
of agreements (consumer agreements, employment
agreements, etc.), despite the fact that Article 2061
does not specifically distinguish between domestic
and international arbitration.

The new wording of Article 2061 constitutes a
substantial alignment in domestic arbitration of solu-
tions that have been applied for a long time now in in-
ternational arbitration. For instance, an arbitration
clause in an international employment agreement is
ruled as valid in principle but unenforceable against
the employee, unless the employee opts for an arbi-
tration proceeding to settle her/his dispute with the
employer after the dispute arises. Some scholars be-
lieve that this solution can similarly be applied in do-
mestic arbitration, thanks to the new wording of Ar-
ticle 2061.

This new Article 2061 of the Civil Code will ap-
ply to arbitration clauses entered into as from its entry
into force, ie, 19 November 2016. Future French case
law will provide an answer as to whether or not the
new provision will apply domestically as liberally as
the applicable rules in French international arbitra-
tion law.

-] ARBITRATION IN FRANCE | REVIEW

Institutions, rules and
infrastructure

The ICC Rules of Arbitration have been amended
with the aim of further increasing the efficiency of
ICC arbitration procedures. The amended Rules en-
tered into force on 1 March 2017.

The expedited procedure (or fast-track proce-
dure) appears to be the most substantial innovation
in the revised ICC Rules of Arbitration.

All ICC arbitrations with a disputed amount up
to USD 2 million will automatically be governed by
the fast-track procedure, unless the parties decide
to opt out of this provision in their arbitration agree-
ment. The accelerated procedure can also be used
when the amount in dispute is above the USD 2 mil-
lion limit if the parties reach a mutual agreement
to follow this provision.

Faster, as its name indicates, and more cost-ef-
ficient; this procedure does not lack audacity. The ar-
bitrator is to issue the award within six

months of the date of signature of the terms of
reference or of the notification being sent to the arbi-
tral tribunal of the approval of the terms of reference
by the Court (this mechanism is designed to prevent
dilatory tactics from parties to delay the beginning of
the proceedings by deliberately refraining from sign-
ing the terms of reference). The six-month time limit
can be extended by the ICC International Court of
Arbitration (the “ICC Court”) only if it considers
such extension is justified. The fast-track procedure
costs are approximately 20% less than the standard
procedure.

Finally, the ICC Court is empowered, notwith-
standing the terms of the arbitration clause agreed
upon by the parties, to appoint a sole arbitrator.
Moreover, after the constitution of the arbitral tribu-
nal, the parties cannot make any additional claims
unless expressly allowed by the tribunal itself. In ad-
dition, the arbitral tribunal can adopt any procedural
measures it considers appropriate and decide to issue
the award based on documents submitted by the par-
ties, without a hearing. When a hearing is held, the
tribunal can conduct it through audio or video-con-
ference.
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A few other provisions were also introduced
concerning the standard procedure. For instance, the
time limit for setting the terms of reference is now re-
duced from two to one month. In addition, after the
signature of the terms of reference or the Court’s ap-
proval, no additional request can be formed.

Last but not least, registration fees of the arbitra-
tion, which are to be paid by a party filing a request
for arbitration, have been increased to USD 5,000.

CASES

The obligation on arbitrators to disclose: the exception
not to disclose a “notorious fact” applies only to facts
which occurred before the beginning of arbitral pro-
ceedings.

In a decision dated 27 March 2018, the Paris
Court of Appeal held that the arbitral tribunal was
wrongly constituted on the ground that one of the ar-
bitrators failed to disclose after the arbitral proceed-
ings have been initiated, a fact that he considered as
“notorious”.

In the case at hand, ICC arbitration proceed-
ings were brought by Saad Buzwair Automotive
(“SBA”), a distribution company incorporated un-
der Qatari law against Audi Volkswagen Middle East
Fze (“Volkswagen”), a company incorporated under
Emirati law, when the latter terminated two commer-
cial agreements entered into between the parties. Par-
is was elected as the seat of arbitration by the parties.

The arbitral tribunal, composed of a panel of
three arbitrators, ruled in favor of Volkswagen in 2016.

SBA brought an action to set aside the award be-
fore the Paris Court of Appeal, alleging that the arbi-
tral tribunal was wrongfully constituted since one of
the arbitrators failed to disclose all the circumstanc-
es likely to affect his independence and impartiality.
The reasoning was based on the following arguments:

Before accepting his appointment, the arbitrator
in question indicated to the ICC in 2013 that to his
knowledge and after having duly inquired, there were
no facts or circumstances, past or present, likely

! Paris Court of Appeal, 27 March 2018, 16/09386

to affect his independence in the mind of one of the
parties.

However, the arbitrator in question was a partner
in a law firm which, according to the 2010/2011 edi-
tion of a famous German lawyers’ directory, had rep-
resented a company of the Volkswagen group in an-
other dispute (namely, the Porsche company).

Moreover, the same client, Porsche, was also
mentioned as a client of the same firm in which the ar-
bitrator was still a partner according to the 2015/2016
edition of the above-mentioned directory.

Volkswagen argued in its turn that the mention
made to Porsche in the 2015/2016 edition was made
by mistake; however, the Paris court of appeal consid-
ered that Volkswagen failed to establish said mistake.

This decision attracted a lot of attention amongst
arbitration practitioners because the Paris court of
appeal has provided a valuable guide as to the meth-
odology under which a “notorious” fact should be dis-
closed by the arbitrators.

Before the beginning of arbitral proceedings, the
parties must inquire about the arbitrators, who have
no obligation to disclose “notorious”. This was the
case with regard to the representation of Porsche by
the arbitrator’s law firm as displayed in the 2010/2011
edition of the German lawyers’ directory.

However, and this is the particular interest of
this decision, the Court of Appeal considered that the
arbitrator had to reveal the fact that Porsche had be-
come again a major client of the law firm in which he
was a partner, as indicated in the 2015/2016 edition of
the directory. Although this fact could be considered
as a “notorious” fact, the Paris court of appeal held
that the parties no longer had an obligation to contin-
ue inquiring about the arbitrators once the arbitration
proceedings had been initiated. The award was con-
sequently set aside.

Indeed, under French law?, the arbitrators are
required to disclose any circumstances which are
likely to affect their independence and impartiality.
However, French case law traditionally considers that
the arbitrators do not have to disclose any informa-
tion that is publicly available to the parties, which is

2 Article 1456 paragraph 2 of the French code of civil proceedings applicable to international arbitration under article 1506 of

the same code
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known as the exception of “notorious facts” (“faits
notoires” in French).

Inits decision of 27 March 2018, the Paris Court
of Appeal appears to provide an exception to the ex-
ception : the “notorious facts” must be disclosed by
the arbitrators if they occur after the beginning of the
arbitration proceedings.

This decision could be the first of a new line
of case law. Particular attention should, therefore,
be paid to the future decisions regarding the obli-
gation of the arbitrators to disclose notorious facts.
In particular, the position of the French Supreme
Court is awaited.

The French mechanism of a repurchase of disputed
debts applicable to international arbitral awards

By two decisions rendered on the same day?,
which have drawn considerable comment, the French
Supreme Court held that the mechanism known as
“repurchase of a disputed debt” (“retrait litigieux”)
applies to international arbitral awards, whether ren-
dered in France or abroad.

A “Retrait litiguex” is a mechanism whereby a
debtor repurchases his/her disputed debt at the price
at which the initial creditor sold it to a third party

In the case at hand, two contracts were entered
into between the Democratic Republic of Congo and
a company named SNEL for the construction and fi-
nancing of a high-voltage power line. A dispute arose
and two ICC arbitral tribunals were constituted, one
in Paris and the other one in Zurich. The two awards
ordered the Democratic Republic of Congo to pay
to SNEL an amount of USD 11,725,844.96 and an
amount of USD 18,430,555.47.

However, in the meantime, while both arbitra-
tions were still ongoing, SNEL had assigned its two
disputed claims to a third company, Energoinvest, for
a total amount of USD 3,618,232.28.

The Democratic Republic of Congo brought an
action to set aside the award rendered in Paris and
appealed against the enforcement order of the award
rendered in Zurich. It has also requested the Par-
is court of appeal to apply Article 1699 of the Civil
code allowing to repurchase its disputed claim at the

amount of USD 3,618,232.28, i.e. a total amount of
USD 30,156,400.30 under both awards.

Inwhatisthoughttobethefirstdecisionofitskind,
the Paris Court of Appeal had to rule on the application
of'the repurchase of a disputed debt in the course of an
action to set aside an international arbitration award.
The Court of Appeal dismissed the claim of the Dem-
ocratic Republic of Congo on the grounds that it did
not have the power to apply the mechanism of “re-
trait litigieux” in the course of an action to set aside
the arbitral award.

According to the court of appeal, only five cas-
es allow the award to be set aside and the “retrait li-
tigieux” is not among them. In addition, an action
to set aside the award does not allow the court to re-
view the arbitral award on its merits.

The French Supreme Court, however, disagreed
with the Court of Appeal and considered that appli-
cation of the repurchase of a disputed debts does not
imply a review of the arbitral award but its enforce-
ment and should, therefore, be allowed.

The implications of this decision are quite im-
portant:

As a consequence of the application of the re-
purchase of the disputed debt, the awards rendered
by the two arbitral tribunals will never be applied.
Indeed, the Democratic Republic of Congo may
buy back its debt from Energolnvest for an amount
of USD 3,618,232.28. i.e. the purchase price of the
disputed claim from SNEL, rather than paying a total
amount of USD 30,156,400.30 under the two arbitral
awards.

Moreover, the decision raises questions regard-
ing the international scope of its consequences. In-
deed, the French Supreme Court issued the decision
although the second award was rendered in Zurich
and the dispute governed by Swiss law, which does
not include such a specific mechanism. As one au-
thor points out*, the mechanism could thus be used
as a means to hinder enforcement of arbitral awards
abroad by simply enforcing the French decision al-
lowing the mechanism of the “retrait litigieux”.

3Cour de Cassation, 28 February 2018, n° 16-22.112 and n° 16-22.126
4 Philippe PINSOLLE, Journal du droit international (Clunet) n° 4, October 2018, 19.
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The consideration of foreign police laws in the judicial
review of an arbitral award

A decision rendered by the Paris Court of Appeal
on 16 January 2018° has been one of the noteworthy
decisions of the past year in France, particularly with
regards to the possibility to set aside an arbitral award
rendered in contradiction with foreign public policy
laws.

In the case at hand, a Laotian company, Dao
Lao had been constituted between a Russian compa-
ny, MK group, owner of 70% of capital and another
Laotian company, Lao Geo Consultant, owner of the
remaining 30% of shares in order to operate a gold
mine in Laos.

In 2010, MK group assigned 60% of the shares
of Dao Lao to Onix,a Ukrainian company. In 2011,
a memorandum of understanding was signed between
MK Group, Onyx, Lao Geo Consultant and the Lao-
tian Ministry of Natural Resources confirming the
assignment previously agreed between by MK Group
and Onyx.

In 2014, MK Group initiated ICC arbitration
proceedings considering that the shares in Dao Lao
that it detained have not been effectively transferred
to Onyx since the latter failed to provide the agreed
financing. The issue in dispute was thus concerned
to determine whether or not the financing to be pro-
vided by Onyx was considered by the parties as a
condition precedent. Indeed, a discrepancy existed
between the Laotian and the English versions of the
2011 Memorandum of Understanding: according
to the Laotian version, the financing was a condition
precedent to the transfer of the shares, whereas the
English version did not mention it.

In its award rendered in Paris, the arbitral tri-
bunal ruled that, since the 2010 shareholder agree-
ment did not provide for any condition precedent,
the Ukrainian company did own the disputed shares
of the Laotian company.

3 Paris Court of Appeal, 16 January 2018, 15/21703
¢ Article 1520 of the French Code of Civil Procedure:
“The action for annulment is only available if:

An action to set aside the arbitral award was filed
by MK Group with the Paris Court of Appeal. The
court considered that there had been a violation of
international public order in the present case, since
the difference between the Laotian and English ver-
sions was intended to mislead the Laotian Ministry of
Natural Resources in order to obtain administrative
authorization for the transfer of shares in the Laotian
company. Indeed, the Laotian legislation provided for
the exploitation of its natural resources to be subject
to specific prior administrative authorization. To take
into account this foreign legislation, the Court of
Appeal relied on the existence of a Resolution of the
General Assembly of the United Nations dated 14
December 1962 expressing an international consen-
sus on the right of States to make the exploitation of
natural resources located on national territory subject
to prior authorizations. The court concluded that
there was, therefore, a violation of international pub-
lic policy, which is one of the five cases of Article 1520
of the French code of civil proceedings® entitling the
court of appeal to set aside the arbitral award.

With this ruling, the court of appeal provided a
full review of the compliance of the award with the
international public policy rules, whereas previously,
it only applied a “minimalist” control of this require-
ment.

In addition, while controlling the compliance
of the award to international public policy rules, the
Paris court of appeal takes into account for the first
time to our knowledge a foreign public policy law.

It should be noted that under French case law,
an award may not be set aside on the grounds of a
mere violation of foreign public policy law. It may,
however, be the case if the foreign law is part of the
international public policy, as reflected here by the
1962 United Nations General Assembly resolution
on the exploitation of natural resources.

1° The arbitral tribunal has wrongly declared itself competent or incompetent; or

2° The arbitral tribunal was improperly constituted; or

3° The arbitral tribunal has ruled without complying with the mission entrusted to it; or

4° The principle of contradiction has not been respected; or

5° The recognition or enforcement of the award is contrary to international public policy.”

Translated from French (emphasis added)
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P A RI S Year: Area: Population: The highest point:
France Il century B.C. 105,4 km* 2 206 488 people Eiffel Tower, height 324 m

Sight
The Louvre
The Louvre is considered to be one of the largest, oldest and most famous art
museums in the world. For the first time visits were allowed on November 8th,
1793, when the French Revolution was held. Then visitors could see the expo-
sition, consisting of 537 paintings. Active replenishment of the exposition took
place during the reign of Napoleon.

Today the collections number more than 300 thousand exhibits, but only 35
thousand are shown in the halls.

Arbitration Institute

International Court of Arbitration at the International Chamber of Commerce
(ICC)
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aris is one of the major centres and safest

seats for international arbitration. Arbi-

tration-friendly French law stems from

the progressive legal framework in place
since 2011. Local courts support the develop-
ment of arbitration by their valuable pro-arbitra-
tion case law.

Paris Baby Arbitration is therefore delight-
ed to share with the readers of Arbitration.ru its
selection of the recent remarkable decisions of
French courts prepared by volunteer students
and young professionals.

The selection presents the multi-facet ap-
proach of French State courts towards arbitra-
tion. First and foremost, it is the approach of the
minimal interference. In presence of an arbitra-
tion clause, French courts will decline their ju-
risdiction unless the clause is manifestly void and
inapplicable (Cour de cassation, 4 July 2018,
Banque Delubac et Cie v. Agrarhandel GmbH
and Banque Delubac et Cie v. Werner Tier-
nahrung GmbH, nos 17-13067 and 17-13069).
One of the rare examples of such inapplicabili-
ty concerns a dispute about the reimbursement
of legal costs incurred during enforcement pro-
ceedings of an arbitration award (Paris Court of

| Arbitration.ru

Paola Damé

Justine Touzet

Ekaterina
Grivnova

Appeal, 13 November 2018, Shackleton and as-
sociated Limited v. brothers Al Shamsi, no. 16-
16608).

On the other hand, French courts will pre-
vent the abuse of right to access to arbitration by
applying the estoppel principle (Cour de cas-
sation, 28 February 2018, First Smart Asia Ltd
v. Cosfidel premium, no. 16-27823), holding
arbitrators liable for the misuse of their powers
(Cour de Cassation, 28 March 2018, Mr. Y. v.
Jean-Frangois X., no. 15-16909) or declaring
inadmissible the appeals against decisions of ar-
bitration institutions (Paris Court of Appeal, 13
November 2018, Heli-Union v. Airbus Helicop-
ters, no. 16-25942).

In the same way, during annulment or en-
forcement proceedings, French courts do not
hesitate to reject motions to set aside the award
if the motion at stake concerns only admissibil-
ity of the claims and not the jurisdiction of the
arbitral tribunal (Paris Court of Appeal, 16 Janu-
ary 2018, Republic of Iraq v. Fincantieri Cantieri
Navali Italian, no. 16/05996 and Cour de cassa-
tion, 10 January 2018, Shell, Jnah Development
v. Marriott, no. 16-21391).




The courts will pay close attention to the par-
ties’ agreement (Paris Court of Appeal, 11 Septem-
ber 2018, Mr. D. B. v. Subway International BV,
no. 16/19913), including as to how it describes the
mission of arbitrators (Cour de cassation, 24 May
2018, Mr. and Mrs. X v. Toulouse Investment Com-
pany Leroux, no. 17-18796). Such a detailed analysis
of the parties’ consent is equally applied when annul-
ment proceedings concern international investment
awards (Paris Court of Appeal, 29 January 2019,
Venezuela v. Rusoro Mining Limited, no. 16/20822
and Cour de cassation, 13 February 2019, Venezue-
la v. Mr. Serafin G. Armas et Mrs Karina Garcia G.,
no. 17-25851).

COUR DE CASSATION

Cour de cassation, 10 January 2018, Shell, Jnah
Development v. Marriott, no. 16-21391

The Cour de cassation confirms the previous
judgement.

Cour de cassation, 28 February 2018, First Smart
Asia Ltd v. Cosfidel premium, no. 16-27823

On 28 February 2018, the Cour de cassation
rules that a party who adopted a contradictory be-
haviour throughout proceedings can be considered as
having waived its rights under arbitration clause.

On 10 January 2018, the Cour de cassation con-
firms that the power of the representative of the com-
pany to initiate arbitration concerns admissibility of
claims and not the jurisdiction of the tribunal.

Jnah entered into a hotel operating agreement
with Marriott. The agreement contained an ICC ar-
bitration clause. The dispute arose. Jnah applied for
arbitration.

During the arbitration proceedings, a change
of ownership of the claimant (Jnah) took place. The
former shareholders gave the transferee a power of at-
torney to act on behalf of the company in the ongoing
proceedings.

Subsequently, the same representative brought
another arbitration under the same power of attor-
ney. The tribunal declined its jurisdiction because the
power of attorney was only limited to the first arbitra-
tion. The representative brought an action for annul-
ment of the award.

The court of appeal dismissed the appeal. It
concluded that the arbitral tribunal had ruled on a
question relating not to the scope of its jurisdiction,
but to the admissibility of the request for arbitration,
which could not be challenged in the context of an
action for annulment.

Cosfidel ordered goods from Fang’s Bag who,
for reasons of urgency, shipped them by air freight.
Refusing to cover this additional cost, Cosfidel de-
ducted the amount of these transport costs from the
invoices issued by First Smart Asia, on behalf of the
supplier, for other orders.

A dispute linked to these invoices arose and
Cosfidel sued First Smart Asia before the Commer-
cial Court. The suit, due to lack of due diligence by
Cosfidel, was canceled.

Cosfidel the applied to the ICC Court on the
basis of the arbitration clause stipulated in the gen-
eral conditions of purchase. The arbitration proce-
dure was withdrawn for non-payment of fees by First
Smart Asia and Fang’s Bag.

Smart Asia then restarted the suit to obtain the
payment of the balance of the invoices. Cosfidel chal-
lenged the Court’s jurisdiction based on the arbitra-
tion clause.

The Court of Appeal held that Cosfidel did
not show any disloyalty or contradictory behaviour
by first seizing the state judge, changing its mind by
failing to comply with the due diligence requirement
and then seizing the arbitral institution. The Court
accepted the jurisdictional plea. Smart Asia appealed
before the Cour de cassation, invoking the principle
of estoppel.

The Cour de cassation upholds the appeal. It
states that, in view of the facts, Cosfidel had adopted
a contradictory behaviour to the detriment of First
Asia and Fang’s Bag. Hence, the Court of Appeal,
which did not find the behaviour contradictory de-
spite the facts, violated the principle of estoppel.
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Cour de Cassation, 28 March 2018, Mr. Y. v.
Jean-Francois X., no. 15-16909

Cour de cassation, 24 May 2018, Mr. and Mrs. X
v. Toulouse Investment Company Leroux, no. 17-18796

On 28 March 2018, the Cour de cassation con-
firms that the arbitrator can be held liable for a misuse
of the arbitrator’s power if his/her fault caused dam-
age.

On 24 May 2018, the Cour de cassation rules
that the arbitral tribunal that received amiable com-
positeur powers cannot rule in law without any fur-
ther explication.

Royal Annecy and Elitec entered into an agree-
ment stating that any disputes would be submitted
to the mediation of Mr. Y. In case of disagreement
over the mediation, the parties were supposed to con-
stitute a “college arbitral”, chaired by Mr. Y.

Following a dispute, the clause was enforced and
Mr. Y. rendered five awards. The awards were sub-
sequently quashed on the ground that the clause at
stake were not an arbitration clause.

Royal Annecy brought a liability action against
Mr. Y. and a representative of the opposing party. It
pretended, inter alia, that Mr. Y. misused its arbitra-
tor’s power in order to allocate to the opposing party
an overwhelming sum of money.

The court of appeal upheld the judgment order-
ing Mr. Y. to pay various sums and rejected Mr. Y.’s
claims as for the payment of his arbitrator’s fees.

It also found that Mr. Y. could not be unaware
that it was impossible for him to render new awards
after the annulment of his decisions based on an inex-
istent arbitration clause. His behaviour forced Royal
Annecy to initiate various expensive procedures.

Mr. Y. appealed. He argued that the arbitrator’s
personal liability can only be incurred for deceit,
fraud or gross negligence. In this case, these omis-
sions were allegedly not established. He also claimed
that annulled awards, because they were unenforce-
able, did not cause any losses. Thus, neither the fault
nor the link has been established.

The Cour de Cassation dismisses the appeal. It
finds that the conclusions of the court of appeal are
sufficient to establish the fault and the causal link be-
tween that fault and prejudice. It therefore correct-
ly deduced that the tortious liability of the arbitrator
must be established on the basis of the Civil Code.
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By an agreement, containing an arbitration
clause, Mr. and Mrs. X undertook to sell to Toulouse
Investment Company Leroux 100% of the shares of
the Carrosserie peinture system company. The agree-
ment contained an arbitration clause providing for
the amiable compositeur powers of the arbitral tribu-
nal.

A dispute arose over the execution of this agree-
ment. The arbitral award was rendered and subse-
quently annulled by a court of appeal which found
that the arbitral tribunal had only ruled in law despite
the obligation to rule as an amiable compositeur.

The Cour de cassation upholds the judgment.
It states that, notwithstanding the reference to ami-
able composition in the operative part of the award,
its reasoning reveals that, even in the absence of any
textual reference to a legal provision, the arbitral tri-
bunal ruled in law. The Court of Appeal therefore
correctly deduced that the arbitral tribunal had not
complied with its mission.

Consequently, the Court dismisses the appeal.

Cour de cassation, 4 July 2018, Banque Delubac
et Cie v. Agrarhandel GmbH and Banque Delubac et
Cie v. Werner Tiernahrung GmbH, nos 17-13067 and
17-13069

On 4 July 2018, by two decisions, the Cour de
Cassation confirms that the tort nature of a claim
does not render the invoked arbitration clause mani-
festly void or inapplicable.

In both cases, the French companies Tiwy and
Etablissements Laboulet traded with German com-
panies, Agrarhandel GmbH and Werner Tiernahrung
GmbH respectively. Each sales contract contained an
arbitration clause.

The French companies transferred invoices is-
sued to each German company to the Delubac and




Cie bank (“Bank”) under factoring agreements.
These invoices remained unpaid. The Bank therefore
sued the German companies for damages pretending
their disloyal behaviour [tort action under French
law]. Each company raised a jurisdictional plea, in-
voking the arbitration clauses inserted in the sales
contracts.

The Court of Appeal held that the commercial
court had no jurisdiction. The Bank consequently ap-
pealed to the Cour de Cassation. The Bank claimed
that the arbitration clauses were inapplicable to the
tort action based on the disloyal behaviour of the
debtor.

The Cour de Cassation upholds the judgement.
It rules that the transfer of invoices constitutes a
sufficient link between the sales and the factoring
agreements. It therefore dismisses the Bank’s appeal,
deciding that the tortious character of the action is
not sufficient, in itself, for the arbitration clause
to be manifestly inapplicable.

Cour de cassation, 19 December 2018, J& P Avax
v. Tecnimont, no. 16-18349

dependence. The Court of Appeal upheld the award.
Avax appealed.

The Cour de cassation dismisses the appeal. It
notes that the facts upon which the challenge is based
are taken from a website. They are therefore public
and easily accessible. This research could have been
carried out on the day when the arbitrator accepted
his mission. Accordingly, the challenge was late be-
cause it was filed more than a month after Avax had
received the information that would have altered its
confidence in the president of the arbitral tribunal.
Consequently, Avax was no longer entitled to invoke,
in support of the action for annulment of the award,
the facts on which the challenge was based.

Cour de cassation, 13 February 2019, Venezuela
v. Mr. Serafin G. Armas and Mrs Karina Garcia G.,
no. 17-25851

On 19 December 2018, the Cour de cassation
rules that the information accessible on the Internet
could have been found within the time limit provid-
ed for a challenge. Consequently, there is no reason
to extend this time limit.

On 13 February 2019, the Cour de cassation
rules that the international investment award cannot
be annulled only partially, if the applicable BIT re-
quires that criteria of nationality of the investor and
of the existence of an investment to be met cumula-
tively.

On 23 November 1998, the Italian company
Tecnimont concluded a subcontract with the Greek
company J & P Avax (“Avax”) for the construction of
a propylene plant in Thessaloniki, which included an
arbitration clause. A dispute arose between the par-
ties and Tecnimont initiated arbitration proceedings
under the auspices of ICC. ICC Arbitration Rules
provide that for a challenge to be admissible, it must
be submitted by a party within 30 days from the date
when the party making the challenge was informed of
the facts and circumstances on which the challenge
is based.

Avax’s challenge against the president of the
arbitral tribunal was dismissed as time-barred. Avax
brought an action seeking the annulment of the
award, claiming that the president of the tribunal had
breached his obligation to disclose and his duty of in-

Mr. G. Armas and his daughter, Ms. Garcia G.
(“Family G.”) acquired, in 2001 and 2006, the shares
of two Venezuelan companies, Transporte Dole and
Alimentos Frisa.

In 2012, the Family G. initiated arbitration pro-
ceedings against the Bolivarian Republic of Vene-
zuela on the basis of the bilateral investment treaty
(“BIT”) concluded between Spain and Venezuela.
The award on jurisdiction rendered in Paris was par-
tially annulled at the request of Venezuela. The Court
of Appeal set aside the part of the award deciding
that the disputed assets were investments within the
meaning of the BIT. Venezuela appealed.

Family G. first argue that the appeal is inadmis-
sible on the basis of the principle of estoppel, as the
Bolivarian Republic of Venezuela applied to the arbi-
tral tribunal for a new award on jurisdiction.

The Cour de cassation declares the appeal ad-
missible. The Family G. requested the arbitral tribu-
nal to hear them on the effects and scope of the partial
annulment of the award. The Bolivarian Republic of

March 2019, N27 | 21




Venezuela replied while informing the arbitral tribu-
nal of the existence of its appeal. It did therefore not
contradict itself to the detriment of the Family G..

The Court reverses and annuls the judgment.
The applicability of the BIT arbitration clause de-
pends on the fulfilment of all the conditions required
by the text, meaning the nationality of the investor
and the existence of an investment. Thus, the Court
of Appeal could not partially set aside the award.

COURTS OF APPEAL

Paris Court of Appeal, 16 January 2018, Repub-
lic of Iraq v. Fincantieri Cantieri Navali Italian, no.
16/05996

On 16 January 2018, the Paris Court of Appeal
confirms that the embargo measures can constitute
an inadmissibility ground for arbitration claims.

The Iraqi government and an Italian compa-
ny concluded several ship construction and missiles
delivery contracts. The execution of the contracts
became impossible because of the UN sanctions im-
posed on the State of Iraq. The State of Iraq applied
for arbitration.

The arbitral tribunal rejected the claims as inad-
missible because of the embargo measures. The State
of Iraqg moved to set aside the award.

The Court rejects the motion. It rules that the
award could not be subject to annulment as it dealt
with the admissibility of the claims and not with ju-
risdiction.

The Court then confirms that the interpretation
of UN’s resolutions and EU’s regulations made by
the tribunal did not breach international public pol-

icy.

Paris Court of Appeal, 11 September 2018, Mr. D.
B. v. Subway International BV, no. 16/19913

On 11 September 2018, the Paris Court of Ap-
peal dismisses a motion to set aside an award ren-
dered on the basis of an arbitration clause inserted
in a standard Subway’s franchise agreement.
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Mr. D. B. concluded a franchise agreement
with the Dutch company Subway International BV
(“SIBV”) to run a restaurant in Narbonne. This
agreement provided for the application of Liechten-
stein law and arbitration in New York.

By an award rendered in New York, the sole ar-
bitrator declared the agreement terminated, ordered
the franchisee to pay the franchisor the amount of
unpaid royalties and advertising costs, ordered the
return of the advertising material and prohibited the
exploitation of the restaurant and of the identifica-
tion elements of the Subway brand.

The President of the Paris High Court granted,
by its order, the exequatur to the award. Mr. B. ap-
pealed the order.

First, Mr. B. asks the Court to stay the proceed-
ings pending the decisions of the Marseille Commer-
cial Court and the Paris Commercial Court. Before
the Marseille Commercial Court Mr. B. asked to an-
nul the arbitration clause laid down in the agreement.
The Paris Commercial Court hears the request lodged
by the Minister of the Economy and Finance to de-
clare various clauses of the Subway franchise agree-
ments, including the arbitration clause, null and void.

The Court dismisses this request. Regarding the
proceedings brought before the Marseille Commer-
cial Court, it rules that the question of the validity of
the arbitration clause and, consequently, the one of
the arbitrator’s jurisdiction, can be examined a pos-
teriori only by the Court.

On the other hand, the proceedings brought by
the Minister of Economy and Finance against SIBV
do not concern the validity of the arbitration clause
but the choice of English as the language of arbitra-
tion. These proceedings, because of their pure do-
mestic law nature, cannot impact the control of an
award rendered abroad.

Second, Mr. B. states that the arbitration clause
provides for arbitration in New York. Arbitration
in New York entails excessive costs, depriving the
franchisee of its right to bring an action.

Nevertheless, according to the Court, the sig-
nificant inequality in the commercial relationship,
assuming it is contrary to international public policy,
has no effect on the validity of the arbitration clause
because of its autonomy.



Then, the Court considers that the actual arbi-
tration costs were not excessive. In addition, the pro-
cedure could have been conducted in writing without
lawyers needed to go to New York. The argument of
the deprivation of the right of access to the judge is
dismissed as not substantiated.

Third, Mr. B. contends that the adversarial prin-
ciple and the principle of equality of arms were vio-
lated as all the procedural documents notified to him
had been drafted in English without translation.

The Court dismisses the plea. The fact that the
arbitration was conducted in English, while it is not
a party’s mother tongue, cannot be regarded as an
infringement of the mentioned principles, as soon as
the English language was chosen by the parties to in-
ternational commercial relationship and the reason-
able procedural time-limits were established.

Fourth, Mr. B. contends that the principle of
international public policy providing for contractual
performance in good faith is violated. He alleges that
the arbitration was conducted unfairly. In particular,
the mediation did not take place prior to arbitration,
and the debt settlement agreement was refused.

The Court rejects the plea. It rules that, under
the pretext of an alleged breach of international pub-
lic policy, Mr. B. seeks a review of the substance of the
award, which is not allowed to the exequatur judge.

The Court thus confirms the order granting ex-
equatur to the award.

Paris Court of Appeal, 13 November 2018, Shack-
leton and associated Limited v. brothers Al Shamsi (the
“Consorts”), no. 16-16608

On 13 November 2018, the Paris Court of Ap-
peal rules that the arbitration clause inserted in a le-
gal services agreement is not applicable to the dispute
about the costs incurred to the enforcement of an
award rendered on the basis of this clause.

Shortly thereafter, Shackleton initiated a second
arbitration claim under the same arbitration clause. It
claimed all legal fees incurred before the French and
English courts in attempt to enforce the first award.
The firm considered that it had only obtained partial
reimbursement of those fees pursuant to the decisions
rendered by those courts. The sole arbitrator reject-
ed its jurisdiction to rule over Shackleton’s claim.
Shackleton then brought an action for annulment
before Paris Court of Appeal against this award.

Shackleton pretended that such an award con-
stituted a denial of justice and violated international
public policy. In particular, it considered that, by re-
fusing to enforce the award, the Consorts committed
a breach of contract and that the legal fees incurred
constituted contractual compensation for damages.
In addition, it advanced that the Consorts violated
the letter of engagement since the arbitration clause
referred to the ICC Arbitration Rules, that in turn
provided for an obligation to enforce the award spon-
taneously.

The Court of Appeal dismisses the Shackleton’s
application. It holds that the legal costs incurred
during enforcement stage cannot be considered as
contractual compensation for damages. Consequent-
ly, the arbitrator rightly held that these costs did not
arise from the arbitration clause but from the legal
proceedings. He had therefore no jurisdiction to hear
them.

In addition, the Court of Appeal considers that
Shackleton has not been deprived of its right of access
to a judge and that the principle of full compensation
has been respected insofar as the State courts, before
which the legal costs have been incurred, have ruled
on these costs.

Paris Court of Appeal, 13 November 2018, He-
li-Union v. Airbus Helicopters, no. 16-25942

Shackleton law firm (“Shackleton”) provided
legal services to the Consorts on the basis of the en-
gagement letter. The engagement letter contained an
arbitration clause. An arbitral award rendered under
this arbitration clause ordered the Consorts to pay the
fees to Shackleton.

On 13 November 2018, the Paris Court of Ap-
peal rules that one is not entitled to appeal decisions
of arbitral institutions interpreting their arbitration
rules.

Heli-Union and Airbus Helicopters (“Airbus”)
concluded a sale contract for four helicopters.
The dispute arose. Heli-Union filed a request for
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arbitration before the ICC Court. Airbus submitted a
counterclaim. Airbus requested the ICC Court to fix
separate advances on costs. The ICC Court fixed
the advance on costs payable in equal shares by the
claimant and the respondent but informed the parties
that, if not paid, the separate advance on costs would
be applicable. The deadline for payment having been
expired, the Secretariat of the ICC Court requested
the parties to pay separate advances on costs.

Heli-Union brought an action for the annul-
ment of the decisions of the ICC Court before the
Paris High Court. The Paris High Court rejected the
request. Heli-Union appealed.

It first submitted that it was possible to bring
an action against an association [ICC is a registered
association under French law] concerning the appli-
cation of an article of the bylaws of that association.
On the merits, it considered that the advance on costs
should be split equally.

The Paris Court of Appeal first considers the
admissibility of the claim. In the sales agreement be-
tween the two companies, all disputes were referred
to arbitration under the ICC Arbitration Rules. The
arbitration clause does not express a will to be bound
by the ICC’s bylaws but a will to conclude a contract
of organization of arbitration. The Court rules that
the parties who entrust the administration of the ar-
bitration proceedings to an institution waive the pos-
sibility to request a substitution of this institution by
a State judge in the interpretation of the applicable
arbitration rules. The parties may only bring an ac-
tion for contractual liability against the arbitration
institution once the award is rendered.

The Court decides that Heli-Union paid the ad-
vance on costs that it owed and was not deprived of
justice. Therefore, its action, seeking the annulment
of decisions made by the ICC Court, is inadmissible.

Paris Court of Appeal, 29 January 2019, Venezue-
la v. Rusoro Mining Limited, no. 16/20822

On 29 January 2019, the Paris Court of Appeal
annulles an international investment award consider-
ing that the tribunal overpassed its ratione temporis
jurisdiction having wrongly calculated the compen-
sation for the expropriation.

Rusoro Mining Ltd (“Rusoro”) is a Canadian
company engaged in the acquisition, exploration and
development of gold mines. (The chief executives
of the company are Russian nationals, and the case
was covered by Russian media — Pravo.ru!, Novaya
Gazeta? and other sources?®). Between 2006 and 2008,
Rusoro acquired 58 mining concessions in the Boli-
varian Republic of Venezuela (“Venezuela™).

In 2009-2010, Venezuela adopted various ex-
port and gold exchange restrictions. Subsequently,
in 2011, the Venezuelan Government adopted a de-
cree nationalizing Rusoro’s gold mining activities.

In July 2012, Rusoro filed a request for arbitra-
tion with the International Centre for Settlement of
Investment Disputes under the bilateral investment
treaty between Canada and the Republic of Venezu-
ela (“BIT”).

By an award rendered in Paris, the arbitral tri-
bunal ordered Venezuela to pay USD 966,500,000 for
the expropriation of Rusoro’s investment. Venezuela
brought an action for annulment of this award.

First, Venezuela contends that the arbitral tribu-
nal did not have jurisdiction to rule on the dispute,
because amicable settlement had not been attempted.

The Court rejects the plea since it concerns the
admissibility of the claims and not the jurisdiction
of the tribunal. Thus, the plea cannot be considered
in the framework of the action for annulment of the
award, according to Article 1520 of the French Code
of Civil Procedure.

Second, Venezuela argues that the tribunal did
not have jurisdiction because the harm claimed by
Rusoro was unrelated to an alleged violation of the

! hitps://pravo.ru/interpravo/news/view/75253,

2 https://www.novayagazeta.ru/articles/2016/09/02/69730-nozh-v-spinu-eto-po-nashemu
3 https://www.rospres.com/politics/24309
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BIT. In particular, the arbitral tribunal awarded Ru-
soro compensation for the unlawful expropriation
operated in 2011. The compensation did not reflect
the value of the company at a date immediately pri-
or to the expropriation but the one at the time of the
investment. Thus, the tribunal did not take into ac-
count the collapse of the stock market that occurred
after that date. However, according to Venezuela, the
scope ratione temporis of the BIT excluded claims
where more than three years had elapsed between
the time when the investor should have been aware of
them and the date on which the arbitration was ini-
tiated.

Finally, Venezuela claims that the arbitral tribu-
nal failed to perform its duties by not complying with
the parties’ agreement on the standard of compen-
sation and on the date of assessment of the damage.

The Court first points out that these pleas relate
exclusively to the same subject-matter.

The Court recalls that the date to be adopted for
the assessment of the jurisdiction ratione temporis of
the arbitral tribunal is the date of the submission of
the request for arbitration. Consequently, facts which
date back more than 3 years before that date are ex-
cluded.

However, the tribunal neutralised the effects of
the export restrictions imposed in April 2009. There-
fore, the compensation for the damage resulting from
the 2009 regulations is included in the compensation
for the expropriation operated in 2011, although, the
2009 regulations are technically inadmissible ratione
temporis.

As a result, the jurisdictional plea is well found-
ed. The Court, therefore, annuls the award as it or-
ders Venezuela to pay Rusoro Mining Ltd the sum of
USD 966,500,000 for the expropriation of its invest-
ment without compensation.
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rance has always played an important role in promoting the global devel-

opment of international investments. Since the middle of the twentieth

century, France has expanded its regional investment outreach to all of the

world’s continents. Currently, France is a party to 115 Bilateral Investment
Treaties (“BITs”) with 94 of them in force and 56 Treaties with Investment Provi-
sions (“TIPs”). ! It is also a party to a number of multilateral agreements contain-
ing provisions on investment protection and Investor-State Dispute Resolution,
including the Energy Charter Treaty (“ECT”). These agreements encompass a di-
verse variety of states and serve as effective investment protection tools.

France is quite open to foreign investors and has a stable economic climate
that attracts investments from around the globe. Main sectors with key investment
opportunities are traditionally healthcare, food, robotics, automotive, aerospace,
IT, financial services, logistics and chemicals. 2

The French government commits significant resources to attract foreign in-
vestments through overseas trade promotion initiatives and investor support mech-
anisms. Those efforts seem to have been effective in return if we assume a cor-
relation with the following statistics: France was the ninth largest global market
with a year-on-year increase of 16% for foreign direct investments (“FDIs”) in-
flow in 2017. 3 Currently, there are approximately 30,000 foreign-owned compa-
nies conducting business in France and it is the home state of 29 of the world’s 500
largest companies. *

In addition, based on the 2018 World Investment Report published by UNC-

! Data retrieved from the Investment Policy Hub portal of the United Nations Conference on
Trade and Development available at: https://investmentpolicyhub.unctad.org

2 Information retrieved from the Business France website (national agency supporting the inter-
national development of the French economy and fostering export growth by French businesses)
available at: https.//www.businessfrance.fr/en/invest-in- France-key-industries

3 Ibid.

+ Ibid.
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TAD, France has recently been attracting a large
amount of FDIs while FDIs amounts have experi-
enced an overall decline globally. Notably, FDIs flows
into France increased by 42% (from USD 35 billion
to approximately 50 billion)’ in 2018.

Bearing these numbers in mind, this brief over-
view purports to summarily answer the following: (1)
what shall investors know about France and its inves-
tor-state dispute resolution framework; and (2) why
shall investors feel safe in choosing France as the host
state for their investments?

FRANCE AS A HOST STATE

The end of the BIT era for France?

Historically, France has been among the first states
to support investment development through intergov-
ernmental agreements for the protection and promo-
tion of direct investment. It signed the first treaty of
this kind on 25 November 1959. This was the Con-
vention of Establishment entered into with the Unit-
ed States, the preamble of which contained language
on the encouragement of a closer economic relation-
ship between the countries. °

The next important period of development for
French investment policy was the 1960s-1970s, when
it concluded the majority of the BITs it is a party to,
the first one being the France-Tunisia BIT of 1963.
7 The main purpose of those first BITs was to create
some sort of legal framework for the protection of
investments as the economic relations between the
countries started to flourish again.

BITs have long served France as an effective tool
for fostering investments. The structure of the major-
ity of the French BITs is largely similar to many of

ANALYTICS

other European analogues, namely: a short preamble
followed by a section on definitions (defining protect-
ed investments and investors), substantive provisions
including the fair and equitable treatment standard
(“FET?”), provisions on national and most favored
nation treatment (“MFN”), protection against ex-
propriation and nationalization, and rules on protec-
tion of investments and transfer of capitals.

Dispute resolution clauses in BITs with France
are commonly multi-tier (amicable solution followed
by arbitration). The majority of BITs follow the Mod-
el BIT, which does not provide for any other option
beyond ICSID Convention arbitration.

The majority of BITs signed by France are based
on its Model BIT, which has been modified on a
number of occasions. Although the official publica-
tion of the French Model BIT was postponed up until
2006, “French treaty practice clearly shows the trends
and consistency achieved over the years by the French
negotiators”. *

Notwithstanding the fact that BITs have been
quite an effective tool for investor-state dispute res-
olution, the situation of their applicability in France
and other European Union Member States has re-
cently changed. Since in 2009 the European Union
enforced the Treaty of Lisbon, ° the EU Member
States, including France, are no longer in a position
to sign investment agreements on their own as such
treaties can only be entered into by the European
Union.

Moreover, the Lisbon Treaty provides that the
European Commission, which would ensure their
compatibility with the laws of the European Union,
must approve all the treaties on promotion and pro-
tection of investments that are binding upon Member
States. France notified 94 treaties to the European
Commission, which were approved by the Europe-

3 Data retrieved from the World Investment Report 2018 of UNCTAD p. 4 available at https.//unctad.org/en/Publications Li-
brary/wir2018 en.pdf

¢ Convention of Establishment between the United States of American and France, full text available at: https.//tcc.export.gov
Trade Agreements/All_Trade_ Agreements/exp 005341.asp

7 Decree No. 65-797 of 15 September 1965, available at: https://investmentpolicvhub.unctad.org/Download/ Treaty File/3496
8 Commentaries on Selected Model Investment Treaties (Chapter on France), Yas Banifatemi and Andre von Walter, p. 245.
available at: https://www.shearman.com/~/media/Files/News Insights/Publications/2013/01/1A-011713-YB--Book-Com-
mentaries-on-Selected- Model- Investment- Treaties.pdf

? Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community, signed at
Lisbon, 13 December 2007 available at: https://eur-lex.europa.eu/legal-content/EN/TXT/ 2uri=celex %3A12007L % 2FTXT
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an Commission in May 2013 and are still binding
on France until the European Union enters into re-
placement agreements. '

Further, in March 2018, the Court of Justice of
the European Union decided in Achmea v. Slovak
Republic (Case C-284/16, Achmea, EU:C:2018:158)
that investment arbitration based on intra-EU BITs
(in this case Netherlands-Slovakia BIT) is incompat-
ible with EU law, in particular Articles 267 and 344
of the Treaty on the Functioning of the European
Union (TFEU)."

Long debates and other cases based on Achmea
lead Member States of the European Union to issue
in January 2019 declarations stating their position re-
garding intra-EU BITs.

On 15 January 2019, EU Member States filed
3 separate declarations: one signed by 5 States (Fin-
land, Luxembourg, Malta, Slovenia and Sweden),
another one by Hungary alone, and the third one by
the majority of the Member States (22 out of 28, in-
cluding France)."?

The main takeaways of January declarations are
the following:

* Intra-EU investment arbitration is no longer
possible after Achmea (with a debate between Mem-
ber States whether arbitrations between Member
States are still possible under the ECT);

* Intra-EU BITs should be reported (multilat-
erally or bilaterally, whichever is more appropriate);

* National courts (including those in third
countries) must not enforce awards issued pursuant
to intra-EU BITs;

* The ongoing arbitrations under such BITs
must be stopped and no new arbitrations of that kind
should be commenced; and

* The answer to the question of an enforcement
of final awards (no possibility to set aside or review)
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issued prior to the official publication of those decla-
rations seems to be unclear.

Notably, the majority declaration provided that
“[b]y the present declaration, Member States inform
investment arbitration tribunals about the legal con-
sequences of the Achmea judgment”. It also provides
that “[i]n cooperation with a defending Member
State, the Member State, in which an investor that
has brought such an action is established, will take the
necessary measures to inform the investment arbitra-
tion tribunals concerned of those consequences”.
This Declaration does not indicate whether the re-
quirement to inform an arbitral tribunal is obligatory.
However, from the plain language of the Declaration
it seems that the undersigned states are taking an ob-
ligation to inform the tribunals of the Achmea out-
comes, preventing them from further determination
of the on-going arbitrations.

Thus, before investing into France, foreign in-
vestors shall bear in mind that the dispute resolution
mechanism provided by certain BITs might no lon-
ger be legally binding on France. Notwithstanding
the fact that BITs have long served a purpose of pro-
moting international investment in France, the situ-
ation might substantially change in the nearest future
in connection with intra-EU BITs. This is especial-
ly important for companies structuring their invest-
ments into France through third countries located
in the EU. Notably, France is a party to a number of
BITs with the other EU Member States, including
Bulgaria, Hungary, Latvia and Malta.

Moreover, it still remains to see if the scope of the
Achmea extends to the ECT. The varying approaches
of the EU Member States in their January declara-
tions as to Achmea applicability to arbitrations under
ECT shows that the debate on the future of arbitra-
tions under multilateral agreements is still open. One

10 List of the bilateral investment agreements referred to in Article 4( 1) of Regulation (EU) No 1219/2012 of the European Parlia-
ment and of the Council establishing transitional arrangements for bilateral investment agreements between Member States and

third countries available at: hitps:

eur-lex.europa.eu/LexUriServ/LexUriServ.do 2uri=0J:C:2013:131:0002:0098: EN:PDF

I The case, its development and influence on the investment arbitration in the European Union are discussed in the previous
issues of the Journal available here: https.//journal.arbitration.ru/upload/iblock/b 1 1/Arbitration.ru_N1_5 January2019 2.

pdf and https://journal.arbitration.ru/upload/iblock/9eb/Arbitration.ru_N4_4_December2018 web.pdf

2 Declaration of the representatives of the governments of the member states of 15 January 2019 on the legal consequences of
the judgment of the Court of Justice in Achmea and on investment protection in the European Union, available at: https://
ec.europa.eu/info/sites/info/files/business _economy_euro/banking and_finance/documents/190117-bilateral-invest-

ment-treaties_en.pdf
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of such multilateral treaties is the ICSID Convention
and arbitrations under this instrument with France/
French investors as a party are to continue unques-
tionably.

Long Live the ICSID
Convention!

France has been a signatory of the ICSID Con-
vention since 22 December 1965. '3 France is a party
to 192 BITs and TIPs, the majority of which provides
for arbitration under the ICSID Convention as one
of the dispute resolution options. In total, there have
been 48 cases with French investors involved, 29 of
which filed with ICSID.

Moreover, in conformity with Article 54(2)
of the ICSID Convention, ' France authorized its
courts of first instance (Tribunaux de Grande In-
stance) as competent courts for the purpose of enforc-
ing investment arbitration awards rendered pursuant
to the Convention. ' In general, the recognition and
enforcement of investment arbitral awards does not
differ from the recognition and enforcement of com-
mercial arbitration awards. The process is described
in detail in the article “Interpretation of arbitration
clauses by the French courts” by Ekaterina Grivno-
va in the Russian section of this issue, with a review
of corresponding case law by Claviere-Schiele et al.
in the English section of the magazine.

The ICSID Convention seems to have brought
clarity and stability to investor-state relations and
have helped the French capital to become a leader
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of investment arbitration development. Notwith-
standing the fact that ICSID hearings can be held
worldwide at any venue agreed upon by the parties,
disputing parties elect to hold hearings and sessions
in Paris in roughly half of all the cases under the 1C-
SID Convention. The World Bank Centre has three
hearing rooms and has recently renovated the main
hearing room (Room A) at the World Bank Group
Conference Centre in Paris. According to the ICSID,
the hearing facility in Paris can now accommodate
complex hearings in terms of size and technicity. '¢

Paris is also quite a popular place for arbitra-
tion in Additional Facility cases. For example, 13
out of the 47 cases currently managed by ICSID
will be heard in Paris. 7 Moreover, France is one of
the leading states for the nationality of arbitrators
appointed in ICSID arbitrations: there were more
than 30 arbitrators of French nationality appointed
in2018. 1

3 France ratified the ICSID on 21 August 1967 (entered into force on 20 September 1967) through Loi No. 67-551 du 8juillet
1967 autorisant la ratification de la Convention pour le réglement des différends relatifs aux investissements entre Etats et
ressortissants d’autres Etats, du 18 mars 1965. (Off. Gaz. July 11, 1967, p. 6931) available at: https.//icsid. worldbank.org/
en/Pages/about/MembershipState Details.aspx ’state=ST49

" Article 54(2) of the ICSID Convention reads as follows: “A party seeking recognition or enforcement in the territories of a
Contracting State shall furnish to a competent court or other authority which such State shall have designated for this purpose
a copy of the award certified by the Secretary-General. Each Contracting State shall notify the Secretary-General of the desig-
nation of the competent court or other authority for this purpose and of any subsequent change in such designation.”

5 There are 173 courts of first instance (at least one per department), including 164 in mainland France, 2 in Corsica and 7
in the overseas departments.

16 Paris ICSID Hearing Facility Reopens After Renovation, available at: https.//icsid worldbank.org/en/Pages/resources,
ICSID%20News Letter/January %2017/ Paris-ICS1D- Hearing- Facility- Reopens-After- Renovation.aspx

17 Place of Arbitration in Additional Facility Cases, available at: https://icsid.worldbank.org/en/Pages/process/Place-of-Ar-
bitration-in-Additional- Facility-Cases.aspx

18 ICSID 2018 Annual Report, p. 33. available at: https://icsid.worldbank.org/en/Documents/resources/20181CSIDAnnual-
Report. ENG.pdf#search=France
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Interpretation of investment
treaties by the French judiciary

Prospective investors should also be aware of the
following development in French jurisprudence. Al-
though case law previously suggested multiple possi-
ble outcomes, a recent decision under the ECT by the
Court de Cassation (France’s highest court) indicates
areturn to a “literal interpretation by the French courts
of international treaties”. "

The dispute at issue arose under the
Ukraine-Moldova BIT of 1996 and ECT. In the pro-
ceedings (the seat was in Paris) the tribunal conclud-
ed that Moldova was at breach of the ECT’s FET
standard, declined the jurisdiction under the BIT and
awarded the investor compensation in the amount of
USD 49,000,000.

Two years after the award against Moldova was
set aside by the Paris Court of Appeal on jurisdictional
grounds, the Court de Cassation reinstated the award
indicating that, in case a host state wishes to limit the
treaty’s application, it shall do so by explicitly defin-
ing the type of investments to be protected.

Russian Investment in France

Notwithstanding the rapid Achmea develop-
ments in the sphere of investment arbitration, France
is still an attractive place for foreign investors from
the EU Member States. But how attractive is France
for the third countries outside of the EU? This ques-
tion can be answered by using the example of Russian
investors in France.

Right before the EU’s imposition of economic
sanctions on Russia and Russian retaliatory measures,
France had been a growing destination for Russian
investors. According to the Banque de France, the
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reserve of Russian investment in France rapidly de-
veloped, increasing from €342 million in 2011 to €745
million in 2014. ? According to Business France’s
annual report on the state of foreign investment
in France, there were 40 Russian companies with a
presence in France in 2014. The same year, a total of
8 new Russian investments were established.

Surprisingly, sanctions do not seem to be a big
obstacle to Russian-French economic relations as
trade between Russia and France has increased sig-
nificantly in the last year and the first three months
of 2018, according to Alexei Mehkov, Russian am-
bassador to France. “Currently, we are at a fairly fa-
vorable stage of development of our bilateral relations
(...). Moscow’s development dynamics regarding rela-
tions with France follow the general trend. Our trade in-
creased by 16.5% last year and by 25% in the first three
months of 2018. In principle, this index is higher than
our economic relations with the countries of the Europe-
an Union.” said the ambassador. !

Nowadays, Russian companies are investing
more broadly in the real estate sector — new invest-
ment sector for investors from the CIS. For example,
Hermitage (the French subsidiary of the Russian real
estate group Stroymontazh) is currently supplying 300
residential homes in Montévrain (Seine-et-Marne),
22 and even intends to “take a major position on the
French market, alongside Nexity and Kaufman &
Broad”.?

Still, modern investment relations between
France and Russia are the result of a number of fac-
tors that have emerged over the last years and are pre-
dominantly negative in nature, namely: economic
crisis and mutual sanctions. Otherwise, the situation
with Russian FDI in France is still developing.

Among the largest Russian investors in the
French economy are some 40 companies whose ac-

9 French court upholds literal interpretation of investment treaty, Pinsent Masons, available at: https.//www.out-law.com/en
articles/2018/april/french-court-upholds-literal-interpretation-of-investment-treaty,

20 Russian Investment in France: the stakes for the winners, Rusina Shikhatova, The Moscow Times #8 (61) 2015 P. 19:
http.//old.themoscowtimes.com/upload/005/RuFr_eng 2015.pdf

2I' Russie- France: les échanges commerciaux se portent bien, Sputnik France, available at: https.//fr.sputniknews.com/econ-

omie/201806111036752655-russie-france-echanges,

22 Russian developer bets on “Manhattan sur Seine”, Reuters, available at: https.//www.reuters.com/article/us-france-prop-
erty-towers/russian-developer-bets-on-manhattan-sur-seine-idUSBRESA305520121104

2 Avocats Picovschi. Investissements russes en France. Available at: https:

es-en-france_article_435.html
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tivities were somehow affected by the sanctions im-
posed. At the same time, only one Russian investor
with French assets - Uralvagonzavod?* - was included
in the sanctions lists.

The French assets of Russian companies are
covered by a bilateral agreement on investment pro-
motion and protection concluded in 1989 between
the USSR and France?. This BIT was, for example,
invoked in the recent investment arbitration case ini-
tiated by a Russian investor (Roscosmos v. France,
2016).

FRANCE AND THE FUTURE
OF INVESTOR STATE
DISPUTE SETTLEMENT

In November 2015, the EU decided to reform
its investment dispute settlement mechanism by, inter
alia, potentially creating the Investment Court Sys-
tem. The overall objective for creating such a court is
to set up a permanent body for investment disputes.
The main idea is that the Multilateral Investment
Court would replace the BIT signed by EU Member
States and arbitration agreements would be includ-
ed in EU trade and investment agreements. At the
moment, however, only the EU-Canada Compre-
hensive Economic Trade Agreement (CETA) and the
EU-Vietnam Free Trade Agreement mention the set-
ting up of such a court.

The European Commission suggests that such a
court will modernize the approach to investment dis-
pute resolution. 2 The Court would have a court of
first instance and an appeal tribunal acting as a per-
manent body. It would have jurisdiction only in case
there is already an investment treaty explicitly allow-
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ing an investor to commence a dispute against a State.
It would be opened to all the countries interested
in joining and would provide for rules on ethics and
transparency.

In August of 2016, the EU launched an impact
assessment process to review the various options that
could help reform the current of investment dispute
settlement framework. One of the options identi-
fied was to establish a permanent investment court?.
France had a big role in the process and Paris became
the place for academic conferences organized by the
OECD in October 2016. Following discussions, on
20 March 2018 the Council of the European Union
adopted and published negotiating directives for a
Convention establishing a multilateral court for the
settlement of investment disputes. 2

Moreover, on 5 March 2019 the Council of the
EU approved a new framework to screen foreign di-
rect investments coming into the EU, ? which would
come into force in April. ¥ This new framework is
aimed to, among others, (i) create a cooperation
mechanism where Member States and the Commis-
sion will be able to exchange information and raise
concerns related to specific investments; (ii) allow the
Commission to issue opinions when an investment
poses a threat to the security or public order of more
than one Member State; (iii) set certain requirements
for Member States who wish to maintain or adopt a
screening mechanism at national level.

France is among the first fourteen EU Member
States that have already implemented the investment
screening rules, so that it does not seem that the new
framework will affect the country substantially. How-
ever, it will give the other EU Member States and the
European Commission a power to influence invest-
ment-making process in the territory of France.

2 A timeline of all Russia-related sanctions, available at: https.//www.rferl.org/a/russia-sanctions-timeline/29477179.html

% Available at: https:

investmentpolicvhub.unctad.org/Download/Treaty File/3412

2 The Multilateral Investment Court Project, available at: http.//trade.ec.europa.eu/doclib/press/index.cfim 2id=1608

27 Impact assessment on the Establishment of a Multilateral Investment Court for investment dispute resolution: http.//trade.

ec.europa.eu/doclib/docs/2016/october/tradoc_154997.pdf

28 Negotiating directives for a Convention establishing a multilateral court for the settlement of investment disputes, available
at: http.//data.consilium.europa.eu/doc/document/ST-12981-2017-ADD- I-DCL- 1/en/pdf

2 Foreign Investment Screening: new European framework to enter into force in April 2019, available at: http.//europa.eu/

rapid/press-release [P-19-1532 en.htm

30 The framework will enter into force 20 days after publication in the Official Journal. Member States and the Commission will
subsequently have 18 months to make the necessary arrangements for the application of the new rules.

March 2019, N7 | 33



ANALYTICS

| ENFORCEMENT IMMUNITY AND THE FRENCH SAPIN 2 LAW

THE SAPIN 2 LAW: FRANCE'S NEW VESSEL

IN THE TREACHEROUS WATERS

OF ENFORCEMENT IMMUNITY

Anastasia Medvedskaya
qualified lawyer at the Paris Bar

he French law No. 2016-1691 on transpar-

ency, anti-corruption and the modernisation

of the economic life (hereafter “the Sapin

2 law”)! was primarily aimed at reforming
French anti-corruption laws. Some important al-
terations relating to measures of constraint available
over State assets were included in the raft of reforms.
This article looks at State immunity, measures of con-
straint under the old regime, and the changes brought
under the Sapin 2 law.

It is a pragmatic principle? of customary interna-
tional law that one State cannot be subjected to pro-
ceedings by the court of another State. This principle,
known as State immunity, encompasses both jurisdic-
tion and enforcement and, as a corollary of the sover-

7\?
/
Paul-Raphael Shehadeh

BA in jurisprudence, Oxford

eign equality of States, is part of the warp and weft of
the contemporary international politico-legal order.’
State immunity has been divided into jurisdic-
tional immunity (or immunity from suit) and en-
forcement immunity. Jurisdictional immunity pre-
cludes the adjudication of a claim brought against
the foreign State, while immunity from enforcement
precludes the recognition of a foreign judgement or
arbitral award for the purposes of issuing an order or
injunction to enforce this against a foreign State. An-
other distinction is between personal and property im-
munities. The Sapin 2 law addresses State immunity
in respect of enforcement and as against property.
Whereas the principle of State immunity is de-
rived from international law, the law of State immu-
nity is given force by the provisions of instruments of

"Loi n® 2016-1691 relative a la transparence, a la lutte contre la corruption et a la modernisation de la vie économique, 9

December 2016.

2J. Finke, “Sovereign Immunity: Rule, Comity or Something Else? The European Journal of International Law”, Vol 21, no.

4, 2001, p. 880.

3 Jurisdictional Immunities of the State (Germany v. Italy), Judgment of 3 February 2012, at paragraph 57: “State immunity
occupies an important place in international law and international relations. It derives from the principle of sovereign equality
of States, which... is one of the fundamental principles of the international legal order”.
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national laws of States*. Predictably, different States
understand and approach State immunity in different
ways’. Two doctrines exist: the absolute doctrine and
the restrictive doctrine.

The absolute doctrine holds that State immuni-
ty applies to a foreign State under all circumstances,
save for by express waiver. The restrictive doctrine
recognises a distinction between public and private
acts. Immunity only applies to the former. The pre-
vailing trend®, is towards the restrictive approach,
whereby immunity remains the “default rule... subject
to a number of stated exceptions.’”

Accompanying the entry of States into the com-
mercial world has been a broad adoption of the re-
strictive approach to State immunity. This allows
commercial parties to enforce their rights against
States where States are essentially commercial ac-
tors.?

Enforcement of foreign judgments and arbitral
awards is a sensitive area for all jurisdictions: each in-
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stance brings with it the renewed threat of a political
squall. Before the Sapin 2 law, France had gained a
reputation as a pro-enforcement jurisdiction, as will
be explored with the aid of a few well-known exam-
ples in the next section. It is safe to assume that the
legislator had such political fracases in mind in the
drafting of the Sapin 2 law.

One factor which commits States to continue
the trend towards the restrictive approach, is the al-
most universally adopted the New York Convention®:
States which are party to the New York Convention
have signed up to an obligation to recognise and en-
force valid!® foreign arbitral awards,'' subject to an
ordre public exception'?. Despite this clear premise,
in practice, the enforcement of an arbitral award
against a State can be, “the most difficult, lengthy,
and expensive phase of an investor-state arbitration”'?
if a State attempts to prevent such enforcement.

The 2004 United Nations Convention on Ju-
risdictional Immunities of States and Their Prop-

1 At the time of writing, the 2004 United Nations Convention on Jurisdictional Immunities of States and Their Property is two
signatures short of the thirty required for entry into force (as set out in article 30 of the Convention). Even in this state, the Con-
vention has made an important contribution to clarifying the law in this area. Furthermore, it has served as a convenient model
Jfor many countries seeking to reform their laws, and will only grow in importance as this area of law develops further. We will
draw direct links between the provisions of the Convention and the Sapin 2 law throughout. The 1976 European Convention
on State Immunities (or the “Basel Treaty”) also made an important contribution to developing consensus as to the direction
of travel of this area of law, though only ratified by eight States.

3 The heterodoxy which results from this begs the question whether the principle has crystalized into a settled rule. For a dis-
cussion of one of the many unsettled areas of the international law of State immunity, see A. Dickinson, “State Immunity and
State-Owned Enterprises”, Business Law International, Issue 10(2), at p. 97.

¢ This is reflected in the US Foreign Sovereign Immunities Act (1976), the English State Immunity Act (1978), the 2004 UN
Convention, the Russian law on Jurisdictional Immunities of Foreign States (2015), as well as in the Sapin 2 law (2016). A
notable exception to this trend is Hong Kong. Here, the UK’s SIA, used to apply by means of the State Immunity (Overseas
Territories) Order 1979, giving effect to the restrictive doctrine. Since 1 July 1997, Hong Kong has been a special administra-
tive region of China, Hong Kong and by virtue of this, it now adopts the absolute approach, in application of the Chinese Basic
Law (article 158(3)). This was settled in Democratic Republic of the Congo v FG Hemisphere Associates [2011] HKCFA 41
(See discussion in paragraphs 225-231).

"Males, LJ, General Dynamics UK Ltd v Libya, [2019] EWHC 64 (Comm), at paragraph 12.

8See Denning J, Trendtex Trading Corp v Central Bank of Nigeria Court of Appeal (Civil Division), [1977] Q.B. 529, at p.555:
“In the last 50 years there has been a complete transformation in the functions of a sovereign state. Nearly every country now
engages in commercial activities. It has its departments of state - or creates its own legal entities - which go into the market
places of the world... This transformation has changed the rules of international law relating to sovereign immunity”.
?Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New York, 10 June 1958.

10 New York Convention, Article V(1), V(2)(a).

T New York Convention, Articles I11, V.

2 New York Convention, Article V(2)(b).

3 F. Dugan, Christopher; D. Wallace; N. Rubins, B. Sabahi, “Enforcement of Awards”, in Investor-State Arbitration, Oxford
University Press, 2008, p.700.
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erty (hereafter, “the 2004 UN Convention”)' has a
“second life” under the municipal laws of Russia and
France: both the Russian law on Jurisdictional Im-
munities of a Foreign State and Property of a Foreign
State, and the French Sapin 2 law draw on the 2004
United Nations Convention for at least some of their
provisions. Both laws (French and Russian) were
promulgated soon after the issuance of the French
exequatur order in the Yukos Saga'’, and the slew of
attachment orders which remained in place during
the appeal process.

So then, against a tumultuous political back-
drop, the passage of the Sapin 2 law was surely intend-
ed to signal a sea-change for France: an opportunity
to rehabilitate its diplomatic image and to promulgate
a new, better-balanced, more certain framework for
enforcement proceedings.

The rules governing State immunity must
be flexible enough to give effect to State immunity
(else risk the opprobrium of the international com-
munity), yet clear enough to allow both the foreign
State and the private party seeking enforcement
to know in advance what assets are protected under
what circumstances. This balance between flexibility
and certainty is desirable in the drafting of any rule.
This is, all the more, important in the present con-
text of enforcement against a foreign State, where
we observe the judge forced to navigate the narrow
straits between the rule of law and international pol-
itics. To avoid shipwreck in such treacherous waters,
procedure must be robust, and must be applied rig-
orously. The French Sapin 2 law certainly recognises
these exigencies. Does it, however, deliver the effec-
tive solutions needed?
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The old regime for imposing
measures of constraint on
sovereign assets

In the last decade, France has become one of
the major playgrounds for the recovery of sovereign
assets. Two distinctive factors explain this pattern: a
lenient interpretation of rules on sovereign immunity
by French courts on the one hand, and a permissive
regime for the recognition and enforcement of inter-
national arbitral awards on the other.

Paris is notorious for being an “arbitra-
tion-friendly” jurisdiction. The recognition and en-
forcement of arbitral awards is fully in step with the
Article 5 of the New York Convention.'® Further-
more, according to the Hilmarton'” and Putrabali'®
cases, French courts promote the recognition and
allow the enforcement of international awards that
have been set aside in their country of origin."

In the Hilmarton case, for example, the dispute
arose between a French corporation OTV and an
English company over the payment of a commission
for securing a contract in Algeria. The sole arbitrator
seated in Geneva held that the commission was not
due under Algerian law. In fact, Algerian law, govern-
ing the contract prohibited payments to intermedi-
aries.? OTV applied for enforcement in France and
Hilmarton filed an application to set aside the award
in Geneva.

Under these conditions, the French judge had
to contend with two conflicting outcomes and focus
on the prospect of recognising in France an award
which had been set aside in its country of origin. How
is a judge to reconcile two such contradictory rulings?

" United Nations Convention on Jurisdictional Immunities of States and Their Property, Adopted by the General Assembly of
the United Nations on 2 December 2004, Records of the General Assembly, Fifty- Ninth Session, Supplement No. 49(A/59/49).
3 See descriptions of the attempted seizures against Russian Federation by the Yukos shareholders: https://www.yukoscase.
com/court-actions/attempted-asset-seizures/ (last consulted on 18 March 2019).

8 Article 1520 of the French Civil Procedure Code.

7 French Cassation Court, st Civil Chamber, 23 March 1994, no. 92-15137.

8 French Cassation Court, Ist Civil Chamber, 29 June 2007, no. 05-18.053.

P E. Gaillard, “Enforcement of Awards Set Aside in the Country of Origin: The French Experience”, Improving the Efficiency
of Arbitration Agreements and Awards: 40 Years of Application of the New York Convention, 1999, pp. 505-527.

20 ICC Award No. 5622, Revue de I'Arbitrage, 1993, p. 327; A. J. van den Berg, ed., ICCA Yearbook Commercial Arbitration

XIX, 1994, p. 105.
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At the appeal stage, the Paris Court held that “the
judge may not refuse to enforce unless the national
law so authorises”. The court observed that Article
1502 of the Civil Procedure Code does not include as
one of the grounds for refusal to enforce the award,
the fact that it has been set aside in its country of or-
igin and that it wouldn’t contradict the French con-
ception of international public policy.?'

The French Cour de Cassation endorsed this rea-
soning and stated that “[the] existence [of the interna-
tional award] continued in spite of its being set aside and
that its recognition in France was not contrary to inter-
national public policy.”” The Hilmarton principle was
further refined and rigorously applied in the 2007 Pu-
trabali case, further buttressing the image of France
as the venue of choice for enforcing awards under
fraught conditions.

Until 2016, French legislation on sovereign
immunities and measures of constraint imposed
on State assets left much to be desired. According
to commentators, international conventions aside,
France had no comprehensive set of statutory rules
governing sovereign enforcement immunity.?*> Only
two articles, namely Article L.153-1.1 of the French
Monetary and Financial Code?* and Article L.111-
1 of the French Code of Civil Enforcement Proce-
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dures® would explicitly grant such protection to the
sovereigns against pre-judgement and post-judge-
ment measures of constraint. France has left the task
of developing the relevant rules to domestic judges.?
In line with prevailing trends worldwide, the early
cases considered enforcement immunity as being ab-
solute, unless under exceptional circumstances, or by
explicit waiver.?’

One of the major questions that the French
judges dealt with was whether the incorporation of an
arbitration agreement could be regarded as a waiver
of enforcement immunity in its own justifying mea-
sures of constraint imposed on State assets.

In the Creighton case®®, the French Cour de Cas-
sation established that by the conclusion of an arbi-
tration agreement, the State does expressly waive
its immunity from measures of constraint. Notably,
this decision seems to be in line with the 2004 UN
Convention on Jurisdictional Immunities of States.”
Under Articles 18% (State immunity from pre-judg-
ment measures of constraint) and 19% (State immu-
nity from post-judgment measures of constraint), the
existence of an arbitration agreement is accorded the
status of express consent to waive enforcement im-
munities in respect of arbitral awards arising there-
from.

2V E. Gaillard, “Enforcement of Awards Set Aside in the Country of Origin: The French Experience”, Improving the Efficiency
of Arbitration Agreements and Awards: 40 Years of Application of the New York Convention, 1999, pp. 505-527.
22 French Cassation Court, Ist Civil Chamber, 23 March 1994, no. 92-15137.

2 F. Malet-Deraedt, “The New French Legislation on State Immunities from Enforcement”, ASA Bulletin, 2018, pp. 332-333.
2 Assets held by foreign central banks or foreign monetary authorities or managed for their own account or on behalf of foreign
States cannot be seized to the exception that these were used for a commercial activity.

2 According to this article, judicial enforcement and provisional measures are prohibited against public entities benefiting from
immunity to the exception that the entity had acted de jure gestionis or when it had explicitly waived the benefit of immunity.
% A. Atallah, “The Arbitration Clause and State Immunity under French Law”, BCDR International Arbitration Review,
Kluwer, 2015, pp. 389 — 408.

27 Poitiers Court of Appeal, 20 December 1937, Sté Cementos Resola v. Larrasquitu et Etat espagnol, Journal du Droit Inter-
national 1938, p. 288.

28 French Cassation Court, Ist Civil Chamber, Petition No. 98-19068, Judgment, 6 July 2000.

2 United Nations Convention on Jurisdictional Immunities of States and Their Property, Adopted by the General Assembly of
the United Nations on 2 December 2004, Records of the General Assembly, Fifty- Ninth Session, Supplement No. 49(A/59/49).
3 The UN Convention, Article 18 “No pre-judgment measures of constraint, such as attachment or arrest, against property of a
State may be taken in connection with a proceeding before a court of another State unless and except to the extent that (a) the
State has expressly consented to the taking of such measures as indicated: [...] (ii) by an arbitration agreement”.

3" The UN Convention, Article 19 “No post-judgement measures of constraint, such as attachment or arrest, against property
of a State may be taken in connection with a proceeding before a court of another State unless and except to the extent that (a)
the State has expressly consented to the taking of such measures as indicated: [...] (ii) by an arbitration agreement”.
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In the 2013 NML Capital® case, the dispute
arose between an investment fund and Argentina fol-
lowing its default on sovereign bonds due to the fi-
nancial crisis. The investment fund won the litigation
in the United States and sought enforcement before
French courts. NML imposed attachments on oil re-
ceivables. The French Cour de Cassation found that
the Argentine assets were protected by enforcement
immunity. In fact, to overcome the State’s enforce-
ment immunity, it was held that the sovereign needed
to make an express and special waiver on its assets.
This decision has been the subject of vigorous criti-
cism by commentators, some of whom see this as a
patent example of a political approach to State im-
munity by the French courts, not founded in hard law
and procedure, and best explained by a desire to in-
sulate Argentina from being affected by the so-called
vulture funds.*

Later in 2015 Commisimpex case*, the French
Cour de cassation departed from the NML jurispru-
dence by abandoning the double requirement of an
express and special waiver on State’s assets. In this
case, the dispute arose out of unpaid public works
carried out by Comissimpex in Congo. The compa-
ny sought enforcement of an ICC award in France
and made attachments on accounts belonging to the
Congolese diplomatic mission and its UNESCO del-
egation. The Paris Court of Appeal lifted the attach-
ments by requiring an express and special waiver. The
French Cour de cassation however quashed the deci-
sion and only required an express waiver.

Needless to say, judicial measures of constraint
imposed on a State’s assets may have a heavy polit-
ical impact.® Yukos enforcement proceedings have
cooled French diplomatic relations with Russia. Fol-
lowing several attempts to seize Russian assets, Rus-
sia has enacted a new law largely based on the 2004

| ENFORCEMENT IMMUNITY AND THE FRENCH SAPIN 2 LAVV 50

UN Convention, but also containing a section on
reciprocity: “[t]he law envisages the possibility for a
Russian Federation court to limit the jurisdictional
immunity of a foreign State if it finds that the State
in question offers the Russian Federation limited ju-
risdictional immunity.”3¢

Against this background, France has put in place
a new regulatory framework with a robust dispositif
concerning sovereign enforcement immunities and
the conditions under which measures of constraint
can be exercised against State’s assets. How far does
it go in remedying the problem?

The new enforcement
system under the Sapin 2
Law

On 9 December 2016, the Sapin 2 law was issued,
in order to, inter alia, amend the rules governing en-
forcement, provisional measures, and State immunity
in France. The entry into force of the Sapin 2 law on
1 June 2017 has brought French legislation into line
with the international standard, as set down in the
2004 UN Convention, by Article 59 of law which in-
troduced three new articles into the French Code of
Civil Enforcement Procedures®” (“the Code™).

These new provisions bring an important change
to French law, both from a substantive and a proce-
dural point of view, as they clearly aim to discourage
measures of constraint against State assets located
in France.

The substantive changes

32 French Cassation Court, Ist Civil Chamber, Petition No.10-25.938, Judgement, 28 mars 2013.
3 H. Muir Watt, “De la renonciation a l'immunité de juridiction des Etat”, Revue critique de droit international privé, 2013,

p. 671.

3 French Cassation Court, Ist Civil Chamber, Petition No. 13-17751, Judgment 13 May 2015.

35 French Cassation Court, Ist Civil Chamber, Petition No. 13-17751, Judgment, 13 May 2015. See also French Cassation
Court, Ist Civil Chamber, Petition No. 16-22.494, Judgment, 10 January 2018. This decision ended the Comissimpex saga.
The French Cour de Cassation considered that in light of the new provisions the express and special waiver were necessary.

% Law on jurisdictional immunities of a foreign state and its property in Russia, 4 November 2015, available at: http.//en.krem-

lin.ru/acts/news/50624 (last consulted on 18 March 2019).

TArt. L.111-1-1to L. 111-1-3 of the French Code of Civil Enforcement Procedures.
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The new Article L. 111-1-2 of the Code sets out
three alternative scenarios in which State assets lo-
cated in France can be subjected to provisional or en-
forcement measures:

1. “If the State has expressly consented to the ap-
plication of such a measure;

2. If the State concerned has reserved or affected
the property to the satisfaction of the claim which is the
object of the proceedings;

3. Where a foreign judgment or arbitral award has
been issued against the State and the property in ques-
tion is specifically used — or intended for use — by that
State otherwise than for the purposes of public service
and is linked to the entity against which the proceedings
are initiated.”

In short, the new criteria set out by this provi-
sion distinguish between assets depending on wheth-
er they have been assigned to public (sovereign), or

ENFORCEMENT IMMUNITY AND THE FRENCH SAPIN 2 LAW |
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to commercial activities. Such assignment is express
in the first and second of these limbs.

Furthermore, the first two paragraphs of this Ar-
ticle 59 mirror Article 18 of the 2004 UN Conven-
tion™® as far as pre-judgment measures are concerned,
and paragraphs a) and b) of Article 19 of the same
Convention®* which tackles post-judgment measures.
These provisions should be taken into account when
negotiating State immunity waiver clauses, since the
specific assignment of a State asset to the satisfaction
of'a claim (as provided by Article L. 111-1-2, 2° of the
Code) could go some way to guaranteeing certainty as
to future enforcement.

The third limb matches paragraph c) of Article
19 of the 2004 UN Convention*®’ concerning the spe-
cific case of post-judgment measures affecting State
assets allocated to noncommercial purposes.

Importantly, the Sapin 2 law goes a step further

than the Convention in listing examples of assets that
should be considered as “specifically used or intended
for use by the State for public service purposes”. These
include diplomatic property (such as bank accounts),
military property, cultural heritage of the State, prop-
erty that is part of a scientific, cultural or historical
exhibition, as well as tax or social revenues of the
State.

The French legislator was also careful to set out
specific rules for the attachment of diplomatic prop-
erty. The new article L. 11113 of the Code requires
a State’s waiver of immunity over property related

B Art. 18 — State immunity from pre-judgment measures of constraint:

“No pre-judgment measures of constraint, such as attachment or arrest, against property of a State may be taken in connection
with a proceeding before a court of another State unless and except to the extent that:

(a) the State has expressly consented to the taking of such measures as indicated; (i) by international agreement; (ii) by an
arbitration agreement or in a written contract; or (iii) by a declaration before the court or by a written communication after a

dispute between the parties has arisen; or

(b) the State has allocated or earmarked property for the satisfaction of the claim which is the object of that proceeding.”
¥ Article 19 — State immunity from post-judgment measures of constraint

“No post-judgment measures of constraints, such as attachment, arrest or execution, against property of a State may be taken
in connection with a proceeding before a court of another State unless and except to the extent that:

(a) The State has expressly consented to the taking of such measures as indicated: (i) by international agreement; (ii) by an
arbitration agreement or in a written contract; or (iii) by a declaration before the court or by a written communication after a
dispute between the parties has arisen; or

(b) The State has allocated or earmarked property for the satisfaction of the claim which is the object of that proceeding; [...]”
+%[...] (c) it has been established that the property is specifically in use or intended for use by the State for other than govern-
ment non-commercial purposes and is in the territory of the State of the forum, provided that post-judgment measures of con-
straints may only be taken against property that has a connection with the entity against which the proceeding was directed.”
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to diplomatic activities to be both express and spe-
cial.*! This accords recognition of the special status of
diplomatic activities as being at the heart of sovereign
activity, justifying the more stringent standard for a
waiver of such immunity. A recent decision from the
French Cour de Cassation had only required the waiv-
er to be express.*> Under the Sapin 2 regime, this is no
longer sufficient: the new standard is more stringent.

The procedural changes

As far as procedural innovation is concerned,
the Sapin 2 law goes further than the 2004 UN Con-
vention by introducing a new authorisation mecha-
nism*. Pursuant to the new article L. 111-1-1 of the
Code, prior authorisation of the court is now required
for all provisional or enforcement measures against
property of a foreign State located in France. Al-
though this mechanism does not exist in the 2004 UN
Convention, France is not the only forum requiring
prior court authorisation, as Belgium introduced a
similar mechanism in 2015.4

This prior request may be sought ex parte in a
procedure sur requéte. Because this procedure is ex
parte (i.e. non-adversarial), Article L. 111-1-1 of the
Code gives the creditor a strategic advantage, as the
debtor State will not be given notice of the measure
of constraint at the time the creditor introduces its
motion. The element of surprise granted by this pro-
cedure prevents the concealment of property, a risk
commonly associated with enforcement. This might
appear (in its specific and limited scope of appli-
cation) to see practicality trumping the rule of law.
However, subsequent procedural steps allow the for-
eign State some recourse, compensating this initial
imbalance.

The process becomes adversarial once the order
is issued, whether it grants the measure or not. First,
if the order grants the attachment, the debtor State
can form a circular appeal asking the same judge who
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issued the order to withdraw it. Secondly, if the order
denies the request, the creditor seeking enforcement
can form an appeal, which will be adversarial.*

At first glance, the prior authorisation procedure
does not have a revolutionary effect as it merely es-
tablishes a filtering system by contributing an addi-
tional step in enforcement proceedings. In practice,
though, this mechanism could make it rather difficult
for creditors to obtain provisional or enforcement
measures against State assets located in France. The
bottleneck will most often be the evidentiary burden
placed on the party seeking the order.

Before the Sapin 2 law, a creditor was able to ob-
tain an attachment order, and then set about proving
the legality of this order. This, as events proved, was a
rather blunt instrument to solve the problem outlined
above. The procedure has been rebalanced: placed
in the same situation, the same creditor must now
prove that the property is suitable for seizure before
being authorised by the judge to place it under a mea-
sure of constraint.

By placing this burden of proof on the creditor at
an earlier stage of the proceedings, the Sapin 2 law re-
quires that the creditor prove that the property exists,
and that it is suitable for seizure. As mentioned be-
fore, the criterion set out by the new article L. 111-1-
2 of the Code mostly relies on the distinction between
public or commercial property. While the distinction
seems clear cut in theory, in practice, this holds the
potential of becoming a fiercely disputed point be-
tween the parties. After all, such assets rarely come
labelled and fall under one or other category: One can
imagine how difficult it will be to prove, in advance,
that money held in a bank account would be allocated
to a commercial activity, and thus suitable for mea-
sures of constraint.

Against this background, what is the true effect
of introducing this additional step in already lengthy
enforcement proceedings? Has this made a positive
contribution to legal certainty, or has the French

“'Compare this with the language selected by the Court in French Cassation Court, Ist Civil Chamber, Petition No.10-25.938,

Judgement, 28 mars 2013 discussed above.

# French Cassation Court, Ist Civil Chamber, Petition n® 13-17.751, Judgement, 13 May 2015.

“ For a more detailed review of this mechanism: C. Boulanger, “La consecration de 'autorisation préalable a la saisie en
France des biens d’un Etat étranger”, RDIA, 2019, n°1 p. 257 et seq.

“ Article 1412quinquies of the Belgian Judicial Code, introduced by the 23 August 2015 law.

“ Article R. 111-6 of the Code.
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legislator chosen to show deference to the principle
of State immunity, and left the commercial parties
to foot the bill for this truncation of procedure?

The answers to these questions are yet to be de-
termined definitively while the reform is relatively
new, and in the absence of rigorous application. Ques-
tions about the effectiveness of the changes to French
enforcement immunity brought about by Sapin 2
remain open. While comment and punditry are sure
to continue as to the actual effect of the Sapin 2 law,
it is clear that the reforms intend to plug the holes
exposed by the Yukos enforcement Saga. They set the
tiller towards a more comprehensive framework for
such enforcement proceedings.

Yukos shareholders have made significant ef-
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forts to enforce the $50 billion award against Rus-
sia all over the world. Since 2014, France has grown
in importance as a venue for the enforcement of the
awards. At the time of writing, proceedings are still
on-going.* On 12 May 2017 a hearing was held at
Paris Court of Appeal with respect to the six freezing
orders applied to the payments due by Eutelsat to the
Russian Satellite Communications Company, and by
VTB Bank (France) to RIA Novosti obtained by Yu-
kos shareholders against Russian Federation.*’” The
freezing orders were made before the entry into force
of the Sapin 2 law. Yet it remains to be seen whether
the reforms of the Sapin 2 law will have a discernible
impact on the reasoning of the Paris Court of Appeal,
in its hotly anticipated decision.

% See descriptions of the attempted seizures against Russian Federation by the Yukos shareholders: https://www.yukoscase.
com/court-actions/attempted-asset-seizures/ (last consulted on 18 March 2019).
47 See descriptions of the attempted seizures against Russian Federation by the Yukos shareholders: https://www.yukoscase.
com/court-actions/attempted-asset-seizures/ (last consulted on 18 March 2019).
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Expert’s corner

HOTEL ARBITRATION:
EXPERT’S PERSPECITVE

Deloitte Forensic, Paris

isputes may arise at any of the various stages of a hotel lifecycle, from

buying or investing in land or property, in building or refurbishing a

complex, and in the management and operation of the business. There

are several players involved at each of these stages: investors, contrac-
tors, suppliers, management companies, to name a few. Various operating models
exist, the most common being the franchise. It is now increasingly rare for a hotel
Anthony Charlton to be operated by the individual or the company owning it.

There is a trend towards unbundling the risks embedded in a hotel complex:
those relating to acquiring and owning the real estate, those relating to the con-
struction or refurbishment of properties, those relating to financing, and those
relating to the management of the hotel. The greater the number of players in-
volved at each stage the greater likelihood of conflicts arising.

At a macro level, the economic conditions have been unsupportive of late
and hotels have to be run in more complex environments, with increased down-
ward pressure on average prices and against the backdrop of the globalisation of
tourism. States are also facing increased ecological, geopolitical and economic
pressures driving some of them to take increasingly protectionist measures.

In this challenging and complex context, more and more disputes arise, the
main ones being:

» Outright expropriation or unjust treatment by a host state e.g. a foreign
Battine Edwards investor acquires land for the purposes of developing a real estate project, only
to subsequently discover that the host state refuses to recognise the investor’s
property rights or else forcibly removes the investor from the site without com-
pensation;

* Delays in construction works e.g. a one-year refurbishment project is
completed behind schedule with a six-month delay, with the owner suffering lost
profits and/ or possible prolongation/ disruption costs; and

* Underperforming operating/ management contracts. E.g. despite its best
efforts to operate the hotel in difficult market conditions, the operator is hit with
a claim for underperformance by the owner.

There are several dispute resolution mechanisms: arbitration, court liti-
gation, adjudication, expert determination and mediation. Whilst statistics are
difficult to obtain due to its (mostly) private status, arbitration is the preferred
means of resolving global business disputes, including in the THL sector.
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Growth in International Arbitrations 2000-2014

ICSID

Number of cases

2000 2001 2002

*Dota unavoilable for 2000-2008

**Dota unavailable for 2000-2004 and for 2013-2014

***Data unavailable for 2000-2002 and for 2014

Source: The dato was collected from the institutions® statistics publications

The use of experts in the
arbitration process

Due to the increasing complexity of the issues
at stakes in arbitration cases, be they business, fi-
nancial or accounting issues, independent experts
are increasingly appointed to advise on the quantum
aspects of arbitration claims. Financial experts who
specialise in the quantification of economic losses are
routinely instructed to provide an objective opinion
about how much an injured party has lost because of
the actions of the offending party. The expert may
also assist a party defending against unmeritorious
and/ or exaggerated claims. Experience shows that
it is rarely a straight forward exercise to produce an
exact estimation of the Claimant’s economic losses.
The independent expert draws on his knowledge and
experience and makes assumptions in order to build
a reliable assessment of damages. The expert further
needs to explain his approach to the Arbitral Tribu-
nal, usually made up of lawyers without specialist
knowledge of financial matters, in a clear and intel-
ligible way. Tribunals rely on credible, reasonable
and well-documented claims. It is down to the ex-
pert to convince the Tribunal of the credibility of his
opinions by detailing the analysis in a comprehensive,
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reasoned and, above all, clear report. The expert will
also review and comment on the opposite party’s as-
sessment and possible counter-claim. At the hearing
stage, the expert will testify in front of the arbitrators
to expose the key features of the claim and respond
to the Tribunal’s queries.

At the heart of the quantum expert’s work is un-
derstanding what the counterfactual (or ‘But For’)
scenario would have been had the offending party not
taken the measures it did take. In essence, depending
on the applicable law, the expert seeks to assess the
amount of compensation that should be paid to the
injured party in order to place it in the position it
would have occupied had it not suffered the wrong.
This exercise requires not only a mastery of finance,
accounting and valuation, but also a deep under-
standing of the relevant industry (here THL).

Three main methodologies are commonly ap-
plied by the experts when quantifying losses:'

* The Market-based approach, which derives
the value of a business from an analysis of market
prices for comparable public companies or market
transactions. This approach relies on the substitution
principle, whereby a prudent investor will not pay
more for an asset than the cost of a similar asset with
the same utility, and the challenge here is to convince

! For more details on the expert’s role and quantum methodologies, see Charlton Anthony, 2011, Valuation approaches and
the financial crisis, available on the Kluwer Arbitration Blog at: http.//kluwerarbitrationblog.com/author/anthony-charlton/.
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the Tribunal that the basis of comparison is reason-
able.

* The Income-based approach (the most com-
monly used being the Discounted Cash Flow, DCF),
which estimates the value of an asset or a business
based on the future cash flows that it will generate
over its remaining useful life. In an arbitration pro-
cess, this methodology may be used in several ways.
The expert may assess what cash flows the business
would have generated in the counterfactual scenario
and thus assess the value of the lost business. The ex-
pert may also contrast the profits the business would
have generated in the ‘But For’ scenario with those
actually generated in order to assess the business’s
lost profits. Whether the expert assesses the value of
an expropriated business or lost profits, the output
of a DCF model is a single number, representing the
net present value of a project’s or business’ projected
future cash flows or profits, as the case may be, dis-
counted to take into account the time value of money
and the uncertainty — both upside as well as down-
side — over the projected future earnings. This ap-
proach requires making basic assumptions: the rele-
vant time-period, discount rate, and future revenues,
profits and cash flows themselves.

* The Asset-based approach which relies on bal-
ance sheet figures for assets and liabilities as a starting
point and, basically, looks at the adjusted net book
value of assets. In the THL industry, in early-stage
development projects where there is no track record,
the Investment-based approach, which will look at all
expenditures incurred to date, may be a suitable ap-
proach.

It is the quantum expert’s role to determine
which valuation approach best fits a specific case but
it is best practice to apply, as and when possible, more
than one approach to assess damages, whilst making
sure to avoid ‘double-counting’.

Ifthe DCF approach has long been received with
scepticism by arbitrators it is now more frequently ac-
cepted by them, provided that it is applied rigorously
and that the assumptions on future cash inflows are
reasonable and adequately justified.
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Types of disputes

Delays in construction works and underper-
forming operating/ management contracts continue
to be major sources of disputes in the THL industry
and, we suspect, will continue to be so for the fore-
seeable future. In such types of disputes, losses which
the injured party seeks to recover are fairly discrete
and may include lost profits, wasted or increased
costs, or else the loss of a business opportunity.

One of the other main types of dispute, which
has attracted relatively little press coverage, is the case
of expropriations. Given the increase in such cases
in recent years, this article will now focus on certain
trends we have identified in recent awards. In this type
of dispute, assessing the loss sustained by the injured
party may involve valuing the entire hotel business or
project.

Expropriation

As Ripinsky and Williams write, “Direct ex-
propriations result in the transfer of title and physical
possession of the property or other assets from a foreign
investor to the State. Direct expropriations and na-
tionalizations, frequent in the 20th century, have more
recently given way to indirect expropriations. Indirect
expropriation is deemed to occur when a measure or
measures taken by a State have an effect similar or
equivalent to direct expropriation even though the prop-
erty is not seized and the legal title to the property is not
affected.”

Whether an expropriation is direct or indirect,
the investor is deprived of the use and the full eco-
nomic benefit of the investment. The macroeco-
nomic environment referred to earlier has contrib-
uted to more protectionist measures being taken,
including the forcible seizure of foreign investments.
Expropriation is a topical issue and at the centre of
investment arbitration.

Investment arbitration is primarily based on
investment treaties, either multi- or bilateral, even
though it sometimes relies on the host State’s nation-
al investment law, which often provides for protection
of foreign investors, or in certain circumstances, an
investment agreement. Due to the unbundling of

2 Damages in International Investment Law by Sergey Ripinsky with Kevin Williams, pages 64-65.
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risks mentioned above, such disputes are especially
prevalent in the hotel industry.

Most States are signatories to Bilateral Invest-
ment Treaties (“BIT”) which set out the terms and
conditions for private investment by nationals and
companies of one state in another state, grant invest-
ments a number of guarantees, such as fair and equi-
table treatment, and afford foreign investors protec-
tion against expropriations. There are close to 2,300
BITs in force, involving most countries in the world.

Most BITs provide for compensation to be paid
to the investor in the case of lawful expropriations,
i.e. when the expropriations are for public purposes
(public interest, environmental emergencies, etc.),
non-discriminatory and carried out under due pro-
cess of law.

When assessing damages, experts need to consid-
er whether the expropriation is lawful or unlawful and
any standard of compensation set out in the relevant
BIT. Whether the expropriation is lawful or unlaw-
ful may be debated between the parties, as is the case
in the Siag and Vecchi v. Egypt (ARB/05/15)° matter.
The “Claimants submitted that this was an unlawful
expropriation for which they were entitled to “full
reparation” under customary international law”,
whilst the Respondent argued that the standard of
compensation set out in the BIT did not apply in this
case but that they only applied to “the so-called law-
ful expropriations”. However, a number of arbitral
tribunals have ignored the distinction between lawful
and unlawful expropriations and deemed that timely
and adequate compensation should be granted to the
investor in either type of expropriations. In the case
of unlawful expropriation, the expert needs to select
and retain the relevant standard of compensation.

When selecting the relevant standard of com-
pensation and the suitable approach to assess damag-
es, the expert will have to consider:

* the exact role of the injured party, including
whether it simply is an investor or whether it is an
owner-operator of the hotel; and

* the development stage, i.e. whether the hotel

EXPERT'S CORNER

is fully operational, has just been opened or is still
in construction.

In Alpha Projektholding GmbH v. Ukraine (AR-
B/07/16),* the Claimant was a joint venture set up for
the purpose of renovating specific floors of a hotel.
The Claimant’s damage claim was three-fold: histor-
ical losses (outstanding payments), foregone income
(expected payments under the renovation contract)
and terminal value of the joint activity (half of the go-
ing concern value of the floors to be renovated). The
tribunal found that “ownership of the floors was, and
always has been, vested in the Hotel” and did not ac-
cept that “the entire going concern value of the floors
would constitute assets for the joint activities upon
termination of the contracts”. In other words, the JV
was found to have no claim on the refurbished floors,
as it did not own them. At best, it would have had a
claim on the improvements made as a result of the
joint activities. It is therefore critical for the expert
to gain a good understanding of the issue at stake and
clearly define what the damage relates to.

In the aforementioned Siag and Vecchi v. Egypt
(ARB/05/15)’ case, the Tribunal sought to assess “the
value of the expropriated asset in the Claimant’s
hands immediately prior to the expropriation”. The
issue was that what had been expropriated was an in-
complete project. The hotel was still in the construc-
tion phase and had not yet started operating. The
Claimant’s loss assessment was supported by three
methodologies, applied by two different firms, one of
them being a commercial property adviser. Whilst the
quantum expert “produced a lost business opportu-
nity valuation”, the commercial property advisor fo-
cused on the value of the asset. The Tribunal accepted
the respondent’s submission that “the authorities are
generally against the use of a DCF analysis in cir-
cumstances such as present” and focused on the value
of the Property (asset) instead of that of the Project.
The expert needs to consider the advantages and like-
ly shortcomings of the various approaches, to care-
fully select the most suitable one and to be prepared
to address challenges raised by the other side or even

3 Waguih Elie George Siag and Clorinda Vecchi vs. Arab Republic of Egypt, ICSID, ARB/05/15.

*Alpha Projektholding GmbH v. Ukraine, ICSID, ARB/07/16.

> Waguih Elie George Siag and Clorinda Vecchi vs. Arab Republic of Egypt, ICSID, ARB/05/15.
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to simply explain to the Tribunal his / her rationale
during the cross-examination session.

Another key feature of the expert work is se-
lecting the relevant structuring assumptions: the
assessment date, interest rates, the assumptions un-
derpinning revenue and profit forecasts, to name a
few. These will fundamentally impact the quantum
assessment and therefore need to be carefully select-
ed. They will need to be discussed with counsels and
well-documented. In the Sistem Muhendislik In-
saat Sanayi ve Ticaret A.S. v. Kyrgyz Republic (AR-

B[AF]/06/1) case where there was a lack of any track £+ ;
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record for the business and few benchmarks for the R I N K
Kyrgyz market, the Tribunal choose to rely on the
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setting out the claim, and providing the Tribunal with

the necessary assurances to enable them to render an ' B qker
award that adequately compensates the injured party. J 25 M CKenZi e

Anthony Charlton, Battine Edwards and their
dedicated team focus on the quantification of damag-
es claims in international commercial and investment
disputes, contentious valuations, post-transaction
disputes, financial/fraud investigations, and other
types of forensic accounting assignments.

¢ Sistem Muhendislik Insaat Sanayi ve Ticaret A.S. v. Kyrgyz Republic, ICSID, ARB(AF)/06/1.
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aple syrup, hockey, and a popular do-
micile for mining companies...Rus-
sian-speaking arbitration professionals
are not very familiar with what is happen-
ing in Canada and Canadian arbitration in general.
However, Toronto, the business capital of Cana-
da, also called “a city that works”, hosts many share-
holder and partnership disputes, as well as mining
and construction cases, and a good body of energy ar-
bitration takes place in Calgary. Here’s a 101 on Ca-
nadian arbitration that we discuss with Kim Stewart
and Joel Richler in the spacious offices of Arbitration
Place — a private arbitration hearing centre and arbi-
trators’ chambers in the financial district of Toronto.
Firstly, In Canada, there is no single unified
arbitration institution, like established institutions
LCIA or the ICC. There is an ADR organization,
ADR Institute of Canada (ADRIC), which also ad-
ministers domestic arbitrations and mediations. The
British Columbia International Commercial Arbitra-
tion Centre (BCICAC) has its own rules and admin-
isters arbitrations. The ICDR division of the Amer-
ican Arbitration Association administers some cases
in Canada and has a set of Canadian rules. The ICC
administers Canadian cases from New York, and the
LCIA from London.
Arbitration centres in Canada are private initia-
tives. Such centres do not focus on particular types

This March our Moscow-based arbitration magazine literally |
reaches the other side of Earth. Editor-in-chief Dmitry

Artyukhov speaks to Kimberley Stewart, CEO, Arbitration

Place, Joel Richler, FCIArb, Bay Street Chambers, in Toronto

| and Tina Cicchetti, independent arbitrator, in Vancouver.

of disputes, but individual arbitrators have their own
specialties.

Many of the disputes are domestic. Many of the
arbitrations are ad hoc or under the UNCITRAL
rules. Expedited procedure exists, not in a strict for-
mal way, but is mostly used during ad hoc arbitrations,
where a procedure is developed individually to meet
the request for speedy arbitration. Joel mentions his
experience as an emergency arbitrator in an expedit-
ed procedure.

Further, mediation is widespread in Canada,
with a division between mediation and arbitration.
Parties either mediate or arbitrate, and it is not a part
of the same process, although parties often mediate
disputes at some point during the course of an arbi-
tration. When cases are tried in the courts, mediation
is mandatory in some Canadian jurisdictions (includ-
ing the province of Ontario). Mediation is part of the
court process, the rules of the courts order it, and
then private mediators come into play.

For international cases, it iS not uncommon
to see reference to the IBA Rules for the Taking of
Evidence as part of the procedure in both ad hoc and
institutional cases.

In sunny Vancouver, we discussed the role of
women in arbitration with Tina Cicchetti, an inde-
pendent arbitrator, and currently the Chair of the Ar-
bitration Committee of ICC Canada. We touch upon
the problem of the so-called “pipeline leak” — a top-
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ic pitched by our editorial board
members and arbitrators Olena
Perepelinskaya and Elina Mere-
minskaya'.

“The pipeline leak” is a
gender equality problem mean-
ing that while an approximately
equal number of men and wom-
en start their legal career, only a
fraction of women progress to partner level at a law
firm and fewer women are appointed as arbitrators.

Tina Cicchetti admits this problem exists in Can-
ada like in other countries. While a common concep-
tion is that this is caused by unequal treatment (like
“the business is dominated by men”), Tina gives an
interesting “internal” perspective on the issue. Work
at a partner level has been increasingly demanding
over the last years, says Tina, who had worked in a
law firm before starting her independent arbitrator
career. Not many are ready for this level of commit-
ment, which largely demands to sacrifice time need-
ed for other priorities in life, like family or hobbies.
Only exceptional people have the energy to pursue
both partner’s career and their other priorities. Oth-
ers, having spent some years in a law firm, decide they
prefer not to make such a sacrifice. Perhaps women
are those to see their priorities early on, concludes
Tina.

...Canada is geographically far away from Rus-
sia and Europe, but in a globalised world it seems its
arbitration scene and its problems are similar to Eu-
ropean ones. How many years will pass before we see
Russian disputes in Canada? I think about this when
I walk past the Vancouver’s Lions Gate Bridge and
listen to the lull of the Pacific Ocean.

Ships in English bay, Vancouver

“International cases approach are more like-

ly to be administered by an institution and refer
to the IBA Rules. Domestic cases (and, possibly,
“cross border” cases with US counterparties) are
often ad hoc (especially if seated in Toronto or
Calgary) and the procedure can more closely re-
semble litigation, as the parties will come from a
similar/shared litigation culture”.

Tina Chicchetti, Independent arbitrator

Arbitration.ru magazine in front of Toronto’s skyscrapers

Arbitration Place

Arbitration Place is a privately owned arbitration
venue in Toronto of about 2000 square meters of space,
with a smaller hearing centre in Ottawa, and has 22 em-
ployees and 55 contractors. Court reporting is the most-
ly demanded service, alongside with tribunal secretary
services, and administrative and translation services.
English is the prevailing language of the hearings, with
French occasionally used in Ottawa location.

There are two locations of Arbitration Place — one
in Toronto and one in Ottawa, and there is an unrelated
arbitration centre in Vancouver, Vancouver Arbitration
Chambers. Centres like Arbitration Place do not ad-
minister arbitrations, but provide specialized facilities
to host arbitrations. Also, Arbitration Place is an arbi-
tration chamber.

There are over 30 arbitrators on the roster of Ar-
bitration Place, both Canadian and international. If a
party is interested in an arbitrator, Arbitration Place
forward the request to the roster member or members.

Lists and CVs of Canadian arbitrators can be found
on the website of Arbitration Place https://www.arbitra-
tionplace.com/arbitrators and the website of the Ca-
nadian Chamber of Commerce, which is ICC Canada
http://www.chamber.ca/arbitration/canadian-arbitra-

tors/.

I See article «Women in arbitration congress», Arbitration.ru No2 (6) 2019, pp.31-32.
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Kimberley Stewart Joel Richler

Dmitry Artyukhov
Arbitration.ru Editor-in-chief

Interview with Kimberley
Stewart, CEO of Arbitration
Place, Joel Richler, FCIArb,
Bay Street Chambers,
Toronto

What are the distinct features of Canadian arbitra-
tion?
J.R.: It depends on what those features are com-
pared to. I think that Canadian party appointed
arbitrators have great respect for the principle of
neutrality, perhaps more so than in some other
countries.

Canada is a UNCITRAL Model law state.
Canadian courts are more supportive of arbitra-
tion than the courts in countries that a have not
adopted the Model Law. The US courts for ex-
ample can be a little bit more intrusive.

Many American lawyers don’t like to use
memorial process (filing written evidence), they
prefer to have witnesses testified.

It would be harder to set aside an award
here than in the US or in England (maybe not as
much as in France). Here you have to show that
the award was clearly beyond the jurisdiction of

the tribunal or prove that gross procedural un-
fairness (like bribery or corruption) has taken
place.

K.S.: Canada is officially bilingual, with many
arbitrators speaking both languages, and some
with a wide range of other languages because
there are so many languages spoken in Canada.
Some Canadian arbitrators can conduct arbi-
trations in more than one language, particularly
English and French but also Spanish, for exam-
ple.

So, one could name Canada as a pro-arbitration
country?

J.R.: Absolutely!

K.S.: I agree with Joel. Also, I should add that
some of the leading and most well-known arbi-
trators in the world have been and are Canadi-
an. There is a strong cadre of the next two gen-
erations of Canadian international arbitrators
— they are talented Canadian arbitrators who
can work well both as sole arbitrators and on
three-member tribunals, whether as party-ap-
pointed arbitrator or as chair/president of the
tribunal.

How does a lawyer become an arbitrator in Canada?

J.R.: You call yourself an arbitrator (chuckles).
There is no formal requirement or certification.
There are many informal ones. At least, there
is no single one in sense of a license. One can
be a member of ADRIC, and they get appoint-
ments though it. Not all arbitrators are lawyers
— there are accountants, property evaluators,
engineers...

Do you use the title of QC in Canada?

J.R.: The title was abolished in Ontario but re-
mains in British Columbia and several other
provinces as well as at the federal level of gov-
ernment.

Do you have cases with Russian-speaking parties?

J.R.: I just had a case with a Russian-speaking
party, but they live in Toronto. But in terms of
a Russian national coming here from abroad, I
don’t think we’ve had such a case yet.
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K.S.: We’d love to see more Russian arbitrations
come here. They will see the attractiveness of
our neutrality, among other things, our costs
in Canada are substantially lower than in most
of western Europe. They will find that the travel
to Canada is not all that much longer too.

Do you invite foreign arbitrators?

K.S.: Yes, if a foreign arbitrator partners with
us, we try to raise his or her profile in Toronto.
We have also helped overseas colleagues to come
to Canada. For example, we have written sup-
port letters help them obtain a visa. Russian
parties should be considering — and appointing
— Canadian arbitrators much more frequently
than they have done historically and do today.
Canada has many experienced international ar-
bitrators, located across the country, particularly
in Toronto, Montreal and Vancouver. They in-
clude many former leading Canadian judges on
appellate courts (including the Supreme Court
of Canada) and on first instance courts.

Do Canadian arbitration centres pay taxes on behalf
of the arbitrators?

K.S.: Overseas arbitrators have to pay taxes
in their home country. Canadian arbitrators have
to pay taxes from their income after the proceed-
ings, and they do it personally. Occasionally Ar-
bitration Place does it on their behalf, using a
special bank account.

What was the smallest case you've ever done? The
largest?

K.S.: We had a case about 1.7 billion dollars.
J.R.: The smallest case I did was about a hun-
dred thousand Canadian dollars, the largest —
several hundreds of millions. It really depends
what you call a big case: you can have a several
billion-dollar claim, and it is worth nothing.

What arbitration rules are used most often? The
UNCITRAL rules?

J.R.: Typically, none, as typically the arbitra-

tions are ad hoc. But in an ad hoc context, the
procedure would resemble the UNCITRAL
rules very closely. All Canadian jurisdictions (10
provinces, 3 territories and federally) are Model
Law jurisdictions. If an arbitration is seated here
in Toronto, Ontario law on arbitration would
apply. The statute in Ontario, the International
Commercial Arbitration Act of 1991, which was
amended in 2017, is a model one?.

How do you see the perspectives of arbitration in
Canada?

K.S.: Arbitration is becoming very common.
People with a major commercial dispute in-
creasingly will not go to court. They prefer the
features that arbitration offers them.

J.R.: The number of commercial cases in courts
is decreasing. For a number of reasons: Ca-
nadian government has other priorities. The
court system has financial issues — there are not
enough judges, not enough court houses. Also,
there is a pressure in Canadian courts to priori-
tise criminal cases.

If a counsel was to present a case in front of Canadi-
an arbitrators, how would you advise him/her?

K.S.: Great question!

J.R.: Canadian arbitrators will be comfortable
and used to Canadian style of procedure. Before
presenting your case, speak to Canadian lawyer
not involved in the case early on and get advice
from him (or her)!

2 In British Columbia the practice is different, notes Tina Cicchetti. It is common to have institutional arbitration, especially
for domestic cases, which by default are conducted under the rules of the BCICAC.
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VI EXETOAHAA KOHO®EPEHLUA PAA

TeMbl BbICTYNJIEHUM:

> PaccmoTpeHne BHYyTpeHHUX
POCCUMNCKUX CMOPOB C MHOCTPAHHbIM
371eMeHTOM

> ApbutpabenbHOCTb POCCUIACKUX
KOpMOpaTMBHbIX CNIOPOB

> PaccmoTpeHme cnopoB 3
roc3aKyrnoK 1 Mo KOHTpaKTaM C
rocMHaHCUPOBaHNEM BO BHYTPEHHEM
N MexayHapoaHOM apbuTpaxe

> bna-6na-6naika: KopoTKue
obcyxaeHuaA ¢ MecTa:

> Cynbba MHBECTMLMOHHbIX CNOPOB
¢ yyactuem Poccuy;

> TeHAEHUMM B NPAKTUKE POCCUNCKUX
CYZ0B MO OTHOLUEHUM K apOuTpaxy;
> Cynbba apbutpaxka ad hoc;

> Meanauus: naumeHT CKOopee XuBs,
4eM MepTB.

Mo BonpocaM, cBA3aHHbIM C yuacTueM

B MEPONPUATUM, Bbl MOXKETE CBA3ATbCHA

c AneKkcaHapoi bpuukoBckom
alexandra.brichkovskaya@arbitrations.ru

MecTo npoBeaeHuUA:
MappuoTt MockBa paab-OTtenb, TBepckasn, 26/1

25 AMNPEJNA

2019
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TOJIKOBAHWE APBNTPAXXHbIX
COIMNALLUEHNN ®PAHLLY3CKNMW
CYOAMU

Examepuna Ipuenosa
npesudenm Paris Baby Arbitration, Ilapuxc

Aemop 6aazo0apum 3a nomMousb, cogemvl U NPABKU
JImumpus basaunouna, opucma adeokamckozo
kabunema Derains & Gharavi, Ilapuc.

paHITy3CcKOe TIPaBo MpeIycMaTpUBaeT TPU CUTYaIlMH, TTO3BOJISIONINE
TOCYIapCTBEHHBIM CyIaM aHaJIM3UPOBaTh apOUTpaXkKHbIE COTJIAIIIe-
HUS:

* MIPU aHAJIU3e BO3PAXKEHUs, TOAAHHOIO OJHOM U3 CTOPOH HAa OCHOBAHUU
HaJIMYUS apOUTPAXKHOTO COIVIALIEHUST MEXIY CTOPOHAMU;

* 1Ipu (POPMUPOBAHUK COCTaBa apOUTpaXa COAEHCTBYIOLINM apOUTPaxKy
cyabeit';

* MPU aHaIM3€e apOUTPAKHOTO pellIeHUs B clydyae 3asiBJIeHUs O ero OTMe-
He.

OCHOBHOE OTJIMYME TOJKOBAHUSI apOMTPaKHBLIX COMVIALIEHUIA B IEPBBIX
JIBYX CUTyalLllsIX OT TOJIKOBAHUS B TPEThEN 3aK/II0YAETCs B XapaKkTepe aHalni3a,
MPOBOAMMOI0 TOCYIapCTBEHHBIM CYIOM: OH OYIET IMTOBEPXHOCTHBIM B ITEPBBIX
JBYX CJIy4asix ¥ TINIyOMHHBIM B TPETHEM.

TonKoBaHue cornawieHus nNpu HaAM4nmn
BO3pa)KeHUs1 CTOPOHbI Wn npu GopMmUpoBaHUU
CoCTaBa apbuTparka coaenCTBYHOLLUM Cyabeun

®paHI1y3cKUil 3aKOH, KaK U OOJIBIIMHCTBO IPYTUX COBPEMEHHBIX CTaTy-
TOB, 3aKPEIUISIET MPUHIIUIT «KOMIIETEHIIMU — KOMMeTeHInn». Tak, dhpaHIy3-
CKUII TOCYNapCTBEHHBIN Cyl OCTaB/ISIET MCKOBOE 3asiBIeHUE 0e3 paccMoTpe-

I Cooeiicmeyrowuti apoumpasicy cyovs (juge d’appui) — cyoes eocydapcmeennozo cyoa,
BAHUMAIOWUIICS BONPOCAMU APOUMPANCA U PA3Peulaouwjuil npoyeccyaibHble KOHGAUKNbL
CMOPOH, KOMOpble BO3HUKANM 6 DAMKAX apOumpayca u Kacawomcs, 6 4acmHOCmU,
HA3HA4eHUs — apoumpogé Ul  AOMUHUCMPUPYIOWee0  UHCIuUmyma,  003aHHOCIU
codeiicmeyroujeco apoumpaicy cyovu evinoausem npesudenm Boicoxoeo cyda (Tribunal de
Grande Instance).
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HUS TIpYM HaJIMYUKA apOUTPaKHOTO COIJIALICHUS
MEXIy CTOPOHAMM, €CJIM Jito0asi U3 CTOPOH 3asiBUT
BO3paXEHUE O KOMIETCHIIMU TOCYAapCTBEHHOTO
cyJa He TI03[Hee MEePBOro 3asBACHUS IO CYIIECTBY
nena (ct. 1448 T'TIK?). EnMHCTBEHHOE UCKITIOUEHUE
W3 BTOTO TMPUHLMIIA KACAeTCsl «I8HO HEIEHCTBU-
TEJBHBIX W $6HO HENPUMEHMMBIX» apOMTPaXKHBIX
cornamenuit’. [Tpu 3ToM rocymapcTBeHHBIH CyI MO-
JKeT OTKa3aThb B MPUBEICHUM B MCITIOJJHEHHUE «SIBHO
HEIeCTBUTEILHOTO U SIBHO HEIIPUMEHUMOIO» ap-
OUTPaXKHOTO COTJAIIEHUSI TOJBKO B cliydae, ecliu
cocTaB apOuTpaxa emie He ObLT chOpMUPOBaH.
B mpotuBHOM citydae naxe mpu HaTUIUU «IBHO HE-
JIECTBUTEIBHOIO M SIBHO HEIIPUMEHUMOT0» apOu-
TPaXKHOTO COTJIAIICHUS TPAaBO OIMpPENeIeHUST KOM-
MEeTEeHIIMM TI0 PACCMOTPEHMIO CITOpa MPUHAICKUT
COCTaBy apOUTpaxKa. DTO MPaBUJIO TaKKe MPUMEHSI-
eTCsI, €CIM OJIHA WJIM HECKOJIBKO CTOPOH CIopa Ha-
XOASTCS B CTAAUU JIUKBUAALMNA®,

Hnsa cpaBHeHus: mir. 5 m. 1 ct. 148 AIIK P®
MO3BOJISIET POCCUIMCKOMY TOCYIapCTBEHHOMY CYIy
HEe MPUMEHSTh apOUTpaxKHOEe corialleHue, eclu
OHO «HEACUCTBUTEIBHO, YTPATUIIO CUJTY WU HE MO-
>K€T OBITh UCITOJTHEHOY.

[TpyHUIKMIT «KOMIETEHIIUM — KOMIIETCHIIN»
TakKe HaxXOAMUT CBOE OTpaxkeHue B mpoiiecce dop-
MUMPOBaHUS cCOCTaBa apouTpaxa. Tak, B ciiydae Koraa
B apOMTPaXkKHOI OrOBOPKE CTOPOHAMM HE MPEIYCMO-
TPEHO HAJIMYME apOUTPaXKHOTO LIEHTpa WJIM MHOTO
TPEThETO JIMIIa, 3aHMMAIOIIErocs OpraHu3aluein
apOuTpaxa, U CTOPOHBI HE MOTYT MPUIATH K COTJa-
LIEHUIO0 OTHOCUTEIBHO (hOPMUPOBAHUS COCTaBa ap-

s TOJ/IKOBAHME APEUTPAXKHbIX COMTALLEHNIA ®PAHLLY3CKUMW CYOAMWU | AHAJTTUTUKA

OuTpaxa, CoONeMCTBYIOIINI apOUTpaxKy Cyabsl OyaeT
WUCTIOJIHATH (PYHKIIMY Ha3Hayvaromero opraHa. Eciu
apOMTpaKHOE COTNAllleHUE «SIBHO HENCUCTBUTEIb-
HO M SIBHO HETIPUMEHUMO», COACHCTBYIOIINIA apOu-
Tpaxy Cyabsl OTKa3biBaeT B QOPMUPOBAHUM COCTaBa
apoutpaxa (ct. 1455 I'TIK)’. B otnuuue ot pelie-
HUS 110 Ha3HAYEHMIO apOUTPOB, pellieHre 00 OTKase
B (popMUpOBaHUM cocTaBa apOUTpaxka MOXKET OBbITh
003KaJIOBaHO B ameJUIALIMOHHOM mopsiake (cT. 1460
I'TIK)e.

HeoOxomuMoCTh HaMW4UMsI S6H020 XapaKTe-
pa HENeMCTBUTEIHLHOCTU WJIM HENPUMEHUMOCTHU
CUJIBHO CYXaeT BO3MOXHOCTM MHTEpIpeTalun
apOUTPaKHOTO COIJIAIIEHUSI TOCYAapCTBEHHBIMU
cynmamu’. Takast opmyaupoBKa (GpaHILy3CKOTO 3a-
KOHa 3ampeniaer cyaaM Mpuoderatb K riyOMHHOMY
aHaJIU3y apOUTPaKHOTO COTJIAIIEHUs, TOTOBOPHBIX
00s13aTeNbeTB U (pakToB nmenad. TTompasymeBaercs,
YTO SIBHAsl HENECUCTBUTEIBHOCTb WJIM HETPUMEHM-
MOCTb apOMTPaXKHOTO COTJAIICHUS TOJDKHBI Cpasy
OpocaTbcsl B IJ1a3a, a Majeiilliee COMHEHUE 0K~
HO MHTEPIPETUPOBATHCS B TOJB3Y KOMITETEHIIUU
coctaBa apbuTpaxa’. 3amaya TOCYIapCTBEHHOTO
cyla TIpU aHaJIM3e BO3PaXXKEeHUs IO KOMITETEHIIUU
Wi 1pu (OPMHUPOBAHMM COCTaBa apOuUTpaxa —
MPOaHAJIM3UPOBATH BOJIIO CTOPOH TPU 3aKJIIOUEHUN
cornameHus'’. Bojst ctopoH mpuberHyTh K apouTpa-
3Ky HE MOXET ObITh MCKJTIOUEHA TOJIBKO T10 TTPUYMHE
TOTO, YTO CTOPOHBI HE OOCYXIaJIM apOUTpaxkHOe
corjialieHue B pamMKax IpeaaorOBOPHBIX 00CyXae-
Huit'

I[lpu >TOM oOTKa3 rocygapcTBEHHOTO cyja

230ecw I'lIK — [pancoanckuii npoyeccyanvhwiii kodexc Ppanyuu (Code de Procédure Civile). Ilpusedennas gopmyauposka
noumu udeHmuuHa gopmyauposxe 6 poccuiickom AITK u dogoavro pacnpocmpanena.

3 Manifestement nulle ou manifestement inapplicable.

* Kaccayuonnwiii cyod, 25 noaops 2008 eoda, Les Pains du Sud ¢/ Tagliavini, Ne 07-21.888; Kaccayuonnwiii cyo, 3 espars
2010 eo0a, Dipeyre et X. c/ SNDA et Groupe Le Duff, Ne 09-12.669.

3 Aneansyuonnbtit cyo Tapuxca, 21 mapma 2017 cooa, M. Laurent X. et autres ¢/ Mme Estelle Z. et autres, Ne 16/11169.

® Laura Weiller, Les recours contre les décisions du juge d’appui, Revue de I’Arbitrage, Comité Francais de |’Arbitrage,

Volume 2018 Issue 1, 15-35, $§9 u 16.

7 Vincent Chantebout, L’excés de pouvoir du juge d’appui, Revue de [’Arbitrage, Comité Frangais de I’Arbitrage, Volume

2017 Issue 2, 550-565, §21.

8 Kaccayuonnwiii ¢yo, 11 okmsbps 2017 200a, Fédération Internationale de Ski ¢/ Gras Savoye Rhone-Alpes Auvergne, Ne
16-24.590; Kaccayuonnwiii cyo, 13 cenmsaopa 2017 200a, Oc’Via ¢/ Groupement solidaire Guintoli/EHTP/NGE génie civil

et autre, No 16-22.326.

?Jean-Pierre Ancel, La Cour de cassation et les principes fondateurs de I'arbitrage international, Dalloz, 165.
10 Kaccayuonnuiii cyo, 26 nosops 1997 eooa, Brigif ¢/ ITM-Entreprises et autre, Ne 95-12.686.
Kaccayuonnwiii cyo, 21 cenmabpsa 2016 cooa, BK Medical APS et Analogic Corporation c/ X., Ne 15-28.941.
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B MPU3HAHWM apOMTPaKHOTO COIJIAIIEHUST «SIBHO
HEJIEWCTBUTEIbHBIM WU SIBHO HETTPUMEHUMBIM»
HE TPe3IOMUPYET KOMIIETEHIIMIO cOCcTaBa apOUTpa-
Ka, a JIUIIb OTIAeT eMy MPUOPUTET B ONMpeAceHUN
COOCTBEHHOU KOMITETEHIINU.

OOmmMpHas mpakTUKa (QpaHIly3CKUX CYI0B
10 TOJIKOBAHUIO NEWCTBUTEIBHOCTU WU MPUMEHM -
MOCTHU apOUTPaXkKHbBIX COMIAIIEHUI MO3BOJISIET ClE-
JIaTh BBIBOJ O JMOEpaTbHOCTU (PPaHILy3CKOTO IO~
xoja: 3a mocieaHue 20 JIeT HU OHO apOuTpaxkHOe
coIJIallleHWe He ObUIO TMPU3HAHO (DPAHIY3CKUMU
CyIaMu SIBHO HelelcTBUTENbHBIM' 2, C Ipyroii cTo-
POHBI, KOJIMYECTBO PEIICHUI, MPU3HAIONINX apOu-
TpaXKHbIE COTIAIICHUS SIBHO HEMTPUMEHUMbIMU, MU -
HUMaJIbHO (1Mo naHHbIM 2017 roma, nx OBLIO BCETo
necsathb'?). OcTaHOBUMCS Ha 3TUX JBYX KaTerOPUSIX
noapooHee.

51BHO HepencTBUTE IbHbIE
apbuTpakHble cornalueHus

SIBHas HeAeHCTBUTEIBLHOCTh apOUTPaXKHOTO
corjameHus kacaercss ero gopmynaupoBku. Cra-
teu 1188—1192 IpaxnaHckoro koaekca PpaHIuu
coziepxaT oOIlIMe TMpaBuia WHTEPIIPETAlUU JTOTO-
BopoB. Cpeau oOIIMX MPUHIUIOB MPUCYTCTBYIOT
MPUOPUTET BOJU CTOPOH Tepen OyKBajbHOU (hop-
MYJIMPOBKOM U effet utile — MpUHIIUAT MTPaKTUIECKO-
ro 3HaueHus. Ha MX ocHOBaHMM MHOTHME MaTOJIO-
ruyeckre apOUTpaXkKHbIE COTJAIICHUS MOTYT OBITh
«CTIaCeHbI» TOCYIAapCTBEeHHBIM cynom't, Cunrtaetcs,
YTO HAJIMYUS CJIOBA «apOUTPaK» B IOrOBOPE J10CTa-

TOYHO JIJISI TOTO, YTOOBI TOCYAAPCTBEHHBIN CYyH OT-
KJIOHUJ CBOMO fopucaukuuio’. Tak, B omHOM aeie'
IMapuKckuii aneaasIUOHHbBIN Cyl 0TKa3ajcsl Mpu-
3HaBaTh SBHO HEACHCTBUTEIbLHBIM ITyHKT JOTOBOPA
«J/Ipyrue moyioxeHust 1 apOUTpaXK: TaHHBIN JOTOBOP
PETYIMPYETCST aHTJTUACKIM TTpaBoM» !,

Takke apouTpakHOe corjalieHue He SIBsSIeTCs
SIBHO HEACHCTBUTEbHBIM, €CJIU B TOKYMEHTE, CO-
JepKalleM apOruTpaXkKHYI0 OTOBOPKY, TMOO B TOTOBO-
pax, CBI3aHHBIX C 3TUM JOKYMEHTOM, OTHOBPEMEH-
HO MPUCYTCTBYET 1 IMTPOPOTAlIMOHHOE coryialieHue's.
B yvactHoCcTH, AnemnsioHHbIN cya ITapuxa cuein,
YTO apOMTpakKHOE COIJIAllIeHUEe, KaK OTKa3 OT KOM-
MEeTeHIIMU TOCYIapCTBEHHBIX CYJOB B LIEJIOM, MEET
MPUOPUTET TIEPe] MPOPOTrallMOHHBIM COTJIAIEHU -
€M, BBIPAKAIOIIMMCS JIUIIb B UBMEHEHUN TEPPUTO-
PUAIbHOM MOACYTHOCTH, — AaXe eCJIM apOUTPaKHOE
COTJIallICHUE COAEPKUTCS B PaMOYHOM JIOTOBOpE,
a MPOPOTAIIMOHHBIE OTOBOPKM BKJTIOYEHBI B IOTOBO-
PbI UCTIOJIHEHMST U CTIOP BO3HUK B CBSI3U C PacTop-
SKEHUEM OJTHOTO M3 TAKUX TOTOBOPOB'’.

He gaBnsiorest IBHO HeAeICTBUTEILHBIMU 1 He-
MOJIHbIE apOUTpaXKHbIE COIJIAIIEHUsI — HalpuMep,
corjlalieHus, He PEeryJUpyroliue Uiu MpOTUBOPE-
YUBO PETYIUPYIOLINUE TTOPSI0K OPMUPOBAHUS CO-
cTaBa apoutpaxa. TpeboBaHue 0 TOM, UTOObI apOM-
TpaxkHOE COIIAllleHUe COJepKaio TaKue yKa3aHUus,
ObLTO OTMEHEHO nekpeTroM oT 13 suBaps 2011 roxa.
KaccammoHHbI# ¢y peln, 94To, eCv BOJIsl CTOPOH
00paTUTbCS B apOUTpaX yCTAaHOBJIEHA, apOUTpaxK-
Hasl OroBOpKa, YKasblBamollas cpa3dy Ha HECKOJb-
KO apOMTpaxkKHBIX IIEHTPOB OJHOBPEMEHHO, MOXET

2 Clay T. Arbitrage et modes alternatifs de réglement des litiges, nosiopo 2017 200a — oexabps 2018 200a, Dalloz, 2448.

3 Ibid.

" Pignarre L.-F. Convention d’arbitrage, dexabps 2013 200a (o6nosnenue om ¢espans 2017 200a), Répertoire de droit civil,

Dalloz.

5 Thomas Clay, Arbitrage et modes alternatifs de réglement des litiges, nosopo 2017 200a — dexabpv 2018 200a, Dalloz,

2448.

6 Aneansyuonnwiii cyo Ilapuxca, 27 mapma 2018 eooa, Cross Continental Trading Limited ¢/ The International Bankiing

Corporation BSC, Ne 17/08354.

7 Qutres dispositions et Arbitrage: ce contrat est régi par le droit anglais.
8 Kaccayuonnwiii cyod, 18 dexabps 2003 2ooa, La Chartreuse ¢/ Viadix, No 02-13.410; Kaccayuonnwiii cyo, 14 nosaops 2007

eoda, SIAL ¢/ Vinexpo, Ne 06-21629.

Y Anennsyuonnoiir cyo Iapusca, 29 nosops 1991 200a, Distribution Chardonnet ¢/ Fiat Auto France, Revue de [’Arbitrage,

Comité Frangais de I’ Arbitrage, 1993, 617.
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OBITh IPUBEJCHA B MCIIOJTHEHHME C ITOMOILBIO COICH-
CTBYIOIIETO apOUTpaxy cyabu.

CynebOHOl TpaKTUKON OBIIO TakKXe ormpenae-
JICHO, YTO TOCYIapCTBEHHBIN CyI HE KOMIIETEHTEH
B IIPU3HAHUN apOUTPaKHON OrOBOPKH SIBHO HEECH -
CTBUTEJIBHOW MO TAaKMM OCHOBAHUSIM, KaK OIIMO-
Ka, 0OMaH WM HaCUJIME TIPU ee 3aKIoueHun?' (Bo
(bpaHiy3cKOM TpaBe corjacue SBISIETCS OIHUM
M3 TpeX 3JIEMEHTOB JEHCTBUTEILHOCTUA JIOTOBOPA;
corjiacue OTCYTCTBYeT B CJydae OLIMOKM, oOMaHa
i Hacuius). Tak, He SBISIETCS HENECTBUTEIb-
HOI OroBOpKa, COAepXKallascs B JOroBope, B CIy-
Yae eCJIM UCK 3asIBJICH Ha OCHOBAHUY MaHMITYJISILIMIA
TIPY €T0 3aKJITI0UYeHUN 2,

Takke He SIBJISIIOTCS SIBHO HEICHCTBUTEIbHbI-
MU:

* OrOBOpPKAa, BbIpAaXXE€HHAasl B OTCHLIKE Ha JIpy-
roii JOKyMEHT?;

* OroBOpKa, MpeaycMaTpHUBaloLlasi, 4To apou-
TPBI HE CBSI3aHbI HOPMaMU ¥ CPOKAMM, YCTAHOBJIEH-
aeimu [TTIK?;

* OroBOpKa, colepKaillasics B ycTaBe KOMIIa-
HUM, TIPY TOOPOBOJIBHOM JTMKBUIALIMU DTOM KOMITA-
HUN>;

* OMLMOHHAs WK aCHMMETPpUYHAs apOUTpaxK-
Hasi OTrOBOpKa, IMPeIOCTaBJIsIIolIas MpaBo BBIOOpPA
MEXIy oOpallleHHeM B apOMTpaxk WM Tocyaap-
CTBEHHBII CYJI TOJIBKO OHOM CTOpOHE™.

$IBHO HENnpuUMeHUuMbIe
ap6uTparkHble cornaiueHus

SIBHasi HENMPUMEHUMOCTb apOUTPAKHOIO CO-
[JIallIeHUsT BCErla paccMaTpUBaeTCs ¢ TOYKM 3pe-
HUSI KOHKPETHOTO CMOopa: OHa KacaeTcs JIMOO CTO-
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POH, YYaCTBYIOIIIMX B CrIope, TM0O MpeaMeTa cropa,
Ha KOTOpBI HE pacIpoCTpaHsieTcsl apOMTpaxkKHast
OroBopka. ApOoUTpakHOe corlalleHue MOXKET ObITh
JIECTBATENIBHBIM 110 BCEM ITapamMeTpaM, HO HEIIpH-
MEHMMBIM K CTOPOHE, IIPOTHUB KOTOPOI TTOAAHO BO3-
paxkeHue, WM K IIpeaIMeTy KCKa.

HenpuMeHnMOoCTb conaleHust

K CTOPOHAM CIopa

B cuny cBoeii IOroBOpHOI TIpHPOABI apOu-
TpaxkHbIE COTJIAIICHUS HE WMEIOT IOPUINYECKOM
CWJIBI B OTHOILIEHMM TpeTbux jud. 1o sTomy mpa-
BUJIY TPETbU JINIIA HE MOTYT OBITh MPUHYIUTEIHLHO
MPUBJICYCHBI B apOUTPaKHBIN ITpolIecc.

Tem He MeHee IIpM OIPEICICHHBIX 00CTOSI-
TeJbCTBaX apOMTpaxkKHasi OTOBOPKA MOXKET pacipo-
CTPaHSIThCSI Ha TPEThbW JIMLA (€CAM OHU Y4aCTBO-
BaJIM B OOCYXIEHWM, TONIIMCAHWUM, WCIIOJTHEHUU
WJIM PaCTOPKEHUU IOTOBOpPA) WJIN CJIEI0BATh 3a J10-
TOBOPHBIMU IpaBaMu (HalmpuMep, B cliydae IeCCUU
wnn cybporanuu). 3agada rocyaapCTBEHHOro cyaa
— OTNpENeNINTh OUYEBUIHOE HECOOTBETCTBUE MEXKIY
CTOPOHAMHU apOMTPaKHOIO COIJIAIIEHUS W CIIopa,
HEe aHaJu3MUpysd IPU 3TOM BO3MOXKHOCTH PacIpo-
CTpaHEHMsT apOUTPaKHOTO COIVIAIIEHWSI Ha JIWII,
YYaCTBYIOIINX B JCJIE.

Hampumep, B omHOM pejie aneUISLIMOHHBIN
Cyl TIpM3HAJ OTOBOPKY HENPUMEHMMOW K CIIOPY
MEXIy CYOITOAPSITYMKOM M 3aKa3dUKOM B CBSI3U
C TE€M, YTO CYOITOAPSITYMK HEe OBbUI CBSI3aH JOTOBO-
POM C 3aKa3uMKOM U JOTOBOp IOApPsSIIA COAepKal
npoporauroHHoe cortamenne. Cym oTkasajcs pac-
MPOCTPAHUTh OTOBOPKY, COIEPKAIIYIOCS B JOTOBOpE
cyornoapsiia, Ha OTHOILICHUSI MEXIy CyOrnoapsiayr-
KOM U 3akKa3unmkoM. KaccallMOHHBIN Cyd OTMEHMWII

20 Kaccayuonnwiii cyd, 20 gespans 2007 eoda, UOP NV ¢/ BP France, Innovene France, Innovene Manufacturing France,

Total Petrochemicals France, Naphtachimie, No 06-14.107.

2 Anennsyuonnsiii cyo Ilapuica, 4 mas 1988 eoda, Revue de IArbitrage, Comit Fran ais de I’Arbitrage, 1988, 657.
22 Kaccayuonnutii cyo, 10 nosbps 2009 eoda, Valle ¢/ Y. et ASJB, No 07-21.866.
2 Aneansyuonnsiii cyo Ilapuoca, 15 oxkmabpsa 2009 eoda, Revue de 'Arbitrage, Comit Fran ais de 'Arbitrage, 2009, 923.

2 Anennsiyuonnoiii cyo Hapuoica, 6 nosops 2003 2o0a, Revue de I’ Arbitrage, Comité Frangais de I’ Arbitrage, 2004, 439, 934,
Kaccayuonnwii cyo, 12 ¢espana 2004 2o0a, A. ¢/ X., Ne 02-10.987,; Kaccayuonnwiii cyo, 6 urona 2005 2o0a, X. ¢/ Gouver-
nement de la République islamique d’Iran, Ne 01-15.912.

% Kaccayuonnuiii ¢yd, 27 geepans 2013 eoda, Groupe Investimo ¢/ Alstom transport et la Caisse des d p ts et consignations,
No [2-16.328.

% [lo ananoeuu ¢ acuMmempu4HsIMU RPOPOLAYUOHHBIMU 020sopkamu: Kaccayuounnwiii cyo, 7 oxmsabps 2015 eoda, e Bizcuss ¢/
Apple Sales international, Apple Inc et Apple Retail France, Ne 14-16.598.
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MOCTaHOBJIEHUE, TaK KaK arneJISIIIMOHHBIN Cy/I TTpe-
BBICUJI CBOM TIOJIHOMOYMSI MIPU aHAJIM3e apOUTpaxk-
HOTO COIJIAIICHUs U MPUBEACHHBIE UM apTyMEHThI
He HaIpaBJIeHbl Ha YCTAHOBJICHUE SIBHOM HEMPUME-
HMMOCTH apOUTPasKHOTO CoTJIallieHus? .

B npyrom paene mpe3uacHT cyda TepBOM MH-
CTaHIIMU TIpU3HaJ apOUTPAKHYIO OTOBOPKY HEMpPU-
MEHUMOM, TaK KaK CTOPOHa, IMPOTUB KOTOPOi1 OBLIO
3asBJICHO BO3PaXKE€HUE, HE SBISAIACh TOAMMCAHTOM
9TOI OroBOPKU. AMNEJISILIMOHHBIN CyJd OTMEHWII
peleHue, TTOCUYMTaB, YTO MPE3UACHT Cyaa IMepBoOi
WHCTAHILIMM TIPEBBICUJ CBOM TOJHOMOYHUS. ATes-
JISUMOHHBIA Cyl OTMETWJI, YTO aHaJIu3 HaJudus
WM OTCYTCTBUS TOAIMCU CTOPOHBI Ha JOTOBOpE,
cozepXalieM apOUTPaKHYI0 OTrOBOPKY, BBIXOIUT
3a paMKM aHaJIM3a SBHOW HEMTPUMEHUMOCTU apOM-
TPaKHOI OTOBOPKUZ.

B nienoMm He sBAsETCS SIBHO HEMPUMEHUMOM
OTOBOpPKa, €CJIM UCK 3asBJIEH CTOPOHOM, HE TIOAIM-
CHIBaBIIICi1 TOrOBOP, HA OCHOBAaHUM KOTOPOTO 3asIB-
JIeH WCK*, WY TIpaBONIPEEMHUKOM M3HAYaJIbHOTO
rnoamnucanTa goropopa’,

AHaM3 TPUMEHUMOCTH apOUTPaKHBIX COTJia-
IIEHUI TaKXKe MPOBOJAUTCS B OTHOIIEHUU TPUBJIC-
4yeHHBIX cTOpoH. Tak, B ogHoM aene’! cyocyononpsi-
YUK TIOa]l UCK MPOTUB cyOmoapsaaunka. JloroBop
cyocyonoapsiaa He coaepxkaa apoOUTpakHOTO Corjia-
mreHus. CyononpsimyvK MPUBJEK B MPOILIECC TeHe-
pajbHOTrO MoApsIAYMKa U 3aKazurka. Cya OTKIOHWII
CBOIO KOMITETEHIIMIO B OTHOIIEHUU 3aKa34MKa U re-
HepaJbHOTO TMOAPSIIMKA, TaK KaK JOTOBOPHI TeHE-
paJbHOTIO MOAPsIA U CyOIoApsiia conepKaiu apou-
TpPaXkKHbIE COTJIAIIEHUSI.

HenpumeHuMocThb coriameHnunst

K NpeMeTy crnopa

ApOUTpakKHOE CorJlallleHue MPU3HAETCST SIBHO
HEMTPUMEHUMBIM, KOTJIa OHO MO0 He pacmpocTpa-
HSIETCS Ha KOHKPETHBIN CIop (HarpuMmep, CIop
KacaeTcs TapaHTMU IO JOTOBOPY KYIUIM-TIPOJa-
K1, a apOMTpaXkHasi OTOBOPKA HAXOMUTCS B HECBSI-
3aHHOM JIOTOBOpE ITOCTaBKU), JIMOO TepeceKaeTcs
C JPYIMM COIJIAlllEHWEeM, WMEIOIIUM IPUOPUTET
(B mocnenytoiieM aoroBope). Tak, SIBASIOTCS SIBHO
HeTPUMEHUMBIMU:

* OroBOpKa, BKJIIOYEHHAasl B OOIIME YCIOBUS
MocJjie NOAMUCAaHUS KOHKPETHOTO JOroBopa’?;

* JBe apOUTpakKHbIE OTOBOPKU, BKITIOYEHHBIC
B OOIIIM€ YCTOBUS MPOJAKU U OOIIKE YCTOBUS rapaH-
TUM ¥ TIPOTUBOpPEYAIre APYT APYyry (OaHA OrOBOP-
Ka npeaycmatpuBaia apoutpax ICC B XenbCUHKU
B COOTBETCTBHMM C (GPMHCKKMM TIPaBOM, a IpyTast — ap-
outpaxk AAA B OCTMHE B COOTBETCTBUU C ITPABOM
mrarta MmmHoiic)??;

* OrOBOpKa, conaepxaliascs B MpeaBapuTeib-
HOM COIJIAlIeHUU, €CJIM 3aKJIIOYeHHBI BIIOCHEI-
CTBUY OCHOBHO1 JJOTOBOP COAEPXKUT ITPOPOTAIIOH-
HOe comtaleHme’;

* OroBOpKa B HECBSI3aHHOM fgoroBope. [Tpu Ha-
JIMYUU IBYX KOHTPAKTOB C pa3HbIM 00BEKTOM (JI0T0-
BOD ITOCTaBKU U JIOTOBOP 3aJI0Ta), OAWH U3 KOTOPBIX
conepxkasl apOUTPakKHYIO OTOBOPKY, a APYroit — Impo-
poraiMoHHOE COrjallleHUe, CY/ PEIIni, YTO KOM-
MeTeHIMsT apOUTPOB PaCMpPOCTPaHSIACh TOJBKO
Ha JIOTOBOP ¢ apOuTpaxkHOi oroBopkoii®. Ciemo-
BaTeJIbHO, apOUTpakHasi OTOBOPKA SIBIISIETCS SIBHO
HETTPUMEHUMOM K CITOPY, BBITEKAIOIIEMY U3 BTOPO-

77 Kaccayuonnwiii cyo, 13 cenmsops 2017 200a, Oc Via ¢/ Groupement solidaire Guintoli/EHTP/NGE génie civil et autre, Ne

16-22.326.

% Kaccayuonnuiii cyo, 11 oxkmsabps 2017 eooa, AW2 ¢/ Elemata Maddalena et Virtus finance, Ne 16/02577.

? Kaccayuonnwiii cyo, 12 nosops 2009 zooa, Trioplast AB ¢/ Sainte Germaine, Ne 09-10.575; Aneansayuonnsiii cyo Hapuoica,
26 gpespans 2013 eooa, Ne 12/12953, Revue de I'Arbitrage, Comité Francais de I’ Arbitrage, 2013, 527.

¥ Kaccayuonnwiii cyo, 6 mapma 2007 eoda, Euroluz ¢/ Saint-Louis sucre, No 04-16.204.

3 Anennsayuonnoiii cyo Dxc-an-Ilposanca, 31 mas 2018 200a, IREM France ¢/ Total Raffinage France et Tecnicas Reunidas,

Ne 17/23118, 17/23115, 17/23114.

¥ Kaccayuonnwiii cyo, 27 anpens 2004 200a, Silja Oyj ABP ¢/ Bureau Véritas, Ne 01-13.831, 01-15.974.

¥ Aneansyuonnviii cyo I[penodas, 15 mapma 2016 eooa, Etablissement Lindgren Oy ¢/ SARL Euro MC, Ne 15/02519.

¥ Kaccayuonnwtii cyo, 11 uions 2006 2o0a, PT Andhika Lines ¢/ corporate solutions assurance, Ne 03-19.838, Cachard O. Le
controle de la nullité ou de I'inapplicabilité manifeste de la clause compromissoire, Revue de I’Arbitrage, Comité Frangais

de I’Arbitrage, 20006, 93.

¥ Kaccayuonnoiii c¢yo, 4 wions 2006 200a, Recape ¢/ CSE, Ne 05-11.591.
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ro gorosopa. K TakoMmy ke pelieHH’Io TIPUILesa Cy,
paccMaTpyBaBILIMIA CIIOP U3 TOTOBOpa MapTHEPCTBa,
KOTOPBIN BKJIIOYAJI MPOPOTallMOHHOE COTJIAIlIEHUE,
TOraa KakK OTHEJbHBIA JOTOBOP KYIUIM-TIPOAAXU
aKLMA comepxKall apOUTPakKHYI0 OroBOpKy>*. B 060-
UX PELIeHUSX CYAbl MOAYEPKUBAIM, YTO CTOPOHBI
XOTEJIM Pa3Ae/IUTh JOTOBOPHI M CIOPHI, BBHITEKAIO-
1€ U3 HUX, MyTeM BKJIIOUEHUS Pa3HbIX OTOBOPOK
10 pa3peleHuIo CIIOPOB;

* OroBOpKa, coaepxallascsi B 10roBopax, oT-
HOCUTEJbHO KOTOpPBIX OblLIa IpOBedecHa HOBAlIMS.
Tak, B OTHOM Jiejie TPEXCTOPOHHUII ITOTOBOP OBLT
3aKJIIOYEH C 11eJIbI0 HOBALIMM 00513aTEIbCTB MO IBYM
MpeAbIIYIIMM JOoroBopaM (TIepBbie JBa JOTOBOpA
OBLIN 3aKJIIOUYEHBI MEXIY TTPOIAaBIIOM aKIIWi 1 IBY-
MsI pa3HBIMU TTOKYTIaTe/IsIMK ). [1Ba IepBBIX IOTOBOPA
cofiepXau apOUTpaKHbIE OTOBOPKU, a B TPEXCTO-
POHHMIT TOTOBOP OBIIIO BKIIOUEHO MPOPOTralliOHHOE
cornamenre. Cya MOCTAaHOBWJI, YTO apOUTpakKHbIE
OTOBOPKU OBLIM SIBHO HEMPUMEHUMBIMU K CIIODY,
BBITEKAIOIIEMY W3 TPEXCTOPOHHEIO COTJallleHus,
B TOM YHCJIe TTOTOMY, YTO KaXKIblii U3 TIEPBBIX ABYX
JIOTOBOPOB KacaJicsl TOJIBKO JIBYX CTOPOH?;

* OTOBOpKAa, €CJIM CTOPOHBI OTKA3aIUCh OT ap-
outpaxa. Tak, B OMTHOM Jejie TOroBOPhI (PpaHyaii-
3WHIa 1 TTOCTaBKU CONepKaiyd apOUTpakKHYH Oro-
Bopky. (paHuaiizep M IMOCTaBIIMK IOAAIM HCK
B TOCY/IapCTBEHHBIII KOMMEpPYECKUIA cyl Ha (paH-
yaiizu. @paHyaii3u He 3asBJseT BO3paxkeHUe, OCHO-
BaHHOE Ha apOuTpaXkHOIl oroBopke. Briocneacteuu
(bpaHyvaiizu npeabsaBseT UCK K (DpaHUaii3epy B 3TOT
XK€ CyJl Ha OCHOBAaHWU OTOBOpPA apeH/Ibl MPEANPU-
SITUsI, HE COAEpXKaIlero apOUTPaKHOW OTOBOPKMU.
®paHuaiizep M TMOCTABIIMK 3asBUJIM BO3pakeHUe
Ha OCHOBaHUM apOUTpaXkHOW OTOBOPKHU, COAEpXKa-
melicss B J0TOBOpax (hpaHYaii3MHra M TOCTaBKU.
Cyn onpeneani, 4YTO CTOPOHBI OTKA3aIuCh OT MpaBa
MPUOETHYTh K apOUTPaxy Mo 3TOI OTOBOPKE B Mep-
BOM IIpollecce, W MPU3HaAT OrOBOPKY, COMIEpKallly-
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10CsI B JOTOBOpax (ppaHYaii3uHIra U MOCTaBKHU, SIBHO
HEeMPUMEHUMOM K UCKY (ppaHUaiizn®;

* OrOBOpKa, COAEpXKallascsa B aKTe, KOTOPHIi
ABIISIETCS OOBEKTOM 3asiBJIEHUS] 00 aHHYIMPOBAHUS
B paMKax JINKBUAALMOHHOTIO mpoliecca’®;

* OrOBOpKa, CoAepKallasics B JOrOBOpPE TeX-
HMYECKOTO OOCITY:KMBAHUSI, 3aKITIOUYCHHOM MEXIY
JIBYMSI KOMIIAHUSIMU, — K UCKY IHUPEKTOpa OTHOI
U3 KOMITAaHWI K APYro KOMITAHWMW O HEOIUIaTe yC-
JIYT, OKa3aHHBIX TUPEKTOPOM JIMUHO ¥ HE BKIIIOYEH-
HBIX B JOTOBOP TEXHUYECKOTO OOCITYy>KUBaHUSI Y,

B npyrux ciaydasix rocynapcTBeHHbBIC CY/Abl OT-
Ka3bIBAIOT B MPU3HAHUM SIBHOW HETTPUMEHUMOCTHU
COTJIAIIEHMSI.

Tak, apOUTpakHOe corjalieHue, BKIIOYCHHOE
B J0TOBOD (hpaHUYali3MHTa, Moapa3yMeBajo, 4To ooe-
CIIEYUTETbHbIE U CPOYHBIE MEPBI MOTYT OBITh MPU-
HSTHI TOCY/IapCTBEHHBIM cynoM. @paHyaiizu moaanu
WCK B CYJI C 1IeJIbIO TTPU3HATh HENECUCTBUTEIBHBIMU
MOJIOXKEeHUsI BHYTPEHHETO periamMeHTa (hpaHyaiizepa
KacaTeJIbHO MPEUMYIIECTBEHHOTO TpaBa MOKYIKU.
I[MTomuMo nipouero, ppaHvaii3m oTMeyaan, 4To JaH-
Hasl Mepa SIBJISICTCSl CPOYHOI, TaK KaK B TPOTUBHOM
cJydJae CyllecTByeT puck 0aHKpoTcTBa UCTIOB. Cyn
npu3Hai cebss HEKOMIIETEHTHBIM paccMaTpuBaTh
JAaHHBIA CIIOp, TaK KakK apOuTpakHasi OroBOpKa
He SBJISIETCS SIBHO HEIEUCTBUTEIBHOM WJIM SIBHO He-
MPUMEHUMON K JaHHOMY CTIOpY Jaxe TTpU HaTuduu
WCKJIIOUEHUSI, TIPEIYCMOTPEHHOTO apOMTpasKHBIM
corameHuem*!.

Takke He sIBIsIeTCS HEITPUMEHUMOM OrOBOpKa,
BKJIIOUEHHAsT B YCTaB KOMITAHWM, B KOHTEKCTE MCKa
OJTHOTO yYaCTHHUKA KOMIIAaHUU K JAPYTrOMY y4aCTHM-
Ky, UCIIOJHSIONIEMY O0S3aHHOCTU MCITOJTHUTEIb-
Horo nupekTopa. OroBopka B IepBoM maparpade
MmojapaszyMeBaja, 4YTO CIOPbI, CBSI3aHHbBIE ¢ KOMIIa-
HUEl, TOJKHBI OBITh Pa3perieHbl «KOMMETEHTHDI-
MU TpuOyHaslamu» (tribunaux compétents). Bropoii
maparpad OTOBOPKM Mperoiaran rnepeaady 3THX

% Kaccayuonnutii cyo, 12 geepans 2014 2o0a, Markem-Imaje ¢/ Marquinarias Tecnifar, Ne 13-10.346.

7 Kaccayuonnwiii ¢yo, 1 utona 2017 2o0a, Federal State Unitary Enterprise Russian Satellite Communications Company ¢/
Orion Satellite Communications and Céleste Financial Holding, No 16-11.487.

3 Kaccayuonnwiii cyo, 20 anpens 2017 200a, Carrefour proximité France ¢/ Distri Dorengts, Ne 16-11.413.

¥ Kaccayuonnwiii cyo, 17 nosops 2015 2ooa, Carrefour proximité France ¢/ X., Ne 14-16.012.

Y Aneansyuonnwlii cyo Bepcaas, 20 dexabps 2018 eooa, VINCI ¢/ Y., Ne 18/03697.

“ Aneansyuonnoiii cyo Iapuoica, 19 cenmsabps 2017 200a, Keralan ¢/ Systeme U Centrale Régionale Ouest, Ne 16/19968.
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>Ke cropoB B apoutpaxk. Cya pelini, 4To BTOpoii ra-
parpacd BbIpaxkaeT BOJIIO CTOPOH Ha Tepemady Cro-
poB B apouTtpaxk. [1epBblii Xe maparpad, Kak 1 Bechb
yCTaB B LIEJIOM, TOM BOJIE HE MPOTUBOPEUYMT, TaK
KaK 3HAueHHUE CJIOBA «TPUOYHaI» SIBISETCS MHO-
ro3HaYyHbIMY,

He aBasiorcs SBHO HEMPUMEHUMBIMU CIIEAYIO-
1[I€ OTOBOPKMU:

* apOuTpaxKHasl OroBOpKa B MEXIYHapOIHOM
MOTPEOUTETHCKOM JT0roBope®;

* K KBa3UAEJMKTHOMY MCKY (Harmpumep, 3asiB-
JICHHOMY Ha OCHOBAaHMM HeJ0OpPOCOBECTHON KOH-
KYpPEHLIMN) — OTOBOPKA, Kacarollascs BCexX CIIOPOB,
BBITEKAIOLINX M3 JOTOBOPA M BOSHUKAIOIINX B CBA3U
¢ HUM*;

* K MICKY O HapyLIEHUU MPeII0rOBOPHBIX 00sI-
3aTeJIbCTB I10 MPEIOCTABICHUIO MH(MOPMALIMU — ap-
OuTpaxkHasi OTOBOpPKa, COMEPKaIasicsl B 3aKJIFOUCH-
HOM TI0CJIe KOHTPaKTe*;

* K MCKY O MPU3HAHWM JOroBopa HeaeicTBU-
TeJbHBIM — apOUTpakHasi OroBOpKa, pacipocTpa-
HSIOLIAsICS TOJIBKO Ha CITOPbI, CBSI3aHHBIE C MHTEP-
MpeTalureil U UCITOJTHEHUEM JOTOBOpa*s;

* K MCKY pabOTHUKOB IPEINPUATHSI K MOKY-
MaTesio aKyii 3TOro MPeaPUITUs — apOUTpakKHasI
OTOBOpKa, colepKallasics B JOTOBOpPe KyIUTH-TIPO-
AKXy akimin?;

* K JEJMKTHOMY UCKY, MMOAAHHOMY (bMHAHCO-

BbIM areHTOM, AEHCTBYIOIIMM Ha OCHOBAaHUHU [0-
roBopa (pakKTOpHMHTIa, K JOKHUKAM IO JOTrOBOpaM
KYIUTA-TIPOJAKU, — OTOBOPKM, BKJIIOUEHHBIE B J10-
TOBOPBI KYITJIM-TIPOJAXKW, B OTHOIIEHUM IIIaTeXei
10 KOTOPBIM ObUT 3aKJIIOYEH 3TOT JOTOBOpP (haKTO-
puHra*;

* K 3asIBJIEHUIO O MPUBJIEYEHUH K CIIOPY O He-
HUCIIOJIHEHUU 0013aTeJIbCTB OBIBIIE MaTEPUHCKOI
KOMITAaHWM OTBETYMKA, MPOJABIIE KOMIIAHUIO-OT-
BETUYMKA BO BpeMs CIiopa, — apOUTpaxHasi OroBop-
Ka, comepKaliasicsa B JOrOBOPe KYIUIA-TTPOJaXKU aK-
11 KOMIIAaHUM-OTBETYNKAY.

ToJIKoBaHHME COIIALIIEHNS HA CTAAUN

NPOBEPKH aPOUTPAIKHOTO PelIeHust

B paMkax mpou3BoJCTBa MO OTMEHE apOUTPAK-
HOTO pellieHrs] apOUTpaKHOe CoTiallieHue paccMa-
TPUBAETCS MPU OMPEeTIeHUN apOUTpaMM TTpaBUIIb-
HOCTM YCTAaHOBJICHUSI CBOEI KOMIIETEHIIUM WU €
otcytctBus (1. 1 ct. 1520 I'TIK). Takum oOpazom,
MOXET OBITb OTMEHEHO apOUTpakKHOE pelLIeHUE,
HE TOJIbKO MPU3HAIOIIEe KOMITETEHIIMIO apOUTpak-
HOTO TpuOyHaJia, HO U OTKJIOHsoIIee ee®. OmHaKo
BO3PaXEHUsT Ha OCHOBAHWM HEIMPaBWILHO OIpe-
JIeJICHHOM KOMIIETCHIIMU B apOMTPaXKHOM Ipoliec-
ce BIIpaBe 3asIBUTh TOJBKO OTBETYMK (MO0 TpeThbU
JINIA), UCTEIl XK€ HEe MOXKET CChLIAThCA Ha OTCYT-

2 Anennsyuonnviii cyo Hapuoica, 25 pespans 2016 200a, Magistry ¢/ Chevalier. Ananoeuunoe pewenue kacamenbHo mepmuHa
tribunal compétent: Anensayuonnsviii cyo Iapudca, 13 ¢pespans 2018 cooa, F2MC ¢/ EQUIP’FORET, Ne 17/07693.

# Anennsayuonnoiii cyo Iapuoca, 6 mas 2004 2o00a, Carthago Films ¢/ Babel Productions, Revue de 1’Arbitrage, Comité
Frangais de ’Arbitrage, 2004, 726, Anennayuonnuiii cyo Iapuoica, 23 mapma 2010 2o0a, N., Emeth Distribution ¢/ N., Ne
08/23008.

#“ Aneansauuonnvtii cyo Hapuxca, 11 dexabps 1981 200a, D. 1982; Kaccayuonnwiii cyo, 14 mas 1997 eoda, X. ¢/ Promodes et
Prodim, No 94-20.776; Kaccauuonnuiit cyd, § nosops 2005 eooa, Mathieu c/ UNIC, Ne 02-18.512.

# Kaccayuonnwlii cyo, 4 urons 2018 2ooa, Société Banque Delubac et Cie c. Société M. Agrarhandel GmbH et Société Banque
Delubac et Cie ¢/ Werner Tiernahrung GmbH, Ne 17-13.067, 17-13.069.

# Kaccayuonnwiii cyo, 12 dexabps 2007 eooa, Produm c/ Lafarge, Ne 07-13927.

7 Kaccayuonnwiii cyo, 11 anpens 2018 2ooa, Honeywell matériaux de friction ¢/ 11 travailleurs, Ne 17-17.991, 17-17.992,
17-17.993, 17-17.994, 17-17.995, 17-17.996, 17-17.997, 17-17.998, 17-17.999, 17-18.000.

# Kaccauuonnutii cyd, 4 uioas 2006 eoda, X. ¢/ Prodim, No 05-17.460.

# Kaccayuonnwiii cyo, 14 nosops 2018 200a, Mazroui Trading and General Services ¢/ Constructions mécaniques de Nor-
mandie et Financiere de Rosario, Ne 17-10.184.

3 Anennsyuonnwlii cyo Ilapuoica, 16 utons 1988 200a, Revue de 1’Arbitrage, Comité Frangais de I’Arbitrage, 1989, 309;
Anennayuonnviii cyo Iapuoica, 21 urons 1990 eooa, Revue de I'Arbitrage, Comité Francais de 1’'Arbitrage, 1991, 96,
Kaccayuonnwrii cyo, 6 okmsaops 2010 2o0a, JAFF ¢/ X., Ne 08-20.563, Jean-Baptiste Racine, Les sentences d’incompétence,
Revue de I’Arbitrage, Comiteé Frangais de I’Arbitrage, 2010, 729.
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CTBME WJIM HEACHCTBUTEILHOCTb apOUTPaXKHOTO CO-
[JIalmeHus'

Ecnu cropoHa 3asiBisieT 00 OTCYTCTBMM KOM-
MEeTeHIIMM Y COCTaBa apOUTpaXxa, Cyl UMeeT MPaBo
MPOBECTU TJYOMHHBIN aHaAJU3 JIIOOBIX IPABOBBIX
1 (paKTUIECKUX TOBOIOB CTOPOH, B TOM YUCJIC TIPU-
OCTHYTh K TOJKOBAaHMUIO apOMTPaKHOW OTOBOPKU
U IOroBopa, ee coaepxaiero®. Bo @paHiuu neii-
CTBUTEJBHOCTh MEXIYHAPOJIHOTO apOUTPaKHOTO
COrJIallieHUS HE OTIPEEISIETCs B COOTBETCTBUU C Ha-
LIMOHAJTBHBIM TIPAaBOM, MPUMEHUMBIM K OTOBODKE.
EnMHCTBEHHBIM KpUTEpHEM HalW4usT apOUTpax-
HOTO COTJIallIeHUSsT SBJISIETCST BOJISI CTOPOH, KOTOpas,
0e3yCI0BHO, HE MOXKET MPOTHBOPEYUTH MEXIyHa-
poIHOMY TTYOJIMIHOMY TIOPSIIKY>:. B cBoeM aHanm3e
TrOCYIapCTBEHHBIN Cy[ HE CBSI3aH apryMeHTaluein
apouTpoB.

Tak, apOuTpaxkHbIe pelIeHUs] MOTYT OBITh OT-
MEHEHBl M3-3a HEIEWCTBUTEIBHOCTU WM Hempa-
BWIBHOTO TMPUMEHEHUsI apOUTPaKHOTO corjale-
HUSI, CBS3aHHBIX, HaNpuUMep, CO CICAYIOIIUMU
00CTOSITETbCTBAMU:

e apOuUTpaxkHOE coralleHne mpeaycMaTprBa-
JIO Ha3HAUYeHUeE MIPEAB3ITOro apouTpa’;

* corjacve CTOPOH IpY 3aKJIIOYEHUU COTJia-
IIEHUsI He ObLIO YCTAHOBJEHO (KaK OTMEYasoch
BBIIIIE, BO (PpaHIIy3CKOM ITpaBe COTrjiacue SBIISIETCS
OTHUM U3 TPEX 2JIEMEHTOB JICHCTBUTEILHOCTHU JOTO-
BOpa; coriacue OTCYTCTBYET B CIydae OIIMOKH, 00-
MaHa W11 HacwIns )>®;

* Ccrop SBJISIETCS HeapOUTpaOeIbHBIM (XOTS
3a4acTyl0 BOIIpOC apOUTpabeIbHOCTH OymeT pac-

s TOJ/IKOBAHME APEUTPAXKHbIX COMTALLEHNIA ®PAHLLY3CKUMW CYOAMWU | AHAJTTUTUKA

CMaTpUBAThCS B paMKaX BO3PaKEHMS O HAPYIICHUH
IMTyOJIMYHOTO TIopsiaKa)”;

* apOuTpaxkHasi OTOBOpKa Oblla HE3aKOHHO
BKJTIOUYEHA B TIOTPEOUTETBCKHIT JTOTOBOP;

* apOUTpaXkHOE COIJIAIICHUE COAEPXKUTCS
BO BHYTPUEBPOIEMCKOM WHBECTMIIMOHHOM COTJIa-
HIeHUNs;

* pelleHWe BBIXOIWUT 3a pPaMKW COTJIacus,
BBIPaXXEHHOTO TOCYIapCTBOM B WHBECTUIIMOHHOM
COMIAllleHWH, — HaINpUMep, eclu HUCTell B apOu-
TPaXHOM TIpoIlecCe He SIBISIETCSI WHBECTOPOM>’
WM  TIPUCYXICHHAss KOMIIEHCAlIMsl paccyuTaHa
C YUETOM CTOMMOCTHM MHBECTHUIIMIA Ha ATy, KOTopast
BBIXOIIUT 3a paMKU TIepHOIa TPUMEHEHUST UHBECTH -
LIMOHHOTO corarmeHus®,

S Kaccayuonnuiii cyo, 26 ansaps 1994 200a, Revue de I’ Arbitrage, Comité Frangais de I’ Arbitrage, 1995, 443, Anennsyuonnwiit
¢yo llapudica, 12 noabps 1998 cooa, Revue de I’Arbitrage, Comité Francais de [’ Arbitrage, 1999, 374.
32 Kaccayuonnwlii cyo, 6 aneaps 1987 200a, Revue de [’ Arbitrage, Comité Frangais de I’ Arbitrage, 1987, 469, Kaccayuonnwiit

¢yo, 6 okmaops 2010 eooa, JAFF ¢/ X., Ne 08-20.563.

3 Aneanayuonnoiii cyo Ilapuxca, 9 okmsaops 2018 eoda, R. ¢/ Baltic International Bank, No 16/18778.

3 Anennsiyuonnwitl cyo Hapuoca, 17 dexabps 2013 200a, Revue de ['Arbitrage, Comité Frangais de I’ Arbitrage, 2014, 942.
3 Aneanayuonnwiii cyo [lapuxca, 9 anpeas 1992 coda, D. 1992.

I Anennsiyuonnwitl cyo Hapuoca, 8 uronst 1970 200a, Revue de I’Arbitrage, Comité Frangais de I’ Arbitrage, 1970, 95.

7 Kaccayuonnwlii cyo, 6 aneaps 1987 2o0a, JDI 1987; Anennayuonnwiii cyo Hapuoca, 26 mapma 2009 200a, Revue de ’Ar-
bitrage, Comite Francais de I’Arbitrage, 2010, 525, Kaccayuonnwiil cyo, 6 okmsaops 2010 eooa, JAFF ¢/ X., Ne 08-20.563;
Kaccayuonnwii cyo, 1 urons 2011 eooa, Pharmethica ¢/ Euronda, Ne 10-15.199.

3 Cyd wemuyuu Esponeiickoeo coroza, 6 mapma 2018 eoda, Slowakische Republik ¢/ Achmea BV, No C-284/16.

¥ Aneanayuonnwiii cyo Tapuoca, 25 anpens 2017 200a, Venezuela ¢/ Garcia, Ne 15/01040; Kaccauuounnwiii cyo, 13 espars
2019 eooa, Venezuela ¢/ Garcia, Ne 17-25.851.

% Aneansyuonnsiii cyo Hapuica, 29 sneaps 2019 eooa, Venezuela ¢/ Rusoro Mining Limited, Ne 16/20822.
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lEl,OCTOI'IpM MeYdaTeJIbHOCTb
Jlyep
JIyBp cumTaeTCs OMHUM M3 CaMbIX KPYIHBIX U ITOCEIIAEMbIX XYI0XECTBEHHBIX
My3eeB Mwupa. Brepbie JIyBp OBbUT OTKPBIT [IJis TIOCEIICHUIA B XOJIe
®paHIy3cKoii peBoouu 8-ro Hos1opst 1793 rona. Torma moceTUTeIM CMOTIJIN
YBUIIETh 9KCMO3UINIO, COCTOSIIYI0 M3 537 KapTUH. AKTMBHOE ITOTIOJTHEHNE
SKCIO3ULIMY TIPUIILIIOCh Ha BpeMs IipaBjicHus HamoeoHa.

B Hamm nau B 3anax JIyBpa 1eMOHCTpUpyeTCs 35 ThICSY 9KCITOHATOB, BCETO
€ro KOJIIeKIINsI HacuuThIBaeT 0ojiee 300 ThICSY XyIOKEeCTBEHHBIX IIEHHOCTE.

ApONTPaKHbIN UHCTUTYT

MexayHapoIHbI apOUTpaXkHbIN ¢y Tpu MexXnyHapoaHOV TOPrOBOii majnaTe
(ICC)

| Arbitration.ru



e [TPAKTUKA POCCUICKIMX CYAOB MO APBUTPAMXKHBIM COMALLEHMAM | AHAJTTUTUKA

MHTEPITPETAUWA 1MO-PYCCKW:

[MPAKTUKA POCCUNCKNX CYO0B

B OTHOLUEHNWN TOJIKOBAHWA

APBENTPAXXHbLIX COTNALLEHNN

Banepusa I'pebenvkosa
1OpUC NPAKMUKU
paspewieHus Cnopos
«betikep MaxKenszu»,
Mocxea

(heBpansa 2018 roga ApOuTpaskHbI cyx ropoga MOCKBBI OTKa3all B IPU3HA-

HUM U TIPUBEJICHUH B UCTIOJIHEHHE apOUTPaKHOTO PEIICHHsI, BBIHECEHHOTO

COCTaBOM apOUTpOB cyma MexaynapoaHoit Toprosoit nanarsl (MTII, ICC)

1o criopy Mexnay «pemxun sun Maputaitm Meremxment CA» u AO «MH-
KUHUPUHTOBAsI Koprioparus “TpaHccTpoii”™».

OTkasbiBasi B IPU3HAHWUU U TIPUBEJICHUN B UCTIOIHEHHE, CY/l B TOM YHCJIE YKa-
3aj, 4TO apOUTpakHas OTOBOPKA, HA OCHOBAHWHU KOTOPOW OBLIO BBEIHECEHO apOu-
TPaXKHOE pEIlleHHe, SIBISETCS HEUCIIOIHUMOH.

ApOuTpakHoe cornaiieHue, 3aKJII0YeHHOEe CTOPOHAMH CIIOPa, YCTaHABIUBAIIO
cleyroiee:

«JI10b0tl He ype2ynrupo8anHvlil. MUPHbIM nymem cnop <...> 0oadiceHd Ovblmb
OKOHUAMENbHO YPe2YIUPO8an 8 MexcOyHApoOHoMm apoumpadce. Eciu unoe ne coena-
COBAHO CMOPOHAMU, MO:

@) cnop 0oadicer Obimb OKOHYAMETLHO Ype2yiuposarn 6 coomgemcemeuu ¢ llpa-
sunamu apoumpasica Mesxicoynapoonoil mopeosoi naiamsl,

0) cnop Oondicen O6bIMb paccmomper mpemsi apoumpamil, HaA3HAYEeHHLIMU 8 CO-
omeemcmeuu ¢ smumu Ilpasunamu;

8) apbumpadicrnoe pasoupamenbCmeo OOJIHCHO 8ECMUCH HA A3bIKE, YKA3ZAHHOM
6 nynkme 1.5.

<..>

Mecmom nposedenus apoumpasica sasniemcs Kenesa, Lllsetiyapusy.

Jlannast oroBopka OblIa MPaKTHYECKH HIEHTHYHA TUIIOBOM apOUTpaKHOU
oroBopke cyna MTII, pekomenaoBaHHOW B apouTpakHoMm permamente 1998 rona,
KOTOPBII JIEHCTBOBAJl B MOMEHT Hauasa apOUTpakHOTO pasOuparenbeTsa: «/liodvie
CHOpYL, BO3HUKAIOWUE U3 HACMOAWe20 002080pa Wi 8 C8A3U C HUM, NOOJedcam
OKOHUAMENbHOMY YPe2YIUPOBAHUIO 8 COOMBEMCMEUL C APOUMPAXCHBIM pe2nameH-
mom MedxcOynapoOHoti mopeoeol naiamsl 0OHUM UIU HECKOIbKUMU apOumpami,
HA3HAYEHHbIMU 8 COOMBEMCIMBUL C DMUM PENAMEHMOM».

Cyz mocymTa, 4To OrOBOPKa COJEPKHUT YKa3aHUE JHIIb Ha apOUTPayKHBIHN pe-
[JJAMEHT, HO HE Ha KOHKPETHBIA apOUTPaKHBIH WHCTUTYT, B KOTOPBIA CTOPOHBI JI0-
TOBOPHJIKCH TIepeiaTh pa3pelieHue CBOUX CIOPOB. B CBSI3U ¢ 3TUM CyJl MOCUUTAI,
gTto kommetrennus cyaa MTII He cienoBana w3 apOUTPAKHOTO COTIIAIIICHIIS.

Kpome Toro, o MHEHHIO Cy/ia, COITACOBAHHOE CTOPOHAMHU MECTO apOuTpaxka
B JKeHeBe Takke cO3/aeT HEONPENEeIEHHOCTh B BOIPOCE KOMIIETEHTHOTO OpraHa
[0 pa3pemIeHnio CIIOPOB, TMOCKOIBKY mTad-kBapTupa cyna MTII pacnomaraercs
B [Tapumxe.
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AHATTUTUKA | MPAKTUKA POCCUNCKMX CYAOB MO APBUTPAMYKHBIM COMALLEHUAM  e—

CyneOHbIN akT Cy/1a NepBOil MHCTAaHIIMK OBLT TTOA-
JIep’KaH B KaccallMOHHOM cyje u BepxoBHom cyne PO.
He cran mepecmarpuBaTh NaHHYIO TO3WIUIO CYIOB
U mpeacenarenb BepxosHoro cyma PO

OTo pemieHHE CyAa BBI3BAJO MAaHHWKY B POCCHii-
CKOM M MEKTyHApOIHOM apOUTPaXKHOM COOOIIeCTBE.

Tax, HeKOTOpbIe TyOIUKAINK YKa3bIBaIHA Ha Kpai-
HE OJIMO3HBIN M KOHTPapOWTPaKHBIM XapaKTep perre-
HUS. DKCIEPTH MPOPOYMIIM HEHCIIONTHUMOCTh B Poc-
CUU apOUTPAKHBIX PEIIeHUI BeIyINX apOUTPakKHBIX
WHCTHUTYTOB, TIOCKOJIbKY THIIOBBIE apOUTpPa)KHBIE OTO-
BOPKHM MHOTHX U3 HUX TaK)Xe€ OTCBUIAIOT K COOCTBEH-
HBIM apOUTPaKHBIM pErIaMeHTaM M He COfIepKaT yKa-
3aHMA Ha KOHKPETHBIE apOWUTpaKHBIE YUPEKICHHUS,
aIMUHUCTpHpYoLIHe criopbr’. Kpome Toro, BeIOOp Me-
cTa apOouTpaxa, OTIIMYHOTO OT MECTa HAXOXKJICHHS ap-
OUTPaXHOTO MHCTUTYTA, ABJISETCS PACIPOCTPaHEHHON
MIPaKTUKOM.

Ceiiuac, Kora SMOLMH YTHXJH, CaMO€ BpeMsd
MPOBECTH CIIOKOWHBIA aHAJIN3 CUTYAIUH.

Mouyemy cya npuHan Takoe
pelwueHue?

Kak 3T0 0OBIYHO OBbIBaeT, cHUTyalMs OKasajach
IIPOLLE, YEM KAKETCsI HA TIEPBBIN B3IIISLL.

Bo-niepBBIX, CTOUT OTMETUTH, YTO BCE JKE OCHOB-
HOM NPUYMHOM, IO KOTOPOH CyZ OTKa3asl B IPU3HAHUU
W TIPUBEJCHUM B WCIIOJIHEHHE pEUIeHHs apOouTpaka
MTTI, ckopee Bcero, SBIJIOCH MPECIOBYTOE «IIPOTH-
BOpedne myoarmaHoMy nopsaaky Poccun». imenno ato-

My BOIIPOCY NMPEUMYIIECTBEHHO MOCBAIICH CyAeOHBIN
aKT, B TO BpeMs KaK BOIPOCHI TOJKOBAHUS apOUTpak-
HOTO COTJIAIIEHHS OCBEIIEHBI KPaTKO.

ITockobKy OTBETUHK 11O JaHHOMY JAENy BO Bpe-
Ms apOUTpaKHOTO pa3dHMpaTeNIbcTBa yCIelN MOOBIBATh
B Tporenype OaHKpOTCTBA, a HA MOMEHT NMpPHU3HAHUS
apOUTPaXHOTO PELICHHS BCE €Ie BBIMJIAYMBAI JOJITH
KpeauTopaMm, 3aKIIOUMBIINM MHPOBOE COTNAIICHHE
B Jesie 0 OaHKPOTCTBE, CYJI CUel, YTO BBITLIATA CPE/ICTB
0 apOUTPAKHOMY PEIIEHUIO HAPYIIUT MpaBa KPeu-
TOPOB HEAABHO OAHKPOTSIIETOCS JIUIA U, CIIEA0BATEIb-
HO, POCCUHCKUHN TTyOTUYHBIA MOPSAIOK.

He ocranaBnmBasick monpoOHO HA aHANW3E J1aH-
HOW JIOTWKH Cy[a, OTMETHM, YTO B ITOCJIEAHEE BPEeMs
poccuiickue Cyapl KpailHe OCTOPOXKHO IOAXOIAT K BO-
mpocaM TpHU3HAHWUS apOUTPaKHBIX PEIICHHH, BBIHE-
CEHHBIX IPOTUB JIMI, HAXOIALIMXCS B TPOLEAYypax
0aHKpPOTCTBA, yCTaHABIMBAs MOBBIIMICHHBI CTaHIAPT
JTOKa3bIBaHUSI OOOCHOBAaHHOCTH TPEOOBaHUS LTS 3asi-
Butens®. Bee variie B cyeOHbIX aKTax Je1aeTcs aKIeHT
Ha TYOJMYHOM XapakTepe mporenyp OaHKpOTCTBa,
KOTOpBIE OTPAaHMYMBAIOT MPAaBO CTOPOH OOpaIaTrhbes
K YacCTHBIM crioco0aM paspelieHusi cropoB. B cBs3n
C OTIMCaHHBIMU TPEHJIAMH B CyIeOHOHN MPaKTUKE OTKa3
B MIPU3HAHNUHN W TIPUBEACHNN B UCTIOTHEHNE apOUTpaxK-
HOTO peIIeHus ObUT XOTh U HE COBCEM 00OOCHOBAHHBIM,
HO BC€ K€ 0’KUTAEMBIM.

Bo-BTOpBIX, poOcCCUIiCKME CYAbM HCIBITHIBAIOT
TPYIHOCTH B TIOHMMaHWH KOHLEMIMH MecTa apOouTpa-
xa. CTOUT OTMETHUTbH, UTO TIEPEN POCCHUCKUMHU CyZa-
MU paHee HEOJHOKPATHO BCTaBaJl BOMIPOC, CBI3AHHBIN

I Hemopust pacemompenus 0ena docmynna no ccouixe http://kad.arbitr.ru/Card/e14833d5-67ca-48a9-adff-78¢46640dabe.

2 Cm., 6 wacmnocmu, Ad Yykin A., Rubins N. ICC secks clarity after clause deemed unenforceable in Russia, available
on the Kluwer Arbitration Blog at hitp://arbitrationblog.kluwerarbitration.com/2018/11/28/russian-courts-hold-an-
icc-arbitrationclause-to-be-unenforceable/ and GAR at https://globalarbitrationreview.com/article/1177002/icc-seeks-
clarityafter-clause-deemed-unenforceable-in-russia; Ilpasocyoue ne nepexooum epanuyvl // Kommepcanm, https.//www.
kommersant.ru/doc/3798973

3 Cm., 6 uacmnocmu, Peanamenm JIOHOOHCKO20 MencOYHApOOH020 mpemelicko2o cyda 2014 200a u pekomendo8annylo 02o-
6opKy: «JI10601 cnop, 603HUKAIOWUIL NO HACMOAULEMY KOHMPAKMY WU 6 CE3U C HUM, 8 MOM YUcie 10001 60npoc 8 OMHOULe-
HUU €20 CYWecm808ansl, 0eCMEUMeIbHOCIU U NPEeKpauenus, NOONeNCUM nepeoade Ha pacCMOmpeHue U OKOHYAmerb-
Hoe paspeuienue 6 apoumpasic coenacho Peenamenny Jlondonckozo mexncoynapoono2o apoumpaicrnoeo cyoa (the LCIA), 2oe
maxoti Peciamenm 6 pesynivmame cColiki HA HE20 CUUMAEMCsL YACMbIO HACMOSIUell 02080PKUY.

A maxoice Apoumpasicuwiii pecnamenm Apoumpasicnozo uncmumyma Topeosoii nanamer Cmoxzonema 2017 200a u pexomen-
008aHHYI0 02060pKY: «JT10001l cnop, paznoanacue uiy nPemeH3Us, 8bIMEKAIUWUe U3 HACMOAUIe20 KOHMPAKMA UIU 6 CE53U C
HUM, 8 MOM YUCLe KACAIOWUECs, €20 HAPYULEeHUSL, NPEKPAYeHUsL UL HeOeUCMEUMEeTbHOCHU, OYOYN OKOHUAMENbHO pa3peule-
HblL nymem apoumpasica 6 coomeememeuu ¢ Apoumpaicuvim peciamenmom Apoumpasicrnozo uncmumyma Topeogoii naiamul
2opoda Cmoxeonbmay.

4Onpeoenenue Cyoebnoii konnezuu no skoHomuyeckum cnopam Bepxosrnozo cyoa P® om 9 okmsaops 2015 2o0a no oenam Ne
305-KI'15-5805, A41-36402/12.
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C OTIpeNeIeHNeM 3HAueHUs! M MPaBOBON MPUPOIBI Me-
cTa apOuTpaxxa, OHAKO CyIbl, KaK MPaBUIIO, YKIIOHS-
JIMCh OT BBHICKA3bIBAHHIA Ha 3TOT CUET’.

Kpome Toro, curyanus, B KOTOPOH MecTO apOu-
Tpaka He COBIAJAET C MECTOM HaXOXK/IEHUS apOUTpaxK-
HOT'O UHCTUTYTA, HE BIIOJIHE COIVIACYETCsl C POCCUHCKHU-
MU apOUTpaKHBIMU TpamuiusMu. Tak, cormacHo §21
[IpaBun apOuTpaxa MEXTYHAPOIHBIX KOMMEPYECKHX
CIIOPOB, KOTOpbIE NPUMEHSIOTCS K Pa3pelIEeHUI0 CIIO-
pOB, meperaBaeMbIX B MexXIyHapOAHbIH KOMMeEpYe-
CKHW apOUTPaXkHBIH Cyl TPU TOPrOBO-ITPOMBIIIIIEHHON
nanare Poccuiickoit @enepannn (MKAC), mectom ap-
outpaxa siBisgercs ropox Mocksa. CTopoHaMm HE TIpe-
JTIOCTaBIISIETCS MIPpaBa BIOOpa MecTa apOUTpaxka 1mo CBo-
€My YCMOTPEHHIO.

B-TpeTbux, K coxaleHu0, HE BCE CyJbH, pac-
CMaTpHUBAIONINE JIeNla B TIePBOM MHCTAHIIUH, 00JIaAaf0T
JIOCTaTOYHBIM OIBITOM B JIeNlaX, CBA3aHHBIX C MEXIY-
HapoIHBIM apbutpaxem. Tak, Cyx epBOM WHCTAHIINN
JIOTTYCTHJT OYEBHIHYIO OIIMOKY, YCOMHHBIIUCH B HC-
MOJIHUMOCTU TUINIOBOM oroBopku cyna MTII. Pazyme-
eTcs, cChlIKa Ha apoutpaxusiii permament MTII oge-
BHUJIHO CBMJIETEIBCTBYET O IEpeAadye CIOPOB CTOPOH
B apbutpax MTII. Crarbeit 6(2) apOuTpakHOTO peria-
MenTa cyna MTII B pegakiuu 2012 u 2017 rogos mpsi-
MO TIPEIyCMOTPEHO, YTO, COIVIAMIAsCh Ha apOUTpaxK-
HOE MPOMU3BOACTBO B COOTBETCTBUU C PEIIAMEHTOM,
CTOPOHBI TPUHUMAIOT, YTO TaKO€ MPOU3BOJICTBO OyAeT
agmuancTprpoBatses cynom MTIIL. CoorBercTBeHHO,
mo0oe yKkazaHHWe Ha PEeriaMeHT JOJDKHO paccMaTpH-
BaThCsl KaK MPAMOE CONIACHE CTOPOH Mepenarb CBOM
Criop B apOouTpax, aAMUHUCTpUpyeMbIi cymom MTII.

OTKpBITBIM OCTaeTCs BONPOC, MOYEMY JaHHYIO
ommMOKy HE IOMPABWIA BEHIIIECTOSIINE CyIObl. Bepo-
SITHO, OTBET KPOETCS B POCCUHCKON TpajuIlMu CO-
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CTaBJICHUS Cy[IeOHBIX aKTOB. B memom cyneOHbBIE aKThI
POCCHHCKHX CYIOB HE OTIMYAIOTCS TIOAPOOHBIMHU U UC-
YepIBIBAIOIUMH GOopMyTUpOBKamMu. CyIabsl B OCHOBHOM
OTPAaHUYHMBAIOTCSI CCBUTKAMH HA HOPMBI ITPaBa U BBIBO-
JlaMU TI0 CYIIECTBY CIIOpa, HE aHATU3HUPYs MOAPOOHO
KaX/Ibld J10BOJI, 3asiBJIEHHBIA CTOpOHaMU. Belecros-
ITUE CYIIBI IPU ATOM TIPETararoT MOAPOOHYI0 MOTHBH-
POBKY TIO0 OOIIEMY MPABUITY, TOIBKO €CITH HE COTTIACHBI
C BBIBOJIAMH HIDKECTOSIIINX CYIOB IO CYIIECTBY CITOpa.
ITocKoNBKY 37€Ch BBITIIECTOSIITNE CYIbl OKA3aJIHCh B TIE-
JIOM COJIMJAPHBI C MO3ULKMEN Cyaa NMEpBOM MHCTAHLIUU
0 HEOOXOMUMOCTH OTKa3a B MPU3HAHUU U TIPUBEICHUN
B UCITOJTHEHNE apOUTPaKHOTO PEIICHHUS, TO JyMaeTcs,
YTO ¢ OONBIION J0Jei BEPOATHOCTH CYABl «B IIETSX
MPOIIECCYaTHLHON YKOHOMHI» TPOCTO HE CTaNU TMPE-
Jarath aJbTEPHATUBHBIN B3IV HA pa3pelleHrue BCEX
BO3HHKIIIHX B JICJIE BOITPOCOB.

UcknoueHne nnm
3aKOHOMEPHOCTb?

CrouT mpu3HaTh, YTO JAHHOE PEIICHHE SBISIETCS
CKOpee MCKJIFOUeHHeM, 4eM TpaBuioM. /lo mpuHATHS
JTAHHOTO Cy/IEOHOTO aKTa POCCHIICKHUE CY/bI IIPH3HABA-
T IEHCTBUTEIBHOCT M UCIIOTHUMOCTB apOUTPaKHBIX
OTOBOPOK, COJEPIKAIINX CCHUIKH Ha IpaBHiia apOuTpa-
Ka apOUTPaKHBIX MHCTUTYTOB B menom® u cyma MTII
B yactHoctu’. Emie B 2013 roay Ipesuanym BAC PO
c(hopMynHpoOBaj MPaBOBYIO MO3UIUIO, COTIIACHO KOTO-
poii ccputka Ha TipaBmita apoutpaxa cyna MTII «c ove-
BUOHOCMbIO CBUOEMENbCMBYem O HATUYUU CONACUSA
CMOPOH HA PACCMOMPEHUE UX CROPA MEHCOYHAPOOHBIM
KOMMepuecKum apoumpaxicem 6 coomeemcmauu ¢ Ap-
oumpasicnvim peenamenmom MedxicoynapoOoHot mopeo-
80U nanamvi»®.

3 Cm., 6 wacmnocmu, 010 0 POCCUlicKo-cunzanypckom apoumpasice. Onpedenenue Apoumpasicnozo cyoa 2opooa Mockeul
om 5 mas 2017 200a no oeny Ne A40-219464/16-52-430 noodeporcano nocmarnosnernuem Apoumpadicrnoeo cyoa Mockosckozo
okpyea om 19 utons 2017 200a u onpedenenuem Bepxogroeo cyoa P® om 13 nosiops 2017 200a

¢ [Tocmanoenenue BAC P® om 24 uions 2014 200a Ne 1332/ 14. Apbumpaxcnas 02080pka, co0epicauidsi CCoLAKY HA peiamenm
JlondoHcko020 mexncoyHapoOHo20 mpemeiickoeo cyda, 0bina NPUSHAHA OeliCMEUMeNbHOU U UCNOAHUMOL. Apbumpadicroe
peuuenue, @blHeCeHHOe Ha OCHOBAHUL MAKOLL 02080pKU, npuszHaro é Poccuu.

7 Onpedenenus Bepxosnoco cyda PD om 20 nosops 2014 eoda Ne 308-DC14-4570 u om 27 urons 2016 eoda Ne 310-2C16-
6467, nocmanoenenue Apoumpasicroeo cyoa llenmpanvroeo okpyea om 24 gespars 2016 eoda Ne @ 10-42/2016 no deny Ne
A83-2596/2012, nocmanosnenue Apoumpanxcroeo cyoa 3anaono-Cubupckoeo okpyea om 19 sneapsa 2018 eoda no deay Ne
A81-4101/2016, nocmanoséaenus PAC Mockosckoeo okpyea om 27 dexabps 2012 2oda no deay Ne A40-101021/12-56-942
u om 19 nosiops 2007 eoda Ne KI-A40/11699-07 no deay Ne A40-20227/07-28- 146, nocmarnosaenue Apobumpasicnoeo cyoa
Cegepo-3anadnoeo okpyea om 30 Hosi6ps 2017 200a no deay Ne A56-92816/2016.

8 Onpeoenenue Cyoebnou konrezuu no skoHomuueckum cnopam Bepxosnozo cyoa P® om 9 oxkmsops 2015 200a no denam Ne
305-KI'15-5805, A41-36402/12.
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Kpome Toro, He BBI3BIBAI y Cy/I0B HUKaKHUX BOIIPO-
COB BBIOOP MecTa apOuTpaka, OTIMYHOTO OT MECTa Ha-
xoxaenus cyna MTIT. Takue apOUTpaXKHbIC PEIICHHS
MPU3HABAJIUCH U TPUBOAMINCH B UCTONHEHHEe B Poc-
cui. MOXHO yTBEpXk/JaTh, YTO IO JaHHBIM BOIPOCAM
B Poccun crnoxmnace ycrosBmiasicss cyaeOHasi Tpak-
THKa, a pelIeHre Mo JAaHHOMY JIeTy SBISETCS CKopee
WCKJTIOUEHNEM, HEXKEIH MPaBIiIoM. Takke mpexaeBpe-
MEHHO M HEBEPHO ObUIO GBI TOBOPUTH O KPUTHUECKOM
OTHOIIIEHUN POCCHUHCKUX CYIOB K MEXIyHAPOTHBIM
apOUTPaXKHBIM PEUICHUSM B IEJIOM U PEUICHHUSIM Cy/a
MTII B wactHocTr. CoracHo uccnenoBanuo PAA',
B mepuox ¢ 2007 mo 2017 rom B pOCCHICKHE CYIbI
ObuTO TIOZAaHO 13 3asBIICHUN O IPU3HAHUU W TIPHUBEE-
HuU B ucnojgHenue pemennii cyna MTII. Tonbko B Tpex
CiTy4asx B TMPU3HAHUU W TPHUBEICHUH B HCIOJIHEHHE
pereHuii ObT0 OTKa3aHO, IPY ATOM HH OJIMH U3 TaKUX
OTKa30B HE OBII CBA3aH C TMOPOKaMHU apOUTPaKHOTO
cornmammenusi. Cremyet, mpasaa, 3aMETUTh, YTO OTKa3bl
B OCHOBHOM ITPHUXOJIMITUCH HA apOUTPa)KHbIC PEIICHUS
C JIOCTaTOYHO BBICOKOM CyMMO criopa.

[IpumedarenbHO, 9TO MapayIeNbHO ¢ HACTOSAIINM
JICJIOM aHAJIOTUYHbIE BOMPOCH (00 MCTIOTHUMOCTH TH-
MOBOH apOouTpaxHoi oroBopku cyna MTII u nomyctn-
MOCTH COITIACOBAaHMA MeCTa apOWTpaka, OTIMYHOTO
ot MecTta HaxoxaeHus cyga MTII) paccmarpuBamuck
ApbutpaxusiM cynoM 3anaaHo-Cubupckoro okpyra'l.
Cya mpu3Ha, YTO UCTIOHUMOM SIBIISIETCS] OTOBOPKA, CO-
JieprKalasl CChIIKY Ha apOUTPaKHBIA persiaMeHT cya
MTII. He BbI3BasIO BONPOCOB y CyJa U TO, TO YTO CTO-
ponsl BeiOpann Beny (a me Ilapmk) B kauecTBe MecTa
apoutpaxa.

[To cyTn, B 01HO U TO e BpeMs B pa3HBIX pPeru-
oHax Poccum cympl mpuIim K mpsiMO TPOTUBOTIONOXK-
HBIM BBIBOAAM [0 aHAJIOTHYHBIM BOTIPOCAM.

byayuwiee cynebHoM NnpaKTUKU
Mo BOMpPOCaM TOJIKOBaHUSA
ap6uTpaKHbIX cornaLleHum

Hecmotpss Ha TO 4TO, 3a UCKJIIOUYEHHEM pellle-
HUS 110 JAHHOMY JIeITy, B IIEJIOM POCCHICKast cyeOHas
MpaKTUKa 1UIa 10 MyTH TPU3HAHUS TUIIOBBIX OTOBOPOK
apOUTPaXHBIX MHCTUTYTOB, B KOHIIE MPOILIOTO Toja
BepxoBupiit cyn PO pemmn Gojiee 4eTKO MPOSCHUTH
JIAaHHBIH BOIPOC.

26 mexabps 2018 roma BEIIEN MOATOTOBICHHBIN
Bepxosnbim cynom PO 0030p pakTHKH pacCMOTPEHHUS
CyJlaMU JIeTl, CBA3aHHBIX C BBIMOJIHEHUEM (YHKIHUH CO-
JIEHCTBUS U KOHTPOJISI B OTHOLLIEHUH TPETEHCKUX CYI0B
1 MEXyHAPOIHBIX KOMMEpUYECKUX apouTpaxkeit. B 1.
5 manHoro o03opa BepXoBHBIM Cya ykazaa ClIEAyro-
mee: «ApoumpasicHoe coenauwieHue cmopon 002080pa,
coomgemcmsyroujee  apoUMpa*CHOMY — CONAUEHUIO,
DEKOMEHOOBAHHOMY CAMUM CO2ILACOBAHHBIM CIMOPOHA-
MU ApOUMPAXHCHBIM YUpercOeHUuem, A8IAemcsa UCHOIHU-
MbIM. Bce comMHeHuss 8 UCHOIHUMOCIU ApOUMPAHCHO-
20 cozanauienus 6 coomeemcemeuu ¢ 4. 8 cm. 7 3axona
00 apoumpadsice, n. 9 cm. 7 3axona o medxncoyHapooHom
KOMMepUecKoM apoumpasice OO0ANCHbI MOIKOBAMbCA
6 NOb3Y €20 0eliCM8UMeNbHOCMU U UCHOTHUMOCIUY.

JlaHHOE pa3bsSICHEHHE NPU3BAHO OKOHYATEIBHO
pa3penuTh BONPOCH! TOIKOBAHUS THITOBBIX apOUTpaK-
HBIX OTOBOPOK W 3aIlUTHUTHh PEKOMEHIOBAaHHBIE apOu-
TPaXHBIMH WHCTUTYTaMH OTOBOPKHU OT WX HEMPaBUIIb-
HOU MHTEpIIpETALIY.

B nenom Bepxoubiit cyn PO B ayxe HemaBHO
BHECEHHBIX TOMPaBOK B 3akoH PO «O mexmyHapo-
HOM KOMMEPYECKOM apOWTpaskey» MpPHU3BaJl CYIbI TOJ-
KOBaTh apOUTPaXKHBIE COMVIANIICHHUS B TPOApOUTPaKHOM
MaHepe W NpY HATUYNUW JFOOBIX COMHEHUH MCXOAWTH
13 UX ACUCTBUTEIBHOCTU U UCTIOJIHUMOCTH, YTO JAOJDK-
HO TIO3UTHBHO CKa3aThCs Ha CyAb0e MHOCTPAHHBIX ap-
OoutpaxHsIx pemennii B Poccun.

?Cm., 6 wacmnocmu, 0eno 0 poccuticko-cunzanypckom apoumpasice. Onpedenenue Apoumpasicnozo cyoa 2opoda Mockaol
om 5 mas 2017 200a no oeny Ne A40-219464/16-52-430 noodepacaro nocmarosnernuem Apoumpasicnoeo cyoa Mockosckozo
oxpyea om 19 utons 2017 2o0a u onpedenenuem Bepxosrnoeo cyoa P@ om 13 nosops 2017 2o0a.

10 Onpeoenenus Bepxosnozo cyoa P® om 20 nosaops 2014 200a Ne 308-2C14-4570 u om 27 urons 2016 2o0a Ne 310-DC16-
6467, nocmarnosnenue Apoumpasicnozo cyoa Llenmpanvroco okpyea om 24 ¢espans 2016 cooa Ne @10-42/2016 no oeny Ne
A83-2596/2012, nocmanoerenue Apoumpasicnozo cyoa 3anaono-Cubupckozo oxkpyea om 19 sneaps 2018 2ooa no deny Ne
A81-4101/2016, nocmanosrenuss ®PAC Mockoeckoeo oxkpyea om 27 dexabps 2012 200a no oeny Ne A40-101021/12-56-942
u om 19 nosiops 2007 200a Ne KI-A40/11699-07 no deny Ne A40-20227/07-28-146, nocmarnosnenue Apoumpasicrnoeo cyoa
Cesepo-3anadnoeo okpyea om 30 Hosiops 2017 200a no deny Ne A56-92816/2016.

1 ITocmanoenenue Ipesuouyma BAC P® om 16 utons 2013 200a Ne 2572/13.
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Ob30OP CYLAEBHbIX
PELUEHUWN PO

Banepus NuenuHuesa

CTOPOHA, HE 3AAABUBLLASA XOOATANCTBA

B TPETEMICKOM CYZAE, HE BMPABE
CCbINTIATbCA HA HAPYLLUEHWE TTIPUHLIATIA
BECIMMPUCTPACTHOCTU APBUTPOB

Homep aena B rocyaapCTBEHHOM cyae:
A40-158194/18.

CTopoHbI criopa:

OO0 «BeneccTpoii» (Poccus) - 3asBUTENb B FOCY4aPCTBEHHOM CYAE, UCTEL, B
TPeTeNCKOM cyae;

MAO «®CK E3C» (Poccus) - 3aMHTEpeCcOBaHHOE JIULLO B FOCYAapCTBEHHOM CyAge,
OTBETYMK B TPETENCKOM Cyae.

PaspeluaBLunii cnop TpeTenckum cya,
ApbuTparkHbin ueHTp npu PCIIT.

MpeacTaBuTeNn CTOPOH B TPETENCKOM Cyae:
H/na.

ApbuTpsl:
M. KO. CaBpaHckuit (NnpeacepaTens cocTaBa apbutpos), M. 3. Mak, A. B. 3amasuit.

MpepcTaBUTENN CTOPOH B rOCYAapCTBEHHOM CyAe:
00O «Benecctpomns: O. H. LUTpurens.
MAO «®CK E3C»: C. B. MNaLuxos.

Cyabu, BbiHECLLME peLLUEeHUE B FOCYAapCTBEHHOM cyae:

MepBasa nHctanumsa: T. H. MwaHoBa.

KaccaumonHas nictadums: H. FO. lyHaesa (npeacesaTtenscTeytowmii cyabs), C. B.
KpacHoga, J1. B. ®eaynosa.
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00O «Beneccrpoii» 00paTuiochk B ApOUTpaXkKHbBIN
ueHtp npu PCIIIT ¢ UCKOBBIM 3asiBIEHUEM O B3bl-
CKaHUM HEOCHOBATEILHOTO O0OOTallecHUs B BUJE
crouMoct Mebenn, mocrtaBiaeHHO TTAO «PCK
ESBC» B pamkax ucnonHeHus norosopa 2012 rona,
a TakKe TMPOIEHTOB 3a MOJb30BaHUE YYXKUMMU Je-
HEXXHBIMU CpeIcTBaMU (BCEro TpeOOBaHUIA HA CyM-
My okoio 300 TeIC. pyo.).

17 anpens 2018 roma TpeTelcKuit cya B cocTa-
Be M. 1O. CaBpaHckoro, M. 3. ITak u A. B. 3ama-
3Us, ACUCTBYS MO periaMeHTy ApOUTPaKHOTO LIeH-
Tpa mpu PoccuiickoM cor3e MpOMBIIUIEHHUKOB
U MpeANpUHUMATeN e, 0TKa3aa B yIOBICTBOPEHUU
tpeboBanuii OO0 «Beneccrpoit» k [TAO «®CK
EBCo».

00O «Benecctpoii» mogaio 3asBiaeHUE B Ap-
OUTpaxXHbI cyn ropoga MockBbl 00 OTMEHE pellie-
HUs TpeTreiickoro cyma. OcmapuBas BbIHECEHHOE
TpeteiickuMm cynom peiieHue, OO0 «BeneccTpoii»
yKaszajgo, 4TO OHO OBUIO BBIHECEHO TIO CITOpY,
HE TIPEIyCMOTPEHHOMY TPETEHCKUM COTJIAllIEHUEM,

e  OB30P CYEBHbIX PELLIEHNM P® | OB30OP NMPAKTUKMN

a Tak>Ke HapyllaeT moJjioxkeHus cT. 18 PenepaabHOTroO
3akoHa «O0 apOouTpaxke»' 0 HE3aBUCUMOCTH U Oec-
MPUCTPACTHOCTU apOUTPOB, AUCITO3UTUBHOCTH, CO-
CTSI3aTEIbHOCTU U PABHOM OTHOIIIEHUY K CTOPOHAM.
JlaHHOE HapyllleHUe BBIPa3WJIOCh B TOM, YTO OJIWH
U3 apOUTPOB, MPUHUMABIINX Y4acTHEe B pa3dbupa-
TeJbCTBE Aena B ApoutpaxHom reHtpe npu PCIIII,
npencrapisi nHTepech [TAO «DCK EDC» B cyneo-
HBIX CITOpax ¢ MOAPSAYNKAMU.

23 okTs10ps 2018 roga ApOUTpakKHBIN CyI ro-
poma MoCKBBI OTKazaj B 3asiBIeHUM 00 OTMEHE
pewmieHus Tpeteiickoro cyma PCIIIT. Cya ykazan,
yro OOO «BenmeccTpoii», obpalasicb B TpeTeii-
CKUIA Cy/, HE COMHEBAJICS B HATUYUU KOMITETEHIIUN
Y TPETEICKOTO Cy/la Ha paCCMOTPEHME CIIOpa UMEH-
HO B yKazaHHOM mnopsinke. Kpome Toro, 3asBUTeINb
He IoKasaj, 4YTO OJWH M3 apOUTPOB IPEACTaBIISII
nHTtepechl [TAO «DCK EDC».

ITo utoram paccMotpenus 8 pespais 2019 rona
ApOuTpaxHblii cyn MOCKOBCKOTO OKpyra OCTaBWJI
pelieHue cyaa nepBoil MHCTAHIIMK B CUJIE?.

YKJIOHEHWE OT NPEOOCTABJIEHUNA

OPUTVNHAJIA OOITOBOPA TNMPU3HAHO

HNOKA3ATEJIbCTBOM OTCYTCTBUA

TPETEMCKOI'O COIMTALLUEHUA

CtopoHbI cropa:

peLLEeHNIO TPETENCKOIo Cya;

PaspeluaBLumnii cnop TpeTemckum cya,:

Homep pena B rocyaapctBeHHoM cyae: A40-254046/17-83-1668.
3A0 «ArponpomMnpoeKT» (Poccus) - 3asBUTE b B rOCYapCTBEHHOM CYe, AO/HKHUK MO
OO0 «Copeicteue» (Poccns) - 3aMHTEpPECOBaHHOE SINLLO B FOCYAapPCTBEHHOM CYyAe,

KpeauTop Mo peLleHnto TPETENCKOro cyaa.

[MoCTOAHHO AENCTBYIOLLNIA TPETENCKMI cya, «PocapbuTpaxk».

I @edepanvhuiii 3akon om 29 dexabps 2015 eoda Ne 382-D3 «O6 apbumpace (mpemeiickom pazbupamenscmee) 6

Poccuiickoit Dedepayuu».

2 [Tocmanosaenue Apoumpaicrozo cyoa Mockosckoeo okpyea om 8 gpespans 2019 eoda no deay Ne A40-158194/18
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H/n.

ApbuTpbl:
H/n.

MpepcTaBuUTENIN CTOPOH B TPETEMNCKOM Cyae:

MpeacTaBuTENIM CTOPOH B rOCYA,apCTBEHHOM CyAe:
3A0 «ArponpomnpoekT»: A. O. MakbIrvH.
OO0 «Copenctemer: NnpeacTaBUTE b HE ABUICS.

Cypnbs, BbIHECLLUUM peLleHne B rocygapcTBeHHoM cyge: B. 1. CopokuH.

ApOuTpaxkHblii cyn ropoga MOCKBBI CBOMM
omnpenenaeHreM ot 1 despansa 2019 roma' oTMeHMT
pellleHre, BBIHECEHHOE KOJIJIErMeil apOUTpOB MO-
CTOSTHHO JIeCTByIOIIEro Tpereiickoro cyma «Po-
capOuTpax» MO CIOPY MEXIY ABYMSI POCCUMCKUMU
ob6mectBamMu. ITOCKOMBKY KpeaUuTOp IO PEIICHUIO
TPETEMCKOTO CyIa, KaK U TPETEMCKUM CyII, YKIIOHSII-
csl OT MpPeloCTaBICHNSI OpUTMHAJIa TOrOBOpa 3aiimMa
U TPETEUCKOW OroBOPKM, HA OCHOBAHUU KOTOPOW
ObLT ToJaH UCK B «PocapOuTtpax», rocynapcTBeH-
HBII CyIl TIpUILIEe] K BBIBOLY 00 OTCYTCTBUM MEXIY
CTOpPOHAMU HajiexaluM o0pa3oM oMOpMIEHHOTO
TPETEMCKOTO CoTIallleHus .

3A0 <«ArpomnpoMIIpoeKT» 00paTUIIOCh B TOCY-
JIapCTBEHHBIN cya ¢ TpeboBaHUEM 00 OTMEHE pellie-
Hus [TITC «Pocapbutpax», B COOTBETCTBUHU C KO-
TOPBIM C aKIMOHEPHOro obiecTsa B mojbryy OO0
«CopeiicTBue» OBLIM B3bICKAHBl 3aJ0DKEHHOCTD
U TIEHS MO JOTOBOPY 3aiiMa, a TaKXKe TPETEUCKUI
cbop (Bcero Ha cymMmy okoJio 1 MitH py6.). O pelie-
HUU TPETEMCKOTO Cyla 3asiBUTEIO CTaJI0 MU3BECTHO
U3 MaTepualioB OCTaBJIEHHOIo 0€3 pacCMOTPEHUS
paHee aena o Bbitadue OO0 «ConeiicTBre» MCTION-
HUTEJIBHOTO JINCTA Ha MPUHYAUTEIBHOE MCITOJHE-
HUE peIIeHUsI.

3agBurenb (3AO «ArponpoMMIpoeKT») coca-
cs Ha TO, YTO HUKAKMX JOTOBOPHBIX OTHOIICHUI
MEXITy HUM W KpeAuTOpoM Mo pelreHuto «Pocap-
OuTpaxka» He CYIIECTBOBAJIO, KaK M B3BICKAHHON
¢ Hero 3agookeHHocTH. [lpencraBurenb 3A0 «Ar-

POIIPOMIIPOEKT» YTBEPXKAad, 4YTO HUKAKWUX Jie-
HEXXHBIX CPEJCTB MO JOTOBOPY 3aiiMa He Tojydal,
a 00 MMeBIIEM MECTO CyAeOHOM pa3doMpaTelbCTBE
B TPETEMCKOM CyJie OOIIECTBO HEe OBbLIO M3BEILEHO.

3A0 «ArpornpoMIIpoeKT» yKa3ajlo B XOAe pa3-
OupaTenbcTBa Jejia Ha TO, YTO CAMOCTOSITEJBLHO
3aTpeOOBaIo B TPETEMCKOM Cyle OpUTUHA WU 3a-
BEPEHHYIO KOMUIO PeIlIeHUs TPETECKOro cyaa, of-
HaKO IOKYMEHTBI B aJipec 3asiBUTES1 HE TTOCTYITUJIU.
B uensix mpoBepkM AOBOIOB 3asiBUTENST 3aMHTEPE-
COBaHHBIM JIUIAM OBIJIO TIPEAITMCAHO ITPEACTABUTh
Ha 0003peHue cyJa OpUTMHa J0roBopa 3aiiMa, of-
Hako HU OOO «CopeiicTBre», HU UHbBIE 3aMHTEpe-
COBaHHbIE JIMIAa HE UCIIOJHUIM TpeOOBaHUE Cyna.
B Marepuanax meja B TpeTeiCKOM CyJie TOTOBOD 3a-
iMa Tak:ke He ObUT oOHapy:keH. [To kornuu gorosopa
MPOBECTU CYAEOHYIO 9KCIIEPTU3Y 0Ka3aJI0Ch HEBO3-
MOKHBIM.

Ha ocHOBaHMU BBIIICU3I0XKEHHOTO CYI ITPU-
IIeJT K BBIBOAY, UTO IOBOJHLI 3asiBUTE/ISI HEe OBLIN
JIOKYMEHTAJIbHO OTIPOBEPTHYTHI, a Yy4YacTBYIOIIIUE
B JieJie JIIia YKJIOHUJIUCH OT TPeIOoCTaBICHUS He-
00X0AMMBIX oKa3areabeTB. [To MHeHMIO cyna, He-
3aKJIIOUEHUE JO0roBOpa 3aliMa U TPETEeMCKOro co-
[JIAllIeHUs O Tiepenave eia B TpeTeHCKUiA ¢y ObLIOo
nokazaHo. [Ipu Takux oOCTOSITebCTBAX pellcHUe
TTATC «Pocapbutpaxk» MoaIekKuT OTMEHE.

! Onpedenenue Apoumpancroeo cyda eopooa Mockevt om I ghespans 2019 eoda no deay Noe A40-254046/17-83-1668.
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CIMNMOPbI O TPYOAOBbLIX OTHOLUEHUNAX
KJ1YBOB CO CIMNMOPTCMEHAMW HE BXOOAT B
KOMMNETEHUWNKO APBEUTPAXXHbBIX CYOOB

Howmep pena B rocyaapcteeHHoM cyae: A40-305330/2018-63-2542.

CTopoHbI cropa:

HekomMMepueckoe napTHepcTBo «CnopTuBHbIM Ky6 «Cynepaura» (Poccus) -
3a8BUTE/Ib B FOCYAAaPCTBEHHOM CYAE;

accoumaumsa «Myxkckoi Bonenb6onbHbIN KNy6 «benoropbe» (Poccus) -
3aMHTEepeCcoBaHHOE /L0 B FOCYAAaPCTBEHHOM CYAE;

obulecTBeHHas opraHmnsaums «Bcepoccuiickas pegepaums soneinbona» (Poccus) -
3aMHTEepeCcoBaHHOE /L0 B FOCYAaPCTBEHHOM CYAE;

A. A. Cemblwwes (Poccus) - 3aMHTEPECOBaHHOE JIULLO B rOCYAapCTBEHHOM Cy/I€.

PaspeluaBLuuii cnop TpeTemckum cya,:
ApbuTpaxk npu Bcepoccurickon dpeaepaumm Bonenbona.

MpeacTaBuMTENN CTOPOH B TPETENCKOM CyAE:
H/na.

ApbuTpsli:
FO. H. lOpbeB (npeacepatens apbutpaxka), B. A. bepesos, E. E. Ky3HeL,oB.

MpeacTaBUTEIN CTOPOH B roCyAapCTBEHHOM cyAe:
HekomMmepueckoe napTHepcTBo «CnopTuBHbIN KNy6 «Cynepsivra»: npeacTaBuTe b He

ABUJICS.
Accoupaums «My>kckoi BonenbonbHbIN KNy6 «benoropbex: NpeacTtaBUTENb HE
ABUJICS.

O6uiecTBeHHas opraHmsaums «Bcepoccuiickas deaepaums sonendonar: 3. A.
TpudoHoBa.

A. A. CeMblLleB: npencrtaBnTesib HE ABUJICA.

Cyabs, BbIHECLLINI peLLeHne B rocyaapCTBEHHOM cype:
T. H. NwaHoB.a.

CrnoptuBHblii Kiyd «Cymepiura» o0OpaTwiicsli HO pellieHME O MEepexoic OJHOTO U3 CIIOPTCMEHOB
B ApOuTpakHbIi ¢yl MOCKBBI € 3asiBJIeHMEM 00 OT- B CIIOPTUBHBIN Ki1yo «benoropne». CBouM omnpee-
MeHe pellieHus apouTpaxa npu Beepoccuiickoii pe- aeHuem ot 8 (peBpans 2019 roga' rocynapcTBeHHBIN
Jiepalluu BoJsieiibosa. ApOuTpaxkeM OBbLIO BBIHECE-  CYJ MPEKPATUII MTPOU3BOJICTBO 110 JCITY.

! @edepanvhbiii 3axon om 4 dexabps 2007 2oda Ne 329-D3 «O ¢puzuueckoii kyavmype u cnopme 6 Poccuiickoii Pedepayuu.
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B cooTBeTcTBUU C MOJIOXKEHUEM 00 apOUTpaxe
npu Becepoccuiickoii penepauvu Boseridosa, apou-
Tpax, pelleHue KOToporo 0bu10 ocriopeHo «Cyriep-
JINTOW», SIBJIIETCS opraHoM mpu Bcepoccuiickoit
(enepaumu Boseitboa, CO3MaHHBIM JUISI OCYIIECT-
BJCHUST JOCYIeOHOTrO pa3pelieHusl CIOPOB, BO3-
HUKAOIIUX MEXAY CIIOpTCMEHaMU, (PU3KYIBTYp-
HO-CIIOPTUBHBIMM ~ OpTaHM3aLMsSIMU,  WICHAMU
denepau U WHBIMUA (GU3WYECKUMUA W IOPUIN-
YeCKMMHM JIMIIAMW, TIPUHUMAIOIIMMM  yJacTue
WJIM UMEIOIIMMU OTHOIIIEHUE K O(pUIIMaTIBHBIM POC-
CHUICKUM COPEBHOBAHUSIM I10 BOJICHOOITY, yCTparBa-
eMbIM (eaepalueii.

PaccmatpuBas 3asiBieHUE CIIOPTUBHOTO Ky0a,
roCyIapCTBEHHBIN Cy/ yKasal Ha TO, YTO apOUTpax
npu Bcepoccuiickoil denepauuu Boseiibosa siB-

JISIETCS OPTraHOM, OCYIIECTBIISIIOIIUM TOCYAeOHBII
MOPSIOK YPETYJIUPOBAHUS CIIOPOB B COOTBETCTBUU
¢ @enepanbHbIM 3aKOHOM «O (DU3UIECKON KYJIBTY-
pe u criopte B PM»2, U3 penieHUsT JTaHHOTO YIPeK-
JIEHUST yCMaTPUBAETCS, YTO MIPEAMETOM CITopa sSIBJIsI-
JINCH TPYAOBBIC OTHOIICHMUS, CJOXMUBIIUECS MEXITY
KJIyOOM ¥ CIOPTCMEHOM, W MOCJIEACTBUS PACTOPKE-
HUSI TpydoBoro noroBopa. OMHAKO paccCMOTpEHUE
TPYAOBBIX CIIOPOB HE OTHOCUTCS K KOMIIETEHIIUU
TOCYIAPCTBEHHOTO apOUTPaXKHOTO CY/I.

Ha ocHoBaHMU BBHIIIEU3IOXKEHHOTO CY/ TpH-
1IeJT K BBIBOJY O TOM, UTO 3asiBJICHUE CITOPTUBHOTO
knyoa «Cynepavra» He TOMJIEKUT PacCMOTPEHUIO
B apoutpaxkHoMm cyne. [lo utoram paccMoTpeHUs
TPOM3BOJICTBO 10 JIeJTy ObLUIO MPEKPAIIEHO.

[NTPABO OB>XXAJIOBAHWA B

KACCALLMWOHHOM TNMOPAAKE NMPN3HAHO

TOJIbKO 3A JIMULAMW, YbW TMPABA

HEMNOCPEAOCTBEHHO 3ATPOHYTbI

PELLEHWEM CYOA

CtopoHbI criopa:

B roCcyapCTBEHHOM CY/€;

PaspeluaBLunii cnop TpeTenckum cya,

H/n,.

Homep aena B rocyaapcTBeHHoM cyae: A56-23769/2013.

000 «XoxTnd MpoeKTeHTBUKIOHT TM6X» (PPl - 3ad9BUTE/Ib KacCaLMOHHOM anobbl
000 «XoxTnd [desenonmeHT PyccnaHgy (Poccus) - 3asBuTeNb B Cyae NepBoi
WMHCTaHLMK, KPeaMTOP MO PELLEHNIO TPETENCKOro Cyaa;

000 «MHBecTMUMOHHas KoMnaHua «[ynkoBckas» (Poccus) — 3aMHTEpecoBaHHOE NLLO
B rOCYJapCTBEHHOM CY/e, AO/I)KHUK MO PeLLeHUIo TPETENCKOoro cyaa.

ApOUTparkHbIN MHCTUTYT Toproomn nasaTbl ropoaa CToKrosbma.

MpepcTaBUTENN CTOPOH B TPETENCKOM Cyge:

2@edepanvruiii 3akon om 4 dexabps 2007 200a No 329-D3 «O puszuueckoii kyromype u cnopme 6 Poccuiickoti Pedepayuu».
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ApbuTpbl:
Kpuctep Conepnyna, Kpuctep AaHnanbccoH, Bunbam E. batnep.

MpepcTaBUTENN CTOPOH B rOCYJ,apCTBEHHOM cyae:

000 «XoxTud MNMpoekTeHTBUKAOHT TMOX»: KO. A. MaHoxuH, A. C. IyTues.
000 «XoxTnd OdesenonmeHT Pyccnangy - A. B. KysHel0B (KOHKYPCHbI
YyNpaBAsoLLMIA).

OO0 «MHBecTUUMOHHasA koMnaHus «[lynkoeckas» — A. O. Mawopoga, U. U.

[y6posckas, E. M. BonTeHKoBa.

C. M. KpoTos.

E. B. Borono6osa, IN. KO. KoHCcTaHTUHOB.

Cyabu, BbiHeCLLME peLleHne B rocyaapCTBEHHOM cyae:
MepecMoOTp MO BHOBb OTKPbLIBLUMMCS 06CTOATENILCTBAM B CyAe NepBOA MHCTaHLUK:

Cyn kaccaumoHHon nHcTaHumu: O. KO. HedepnoBsa (npeacenatesibCTBYOLLNMN CyAbs),

IIpn paccMoTpeHUM KacCallMOHHOM Kajo-
0b1 Hemelkoro Maxoputapuss OOO «XoxTud
HesemonMeHT Pyccrmang»  ApOUTpakHbIN  Cynl
CeBepo-3anaHOr0 OKpyra MpUIIe] K BBIBOMY,
YTO y4YaCTHUK OOIIECTBA HEe MMeeT TpaBa o0xKa-
JIOBaTh pellleHre, eCcM OH He MPUHUMAJ y4acTus
B 3acelaHuM, HE XOJaTaliCTBOBAJI O MPUBJICUYCHUU
B KayecTBe 3aMHTEPECOBAHHOTO JIMIIA, a TakXke
€CJIM TIPUHSITOE TOCYAapCTBEHHBIM CYIOM pEIIeHUE
HE 3aTparuBaeT HEMOCPEICTBEHHO ero MpaB 1 00s-
3aHHOcTel. K TakoMy BBIBOIY TIpHIIIE] KacCallMOH-
HBII Cya B cBoeM omnpeneaeHun ot 12 despans 2019
rozaa'.

Mexny pocCUICKUM JTOYEPHUM TIPEAMPUSATH-
eM Hemenkoro OO0 «Xoxtud ITpoeKTeHTBUKITIOHT
IM6X» u OOO <«MHBecTULIMOHHAsI KOMIAHUS
«ITynkosckasi» B 2010 roay ObLI 3aKJII0YEH JOTOBOD
Ha yInpaBjeHHME TPOEKTOM Ha TMpeaBapUTEIbHON
CTaJuU W CTaJUU TMPOCKTUPOBAHUS B OTHOIICHUU
00BbEKTOB, MHGMPACTPYKTYPhI, a TaKXKe ITUICPCKUX
LIECHTPOB TaKuX KoMmMaHuii, Kak Mercedes-Benz
u Porsche. CorinacHo omHOMY U3 ITyHKTOB I0TOBOpa,
B cllyyae pa3HOIJIaCUii CTOPOHBI IepeaaloT CIOPbI
u3 goroBopa B apoutpaxk B CTOKToIbME I pa3pe-

IIEHUST B COOTBETCTBUM C apOUTPAKHBIM pErJlaMeH-
TOM JAHHOTO apOUTPaXKHOTO MHCTUTYTA.

C uckoM B tpeteiickuii cyn mpotuB OO0 «1H-
BecTMLIMOHHAs KomraHust «IlyiakoBckas» o0Opa-
tnocb OO0 «Xoxtud JesenonMmeHT PycciaHm».
CTOKTOBbMCKMIA apOUTpaX YIOBJIETBOPWI B IOJI-
HOM 00beMe ero TpedoBaHUS Ha CyMMY CBbIlE 4,5
MJIH eBpo. MHBeCTUIIMOHHASI KOMIIAHUS HE UCTION -
HUJa BBIHECEHHOE pellleHue, B ¢Bs3u ¢ yem OO0
«Xoxtud HesenonmeHT Pyccnanm» oOpaTuUiioch
B TOCY/IapCTBEHHBIN Cy/ ¢ TPeOOBaHMEM O €ro TPU-
HYAUTEIbHOM MCTToJHeHUU oceHblo 2013 roaa. Tpe-
OoBaHMS 3asIBUTENIST OBbLIA YAOBJIETBOPEHBI CYIOM
MEepBOil MHCTAHLIMU, OIpeAesieHue KOTOPOTO ObLIO
BITOCJIEICTBUM OCTaBJIEHO 0€3 MU3MEHEHUI Kaccallu-
OHHBIM CYJIOM.

B wutone 2018 roma OOO «Xoxtud Hesesno-
nMeHT PyccinaHa» ObUIO TIpU3HAHO OAHKPOTOM,
B OTHOIICHUM HET0 OBbUIO OTKPBITO KOHKYPCHOE
MPOM3BOICTBO T10 YIPOILEHHOM MPOoLeaype.

B okta6pe 2018 roma rocymapCTBEHHBINH Cya
nepecmoTpen pemreHue oT 2013 roga mo MHUIIMATH-
BE MHBECTULIMOHHOI KOMITAHWM T10 BHOBb OTKPBIB-
mumMcs obcrtositenbeTBaM. CyaoM OBLIO YCTaHOB-
JIeHO, 4To reHepaibHblil qupektop OO0 «XoxTtud

! Onpederenue Apoumpaxncroeo cyoa Cesepo-3anadroeo okpyea om 12 gespans 2019 eoda no deny Ne A56-23769/2013.
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HesenonMenTt Pyccnanm» E. A. PamaeBa, a Takxke
corpynHuku komnaHuu B. JI. CokojioB u A. A.
EdpemoB coBepiimin MOKyIIeHUE HAa MOIIEHHM-
YeCTBO B 0CO0O KPYIHOM pa3Mepe, HaMepeBasiCh
co31aTh BUJIAMMOCTb HAJJICXKAIlero BHITTOJTHEHUS
paboT MO JAOTOBOPY IS MOJYyYEHUS] BO3MOXHOCTHU
XuieHus aeHexHbIX cpeactB OO0 «MHBecTuin-
oHHas1 KommaHusl «IlynkoBckas». B wyacTHoCTH,
repecMaTprBasl pellieHrue 1Mo BHOBb OTKPBIBIIMMCSI
00CcTOATENbCTBAM, CY/A TPU3HAJ, 4YTO YyKa3aHHbIC
JIUIla TIOATOTOBMJIM TPOEKTHYIO JTOKYMEHTAIIUIO,
HE COOTBETCTBYIOIIYIO 3alaHUIO 3aKa3uMKa, IMepe-
JIaB € MHBECTULIMOHHOW KOMITAHWM C 3aBEPECHUEM
0 KOPPEKIUU TOATOTOBJIEHHON MPOEKTHOW TOKY-
MEHTAIlUXM B MOMEHT MPOXOXKIECHUS MPOCKTOM TO-
CyIapCTBEHHON aKcHepTu3bl. s 1ieseil mpoxox-
JIEHUsI 3KCHEePTU3bl TeHepaabHblil aupekTtop OO0
«Xoxtu@ esemonmeHT PyccinaHa» v ero COTpyaIHU-
KU canbcudumpoBaIn JOMOJHEHNE K IPOSKTHOMN
JOKYMEHTAIIMW, TIPU 3TOM PEajbHO BHITTOJTHEHHBIC
pabOoThl HE COOTBETCTBOBAIM HY 3aJaHUIO 3aKa3uu-
Ka, HU pa3pelleHNnIo Ha CTpouTeabcTBO. HecMoTps
Ha Tocjeaylolme TpeOboBaHUSI CO CTOPOHBI MHBE-
CTUIIMOHHOM KOMITAHUH O BBITIOJIHEHUU PA0OT B CO-
OTBETCTBUHU C 3aJaHUEM U JTOKYMEHTAIlMel, pyKo-
BOJICTBO OOIIIECTBA MPOAOJIKAIO OTCTYNAaTh OT HUX,
cTpeMsICh M30eXaTh JMITHUX pacxomoB. Hakonerr,
OCJIe U3TOTOBJIEHUS PYKOBOJCTBOM OOIIIECTBA MO~
JIOXKHOTO COTNPOBOIUTEIBLHOIO IMUChMa C OTMETKOM
0 TIOJIYYeHUM KOMIUIEKTa JOKYMEHTOB, TOITBEPXK-
JAIOIIMX COOTBETCTBHE UTOTOBBIX PE3yJbTaTOB pa-
6ot pokymeHTaluu, OO0 «Xoxtud deBesonMeHT
Pyccnang» obpatunoch K OO0 «MHBecTULIMOHHAS
komrmaHus <«[lyJlkoBckasi» ¢ TpeOOBAaHMEM O BbI-
IU1aTe IEHEXHBIX CPENICTB, a TOCe — B TPETEUCKUM
cyn. Bo BpeMs paccmoTpenust ciopa B CTOKToJIbMe
HCTLIOM ObUIM TIPEIbSBICHBI IMOIOXKHbBIE TOKYMEH-
ThI, TIOATBEPKAAIOIINE COOTBETCTBME BBIMOJHEH-
HBIX IKOOBI HaJJIexKalluM o0pa3oM padoT 3a1aHUIO,
a 3HayuT, HaMnuIue y OO0 «MHBeCTULIMOHHASI KOM-
naHus «[lyJkoBckas» AeHEXKHOro 00s13aTebCcTBa
nepen OO0 «Xoxtud HeeaonmeHT Pyccraanmy.
[Tocyie BBIICHEHUS TOCYIapCTBEHHBIM CYIOM BCEX
obcTosiTennbeTB npuHsToe B 2013 romy ompenene-
HUE O IPU3HAHWM PEIIeHUs TPETEeMCKOro cya ObLIo
OTMEHEHO, a B BbIJau€ MCIIOJHUTEIbHOIO JIMCTa
Ha MPUHYAUTEIbHOE NCTIOJIHEHNE OTKa3aHo.
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ITo3nHee B cya ¢ KaccallMOHHOM Kajloboii 00-
paTwiioch yxke HeMelkoe o011ecTBo «Xoxtud Ilpo-
€KTeHTBUKJIIOHT IMOX», He SBisIOLIeecs JIULIOM,
YYaCTBYIOIIMM B Jiejie. 3asiBUTEIb XXKaJo0bl moJaral,
YTO CTATyC MaxKOpUTApUs JaeT eMy IpaBo Ha 00xa-
JIOBaHUE PEILIeHUs] POCCUICKOTO rOCy1apCTBEHHOTO
cyna.

OpHako Cyi He coracuics ¢ JO0BOJAMM He-
meukoro OOO, ykazaB, YTO OHO HE y4acTBOBAJIO
B IepeCcMOTpe JeJia IO BHOBb OTKPBIBIIUMCST 00CTO-
SITeJIbCTBAM M HE 3asIBJISIIO XOAaTaiicTBa O TIPUBJIe-
YEHUU ero K y4acTUIO B pa30MpaTeabCTBE B KAaUeCTBE
TpeTbero auuia. bosee Toro, cyaeOHbIN aKT He ObLI
MPUHAT HETIOCPEJICTBEHHO O IMpaBaxX W 00sS3aHHO-
CTsAX oOlecTBa-MaxopuTtapusi. TpeboBaHus «Xox-
TUd ITpoeKTeHTBUKIIOHT IMOX» He ObLIM BKJIIOUE-
HbI B peecTp TpeOOBaHU KOHKYPCHBIX KPEIUTOPOB
ero JoyepHero oOlecTBa. 3asBlIeHUE HEMELKOM
KOMITAaHMHM O TIPUBJICYCHUU K CyOCHIMAapHOI OTBET-
CTBEHHOCTH HE paCCMOTPEHO, a pa3Mep OTBETCTBEH-
HOCTU HE YCTaHOBJICH.

Ha ocHoBaHUM BBILLIEU3T0KEHHOTO ApOu-
TpaxHbiii cyn CeBepo-3amajHoOro oOkKpyra Ipe-
KpaTw TPOU3BOJCTBO MO KacCallMOHHOW XajloOe
o0IllecTBA C OrpaHMYEHHOM OTBETCTBEHHOCTHIO
«XoxTtud IMpoekTeHTBUKIIOHT ITMOX>».
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» Penakiusi Arbitration.ru, AdHoc Arbitration # u PAA A 06bsiBstior KOHKYPC
Ha JIYJIIUi SMoA3u-Meccek Tpo (adyny (keiic) Konkypca PAA mo Apoutpaxky
OmnnaiiH:

E3 RAAEmojiChallenge2019 A

X B BaieM 3MOI3K-MeCCeIKe JOJIKHA packpbIBaThCs rpaduyecku ¢dadyna nena [V
Konkypca PAA o Apoutpaxy OHiaiiH, pa3MelleHHas 1o aapecy http://moot.arbitra-
tions.ru/upload/medialibrary/69a/RAA-Online-Moot-1V-Mock-Case-_-final.pdf.

2 Takxe HPUHUMAKOTCSI AMOI3U-MECCEIKU MO MpodaeMaTuKe apouTpaka, OTAeIAbHO
B3SITBIX MHCTUTYTOB U TIOHSITUH, CBSI3aHHBIX C apOUTpaXKeM.

© Ot omHOro yJaCTHMKA WM KOMaHIbl IIPUHUMAETCS He 00J1ee TpeX 9MOA3U-MECCeIKe.
I1pu ouieHKe Mecceakeii OyayT YYUThIBAThCS:

— JJaKOHUYHOCTb;

— OPUTHUHAJIBLHOCTD;

— YUTAeMOCTh (JOCTYITHOCTD TSI pacIIM(POBKU COOOIIIEHUS IITUPOKOI ayTUTOPUEN).

™) IToxanyiicta, IpUCHIIATE CBOM 3MOI3U-MeCCeIXM B rpadpuueckoM popmate (jpg)
BMeECTE C OTBETAMU Ha 3JIEKTPOHHYIO MOYTY ave.moscow@yandex.ru ¢ moMeTkoit «RAA
E-moji Challenge / KoHkypc amoa3n».

Cpok mpuemMa Meccemkeit — mo 15 ampenst 2019 rona.

KoHnkypc mpenycMaTpuBaeT TpU IIPU30BBIX MECTA.
7 TloGenuTenu moyyar mpussl oT PAA, a Iydiie Mecceiky OyayT OmyOIMKOBAHbI
B HallleM XypHaJie.
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PELLIEHME BC YKPAVHbI MO OENY «3BEPECT UICTEMT» | HOBOCTU

| PELLULEHWE BEPXOBHOI'O

CYOA YKPAUHDI MO OENY

«QO00 “OBEPECT UCTEUT”

(YKPAUHA) 1 OPYTUNE

NMPOTUB POCCUNCKOW

Cepzeli Ysapos,
Integrites, Kues,

OELEPALNN»

COBeMHUK

suBapst 2019 roga BepxoBHBIN cyn

YKpauHbl BBIHEC CBOE peIleHUE

B nmene Ne 796/165/2018 mo 3asB-

JICHUIO  YKPaWHCKON  KOMITaHUU
«DOBepect Uctelit» u 18 npyrux 3asBuTesieil o mpu-
3HAHUU U TIPUBEICHUY B UCTIOJIHEHUE PEIICHUS NH-
BECTUIIMOHHOTO apbuTpaxa MnpoTuB Poccuiickoii
®epaepanuu. JlaHHOE €10 SIBISIETCSI OTBETBJACHUEM
cepuu e, KOTOpble ObUIM MHUIIMMPOBAHBI YKpa-
MHCKUMM MHBECTOPaMU C 1IeJIbIo B3bicKaHus ¢ PO
KOMITEHCAllUW 3a aKTUBBI, 3KCIPONPUUPOBAHHbBIC
B KpbiMmy nocie coobituii 2014 ropa.

ApOuTpaxkHoe pa3oupaTesbCTBO IO ey «DBe-
pect McreidiT» cTano mepBbBIM Cpeay TaK Ha3bIBae-
MBIX KPBIMCKUX JIeJI, TI0 KOTOPOMY ObLIO BBIHECEHO
OKOHYAaTeJbHOE apOuTpakHoe peleHue. B pere-
Huu ot 2 masg 2018 roga apOUTpaKHBIM TpUOYHaT
MPU3HAJ HapylIeHWEe IBYCTOPOHHEIO0 WHBECTULIM-
OHHOTO JO0TOBOPa CO CTOPOHBI PM 1 mpucyaua ucT-
1am 6oJjiee 159 MJIH 1071, KOMIIEHCALIMY U MTPOLIEH-
TOB (Jajiee — apOUTpPaXKHOE pellieHue).

Hecmotps Ha 1O uro PD oGXkayoBana naHHOe
apOUTpaxkHOe pellieHre B ane/IsILMoHHOM cye [a-
aru, jetoMm 2018 roma yKpamHCKUE UCTLbI MTOAATU
3asBJIEHUE O MPU3HAHUU U TIPUBEICHUU B UCTIOJHE-
HUE 3TOT0 apOUTPaXKHOTO pellleHue B YkpauHe. PO
B YKPAaMHCKOM TTpoliecce aKTUBHO HE y4yacTBOBaja,
OTPaHUYMBIINCH HAMpaBJICHUEM HECKOJBbKUX (hop-
MaJIbHBIX TTHCeM-BO3paXkeHUii. TeM He MeHee COObI-
THS TI0 3TOMY JIeJTy pa3BOpauyMBaIuch BechMma IUHA-
MUYHO. Yke 5 ceHTs10pst 2018 roga AneassumoHHbIIT
cya ropoaa Kuesa nmpuHsa odecrieunTebHbIe MEPHI,

Cpeny MpOoYero HaJOXMB apecT Ha aKIIMW YKpauH-
ckux 6aHkoB [TAO «ITpomuHBecTOaHK», AO «Coep-
6ank» 1 AO «BTB bank» (mamee — yKpanHCKUe
0aHKM), MpUHAIIEXKallue pocCUckuM BHes-
koHoMmOaHKy, TTAO «Coepbank Poccum» u ITAO
«bank BTb» (naimee — poccuiickue 6aHKH1), a TAKXKe
HaJIOXKUB apecT Ha BCE UMYILECTBO MEePEUMCICHHBIX
BBIIIIE YKPAaUHCKMX 0aHKOB. 25 ceHTsa0ps 2018 ronga
ATne/UIIIMOHHBIN ¢yl ropona Kuesa takke mpusHai
Y MpUBEN B UCIOJHEHUE apOMTpaxkHOEe pellcHUe.
O06a onpeaeneHus ObUIM 00XKaTOBaHBI.

B cBoux onpenenenusix BepxoBHbI cyn ocTa-
BWI B CUJIE pellieHWe O TTPU3HAHUU W TIPUBEICHUN
B MCITOJTHEHUE apOMTPakHOTO pelleHUsI, OIHAKO
YAaCTUYHO M3MEHUJI O00BEM MPUHATHIX O00eCIevu-
TeabHBIX Mep. [1pu aToM BepXOoBHBI cya BBIHYXIEH
ObLT KOCHYTBCSI Psila BOTIPOCOB, BaXKHBIX B KOH-
TEKCTe KaK pa3BUTUS apOUTpaxka B YKpauHe B 1ie-
JIOM, TaK M OTBETCTBEHHOCTU TOCYAapCTBa U TOCy-
JapCTBEHHBIX KommaHuii. [Ipennaraem uumrareasim
OCTaHOBUThCS HA HUX MOAPOOHEe.

KOpucamkuma yKpamHCcKux
CyA0B paccMaTpuBaTb
3asiBJIEHUE O NMPU3HAHUU U
npuBeAeHUN B UCMOJIHEHUNE
ap6UuTparKHOro peLueHns
CoracHO YKpauMHCKOMY 3aKOHOJATeJIbCTBY

Cyabl YKpaI/IHH ITIOJIHOMOYHBI pacCMaTpuBaThb CO-
OTBCTCTBYIOIIMEC 3adBJICHUA, TOJIBKO €CJIM OTBECTYUK

March 2019, N7 | 75



HOBOCTW | PELLEHWME BC YKPAMHbI MO OENY «3BEPECT UCTEUT»

WJIN XK€ ero UMYIIECTBO HAXOMSTCsS Ha TEPPUTOPUU
VYkpanHbl. BaxkHO OTMETUTh, YTO 3[€Ch HET yKa-
3aHMS Ha TO, YTO Ha JaHHOE MMYIIECTBO BO3MOX-
HO oOpaTuTh B3bickaHue. [lomanHoe P® 3asBie-
HUE O TOM, YTO BCE €€ MMYIIECTBO Ha TEPPUTOPUU
YKpauHbl 3alIUIIEHO UMMYHUTETOM, (haKTUIECKU
MOATBEPKAATO0 HaJIMYME TaKOTO MMYIIIECTBA, a CO-
OTBETCTBEHHO U IOPUCAUKIINIO CYI0B YKpPauHBI pac-
cMmaTpuBathb aeiao. Kpome Toro, BepxoBHbI cya co-
cJajicsl Ha «OOIIEeU3BECTHRIN (DaKT»: Ha TEPPUTOPUU
VYkpaunsl B Kpsimy 1 Ha JToHOacce HaXOAUTCS UMY-
mectBo PM, B yacTHOCTY BOEHHAsI TEXHUKA.

JoKa3saTtenbcTBa HaNM4YUA
ap6buTpa)kHoOro cornawleHus

Huio-Mopkcekast konBeHuust 1958 roma 00s13b1-
BaeT 3asiBUTEJISI PU 00pAILleHUM B CY/I TTPEIOCTABUTh
KOITMIO apOUTPaXKHOro corialieHus. YKpanHCKUE
CyJIbl, KaK TTPaBUJIO0, TOBOJbHO KOHCEPBATUBHO IO~
XOIWIN K 3TOMY TpeOOBaHUIO, OCOOEHHO B CiIydasix
MPU3HAHUS W MPUBEACHUS B MCIIOJHEHMUE pellle-
HUI MHBECTULIMOHHBIX apOuTpaxeil. TeM He MeHee
B JaHHOM Jejiec BepXxoBHBIN cya MPOAEeMOHCTPU-
poBaJl BechbMa JIMOEpaJbHBIA TOAXOA, YKa3as,
YTO apOUTPAXKHOE COMTallleHUE CONEPKUTCS B COOT-
BETCTBYIOIIEM MEXIYHAPOIHOM JOTOBOPE M MPEao-
CTaBJISITh €r0 KOTHIO HE TpedyeTcs.

KopnopaTtueHas Byasib u
rocyaapcTBeHHble KOMMaHun

Pemienue BepxoBHOro cyma rno jaHHOMY ey
OCTaBUJIO OOJIbIIIE BOMPOCOB, YeM oTBeTOB. C Of-
HO CTOpOHBI, BepXOBHBIN Cy1 MOATBEPINIT, YTO CO-
[JIACHO 3aKOHOAATEJIbCTBY YKpPaWHBI I0pUINIECKUC
JINIIa HEe MOTYT HECTH OTBETCTBEHHOCTH 3a IOJTH
cBoux yupenuTteseit. [Ipu 3ToM ObIJT OTMEHEH apecT,
HaJIOKEHHBII Ha MMYIIECTBO YKPAaMHCKMX O0AHKOB.
C apyroii CTOpOHBI, 00eCeYnuTeNbHbIE MEPHI ObLITU
M3MEHEHBI M apecT HAJIOXKEH Ha aKLIMW YKPAMHCKUX
0aHKOB, «mpuHamiexamne Poccuiickoit Menepa-
uun». ITocKolbKy u3BecTHO, 4To P® Hemocpen-
CTBEHHO He SIBJISIETCSI COOCTBEHHMKOM aKIIMiA yKpa-
MHCKMX OaHKOB, OCTAeTCsS HEMOHSTHBIM, CJEIyeT
JIU TaKoe pellleHue TOJKOBAaTh KaK apecT Hecyllle-
CTBYIOILIETO MMYIIIECTBA MU BCE XK€ KaK IOIBITKY
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MPOHUKHYTH 32 KOPIOPATUBHYIO ByaJlb POCCUNCKUX
0aHKOB. BeposiTHO, OTBET Ha 3TOT BOIIPOC MBI MOJTY-
YUM YK€ Ha dTare MONbITOK (haKTUYECKOTO MPUHY-
MUTEJIbHOTO UCHOJHEHUs apOUTPaKHOTO PelIeHUs
B YKpauHe.

KOpucAUKLMOHHbBIN
UMMYHUTET

CornacHO 3aKOHOJATEIbCTBY YKpauHbl WHO-
CTpaHHBIC TOCYAapCTBa MMEIOT TaK Ha3bIBAeMBbIi
aOCOJIIOTHBIN IOPUCAUKIMOHHBIN UMMYHUTET. [1pun
9TOM YKpauHa He sBJsieTcss cTopoHoil KoHBeHIuu
OOH o 1opHUCOIUKIIMOHHBIX MMMYHUTETaX TOCY-
IapCTB M UX COOCTBeHHOCTU. TeM He MeHee Bep-
XOBHBII Cy/ TOCYMTAl, YTO JaHHas KOHBEHIIUS
MOJUIEKUT MPUMEHEHUIO B YKpanHe KaK 4acTh MEXK-
JYHapOJHOTO OOBIYHOTO TpaBa, MMEIOIIEro Mpu-
OpUTET HajJ HallMOHAJIbHBIM 3aKOHOIATEIbCTBOM,
M PEeILNJI, YTO B COOTBETCTBUM C YKa3aHHOI KOHBEH-
nueit PO oTkasanach OT UMMYHMTETA, 1aB COTJIacHe
Ha pacCMOTpeHUEe MHBECTUIIMOHHBIX CITIOPOB B ap-
outpaxe. JlaHHas cTpaTervst MOXeT UMETh JalieKo
WUAYIIAE TOCAEACTBUS JJIsI TTPaBONPUMEHUTEIbHOM
MPaKTUKNA YKPauHBI.

BmMmecTo 3aknt0ueHus

HecMmotps Ha To uTo B Aene «OBepecT UcTelT»
MOMHSTHI JACHCTBUTEILHO BaXXKHbIE W WHTEPECHBIC
IOpUANYECKE BOTIPOCHI, BEpXOBHBIN CyI OTHIOIb
He MMOCTaBWJI TOUKY B OOJBIIMHCTBE U3 HUX. Bepo-
SITHO, KaK BOTIIPOCHl UMMYHHUTETA OT MCIIOJHEHUS,
TaK M BOIPOCHI MPOHUKHOBEHUS 3a KOPIIOpaTUB-
HYIO ByaJlb BHOBb CTAHYT ITPEIMETOM PACCMOTPEHUS
MPU TMOMbITKAX (AKTUYECKOTO MCITOJTHEHUS apOou-
TPaXKHOTO PEILIeHUSI.



6th Annual RAA Conference

The Russian Arbitration Association are proud to invite you to the 6th Annual RAA Conference, that will be held
in Moscow in Marriott Grand Hotel on April 25,2019.

This year the RAA Conference is dedicated to the discussion of Arbitration of domestic disputes with a foreign
element, Resolution of Disputes out of Public Procurement in Domestic and International Arbitration, Arbitra-
bility of Russian Corporate Disputes and etc.

Date: 25 April, 2019 Address: Tverskaya street, 26/1, Moscow, Russia
Venue: Marriott Grand Hotel, Moscow Time: 10.00-19.00 (registration begins at 09.30)

This conference brings together about 100 practitioners
from around the globe to discuss the hot topics such as:

1) Arbitration of domestic disputes with a foreign 3) Session 3:
element: Consideration of disputes from public pro-
* Criteria for determining internal disputes curement and contracts with state financing
* Restrictions on place of arbitration; in domestic and international arbitration
* Restrictions on administration by foreign arbi-
tration institutions. 4)Blah-blah-blayka - short discussions from the
floor:
2) Arbitrability of Russian Corporate Disputes: * The fate of investment disputes involving Rus-
* Recent changes in legislation; sia
+ Practice of Russian arbitration centers; » Trends in the practice of Russian courts in re-
+ Practice of foreign arbitration centers (LCIA, lation to arbitration
ICC, SCC, etc); + The fate of ad hoc arbitration
¢ Practice of Russian courts; * Mediation: the patient is alive rather than
*  Cyprus view; dead

Confirmed Speakers:
« Stepan Guzey, Partner, Lidings;
* Artem Doudko, Partner, Osborne Clarke;
* Marina Akchurina, Associate, Cleary Gottlieb;
* Valeria Romanova, Managing associate, Linklaters;
*  Professor Kaj Hober, Chairman of the SCC Board;
» Timur Aitkulov, Partner, Clifford Chance, RAA, Member of the Board;
» Alexander Bezborodov, Partner, Beiten Burkhardt;
* Ivan Urzhumov, Counsel, Foley Hoag;
* Vladimir Khvalei, Partner, Baker McKenzie, Chairman of the Board, RAA;
*  Dmitry Dyakin, Partner, EPAM;
» Sergey Usoskin, Attorney, Double Bridge Law;
* Andrei Kostitcyn, Ad Hoc Arbitration Forum;
« Irina Suspitcyna, Leading lawyer in foreign trade, ABH Miratorg;
» Pavel Boulatov, Counsel, White & Case

You may find the program here

To register the conference, please follow the link

For sponsorship opportunities, please contact Alexandra Brichkovskaya via e-mail alexandra.brichkovska-
ya@arbitrations.ru

If you have any questions about the Conference registration, please do not hesitate to contact Valeriya Tesli-
na via e-mail valeriya.teslina@arbirtations.ru
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lIl Annual Conference on Assets Tracing,
Injunctions, Experts and 3d Party Funding

The Russian Arbitration Association is proud to invite you to the Ill Annual Conference on Assets Tracing,
Injunctions, Experts and 3d Party Funding on June 6 in Moscow.

This is the only event of that kind in Russia and CIS and we are expecting about 100 representatives from
corporations, banks and law firms.

Date: 6th June, 2019
Time: 10.00-19.00 (registration begins at 09.30)

Please see here the programme of the conference.

The sponsorship opportunities you may find here.

To register the conference, please follow the link.

If you would like to pay in RUB, please follow the Russian version of registration link.

Our previous events were supported by Dentons, Baker McKenzie, Linklaters, Hogan Lovells, PCB Litiga-
tion, Kroll, Conflict International, Smith & Williamson, Haberman Ilett and others.

Session 1: Discover the Undiscovered Session 3: Show me the Money!
* Unexplained Wealth Orders: are they Likely * Assets Tracing: Do it Yourself
to Rise? * Professional Assets Tracing: Case study 1
» US Disclosure Orders under S.1782 U.S.C. * Professional Assets Tracing: Case study 2
* Russian Criminal Proceedings as a Tool for * Cybercrime Investigations

collecting evidence
* Discovery in Arbitration: recent developments

. Session 4: Cross-border Bankruptcy involving Rus-

sian parties
Session 2: | have a Claim! ... or | have a Dream? * Avoiding restitution in Russian Insolvency

* Avenues for Financing a Case cases

« Drafting a TPF Agreement *  Cross-border Insolvency

» Russian update on Third Party Funding * Enforcement of Russian insolvency judgments

+ Financing the Enforcement abroad: UNCITRAL framework and other

Tools

* Arbitrability and Enforcement of Awards
in Insolvency Proceedings in Russia

OtBeTbl Ha 3aMM(POBAHHBIE IMOI3U-MECCEKH
1. CrpoutenbHblit apouTpax (Construction arbitration)
2. ApbuTtpaxHoe cornaiieHue (Arbitration agreement)
3. Mopckoii apoutpaxk (Marine Arbitration)
4. Ypessbuaitneiii apoutp (Emergency arbitrator)
5. MHBectuLimoHHbI apoutpaxk (Investment arbitration)
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Insight Guide to Paris from Russian-
speaking arbitration practitioners

Dear readers,

This year, as per the usual practice, the Paris Arbitration Week (PAW) is tak-
ing place at the beginning of April.

The PAW is a perfect opportunity to meet many prominent arbitration prac-
titioners from around the world and to enjoy Paris in spring!

Paris is traditionally considered as one of the main centres

of arbitration. It is also known for its breathtaking sightseeing and delicious
food. This is why we are delighted to share with you some tips and our fa-
vourite places to enjoy this side of France as much as you can! We are happy
to present to your attention this little guide introducing Russian-speaking ar-
bitration practitioners of Paris to the world.

Please note that we are also organising informal Russian- speaking dinners a
couple of times per year. If you want to attend these events, do not hesitate
to contact us when coming to Paris.

Best wishes and hope to see many of you in April!

Ekaterina Grivnhova, Paris Baby Arbitration,
and Anna Guillard Sazhko, Shearman & Sterling LLP




PARTNERS

GUIDE

ASSOCIATES

Full name
Galina Zukova

Current professional
position

Partner at Belot Malan
& Associes; Associate
Professor at the
University Paris-Saclay
(Université de Versailles
Saint-Quentin) and the
Riga Graduate School
of Law

Nationality
Latvian

Education

PhD, EUI, Florence

LLM, University of Exeter
LLB, University of Latvia

Admission
Paris, Latvia

Languages
English, French, Italian, Latvian, Russian and Spanish
(fluent); German (working knowledge)

Your favourite restaurant in Paris

So many of them! The recent pleasant discovery is the
restaurant by Dominique Bouchet (11 Rue Treilhard,
75008)

Your favourite French cuisine dish
Magret de canard. For treats and every day.

You favourite non-touristic place in Paris
So many of them again! My Passy Village
neighbourhood

One thing you would like to share about Paris

(in one sentence)

Come and visit the Marmottan museum in my 16t
arrondissement - | hear all the time how much people
love impressionism and Monet, yet many of them
completely ignore the biggest Monet collection in Paris!

Full name
Sergey Alekhin

Current professional
position

Associate at Willkie Farr
& Gallagher LLP

Nationality
Russian, French

Education

Double Masters Degree
in Law and Economic
Globalization, Sciences
Po Paris and Paris | Panthéon - Sorbonne

Masters, Russian Academy of State Service

Voronezh State University

Admission
Paris, Russia (Voronezh)

Languages
Russian, English, French

Your favourite restaurant in Paris
Semilla (54 Rue de Seine, 75006)

Your favourite French cuisine dish
Confit de canard

You favourite non-touristic place in Paris
Tiny park next to place Marcel-Aymé in the 18th
arrondissement

One thing you would like to share about Paris (in one
sentence)
Walk around Paris as much as you can and soak up the

atmosphere
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Full name
Elina Aleynikova-
Quinio

Current professional
position

Associate at White &
Case LLP

Nationality
Russian

Education

Master 2 in French and
European Commercial
Law, University of Cergy-Pontoise

JD, University of Pittsburgh School of Law

LLM, University of Pittsburgh School of Law

Rostov State Economic University, Faculty of Law, Civil
law

Admission
Paris, New York, Russia (Rostov Region)

Languages
Russian, English, French

Your favourite restaurant in Paris
Le Boeuf Volant (4 rue Mariotte, 75017)

Your favourite French cuisine dish
Tournedos Rossini

You favourite non-touristic place in Paris
Parc des Buttes-Chaumont

One thing you would like to share about Paris (in one
sentence)
Paris is the most inspiring centre of international

arbitration.

Full name
Nataliya Barysheva

Current professional
position

Associate at
CastaldiPartners

| Nationality
Russian, French

Education
Paris | Panthéon -
Sorbonne
LLM, Queen Mary

University

Admission
Paris, Russia

Languages
Russian, French, English, Italian, Spanish

Your favourite restaurant in Paris
Clémentine (5 Rue Saint-Marc, 75002)

Your favourite French cuisine dish
La fondue

You favourite non-touristic place in Paris
Galerie Vivienne, Passage Verdeau, Jardin du Palais
Royal

One thing you would like to share about Paris (in one
sentence)

“There is but one Paris and however hard living may be
here, and if it became worse and harder even—the French
air clears up the brain and does good—a world of good.”

(Vincent Van Gogh)
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Full name
Dmitry Bayandin

Current professional
position

Associate at Derains &
Gharavi

Nationality
Russian

Education
Master in International
Economic Law, Sciences

‘ S _
Po Paris

LLB in Public International Law, MGIMO

Admission
Russia (Perm Region), Paris

Languages
Russian, English, French, Spanish (basic)

Your favourite restaurant in Paris

For a coffee/brunch - Neighbours (89 Boulevard
Beaumarchais, 75003)

For an apéro/classic dinner - le Fumoir (6 Rue de
I’Amiral de Coligny, 75001)

For a dinner with ambience - le Minipalais (3 Avenue
Winston Churchill, 75008)

Your favourite French cuisine dish
Confit de canard

Full name
Elena Fedorova

Current professional
position

Associate at BONIFASSI
Avocats

Education
Masters degree in
Private international
,\ law, Paris | - Panthéon-
\‘ Sorbonne

Masters degree in
Private law, Higher School of Economics

Admission
Paris, Russian

Languages
Russian, French, English

Your favourite restaurant in Paris
Mamou near Opéra: small, cosy and very French
restaurant (42 Rue Taitbout, 75009)

Your favourite French cuisine dish
Raclette and snails

You favourite non-touristic place in Paris

Le Carreau du Temple: public space with restaurants,
market, cultural and sport events; le Caveau de la
Huchette: jazz club

You favourite non-touristic place in Paris
My rooftop

One thing you would like to share about Paris (in one
sentence)

The combination of mild climate, beautiful
architecture, good food and vibrant cultural life in a

very compact-sized area.

One thing you would like to share about Paris (in one
sentence)

Amazing walks along the Seine at sunset!
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Full name
Marlena Harutyunyan

Current professional
position

Senior associate at
Baker McKenzie

Nationality
French, Armenian

Education

Masters in Commercial
Law, Magistéere

de Juriste d’Affaires
(D.J.C.E.), Paris Il - Panthéon-Assas University
Graduate Diploma in Foreign Languages, University of
Sumy, Ukraine

Admission
Paris

Languages
Armenian, Russian, French, English, Ukrainian

Your favourite restaurant in Paris
Nomad'’s (12-14 Rue du Marché Saint-Honoré, 75001)

Your favourite French cuisine dish
Raclette

You favourite non-touristic place in Paris
Glow on the Go (in the Marais)

One thing you would like to share about Paris (in one
sentence)

There is only one thing | would change in Paris: the
Parisians’ state of mind.
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Full name
Erik Grigoryan

Current professional
position

Associate at Curtis,
Mallet-Prevost, Colt &
Mosle LLP

Nationality
Russian

Education

Master 2 in Litigation,
Arbitration and ADR,
Paris Il - Panthéon-Assas University

Masters, MGIMO

Admission
Russia, France

Languages
Russian, English, French, Armenian

Your favourite restaurant in Paris

Bar a Huitres (Heckonbko agpecos), Le Caveau de I'lsle
(36 Rue Saint-Louis en I'lle, 75004), La Campanella (18
Avenue Bosquet, 75007), Bar Le Village (56 Rue de la
Montagne Sainte Geneviéve, 75005)

Your favourite French cuisine dish
Duck breast in honey sauce, Burgundy beef, Welsch

You favourite non-touristic place in Paris
lle Saint-Louis, Coulée verte Rene-Dumont

One thing you would like to share about Paris (in one
sentence)
Try to discover different districts of Paris, each of them

has its own unique spirit.
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Full name
Anna Guillard Sazhko

Current professional
position

Associate at Shearman
& Sterling LLP

Nationality
Ukrainian

Education

Master 2 in Comparative
Law, Université Paris | -
Panthéon-Sorbonne
Master 1 in Private Law, Université Paris || Panthéon-
Assas

Masters, Yaroslav the Wise National Law University

Admission
France, Ukraine

Languages
English, French, Russian and Ukrainian

Your favourite restaurant in Paris
Le Concert de Cuisine (14 Rue Nélaton, 75015)

Your favourite French cuisine dish
Aligot

You favourite non-touristic place in Paris
Auction house “Drouot”

One thing you would like to share about Paris (in one
sentence)
One of the best periods to visit Paris is in August when

it's almost dead city.

Full name

Dimitri Litvinski
Current professional
position

Lawyer at Baltlex
Avocats

Nationality
French, Russian

Education

PhD, University Paris Il -
Pantheon-Assas

PhD, Saint Petersburg

State University

Master 2 in International law, University Paris Il -
Pantheon-Assas

Masters, Saint Petersburg State University

Admission
Paris

Languages
English, French, Russian

Your favourite restaurant in Paris

La Fourmi Ailée (8, rue de Fouarre, 75005)
Your favourite French cuisine dish
Oysters

You favourite non-touristic place in Paris
Bercy village

One thing you would like to share about Paris (in one
sentence)
In Paris there is no winter for International Arbitration,

only spring and summer.
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Full name
Greg Lourie

Current professional
position

Associate at Cleary
Gottlieb Steen &
Hamilton

Nationality
German, Russian

Education
PhD in Public
International Law,

Frankfurt, Germany
Second State Exam, Frankfurt, Germany
First State Exam, Mainz, Germany

Admission
Germany

Languages
Russian, German, English, French

Your favourite restaurant in Paris
Le Potager du Pére Thierry (16 Rue des Trois Freéres,
75018)

Your favourite French cuisine dish
Mousse au Chocolat

You favourite non-touristic place in Paris
Jardin des Rosiers

One thing you would like to share about Paris (in one
sentence)
If you want to earn the respect of the Parisians, be

snappy.
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Full name
Lisa Mykhaylova
Arpin-Pont

Current professional
position

Associate at Curtis,
Mallet-Prevost, Colt &
Mosle LLP

Nationality
Ukrainian, French

Education

Master 2, Litigation,
Arbitration and ADR, University Paris Il - Panthéon-
Assas

Master 2 in European Law, University Paris XlI

Master 1 in International Law, University Paris Il -
Panthéon-Assas Paris

Master 1 in Business Law, University Paris | - Panthéon
Sorbonne

Bachelor of Jurisprudence, University of Economics
and Law, Kyiv, Ukraine

Bachelor’s degree in Culture, National University “Kyiv-
Mohyla Academy”

Admission
Paris

Languages
Russian, Ukrainian, English, French

Your favourite restaurant in Paris

One of my favourite restaurants is called Chamarré
Montmartre (52 Rue Lamarck, 75018).

This is a small restaurant hidden in Montmartre which
is only known to connaisseurs. The chef of this restau-
rant is Antoine Heerah who comes from Mauritius. |
like this restaurant for its refined gastronomic cuisine
which has some Mauritius touch and represents a Euro-
pean and Mauritius mixture or “mélange” as French say.

Your favourite French cuisine dish
Foie gras with fig jam and scallops with leek

You favourite non-touristic place in Paris
| love Jardin du Luxembourg even though it may be
quite touristic

One thing you would like to share about Paris (in one
sentence)

Paris is such a beautiful and charming city that |
discover it each time as though | have just arrived,

even though | have been living here for 15 years.



Full name
Andrei Solin

Current professional
position

Associate at Shearman
& Sterling LLP

Nationality
Belarusian

Education

Magister Juris,
University of Oxford
Masters, Belarusian

State University
Specialist in International Law, Belarusian State
University

Admission
Belarus

Languages
Belarusian, English, Russian

Your favourite restaurant in Paris
Semilla (54 Rue de Seine, 75006)

Your favourite French cuisine dish
Oysters with Pouilly-Fumé

You favourite non-touristic place in Paris
La Campagne a Paris - it's like a village smuggled into
Paris

One thing you would like to share about Paris (in one
sentence)

If you find yourself at (beautiful) Place de Vosges, know
that No. 6 is where Milady from The Three Musketeers

lived.

GUIDE

Full name
Yelena Stasyk

Current professional
position

Associate at Curtis
Mallet-Prevost Colt &
Mosle LLP

Nationality
Ukrainian

Education

LLM in European Law,
University of Paris Il -
Panthéon-Assas and College of Europe

Masters in Business Law, Kiev University of Law of the
National Academy of Science of Ukraine

Bachelor of Jurisprudence, Kiev University of Law of
the National Academy of Science of Ukraine

Admission
Paris, Ukraine

Languages
Ukrainian, Russian, English, French

Your favourite restaurant in Paris
Les Petites Crus (13 Rue St Sabin, 75011)

Your favourite French cuisine dish
Tartare de boeuf

You favourite non-touristic place in Paris
Rue de la Fontaine au Roi

One thing you would like to share about Paris (in one
sentence)
Do not drive in Paris!
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GUIDE

LAWYERS

Full name
Oksana Varakina

Current professional
position

Lawyer at Winston &
Strawn

Nationality
Ukrainian

Education

: LLM in International
\‘ Dispute Settlement
(MIDS), University of

Geneva

Masters, Kyiv International University
Bachelor of Jurisprudence, Kyiv National Taras
Shevchenko University

Admission
Ukraine (expected in 2019)

Languages
Ukrainian, Russian, English

Your favourite restaurant in Paris
Jacopo (5 bis Rue Vernet, 75008)

Your favourite French cuisine dish
Escargots au beurre persillé

You favourite non-touristic place in Paris
Semi-touristic: Eiffel Tower view from avenue de
Camoéns, coffee at the garden of Petit Palais and
brunch at Musée Jacquemart-André

One thing you would like to share about Paris (in one
sentence)

Modern Parisian experience will not be complete
without going to a speakeasy bar, such as Moonshiner
or Candelaria.
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Full name
Anastasia Davis
Bondarenko

Current professional
position

Associate Director at
Vannin Capital

Nationality
Canadian

Education

The Hague Academy for
International Law, Public
and Private International Law Courses

Masters in International and European Law, University
of Geneva

JD, University of Ottawa

Bachelor of Laws, University of Montréal and
University Paris Il - Panthéon-Assas

Admission
Paris, New York, Quebec

Languages
English, French, Russian, Hebrew

Your favourite restaurant in Paris

Café Constant (139 Rue Saint-Dominique, 75007)
Your favourite French cuisine dish

Saucisson

You favourite non-touristic place in Paris
My apartment. Everything else is touristic and
absolutely worth the detour!

One thing you would like to share about Paris (in one
sentence)

It is true what they say, Paris is absolutely, simply
wonderful!




GUIDE

Full name
Dmytro Koba

Current professional
position

Legal Officer at Jus
Mundi

Nationality
Ukrainian

Education

Master 2 in
International Economic
Law, University Paris 1 -

Panthéon-Sorbonne

Master 1 in International Business Law, University
Paris 1 - Panthéon-Sorbonne

Masters in International Law, Taras Shevchenko
National University of Kyiv

Languages
Ukrainian, English, French, Russian

Your favourite restaurant in Paris
Les Bols de Jean (2 Rue de Choiseul, 75002)

Your favourite French cuisine dish
La raclette

You favourite non-touristic place in Paris
Parc André Citroén

One thing you would like to share about Paris (in one
sentence)
Paris cannot be described but felt.

Full name
Anastasia
Medvedskaya

Current professional
position

Lecturer at the Paris
Bar School Advanced
Program in Investment
Arbitration

Nationality
Russian

L\
UITY
Education

Postgraduate Diploma in International Economic Law
in Africa, University Paris Il - Panthéon-Assas
Master 2, Litigation, Arbitration and ADR, University
Paris Il - Panthéon-Assas
Masters in International Business Law, University of
Nanterre

Admission
Paris (qualified)

Languages
Russian, French, English, Czech, Spanish

Your favourite restaurant in Paris

Café de la Nouvelle Mairie (19 Rue des Fossés Saint-
Jacques, 75005)

La Cave de I'Insolite (30 Rue de la Folie Méricourt,
75011)

Your favourite French cuisine dish
Fondant au chocolat

You favourite non-touristic place in Paris
Place de 'Odéon, Canal Saint Martin, Rue Mouffetard

One thing you would like to share about Paris (in one
sentence)

Paris is always a good idea, especially when it comes
to history, culture, food, fashion and international
arbitration.
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GUIDE

Full name
Sergii Melnyk

Current professional
position
Deputy Counsel at ICC
i International Court

of Arbitration

- A
-~
: Nationality
’/ Ukrainian

Education
;.\ LLM in International

Dispute Settlement
(MIDS), University of Geneva
Masters in International Law and Economics (MILE
Program), World Trade Institute, University of Bern
Masters in International Business Law (IBL Program,
LL.M), Central European University, Budapest
Bachelor of Jurisprudence, Yaroslav the Wise National
Law University

Admission
Ukraine

Languages
English, French, Ukrainian, Russian

Your favourite restaurant in Paris
Blue Elephant (43-45 Rue de la Roquette, 75011)

Your favourite French cuisine dish
Quiche

You favourite non-touristic place in Paris
Marché aux puces de Saint-Ouen

One thing you would like to share about Paris (in one
sentence)

If you find yourself in Paris subway, avoid by all means
line 13!
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Full name
Marina Sim

Current professional
position

Consultant

. at Aceris Law LLC

Nationality
Russian

Education

Master 2 in
International Economic
Law, University Paris Il -

Panthéon Assas
Masters, MGIMO

Languages
Russian, English, French, Spanish

Your favourite restaurant in Paris
Small créperies near Montparnasse

Your favourite French cuisine dish
Aligot Saucisse

You favourite non-touristic place in Paris
Parc de Bagatelle

One thing you would like to share about Paris (in one
sentence)

| agree with Hemingway saying: “There is never any
ending to Paris and the memory of each person who

has lived in it differs from that of any other. We always
returned to it no matter who we were or how it was
changed or with what difficulties, or ease, it could be
reached. Paris was always worth it and you received
return for whatever you brought to it.”



TRAINEES

GUIDE

Full name
Victoria Barausova

Current professional
position

International Arbitration
trainee at Shearman &
Sterling LLP

Nationality
Russian

Education
Masters, London School
of Economics and

Political Science
Bachelor of Jurisprudence, Lomonosov Moscow State
University

Languages
Russian, English

Your favourite restaurant in Paris
L'Aller Retoir (5 rue Charles Francois Dupuis, 75003)

Your favourite French cuisine dish
Tartare de boeuf

You favourite non-touristic place in Paris
Parc Monceau

Full name
Ekaterina Grivhova

Current professional
position

International Arbitration
trainee at Allen & Overy

Nationality
Russian

Education

Master 2 in Arbitration
and Business Law,
University of Versailles
Master 1 in European Law, University Paris Il -
Panthéon-Assas

Bachelor of Jurisprudence, Russian Foreign Trade
Academy

Languages
Russian, French, English

Your favourite restaurant in Paris

A I'heure du vin (46 rue Sainte-Anne, 75002)
Your favourite French cuisine dish

Scallops and asparagus under butter sauce

You favourite non-touristic place in Paris
Place des Vosges, Jardin des Plantes, Jardin du Palais
Royal, Quartier chinois

One thing you would like to share about Paris (in one
sentence)
Capital of art, food and law

March 2019, N7 | 91



GUIDE

Full name
Veronika Timofeeva

Current professional
position

International Arbitration
trainee at Freshfields
Bruckhaus Deringer

Nationality
Russian

Education

Double degree in
English law and French
law, King's College London and University Paris | -
Pantheon Sorbonne

LLM in International Dispute Resolution, Fordham
University School of Law

Master 2 in International law, University Paris | -
Panthéon Sorbonne

Master 2 in Arbitration and international business law,
University Paris | - Panthéon Sorbonne

Admission
New York, Paris (pending)

Languages
Russian, English, French

Your favourite restaurant in Paris
Daroco (6 Rue Vivienne, 75002)

Your favourite French cuisine dish
Aligot

You favourite non-touristic place in Paris
The square behind the Palais de justice on the lle de la
Cité

One thing you would like to share about Paris (in one
sentence)

The atmosphere of lightness and insouciance with
everyone having their coffee on the terraces at all
times of the day and night.
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Full name
Valeriya Tsekhanska

' Current professional
position

International Arbitration
trainee at Bredin Prat

Nationality
Ukrainian

Education

Masters in Global

Law and Governance,
SciencesPo Paris,
Columbia Law School and University Paris | - Panthéon
Sorbonne

Masters in Economic Law, SciencesPo Paris

Bachelor of Arts, SciencesPo Reims

Languages
Ukrainian, Russian, English, French, German, Spanish

Your favourite restaurant in Paris
Le Hibou (16 Carrefour de 'Odéon, 75006); Au Pied de
Fouet (3 Rue Saint-Benoit, 75006)

Your favourite French cuisine dish
Tartare de boeuf

You favourite non-touristic place in Paris
No such thing in Paris, unfortunately L

One thing you would like to share about Paris (in one
sentence)

You will find anything you are looking for in Paris, only
better.




Full name
Nargiza Yussupova

Current professional
position

International Arbitration
trainee at Curtis, Mallet-
Prevost, Colt & Mosle
LLP

‘ Nationality
Kazakh

Education

Master 2 in Arbitration
and Business Law, University of Versailles
Postgraduate Diploma in European Law, University
Paris Il - Panthéon-Assas

Bachelor of Jurisprudence in Chinese Law, Shanghai
Jiao Tong University

Languages
Russian, French, English, Chinese, Kazakh

Your favourite restaurant in Paris
Café de la Paix (5 Place de I'Opéra, 75009)

Your favourite French cuisine dish
Ratatouille

You favourite non-touristic place in Paris
Le Marais district

One thing you would like to share about Paris (in one
sentence)
In Paris, you can be anything you want.
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Baker
McKenzie.

BAKER MCKENZIE IS SOON TO RELEASE THE 12TH EDITION
OF THE INTERNATIONAL ARBITRATION YEARBOOK 2018-2019!

We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
will be available soon.

In this edition, we look at important developments in
The arbitration in 45 jurisdictions over the past year, including
BakerMcKenzie new legislation, institutional rules, and key cases.

International

Arbitration Yearbook This year’s edition includes a special feature on diversity

in arbitration.

www.globalarbitrationnews.com www.bakermckenzie.com
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