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B 2018 romy ucnonHunock 60 ner Huio-Mopkckoii
KOHBEHILIMU O MPU3HAHWU U TIPUBEICHUS B UCITOTHE-
HUE UHOCTPAHHBIX apOUTPAKHBIX PEILICHUA.

ApOuTpaxkHasi AccolMalivsi BbIIMYCTUJIA KHHUTY, TO-
CBSIILICHHYIO BOIpOCaM MPU3HAHUSI U MPUBUACHMUS
B MCIIOJJHEHME WHOCTPAHHBIX pEIIeHMI, ocrapuBa-
HUS U UCTTOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pelle-
Huii B Poccuu u crpanax oeiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEHHBIN KOMMEHTApUi K HLIO—VIopK—
CKOl KOHBeHIIMU, EBponeiickoii KOHBEHIIMM O BHEIII-
HetoproBoM apoutpaxke 1961, AIIK, TIK u 3ako-
HY O MEXIyHapOIHOM KOMMEpPUYECKOM apOuTpaxe.
B xHure takke moapoOHO OCBEIIEHBI OCOOEHHOCTH
MPaBOBOTO peryarupoBaHus B crpaHax obiBiero CCCP.

VHUKaIBHONI  OCOOEHHOCTBIO M3JAHUSA  SIBJISIET-
Ccd TIOIPOOHBIN CTATUCTUYECKMIA aHaJIM3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCIapMBaHWU, ITPU3HAHUU
U TIPUBEACHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui1 3a mociegHue 10 JeT.

Teepapiii neperuiet, 1000 ctpanun, Tupax 1000 sk3.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
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EDITORIAL LETTER

ussia is a maritime country: it is washed by 12 seas of three oceans: the Atlantic, the Arctic and the Pacific,
as well as the Caspian Sea. We celebrate the Day of the Navy and have other professional holidays in our
national calendar. We also have the Northern Sea Route. Therefore, it is natural there should be an issue
dedicated to maritime disputes before winter came and ice hummocks rise.

Russia also has a specialized Maritime Arbitration Commission, which celebrates its 90th anniversary this
year. Unfortunately, now the information about the cases administered by the Commission is extremely limited,
and the updated 2019 report of the Council for the Improvement of Legislation containing statistics of the MAC
was apparently removed from the MOJ’s website. However, this arbitration institution was for many years one
of the flagships of maritime disputes resolution not only in the USSR, but also in all Eastern-European countries.
Thus we open this issue with an article discussing the history, arbitral procedure and other features of the MAC: out
of respect for its past - and with a hope for its future. However, we do not limit ourselves to Russia only and the read-
ers will find items by authors from Latvia and Ukraine: these jurisdictions tackle many maritime arbitrations now.

On a separate note, we would like to address cases of plagiarism in our journal. Recently it turned out that
alawyer from a respected law firm sent us an article with more than a third borrowed from other authors. Moreover,
there was not even a footnote citing their work. This article will be removed.

Despite the incident, our journal will not introduce plagiarism check for everyone, because we have published
and will continue to publish professional authors who respect readers and colleagues. However, this is the last time
that the journal will not publicize the name of the violating lawyer and refrain from legal action.

OT PEOAKLLNA

OCCHIO OMBIBAIOT ABEHAIIIATh MOPEil TpeX OKeaHOB — ATIaHTH4YecKoro, JlemoButoro u Tuxoro, a Tak-

ke Kacnmiickoe Mmope-o3epo. B mepBoe BockpeceHbe Miojisd otMedaeTcs JleHb paOOTHUKOB MOPCKOTO

U peuHoro ¢JjoTa, B nociaeaHuii — JleHb BOeHHO-MOpcKoro ¢uota. Y Hac ecTb CeBepHbIi MOPCKOM

IIyTh 1 Jaxe 0aHK ¢ TaKuM Ha3BaHueM. CyllIecTByeT U CIieIaIn3upoBaHHass MopcKast apOuTpaxkKHast
Komuccusi, kotopas B 2020 rogy ormeuaet cBoe 90-n1etue. [TosToMy BIOJIHE JIOTUYHO, UTO, TTIOKA HE MPUIILIA
3MMa 1 He BCTaJIM JIeISTHBIC TOPOCHI, JOJIKEH ITOSIBUTHCSI HOMED, TTIOCBSIIIIEHHBIN MOPCKIM CITOPaM.

XOoTeroCh OBl TI0 TPATUILIMY IPOKPUIATh TPOSKPaTHOE «ypal» MOPCKOMY apOUTpaxy, ImogdpaceiBast y-
PaxXKy ¢ IKOpEM Ha KOKapje U MPpOCaBiIsis OTeYeCTBEHHOE TPeTeiicKoe pa3oupaTebCTBO U €r0 MHCTUTYLIUM,
U, B IIEPBYIO ouepenb, Mopckoit apouTtpaxkHoii komuccuu npu TIIIT P®. Omxnako, K coxaneHuto, nHPOop-
Manuss o MAK, Kotopast Ha IPOTSCKeHUM MHOTHX JIET OblIa OMHUM M3 (pIarMaHOB pa3pellieHus] MOPCKUX
crniopoB He Tojibko B CCCP, Ho u B ctpaHax COB, kpaiiHe orpanuueHa. Tak, Ha caiite MAK paznen «Cratu-
CTHUKa» He paboTaeT, a oT4yeT o AesiTebHOCTH CoBeTa Mo COBEPILIEHCTBOBAHUIO TPETEMCKOI0 pa3ouparebCcTBa
npu MUHIOCTE, coAepXKaBLIMI U CKPOMHYIO CTaTUCTUKY aesl B MAK (o Hem ynmomuHaeT Biagumup XBaneit
B CBOEIi KOJIOHKE Ha 3aKOH.pY), IT0 KAKOI-TO IMMpUYMHE YIAJIeH C caiiTa BeooMCTBa: https://minjust.gov.ru/ru/
taxonomy/term/1639. Ho, K c4acTblo, TOKYMEHT COXPAHWICS Y PEIaKIINU.

Tem He MeHee MbI MyOIMKYyeM, MpUYEM MepPBOii B HOMepe, cTaThlo IpenoaaBateass MITMMMO u apbutpa
MAK Omutpus JdaBblaeHKO, MOCBSIIEHHYI0 MOpCcKOit apOUTpakHOM KOMUCCUM, U3 YBAXKEHUS K ee TPo-
LIJTOMY — M C HaJIeXKI0M Ha Oyayliiee.

OtaenbHas TeMa, KOTOPYIO HEOOXOAMMO 3aTPOHYTh, — CAy4yail pa3MelleHUs iaruara B HalleM Xyp-
Hayie. HemaBHO BBISICHMIIOCH, YTO IOPUCT YBaXKaeMOM peTMOHAIbHOM 10pGHUPMBI TIPUCIAIT B PeIaKIINIO0 Ma-
Tepuas, bojiee YeM Ha TPEeTh 3aMMCTBOBAHHBIN Y APYTUX aBTOPOB, IIPUUYEM B €T0 CTaThe He OBLIO T1aKe COOT-
BETCTBYIOIIMX CHOCOK. DTOT MaTepHrajl OyIeT CHSIT.

HecmoTpst Ha THUIMASHT, MBI He TIaHAPYeM BBOIUTH TOTAIBHYIO IIPOBEPKY Ha IUIATUAT, IIOCKOJIBKY ITyOJTH-
KOBaJIv 1 OyaeM MmyOJIMKOBaTh TEKCThl aBTOPOB-MPO(PECCHOHATIOB, KOTOPHIE YBAXAIOT CBOMX unTateneil. OgHa-
KO 3TO MOCAEeAHUIA ClTydait, Koraa peaakiys He TIpeaeT UMsT HapyLIMTes LIUPOKOI OrlacKe 1 BO3IEePKMBACTCS
OT cy1eOHOro pa3oUpaTeIbCTBA.

Sincerely,
Arbitration.ru

Pedarxuyus
Arbitration.ru
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MARITIME ARBITRATION
COMMISSION AT THE CHAMBER
OF COMMERCE AND INDUSTRY
OF THE RUSSIAN FEDERATION

Dmitry Davydenko

Associate professor at Moscow State Institute of International
Relations (MGIMO) University and Higher School of Economics
Arbitrator of the Maritime Arbitration Commission (MAC) and
the International Commercial Arbitration Court (ICAC), Dr.

The Maritime Arbitration Commission at the Chamber of Commerce and Indus-
try of the Russian Federation (the ‘MAC’) is a recognized arbitral Moscow-based
institution with long-running experience in administering international and do-
mestic maritime arbitrations. Most frequently, disputes decided by the MAC tri-
bunals arise out of commercial contracts of marine insurance and chartering.
This article follows the history of the MAC, which was first established and earned
international recognition in the early period of Soviet history. The article offers
an overview of the most significant features of the MAC’s present status, organi-
zation and proceedings, especially in the light of the recent arbitration law reform
in Russia. The issues of applicable law and composition of the arbitral tribunals
are also recognized. Apart from that, the article provides a detailed overview
of a case related to fishing heard at the MAC. It also discusses recent trends

History and Background

ncreasing volume of international trade

and transportation inevitably leads to a growth

in the number of disputes resulting from per-

forming of contracts of carriage, chartering, ma-
rine insurance, salvage, collision between seagoing
vessels, fishing operations, broker and agency con-
tracts, repairing of the vessels, vessel management,
and many other forms of relationships which ap-
pear in the area of the trade maritime traffic. Arbi-
tration proved the most efficient and reliable means
of resolving such disputes. With this aim in 1930
Maritime Arbitration Commission (MAC) was es-
tablished in Moscow under the aegis of Chamber
of Commerce of the Soviet Union.

6 | Arbitration.ru

of maritime arbitration in MAC and challenges it faces nowadays.

The MAC thus became the first arbitral institution es-
tablished in the USSR.

MAC was initially founded solely for hearing dis-
putes arising out of salvage of the shipping and cargos
at sea. In this respect, English Lloyd standard form
of ,,Salvage “No cure — no pay” Agreement* was used
as the basis.

Due to its high standards of operation the MAC
became an internationally recognized arbitration cen-
ter providing impartial and qualified resolution of var-
ious kinds of maritime disputes involving companies
from many States. MAC arbitral tribunals have re-
solved about 4500 disputes relating to merchant ship-
ping, many of them international.

For over 30 years the President of MAC was
Professor Sergei Lebedev, a prominent Russian arbi-



tration practitioner and scholar. Current President
of the MAC is Professor Alexei Kostin, a renowned
arbitrator and Chairman of the ICAC.

Nowadays the MAC arbitral tribunals hears
both the traditional disputes from the contracts
of carriage, affreightment of vessels, marine in-
surance, rescue, collision between seagoing ves-
sels, fishing operations, and the disputes inciden-
tal with the broker and agency contracts, repairing
of the vessels, vessel management, the realization
of the trades and many other forms of relation-
ships which appear in the area of the trade mari-
time traffic.!

The MAC is attached to the Russian Chamber
of Commerce and Industry which isthe oldest business
association in the country. The Chamber is a member
of many international organizations and has histori-
cally developed contacts all over the world.?

The MAC has its legal status regulated by An-
nex 2 to Russian Federation Law No. 5338-1 of 7
July 1993 On International Commercial Arbitration
(“Law On ICA”) .2

The MAC rules previously in force were adopt-
ed by the RF Chamber in 2006 and had been ap-
plied for over ten years, until new rules were enact-
ed under RF Chamber Orders No. 5 of 11.01.2017.
The new rules came into force on 27 January 2017
(“the Rules”)* and are applicable to all proceedings
commencing after that date.

Russia has introduced a new legislative regime
for domestic and international arbitrations, in force
since September 2016.° The applicant must meet
certain requirements, in particular, its rules must
comply with the federal statute, and the institution
needs to show a satisfactory reputation and capabil-

S MAC AT THE CCl OF THE RUSSIAN FEDERATION | ANALYTICS

ity of ensuring a high level of organisation and fi-
nancial support.® Consequently under current arbi-
tration legislation, such authorization is as a general
rule required. However, both arbitral institutions
established long ago are exempt from it: the Inter-
national Commercial Arbitration Court (ICAC)
at the Russian Chamber of Commerce and Indus-
try” and the MAC. The authorization regime was in-
troduced in 2016. The regulation targeted numerous
arbitration courts established in Russia in the last
two decades. The “old” reputed arbitral institutions
were not subjected to such a regime.

The MAC administers arbitrations of disputes
arising out of contractual or other civil law relation-
ships in the area of commercial shipping irrespective
of whether or not the parties fall under both Russian
Federation and foreign jurisdiction, or exclusively
under Russian Federation or foreign jurisdiction.
For instance, disputes referred to MAC may con-
cern vessel chartering, maritime transportation,
and mixed transportation (river-sea); maritime tow-
ing of vessels and other floating objects; maritime
insurance and reinsurance (§1(1) of the Rules).

Most  frequently  disputes considered
by the MAC tribunals arise out of maritme insur-
ance contracts and vessel chartering.

In the period 1991 — 2019 about 50 % of MAC
cases have been international, involving parties from
more than 70 countries from all parts of the world.
E.g., the parties to disputes in 2016 — 2019 com-
prised companies from Norway, the UK, the USA,
Hong Kong, Poland, Malta, Cyprus, the United
Arab Emirates, the Dominican Republic. Interna-
tional Conventions are frequently applied. English
law was applicable to the merits in some cases.

! Maritime Arbitration Commission at the Chamber of Commerce and Industry of the Russian Federation <http://mac.tpprf-ru/en/> ac-

cessed 20 October 2019.

2TIII PO ceco0us’ (‘CCI of the Russian Federation today’) <https.//tpprf.ru/ru/about/> accessed 20 October 2019.

3 The Law of the Russian Federation No 5338- 1 dated 07.07.1993 “On International Commercial Arbitration” (with amendments dated 29
December 2015). The Law on ICA is based on the UNCITRAL Model Law, with some changes.
4 Rules of Maritime Arbitration Commission at the Chamber of Commerce and Industry of the Russian Federation <http://mac.tpprf.ru/en

rules/> accessed 20 October 2019.

3 The Federal Law No 382-FZ dated 29 December 2015 “On Arbitration (Arbitral Proceedings) in the Russian Federation” (“the Law on
Arbitration”). The latter law mostly regulates domestic arbitral proceedings; Law On ICA (as amended).

¢ See a detailed overview here: Alexei Kostin, Dmitry Davydenko, ‘Arbitration in Russia’ in Kaj Hober, Yarik Kryvoi (eds.) ‘Law and Prac-
tice of International Arbitration in the CIS Region’, Kluwer Arbitration. 2017, 255 — 310.

" The International Commercial Arbitration Court <https.//mkas.tpprf.ru/en/> accessed 20 October 2019.
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Most of the disputes included controversies between
shipowners / ship managers and insurance com-
panies about the recognition of damage to mech-
anisms, equipment of the vessel as well as about
the payment of insurance compensation.

Arbitral awards and orders may be published
with the consent of the MAC Presidium on the con-
dition that the names of the parties and other iden-
tifying information that may impair the legitimate
interests of the parties are removed from the text
of the awards (§ 42 “Confidentiality” of the Rules).

Most interesting MAC awards, as well as courts’
judgments on their enforcement or setting aside,
are published and commented in different formats
in Russia and abroad.®

Reports From the Practice of the Maritime Ar-
bitration Commission at the Russian Federation
Chamber of Commerce and Industry (W13 npakTuku
Mopckoii apouTpaxkHO KOMUCCUM Mpu Toproso-
IIPOMBILIIJIEHHO TTaytate Poccuiickoit @enepaym)
contain published awards of the MAC.

Since 2019 RF Chamber is also publishing
a journal “Commercial arbitration” which, in par-
ticular, contains extracts from selected MAC awards
with professional commentaries.’

More information can be found on the MAC’s
official website (http://mac.tpprf.ru/en/), which con-
tain the rules, in both Russian and English, as well as
other relevant documents.

The MAC model arbitration clause reads as follows:

“Any dispute which may arise out of or in con-
nection with the present contract shall be settled
bythe Maritime Arbitration Commissionatthe Cham-
ber of Commerce and Industry of the Russian Feder-
ation in accordance with its rules”.

Arbitrators

The MAC has extensive lists of arbitrators who could
be chosen by the parties to adjudicate their case. The rec-
ommended MAC list of arbitrators now contains about 40
persons including prominent legal academics, maritime
law practitioners, sea masters, and was recently expanded
to include prominent specialists from several countries, in-
cluding Germany, Finland, Estonia, Russia and Spain."

The Rules also provide the option of choosing
an arbitrator who is not on the list, provided that he/
she has the requisite specialised knowledge in settling
disputes within the jurisdiction of the MAC, as appli-
cable (e.g., §3(1) of the MAC Regulations on organi-
zational principles of activity).

In the MAC proceedings each party when mak-
ing an appointment can nominate a reserve arbitra-
tor who will step in if the chosen arbitrator is unable
to act (§15(10) of the Rules).

Cases pending before the MAC are usually re-
solved by two arbitrators. If they cannot arrive at an
unanimous decision, a third arbitrator is appointed
(§15(7) of the Rules).

Such default number of arbitrators is a distinguish-
ing feature of the MAC. It is caused by historical reasons:
the MAC was established in 1930 with a strong influence
of the English legal model which existed in that period,
including English law on arbitration of 1889. Under such
law the default number of arbitrators was one and com-
position of the arbitral tribunal of two members consti-
tuted an exception. However, the drafters of the MAC
Regulations of that time decided to reverse this rule
and to establish the two arbitrators’ tribunal as a default
number. Soviet ideology of collective decision-making
most likely took a crucial part in such approach.

8 Major sources of publication of the MAC awards include: ‘KoncyasmanmITnioc’ (‘ConsultantPlus’) — Russian law database (accessible for
a fee); ‘Becmnuk medcdynapoonoeo kommepueckoeo apoumpaxca’ (‘The International Commercial Arbitration Review’) <http.//arbitra-
tionreview.ru/praktika-mkas-i-mak > accessed 20 October 2019.

? ‘Kommepueckuii apoumpaxc’ (‘Commercial arbitration’). I* issue published in March 2019. See <https://mkas.tpprf.ru/ru/news/vstre-
chayte-pervyy-nomer-zhurnala-tpp-rf-kommercheskiy-arbitrazh--i294297/> accessed 20 October 2019.

10 < http://mac.tpprf.ru/en/Arbiters/> accessed 20 October 2019.

11 See 80 nem MAK npu TITIT CCCP/TIIII P®. 1930—2010 2e.: c6. usbp. 0ok. u anarum. mamepuanosg / TILIT PD, MAK npu TIIIT PO,
MTHUMO (Y) MU PD, Kag. mesxcdynap. uacm. u epaxcd. npasa; cocm. u Hay4. ped. A. U. Mypanoe [ International Commercial Arbitra-
tion: Domestic Experience. 80 years of the MAC at the CCI of the USSR / CCI of the Russian Federation. 1930—2010: Collection of selected
documwents and selected materials materials / Chamber of Commerce and Industry of the Russian Federation, Maritime Arbitration Comis-
sion at CCI RF, MGIMO (University) of the Ministry of Foreign Affairs of the Russian Federation, Department of Private International and
Comparative Law,; comp. and scientific. ed. A.I. Muranov. - M.: Infotropic Media], 2011. P. 46.

8 | Arbitration.ru
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According to §15(8) of the Rules, in multi-party
arbitrations respondents and claimants must agree
among themselves on the arbitrator, and if they fail
to do so an arbitrator is appointed by the Presidium
of the respective arbitral institution.

The parties may agree on the tribunal appoint-
ment procedure. This approach is embodied in §15(1)
of the Rules, which stipulates that the tribunal is
to be appointed according to the procedure specified
in the rules, unless the parties agree otherwise.

Costs and Fees

For MAC proceedings the issue of the cost of the arbi-
tration is governed, inter alia, by the respective sched-
ule of arbitration costs (“MAC Costs Schedule”).

Usually costs in the context of arbitration are
divided into two broad categories: arbitration fees
and legal costs.

However, taking into account the complexity
of a case, multiple claims or participants to the pro-
ceedings, and significantly higher costs of the pro-
ceedings in time and money, the MAC Presidium
may, if requested so by the arbitral tribunal, issue an
order for the amount of the arbitration fee to be in-
creased (§ 4(5) of the MAC Costs Schedule).

Vice versa, the Presidium may order the arbi-
tration fee to be reduced in different instances taking
into account the circumstances of a particular case (§
5 of the MAC Costs Schedule).

The Rules provide that the claimant shall pay
a registration fee for a statement of claim at the mo-
ment of its filing. The claim shall not be deemed filed
before the registration fee is paid (§ 9(1) of the MAC
Costs Schedule).

If a claim relating to merchant shipping is filed
at MAC, a registration fee is equivalent to $500
per case (§2 of the Costs Schedule).

The arbitration fee is also payable in advance in ac-
cordance with the Costs Schedule (§ 1(5) of the Rules).
For historical reasons, the scale in MAC is rigid: 3 %
of the amount of claim, regardless of its amount.

Arbitration fee covers costs which include ar-
bitrators’ fees; organizational, material-techni-
cal and other costs of the arbitral proceedings; fees

M AC AT THE CCl OF THE RUSSIAN FEDERATION | ANALYTICS

of the President, the Vice-President, members
of the Presidium, members of Nomination Commit-
tee and of a reporter (§1(5) of the Costs Schedule).

Both parties or either of them may be required
to deposit an advance for the additional costs of the ar-
bitral proceedings (§ 8 of the MAC Costs Schedule).

If a party appoints an arbitrator residing perma-
nently beyond the place of the hearings, that party
shall be required to deposit an advance for the costs
of the participation of such arbitrator in the proceed-
ings (travel expenses, accommodation, visa, and oth-
er expenses related to taking part in resolving a dis-
pute). Failing deposit of the required advance within
the fixed period of time, the party shall be deemed
to have waived its right to appoint an arbitrator, and an
arbitrator shall be appointed for the party according
to the procedure established in the Rules of arbi-
tration for specific types of disputes. If such person
chairs the arbitral tribunal, the advance for the costs
of his participation in the proceedings shall be depos-
ited by both parties in equal amounts. If the respon-
dent fails to deposit his respective advance amount
within the specified period of time, the claimant shall
be required to deposit such advance amount. (§8(3)
of the MAC Costs Schedule).

The general principle in the MAC proceedings
is that costs should follow the event (in other words,
the successful party is entitled to its costs).

Recoverable costs include, among other things,
the reasonable legal costs and expenses of the suc-
cessful party.

In the Russian Federation, success fees are not
enforceable by the courts and are essentially regard-
ed as a bet.”? Therefore, an arbitral tribunal can refuse
to grant a claim for payment of a success fee.

In practice, arbitrators and arbitral tribunals
seated in Russia tend to reduce the amount of costs
awarded to the extent they deem the costs to be “rea-
sonable.” In considering the reasonableness of costs,
the arbitrators usually take into consideration the fol-
lowing criteria:

« amount of the dispute;

* complexity of the case;

+ length of the proceedings; and

» average fees charged by other lawyers

2" Decree of the Constitutional Court of the Russian Federation No. 1-P dated 23 January 2007.
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on the market (the burden of proof borne by the party
referring to it).

It is also common practice of MAC to recover
only those legal costs which have actually been paid
by the party to the counsel. To that end, the party
seeking recovery of costs should submit to the tribu-
nal, among other things, payment orders or SWIFTs
confirming payment for the legal services.

Arbitral procedure before
the MAC

Commencement of Proceedings

Proceedings in the MAC are commenced
by filing a statement of claim with the institution
(§3(1) of the Rules), unlike in some arbitration courts
where the claimant must first file a request for arbi-
tration. The MAC Rules contain a list of information
that should be included in the statement of claim,
such as the names of the parties, substantiation
of the jurisdiction of the MAC, factual circumstances
supporting the claim and evidence confirming such
circumstances. The claimant should substantiate its
claim with reference to the applicable norms. A pow-
er of attorney should be attached if the statement has
been signed by a legal representative. Where a state-
ment of claim filed with the MAC does not comply
with the requirements established by the respective
rules, the executive secretary of the MAC may invite
the claimant to remedy the defects; if the claimant
fails to do so and insists on the proceedings, the tribu-
nal is to either deliver an award or terminate the pro-
ceedings, depending on the specific circumstances
of the case in question.

Language of Arbitration

Pursuant to §21 of the Rules the parties may agree,
in their own discretion, on a language or languages
to be used in the course of arbitration. Unless pro-
vided otherwise, this agreement shall apply to any
written statement by a party, any hearing and any ar-
bitral award, order or other communication of the ar-

bitral tribunal. Unless the parties have agreed other-
wise, arbitration shall be conducted in the Russian
language. The parties shall submit other documents
related to arbitration in the language of arbitration,
or in the language of the contract, or in the lan-
guage of the correspondence between the parties.
Written evidence shall be submitted in the language
of the original document.

A practice to conduct arbitral proceedings
in English has existed for many years. Many arbitra-
tors on the MAC list of arbitrators have command
of several languages. "

The MAC may also provide parties at their request
and expense with interpreting services for oral hearings.

Interim Measures

The general rule in this regard is that the arbitral tri-
bunal may at the request of any party order either
party to take such interim measures of protection
as it considers appropriate (§31(1) of the Rules).

Under the Statute of the MAC (§ 5 of the Annex
2 to the Law On ICA), not only the arbitral tribunal
but also the President of the arbitral institution may
order security for a claim, meaning that measures
of protection can be ordered before the arbitral tribu-
nal was constituted.

However, parties seldom request interim mea-
sures in the MAC proceedings.

Third Parties and Consolidation
of Claims

In order to involve a third party in proceedings, all
of the parties to the proceedings and the third par-
ty that is to be involved must agree to this (§14
of the Rules).

Previously a claimant may have consolidated sev-
eral demands in a single claim only relying on a single
arbitration agreement referring the dispute to the MAC
with a scope covering all such demands. Otherwise,
the claimant had to commence several arbitral pro-
ceedings instead of one. Now a claimant may include
numerous demands in one claim even if some of them
fall within the scope of several arbitration agreements

I3 List of Arbitrators <http://mac.tpprf.ru/en/Arbiters/> accessed 20 October 2019.
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rather than a single arbitration agreement. Such ar-
bitration agreements need to be mutually compati-
ble and interrelated from a substantive law viewpoint
(i.e. have a substantive connection).

Furthermore, upon a party’s request, the Pre-
sidium may consolidate arbitral proceedings already
started if mutually compatible and substantively in-
terrelated arbitration agreements cover all the claims.
However, after the composition of the arbitral tribu-
nal in second and any subsequent cases consolidation
becomes possible only upon consent of all the parties.

Under the Rules, after arbitral proceedings
commence a party may file a claim against an “addi-
tional party” (i.e. join a co-respondent) if the scope
of the arbitration agreement underlying the initial
claim extends to the claim filed against such addition-
al party. Such a possibility also exists where the claim
against the additional party falls within another ar-
bitration agreement referring the respective dispute
to the MAC and is compatible with the first arbitra-
tion agreement provided such claim has a substantive
connection with the initial claim. The joined party
may file a counter-claim or request a set-off. In con-
sideration of procedural efficiency, the arbitral tribu-
nal may disallow the filing of a claim against (or by)
an additional party (§ 13 of the Rules).

Confidentiality

Under the Rules, unless the parties agree or the ap-
plicable law provides otherwise, the parties, their rep-
resentatives and other persons engaged by the parties
to take part in the arbitral proceedings shall be obligat-
ed not to disclose information about disputes settled
by the MAC which became known to them (§42(1, 2)
of the Rules). Hearings are not public unless other-
wise agreed by the parties (§27(1) of the Rules).

As noted above, current Rules of the institution
provide that arbitral awards and orders may be published
with the consent of the Presidium on the condition that
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names of the parties and other identifying information
which may impair the legitimate interests of the parties are
removed from the text of the awards (§42(4) of the Rules).

Applicable Law

The current edition of the Rules envisage that disputes
are to be resolved in accordance with “rules of law,”
taking a flexible approach to the determination
of applicable law. On the basis of §22(1) of the Rules,
the parties henceforth can choose any “soft law” sets
of rules to be applicable to a dispute. Arbitration case
law in Russia is not uniform in terms of the ability
of the arbitral tribunal to apply lex mercatoria in a sit-
uation where the parties fail to determine the law ap-
plicable to the substance of dispute.

Failing any designation by the parties,
the arbitral tribunal is to apply the law determined
by the conflict of laws rules which it considers
applicable (§22(2) of the Rules).

As a matter of practice, these are usually Rus-
sian conflict of law rules, but the arbitrators enjoy
more freedom in determining the applicable conflict
of laws rules than state court judges.

MAC case law adheres to the position that
if the parties have not chosen the law applicable
to a contract, the rules of law governing the contract
should be determined based on Russian choice-of-
laws rules, unless special circumstances of the case
call for application of foreign conflict of law rules
(this view was set out, for example, in MAC Awards
No. 16/2006 dated 18 June 2007, No. 16/2005 dated
24 June 2006, No. 7/2006 dated 19 September 2007,
No. 40/1994 dated 16 May 19965 and No. 17/2003
dated 16 April 2004).'¢

Expedited arbitral proceedings

The MAC Rules provide for consideration of small
disputes (that is, not exceeding US$15,000) normally

" From the Practice of the Maritime Arbitration Commission at the Chamber of Commerce and Industry of the Russian Federation.
2005—2010/ By A.1. Loboda, D.B. Filimonov; Eds. S.N. Lebedev, A.I. Loboda, D.B. Filimonov. — M.: Statut, 2011, P. 322, 421, 405.

5" W3 npaxmuxu Mopckoit apoumpaxcroii komuccuu npu Topeoso-npombiuinennoii nasame Poccuiickoii @edepayuu 3a 1987-2005 22./
1100 peo. C.H. Jlebedesa, A.U. Jlo600wt, JI.b. Puaumonosa. Mockea, Cmamym, 2009, C. 349-361. [From the Practice of the Maritime
Arbitration Commission at the Chamber of Commerce and Industry of the Russian Federation for 1987-2005, edited by Sergey N. Lebedev,
Andrey I. Loboda and Dmitry B. Filimonov, Moscow, Statute, 2009, pp. 349-361].

16 Ibidem, pp. 213-217.
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by a sole arbitrator in an expedited manner. Under
such expedited procedure, the arbitrator normally
must render the award within 120 days of her or his ap-
pointment. In contrast, in ordinary proceedings such
time limit constitutes 180 days (§ 30 of the Rules).

The parties have only one “round” of submis-
sions unless the arbitrator or, before his/her appoint-
ment, the MAC executive secretary, decides otherwise
(§ 32 of the Rules). The arbitrator resolves
the case solely based on written materials unless
a party requests him or her to do so in a timely fash-
ion or he/she decides sua sponte to conduct a hearing.
Even if a party subsequently increases the amount
of claim so that it exceeds the above threshold, the ex-
pedited arbitral proceedings may continue.

In view of the complexity and other circum-
stances of the case, including amendments or supple-
ments to the claims filed earlier by any party, the ar-
bitral tribunal may deem it inappropriate to conduct
the expedited proceedings. The proceedings in such
a case shall be carried on by the same arbitral tribu-
nal. Before the arbitral tribunal is formed, the Pres-
ident may decide not to conduct the expedited ar-
bitral proceedings (§ 30(7) of the Rules). However,
by now this provision empowering the arbitral tribu-
nal or the President to refrain from the expedited pro-
ceedings has never yet been applied.

Awards

The Rules provide that the tribunal must take mea-
sures to secure completion of the arbitral proceed-
ings within approximately six months after the date
of composition of the arbitral tribunal. The Presidi-
um may extend this period at the request of the ar-
bitral tribunal or at its discretion (§32 of the Rules).

Given that under the MAC Rules a tribunal
usually consists of two arbitrators, the award must
be made unanimously. If there is disagreement be-
tween two arbitrators, a third arbitrator must be ap-
pointed and the award adopted by a majority of the ar-
bitrators, or, in case of disagreement between them,
by the presiding arbitrator (§33(3) of the Rules).

The Rules provide for the possibility of an arbi-
trator writing a dissenting opinion (§33(3)).

If an arbitrator is wunable to sign
the award, the President of the MAC must certi-
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fy this circumstance with a statement of the reason
for the absence of the arbitrator’s signature. In such
cases the date of the award is the date of such certi-
fication (§34(3) of the Rules). The date of the award
is the date of the last signature affixed by an arbitrator
(§34(2) of the Rules).

Previously the Rules provided that the opera-
tive part of the award is to be announced by the tri-
bunal at the final hearing. This rule has now been
abolished in the current Rules and the arbitrators
must only deliver a written award within 180 days
after the date of composition of the tribunal (unless
this time is extended).

Before an award is signed, the arbitral tribunal
is to deliver the draft award to the secretariat a rea-
sonable amount of time in advance, and the secre-
tariat may, without infringing on the independence
of the arbitrators to make the award, direct the at-
tention of the arbitral tribunal to discrepancies found,
if any, between the draft award and the formal re-
quirements provided by the relevant regulations
and rules. The tribunal may disregard such comments
by the secretariat, and the latter does not have any
remedy against the arbitrators, save for informing
the Presidium of the MAC of the matter.

An award is final and binding from the date it is
rendered (§39(1) of the Rules).

Example of a case heard
at the MAC

The facts of the case are as follows. A contract was en-
tered into between a bank and a vessel owner regard-
ing a loan for the acquisition of a ship transporting
refrigerated cargo. The vessel owner acquired the ship
and insured it through an insurance company.

Then, the bank, the vessel owner and the re-
spondent signed an additional agreement to the con-
tract, which designated the bank as the beneficiary
under this contract. In case of loss or destruction
of the means of water transport, the insurer was
obliged to pay the beneficiary an indemnity in respect
to the unfulfilled contractual obligations that the in-
sured (the borrower) had towards the beneficiary.

The vessel went from the port of Murmansk
to the region of Medvezhy Island (Norwegian sea)




in order to receive fish production from fishing ves-
sels. However, early in the morning the vessel jumped
at full speed to the Island’s shores, as the watchman
had fallen asleep from fatigue.

The vessel owner made a decision about the eco-
nomic inexpediency of taking measures to lift the ship
from the shallows and eliminating the existing vessel
damages. They turned to the insurance company
for the payment of insurance compensation. How-
ever, the insurance company declined to pay the in-
surance compensation, and stated that the vessel be-
longed to the fishing fleet vessels, and that the owner
had violated the safety requirements and did not in-
sure the seaworthiness of such vessel. The owner did
not agree with the respondent’s stance on this issue.

As the borrower and vessel owner did not ful-
fil a large part of their obligations under the loan
agreement, the bank, being a beneficiary under this
agreement, filed a claim at the MAC, demanding
the payment of the insurance compensation. The ves-
sel owner was part of the case as a third party.

The main subject of the dispute became the re-
quirements towards the crew, operating the ship, who
were obliged to determine the seaworthiness
of the vessel on its way out of the port of Murmansk.

The arbitrators found the following. The ship
owner and the claimant proved, and the respondent
did not dispute, that the vessel was acquired as a “re-
[rigerating vessel type” in accordance with the Rules
of the Register. The classification assigned to the ship
by the Register, and the definition of the vessel type
as “refrigerating” according to the plaintiff’s expla-
nation, provided for its use “for transportation or stor-
age of refrigerated cargo or fishing products”. There-
fore, the vessel could be used as a refrigerating vessel
for the transportation of goods between ports and oth-
er land points, equipped for the loading and unload-
ing of cargo, or as a refrigerating vessel for the trans-
port and storage of “fishing products”. According
to the arbitrators’ opinion, this meant that the ves-
sel, in its own class and type, could be used to receive
fishing products from fishing vessels at yield points as
well as for their subsequent storage and transport.

The vessel was sent on its voyage to be used as
a trans-ship, that is, meaning as a fishing fleet ves-
sel. Aside from that, it was operated by the owners as
a trans-ship prior to this trip. More specifically, from
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the evidence of the Senior Chief Mate it followed that
in a previous trip this vessel delivered frozen fish re-
ceived at the fishery in the Faroe Island area. The re-
spondent pointed to the fact that the vessel had previ-
ously engaged with the reception of fish from fishing
vessels and its delivery to ports in Norway. Neither
the claimant, nor the ship owner disputed those claims.

Regardless of the fact which register the vessel
was registered in, at that time when it was operated as
a trans-ship, its owner and crew were obliged to com-
ply with the rules for such vessels, ensuring its seawor-
thiness according to those rules, including the pur-
pose which the vessel was actually used for.

The arbitrators considered that in order to resolve
the present dispute between the claimant and ves-
sel owner, on one hand, and the insurer, on the oth-
er, of key importance was the correct understanding
and interpretation of the law, the the Merchant Ship-
ping Code of the Russian Federation of the Russian
Federation, on the concept of seaworthiness, i.e. those
requirements that must be met according to the law, so
that the ship could be considered seaworthy.

In accordance with article 266 of the Mer-
chant Shipping Code, when insuring the vessel the in-
surer “does not bear responsibility for damages, caused
as a result of letting the ship sail in an unseaworthy con-
dition, unless the vessel’s unseaworthiness was caused
by hidden ship defects”. In that case, the law does not
define what condition of the vessel follows to be con-
sidered as “unseaworthy”.

In accordance with article 124(1) and 266
of the Merchant Shipping Code the vessel owner
“Is early obliged to bring the vessel in a seaworthy con-
dition before the start of the voyage”, including “man-
ning its crew”. What exactly is the law’s requirement
to “man” the ship is established in article 53(1)
of the Merchant Shipping Code, whose wording was
in effect on the date the ship sailed away, and which
states that “every vessel must have a crew on its board,
whose members are properly qualified and whose com-
position in numbers is sufficient for:

* ensuring the safe navigation of the vessel, pro-
tection of the marine environment;

* complying with the requirements for working
hours on the board;

* preventing the vessel’s crew members from
work overload.”
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The second paragraph of article 53(2) in the same
wording established that the vessel’s captain is issued
“a certificate for the minimum composition of the ves-
sel’s crew, ensuring safety...” . The very minimum com-
position of the vessel crew is determined by the rele-
vant federal executive organs “depending on the type
and purpose of the vessel, the area of navigation...” .

In the arbitrators’ opinion, it followed from
the legal norms that the minimal composition
of the vessel crew is determined, above all, with a view
for ensuring “safety of the vessel’s navigation”, based
on its technical characteristics and area of navigation.
However, when determining the composition, not all
of'the vessel’s particular features of operation in a spe-
cific route could be taken into account. Therefore,
the minimal composition of the vessel crew does not
necessarily ensure compliance with the requirements
for working hours and prevention of work overload,
while the fulfilment of those requirements is al-
ways necessary so that the ship is “properly manned”
and could, therefore, be considered seaworthy. That is
why the law contains a requirement about the “mini-
mum composition of the vessel crew, ensuring its safety”.
Specific conditions of particular routes, known
to the vessel owner and requiring the crew to complete
obligations and work that go beyond those for which
the minimum crew composition is calculated, require
a corresponding increase in the crew’s composition.

The arbitrators noted that even from the materi-
als provided by the parties to the current case, it was
obvious that the operation of the vessel as a trans-ship
at places of fishery significantly complicated the work
of its crew and increased its volume.

The great number of minimum crew members
is normatively established for for fishing fleet ves-
sels, including trans-ships, taking account the com-
plexity and danger of operating such vessels. That
is why when letting the vessel in question sail away
and deciding on the composition of its crew, the ves-
sel owner had to be guided by the provisions of the or-
der of the State Fishery Committee No. 148 effec-
tive at the time. This meant that the composition
of the vessel had to include no less than 16 persons.
If the technical characteristics of the vessel did not
allow the owner to provide such crew composition,
then, according to its purpose, the vessel should not
have been operated.
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In view of the above-mentioned, the arbitrators found
that the vessel was sent by the owner on its voyage
without being properly manned, hence, it was sent as
unseaworthy.

The arbitrators noted that the requirements
for the seaworthiness of a vessel in article 266
of the Merchant Shipping Code and article 124(1)
with regard to the “manning of its crew” also mean,
in accordance with article 53(1), a need of “hav-
ing crew on board, whose members have proper
qualifications...to ensure safe navigation and protec-
tion of marine environment”. This primarily refers
to the vessel’s captain.

In accordance with the requirements for the safe
operation of vessels and the prevention of pollution,
established by the International Safety Management
Code (ISM), chapter IX of the SOLAS-74 Conven-
tion, the company (the vessel owner) must ensure that
the captain is properly qualified to operate the vessel.

The arbitrators stated that a safety management
system (SMS) was used on the vessel. According
to the captain himself, he had never worked on ves-
sels with SMS and he did not have practical expe-
rience in operating such vessels, and before getting
on board he was formally acquainted with the vessel
owner’s SMS. In the arbitrators’ opinion, the ship’s
captain, who had a captain’s diploma in accordance
with the established requirements, nevertheless, did
not have the proper qualifications for the operation
of such a vessel at the time of sailing off.

The arbitrators found that the vessel owner,
who should have been aware of the requirements
for the safe operation of ships, completely ignored
them. In their opinion, he committed gross negli-
gence, employing a captain for a vessel that was a new
type to him, and immediately sending him to sail off
without taking into account his preparation for the op-
eration of such a vessel. Having allowed this, the ship
owner did not show due care about the seaworthiness
of the vessel when it was sent on its voyage.

The arbitral tribunal concluded that the acci-
dent with the ship as a result of the shipwreck oc-
curred due to the unseaworthiness of the vessel
and could not be qualified asan insured event, and that
the defendant had the right to refuse to the ship own-
er payment of insurance compensation in connection
with the constructive loss of the vessel.



Absence of the right of the insured to receive com-
pensation from the respondent in relation to the ves-
sel’s loss deprived the bank (as a beneficiary) of a right
to receive insurance compensation.

As seen from the example above, the MAC tri-
bunals thoroughly examine disputes on various is-
sues, including those relevant to the fishing fleet.

Trends and challenges

Nowadays arbitral tribunals have to deal with a grown
complexity of disputes which requires even higher
qualification of the arbitrators and legal representa-
tives of the parties. Electronic communication be-
tween the parties and the arbitral institution meets
the needs of rapid data interchange. Another chal-
lenge consists in evaluation of reliability of party-ap-
pointed experts’ reports and analysis of other techni-
cal evidence.

One more distinguishing feature of maritime ar-
bitration in MAC is a proactive approach of arbitra-
tors with regard to case management.

Each case heard at MAC has its own particular
features. This necessitates even higher qualification
ofthe arbitrators and legal representatives of the parties.
Also, as result, discrepancies between the arbitrators
on how to resolve disputes arise more often (in recent
years in about 20% cases two arbitrators were unable
to reach a common approach to the dispute resolution
and therefore an umpire was appointed).
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Other trends include established practice of electron-
ic communication between the parties and the arbi-
tral institution and a resulting rapid data interchange;
an increased demand to arbitrate marine insurance
disputes; the importance of reliable expert reports
and other technical evidence.

Last but not the least trend constitutes the in-
creasing number of substantive arguments and pro-
cedural motions of the parties which necessitates
careful consideration by the tribunals and a detailed
rationale of the arbitral awards.

Conclusions

The MAC as an arbitral institution has a vast poten-
tial for resolving disputes which result from maritime
trade. Its reputation has developed over about 90 years
of activity. The generally high standards of the arbi-
tral proceedings may be seen from the texts of awards
rendered by the MAC tribunals. Summaries, or in-
deed even full texts, of many such awards have been
published. This is a long tradition that dates back
to the early period of the MAC history.

The MAC preserved the continuity of its
rules while refraining from revolutionary changes.
At the same time, it modernized the rules with due
regard to the needs of maritime trade, current legis-
lation and its own past practice of resolving disputes.
The rules also correspond to the trends followed
by major international arbitral institutions.
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MARITIME ARBITRATION
IN LONDON - THE LMAA

LMAA

Bruce Harris
President

he London Maritime Arbitrators Association

— the LMAA' — has its roots in the commer-

cial shipping market. In the City of London,

it was the practice for disputes to be resolved,
often informally, by members of the shipbroking fra-
ternity, often brokers on the Baltic Exchange — some-
times over a gin and tonic in the bar!

The LMAA was founded in 1960 by a group
of such brokers who had been acting as arbitrators. Its
membership has expanded beyond commercial ship-
ping to include vessel construction, off-shore projects,
yachts and super yachts — indeed everything to do
with ships, shipping and boats (as well as the occasion-
al commodity or oil transaction). Among its members
are all kinds of commercial people, lawyers and people
from commercial and technical backgrounds includ-
ing marine engineers and naval architects.

Not an institution

The most important thing to know about
the LMAA is that it is not an institution but is
simply an association of arbitrators. Its main
purposes are to assist with the cost-effective
and speedy resolution of disputes and to promote
best practice among maritime arbitrators.

Unlike institutions (such asthe ICC and the Lon-
don Court of International Arbitration (LCIA)),
the LMAA does not administer arbitrations. There
are three main advantages to this.

David Steward
Committee Member

1. Parties do not pay administration fees
to the LMAA. The institutions have staff who su-
pervise the conduct of arbitrations and the resultant
awards. The LMAA members deal with administra-
tive matters themselves.

2. The procedure is quicker than institutional ar-
bitration. For example, it is not necessary to spend time
drafting and agreeing terms of reference at the beginning
of the arbitration. Instead, these are defined through
the submissions and questionnaires which are completed
by the parties. When the arbitrators write their decision, is
not necessary for anyone to review and approve it.

3. In most cases, the LMAA does not appoint
arbitrators. Parties are free to choose their arbitrators,
subject to any restrictions in the arbitration clause
in their contract. They do not even have to choose
LMAA arbitrators, though arbitrators must be inde-
pendent, and it is a good idea to use arbitrators who
are familiar with the LMAA Terms. The Full and Sup-
porting Members of the Association have a wide range
of experience and skills, so for any case it will be pos-
sible to find suitable arbitrators from the membership.

Terms and Procedures

The LMAA publishes terms for arbitrations
(“the LMAA Terms”). These can be found on our
website, where copies can be downloaded. There
are also guidelines, to help parties understand how
the Terms operate. The Terms are frequently re-

! Further information is available on the Association’s website: Imaa.london.
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viewed and updated by a sub-committee, to ensure
that they reflect current best practices. Indeed this
process if going on at present so that in a few months
the 2017 Terms, which are current, should be re-
placed by the LMAA Terms 2021.

Where parties agree to LMAA arbitration in their
contract, these Terms will apply. They also apply
whenever arbitrators accept appointment on the basis
of the Terms, which all members of the LMAA do.

In addition to the LMAA Terms of general ap-
plication, there are procedures for small and medi-
um-sized claims;

1. The Small Claims Procedure (SCP). This is
designed to provide a quick and cost-effective method
of resolving small disputes, by limiting the length of sub-
missions and the scope for evidence. In most cases, dis-
putes are resolved under the SCP without an oral hearing,
by reference to written submissions and documents alone.

2. The Intermediate Claims Procedure (ICP).

The LMAA Terms, reflecting the provisions
of the Arbitration Act 1996, which governs arbitrations
in England and Wales, state that the purpose of arbi-
tration is to obtain the fair resolution of disputes by an
impartial tribunal without unnecessary delay or ex-
pense. They make it clear that the arbitrators are under
a duty to act fairly and impartially between the parties.

Because the Terms are available to read, we will
not discuss the procedures in any detail here, but
rather will give a brief description of the sort of ex-
perience which a party to an arbitration might have.

For most disputes, it is likely that a party will have
a lawyer to represent it, although sometimes parties
represent themselves, particularly in small claims.

The arbitration is started by the appointment
of the tribunal. If a lawyer is involved, then they will ar-
range for this on the party’s behalf. It is important for par-
ties to discuss with their lawyer their choice of arbitrator.
A party has no control over the arbitrator chosen by its op-
ponent unless there is some agreement with them about
this. But both will want to be sure that they appoint an
arbitrator who has relevant experience. The LMAA pub-
lishes profiles of its Full Members on its website.

Appointment is a simple process. There is no need
for a request to be filed with the LMAA. To appoint an
arbitrator, one will email or telephone them, to check
first that they have no conflict of interest and that they
are available to accept the appointment. The arbitrator

is permitted to invoice for an appointment fee, cur-
rently £350, plus UK VAT where applicable.

Usually, the arbitration agreement will
be for a tribunal of three arbitrators, and sometimes
for a sole arbitrator. Occasionally, there may be an
umpire instead of a third arbitrator. In many cases
a sole arbitrator is a good idea, since the efficiency
of the process can be heightened and the costs re-
duced with a single person.

Asthe LMAA Terms state, every arbitrator is im-
partial and is not to be considered as the representa-
tive of the party who appointed them.

First let us consider an arbitration under the gen-
eral LMAA Terms and then look briefly at the SCP
and the ICP. Lastly we mention briefly mediation,
a process which many LMAA members also offer,
and which is very different from arbitration.

Arbitration under
the LMAA Terms

The usual procedure is that one party appoints an
arbitrator and gives notice of that appointment
to the other party. Under many arbitration clauses,
the party making the first appointment calls on its
opponent to appoint a second arbitrator and to give
notice of that appointment within 14 days, saying that
if they do not do so, the first party will appoint its ar-
bitrator as sole. There are variations on this scheme,
and absent any particular provisions the Arbitration
Act 1996 sets out details as regards appointments.
Sometimes the arbitration clause provides
for a sole arbitrator, or the parties agree to this.
In such a case, if they cannot agree on the choice
of arbitrator within 14 days, then either of them can
apply to the President of the LMAA to make an ap-
pointment, as long as the arbitration agreement is
on LMAA Terms and says nothing to the contrary.
Failing that, the Court has to make the appointment.
The arbitrators have a discretion to decide all
mattersrelatingto procedure and evidence, with aview
to making the arbitration efficient and cost-effective.
The normal procedure is set out in the Second Sched-
ule to the LMAA Terms, although this can be varied.
In many cases, the parties will agree that
the arbitrators can proceed to their decision on the ba-
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sis of the written submissions and supporting docu-
ments, without any further proceedings. If that is not
so, then after exchange of submissions, the parties must
complete a form of questionnaire. This is an important
document. It describes the issues between the parties
and helps the arbitrators to decide what procedures
should be followed. It covers such questions as wheth-
er either party seeks further disclosure of documents,
whether witnesses of fact and experts will be required,
and whether a hearing date can be fixed.

It also obliges the parties to estimate costs
to the end of the arbitration. This is very important be-
cause it requires the parties to focus on the likely costs
of resolving their dispute. Experience shows that where
there is an oral hearing, it is the later stages of a case
that are the most important. The parties must also state
whether they have considered mediation.

The questionnaire must be signed by an autho-
rised officer of the relevant party. This ensures that
each party considers the content of its questionnaire
and that it is not left entirely to their lawyers.

If there is to be evidence from witnesses of fact
and experts, the arbitrators fix a timetable for ex-
change of written witness statements and experts’ re-
ports. The arbitrators will usually require the experts
to discuss the issues in the case between themselves,
to narrow those issues as far as possible and to pro-
duce a joint statement, describing areas of agreement
and of disagreement. The purpose of this is to ensure
that expert evidence at the hearing is limited to mat-
ters which are really in dispute.

In the Fourth Schedule to the Terms, there
is a series of guidelines in the form of a checklist,
with a view to ensuring that the parties conduct
the proceedings efficiently and cost-effectively.

If the dispute is not to be resolved on written sub-
missions and documents alone, there will be a hearing.

We try to avoid delay in the fixing of hearing
dates by reason of the arbitrators’ lack of availabili-
ty. At the beginning of the arbitration, if it is known
that an early hearing will be required, the parties must
consult and check on the availability of the arbitrators
at that stage. Otherwise, there are terms in the Fifth
Schedule, the object of which is that the arbitrators
should be available to fix a hearing within a reasonable
time of the date when the parties expect to be ready.
In certain circumstances, arbitrators can be replaced
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if they are unable to offer availability in an appropri-
ate time. Happily this very rarely happens nowadays.

The hearing usually takes place in London
at a neutral venue. There are specialised venues
for dispute resolution which provide facilities for arbi-
tration in central London. At the hearing, the parties
are usually represented by their law firms. The case
is presented to the arbitrators, either by members
of those firms or by barristers.

Arbitration hearings are much less formal than
court proceedings. The lawyers do not wear wigs
or gowns. The parties and their representatives sit
round tables in an office environment.

Because of the COVID-19 pandemic, hearings have
been taking place virtually, using video facilities. Even
when the restrictions are eased, it is likely that many hear-
ings will continue to be conducted at least partly by virtu-
al means. Even before the pandemic it had become quite
common for witnesses to give evidence by video link,
to save the costs of travel or accommodation, or when
they were unable to attend at the hearing in person.

The LMAA has published a set of guidelines
for virtual hearings. They are based on practical expe-
rience of arbitrators, barristers and law firms and are
very detailed. They cover such matters as preparation
for the hearing, etiquette at the hearing, oral testimo-
ny from witnesses, and the use of electronic bundles.

The LMAA tries to ensure that awards are issued
promptly. The time for the award always depends
on the circumstances of the case. It will take longer
when there has been lengthy factual and expert evi-
dence than in a case which turns on the legal inter-
pretation of the contract. Paragraph 22 of the LMAA
Terms states that the award should normally be avail-
able within six weeks from the close of the proceed-
ings: in many cases the time will be shorter.

During the arbitration, the arbitrators can issue
interim invoices for their fees and expenses. They can
also require that the parties give them security for their
fees and expenses. The award is issued to the parties
when they have paid the balance of the arbitrators’
fees and expenses. Sometimes, the parties agree to pay
50% each. On other occasions, one party pays 100%.
The award then determines the ultimate liability for this
sum, depending on which party has been successful.

Arbitrators have power to award recoverable le-
gal costs and disbursements to a successful party.



The Small Claims Procedure

The Small Claims Procedure provides for a sole arbi-
trator. If the parties cannot agree on the choice of ar-
bitrator, then one of them can apply to the LMAA
and the President will make the appointment.
The President takes into account the nature of the dis-
pute when making that choice.

There is a fixed fee for an arbitration under the SCP.
Thisis currently £4,000, plus an administration fee of £350
for appointment of the arbitrator by the President, plus
VAT where applicable. The fixed fee covers the arbitra-
tor’s charges for the proceedings, including the award.

There is a timetable for exchange of written sub-
missions and supporting documents. There are lim-
its on the length of these submissions. The parties
can rely on experts’ reports only with the permission
of the arbitrator. There is no hearing unless, in excep-
tional circumstances, the arbitrator requires this.

The arbitrator makes every effort to publish
the award within one month after receiving all rele-
vant documents and submissions.

In asimple case, where there is no counterclaim,
no expert evidence and no oral hearing, the arbitra-
tion can be concluded within 13 weeks of the appoint-
ment of the arbitrator, and sometimes more quickly.
If there is a counterclaim, then that period might ex-
tend to 15 weeks. In either case, the time will be short-
ened if the arbitrator is able to issue an award in less
than one month. If there is expert evidence or an oral
hearing, the timetable is less certain, but hearings are
very unusual in SCP arbitrations.

The Intermediate
Claims Procedure

The ICP also provides a streamlined procedure
for certain disputes. Under the ICP, the timeta-
ble for submissions is similar to that in the SCP,
but it is more common for parties to rely on fac-
tual witness statements and sometimes experts’
reports, so the overall time is somewhat longer.
Nevertheless, the arbitrators’ decision is usually
made by reference to documents and written sub-
missions only. It is only in exceptional cases that
an oral hearing is permitted.

As for the costs of an ICP arbitration, there is no fixed
fee. But the amount of costs recoverable by one party
from another is capped by reference to a percentage
of the claim and any counterclaim. This is designed
to discourage the parties from running up excessive
costs. The arbitrators’ fees are also capped.

In all LMAA cases, it is always open to the par-
ties to agree a much shorter timetable if they both want
to cooperate in having their dispute resolved quickly.

Mediation

Some LMAA members also act as mediators.
Mediation is different from arbitration because a me-
diator does not decide the dispute: the job of the me-
diator is to facilitate negotiations and help the parties
to settle their dispute amicably.

Sometimes mediation will take place before any ar-
bitration proceedings are started. Sometimes, it will take
place while the arbitration proceedings are pending, of-
ten after written submissions have been exchanged.

In a mediation, the parties exchange writ-
ten summaries of the dispute, for the information
of the mediator. The mediation usually takes place
on one day at a neutral venue. Lawyers may attend
on behalf of the parties, but the mediator will not
want to hear formal submissions from lawyers. It is
important that mediation is attended by the parties
themselves, or by representatives of the parties who
have settlement authority.

The mediator consults with the parties on the best
way to use the time in the mediation, but the medi-
ator is responsible for creating the framework. They
might, for example, start with a joint session during
which each party describes its position. In any event,
the mediator will spend time with each of the par-
ties in turn, in order to understand their respective
positions and their objectives. The mediator is likely
to shuttle between the parties throughout the day.

If an agreement is reached in the mediation, then
the mediator might assist the parties in drawing up a set-
tlement agreement. Sometimes, outline heads of agree-
ment are written down, and a formal settlement agree-
ment is drafted later, with the assistance of lawyers.

The LMAA’s Mediation Terms can also be found
on our website, together with a list of Full Members
who are willing to act as mediators.
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issing most deadlines in our society can be forgiven or excused.
For example, being late for work might get you a warning from your
boss, but it typically won’t cost you a job. However, in arbitration
being late in submitting a claim might cost you the whole case.
Indeed, the arbitration must be commenced within a specified time failing
which the right to go to arbitration, or indeed the claim itself, will be barred.
Time limits operate as instrument preventing a person from institut-
ing a claim after a substantially long period of time. If a cause of action were
to be permitted to go ahead after substantial delay it could have a problematic
effect on the collection of evidence and the administration of the arbitration
proceedings as it relates to the availability of witnesses and documents. In that
way limitation periods seek to balance the interests of all parties and the effec-
tive administration of the case.
When claimant deals with commencement of arbitration, he needs to ask
himself these four questions:
* what is the length of the limitation period?
* when does it start to run?
* when the arbitration is commenced?
+ what will happen after limitation period expires?

What is the length
of the limitation period?

Every legal claim will be subject to a limitation period, imposed either by the govern-
ing law or by the applicable contract terms.

Although limitation periods are common to all legal systems, they differ
in length from six months to up to 15, 20 or even 30 years.

There could be also limitation periods set by international conventions ap-
plicable in a specific matter. For instance, the 1974 United Nations Convention
on the Limitation Period in the International Sale of Goods (as amended in 1980)
(“UN Limitation Convention”) provides uniform rules but is restricted to the inter-
national sale of goods. Another example is the one-year time bar under Article ITI
Rule 6 of the Hague-Visby Rules.'

It is also necessary to bear in mind that different time frames apply to different
types of claims. Usually claims concerning the defects in goods have shorter time
limits than the general ones.

Most of institutional rules do not specify the limitation period for the com-
mencement of arbitration. Generally no time limits are specified under LCIA Rules,
ICC Rules, LMAA Terms.

! A set of international rules for the international carriage of goods by sea.




However, time limits are usually introduced in com-
modities arbitration:
* GAFTA Arbitration
(1 year)

« FOSFA Rules of Arbitration and Appeal
(120 days; quality claim-90 days)

* RSA Rules and Regulations (quality claim -
7 days)

Often, commodities arbitration rules will require
the claims, if commenced, to be renewed after a pe-
riod of one year by giving a written notice to the oth-
er party. It may also be the case that such renewal is
permitted a limited number of times, for example,
GAFTA allows the claim to be renewed for 6 years,
while FOSFA now permits one annual renewal only.

Therefore, it is strikingly important to be aware
of and to actively monitor applicable time limits.

When does the clock
start running?

Rules No. 125

Knowing the length of the limitation period is,
of course, of little value unless you also know when
that period starts to run.

For example, under the English law the six-year
limitation period for a claim for breach of contract
begins to run when the breach of contract occurs
regardless of whether any damage is suffered at that
point and regardless of whether the innocent party
knows there has been a breach of contract.

However, under the Ukrainian law the starting
point is the date when claimant became or could have
become aware of the breach.

Meanwhile, international conventions speci-
fy their rules on the starting date for the calculation
of time limits. Similarly, GAFTA, FOSFA and RSA
Rules elaborated starting dates suitable for the com-
modities contracts.

When arbitration
is commenced?

National law of different countries and almost every
set of institutional rules include a provision regarding
the commencement of the arbitration.
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Under the Ukrainian law “On the International
Commercial Arbitration” the arbitration is consid-
ered commenced on the day of receipt of the request
of arbitration by the respondent. Under the Arbitra-
tion Act 1996 the general rule is that arbitration is
commenced upon the appointment of an arbitrator.

There are a lot of formalities inherent to the ar-
bitral process, which are very important to remember
to make the request for arbitration effectively served.

It would be wrong to underestimate the impor-
tance of getting the notice or request for arbitration
right. If you don’t, claim may become time-barred
because an ineffective arbitration notice will not stop
time running for the purposes of statutory or contrac-
tual time limits.

Usually the following requirements are estab-
lished for arbitration notice:

* The written form of

for arbitration;

» Effective service according to the parties’

agreement or the governing law;

» The notice should identify the contract in rela-

tion to which your claim, or the dispute, arises;

» The notice should state the identity of the re-

spondent;

* The best practice is also to state which

claims you wish to refer to arbitration.

The notice of arbitration needs careful drafting,
as it is likely to have a bearing on the scope of the tri-
bunal’s jurisdiction. If you draft the notice too broad-
ly, you may fail to satisfy the requirement that the dis-
putes to be referred to arbitration must be specified.
On the other hand, if you draft it too narrowly, you
may lose the opportunity of introducing other claims
at a later date because these will fall outside the scope
of the jurisdiction of the tribunal.

What will happen after
limitation period expires?

the request

Time limits to commence arbitration are strict
and if a claim is brought outside the limitation period
it will likely be dismissed, unless there is a reasonable
excuse for the delay in bringing the claim. The Tribu-
nal will consider the issue of time limits if it is raised
by the respondent as the defence.
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If you have this reasonable excuse, there could be still
a chance that your claim would be admitted for con-
sideration. For example, some institutional rules al-
low arbitrators to exercise their discretion in extend-
ing the time limits.

Another option available to claimants is to ad-
dress the court with the application to extend the time
limits for the commencement of an arbitration ac-
cording to the law of the seat of arbitration. It is pos-
sible to seek an extension of time limits for com-
mencement of arbitration in certain very limited
circumstances.

For example, section 12 of the Arbitration Act
1996 deals with the court’s power to extend time
for the commencement of arbitration proceedings.
The court may order an extension only if satisfied:

(a) that the circumstances are such as were outside

the reasonable contemplation of the parties when

they agreed the provision in question, and that
it would be just to extend the time, or

(b) that the conduct of one of the parties makes

it unjust to hold the other party to the strict terms

of the provision in question.

It is also necessary to bear in mind that courts
cannot extend time limits stated in the Limitation
Acts, but only the contractual time limits.

The following factors may be of importance
for the arbitrators when exercising their discretion
to admit late claim:

The length of delay. Clearly, the Ilonger
the delay, the more reluctant the court will be to allow
the application. This is relevant to the justice criteri-
on. The amount at stake. Similarly, the value of your
claim has also impact whether is it just to make
the extension.

Whether the delay was due to the fault
of the applicant or the circumstances beyond his con-
trol. Therefore, it is relevant if the claimants have due
justifications for the delay.

If the delay was due to the fault of the applicant
and the extent of that fault. It is noteworthy that mis-
take of claimants’ lawyers often will not be the ground
for the extension.

The conduct of the other party. For example,
it is unjust to hold the party to the strict time limits
if the other party attempted to negotiate the dispute
making an impression that the time limits do not

22 | Arbitration.ru

apply. However, it is important to remember that
under the general rule, the parties’ negotiations do
not suspend the time limits for the commencement
of arbitration.

A lesson to be learned
from Av B [2017]

In the case of 4 v B [2017] EWHC 3417 (Comm),
the English High Court set aside the arbitral award
rendered under LCIA Rules upholding its own ju-
risdiction on the basis of the ineffective request
for the arbitration.

The dispute between A and B arose under two
contracts for the sale of consignments of crude oil.
The Contracts were governed by the English law
and provided for arbitration under the LCIA Rules
2014, seated in London.

B commenced arbitration in September 2016
in a single Request for Arbitration under both con-
tracts accompanied by payment of a single registra-
tion fee.

On 24 May 2017, A challenged the jurisdiction
of the tribunal contesting the validity of B’s Request
for Arbitration on the grounds that it referred to sin-
gle arbitration the claims under different Contracts.
A served its Statement of Defence on 2 June 2017
without prejudice to its jurisdictional challenge.

On 7 July 2017, the LCIA tribunal made a par-
tial award on jurisdiction and dismissed A’s juris-
dictional challenge on the basis that it was brought
too late. Subsequently A challenged the partial arbi-
tration award on jurisdiction pursuant to section 67
of the Arbitration Act 1996 in an English court.

The English court had to consider two key
questions:

Was the Request for Arbitration
effective?

Answering the first question, the court conclud-
ed that LCIA Rules do not allow several arbitra-
tions to be commenced under a single Request
for Arbitration. The LCIA Rules allow consol-
idation of arbitration proceedings only upon
the parties’ consent.



The Request for Arbitration concerned one sin-
gle amount claimed, one registration fee was paid
and it referred throughout to ‘the arbitration’. Ac-
cordingly, the judge concluded that in the context
of the LCIA Rules, a reasonable person in the posi-
tion of the recipient would have understood the re-
quest as starting a single arbitration.

The request for arbitration served under both
contracts was ineffective as LCIA Rules do not
permit a party to commence multiple arbitrations
and consolidate the proceedings without the con-
sent of all parties.

Did A raise its jurisdiction
objection in time?

Article 23.3 LCIA Rules provides that jurisdic-
tional objections must be made as soon as possible
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but not later than the time for serving Statement
of Defence.

The judge concluded that A had not lost the right
to challenge the tribunal’s jurisdiction, as it objected
not later than the time for its statement of defence.

At the end of the day, B’s claim was dismissed
based on the drawbacks of the Request for Arbitration.

Conclusions

Imagine the balloons, the champagne, the party
hats, when the defendant finds out that you tossed
away your claim by being late or submitted with fa-
tal errors. The claimant in the arbitration must make
sure that it uses the proper document and procedure
to start the arbitration. If it does not, then arbitration
will be commenced incorrectly and the limitation pe-
riod may expire in the meantime.
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n the practice of international maritime shipping, a letter of undertaking is widely

used to guarantee the security of obligations and protect the debtor from possible

actions of the creditor. On the maritime claim occurrence, there is always the risk

of vessel arrest imposed to secure the maritime claim. To protect the business
processes of the creditor, vessel arrest is often substituted for the posting of a security
deposit, the issuance of a bank guarantee or the issuance of a letter of undertaking
by a P&I Club.

Most often, courts use the obligation of the creditor to deposit a sum of money
in the amount of the claim to the deposit account of the court as the substitution
of the vessel arrest. This security measure is often commensurate with the claim
and is considered a fair substitute, but not every creditor is willing to deposit thou-
sands, and sometimes millions, of dollars into the court’s account, which will re-
main in the account until a final decision is made on the case.

Inthe second case, the creditor is given the right to replace the arrest with a bank
guarantee. It should be noted that in Ukrainian practice, issuing a bank guarantee
requires sufficient time and extra funds. In addition, the courts of Ukraine recognize
only the bank guarantee issued by the local Ukrainian bank as sufficient security,
which must also be considered during such a process.

The most effective way for a debtor to secure maritime claim is to apply a letter
of undertaking issued by the club. In fact, the Letter of Undertaking of a P&I Club is
a form of guarantee issued by the Club — an obligation to pay the creditor the amount
owed to him by the court decision, or the amount agreed on the terms of the settle-
ment. This is a private security agreement between the parties, and the court does
not participate in the process of establishing the terms of the obligation, which are
agreed between the Club, on the one hand, and the Club Member. This is an import-
ant point, as only the Club, and not the authorized agents, representatives, or local
correspondents of the Club, are entitled to issue such a Letter of Undertaking.

After accepting such a letter of undertaking, the recipient must release the ship
from arrest and not detain it again, under the same claim (in most cases, such letter
of undertaking is issued upon vessel arrest, or even in case of probable arrest).




The basis for the payment of the amount of the guar-
anteed obligation must be a final court decision,
an arbitral award, or an amicable agreement. It is
important that the Letter of Undertaking has a dis-
cretionary nature, that is, the Club is not obliged
to issue letter of undertaking for each individual
case, but does this solely at its own decision, guid-
ed by the situation.

There are a number of significant advantag-
es for the Club, the Shipowner and the Recipient
of such a letter of undertaking: first, the letter of un-
dertaking has an easy and flexible form of content;
and secondly, althoughthe LOU isin writing, thanks
to modern technologies, it can be delivered to any
country in a matter of minutes. Due to the simple
and capacious form of issuing a P&I Club's letter
of undertaking, the Owner minimizes, and in some
cases avoids additional costs that could be incurred
in connection with the vessel arrest and restriction
of its commercial activities.

Mutual insurance covers the shipowner’s
liability insurance insofar as it is not covered
by the contractual insurance. For this purpose,
shipowners unite in mutual insurance clubs. These
clubs are called mutual societies because all mem-
bers of the club share responsibilities on a recip-
rocal basis. Mutual insurance means that ship-
owners, uniting in mutual insurance clubs, create
an insurance fund to compensate for losses arising
out of a particular shipowner's case. Thus, mu-
tual insurance does not compete with contractu-
al insurance, but complements the latter, that is,
with the help of mutual insurance, shipowners pro-
tect themselves from losses that remain at the risk
of the policyholders themselves.

The first mutual insurance clubs were founded
by English shipowners in the middle of the 19" cen-
tury. At first, there were separate “Protection Clubs”
and “Indemnity Clubs”. Currently, these two types
of clubs have merged into a single type of carrier
liability insurance in the Protection and Indem-
nity Clubs — P&I Clubs. In most countries, these
clubs are purely national, that is, only ship owners
of a given country (USA, Scandinavian countries)
are accepted. In the UK, where there are more than
a dozen P&I Clubs, the latter are often internation-
al, with members from different countries.
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Clubs analyze the reasons for insurance claims. Ifit is
determined that the damage was the result of neg-
ligence, poor qualifications of the master and crew,
this may lead to an increase in insurance premiums
by clubs. The largest mutual insurance clubs are unit-
ed in the International Group, the so-called pool,
in which almost 90% of the world’s tonnage is in-
sured. The purpose of this association is to analyze
the work of the clubs included in the pool. Based
on the results of the analysis, conclusions are drawn
about which of the clubs is the most financially stable,
as well as proposals for a preferred mutual insurance
club for shipowners.

At the same time, there is no single interna-
tional act that would regulate the adoption of a let-
ter of undertaking from the P&I Club. But despite
this, the UK, Hong Kong, Australia, Italy, France,
and Singapore — accept this type of document as se-
curity.

Practice of applying a letter
of undertaking of the P&l
Club in Ukraine:

On April 29, 2020, a tanker owned by a shipown-
er from Singapore arrived at the port of Pivdennyi,
Ukraine. An unintentional spill of a cargo of palm oil
occurred during unloading.

During this incident, the P&I Club issued a Let-
ter of Undertaking for almost 2.5 million US dollars
— the entire amount of the claim of the Environmen-
tal Inspection and the Prosecutor’s Office, and in less
than a day, an amount equivalent to one million US
dollars was deposited on the court’s account as an ad-
ditional guarantee to prove the fact that the Shipown-
er does not try to escape from responsibility.

In fact, no one was sure of the positive outcome
of these actions, since until May 15, 2020, not a sin-
gle letter of undertaking from the P&I Club had been
accepted in the Ukrainian courts as a proper financial
security for the claim.

A professional breakthrough was achieved
when the court considered all the evidence provided
by the defense and the relevant documents, the argu-
ments of the prosecutor’s office, as a result of which
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the arrest of the vessel was denied, and the letter of un-
dertaking was accepted as a proper financial security.

Despite the decision issued in the commer-
cial process, the State Environmental Inspection
and the Prosecutor’s Office made three attempts
to arrest and detain the ship as long as possible, but
all of them turned out to be illegal, and the ship left
the port Pivdennyi.

As a rule, representatives of the Prosecutor’s Of-
fice and government bodies do not understand the in-
ternational practice of applying a letter of undertak-
ing of the P&I Club. At the same time, they do not
understand and do not realize what losses the Ship-
owner will incur in connection with the imposition
of an unlawful vessel arrest. Such losses are reim-
bursed at the expense of the state budget, but this does
not stop the representatives of governmental bodies.

Thus, the possibility of recognizing the letter
of undertaking issued by the P&I Club, conducted
in accordance with the requirements of the legislation
of Ukraine, was reflected in the precedent decision
of the Commercial Court of the Odessa region dat-
ed 15.05.2020, according to which the provided let-
ter of undertaking issued by the P&I Club registered
in the UK was recognized as a financial guarantee.
The court also noted that in the systemic interpreta-
tion of Article 141 and other norms of the Commercial
Proceeding Code of Ukraine, it is possible to accept as
evidence a financial guarantee of a person in respect
of whom there are no doubts about solvency.

In fact, this is the first case when the court de-
scribes and recognizes the international financial in-
strument - the Letter of Undertaking of the P&I Club,
in the process of securing the maritime claim, and de-
clares the possibility of its use, taking into account
the fulfillment of all regulatory requirements.

We would also like to draw your attention
to the fact that the court requested documentary
confirmation of the status of the P&I Club as a fi-
nancial organization, as well as a financially stable
organization. The confirmation of the club’s regis-
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tration as an organization that provides insurance
services obtained from the state register is sufficient
evidence of the status of a financial organization.
In case of issuing a letter of undertaking for a sig-
nificant amount of security, it is also recommended
to establish that the Club is a solvent organization,
that is, financially stable. In the above case, the court
accepted excerpts from the annual financial state-
ments of the P&I Club, which contained informa-
tion on the company’s financial reserves and profits,
as evidence of financial stability.

Thus, the application of the Letter of Under-
taking of the P&I Club in securing maritime claims
is a legal and effective practice. When considering
maritime cases by arbitration tribunals, the arbitra-
tors must provide the parties with the right to use
all appropriate means of securing claims, including
the Letter of Undertaking of the P&I Club.

As international practice and international
laws show, the issue of securing a claim in an arbi-
tration case can be resolved both by national courts
and by the arbitration court itself, both when consid-
ering a case in an arbitration court, and at the stage
of recognition of an arbitral award. For example,
European Convention on International Commercial
Arbitration, 1961 provides the possibility of taking
interim measures by state courts. The UNCITRAL
Model Law on International Commercial Arbitration
(1985), as well as a large number of arbitration rules,
is vested with appropriate powers by both the arbi-
tration institution and the national courts. For an
efficient and simplified consideration of the case,
the arbitrators are recommended to pay attention
to the practice of recognizing the Letter of Undertak-
ing of the P&I Club as an appropriate form of secur-
ing a claim in maritime disputes.

In the process of recognizing the Letter
of Undertaking as an appropriate measure of securing
a claim, it is necessary to take into account the pro-
visions of the applicable law, as well as the legal ap-
proaches that are applied in court practice.



HIROSHI ODA.
RUSSIAN
ARBITRATION

LAW AND PRACTICE

BOOK REVIEW

| Dmitry Artyukhov
Lawyer, Arbitration.ru
Editor-in-chief

ooks on Russian law written in English can

occasionaly be found on the shelves of foreign

libraries. Nevertheless, such monographs

are rare. Russian law remains ferra incog-
nita for foreign lawyers. And although Russia itself
and the countries of the former USSR where legis-
lation and doctrine experienced significant influence
of the Russian law school, are a party to many inter-
national disputes (for example, according to the sta-
tistics of the London International Arbitration Court,
LCIA, in 2017-2018 every tenth dispute involved
a party from Russia or the CIS countries), the com-
parison with uncharted land remains especially true
for the sphere of arbitration.

English-speaking readers could get an idea
of the Russian arbitration mainly thanks to publi-
cations of consulting firms (among these one can
distinguish Baker McKenzie International Arbi-
tration Yearbook in terms of the depth of review
and regularity), as well as from standalone ar-
ticles by practicing lawyers in specialized jour-
nals. The only book on this topic was “Arbitra-
tion in Russia” by A. Kotelnikov, S. Kurochkin

HIROSHI ODA. RUSSIAN ARBITRATION LAW AND PRACTICE | BOOK REVIEW

and O. Skvortsov, published last yearby Wolters Kluwer.
A 256-page work by Japanese professor of jurispru-
dence Hiroshi Oda entitled Russian Arbitration Law
and Practice, published by the authoritative publish-
ing house Oxford University Press is intended to fill
the gap in the coverage of the Russian approaches
to arbitration.

Although the Japanese author’s interest in Rus-
sian arbitration seems at first to be rather unusu-
al, there have been many prerequisites in Hiroshi
Oda’s legal and academic career for him to conceive
and write such a book. The author has advised large
companies on their activities in Russia, in particular,
the intergovernmental project Sakhalin-1, the Japan
National Oil Corporation (JNOC), and the Japan QOil
and Metals Corporation (JOGMEC).

Prior to joining the legal practice of a multina-
tional law firm, Mr.Hiroshi Oda headed the Depart-
ment of Russian Law at the University of Tokyo. He
has taught Japanese Competition Law at the College
d’Europe in Bruges, Belgium, for over 10 years and has
also lectured at the Vienna State University. He is
now a professor at Waseda University, Tokyo. In ad-
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dition, Oda was Japan’s Representative to the ICC
International Court of Arbitration from 2004 to 2016.
In the preface to the “Russian law and practice of ar-
bitration” the author notes: despite the fact that Rus-
sian law rules are based on the UNCITRAL Model
Law, the practice of interpretation and application
of'the provisions of the Arbitration Law by courts may
differ from the international standard, and therefore
requires a separate study.

Without trying to retell the content of the book,
we note that the result of such a study of judicial
practice was the appearance of separate sub-chap-
ters in the sections dealing with the Setting Aside
of Awards and the Arbitrability of Disputes. Also,
a separate sub-chapter is devoted to the grounds
for the refusal of Russian state courts to enforce ar-
bitral awards, in particular on the basis of a violation
of public policy.

The author of the book claims to know the Rus-
sian field of arbitration from the inside: classic doc-
trinal topics are covered in chapters on the arbitration
clause (including the fate of asymmetric arbitration
clauses and the effect of an arbitration agreement
on non-signatories) and the procedure for conducting
arbitration. Interim measures and assistance of state
courts in obtaining evidence are also discussed.

As for the rest, the author pays attention to more
pressing topics that make it possible to understand
the functioning of arbitration in Russia not only from
a legal, but also from a philosophical and social point
of view and concern the professional community.
Among them are the independence and impartiali-
ty of arbitrators and arbitral institutions, including
sub-chapters on “pocket arbitration institutions”.
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A large chapter is devoted to the arbitration reform
and its results: here the author examines the prereq-
uisites for the reform, the proposed amendments
to the laws on arbitration and the agro-industrial
complex, the creation of currently operating ar-
bitration centers and the view of Russian lawyers
on the outcomes of the reform.

Readers who want to get to know Russian arbi-
tration at a more superficial level can refer to subchap-
ters about Russia as a place of arbitration or the intro-
duction to the history of arbitration in our country.
Along with foreign authors, Hiroshi Oda express-
es gratitude to Russian legal prefessors B.R. Kara-
bel’'nikov, A.S. Komarov, A.A.Kostin, and the now
deceased A.L. Makovsky, who need no introduction
among Russian arbitration lawyers, for their help
in writing the book.

To sum up, it is easy to predict that the “Rus-
sian law and practice of arbitration” is to become
a widely cited source in articles and future works
on Russian and CIS arbitration laws. Secondly, it will
be a good gift to a colleague who wants to learn about
the specifics of Russian arbitration from a reputable
publication. Thirdly, Hiroshi Oda’s book can become
something of a mirror for those linked to the Russian
arbitration community now. After all, if the points
of view expressed in it may seem unflattering to some-
one, they can only blame their imperfect image.

Our readers will have the opportunity to ask
questions to the author live: Hiroshi Oda will speak
at the Arbitration Association Annual conference
on December the 3rd, 2020.

The book can be purchased from the Oxford
University Press website.
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HUTU O POCCUICKOM IpaBe, HAamMCaHHbIC

Ha aHMIMKUCKOM $I3bIKE, MOXHO WHOTAA

HallTU Ha ToJIKaxX 3apyOexKHbIX OubJINO-

Tek. Ho Bce ke Takue MoHorpaduu pen-
KOCTh, @ POCCHUHCKOE IpaBO B I1IEJIOM OCTaeTCs
terra incognita IJisI MHOCTPAHHBIX CIIEIMATUCTOB.
N xotsa Poccus u ctpansl obiBiiero CCCP, Ha 3a-
KOHOJATeIbCTBO M JOKTPUHBI KOTOPBIX POCCHUIA-
cKasl TpaBoBas IIKOJa oOKa3zaja 3HauyuTeJIbHOe
BJIMSIHME, BBICTYMAlOT CTOPOHOW BO MHOXECTBE
MEXIYHApOJIHBIX CIIOPOB (HANpUMeEp, MO CTaTH-
ctuke JIOHIZOHCKOTIo MEXIYHapOIHOTO TPETeHCKO-
ro apoutpaxHoro cyaa, LCIA, B 2017—2018 rogax
B KaXIIOM JIeCSITOM CIIOpe ydacTBOBajla CTOPOHa
n3 Poccun unu ctpan CHI'), cpaBHeHUe ¢ HeU3-
BEIAHHOW 3eMJIEW CITPABEIINBO U I OTEYECTBEH-
HOIt chepbl TpeTeicKoro pa3ouparebCcTBa.

ITonydyuThs mnpeacTraBiieHWe O HeW aHIJIOS-
3bIYHbIE YMTATEeJIM MOTIJIM B OCHOBHOM OJjiarona-
ps nyonuMKanusaM KOHCAJATHMHIOBBIX (upMm (cpe-
I KOTOPBIX IO TJIyOMHEe 0030pa U peryasipHOCTU
BBIXO/Ia MOXHO BBIICJUTh eXerogHuk Baker
McKenzie International Arbitration Yearbook),
a TakXe OTHEIbHBIM CTaThSIM IOPUCTOB-MPAKTH-
KOB B MpPO(MIbHBIX XypHaiax. EgumHCTBeHHON
KHUTOM MO TeMe Oblja BbINIEAINIAs B IPOLLIOM
roay Arbitration in Russia A. KorensHukona, C.
Kypoukuna u O. CkBoplioBa, OMyOJMKOBaHHAas
Wolters Kluwer.

BocrosHUTh mpo6es B OCBEIIEHUN POCCHIi-
CKMX MOIXOI0B K apOUTpaxy MmpuU3BaH 256-cTpa-
HUYHBIA TPy SIMTOHCKOTO Mpodeccopa I0pucipy-
geHuuu Xupoinu Opbl moa HazBaHueM Russian

XMPOLLIM OLA. «RUSSIAN ARBITRATION LAW AND PRACTICE» | OB30P KHUTU

Arbitration Law and Practice, BbIlIEAIIN# B aBTO-
puteTHoM usnarenbcTBe Oxford University Press.

XoTs1 uHTepec aBropa u3 CTpaHbl BOCXOMsI-
1IIEr0 COJTHIIA K POCCUICKOMY apOUTPaKy KaxkeTcsl
Ha TIepBBIi B3IJISIA JTOBOJbHO HEOOBIYHBIM, B IOpU-
JMYECKOM 1 akameMudeckoii kapbepe Xupoiu Oabl
OBbLIO MHOXKECTBO TMPEANOCHUIOK [JISI TOTO, YTOOBI
HaIucaTh MOJOOHYI0 KHUTY. ABTOP KOHCYJBTUPO-
BaJI KPYITHbIE KOMITAHUM TI0 AeATesIbHOCTU B Poc-
CHUM — B YaCTHOCTH, MEXITPaBUTEIbCTBEHHBIN MTPO-
ekT «CaxanuH-1», SIMOHCKYI0 HallMOHAIbHYIO
HedTaHyto Kopropauuio (JNOC), AnoHcKyo Kop-
nopanuio mo Hedtu 1 MmetasuiaM (JOGMEC).

o npuxoaa B IOPUANYECKYIO TTPAKTUKY XUPO-
mu Opa BO3TIaBIAN Kadenpy pocCcHUiicKoro TpaBa
B Toxuiickom yHuBepcutete. OH 6osee 10 jiet mpe-
rnmojaBaj SIMOHCKOe KOHKYypeHTHoe mpaBo B EBpo-
nerickoMm kosemxke (College d’Europe) B bprorre,
Benbrusg, a Takke unTan Jekiuu B BeHCKOM rocy-
JapcTBeHHOM yHuBepcurtere. Ceituac OH sIBsIeTCS
npocdeccopoM B yHuBepcutete Bacana, Tokuo. ITo-
mumo 3toro, Oma ¢ 2004 mo 2016 roa ObLT IpeacTa-
ButeseM oT Anonun B Cyne ICC.
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B mnpenucinoBuu Kk «PoccuiickoMy 3aKoHOIATesb-
CTBY U TpaKTUKe apOuTpaxka» — TakK, TO-BUAM-
MOMY, TOJIKEH 3BydaThb MEpeBOJ Ha3BaHWS KHUTU
— aBTOp OTMEYaeT: HECMOTPS Ha TO YTO POCCHUIi-
CKMe HOpMBbI onuparotrcs Ha Tunosoii 3akoH FOH-
CHUTPAIJI, npakTuka TOJKOBaHUS W MPUMEHEHUS
cylaMM MOJoXeHUi 3akoHa 00 apOuTpaxke HaroJ-
HSIET UX COJEPKaHUEM, KOTOPOE MOXET OTJINYAThCS
OT MEXIYHAapOJHOTO CTaHAapTa, a IMOTOMY TpedyeT
OTJIEJTLHOTO U3YYCHUS.

He nmwiTasice mepeckasaTh coaepkaHUe KHU-
M, KOTOPOE YMTaTeIb CaMOCTOSTEIbHO MOXKET
HaWTU Ha caiiTe U3aaTeJbCTBAa, OTMETUM, YTO pe-
3yJbTaTOM TaKOTO M3YYEHUS CyAeOHON MPaKTUKU
CTay clielMajbHbIe TTOATIaBhl B pa3nenax Setting
Aside of Awards («OcmnapuBaHue apOUTpaKHBIX
peureHuit») u Arbitrability of Disputes («ApouTtpa-
0eJIbHOCTh CTITOPOB»). TakxKe oTAeabHas MOATIaBa
MOCBsIlleHa NMPUYMHAM OTKa3a CyIOB B IIpHUBE-
JEHUU B HWCIOJHEHUE apOUTPakKHBIX pEIIeHUI,
B YACTHOCTM Ha OCHOBAHMU HapyIIEeHUS MyOamny-
HOTO TOpSIAKa.

Knura mpeteHayeT Ha 3HaAHUE POCCHUICKO-
ro TOJIs TPETEUCKOro pa3doupaTesbCTBa U3HYTPU:
Ccpeau KJIacCUYeCKUX TOKTPUHAIBHBIX TEM B HEl
MOXHO BBIJCIUTH JIMIIb TJIaBbl, TTOCBSIICHHBIC
apOUTpakKHOI OroBOopKe (BKIIIOYas Cyab0y acuM-
METPUYHBIX apOUTPaXKHBIX OTOBOPOK U JEiCTBUE
apOUTPaXKHOTO COTJIAIIEHUs] Ha JIMI, HE SIBJISIO-
IIMUXCS ero ydyacTHUKaMU) U caMoOil Mpoleaype
npoBeAcHus apoutpaxa. Takxke 3aTpOHYTHI BO-
MPOCHI 00ECIEYUTEIbHBIX MEP U COACHUCTBUS TOC-
CYJIOB B MOJIyUeHU U J0KA3aTEJbCTB.

B ocranbHOM aBTOp ymenaseT BHMMaHUE 00-
Jlee OCTpbIM TeMaM, KOTOpbIE TIO3BOJISIIOT TO-
HATh (QYHKIIMOHUpOBaHUEe apOuTpaxka B Poccuu
HE TOJBKO C MO3UTUBHO-IIPABOBOI, HO U ¢ (PUIIO-
co(PCKO-COLMANBbHON TOUKM 3pEHUS U BOJHYIOT
npodeccuoHaabHOoe coobuecTBo. Cpean HUX —
HE3aBUCHMMOCTb U OeCHpUCTPACTHOCTh apOUTPOB
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n wuHctutyuuii (Impartiality and Independence
of Arbitrators and Arbitral Institiutions), B Tom yuc-
JIe TIOATJIaBbI O «KApMAaHHBIX apOUTPaKHBIX YUpPEK-
JNEHUSIX», a TAaKXKe CyfAeOHast MpakTUKa B OTHOIIIEHUU
HeOeCPUCTPACTHBIX pellieHU apouTpoB. bobinas
IJlaBa TMOCBSIIEHa apOUTpaxkHOl pedopme U ee
WUTOTaM: 3[IeCh aBTOP pacCMaTpUBAET MPEANOCHUIKI
pechopMbl, TIPEUIOKEHHbBIE IOMPaBKA K 3aKOHaM
00 apoutpaxe u AIIK, coszmaHue aeiicTBYIOIINX
HbIHE apOUTPaKHBIX LICHTPOB U B3IJIS POCCUICKUX
IOPUCTOB Ha Pe3ybTaThl TPe0OpPa30BaAHUIA.

Yuratenn, KOTOpbIE 3aXOTIT O3HAKOMMUTHCS
C poccuiickoit Tpereiickoit cepoii 6oJiee MoBEepXx-
HOCTHO, CMOTYT 00paTUThCS K MoariaBaMm o Poccuu
KaK MecTe apOUTpaka WM BBOJHOM yacTu 00 UCTO-
puu apouTpaxa B Hallleil CTpaHe.

Hapsany c 3apy0exkHbIMM aBTOpaMy XUPOLIU
Opa BbIpaxkaeT 0JaroJapHOCTb HE HYXXIAIOLIMMCS
B nipeacrtaBiaeHuu b. P. Kapa6enbHukony, A. C. Ko-
MapoBy, A. A. KoctuHy 1 HbiHe moKoiiHoMYy A. JI.
MaxkoBCcKOMY 3a TTOMOIIb B HATTMCAHUW KHUTH.

B 1enoM, MOXHO TIPEANONOXUTh, YTO KHUTA
MOCAYKUT POCCUMCKUM IOpHUCTaM KaK MUHUMYM
TpeMms criocodbamu. Bo-mepBbIx, Kak OubInorpa-
(pryeckMif MCTOYHUK: B CTaThe BCErma YMECTHO
cocjaTbCsl Ha MOHoOTpaduio 3apy0ekHOro aBTOpa.
Bo-BTOpHBIX, Kak OTJIMUHBIN KOPIIOPATUBHBIN TTOAA-
POK 3apyOexXHOMY KOJIJIere, KOTOPBI 3aXoyeT y3-
HaTb O POCCUICKOW TpeTeicKoi crieluduKke U3 aB-
TOPUTETHOTO U3AaHMs. B-TpeTbux, KHUTra Xupouu
Onabl MOXET CTaTh YeM-TO Bpoje 3epKaya. Beapb ecnu
MU3JIOKEHHbIE B HEW TOUKM 3pEHUS KOMY-TO I10-
KaXyTcsl HEJECTHBIMU, MEHSITh OCTAHETCS TOJbKO
Ha CBOI HECOBEpPIIEHHbIN 00pa3.

V Hammx yurtareneir OyaeT BO3MOXKHOCTh 3a-
JaTh BOIIPOCHI aBTOPY JMYHO: Xupoin Oja BhICTY-
MMUT Ha €XEerogHoW KoHdepeHUnn ApOUTPakKHO
Acconmanuu 3 gexao6ps 2020 rona.

I[TpuobGpecTt KHUTY MOXHO Ha
Oxford University Press.

caute
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APBUTPAXXHAA OT'OBOPKA
B MOPCKUX CIMTOPAX:
I'IPAKTI/I KA JIATBUNCKUX CYOOB

A0yapo KysHeuos

PU PACCMOTPEHUU CITOPOB B TPETEUCKUX

cyJax 4acToO OTHUM M3 MEPBBIX U OCHOBHBIX

MPOLIECCYAIbHBIX BOIMPOCOB CTAHOBUTCS

BOIIPOC O JEUCTBUTEIBHOCTU apOUTpaxK-
HOI OrOBOpPKU. DTO CHpaBEIIMBO U IS MOPCKOM
otpaciu. K ToMy Xe TmpakTUKa KOMMEpPYECKUX
M TIPaBOBBIX OTHOIICHUI MEXIy ee ydyacTHUKaMU
(cymoBnamenbuamMu, (paxToBaTeasIMU, TOCTaB-
IMKaMU YCAyT JJIs CylHA) TaKoBa, UYTO CTOPOHBI
He Bcerga 3akIioJyaloT IHUCbMEHHBIC TOTOBOPBI
U peAKO 0OMEHMBAIOTCSI OpUTHHATAMU JOKYMEHTOB,
KOTOpBIE MOANMCAHBI YITOJTHOMOYEHHBIMU MPEICTa-
BUTEJISIMU CTOPOH.

Ecnu Mexmy cTopoHaMM CHOEIKM BO3HMKAET
CIIOp, HO BCE PEIIaeTCsl MyTeM MIepPeroBOPOB, TO U XO-
poiro. Eciii Xe crop mepexoauT u3 KOMMEPUYECKOM
B IOPUINYECKYIO TUIOCKOCTb M JOXOAMT JO PAacCMO-
TPEHUsS B TPETEHCKOM CyJie, TO BO3MOXHBI MHTEpEC-
HbIe IopuandecKue cutyaiuu. O0 omHOM ciydae, KO-
TOPBII UMeNT MeCTO B JIaTBUM, 51 U pacCKaXy HILKE.

Coznanve M (yHKIMOHUPOBAHUE TPETEUCKUX
cynoB B JlaTBUM B HacToOsIIlee BpeMsl peryupyeT-
cg 3akoHOM O Tpetelickux cynax (manee — 30TC).
B cootBercTBUM ¢ Tonoxenussmu 30TC cornaiieHue
0 TPETEMCKOM CYJIe MEXIY CTOPOHAMM JOJKHO OBITH
3aKJTII0YEHO B MMUCbMEHHOI (hopme. DTO coralieHue
(Kak apOuTpaxkHasi OTOBOpKa) B KaUYeCTBE OTIEIbHO-
T'O YCJIOBUST MOXKET OBITh BHECEHO B JII0OOOI JOTOBOP.

[TucbMeHHBIM IOTOBOPOM CYMTAETCS COTJIAlIIe-
HHUE CTOPOH, 3aKJIIOYCHHOE IyTeM OOMeHa TOYTO-

pykosooumesb Marine Legal Bureau, J/lamesus, 3amecmumesb npedcedames
Puxcckozo okpyacHo2o mpemelickozo cyoa (RDAC), apbump JIoHOOHCK020 KOM-
Mepueckozo MexcdyHapooHozo apbumpaxca (LCIA), Hemeukoli accoyuayuu mop-
cKux apbumpos (GMAA), Jlon0oHcKoU accoyuayuu Mopckux apbumpos (LMAA)
(supporting member), apbump LleHmpa mopckozo apbumpaxca EMAC (OAJ),
Tpemelickozo cyda npu T OcmoHuu

BBIMU OTIIPABJICHUSIMUA WJIM ITyTEM MCIIOJIb30BaHMS
BJIEKTPOHHBIX CPEACTB OOIIEHUS W OOecreYeHUsI
(pukcupoBaHUs XeJlaHUS CTOPOH TepenaTh Crop
JUTSL pa3pellieHus B TpeTeiickuii cya. Pemenue tpe-
TENCKOTO Cy/ia SIBJISIETCST 00s13aTeIbHBIM JIJISI CTOPOH
W UCIIOJHSETCS TOOPOBOJBHO B TEUEHUE YCTAHOB-
JICHHOTO cpoka. Ecim pelieHne He WCTOJTHSETCS
TOOPOBOJILHO, 3aMHTEPECOBAHHAsI CTOPOHA MOXKET
00paTUTHCS B CYIl C XOJATAICTBOM 00 MCITOJTHEHUU
apOUTPaKHOTO PELICHMUSI.

Hrak, MHe, KaK CIELUAJIUCTy MO MOPCKUM
CIIopaM, JOBEJIOCH CTOJIKHYTBCS CO CJIEIYIOLINM JIe-
JioM. Kommanust A — cynonaaenel, Kommnanus B —
MpoJaBell U MOCTaBIIUK ToruBa. B OO1ue ycio-
Bus komnanuu B (Terms and Conditions) BKiIroueHa
apOuTpaxkHasi OroBopKa: «/...] cnopwi nepedaromcs
6 mpemelickuii cyd 6 Puee, Jlameus, no evtbopy ucm-
ya, 6 coomeemcmeuu ¢ Peenamenmom u/uru Yemasom
danHoeo cyda u 3axonodamenvcmeom Jlameuu [... J».

B utone 2018 roga B COOTBETCTBUU C apOUTpaK-
HOI OroBopKoi KommnaHus B mopana B Prkckuit
okpyxHoil Tpeterickuii cyn (RDAC) nck npotus
KOMITaHMM A 3a HEOIJIAYeHHYIO TIOCTaBKY TOILIMBA
Ha CyaHO, TIpUHaaIexaliee KoOMImaHuu A.

B anuBape 2019 rona, UCIoONb3ys apOUTPAXKHYIO
OrOBOpPKY, BKJIOUeHHYI0 B OOIIME YCTOBUS, KOM-
MaHus A B TOM Xe TPEeTeMCKOM Cyle MpeabsBUIa
BCTPEUHBII MCK ITPOTUB KOMIIaHUY B B CBsI3M C He-
Ka4eCTBEHHBIM TOILJIMBOM, TTOCTaBJICHHBIM Ha CYy/I-
HO, U BO3HUKIIMMM TEXHUYECKUMU IIpoOIeMaMU
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¢ cernaparopoM. Cymma BCTPEUHOTO MCKa KOMITAaHU U
A Obl1a BbIIIE MEPBOHAYATIBLHOTO MCKa KoMITaHUU B.

O0e KOMITaHUM YYaCTBOBAJIU B PAaCCMOTPEHUU
criopa, JaBaju MOSICHEHUSI U MMUCbMEHHO, U B YCT-
HOM CJIyIIaHWU.

B mapte 2019 roma RDAC BbiHeC peleHue
B TOJIb3Yy KOMITAHWM A, TIOJIHOCTBIO OTKa3aB B UCKE
KoMITaHUU B 1Mo HeormnayeHHOI MOCTaBKe TOTUIMBA
Ha CYJHO U TIpu3HaB (haKT MOCTaBKU HEKAYeCTBEH-
HOTO TOTUIMBA Ha CYTHO KOMITAaHUHU A.

Pemienue Tpereiickoro cyga He ObLIO J100pO-
BOJILHO MCTIOJIHEHO KomniaHueit B. [ToaTomy B ntoHe
2019 roma xoMnaHus A Tojaja XoJaTaiicTBO B Cya
3reMenbCcKOoro mpeaMecTbst Puru (kak B cyn nepBoit
WHCTAHIIMK) 00 UCTIOJIHEHUU PEIICHUS TPETEHCKO-
ro cyla B OTHOIIEHUM KOMIIaHUU B 1 o Bbigaue nc-
MOJTHUTEBHOTO JIUCTA.

B asrycte 2019 roga cyn 3uemMesbcKoro rnpeamMe-
cTbst Puru paccmotpen mosydeHHbIE Oymaru M KOH-
CTaTUPOBAJ, YTO 3asIBUTE/Tb HE TIPWIIOXKWIT TOKYMEHTA,
KOTOpPBIA ObI MOATBEPKIAT COIJIACUE CTOPOH Ha Tie-
pemavy criopa B TPETEHMCKUI Cy, WIM KOIUIO TaKOro
JIOKYMEHTa, 3aBEpeHHyI0 HoTapuycoM. [lo MHeHuio
cyna, B TIPEACTaBJIEHHBIX JOKYMEHTaX HET OrOBOPEH-
HOT'0 3aKOHOM OpUTMHAaJIa apOUTPaKHOTO COIJIAILICHUST
WJIM €TO KOITUHU, TIO3TOMY CY/Ibsl HE MOXKET ObITh YBEPEH
B CYIIIECTBOBAaHMU TaKOro coraiieHus. Ha aTom ocHo-
BaHWU CYJI BRIHEC PellieHre 00 OTKa3¢ B BbIAa4Ye UCITON-
HMTEJIBHOTO JIMCTA Ha PellieHNe TPETEMCKOro cya.

KomnaHus A oG:xajoBajia pelleHue cyaa nep-
BOU MHCTAHIIMU B BBILIECTOSIIUI PYKCKMIT OKpyX-
HoMl cyn. B yacTHoli Xanobe KomImaHusl A ykasaia,
YTO B JAHHOM KOHKDPETHOM Cilyyae apOuTpakHasl
OoroBopka ObuUTa BKIOUeHa B OOIMe yCIIOBUS KOM-
naHuu B, KoTtopasi 1 M”HUIIMKUPOBaaa apOUTPaKHBII
npouecc B PHKCKOM OKpY>KHOM TpETeHCKOM Cyjie.
M xomnanus A, 1 koMmmaHus B cornacunuce ¢ aToit
OTOBOPKOI1, 1 00e OHU MIPUHUMAIN aKTUBHOE yJa-
cTHe B apOUTpaXkHOM pa30oupaTesIbCTBE.

PaccMotpeB xkanody, Puskckuii oKpyKHOM cyn
MpU3HAJ e 000CHOBAHHON U Pa3bsICHUI, YTO Tpe-
OoBaHME HATUYUST apOUTPAXKHON OTOBOPKH B TTHUCh-
MEHHOI (hopMe He 00sI3bIBa€T CTOPOHBI BKJIIOYATh
TaKyl0 OTOBOPKY TOJIbKO B jgoroBopnl. Cornacue
Ha paspellleHue CIIOPOB B TPETEHCKOM Cylie MOXET
OBITH BBIPAXKEHO B MEPENUCKe, KOTOPOil 0OMEeHMBA-
I0TCSI CTOPOHBI. [loHsITHE «apOUTpaKHAasE OTOBOPKa
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B THUCBbMEHHON (opMe» MOXKET paccMaTpUBaTb-
cd Kak Jobas ¢dopMma TeJIeKOMMYHUKALIMOHHBIX
CpPEACTB OOIICHUS, MO3BOJSIONINX 3a(PUKCUPOBATH
BoJito cTopoH. KpoMe Toro, nmoarBepxkaaroiiye xke-
JlaHMe paccMaTpuBaTh CIIOP B apOUTpaxKe MOANUCU
CTOPOH MOTYT OBITh MPOCTABJICHBI HA Pa3HbIX J10-
KyMeHTax. B kaxmoit cuTyaluu A0JIKHA ObITh BO3-
MOXHOCTb BBISIBUTh B3aMMHO COIIAaCOBAHHYIO BOJIIO
CTOPOH K (pOPMUPOBAHUIO apOUTPAKHOU OTOBOPKU.

B n. 1 ct. 1434 TpaxkmaHckoro 3akoHa JlatBuu
CKa3aHo, YTO COIJlIaCMe MOXET ObITb JaHO HE TOJb-
KO [0 COBEpIICHUSI COOTBETCTBYIOIIETO ACHCTBUS,
HO U TOrJa, KOrjga OHO HayaTo, U JaXe Io3Xe —
B TOCJIEHEM CJIydae OHO Ha3bIBAETCSl YTBEPXKICHU-
eM. ANEJUISILIMOHHBINA Cyl MPU3HAJ, YTO KOMMaHUs
B, npenbsaBuB UCK MPOTUB KoMOaHUU A B Prxkckom
OKPYKHOM TpeTeHCKOM cyje, Mpu3Hajia IOPUCAUK-
LIMIO 3TOTO TPETEeCKOro cyaa, To €CTb CBOMMM (haK-
TUYECKUMU (KOHKITIOAEHTHBIMU) IEUCTBUSIMU SICHO
BbIpa3WiIa corjiacue ¢ apoOUTpaKHbIM COTJIallleHUEM,
KOTOpOe ObILJIO BKJIIOUEHO B ee e OCHOBHBIE YCIIO-
Busi. Kpome Toro, cyn aneyuisiiMOHHON MHCTaHUUU
cocjajcs Ha paHee npuHsaToe peieHre CeHara Bep-
XOBHOTO cyaa JIaTBUM, KOTOPBIA yKaszajl, YTO 3aKOH
JIOITyCcKaeT orpeaeaeHHbIe MOAUMUKALIUU (OPMYJIH-
poBok. OmHa U3 HUX — CJIOBA, UCITOJIb3yeMbIC B Mpa-
BOBOIi HOpME «OOMEH TOYTOBBIMU OTIIPABICHMUSI-
mu». Takasg GopMyJIMpoOBKa MO3BOJSIET TMPU3HATh,
YTO, KaK yKa3aHo BbIIlIe, MOAMMCH CTOPOH, BhIpaXKa-
IolIME corjacue Ha apouTpax, Heo0s13aTeIbHO JOJIK-
HBbI OBITH TTOCTABJIEHbI HA OJHOM JIOKyMeHTe. Takum
o0pa3oM, pellleHue cyda MepBOM MHCTAHLIMU ObLIO
OTMEHEHO, a JeJI0 ObUIO HaIlpaBJIEeHO Ha MOBTOPHOE
paccMOTpeHue B TOT XKe Cy/I, HO B IPYyTOM COCTaBe.

IIpu HOBOM pacCMOTpeHUU Jejia CyAd IepBoi
WHCTAaHLIMU TIPUHSJ BO BHUMaHMe 1. 6 cT. 5 Ipaxk-
JaHCKO-MpolLiecCyalbHOTO 3aKkoHa JlaTBuu, riacs-
LLIWIA, 4TO, MPUMEHSISI TTPaBOBbIE HOPMBI, CyI 00513aH
YUUTBIBATh IOAUKATYPY, TO €CTh paHee IPUHSTHIC
peuieHust BepxoBHOro cyga, KOTOpPbIE JIOCTYITHBI
O0IIECTBY M KOTOPhIE CoAepKaT aOCTpaKTHhIE 0P -
audeckue mnosoxeHus. Mcxons us ombita CeHaTa
BepxoBHoro cyna JIaTBUM, OKPYKHOI CyId MPUHSIT
pelieHyre O Bblgauye UCTTOJHUTEIbHOTO JIMCTA B MOJIb-
3y KOMITaHUU A 17151 B3bICKAHUS ¢ KOMITaHUU B.

Pemenue PUXXCKOro OKpy>XHOTO TPETEiCcCKOro
cyJla B UTOTe OBbIJIO UCITOJHEHO.
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NMPUMEHEHUE TFAPAHTUNHOIO
NMNCbMA KJ1YBA BBAUMHOIO
CTPAXOBAHWNA KAK MEPbBI
OBECIEYEHUA TPEBOBAHUA
HA TEPPUTOPUUN YKPAUHDI

EezeHuli Cykaues
usieH npasseHus
Konnezauu ropucmos
no MopcKomy npasy
YKpauHuil,

cmapwut hapmdep
Black Sea Law
Company

MpakTUKe MEXIYHAPOIHOTO MOPCKOTO CYIOXOACTBA aKTUBHO MPUMEHSICT-
Csl TapaHTUITHOE MUChbMO KaK CIOCO0 rapaHTUpOBaTh obecrieyeHue oos13a-
TEJBCTB U 3alUTUTD JOKHMKA OT BEPOSITHBIX AEHCTBUIA KpeauTopa. [1pu
HaJIMIUU HEYIOBJIETBOPEHHOTO MOPCKOTIO TpeOOBaHMUs BCETNa CYIECTBYET

PUYCK HaJOXEHHUS apecTa Ha MOPCKOE CyJIHO Kak criocoba odecreyuTh TpeOoBaHKeE.

J171s1 3aIIMTHI HEMTPEPBHIBHOM KOMMEpYECKOl AeSITeIbHOCTH KPeAUTOpa apecT CyaHa

YacTo 3aMEHSIOT BHECEHMEM 3aJI0Ta Ha JCTIO3UTHBIN CUeT, Bbllaueii 0aHKOBCKOI Ta-

pPaHTUM WIM FapaHTUITHBIM MUCbMOM KiTy0a B3auMHoro ctpaxoBanust (P&I Club).

Kak mpaBuio, cynbl BMECTO HAJIOXKEHHUSI apecTa Ha CyIHO OOsI3bIBAIOT Kpe-
JMTOpAa BHECTU Ha JACTIO3UTHBIN CUET cyda ACHEXKHYI0 CYMMY B pa3Mepe MCKOBBIX
TpeboBaHuii. [laHHast Mepa obecreueHus 3a4acTylo copa3MepHa UCKOBBIM Tpe0o-
BaHUSIM M CYMTACTCS CIIPABEAIMBOM 3aMEHOM, OTHAKO HE KaXKIIbIii KPEAUTOP TOTOB
TMOMECTUTh Ha CUET CyJa THICSYM, a MTHOT/IA Y MWLIMOHBI I0JJIAPOB, KOTOPHIE OCTa-
HYTCS Ha JIETTO3UTE 0 BBIHECEHUSI OKOHYATEIHLHOTO PEIIEHUS T10 JIEY.

Bo BTOpoM citydae kpeauTopy aaeTcs MpaBo 3aMEHUTh apecT 0aHKOBCKOI ra-
paHTueil. HeoOXoaMo OTMETUTh, YTO B YKPAaMHCKOI MPaKTUKE Bblgauya OaHKOB-
CKOIf TapaHTUU TpebyeT BpeMEHU U IOTOJTHUTEIbHBIX CpelcTB. Kpome Toro, cymbl
YKpauHbl TPU3HAIOT JTOCTATOYHBIM O0ECTICUeHUEM HCKIIOYUTETbHO Ty OaHKOB-
CKYIO TapaHTHUI0, KOTOPas BblAaHa MECTHBIM YKPAMHCKUM OaHKOM, — 3TO CJIeAyeT
YUUTBIBATH MTPY OpraHU3alIMKU TAKOTO Tpollecca.

Haubonee acpdeKTUBHBIM IJ11 KpeaAUTOpa COcoO0M 00eCciedrTh 00s13aTeb-
CTBa B MOPCKOM ITpaBe SIBJISIETCS Bbllaya TapaHTUIHOTO TTHChMa KTy0a B3aMMHOTO
ctpaxoBaHus. [1o cyTu, rapaHTUITHOE MUCHMO SBISIETCST (POPMOIT rapaHTUM, BbI-
JaHHOM KJTyOOoM, — 00513aTeIbCTBOM BBITLIATUTH 3asSIBUTEINIO CyMMY, TIPUYMTAIONLY -
J0CSl €My TI0 PEeIlIeHUI0 Ccyla, WU CYMMY, COTJIACOBAHHYIO Ha YCJIOBUSIX YPeTyau-
poBaHUsI. DTO YACTHBII TOrOBOp obecrneuyeHus 6€30MacHOCTA MEXIY CTOPOHAMMU,
M CyJ HE YJYacTBYeT B MPOILIECCE YCTAHOBJICHUS YCIOBUIA 00s13aTeIbCTBA, KOTOPHIC
corjacoBbiBaloTcs Mexay Kiaybom u ero uieHoM. DTO BaxKHBI MOMEHT: TOJIBKO
KJ1y0, a HE eT0 YIMOJHOMOUYEHHBIE areHThl, MPEACTABUTEIN UM MECTHBIE KOoppe-
CIIOHJIEHTBI UMEIOT MTPaBO BbIIABATh TAKOE MHUCHMO.

[Mocne npuHATUSA TapaHTUIHOTO TIMChMa TToJy4YaTeib 10JKeH 0CBOOOINUTH
CYJIHO M3-TIOJ apecTa W He 3aJepXKMBaTh €ro MOBTOPHO IO TOMY Xe TpeboBa-
HUIO (B OONBIIMHCTBE CJydyaeB TaKOM rapaHTUIHBIN JUCT BbIAAETCS TIPU apecTe
WJIN 1aXe BEepPOSITHOM apecTe CyaHa).
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OcHoOBaHMEM JUTS BBITIIAThI CYMMbI TApAaHTUPOBAHHO-
ro 00513aTeIbCTBA IOJKHO BBICTYITATh OKOHYATEIHHOE
peleHue cyaa, apOuTpaxKHoe pellieHue WIN 3aKITI0-
YeHHOE MHUPOBOE coraiieHue. BaxkHo To, 4TO Ta-
PaHTHITHOE IMUCHMO MMEET Cyry00 AMCKPELMOHHBIN
XapakTep, TO eCTh KJIyO He HeceT 00513aTeILCTBO BbI-
JlaBaTh TAPAHTUIO MO KaXIOMY OTICIbHOMY CJTydalo,
a IeJIaeT 3TO MCKIIOUUTETBHO TI0 COOCTBEHHOMY pe-
IIEHUIO, PYKOBOACTBYSIChH CUTYaIIUEH.

Hns kimy0a, cynoBianesblia v mojydyaTesis TaKo-
ro IMChMa CYIIECTBYET PsiI IIPEUMYILIECTB: BO-TIEP-
BBIX, TAPAHTUITHOE MUCHMO OTJIMYAETCS JICTKOCThIO
1 THOKOCTBIO POPMBI; @ BO-BTOPKIX, OHO XOTh M 3a-
KJIIo4aeTcsl B MUCbMEHHOM ¢hopMe, olHaKo Oiaro-
Japsi COBpPEMEHHBIM TEXHOJIOTUSIM MOXKET OBITh J10-
CTaBJICHO B JIIOOYIO CTpaHy 3a CYMTAHbIC MUHYTHI.
ITpocTast hopma BbIIauM MUChbMa KJIyOOM MO3BOJISIET
CYIOBJIANE/Ibly MUHUMU3UPOBATh PACXOAbl, KOTO-
pble OH MOT ObI MTOHECTHU M3-3a apecTa CyJHa U orpa-
HUYCHUS ero KOMMEPYECKOM NesITeTbHOCTH.

BzauMHoe cTpaxoBaHMe OXBAaThIBAeT CTPAxOBa-
HUE OTBETCTBEHHOCTM CYIOBJIaJeblia B TOW YacTH,
B KOTOPO# OHA HE TTOKPBITA JOTOBOPHBLIM CTpaxoBa-
HueM. 115 3ToM Lieau CyAOBIaAeblibl OOBEIMHSI-
IOTCSI B KJIyObI B3aUMHOTI'O CTPaXOBaHUsI. DTU KIyObl
Ha3bIBAIOTCSI B3aMMHBIMM OOIIIECTBAMM, TTOCKOIBKY
UX WIEHBI IEJIIT OTBETCTBEHHOCTh Ha B3aMMHBIX Ha-
yajax. BzaumHoe cTpaxoBaHue 3aKJIIOYAETCS B TOM,
YTO CyIOBIAMENbIbI, OOBEANHSSICH B KIyObl B3a-
MMHOTO CTpaxoBaHWsI, CO3AAIOT CTPAXoBOil (oH.
JIJIST BO3MEIIEHNWST BO3HMKAIOIIMX YOBITKOB y TOTO
WJIM MHOTO cyaoBaanebia. Takum o0pa3om, B3auM-
HOE CTpaxOBaHWE He KOHKYPUPYET C JOTOBOPHBIM,
a JIOTIOJTHSIET TOCJIeTHEE.

IlepBble KIIyOBI B3aUMHOTO  CTPaXOBaHMSI
ObUTM 00pa30BaHbl AHMIMICKUMM CYIOBJIaeblia-
MU B cepearHe XIX Beka. CHavasia CylieCcTBOBaIU
oTaeabHO Kiyosl 3auThl (Protection Clubs) u kiy-
661 Bo3melneHus (Indemnity Clubs), ogHako motom
OHM CIWJINACH B €IUHBIA BUJI CTPAXOBaHMSI OTBET-
CTBEHHOCTH TIEpeBO3YMKa B KJIybaxX B3aMMHOM 3a-
T 1 Bo3MeleHus (Protection Indemnity Clubs,
P&I Clubs). B 60abIIMHCTBE TOCYyIapCcTB 3TU KIy-
OBbI HOCSIT YMCTO HALIMOHAJIBHBIN XapaKTep, TO €CTh
B HUX IIPUHUMAIOTCSI TOJBKO CYIOBJIAAC/IbIIBI JaH-
Hoit ctpaHbl (CIIIA, CxaHaMHaBCKHE CTpaHbI).
B Benuko6putanuu, rae CyliecTByeT Oosiee aecsiTka
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k1yooB P&I, mocieqHue 4acTo SIBJISIIOTCS MHTEpHA-
LIMOHATLHBIMU — MX YJIEHAMU MOTYT OBITh CYy/IOBJIa-
JIEJIbLIbI TIOOBIX CTPaH.

KyOsl aHaIuM3upyOT NPUYMHBI BOZHUKHOBE-
HUS CTpaxoBbIX ciaydyaeB. Eciu OyneT ycTaHOBIIEHO,
YTO yIIEepO cTaja CcAeACTBMEM HEOPEXKHOCTH, Xauat-
HOCTM, HM3KOM KBaqu(UKaIMKU KalmuTaHa U K-
Mmaxka, 3TO MOXET IOBJeYb 3a CO0OI TOBBIIICHUE
pa3Mepa CTpaxoBbIX B3HOCOB. KpyIHerinme Kiyosl
B3aMMHOT'O CTPaXOBaHUsI OOBEIUHSIOTCS B MexXy-
HapoaHylo rpymnmny kiayooB (International Group),
TaK Ha3bIBaGMbIil TyJ, B KOTOPOM 3aCTPaxOBaHO
noutu 90% ToHHaxxa mupa. Lleab Takoro oobenHe-
HUS — aHaJIN3 pabOTHI KIIyOOB, BXOASIIMX B my. 1o
ero pesyjbrataM OIlpejaesiseTcs, Kakrue U3 KiIyooB
SIBJITIOTCSL HauOosiee (PUHAHCOBO YCTOWUYMBBIMM,
a TakxKe BHOCSTCS TPEAJIOXKEHUs MO TMOBOAY Tpe-
MMYIIECTBEHHOTO KJy0a B3aMMHOTO CTpaxOBaHUS
TSI CYTOBJIAIC/IbIIEB.

EnuHoro MexXxmyHapogHOTO aKTa, KOTOPBIi
Obl peryJupoBajl MCIIOJb30BaHUE TapaHTUITHOTO
MK1ChMa KJTy0a B3aMMHOTO CTPaXOBaHUsl, HE CYIICCTBY-
eT. HecmoTtps Ha 310, Bennkooputanusi, [oHKOHT, AB-
ctpanust, Utanust, @panius u CuHramnyp NnpyuHUMAIOT
TaKoM BUI JOKYMEHTA B KA4eCTBE OOECIICUEHNS.

NMpakTuka npyumMeHeHus
rapaHTUMHOIro NMcbMa
KJ1ly6a B3auMHOro
CTpaxoBaHuA B YKpauHe

29 anpens 2020 roga B mopT ITuBaeHHBI TPUOBLT
TaHKep, MpUHAIIeXauil cyaoBiaaaeabiy u3 CuH-
ramypa. B mpoiiecce pa3rpy3ku mpou3o1ies aBapuii-
HBII pa3auB rpy3a NaJIbMOBOTO MacJa.

CTpaxoBbIM KJIyOOM OBLIO M3IaHO rapaHTUIi-
HOE MUCHMO TOUYTHU Ha 2,5 MJIH JOJJI. — BCIO CyM-
My TMpeTeH3uM [ocymapCcTBEeHHOIN 35KOJIOTMYecKOi
WHCIIeKIIMM 1 TIPOKYpaTyphbl; MEHEE YeM 3a CYTKU
Ha JEIMO3UTHBIN cyeT cynma Oblla BHECEHa CyMma,
SKBUBAJEHTHAs | MJIH JOJUI., B KAYECTBE JOMOJHU-
TeJIbHOI TapaHTHUM TOTO, YTO CYAOBIane/el] He MOo-
MbITaeTCsl cOeXaTh M3 YKPAaMHCKOIO IMopTa J0 Hal-
JIeKallero pa3ouparesbcTBa Cropa.



Ha camom nene B TOJIOXUTEIBLHOM pe3yJibrare
yKa3aHHBIX IEUCTBUII HUKTO He OBbLT yBEpEeH, TakK
Kak g0 15 masg 2020 roga HU OJHO TapaHTUITHOE
MUCbMO KJTy0a B3aMMHOTO CTPaXxOBaHUSI B YKpanH-
CKMX Cylax Kak Hajjexaliee (hpMHaHCOBOE O0ecIie-
YeHME MPETEH3UU MPUHATO He ObLIO.

[TpopbIB OBUT JOCTUTHYT TIPU PACCMOTPEHUU
CYIOM BCEX TMPENOCTABICHHBIX CTOPOHOM 3alllUTHI
JIOKA3aTeJIbCTB M COOTBETCTBYIOIIMX JOKYMEHTOB, J10-
BOJIOB TIPOKYPATyphl, B pe3yJibTaTe 4ero B apecTe Cy/I-
Ha ObLIO OTKa3aHO, a TapaHTUIHOE MHCHMO TTPUHSITO
Kak Hajuiexaniee (puHaHcoBoe obecrieueHue. Hecmo-
Tpsl Ha Takoe pelieHue, [ocymapcTBeHHAsT 9KOJIOTnIe-
cKasl MHCIIEKIIMS W TIPOKypaTypa TPUXKIbl MPEIIpH-
HMMaJi HE3aKOHHBIC TOMBITKM apecToBaTh CYIHO,
OJTHAKO B UTOT€ OHO MOKUHYJIO TTOpT [TMBIEHHBII.

Kak mpaBuio, mpeacTaBuTeNIM MPOKYpaTyphbl
U TOCYIapPCTBEHHBIX OPTaHOB HE TOHMMAIOT MEXKIY-
HApOAHON MPAKTUKM MCMOJb30BAHUS TapaHTUIMHO-
ro IMHUChbMa CTPAaXxOBOTo KiIyda U HEe OCO3HAIOT, KaKue
YOBITKM TIOHECeT CYAOBAJeiel] M3-3a HaJOXEHUS
HEINpaBOMEPHOTro apecTa Ha cyaHo. Bo3Meratorcs
Takue YOBITKM 3a CUeT rocyIapcTBEHHOTO Olo/KeTa,
OJIHAKO MPEACTaBUTEJICH MPAaBOOXPAHUTEIbHBIX OP-
raHOB 3TO HE OCTaHABJIMBACT.

Bo3MoOXHOCTh  MpU3HAHMS  TapaHTUWHOTO
nuchbMa Kiiyba B3aMMHOTO CTpaXxoBaHUSsI, U3AAHHOTO
COIJIaCHO TPeOOBAHUSIM 3aKOHOMATEIbCTBA YKpau-
HbI, OblJIa OTOOPaKeHa B MpELeeHTHOM pPelIeHUU
XozaitctBeHHOTO cyna Onecckoit odiactu oT 15 mas
2020 roma, corjlacCHO KOTOpPOMY IpeaoCTaBIEHHOE
rapaHTUHOE MUCHbMO, U3IaHHOE KIIyOOM B3aMMHO-
IO CTpaxoBaHMS, 3apeTUCTPUPOBAHHBIM B Beauko-
OpuTaHUU, ObUIO TTPU3HAHO (PUHAHCOBOI TapaHTH-
eil. Cyom TakxKe ObLIO OTMEUEHO, YTO B CUCTEMHOM
TOJKOBAaHUM CT. 141 1 UHBIX HOPM XO3SIICTBEHHOTO
MPOLIECCYATbHOTO KOJeKCa YKpauHbl BO3MOXHO
MPUHATH B KaUueCTBE J0Ka3aTeJbCTBA (DUHAHCOBYIO
rapaHTUIO JINIIA, B TUIATEKECITOCOOHOCTU KOTOPOTO
HET COMHEHMUIA.

daxTryeckd 3TO TEPBBIA Cyvail, Korga cy-
JIOM OIUCBIBACTCS U MPUBHAETCS MEXAYHAapOIHBII
(bHAHCOBBINI MHCTPYMEHT — TapaHTUHOE IHUCh-
MO KiIy0a B3aMIMHOTO CTpaxOBaHWsS — B Mpoliecce
Mo O0ECIeYEeHNIO MOPCKOTO TpeOOBaHUS U eKia-
pUPYETCS BOBMOXKXHOCTD €T0 MCIIOJIB30BAHUS C yUe-
TOM BBITIOJTHEHUST BCEX HOPMATUBHBIX TPEOOBAHUIA.
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[Ipn sTOM cym 3ampocusl JTOKYMEHTaJIbHOE ITOf-
TBepXKIEeHUE cTaTyca Kayda B3aMMHOIO CTPaXOBaHUSI
Kak (pMHAHCOBOW OpraHW3aluy, NpuyeM (QUHaAH-
COBO CTaOMJIbHOI opraHuzauuu. [loaTrBepxkaeHue
perucTpanuy Kiaydoa Kak OpraHu3alvu, KoTopasi
MPEAOCTABISIET YCIYTH CTPAaxOBaHUS, TOJYyYEeHHOE
M3 TOCYIapCTBEHHOTO peecTpa, SIBIsIeTCs 10CTaTou-
HBIM JI0KAa3aTeIbCTBOM CTaTyca (pMHAHCOBOI opra-
Huzauuu. B ciydae Bbimaum rapaHTUIHOTO MUCHhMa
Ha 3HAYUTEJIBHYIO CyMMY O0ecTieueHUs] PeKOMEH-
JyeTCsl TaKKe YCTAHOBUTh, UTO KIIyO TLIaTeXecro-
co0eH, TO ecTh (pUHAHCOBO cTabujieH. B BbIlICO-
MUCAaHHOM Jejie CYIOM OBLIM IPHHSTHI BBIICPKKI
W3 €XXETOHBIX OTYCTOB KiIyda B3aMMHOTO CTpaxoBa-
HUS, KOTOPBIC ColepXKaau MHGOopMalnio o GuHaH-
COBBIX pe3epBaxX KOMITAHWM U MPUOBLIN, KAaK JTO0Ka-
3aTeJIbCTBO (PMHAHCOBOM CTAOMUJILHOCTH.

TakuMm oOpa3oM, NMPUMEHEHHUE TapaHTUITHOTO
MUchbMa KJIy0a B3aMMHOTO CTpaxoBaHUSI MPU 0o0e-
CIIEYEHUU MOPCKUX TpeOOBAaHMI SIBIISIETCS 3aKOH-
HOI U 3dekTuBHON npakTukoit. I[Tpu paccmoTpe-
HUW MOPCKMX JieJl apOuTpakaMu apOUTPhI JOJKHbBI
MPEe0CTaBUThL CTOPOHAM IIPaBO BOCMOJb30BAThCS
BCEMU HajJiexXalluMM cIiocobamMu  obecredeHusI
TpeOOBaHMi1, BKJIIOUAsl rapaHTUIHOE MUCHhMO Ki1y0a
B3aMMHOT'O CTPaxOBaHUSI.

MexayHaponHasi MpakTUKa MOKa3bIBaeT, YTO BO-
npoc obecrieyeHrs UCKa B apOUTPaKHOM JIEJIe MOXKET
pelaThcs Kak HalMOHATBHBIMU CyJaMH, TakK U apOu-
TPaXHBIM CYIOM U TPU PAaCCMOTPEHMM Jeia B apOu-
TPaXHOM Cy/e, U Ha CTaiuy MPU3HAHUS apOWTpa-
Horo perieHus1. Harmpumep, EBporieiickasi KOHBEHIIUST
0 BHELIHETOProBoM apourpaxe 1961 roma mpemycMma-
TPUBAET BO3MOXKHOCTb TIPUHSITUSI OOECTICUMTENIbHBIX
Mep MMEHHO TOCYIApCTBEHHBIMM CyldaMu. TWUITOBOI
3akoH FOHCHUTPAJI o MexmayHapoqHOM TOPTroBOM
apoutpaxe 1985 roga, Kak 1 MHOXECTBO apOMTpax-
HBIX PpENIaMEHTOB, HaJENsIeT COOTBETCTBYIOILIMMU
TOJIHOMOYMSIMU M apOUTPaXKHOE YUpeXaeH e, U Hallv-
OHabHbIe cyabl. s a(pHeKTUBHOrO paccMOTpeHUs
Jefa apOuTpaM peKOMEHIyeTcsl 0OpaTUTh BHUMaHUE
Ha MpaKTUKy NpYU3HaHYS TapaHTUITHOTO TTMChMa KiTyoa
B3aMIMHOTO CTpaxOBaHMSI Hajuiexkalleil hopmoii ode-
crieyeHus TpeOOBaHUSI B MOPCKHUX criopax. B mporiecce
TAKOTO TMPU3HAHUSI HEOOXOMMMO YYUTHIBATH TOJIOXKE-
HMSI IPUMEHMMOTO TIpaBa, a TaKKe MPaBOBbIE MTOIXO-
JIbI, KOTOPbIE TIPUMEHSTIOTCS B CYICOHOI MpaKTUKE.
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Komy xopabau da 6apku,
a Ham Aub KHymol 0a NAAKU.
Pycckas nocrosuya

O0beM U BaXKHOCTb MOPCKUX TIEPEBO30K B YCIOBUSIX COBPEMEHHOM IJ10-
OasIbHOI TOpProBiIM KpaliHe BeaUKU. OOBSICHSECTCS 3TO MEXIYyHapOI-
HBIM pasfesieHueM Tpyaa, Ilie TOYKM MPOU3BOACTBA U MOTPEOJIeHUS
reorpanyecky yaajJeHbl, a CaMbIM 3KOHOMWYECKU OIpaBIaHHBIM
CcocoOOM JOCTaBKM ToBapa J0 IMOTPEOUTENs SIBAsIeTCS MOpCcKoil myTh. B 2018
rogay o0beM MHUPOBOrO PhIHKA YCIYT MOPCKUX TEPEeBO30K OIeHUBAJICS B 66,3
MJIpA, JOJII. C IEPCIIeKTUBOM pocTa 10 80,7 Mipa K KoHILy 2025 rogal. Tem He Me-
Hee, 1axke HeCMOTPSI Ha CHIKeHUE 00beMOB PhIHKA MOPCKUX TPaHCIIOPTUPOBOK
u3-3a COVID-192, pocT unciia HapylIeHHBIX JOTOBOPHBIX OTHOIIEHHWI B CBSI3U
¢ IaHAeMHMEi CO31acT MPEAMOCHIIKY TSl YBETUYCHHUS YKC/ia CIIOPOB, CBA3AHHBIX
¢ MOPCKMMU TiepeBo3KaMmu. 1o 3Toil mpuunHe posb Creluaaiu3upoBaHHBIX ap-
OUTPaXKHBIX IICHTPOB IO CITOpPaM, CBSI3aHHBIM C TOPTOBBIM MOpeTIaBaHUEM, Oy-
JIeT BO3pacTaTh.
B Hacrosiiieit crarbe npearaetcest 0630p AeSTETbHOCTA OTHOTO U3 BEly-
IIUX apOUTPaKHBIX WHCTUTYTOB B 3TOUl objacTu — JIOHIOHCKOI accoluaiiu
Mopckux apoutpoB (London Maritime Arbitrators Association, IMAA).

NcTtopusa cospganuna JIMAA

JIMAA nosiBuinack B 1960 romy B pesyibraTe oObenMHEHUsI apouTpoB bantuii-
ckoit oupxu (The Baltic Exchange), eme ¢ koHua XVIII Beka cBsi3biBaBIlIEi
B JIoHIOHE KyIIIOB M cymoBiafesblieB. OQHAKO MPeanoChbUIKU I CO3MaHUs
JIMAA BO3HUKIIY 33J10JIT0 10 3TOro: yKe B cepenurHe X VII Beka B chepe Mopckoii
TOPTOBJIM U CyA0X0o/cTBa EBpOITBI MOSIBUIACH TOTPEOHOCTD B yCayrax crieluaim-
3MPOBAHHBIX ApOUTPOB, CITOCOOHBIX pa3pelaTh CIIOPhI B 00J1aCTU TOPTOBOTO MO-
peruiaBaHus.

ApOuTpaxHble pa3dupaTeIbCTBa OOBIYHO MPOXOIMJIM B 3aKPHITOM PEXUME
nepes WwieHaMu o0lIecTBa MOPCKUX OpokepoB. IlocTeneHHO B KauyecTBe apOu-
TpoB K JIMAA NpUCOEeTMHUINCH CTIELIMATNCThI, 00Jaalolne IMMPOKUMHY 3Ha-
HUSIMU B IpYTUX cpepax.

JIMAA He sBysieTcst apOUTpaKHBIM MHCTUTYTOM U B OTJIMYME OT APYTUX apOu-
TpaxXHbBIX yupexaeHuii, HanmpuMmep MAK mipu TTIIT P®, ICC, LCIA, He anMuHK-

! https://usscmc.com/sea-freight-forwarding-market-survey-report-2019-along-with-statistics-
forecasts-till-2025-galus-australis/ (dama obpawenus: 20 ageycma 2020).

2 URL: https://www.statista.com/statistics/1115417/vear-on-year-change-sea-freight-forwarding-
market-worldwide/ (dama docmyna: 20 aseycma 2020).
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https://usscmc.com/sea-freight-forwarding-market-survey-report-2019-along-with-statistics-forecasts-till-2025-galus-australis/
https://www.statista.com/statistics/1115417/year-on-year-change-sea-freight-forwarding-market-worldwide/
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CTpUpYET apOUTpaKHbIe pa3duparesbcTBa. Pazoupa-
TeNbCTBA MO perameHTaM JIMAA npoXosIT B MOpsIaKe
apoutpaxa ad hoc. MIMeHHO moaTomy ajisd obecrie-
YeHUsI KauyeCTBEHHOro 1 3(PdeKTUBHOro Ipolecca
JIMAA ynensier 607bI110€ BHUMaHWE KBaTA(DUKALIIA
U peryTalMy aKKPeAUTOBAaHHBIX apOMTPOB.

B 2010 romy JIMAA oTMeTunaa cBOE TISITU-
JeCATUIETHEe M BBITyCTUIAa COOPHUK MaTepuajoB
0 COKPAILIEHUU PACcX0J0B, 00CCIIEYUTEIBHBIX MEpax,
MPU3HAHUM U IPUBEICHUU B UCTIOJIHEHHE CBOUX PE-
IIeHWIA ¥ IpyTux Boripocax’. [Tomumo atoro, TMAA
Ha MOCTOSTHHOM OCHOBE MyOJIMKYET CTaThU T10 KJIIO-
YeBBIM MTPOOJEMaM MOPCKOTO MpaBa U 0030pbl Hau-
0oJiee MHTEPECHBIX CYIeOHBIX e,

CtpyKTtypa opraHos JIMAA

Beiciium opranom ympasienust JIMAA sBisieTcst Ko-
MUTET acCOLIMAIIMM, BO3MJIABISIEMbIN €e TIPe3uICH-
ToM. B ctpykType JIMAA Takxke AEUCTBYeT MaHelb
MenuaTopoB (Mediation Panel), maHenb MenuaTopoB
Bantuiickoit oupxxu (The LMAA / Baltic Exchange
Mediation Panel) 1 KOMUTET IO CBA3(IM C WieHAMM
JIMAA (The Supporting Members Liaison Committee),
COCTOSIIIIUI 13 YWIEHOB, TPEACTABISIONINX BCE CEKTO-
pa CyI0XOaHOI oTpaciu Kak B JIOHIOHE, Tak U 3a py-
0exxoM. B cBs3M ¢ pacimpeHueM CyIToXOQHON MHITY-
CcTpuM B A3un ObLIa CO3IaHa aHAIOTUYHAST KOMUCCUST
J71s1 A3naTcko-TUX0OKeaHCKOTro peruoHa.

Cratuctuka JIMAA

B NOCJIACAHUEC I'OAbI IUACPOM I10 KOJIUYCCTBY MCKIY-
HapoOAHbLIX MOPCKHMX CIIOPOB B ap6I/ITpa>Ke ABJIACTCA

JloHmoH — okoJjio 83%>3. Jlaxke HeCMOTpsI Ha HEOOJTb-
11oe CHI>XeHue B cBsi3u ¢ bpeksutom B 2017 romy,
1500 criopoB caymanuck B JlonaoHe, 140 — B CuH-
ramype, npumepHo 100 — B ToHKkoHTre 1 okoso 20 —
B y6ae u [Tapuxe®. Ognako yxe B 2019 roay B JIoH-
noHe 06110 paccMoTpeHo 1737 criopoB, B CuHrarype
— 229, B Tonkonre — 1247,

BonpiiHcTBO  MOpckux cropoB B JloHmoHe
pasouparoTcs o perjaamMeHTam JIMAA,
M YUCJO TAKWX JieJl 3a TOCIeAHME TPY Tofa TOJBbKO
pacter. ComlacHO CTaTMCTUKE AacCOIMAlMU, KOJIU-
YeCTBO WCKOBBIX 3asiBiieHuir B 2017 Tomy cocTaBH-
J0 1496, B 2018 romy — 1561, a B 2019 romy — 1756°%.
B 1iennom 3a nocieqnue 10 seT mokasarenu Jei 1Mo pe-
rmameHTaM JIMAA ocTaBauch CTaOMIIbHO BEICOKMMIA'.
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[Tpu aTOM KOIMYECTBO pellIeHU I, BHIHECEHHBIX
nocJie MpoBeAeHMS YCTHRIX cayinanuii B 2010—2019
rojiax, TOCTaTOYHO HEOOJIBIIOE, YTO CBUICTEIbCTBRY-
€T O COXpaHsIoIIeics TeHIEHIIMY MPEeUMYIIECTBEH-

HOTO PacCMOTPEHUSI CIOPOB Mo pernaMmeHTy JIMAA
110 TOKYMeHTaM, 0e3 MPOBEACHUS CITyIIaHUiA.

3 Yiazanuvie nybauxayuu docmynmvi no aopecy: http.//www.lmaa.org.uk/50thAnn-conference.aspx (dama obpawenus: 20 aszycma 2020).

* Vicazannvie nybauxayuu docmynuul no aopecy: http://www.Imaa.org.uk/Other- Papers.aspx (0ama obpawenus: 20 ageycma 2020).
3 https://lloydslist. maritimeintelligence.informa.com/LL 1131782/ London-arbitration-sees-continued-growth (dama o6paujenus:

20 aseycma 2020); http.//www.hfw.com/downloads/00116 1- HFW-The-maritime-arbitration-universe-in-numbers-One- Year-On-

May-19.pdf (dama obpawenus: 21 aseycma 2020).

® https.//www.hfw.com/downloads/002203- HFW-Maritime-Arbitration-in- Numbers-July-2020.pdf (dama obpawenus: 24 agzycma 2020).
7 https.//www.law360.com/internationalarbitration/articles/ 1299776/london-remains-choice-city-to-arbitrate-shipping-cases nl
pk=5¢74a820-ae42-4e4d-a944-0alab112e85c¢ & utm_source=newsletter&utm_medium=email&utm_campaign=internationalarbitratio
n&read _more=1 (dama obpawenus: 20 aseycma 2020).

§ http.//www.lmaa.org.uk/event.aspx ?pk News EventID=208da443- 7800-4720-84b3- 7f4f3f3fc9ce (dama obpawserus: 20 agzycma 2020).
? 30ech u danee npueoOUMCA UMO2060€ KOAUHECIEO 0en (apOumpadichvix peutenuil, Haznavenuii apoumpos) no Apbumpasicromy pe-
enamenmy JIMAA 2017 ¢ ywemom npumenenus ynpouwjeHHvlX npoyedyp (no peenamenmam LMAA Small Claims Procedures 2017,
u LMAA Intermediate Claims Procedure 2017). Jlannsie @3amor u3z oguuyuanvhoi cmamucmuku JIMAA, docmynnoii no adpecy:
http://www.Imaa.org.uk/event.aspx ’pk News Event] D=208da443- 7800-4720-84b3- 7f4f3f5fc 9ce (dama obpawenus: 21 aseycma 2020).
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o peweHns, BbIHeCeHHble Ha OCHOBE JOKYMEHTOB CTOPOH
. PelleHus, BbIHECEHHbIE MOCe npoBeneHnsa yCTHbIX cnywan?l

PernameHTbl JIMAA

Kaxk ormeuanochk Boiiie, IMAA He sBisieTcst apou-
TPaXKHBIM MHCTUTYTOM U B TIOJIHOI Mepe He aJiMU-
HUCTPUPYET apOUTpaxkHble pa3doupareabCcTBa. Tem
HEe MeHee accolMalMsl pa3pabdaTbiBaeT apOUTpax-
HbIe PErJaMeHTBhI, KOTOpbIC PEryJsipHO OOHOBJISI-
I0TCSI M aJalTUPYIOTCS K COBPEMEHHBIM PEasIUsIM.
B Hacrosimiit MOMEHT IeliCTBYeT peaakius Apou-
TpaxHoro perjiameHTa JIMAA ot 2017 roma, mpume-
HsieMas K criopaM, HadaTbiM nociie 1 mast 2017 rona
(manee — PermameHT)'.

Oo6HoBneHue PermameHTa ObLIO HaIpaBiICHO
Ha YCKOpeHMe apOuTpaxa W CHIDKEHUE U3IepKeK
CTOPOH, B CBSI3U C YeM OCHOBHBIMU HOBOBBEICHUSI-
mu B 2017 rony cranu:

1. Ha3zHaueHue eIMHOJMYHOrO apOMuTpa Mpe-
s3ugeHToM JIMAA B citydasix, KOrja CTOpOHBI HE 10-
TOBOPUJIMCh O KaHAUAATYpPE CaMOCTOSITENbHO (CT.
11 PernamenTa) B TeueHue 14 qHell ¢ MOMeHTa Tpe-
0OBaHUSI OMHOM M3 CTOPOH O HAa3HAUYEHUU TAKOTO
apoutpa. PaHee cropoHam ObLJIO HEOOXOAUMO 00-
paiaThCs 3a TaKMM HaszHadyeHHeM B BbIcokuii cyn
AHIIIMU 1 Yaibca, 4TO OTPULIATEILHO CKa3bIBAIOCh
Ha CKOPOCTH IpoIiecca.

2. B cootBercTBMU co cT. 10 PerstamenTa B ciiy-
yae, ec/iv OJiHa CTOPOHA Ha3HauyuiIa apouTpa, a ipy-
rasi CTOpoHa YKJIOHSIETCSI OT O0SI3aHHOCTH CIeIaTh
9TO0, TpUMEHsIeTCS CT. 17 AHIJIMICKOrO 3aKoHa

00 apouTtpaxe 1996 roga, B COOTBETCTBUM C KOTOPOIA
CIIOp MOXET OBITh pacCMOTPEH apOUTPOM, Ha3Ha-
YEHHBIM ITEPBOI CTOPOHOM U IEWUCTBYIOIINM B Kaye-
CTBE eAMHOJMYHOrO apoutpa''. OgHako, eciau npu-
MEHMMBIM MPABOM SIBJISIETCSI HE aHTJIMIACKOE MpPaBo,
a MecTo apOuTpaxa HaXOIMTCS 3a mpenejiaMu AH-
MY U YaJibca, BO M30eXaHue MMOTEHIIMAIbHO BO3-
MOXHOI OTMEHBI WM OTKa3a B MPU3HAHUU U TIPU-
BEIEHUM B UCIOJHEHUE apOUTPaxKHOTO pEeIIeHUS
PEKOMEH/IYeTCs 3apaHee COrIacoBbIBATh IE€TAbHYIO
MpolLeaypy Ha3HauYeHUs apOUTPOB.

3. O6HoBneHHbIN pernameHT JIMAA npenyc-
MaTpUBaeT YJIyJIlIeHUS] B OpraHu3alllu Ipoliecca.
Hanpumep, BBeaeHO MpaBujiao 00 oOMeHe aHKeTa-
MU (questionnaires), B KOTOPBIX CTOPOHBI TOTKHBI
UIEHTU(UIMPOBATh MPEIMET U CyMMY CITOpa, yKa-
3aTh Ha HEOOXOAUMOCTh BBI30Ba CBUIETENEN, pac-
KpBITHE JOKYMEHTOB, MpeABapuUTEbHOE CIylIaHue
W WHBIE BOMPOCHI JI 0oJjiee OBICTPOTO IJIaHUpPOBa-
HUS apOUTPaKHOTO pa3dupaTesbcTBa (IMTPUTOKEHNE
3 k Permamenty). [1pu aToM 1j1s1 coriacoBaHus Tpa-
(brika apOuTpaxka CTOpoHaAM JaeTCsl JOCTATOUHO KO-
pOTKUit cpoK — 21 1eHb Mociie 0OMeHa aHKETaMMU.

4. Crarbu 3—5 nipwioxeHus 2 K PermameHTy
Tak>Xe OroBapuBalOT CPOKM 71T OOMEHa MpoILecCy-
aJbHBIMU JOKYMEHTaMUW CTOPOH — 28 MHel Ha uc-
KOBOE€ 3asIBJICHHE 1 OT3bIB (BCTPEYHBIN NCK) Ha HETO
u 14 mHel A1 OTBETa HA OT3bIB U BCTPEUHBIN UCK.
Ecnu ctopoHa XouyeT MpeacTaBUTh JOMOJTHUTEb-
HYIO MMCbMEHHYIO TTO3UIIMIO IO CITOPY, OHA JOJXKHA
00paTUTHCS 3a pa3pellleHreM K COCTaBy apOUTpaxa,
OOBSICHUB MTPUUMHBI, TTOUEMY TaKasi JOMOJTHUTEIb-
Hasl MO3UIMST HeoOXoauMa.

[nsa yHubUKauum u ycKopeHus mpoiecca Pe-
IJIAMEHT BKJTIOYAET MPUJIOXeHUe 4, MpeaycMaTpu-
Balollee JeTalibHble TpeOoBaHUS K (opMe CBUIC-
TEeJbCKUX MTOKa3aHU, TOKYMEHTOB IIJIsI CYIIaHUM,
TPAHCKPUNTOB M WHBIX BOIIPOCOB apOUTPaXkKHOTO
pa3dupareabCTBa.

Takum 00pa3oMm, OCHOBHBIE W3MeHeHMsT Pe-
IJIaMeHTa oTpaxawT crpemieHue JIMAA caenatb
MpoliecC pa3pelleHrs MOPCKUX CITOpoB Oosee -
(extuBHBIM. B 2017 romy JIMAA DOMOJHUTEIBHO

19 Moanwiit mexem Apbumpadsicroeo peenamenma docmynen ho adpecy: hittp://www.Imaa.org.uk/uploads/documents/THE%20JIMAA %20
TERMS%202017%20Clean.pdf (dama o6pawenus: 21 ageycma 2020).
T [Toanoiit mexcm cmamou 17 Anenuiickoeo 3axona 06 apoumpadxce docmynen no adpecy: https.//www.legislation.gov.uk/ukpga/1996/23,

section/17 (dama obpawenus: 21 aseycma 2020).
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paspaboTasia apOUTpaxkKHbIe pErjaMeHThl IJIs1 He-
oonbix (LMAA Small Claims Procedure 2017 —
¢ cyMMoii criopa He 6osiee 100 ThIC. TOJIT.) U CPeTHUX
criopoB (LMAA Intermediate Claims Procedure 2017
— ¢ cymmMmoii copa ot 100 teic. 10 400 ThIC. A0T.).

Ap6uTparkHble pacxoabl

OpHuM M3 HanboJjee MPUBJICKATEIbHBIX MPEUMY-
mecTB ocHoBHoro Pernamenta JIMAA sBiseT-
csl TIpaBWJIO O TOM, YTO TPY Ha3HAYCHUM apOMTpa
WIK MenauaTopa ctopoHa miaTuT 350 ¢yHTOB, BHe-
CEHUS KaKOro-JI1M00 perucTpallMOHHOIO, aBAHCOBO-
ro TIIaTeXa W Ierno3uTa He TpedyeTcs.

B oTHomeHMuM apOUTPaXKHBIX PacXo0B
JJIsI pPAaCCMOTPEHUsI CIIOPOB Ha CpPEeIHUE CYMMBI
(LMAA Intermediate Claims Procedure 2017)
YCTaHOBJIEH COOpP 3a Ha3HayeHUE apOUTpa B pas-
Mepe 350 ¢pyHTOB, a TaKKe — B cliydae, €ClIu CTO-
POHBI HE JOTOBOPUJIMCH O KaHAUJAType apOuTpa
u apoutp HaszHavaeTcsl JIMAA — HOMOJHUTENb-
HBI1 cOoop B pazmepe 350 ¢hyHTOB.

Hnsa neoonbmux criopoB (LMAA Small Claims
Procedure 2017) roHopapbl apOUTPOB OrpaHUYEHBI
4000 ¢yHTOB; ecM XKe CTOPOHBI HE JOTOBOPWIMCH
0 KaHAuaaTtype apOouTpa M apOWUTp Ha3zHayaeTcs
JIMAA, B3umaeTcs JOMOJHUTEIbHBINA aAMUHUCTPA-
TUBHBII cOop B pasMmepe 350 ¢dyHTOB. Ilpn 3TOM,
eciau apOMTp paccMaTpvBall TaKXKe M BCTPEYHBIN
HCK, CyMMa KOTOPOTO MPEBHIIIAET CYMMY OCHOBHO-
rO MCKa, €ro roHOpap yBEJIMYMBAETCS 10 (DUKCHUPO-
BaHHOU cymMMbl B pazmepe 2500 (pyHTOB.

B otHomieHun Heboablux crnopoB (LMAA
Small Claims Procedure 2017) Takke ycTaHOBJIEHO
OrpaHUYEHUE B3BICKMBAEMbBIX C JIPYTrOil CTOPOHBI
apOUTpakHBIX pacxogoB. Takasg cymMMa He AOJKHa
npesbimaTh 5000 pyHTOB B ciiyyae pacCMOTpPEHUS
ucka (4000 dyHTOB 1151 apOUTpakeil, HauaBIIMXCS
1o 1 susapst 2019 roga) mu6o 6000 pyHTOB mpu pac-
CMOTPEHUM MCKa U BCTPEUHOTO MCKa, MPEBbIIIAI0-
11IEr0 CTOUMOCTb OCHOBHOTO (4500 byHTOB mJIsT ap-
ouTpaxeii, HadaBimxcs 10 1 saBaps 2019 roma)'2.

Pernamentsl JIMAA Takke mpeaycMaTpUBalOT
MeXaHM3M 00ecTieYeHUSI OTUIAThl apOMTPaKHBIX pac-
X0IIoB (security for costs) u ¢opMmy nomauu Takoro
3asBJICHUs cTopoHaMK'’. B cooTBeTCcTBUM ¢ pasjie-
Jom E npunoxenus 1 PernameHTa coctaB apouTpa-
’Ka MOXeT MOoTpedoBaTh 00ecTieYeHUSI apOUTPaKHBIX
pacxoyioB, ecy CouTeT 3T0 HeoOxoauMbIiM. CocTaB
apOuTpaxa BIpaBe YCTAaHOBUTh KOHKPETHYIO AATy,
K KOTOPOW JOJDKHO OBITH MPEAOCTaBIEHO OOecIie-
YeHME, U TO, KakKas U3 CTOPOH JOJKHA €ro Mmpeo-
cTaBUTh. PaHee apOWUTpaxkHbIE Pacxoibl JOKHA
Oblla OIJIayMBaTh CTOPOHA, XoJaTalCTBYOIIAs
O TIPOBEIEHUU YCTHBIX ciymiaHuii. CremoBaTeib-
HO, B HACTOSIIIIMIA MOMEHT pacrpeeicHre OpeMeH!
obecrieueHUsI apOUTPaXKHBIX PACXOIOB CABUHYJIOCH
B CTOPOHY YPaBHMBAHUS CTOPOH.

B cBsa3u ¢ pacmpocTpaHeHuMeM TaHIEMMU
COVID-19 JIMAA ony6avKoBajia peKOMEHIAIIUU
O TIPOBEAECHUIO CYIIIAHUW B OHJIAMH- U CMEIIaH-
HOM (opmate't. PekoMeHImanmuu comepxar Tpebo-
BaHUS K TMOATOTOBKE K CIyIIAHUSIM (ITPOBEACHUIO
TECTOBBIX 3BOHKOB, HAaIlpaBJEHUIO apOUTpaM CO-
IJIACOBAHHOTO pacrucaHusl CIyIIaHWM, CrucKa
YYaCTHUKOB CIYIIAHUI ¢ KOHTAKTHBIMM JaHHBIMU
JUTSI BOBMOXHOCTU 3allacHOM CBSI3U B Cllyyae BO3-
HUKHOBEHUSI TEXHUYECKUX MPOOJIEM), YCTHBIM T10-
KazaHUSIM CBUIETENCil, STUKETY CTOPOH BO BpeMs
CAYIIaHW, 3JIEKTPOHHBIM TOKYMEHTaM U PSIAY APY-
TUX BOTIPOCOB.

Ha ceromusiiauii neHp JIMAA gaBisteTcst m-
JIepoM B cepe paspellieHUsT MeXKIyHapOIHBIX MOP-
CKHX CITOPOB, YEMY CIIOCOOCTBYeT ApOWTpaKHBIA
perjaaMeHT, OpMEeHTUPOBAHHBINM Ha OBICTPOE U Kave-
CTBEHHOE PacCMOTpPEHUE, U CTPEeMJIEHUE accollra-
1IUY ciejaTh pa3doop aaxe HeOOIBIITUX CITOPOB B ap-
ouTpake KOM(MOPTHHIM U TOCTYITHBIM JUISI CTOPOH.

Moyemy nonynapHa JIMAA?

[MockoabKy KOMMEpPYECKUII MOPCKOM TPaHCIOPT,
3aperucTpupoBaHHbIi 1o (Giarom CoearHEHHOTO
KoposeBcTBa, COBOKYITHO COCTaBJISIET BCEr0 OKOJIO

2 Onucannvie 6 nacmosaweii wacmu apbumpaxncuvie pacxodvl docmynubl no aopecy: http://www.lmaa.org.uk/notes-on-fees.aspx

(Oama obpawenus: 21 aseycma 2020).

3 http://www.Imaa.org.uk/Security ForCosts.aspx (dama obpawenus: 21 aseyema 2020).
" [Toanwiii mexcm pexomendayuii docmynen no adpecy: http://www.lmaa.org.uk/uploads/documents/JIMAA%20Guidelines %20for %20

Virtual%20Hearings %20V 1.pdf (0ama obpawenus: 21 aseycma 2020).
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0,5% wmupoBoro aeaBeiTa, TUAMPYIONIME MO3UIUN
JloHmoHa OOBSCHSIOTCS HE pa3MepoM TOPTrOBOTO
(rota, a npyrumu akropamu. PaccMoTpruM HEKo-
TOpbIE U3 HUX.

Bo-nepebix, 210 (pakTOp aHIIMICKOTO MpaBa,
KOTOpPOE€ IIMPOKO PacHpOCTpaHEHO B peryampoBa-
HUW OTHOIIEHUI, CBSI3aHHBIX C MEXIyHAPOIHOMU
MOPCKOW WHIyCTpueil. AHIIMIICKOE TpaBO WC-
MOJIb3YeTCSI B IOrOBOPaX CTPOUTENbCTBA, apeH/IbI,
(piHAHCOBOTO JIM3WHTA, PEMOHTA, OOCITY>XMBaHUS
U MOJAEPHM3AIMK, CTPAXOBAHUS U TEPECTPaxoBa-
HUS CYIOB M MOPCKUX IUIaT(OPM U B MHBIX chepax
MOpeTuIaBaHus.

B cooTtBeTcTBMM CO CT. 6 ApOUTPAKHOIO peria-
MmeHTa JIMAA, ecliM MHOE HE COrJacoBaHO CTOPO-
HaMHM, K apOUTPaKHOMY pa30oMpaTeaIbCTBY MO YMOJI-
YaHUIO NMTPUMEHSIETCSl aHTJIMHCKOE TTPaBo, a MECTOM
apoutpaxa sisiercss Aurus. [lpu atoMm cT. 7 Ap-
OUTPAXKHOTO perjaMeHTa IMpeaycMaTpyuBacT MpaBU-
JIO, COTJIaCHO KOTOPOMY K apOMTpakHOMY pa3oupa-
TEJIbCTBY TakXkKe MPUMEHSEeTCS AHIJIMINCKUI 3aKOH
00 apourpaxe 1996 rona.

BaxkHO y4uThIBaTH M HAJIMYME XOPOIIO pas3pa-
0OTaHHOI M YCTOSIBIIEHCS TMPAKTUKU aHTJIMHCKMX
TOCYIapCTBEHHBIX CY0B B 3TOI 00J1aCTH.

Kpome Toro, 3HaumTenbHash 4YacThb TOPTOBBIX
MOPCKMX CYIOB 3aperCTpUpoBaHa Mo ¢araMmu ro-
CcylapcTB (TaK Ha3bIBaeMbI YIOOHBIN hiar), B KO-
TOPBIX JEUCTBYET crcTeMa obiiero rnpasa (JIndepus,
MapiuanioBsl octpoBa, [onkoHr, CuHramyp, baramsi,
Mansra, Kunp, Aurmus, bepmynsl, AHTUTYa 1 bap-
Oyna u Jip.). DTo, HECCOMHEHHO, CITOCOOCTBYET BLIOOPY
AHIJIMACKOTO MPUMEHMOTO TTpaBa B KOHTPAKTAX.

Bo-eémopuix, Ha IPOTSKEHUU MHOTUX JIECSTUIIC-
it IMAA npemyiaraeT BHICOKOKAQUeCTBEHHYIO 0a3y

JUISL pa3pelieHusl CropoB (perjaMeHThl, 0a3a 3Ha-
HUIi, METOAOJIOTUS 1 T.II.), YTO CACJIAIO0 €€ LIEHTPOM
MPUTSDKEHUST TIPEACTaBUTEICHH CTOPOH U apOUTPOB
B 3TOi1 o6aactu. [ToaTomy, ecim CTOPOHBI MOPCKOM
MepeBO3KU BLIOMPAIOT aHTIMIiCKOe MpaBo 1 JIOHIOH
KaK MeCTO PaCCMOTPEHUSI CITOPOB, TO JIOTUIHBIM SIB-
JISIETCS pa3pellieHue CIopoB UMEHHO TI0 PerjiaMeH-
tam JIMAA. 3akjoyeHno apOUTpaXKHbIX OTOBOPOK
Ha JIMAA criocoOCTBYIOT U aHTJIMICKUE IOPUCTHI,
KOTOpbIE KOHCYJIBTUPYIOT CTOPOHBI IO BOITpOCaM,
CBSI3aHHBIM C MOpPEXOACTBOM. O4YEeBUIHO, YTO TAKOM
MOJXOJ CITOCOOCTBYET Pa3BUTHIO PbIHKA IOpUINYE-
CKUX YCIYr B AHIJIMM W TIpoIBUXeHUIO JIoHTOHA
KakK MecTa apOuTpaka.

B-mpemosux, IMAA NOCTOSIHHO MOBBILIAET (-
(bekTUBHOCTH pErIaMeHTOB C 1IEJIbI0 YCKOPEHUS ap-
OUTpaXkKHOI TIPOLIEAYPHl Y YMEHBIIICHUST apOUTpaxk-
HbIX cOopoB. BecbMa pacnpocTpaHeHa MpaKTUKa
MPUHATUS apOUTPaKHBIX PEILIEHUI TOJIBKO Ha OCHO-
BE IOKYMEHTOB, 0€3 MPOBEACHUS CIyIIaHUI (OKOJIO
80% Bcex apouTpakHBIX pereHuii’”). Hopmoii rmo pe-
rnameHTaM JIMAA sBiiseTcsl BBIHECEHUE apOUTpaK-
HOTO pEIlleHHUsT B TeUEHUE [IECTH Heleb'S.

B-uemeepmuix, JIMAA axkTUBHO mponaraHau-
pYyeT 3HaHUsI 0 MOpCKOM apoutpaxke. C 3TOi 1ieblo
€XerogHO TIPOBOAITCS oOpa3oBaTe/NbHbIE U TpaK-
TUYECKUE MEPOIPUATHS'’, CTYIeHYeCKU KOHKYpC
10 MeXXAyHapomHOMy MopcKoMy mpaBy (International
Maritime Law Arbitration Moot)'®, mybnukyercs
0OJIbIIIOE YMCIO CTaTeil 10 aKTyaJbHBIM BOIPO-
caMm. Tak, 3a mociaeaHue HeckKoiabko MmecsieB 2020
roga ObUIM OMYyOJMKOBaHBI pekoMeHmanuu JIMAA
10 MPOBEACHUIO OHJIAMH-CITyIIAaHUI', yIIpaBIeHUIO
CAHKIIMOHHBIMUA pUCKaMK?, BOIIpOcaM Ha3HAYCHUS
MOJTOZIBIX apOUTPOB?! M MHBIM aKTyaTbHBIM TEMaM.

3 http://www.lmaa.org.uk/uploads/documents/Halliburton %20v %20Chubb %20-%20L MAA % 20position % 20paper.pdf (dama obpauje-

Hua: 21 ageyema 2020).

16 Angela Bilbow. The nuances of energy and commodities arbitrations’, CDR News (8 August 2017), https://iclg.com/cdr/arbitration-and-
adr/7499-energy-and-commodities (0ama obpawenus: 21 ageycma 2020).

7 hitp://www.Imaa.org.uk/news-article.aspx (dama obpawenus: 21 aseycma 2020).

18 Umoeu konxypca 2020 200a docmynnut no adpecy: http.//www.lmaa.org.uk/event.aspx ’pk News EventID=e 12739ae-59% 7

-4826-8bd4-c5dff32b 1294 (0ama obpawenus: 21 aseycma 2020).
Y http://www.lmaa.org.uk/uploads/documents/JIMAA %20Guidelines %20for % 20Virtual % 20Hearings %20V 1.pdf

(Oama obpawenus: 21 ageycma 2020).

2 http.//www.lmaa.org.uk/event.aspx ’pk News EventI D=49a41952-f3e4-482-aa8a-d8b6fa540d80 (dama obpawjenus:

21 aseycma 2020).

20 http.//www.Imaa.org.uk/event.aspx ’pk News EventI D=5ddcf4bf-c484-43fa- 9 5b-4c235c9eS53ed  (Oama

obpauieHus:

21 aseycma 2020).
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B-namoix, BbICOKass KOHIEHTpALIUSI FOPUCTOB
U apOUTPOB IO MOPCKOMY TIpaBy B JIOHIOHE MTO3BO-
JISIET JIETKO MOA00paTh MpeAcTaBUTeICH, 9KCIIEPTOB,
apOUTPOB IO CaMbIM pPa3HBIM acleKTaM JaHHOMU
chepsl TipaBa U 6usHeca. Hakonel, JIoHnoH octa-
eTCS OJHMM U3 BEIYIIMX MUPOBBIX (DPMHAHCOBBIX,
CTPaxoBbIX M MPOEKTHBIX IIEHTPOB, a 3TOT OM3HEC
MPEeATNIoYNTAET pa3peniaTh CIIOPHI TaM, TJIe eMy Hau-
0oJiee MOHATHO U 6€30MacHO.

Takum oOpaszom, A CO3AaHUS BEAYIIETO ap-
OUTpaXHOTO IIeHTpa (B OoJiee ITMPOKOM CMBICIE,
YeM MPOCTO CO3AaHNe apOUTPAKHOTO YUPEKICHUS )
HEOOXOIMMO TIOSIBICHUE apOUTPaKHOM 3KOCUCTE-
MBI, KOTOpasl BKJIIOUUT B ce0s1 OOIBIIOE YMCIIO pa3-
HBIX aKTOpPOB U pakTopoB. OnbIT IMAA moka3sbiBa-
€T, YTO JUIS pa3BUTHUs apOUTpaxka, B JaHHOM ciydae
MOPCKOTO, BOBCE HE TpeOyeTcs CO3MaHMsT KJIacCH-
YECKOTo apOUTPaKHOTO MHCTUTYTA — CIIOPHI MOTYT
paspemaTtbes U B pexume ad hoc. He OyaeM noBTo-
PATH MAKCUMY O TOM, YTO aAMMHUCTPATUBHO TAKYIO
5KOCHUCTEMY HE CO3/1aTh — JJI 3TOTO HY>KHO HEUYTO

OoJiblliee, YeM MEUTHI FOCYIapCTBEHHBIX IesITeNeH.
Tem He MeHee 5TO OTYETIIMBO BUIHO TIPY CPAaBHEHU U
cratuctuku JIMAA (1737 criopos B 2019 roay??) co
cratuctukoit MAK mipu TIIIT P® (7 ciopos B 2019
romy). B Takoil cutyanuu uaest o0 ToMm, 4To B CTpa-
He He MoxeT ObITb MHOTO TTJIAY, He BbIrIAIUT Oa-
HaJbHOI, 100 7 CITIOPOB B TOJ €1Ba JIM TOCTaTOYHO
W JUTST OTHOTO apOUTPaXKHOTO YUPEXKIACHMUS.

B 3aBepiieHue ciieayeT OTMETUTh, UTO B CBSI3U
C 3arpocoM OM3Heca Ha KauyeCTBEHHbIE U3MEHEHUS
B apbuTpaxe (crneuudagau3alusi, COKpalleHue Bpe-
MEHM U U3AEPXKEK, HCIOJb30BaHUE KOMOMHMPO-
BaHHBIX METOAOB pa3pelleHUsT CIIOPOB, CO3JaHUE
MOHSTHOW M MpeacKaszyeMoil apOUTpa>KHOM Mpak-
TUKU, BHYTPEHHSISI anieUISILUS apOUTPaKHBIX pelle-
HU, n3bdexaHue KOHMIMKTA UHTEPEeCOB U Jp.) Oy-
JIET BO3pacTaTh U PoJib MPOMPUIBHBIX apOUTPaKHBIX
LeHTpoB. Takue LeHTpHI ObIcTpee U dPDEKTUBHEE
aJanTUPYIOTCS K MEHSIOIIMMCST TpeOOBaHUSIM TOit
WIM WHOU WHIYCTPUM, a CJeloBaTeJbHO, CIOCO0-
CTBYIOT €€ aKTUBHOMY Pa3BUTHIO.

2 Omuem o desmenvnocmu Cogema no CO8EPUICHCIBOBAHUIO MPEeMeLCK020 PA30Upamensscmed 3a OMUYemHbwli nepuoo

29 mapma 2019 eoda — 1 anpens 2020 eo00a, c. 5.
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MpeanocbiIKK A8 NosiBAeHUs
W pa3BUTUSA Ype3BbIYANHOIro apbuTparka

OSIBJIEHUEM apOUTPaKHBIX TMPOLEAYP MblI 00si3aHbI UMEHHO TOPTOBO-

My MoperuiaBaHuio. OO0 3TOM CBUIETEIBCTBYIOT HEKOTOPhIE JOKYMEHTHI

BpeMeH (hapaoHoB ErumnTa, KOTOpble OBLIM MOXOXM Ha apOUTpPaKHbIE

MPOILIENYpPhI, a MEPBBI TPOOOpPa3 apoOUTpaxa MOPCKUX CIIOPOB MOSIBUJICS
B IpeBHeii [pernu.

B Haie Bpemsi apOUTpax CTajl IIMPOKO PacIpOCTPaHEHHOW MeEXIyHapomd-
HOW MpaKTUKON B 1I€JIOM U B MOPCKOIi OTpaciu B 0cOOeHHOCTH. [IpuunHa B TOM,
YTO OOJBIIMHCTBO MOPCKHUX CIAEIOK BKJIIOYAIOT apOUTPakKHYIO OTOBOPKY BBUIY
TaKuX MPEUMYIIECTB CaMOU MpouEeayphl, KaK KOH(MUIECHIMATbHOCTh, TMOKOCTh
U €IUHOJIMYHOE YCMOTPEHUE CTOPOH TPU BHIOOPE HIOAHCOB pa3pelleHus Cropa.
1 B epBy1o ouepenn pu BEIOOpE apOUTPOB, YUUTHIBAS UX CIIEIIMATN3AIMIO B MOP-
CKOM JieJie /U B MOPCKOM TIpaBe.

HecMoTps Ha 3Th HeOCITOpUMBIE TTPEUMYIIIECTBA MOPCKOTO U KOMMEPUYECKO-
ro apOuTpaxa, y Hero eCTb 1 MHOXECTBO orpaHW4YeHUui. OMHUM U3 BaKHEWIITUX
HEIOCTAaTKOB JIeJ 0 MOPCKMUX M KOMMEPUYECKHUX CITOpax SIBJSIETCS UX MPOIOJIKH-
TeJbHOCTh. Ha 3TO BAMSET MHOXECTBO (DAKTOPOB, M HE B MOCJEAHION OYepelb
0COOEHHOCTU apOUTpaxkHOTo coriameHus. OHO MOXeT ObITh HEMOJIHBIM, MPO-
TUBOPEYUBBIM, TPYIHO OCYILIECTBUMBIM, MOXET COIEpKaTh HETOYHOCTU OTHOCH-
TeJbHO BHIOOPA MHCTUTYIIMU U/WIM perjaMeHTa, Ha3HauyeHUsT apOUTPOB WU Me-
ToAa 3TOTO Ha3HAYEHUS.

B HexkoTOpBIX clydasx 3aiepkkKa Mpouenyp MPOUCXOAUT MO BUHE CaMMX
apoutpoB. [IpuuMHBI MOTYT OBITh CYOBEKTUBHBIMU, HO HEPEJKO €CTh U 00BbEK-
TUBHBIE (haKTOPHI: YBEIUYEHUE YMCIa MEXIYHAPOIHBIX MOPCKUX U KOMMEp-
YEeCKMX CIIOPOB IMPU OTHOCUTEJIbHO HEOOJBIIIOM KOJWYECTBE KBaIUDUIIMPO-
BaHHBIX U OIBITHBIX apOUTPOB MPUBOAUT K TOMY, UTO Jeja HaKallJUBalOTCs,
a UX paCCMOTpPEHME 3aTSITUBACTCS.

IToMrMO HECBOEBPEMEHHOCTH MPOLIEAYP CYIIECTBYIOT U IPYrye MPoOJIeMBbl,
CBSI3aHHBIE C CAMMM apOUTPaKHBIM IPOIIECCOM, TaKMe KaK OTCYTCTBUE Yy apOu-
TPOB MPUHYAUTEIBHBIX MOJTHOMOYMI, HEOOXOAUMOCTh OOpallaThCcsl B rocyaap-
CTBEHHBIE CY/IbI 32 COAEUCTBHEM I10 OTIPEACIEHHOMY KPYTYy Mpoleayp (HaloXeHNe
00€eCIeUnTeIbHBIX MEp, COAENCTBIE B UCTPEOOBAHUY TOKA3aTEIbCTB U TIP. ).

st coxpaHeHUsT BeAylllell poiu apOuTpaxa B pa3pelieHU MOPCKUX CITOPOB
MEXIYHapOIHbIe apOUTPaKHbIE MHCTUTYThI MEHSIIOT CBOU TPAAWIIMOHHBIEC TTPAaBU-
Jla, IPUHUMAIOT CIielMaibHble peraaMeHThl. Llesb pa3paboTKu HOBBIX JTOKYMEHTOB




— JIOTHaTh OBICTPO pacTylIyio cepy MOPCKOI TOp-
TOBJIM, TJIE YMCJIO OOpaIleHUH K apOuTpaxy Kak Cpeji-
CTBY pa3pelieHrs KOMMEPYECKUX U MOPCKUX CITOPOB
MTOCTOSTHHO yBeJIMUMBaeTcsl. B pedysbrare 3Toro mpo-
1iecca MosIBUJIMCH MpaBUIa YCKOPEHHOM MPOIIeIyPHI,
MpaBWIa O YPE3BbIYANHBIX apOUTPAKHBIX MPOLIEY-
pax 1 ype3BbIYaitHOM apOuTpe.

Llenn n npupopa
Yype3Bbl4aUHOIro apobuTparka

K 2006 romy upesBblyaiiHble apOUTpaxKHbIE TTPOLIE-
JIypbl Hauaau (OPMUPOBATHCS B BEAYLIUX MEXKITY-
HApOAHBIX KOMMEPUYECKUX apOMTPaKHBIX UHCTUTY-
Tax B ¢hopMe BpEeMEHHBIX MPOLEAYp A0 apOuTpaxa
WM TaK Ha3bIBaeMOM TpeaapOuTpaXkHOM/moapou-
TPaXKHOU TTOMOIIIH.

BriepBble MHCTUTYT 4Ype3BbIYAiHOTO apOuTpa
(emergency arbitrator) ObLT 3aKperuieH B PernameHTe
International Centre for Dispute Resolution (ICDR)
2006 roma, a 3aTeM HallleJl OTpaXkeHUe B perjaMeH-
Tax MHOTUX BEAYIIMX apOUTpaXkKHbIX UHCTUTYTOB,
B yacTtHocTH International Chamber of Commerce
(ICC), Singapore International Arbitration Centre
(SIAC), Hong Kong International Arbitration Cen-
tre (HKIAC), Swiss Arbitration Association (ASA),
Australian Centre for International Commercial Ar-
bitration (ACICA), London Court of International
Arbitration (LCIA) u np.

Baxneiimmii BKJIag B pa3BUTHE COBPEMEH-
HBIX TIpOLIEAYp B apOUTpaxke ¢ y4eTOM CIeLMaIM-
3allMM B MOPCKHUX CITIOpax BHOCST MEXAYHapOIHbBIC
CrelMaau3upoBaHHbIe  apOUTpaXkKHbIE  LIEHTPHI,
Takre Kak London Maritime Arbitrators Associa-
tion (LMAA), 6asupytoiiasica B JlIongoHe, Society
of Maritime Arbitrators of New York (SMA), Cham-
bre Arbitrale Maritime de Paris (CAMP), Tokyo
Maritime Arbitration Commission (TOMAC), Sin-
gapore Chamber of Maritime Arbitration (SCMA),
China Maritime Arbitration Commission (CMAC),
Emirates Maritime Arbitration Centre (EMAC).

UpesBblualiHblii  apOMTpak  CTadl  OJAHUM
M3 PELIEHUI, TPEIIOKEHHBIX MEXIYHAPOIHBIMU
TPETEUCKUMM  YUPEXKIACHUSIMU, YTOOBI 3aIlOJIHUTh
BPEMEHHOI Pa3pblB MEXIY BOSBHUKHOBEHUEM CITOpa
" (hopMUpOBaHUEM apOUTpPaKHOTO cocTtaBa. OaHAKO
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HE BCE CIEUMAIM3UPOBAHHbBIE MEXIYHApOIHBIE ap-
OUTpaKHbIE LIEHTPbl BHEAPWIM TOJOXEHUS O Ype3-
BbIUAfHOM apOUTpaXke B CBOM PErIaMEHTHI: HaIllpu-
mep, B LMAA ecTh permaMeHThI TTI0 pacCMOTPEHUIO
MaJIbIX U CPEIHUX CMOpOB, HO B mpaBuiax LMAA
OTCYTCTBYIOT MOJIOXEHHUS O UpE3BbIUATHOM apOUTpeE.

HoBblil MexaHM3M 4pe3BbIYATHOTO apOUTpaKa
TMO3BOJISIET CTOPOHAM CITOPa XOIaTaliCTBOBATh O MPU-
MEHEHUU OOECITeYUTEbHBIX MEp B paMKax TpeTei-
CKOTro pa30MpaTebcTBa Ha 9TOM HayaJlbHOM, HO Ya-
CTO KPUTUYECKU BaKHOM 3Tare 10 (QOpMHUPOBAHUS
apOMTPaXHOTO COCTaBa, KOTOPBIM OyIEeT pa3peniaTh
CIIOp MO CYIIECTBY IMO3IHEE; pelllaTh MHbIE BPEMEH-
HbIE MPOLIETYPHI 0 apOUTpaKa, B TOM YUCJIE OKa3bl-
BaTh MHYIO TIpeIapOUTPaKHYIO TTOMOIIb; pacCMaTpU-
BaTh TOJbKO CPOYHBIE WA HEOTIOKHBIE BOITPOCHI.

DTa BpeMeHHas Mpoleaypa OCYIIECTBISETCS
Ype3BbIUallHBIM apOUTPOM, UbM pEIIeHUST 00s3a-
TEJIbHBI 10 00pa30BaHMSI COCTaBa TPETEMCKOTO Cy/a.
ITo cymiecTBy, Muccusi 4Ype3BBIYATHOTO apOuTpa
cTaja aJeKBaTHBIM peIIeHUeM s MpoOJaeM, CBSI-
3aHHBIX C MPUOCTAHOBKON OOBIYHBIX apOUTPaKHBIX
MPOLEAYp U3-3a 3aJAePKEK B HA3HAUSCHUU apOUTPOB,
KOTOpPOE MHOTAA MOXET MOTpeOdOoBaTh HECKOJIbKUX
MecCSIEB, WIN U3-3a caMuX apouTpoB. Upe3Bbluarii-
HBII apOUTpP HE MOXKET BBICTYIIaTh B KAUeCTBE apOu-
Tpa B KaKOM-JIMOO OyaylIeM apOUTpakHOM pa3ou-
paTebCTBE, CBSI3aHHOM CO CITOPOM IIO JIeJTy, €Cv
CTOPOHBI HE JIOTOBOPUJINCH 00 NHOM.

UpesBblyaliHbIli apOUTpax SBISETCS OIHUM
W3 BUJIOB KOMMEPYECKOT0o apOUTpaxa, TeM He MeHee
Yy HEro e€cTh OTJIMYUS OT JAPYTUX BUIOB apOUTpaxka,
KJIaCCUYECKOI MOJEeIN apOuTpaxa Wiu apouTpaxa
YCKOPEHHOTO / TI0 MaJIbIM CITOpaM.

CpaBHeHMe pa3/InYHbIX
BUAOB apbuTparka

U 0COOEHHOCTU
ype3Bbl4alHOIro apbuTpaka

KitoueBble pasiauuus MeXAy TpeMsi OCHOBHBIMU
CHCTeMaMU apOuTpaxa: Ype3BblUYaiiHbIM, TPAIUIIN-
OHHBIM U OBICTPBIM apOUTpaKeM (MU apOUTpaKeM
MO MaJIbIM cliopaM) — MpUBEIEHBI B Ta0I. 1—3.
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Ta6nauya 1. lpynna kpumepues 1

Hanunuue cornaweHus

Pa3smep ucka

Bpems npumeHeHus

TpaAVUMOHHDbIN ap-
6uTpaxk

apbuTpa>KHOM OroBOpPKM

Bblpa)keHHOe corsiacue CTOpoH B popme

HeorpaHuyeHHbIM

B nto6oe Bpems

YcKopeHHbIl /
no MaJibiM criopam

PEHHbIX MpoLeayp

CTOpOHbI MOryT 3apaHee J0roBOPUTLCS
0 CyMMEe cropa [/1s1 NPUMEHEHUS YCKO-

OrpaHWYeHHbIN

B nto6oe Bpems

YpesBbIlvyaHbIN ap-
6uTpak

He donyckaemcsi

MpenapuTenbHas 4OroBOPEHHOCTb

HeorpaHuyeHHbIM

Jlo hopmuposaHus co-
cTaBa apbuTtparka

B niepBoii rpyrmme KputepueB, Moxanyii, HanboJiee BasKHBIM SBJISIETCSI TO, UTO €CJIW B TPAAUIIMOHHOM,
YCKOPEHHOM apOUTpaxe U apOUTpake Mo MajabiM criopam (small claims) TpeOyeTcst BhIpakeHHOE coracue
CTOPOH B (hopMe apOUTPaKHOI OTOBOPKM, TO B UPE3BBIYAMHOM apOMTpake MpeaBapuTebHasl JOTOBOPEH-
HOCTb CTOPOH He JOIyCKaeTcs.

Ta6auya 2. lpynna kpumepues 2

MoaiHOMOYMSA CTOPOH Ha3Ha-
YUTb apOUTPOB

KonunyecTtso ap6utpos

Bpems pna HasHaueHus
ap6uTpos

TpagULUUNOHHBIN ap-
6uTpaxk

CTopoHbI 8cez0a obnapatoT
npaBoM ns3bpaTb apbuTpa

EAMHONMYHBIN apbuUTp

W11 TO KOJINYECTBO apbu-
TPOB, KOTOPOE CTOPOHbI CO-
rnacoBasiv 3apaHee

YacTo 3aHMMaeT Mecs Libl

YcKopeHHbIi /
no MaJibiM criopam

CTOpoHbI Yacmo obnagatoT
npaBoM ns3bpaTb apbuTpa

YacTo eAMHOINYHBIN apounTp

Bonee 6bicTpas npoueny-
pa, YeM B TPaAMULMOHHOM
apbuTtpaxke

YpesBbIlvyaHbIN ap-
6uTpaxk

CTOpOHbI BbIGUPAOT UHCTU-
TYUMIO, HO HE apbumpos

Bcerna eanMHoONMYHBIN
apouTtp

HacTtosibKo 6bIcTpo, Ha-
CKOJIbKO BO3MOMHO, 4aCcTO
00UH-08a OHSI

ImaBHOE BO BTOPOIi IpyIlIie KpUTEPHUEB TO, YTO IIPUMEHUTEIBLHO K Ype3BbIYaiHOMY apOUTpaxKy CTOPO-
HBI U301 palOT MHCTUTYLIMIO, HO HE apOUTPOB, TOTA KaK B TPAAUIIMOHHOM, YCKOPEHHOM apOUTpake U ap-
OuTpake 1o MaJbIM CITOpaM CTOPOHBI N30MPAIOT apOUTPOB U MHCTUTYLIMIO.

Ta6auya 3. lpynna kpumepuee 3

Bonpocsbl gns paspe-
LeHus

YCTHblE cayLlaHus

6uTpoB

MonHoMouus ap-

Peluenus

TpaAVLUMOHHDbIN
apbuTpaxk

Bce Bonpockl no cy-
LLECTBY, BblABUHYTblE
Ha paccMOTpeHMe ap-
6uTtpos

HOTCA

TunnyHO NpUMeHs-

HeorpaqueHHble

PeweHne Bcerna okoH-
yaTenbHoe. Bo3MOXKHbI
YaCcTUYHblE U NpeBa-
puUTENIbHbIE peLLeHUs

a4
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YcKopeHHbIi /
no MasbiM criopam

Bce Bonpockl no cy-
LLLECTBY, BblABUHYTblE
Ha paccMoTpeHue
apbuTpos, HO, KakK npa-
BMJ10, 06YC/IOBNIEHHbIE
MasibIMUK Criopamm

OO6bI4HO He Npu-
MEHSIOTCS KpoMe
c/yyqaeB/o6cToS-
TeJIbCTB, KOraa 3To
OENCTBUTE/IbHO
HeobxoaMMOo

Bce nonHoMouus,
npucyLme apom-
TpaXky

Yalle Bcero okoH4a-
TeJIbHOEe pelleHue

YpessblvaiHbIn
apbuTpax

Tonbko HEOT/IOXKHbIE
BOMPOCHI / CPOYHbIE
Mepbl

Ha ycmoTpeHue
apbuTpa

OrpaHu4yeHHble
NMOJIHOMOYMSI MO/Tb-
Ko 07151 hpucyxcoe-
Hust obecheyumesib-
HbIX Mep

NckntoumTenbHo npeo-
eapumesibHblli NPUKA3
WUn hpedsapumesibHoe
peweHue, NENCTBU-
TenbHOe A0 dopMUpo-
BaHMS cocTaBa apbu-

Tparka

W3 mpuBeaeHHBIX TaOAWIT MOXHO CAENaTh BBIBOI
0 TOM, YTO UYpe3BbIUAMHBIA apOUTpaXk YHUKaJCH,
MOCKOJIbKY PaccMaTpUBaEeT TOJILKO CPOUHYIO CUmyad-
yuro. Takoii apOUTpax B CHITY CBOEU IMTPUPOIBI UMEET
pSA OTAUYMIA OT OObIYHOrO apouTpaxa. Hanbosee
BaXHBIMU U3 HUX SIBJISTIOTCSL:

*  BpeMmsI ITOIauH 3as1BKH;

*  OBICTpPOTA Ha3HAYEHMS YPE3BbIUAITHOTO ap-

outpa;

* OrpaHWYEHHBIC TMOJHOMOYUS Ype3BbIUali-

HOTro apouTpa;
* TIpeaBapUTEJbHBINM XapaKTep Ype3BblUaii-
HOW TTOMOIIIH.

UpesBbluaiiHoe apOUTpaxkHOe paszoupaTesb-
CTBO prima facie KaxeTcs CPOAHM WU aHAJIOTUY-
HBIM YCKOPEHHOU apOMTpaxkHOI Tpolenype, Of-
HAaKO OHM HE paBHO3HAYHbI KAK MUHWMYM I10 IBYM
MPUYUHAM:

YckopeHHas Mpoleaypa 4acTo OrpaHUYMBaET-
csl cymMoit criopa. Hampumep, npouenypsl LMAA
Small Claims obecrnieuuBatoT 60see ObICTPBIA U 1e-
IIEBBIN CITOCOO PacCMOTPEHMST HEOOJIBIINX CIIOPOB
TaM, IJe HU TepBOHAYaJIbHOE, HU BCTPEYHOE Tpe-
OoBaHMe He TpeBbllIaloT 50 Thic. moja. (6e3 yye-
Ta TPOLIEHTOB W pacxonoB). Eile oguH npumep —
npaBuna FALCA (Fast and Low Cost Arbitration),
KOTOpbIE MPUMEHUMBI K TpeOOBAaHUSM Ha CyMMY
1o 250 Teic. moyut. Ype3BblyaliHbIll apOUTpax, Ha-
MPOTUB, HE OTPAaHUYMBACT CYMMY MCKa, TTOCKOJIbKY
OH TpeaHa3HauYeH JIJIs pACCMOTPEHMSI UCKOB UMEH-
HO B YCJIOBUSIX CPOUHOCTH M PEIIEHUST HEOTIOKHBIX
BOITPOCOB HE3aBUCUMO OT CYMMBI TPEOOBAHMSL.

JIroboe cornaieHre CTOpOH O Ype3BbIMATHOM apOu-
TpaXe CTAHOBUTCS HEACHCTBUTENLHBIM. [ToHOMOUMS
YpE3BLIYAIHOTO apOUTpa CYUTAIOTCS MCKITIOUUTETbHBI-
MU, CBSI3aHHBIMU C HEOTJIOKHOM CUTYaAIEH, [TO3TOMY
CTOPOHbBI HE MOTYT JIOTOBOPUTHCS 00 3TOM 3apaHee.

UpesBblyanHbIM apouTpark
B MOPCKMX crnopax

BonbimmHCcTBO — apOUTpaxkHbIX  pa30MpaTebCTB
no mopckuMm nenaMm ad hoc (moutn 70% cropoB)
MPOBOAATCA B COOTBETCTBUM C YCIOBUSIMU JIOH-
JIOHCKOM accolauny Mopckux apoutpon (London
Maritime Arbitrators Association, LMAA), a Takxe
B COOTBETCTBMU C TpaBWJIaMu MeXIyHapOaHO-
ro 1LieHTpa 1o paspenieHuo cropos (International
Centre for Dispute Resolution, ICDR), koTopblit
SIBJISIETCS] MEXKIYHAPOAHBIM TIofpa3aeicHueM Ame-
pUKaHCKOUN apOuTpaxkHol accoumannu (American
Arbitration Association, AAA), u MexayHapon-
Hoit ToproBoil manatel (International Chamber
of Commerce, ICC).

CraHoBuTCS Bce Oosiee 3HAUUMOI U POJib pe-
TMOHAJIbHBIX apOUTPaXXHBIX ILIEHTPOB, B YacCTHO-
CTU a3MaTCKUX apOUTPaXKHbIX MHCTUTYTOB, TaKWX
kak CHMHTramypckuii MeXIyHapOJIHBI apOMTpak-
Helil 1eHTp (Singapore International Arbitration
Centre, SIAC), Kwuralickas Mopckasi apOUTpax-
Hag komuccus (China Maritime Arbitration
Commission, CMAC) u Mopckoii apOuTpaxKHbI
neHtp OAD B Jly6ae (Emirates Maritime Arbitration
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Centre, EMAC; oH co3mad B 2016 rony u sIBISeT-
csl HanboJsiee MOJIOON apOUTPaKHOU MHCTUTYLIUE T
Ha MEeXIyHapOIHOI apeHe).

IMuoHepoM B eie BHEAPEHUS Ype3BbIUATHOTO
apouTpaxka Ha MmexxayHapoaHoM ypoBHe ctan ICDR,
Kotopblii B 2006 Tomy TpeiacTaBWII apOUTpaskKHBIC
MpaBuJja Mo Yype3BbluaitHoMy apouTpaxy. Yepes He-
CKOJIBKO JIET 3TO TIPEIJIOXKEHUE TTOAAEPXKAIN U IPY-
rue apoOUTpaKHbIe LIEHTPHI, BBE/IS TTpaBUJia UYpE3BbI-
yaifHOTO apOUTpaXa B CBOM perjaMeHThI: MpaBuiIa
ICDR 2009 ¢ monpaBkamu ot 1 utonst 2016 rona,
npaBuiia yckopeHHoro apoutpaxa SCC 2010 roma
¢ monpaBkamu ot 2017 roma, ICC — B 2012 romy, ap-
outpaxubiit permameHT SIAC 2013 roga ¢ monpan-
kamu ot 2016 roga, LCIA — ¢ 1 oktsa6ps 2014 rona,

apoutpaxHbiii permameHT EMAC 2016 roma, apou-
TpaxHbIit permameHT CMAC 2018 roga u ap. Takum
00pa3oM, MpOLEAYpPhl Ype3BBIYATHOIO apOuTpaxka
3aKpeMUINCh B MpaBUiaX apOUTPaKHBIX LIEHTPOB
U CTaJIM BaXKHBIM IIarOM B Pa3BUTUM MEXKITyHAPOI-
HOTO apOuTpaxa.

B Ta671. 4 npencraBieHO cpaBHEHWE OCHOBHBIX
XapaKTepUCTUK YPE3BbIYAITHOTO apOUTpaXKa 1o Ipa-
BWJIAM Pa3JIMIHbIX apOUTPaXKHBIX YUPEKACHUI: CPO-
KA TPOBEACHUS YPE3BBIYANHOIO apOUTPaKHOTO
pa3ouparenbCcTBa, BpeMs IOJauu 3asiBIeHUs, Ha-
3HAYEHME YPe3BBIYAliHBIX apOUTPOB, rpaduK Ype3-
BBIYAMHBIX TMPOLEAYDP, BBIHECEHME UPE3BBIYAiHOTO
peleHus1/pyMKa3a 1 TpekpalieHue MOJTHOMOYUA
110 OKA3aHUWIO YPE3BBIYANHOM MTOMOIIIN.

Ta6auya 4. OcHoeHble XxapakmepucmuKku upe3ebiualiHozo apbumpaica

Mpaduk/cpoku
BbiHeceHue pelue-
Bpems nogaum npoBeAeHUs | MpekpaleHne non-
MHcTuTyums HasHaueHue . HUA NO Ype3Bblyali- N
obpaLeHus YypesBblYalHbIX I — HOMOUMA
npoueayp
Kak MOKHO cKo-
ee, Ho He 6onee MonHoMouus npekpa-
Lo dpopmupo- P peKp
B TeyeHue 00- |4yeM B TeyeHue LLLAKOTCS C MOMEHTA
BaHMS COCTaBa lMonoykeHus oTcyT-
ICDR Ho20 pabouezo | 08yx pabouux popMUpoBaHMA CO-
apbuTpaxka - . CTBYIOT
Art. 6 (1) OHA - Art. 6 (2) |OHeli c naTbl Ha- cTaBa apbuTpaxka -
’ 3Ha4yeHus - Art. Art. 6 (5)
6(3)
Jlo mozo Makcumarb- MakcmmanbHo 6bl-
. MakcunmasibHO
Kak dann HO 6bICTpO, CTpO, HO He 6osee
ObICTPO, KaK npa-
no Aeny Ha- KaK npaBuio yeM B TeyeHue 15 |lNonoxkeHns oTcyT-
ICC BMJ/1I0 B TeYeHUe .
npaeneH cocma- | B TedeHue 08yx . OHell C naTbl Nepe- |CTBYHOT
. o0syx OHell — App.
8y apbumpos OHell - App. V: V: Art. 5 (1) Jayn JOKYMEHTOB
- Art. 29 (1) Art. 2 (1) o - App. V: Art. 6 (4)
Jlo mozo He no3gHee yem B Teuenune 90 OHed,
Kak dann B TeueHune 24 B TeYeHume namu eCc/v Aeno He nepe-
no Aeny Ha- Yacos C MOMeEH- OHell C MOMEH- JaHO CoCTaBy apbu-
MonoxkeHus oT-
SCC npaesieH cocma- | Ta NnoJlyyeHust CVTCTBVIOT Ta obpalleHus Tpaka, Win B TeYeHne
8y apbumpos 3asB/IEHUS — Y 4 K ype3BblyariHoMy |30 OHell, ecnn apbu-
- App. ll: Art. | App. lI: Art. 4 (1) apbutpy - App. Il: | Tpaxk He Ha4aT, - App.
1(1) Art. 8 (1) II: Art. 9 (4)
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Ao Gopmupo- B TeueHue 00- |B TeueHune dsyx |B TeueHue 14 OHel B Teqenue 90 oned,
BaHMs cocTaBa . €C/In coCTaB apbuTpa-
SIAC Sy p— Ho20 OHS - N. 3, |OHel - Nn. 7, C [aTbl Ha3HAYEeHUS K@ He ChOpMUPOBaH
Schedule 1 Schedule 1 -n. 9, Schedule 1 ’
Art. 30 (2, 3) - n. 10, Schedule 1
B TeueHne mpex
Lo dopmupo- . P He nosgHee yem
OHell C MOMEHTa .
BaHMA COCTaBa [Mono)keHus oT- | B TeueHue 14 OHeli |[onoxkeHuns oTcyT-
LCIA noslydeHus 3a-
apbuTpaxka - CYTCTBYHOT C MOMEHTA Ha3Ha- |CTBYyLOT
aBneHus - Art.
Art. 9.4 yeHus - Art. 9.8
9.6
B TeueHune 90 OHeli
C AaTbl BbIHECEHUS
B TeueHue 00- peLleHns YpesBbl-
Jlo popMupo- |Ho20 OHs € Mo- He nosanee dem YyamHoro apbuTpa
B TeueHue 0s8yx |B TeuyeHue 15 OHell
BaHWs COCTaBa |MeHTa nosyye- . WM €C/IN B TEYEHUE
CMAC OHel - App. Il C MOMEHTa HasHa-
apbuTpayka - | HUs 3as1BIeHUs nocsieaoBaTe IbHbIX/
Art. 5(1) yenus - App. llI:
App. lll: Art. 1 |- App. lll: Art. HenpepbIBHbIX 60
Art. 6 (2) .
2(1) OHeli apbuTpaxk He Ha-
YaT/NMPUOCTAHOBJIEH —
App. lll: Art. 6 (6) (e-f)
Kak MOyKHO cKo-
B nto6oe Bpems
pee, HO He no30Hee
0o dopmupo-
MonoxkeHus MonoxeHus oT- |uem 8 meueHue 14 | [lonoxkeHns oTcyT-
EMAC BaHMs coCcTaBa .
OTCYTCTBYIOT CYTCTBYHOT OHell NOC/ie Ha3Ha- |CTBYIOT
apbuTtparka -
Art. 12 (1) yeHus - Art. 12
] (1) (f)

W3 npuBeaeHHOro CpaBHUTEIBLHOTO aHAIN3a MOXK-
HO c/ieJIaTh CJIAYIOIMEe BHIBO/IBI:

XOTs U CyIIECTBYIOT pa3inyusi, CBI3aHHBIE CO
BpEMEHEM, YCTAHOBJIEHHBIM JUISl 4Ype3BBIYaliHOTO
apOuTpaxa, Mo3ULKUs UHCTUTYLIUI B €r0 OTHOIIE-
HUU BeCbMa IOX0Xka, 0COOEHHO KOTAa pevb 3aXOIUT
0 BpeMeHHU Tofaun 3asBieHus. Bce oHu npemgycma-
TPUBAIOT OOpallleHrue C MpOoCchOOi O TpeaocTaBiie-
HUU YPE3BBIYANHONM ITOMOIIMY 10 YYPEXICHUS CO-
cTaBa apOUTpaXKHOTO TpUOyHaa.

Kaxnmoe apouTpaxkHoe yupexkaeHue CTpeMUTCs
YCTAaHOBUTH KaK MOXKHO MEHbIIIee BpeMs JIJIs1 Ha3Ha-
YeHUs Ype3BbIYaliHOTO apOuTpa — OT 24 4aCcoOB C MO-
MEHTa MOJyYeHUS 3asBICHUS 10 ABYX-TPEX THEM.

[MpaBuna MHOTHUX YYpEXACHUI MOTHUBUPYIOT
Ype3BbIYATHOTO apOUTpa pa3MeCcTUTh rpauK 4pes-
BBIYAMHBIX TPOLEAYP B TEUEHUE ABYX JHEH TOCIe
CBOETro Ha3HAYEHMSI.

Kaxmoe u3 BbllIEHA3BAaHHBIX YYPEKIACHUMN
BKJIIOYAET B CBOM ITpaBUJIa CTPOTUIA CPOK MPUHSITUS
Ype3BbIYAHOTO pelleHus (TTpeaBapuTeIbHOTO TIPU -

Kaza). [IpakTryecku Be3ie 3TOT CPOK He MPEeBbIIIAET
14 nueit, ecnu He cumTaTh paBwi ICDR, rae Takoit
MYHKT OTCYTCTBYET.

O4eBUIHO, UTO TPU KITIOUEBBIX MPEUMYIIECTBA,
Ha KOTOpbIC HalleJeHbl WHCTUTYLIUM, BHEIPUBIIUC
Yype3BbIYaliHbI apOUTpaXK, COCPEIOTOYEHBI HA CKO-
POCMU HA3HAYEHUS YPe36bIMaliH020 apoumpa, 02paHu-
YEHHBIX NOAHOMOYUSX 4PEe38blHaiiH020 apoumpa, a TaK-
KE BPeMeHHOM Xapakmepe 4pe3BblUaiiHON MOMOIIIN.
CrpaBeiIuBO TakKKe OTMETUTh, YTO TMOAXOIbI apOu-
TPaXKHBIX YIPEXKICHUN K Upe3BbIYATHBIM TIPOLIETYPaM
B TOW WM WHOM CTENEHU BapbUPYIOTCS W HU OOWH
M3 HUX HE OXBATBHIBAET BCE ACTICKThI 3TOI CUCTEMBI.

XOT$ 3HAYUTEIbHAS YaCTh MOPCKHX CIIOPOB pa3-
pelaetcs B apoutpaxe ad hoc, obpaitieHue 3a agMu-
HUCTPUPOBAHWEM apOUTpaka B CIELUAIN3UPOBAH-
HblE TIOCTOSTHHBIC apOMTPa’KHbIC WHCTUTYTHI MOXET
MPEeIOCTaBUTh CTOPOHAM JIOTIOJTHUTEIbHBIC TPEUMY-
1LIECTBA, B TOM YMCJIE BO3MOXKHOCTb MCIOJb30BAHUS
MeXaHM3Ma 4pe3BbIUYaiiHOrO apouTpaxka (Harpumep,
MpY HEOOXOMMMOCTHU apecTa CyaHa U T.I1.).
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MHorue cnelmaaIn3upoBaHHbIC apOUTPaKHBIC LIEH-
Tpbl (B yactHoctu, CMAC, EMAC u ap.) npenyc-
MaTpHMBAOT AeTaJbHbIC IIpaBWja YPE3BBIYATHOTO
apOuTpaxka, KOTOPbIE OXBATHIBAIOT OOJBIION KpPYyT
BOIIPOCOB: ITOJAYy 3asiBJICHUS O YpE3BbIYAHOM ap-
ouTpaxke, MPUHATHE 3asIBJICHUSI O YPEe3BBIYAlTHOM
apOuTpake M Ha3HAYEHME Ype3BBIYATHOTO apOuTpa,
packpbeiTie MH(GOPMALMM O Ype3BBIYATHOM apOu-
Tpe ¥ OTBOA UPE3BLIYaiTHOMY apOUTpY, MECTO Upe3-
BBIUATHOTO apOMTpaxKa, BOIIPOCHI CaMOI MPOLIEeIy-
PBI Upe3BBIYAITHOTO apOMTpaXKa, CPOK COCTaBJICHMS
rpaduKa M CPOKM BBIHECEHMSI PEIIeHM, paciipeie-
JIEHUE pacXOJ0B CTOPOH U JP.

NMpeumyLecTBa nepep,
ob6palleHueM 3a CoaeNCcTBUEM
K rocygapCcTBEHHbIM CyAaMm

U NOoTeHuMan YpesBbliHanHOro

ap6uTpaka B Poccum

Yacto oTMeyaeTcs, 4TO PoJib Ype3BbIYAtHOTO apOu-
Tpa UAECHTUYHA POJIM HALIMOHAJIBHOTO Cyla B OTHO-
IIEHUM TIPUCYXKIECHUST 00eCIeunTebHbIX Mep. He-
CMOTpSI Ha TaKO€ CXOJCTBO, Y YPE3BBIYAWNHOTO
apOuTpaxa ecTb psil MPEeUMYIIECTB Tepe rocyaap-
CTBEHHbBIM CYJOM.

Tak, upe3BbluaiiHbIN apOUTp 00J1aKaeT OoJIee K-
POKOI1 CBOOOJOI AEMCTBUIA, YeEM CY/bsl B HALIMOHATb-
HOM cyze. DTO KacaeTcsl BceX CYyAeOHBIX MPOLEIyp,
B TOM UHCJIe OOBSIBIICHUSI U OpTaHU3alUM 3acCeTaHU,
CBSI3M CO CTOPOHAMU cropa 1 T.IT. Upe3BbIuaiiHbIi ap-
OUTpak, HACKOJIBKO 3TO BO3MOXKHO, OCTA€TCs B CTOPO-
HE OT M30BITOYHBIX (hOPMaTTbHBIX MPOLIEAYP, KOTOPhIE
00BIYHO 3aHMMAIOT MHOTO BPEMEHM B TOCYIapCTBEH-
HbIX cynax. CiienoBaTesIbHO, M Ha 3TO HalleJIeHbI ITpa-
BWIa Ype3BbIYAfHOTO apOWUTpaxa, pelieHue 3Iech
BBIHOCUTCSI 3HAUUTEIBHO OBbICTpEe, YeM €CJI Obl TOT
K€ BOIPOC YIPOILIEHHOTO MPOU3BOACTBA Pa3peLlasICs
TOCYIAPCTBEHHBIM CYJIOM.

Kaxk npaBuiio, apOuTpakHble MPOLEAYpPhl U3-
HavyaJIbHO 3allUIIEHbl YCIOBUSMU KOHMUIACHIIN-
AJIBHOCTH, B OTJIMYKE OT MPOLIEYP B TOCYNAPCTBEH-
HBbIX CyJ1aX, KOTOPBIE SIBJISIIOTCS OTKPBITBIMU.
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BoablMHCTBO HAlIMOHAJNBHBIX CYIOB HE CIICIH-
aJM3UPYIOTCS HAa KOMMEPUYECKUX MOPCKUX Jesiax.
ITosToMy cynbsl TOCYIapCTBEHHOIO Cyaa YacTo
He o0yiajaeT ITOCTaTOYHBIMU 3HAHUSMU MOPCKO-
To TIpaBa U CBSI3aHHBIX C HUM OOIIMX MPUHIIUIIOB,
OCOOCHHO B CylIe YIPOIIEHHOIO CYAOIPOU3BO/I-
CTBa, KOTOPBII HE 3aHMMAETCS IIYOOKMM M3y4eHU-
€M IOKyMeHTOB. Upe3BbIlualiHbIl Ke apOuTpax 1mo-
3BOJISIET CTOPOHAM BBIOMpaTh apOUTPOB, KOTOPBIC
001a1al0T HEOOXOAUMBIMM 3HAHUSIMU U OITBITOM
B chepe MOPCKOI TOPTOBIIH.

CBo0oja BbIOOpa apOUTPAXKHOTO YUPEXKICHUS
TakKe MMEET CBOM IMPEUMYIIECTBA — HaIpUMep,
B BLIOOPE MM Ha3HAYEHUU apOUTPOB.

HemanoBaxxHbIM (haKTOpOM SIBISIETCS M BO3-
MOXHOCTb MCIIOJIb30BAaHUS COBPEMEHHBIX TEXHM-
YEeCKMX CPEACTB, KOTOPYIO MPEIOoCTaBISIOT ap-
OuTpaxKHbIe ILIEHTPHI (DJIEKTPOHHOE OOBSBICHUE,
nmogadya JOKYMEHTOB TIO DJIEKTPOHHON TOYTe
WIX C KCIIOJb30BaHMEM 3alllMIIEHHBIX KaHaJlOB
MoJa4M JTOKYMEHTOB, BUJICOKOH(MEPEHIINM IS 3a-
celaHUuii U MHOTOE APyroe). DTU TEXHOJOIUU U Ce-
pbe3Hasi METOAOJIOrMYecKass U OopraHu3allMOHHAas
MOJICPKKA apOUTPAKHBIX LIEHTPOB CIIOCOOCTBYIOT
YCKOpPEHUI0 TIpoLeayp U MUHUMU3AIUKU BpPEeMEH-
HBIX 1 (DMHAHCOBBIX 3aTpPaT CTOPOH.

Hu PernmamenT Mopckoili apOouTpaxHoi Ko-
MHUCCUM TIpu TOProBO-MPOMBIIIJICHHOM TiajaTe
Poccuiickoii @enepaunu (MAK), Hu aeiicTBytone
ITpaBuna o okazanuio MAK oTaeabHBIX QYHKIIAN
10 aIMUHUCTPUPOBAHUIO apOUTpaXa, OCYIIeCTBIISI-
€MOTO TPETEUCKUM CYJIOM, 00pa3yeMbIM CTOPOHAMU
JIJIS1 pa3pelleHust KOHKpeTHOro cnopa (apourpax ad
hoc), He mpeaycMaTpuBalOT MPOLEAYpP Ype3Bbluaii-
HOTO apOouTpaxa. DTo, C OTHOI CTOPOHBI, 00YCIOB-
JICHO UCTOPUYECKUMU TIPEANOCHUIKAMU TSl TIOJTY-
YEeHUST Mep 00eCTIeYUTEIbHOTO XapaKTepa N MHOM
TMOMOIIIM TpeTelcKoMy pa30oupaTenbcTBy B Poccuu,
a ¢ Apyroit — cinaboii BOCTpeOOBAaHHOCTHIO TAHHOTO
MexaHusMa B Poccum.

BMecte ¢ TeM HamuuMe MEXaHU3MOB 4Ype3-
BbIYAlfHOTO apOuTpaxka, YCKOPEHHOIro apOuTpaxa
U APYTHX, KOTOPbIE TTO3BOJISIOT CeNaTh TpeTeiicKoe
pa3dupareabCcTBO Oosice 3(PHEKTUBHBIM, CIIOCOO-
CTBOBAJIO ObI KaK pa3BUTHIO CTIEIMAIM3UPOBAHHOTO
MOPCKOTO apOuTpaxka, Tak W TOIyJsSIpu3aiuu Tpe-
TEMCKOro pa3oupaTesibCTBa B LIEJIOM.
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OTKA3 B UCNOJIHEHUW
PELLEHUN MAK U UX OTMEHA:
OCHOBHbIE NMPOBJIEMbI

Coghva 3apybeHKo

couckamesib Kagheopbl MencOyHApPoOHO20 YACMHO20 U 2paic0aHCKO20
npasa MIT’MMO MWN]] Poccuu, opuckoHcyabm OO0 «CK® Apkmuka»

B nacmosuweii cmamve asémop anasuzupyem cyo0ebHyo npaKkmuxy no deaam oo om-
mene peuwrenuti Mopcikoii apoumpaicroil komuccuu npu Topeogo-npombiuinerHHoll
naname Poccuiickoii Pedepayuu (MAK) u omkase 6 évidaue ucnosHumenbuoix au-
CMo8 Ha UX npuHyoumenvHoe UcnoaHeHue. Agmop @videasem mpu 0CHOGHble NpU-
YUHBL, NO KOMOPbIM 20CYO0apcmeeHHble cyobl NPUHUMANOM peuleHuss 00 ommene
Unu omkaze 6 npuHyoumenvHom ucnoasHenuu pewenuii MAK na ocnoeanuu napy-
weHus nyoauuHoeo nopsaoka, Kkoeoa e2o 8 0elicmeumenbHOCmuy Hem: 3mo Aubo He-
000CHOBAHHO WUPOKOe NOHUMAHUe NYOAUUHO20 NOPAOKA, AUDO Hecoeracue ¢ mem,
xak MAK paspewuna cnop no cyujecmay, au6o noOMeHa UHbIX OCHOBAHULL 045 OM -
MeHbl UAU OMKA3a 8 NPUHYOUMEAbHOM UcnoaneHuu peutenus MAK, xomopuie cyd

OCCHUIICKOe 3aKOHOJATENIbCTBO YCTAHABIM-

BaeT, YTO BMEIIATEIbCTBO TOCYIaPCTBEHHBIX

CYIOB B JIEITCJIBHOCTh TPETEHCKUX CYIOB

OTPAaHUYEHHO M MOXET OCYIIECTBIAThCS
JIM00 B MPOU3BOJACTBE IO NejlaM 00 OcCIlapuBaHUM
pelieHuii TpeTeiickux cynoB (1. 46 IpakmaHCKOTro
npoueccyaibHoro Koaekca Poccuiickoit denepa-
muu (I'TIK P®), §1 1. 30 ApouTpaskHOro Ipolec-
cyanbHoOro Koaekca Poccuiickoit @eneparuu (ATTK
P®)), n1bo B Mpou3BOACTBE 1O IejaM O Bblaaue
WUCTIOJIHUTENIBHBIX JIMCTOB Ha MPUHYAUTEIBHOE MC-
MOJIHEHUE pelleHui Tpeteiickux cymos (rt. 47 T'TIK
P®, §2 rin. 30 ATIK P®).

Tak, ecau CTOPOHBI TPSIMO HE MPEIYCMO-
TPEIM B TPETEICKOM COIJIAIIEHUU, YTO PEIIeHUE
TPETENCKOTO Ccyda SIBISIETCS OKOHYATeIbHBIM',
TO 3aMHTEPECOBAaHHAsI CTOPOHA MOXKET OOPaTUTHCS
B TOCYIapCTBEHHBIN CyJ ¢ TpeOOBaHWEM 00 OTMEHE

Moocent pacemompems moabKo no 3aA6/A€HUI0 3AUHMEPeCO6AHH020 AUula.

pelieHus TpeTelickoro cyna. OTMeHa pelieHust Tpe-
TENCKOTO Cy/ia BOBMOXHA B UCKIIOUUTEIBHBIX CITy-
Jasx. B 3ToOM cocTOMT OTIIMYMEe TaHHOTO MHCTUTYTA
OT amneJUISILIMOHHOTO 00XKaJTOBaHUS B CUCTEME TOCYy-
JApCTBEHHBIX CYIOB, Ille aneJUISILIMOHHBIN CYI T0-
BTOPHO MepecMaTpUBaeT AeJI0, M OT KacCallMOHHOTO
00KaJIoBaHMSI, TJIe KacCallMOHHBIN CyI MpOBEpsieT
3aKOHHOCTb PEIICHUI CYIOB HWXECTOSIIUX WH-
CTaHIIMIA, YCTaHABIMBAET MPaBUIBHOCTD TTPUMEHE-
HUSI UMU HOPM MaTepUaIbHOTO U TTPOIIECCYaTbHOTO
npaBa. Takke B cliydyae, KOrja pelieHue TpeTeicKo-
ro Cy/la He MCMOJHIETCS J00POBOJIBbHO?, 3aMHTEpEe-
COBaHHasi CTOPOHA MOXET OOpaTUTBLCS B rocyaap-
CTBEHHBII CYII 3a BbIIaueii UCITOJTHUTEILHOTO JIMCTa
Ha MPUHYIUTEIEHOE UCTTOJITHEHUE TAKOTO PEIICHMS.
Cyn uMeeT MpaBo O0TKa3aTh B BbIIa4e UCITOJTHUTEIb-
HOTO JINCTA B UCKITIOUMTETbHBIX CITydastx, MCUePIIbI-
BaloIIMM 00pa30M ONMUCAHHBIX B 3aKOHE.

I Takas éozmoncnocmo npedycmompena n. 1 cm. 34 3axona PO om 7 uroas 1993 eoda Ne 5338-1 «O mexncoyrnapoorom
Kommepueckom apdumpadxces, cm. 40 Dedeparvroco 3axona om 29 dexabps 2015 eoda Ne 382-D3 «06 apbumpaxnce

(mpemeiickom pazoupamenvcmee) ¢ Poccuiickoii Dedepayuu».

2 JlobposoavHocms ucnoanenus npedycmomperna cm. 38 @edepanvroeo 3axona om 29 dexabps 2015 eoda Ne 382-D3 «06 ap-
oumpansice (mpemeiickom pasdupamenvcmee) 6 Poccuiickoii Pedepayuu» npumenumenvro k MAK, n. 7 [losoxcenuss o MAK,

$39 Peenamenma MAK.
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OcHoOBaHUs, IO KOTOPBIM CYI MOXET OTMEHUTD pe-
IIeHWEe TPETEMCKOTo cyla, 1 OCHOBaHMSI, IO KOTO-
DPBIM CyIl MOXET OTKa3aTh B BbIJaue WCIIOJTHUTEIb-
HOTO JINCTa, COBIAIAIOT MEXIY COOOI U SIBJISIIOTCS
OJIMHAKOBBIMM B TPaXJAaHCKOM M apOUTPaKHOM
npoieccax. OHU JeNSITCS Ha OCHOBaHUS, KOTOPbIE
CyIl MOXET PaCCMOTPETh, TOJIBKO €CJIM O HUX 3asIBU-
Jla 3aMHTepecoBaHHasi CTOPOHA, U OCHOBaHMs, KO-
TOpBIE CYIl pacCMaTpUBaeT MO CBOEH WHUIIMATUBE,
HE3aBUCUMO OT 3asiBJeHus1 cTopoH. K mepBoii rpyri-
e OTHOCSITCS CJIEAYIOIIe OCHOBAaHUSI:

*  OTCYTCTBME TOJTHOM J€eCTOCOOHOCTH Y OfI-
HOW M3 CTOPOH;

*  HEIEWCTBUTEJIBHOCTh TPETEHCKOIro coria-
IIeHUS TT0 TPUMEHUMOMY K HEMY TIPaBY;

* BBIHECEHHUE PEIIeHMS T10 CIIopY, He Tpea-
YCMOTPEHHOMY TPETEUCKUM COTJIalleHu-
€M, WJIU pellieHre BOIPOCOB 3a MpeaeiaMu
TaKOIo COTJIAIICHUS;

* HapylIeHUs, CBS3aHHBIE C COCTaBOM Tpe-
TEICKOTo Ccya WIM TTPOLIeTypoit apOUTpaxa;

* HEHaUIeXalllee YBEIOMJIEHWE CTOPOHHI,
MPOTHUB KOTOPOU MPUHSITO pEIlIeHue, O Ha-
3HAUYEHUU TPETEMCKOTO CYAbU WU O Tpe-
TECKOM pa3dupaTeabCcTBe JUOO MHAs He-
BO3MOXHOCTb JUISI He€ MPENCTaBUTh CBOU
00BSICHEHUS TI0 YBAXXUTEJbHON MTPUUMHE.

ITpumepaMu OCHOBaHMI 111 OTMEHBI PEILIEHUST

TPETENCKOTO Cyla WX OTKas3a B BblIaye WMCIIOJTHU-
TEJIbHOTO JINCTA HE3aBUCUMO OT 3asIBJICHUI 3aMHTE-
pPECOBaHHOI CTOPOHBI SIBJISTIOTCSI:

*  HeapOUTPabEebHOCTH CITOPA;

*  TIPOTMBOPEUYUE MYOJTUIHOMY MOPSIKY.

AHanu3 cyaeOHOIl MpakTUKK MO JAejaM, CBSI-

3aHHBIM ¢ ocniapuBaHueM pelreHnii MAK nim Bo3-
paXeHUSIMU MPOTUB BbIAAYM MCTIOJHUTEIbHBIX JTU-
CTOB Ha TPUHYIUTEIbHOE WCIIOJTHEHUE peIIeHUN
MAK, moka3bIBaeT, 4TO B MOAABJISIIONIEM OOJILIIMH-
CTBE CJTyJaeB 3asiBUTEJIM HE CChIIAIOTCSI HA KOHKPET-
HO€ OCHOBaHME, YKa3aHHOE B 3aKOHE, a Ha3bIBAIOT
(hakTHUEeCKME OOCTOSTENBCTBA, KOTOpHIE, MO WX
MHEHUIO, MOCTYXXUIU MTPUINHONM BBIHECEHUS He3a-
KOHHOTrO penieHus. Kak mpaBuio, 3assBUTEJIM CChI-
JIAIOTCS Ha BCEBO3MOXKHBIE HAPYIIEHUS MTPOLEAYPhI
TPETENCKOro pa3doupaTeabcTBa (HeuccaeaoBaHue
BCEX J0Ka3aTeJbCTB IO JeTy, HepaCCMOTPEHUE XO-
JaTaiiCTB, 3asBJICHHBIX CTOPOHAMM, OTCYTCTBUE
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HaJUTeXXalllero yBeIOMJICHUSI, HeHa3HauYeHUE BSKC-
MepTU3bl, BBIHECEHUE TOTOJHUTEIHHOTO PElIeHUS
110 JIETy C TIPEBBILLIEHUEM ITOJTHOMOYU U TPETEMCKOTO
cyla) U 100aBISIIOT yKa3aHWe Ha HapyllIeHUe OCHO-
BOIOJIaratoIMX MTPUHIIMITOB MpaBa, 0YeBUIHO UMES
B BUJly HapyllleHUe MyOJMYHOTO MOopsaKa.

Tak, HanpuMep, CyneOHasi KOJJIETUST IO 3KO-
HOMUYeCKUM criopaM BepxoBHoro cyna Poccuiickoit
®epnepauyu B aene No A40-274/2014 paccmotpena
KaJloOy CTpaxoBOro oOllecTBa (3aMHTEPECOBAHHOE
JIUII0) Ha PEIIeHUSI CYI0B HUXKECTOSAIINX MHCTAaHLIMI
10 BOITPOCY O BbIIaue I10 3asBJICHUI0 KOMIaHWU (3asi-
BUTEJIb) UCTIOJIHUTEIBHOTO JIMCTa Ha pereHrne MAK
10 cropy 13 goroBopa crpaxoBaHus. [1o utoram pac-
cMoTpeHust gaHHoro gena MAK BbiHecsa pelleHue
0 B3bICKAHWM CO CTPAXOBOTO OOIIECTBA B TOM YHUCJIE
CTpaxoBoro Bo3MelleHus. OgHaKO TpU ompenese-
HUU pa3Mepa CTPaXOBOTO BO3MEIIEHHUS, TIOIJIeXKAaIlle-
ro B3bickaHuio, MAK mo ommbke He BbIWwIa CyMMY
0e3yCJIOBHOM (ppaHIIM3bI, YCTAHOBJIEHHOI JOTrOBO-
poM ctpaxoBaHus. [ToCKOBKY CTpaxoBoe OOIIECTBO
oopatunock B MAK ¢ 3agpieHueM o0 HCIpaBlie-
HuM owmmbku, MAK paclieHwia Takoe odopalieHue
Kak MpOCch0y O BHIHECEHUM AOMOTHUTEIBHOTO pellie-
HUsI, KOTOPOE OHA BbIHECA, JOTIOJIHUB UM MOTUBU-
POBOUHYIO YacTh PEIIeHUsI U U3MEHUB PE30JIOTUB-
HYIO 4acTb MyTEeM BbIYETA M3 MPUCYXKICHHBIX CYyMM
HEYJYTEHHOI U3HAYaJIbHO 0€3yCI0BHOM (DpaHIIN3HI.

ITpu paccMoTpeHMM BOIIpOCa O BbIIaye UCTOJI-
HUTEJBHOTO JIUCTA HAa MPUHYAUTEIBHOE MCITOIHE-
Hue peweHus MAK 3anHTepecoBaHHOE JIMILIO MPO-
CIJIO OTKa3aTh B BbIJAaye MCIOJHUTEIBHOTO JINCTA
M CChUIAJIOCh Ha HapylleHWe TMpOLEAypbl TpeTeil-
CKOTro pa3dupaTebCTBa B YaCTU BBIHECEHUS TOTOJI-
HUTEJbHOTO peleHus. Kpome Toro, 1mo MHeHUIO
3aMHTEPECOBAHHOTO JINIIA, U3HAYaJIbHOE OTrpaHnYe-
Hue MAK ero npaBa Ha mpuMeHeHUe 0e3yCIOBHOM
(bpaHIIM3BI, YCTAHOBJIEHHOW IOTOBOPOM CTpPaxo-
BaHUs, CO3IaBaJI0 TPEANOCHIIKU JJIsI U3BICUCHUS
MpPEeuMYyIIeCTBa IPYroil CTOPOHOI, KOTopasi Tpeho-
BaJla WMCTIOJTHEHUS] TOTO, YTO HE OBLIO MpPEeIycMO-
TPEHO YCJIOBUSMM JIOTOBOpa, M TEM CaMbIM 3J10Yy-
MoTpebJisiyia CBOUM TTPaBOM, Hapylliaja MPUHIUTIBL
JTOOPOCOBECTHOCTU TMPU OCYIIECTBJICHUM 3alIUThI
cBoux npas. CTpaxoBoe 0OIIEeCTBO yKa3ajao Ha Hapy-
IIEHUE OCHOBOTIOJIATaIOIIMX MPUHIMIIOB POCCUIt-
CKOro TIpaBa, MpeaycMOTpeHHbIX CT. 1 IpaxmaH-



ckoro koaekca Poccuiickoit @enepanuu (I'K PD),
B TOM YMCJIE CBOOO/IBI TOTOBOPA.

B onpenenenun ot 24 despans 2015 roma Cy-
JeOHasl KOJUIeTUsT YCTAaHOBWJIA, YTO YacTh PELIECHUS,
MpeaycMaTpuBaloasl B3bICKaHUEe CYMMBI B pa3Mmepe
0e3ycI0BHOM (PpaHILM3bI, TPOTUBOPEUUT MyOJUUHO-
My TIOPSIIIKY, @ UMEHHO TTPUHITUITY 3aKOHHOCTH CY/Ie0-
HOTO aKTa, BKJIIOYAIOIIEMY B Ce€0s1 B IIIMPOKOM CMBICIIE
3aKOHHOCTb, 0OOCHOBAaHHOCTb, MOTHMBMPOBAHHOCTb,
OKOHYATeJIbHOCTh CY/IEOHOI0 akTa, W 4TO pelleHue
MAK He COOTBETCTBYeT MPUHILIMITY TTPaBOBOIi OIpe-
JIEJICHHOCTW 1 HE yCTaHABIMBAaeT OajlaHC TpaB CIIO-
psmx cropoH. B pesynbrate CyneOHast KoJUIerust
OTKa3aJla B BblJa4ye UCIOJTHUTEIBHOTO JINCTA Ha TIPU-
HyauTeNIbHOE HcnoiaHeHue perneHus MAK B dactu
B3bICKaHUSI 0€3YCJTOBHOI (DpaHIIM3bI U OIpeaeInia
BBIIaTh MCTIOJHUTEIBHBIN JTUCT HA TIPUHYIUTEIEHOE
ucnojHeHue perreHnst MAK B ocTaBIieiicst yacTu.

Hpyrum mipumepoM sBisercs aeio Ne A40-
215753/14, B XOTOpPOM IIpU COBMECTHOM PacCCMO-
TPEHUM 3asBJICHUN O BbIIAYe HWCIIOTHUTEIHHOTO
JINCTA Ha TPUHYIUTEIbHOE UCIOJHEHUE PEelIeHUs
u o6 ormeHe pemeHuss MAK 3aumHTepecoBaHHOE
JIMIIO B KAa4eCTBE OCHOBAHWI IIJII OTMEHBI pelle-
HUS U OTKa3a B €ro NpUHYAUTEIbHOM MCIIOJTHEHUU
yKa3zaJlo Ha HapylleHue TpeOoBaHMiT PeriiameHrta
MAK ¥ HecooTBeTCTBHE apOUTPAXKHON MPOLIeayPhI
COIJIAIIEHUIO CTOPOH, TMOocKoJbky MAK mpourHo-
pupoBaia 3KCIEPTHBIE 3aKTI0OUECHNUS, TTPEACTaBICH-
HbIe 3aMHTEPECOBAHHBIM JIMIIOM U, IO €T0 MHEHUIO,
HeoOXoauMBble JUIST pa3pelleHust crnopa. B ompene-
sieHuu oT 20 oktsa6pst 2015 rona ApOUTpaXkKHbBIN CyI
I. MOCKBBI TIpHUIlle]T K BBIBOMLY, YTO MCCJIEIOBaHUE
U TIepeolieHKa OOCTOSITENIbCTB Jeja, a TakKKe OlIEH-
Ka MPaBUWILHOCTU MPUMEHEHUS TPETEUCKUM CYI0M
HOPM MaTepHuaJbHOTO MpaBa BBIXOAUT 3a MpPeaesibl
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KOMIeTeHIMn apoutpaxHoro cyma. Cynm ykasain,
YTO TI0Jl OCHOBOITOJIAraloIIMMU TTPUHIIMITAMUA POC-
CHUICKOTO TTpaBa TOHMMAIOTCS €r0 OCHOBHBIE Haya-
Jla, KOTOpble 00JlafaloT YHUBEPCAIbHOCTHIO, BBIC-
IIeil MMIMEepPaTUBHOCTBIO U OCOOON 3HAYMMOCTHIO,
HapylleHre TaKUX MPUHIIMIIOB PEeIlIeHUEM TpeTeii-
CKOTO Cyla JOKHO UMETh KOHKPETHBIE MTPaBOBbIE
TMOCJIEACTBUS JUIS 3asIBUTENS B BUIE YIIEMJICHUST €TO
3aKOHHBIX MHTepecoB. [TOCKONIBKY B TaHHOM CIy-
yae J0Ka3aTeJbCTBA BO3HUKHOBEHMS HETaTUBHBIX
MOCJIECTBUI 3aMHTEPECOBAHHBIM JIMIIOM HE OBLIU
MpeacTaBlIeHbl W CyAd HE BIIpaBe MPOBEPSTH Ipa-
BUJIBHOCTh BbIHeceHHOro MAK pelieHust 1Mo cy-
111eCTBY, ApOUTpaxKHbIN cya I. MOCKBBI OnpeaenI
BBIIATh UCTIOJTHUTEIbHBIN JIUCT.

IIpencrasnsiercsi, 4To TMOAOOHAs IpaKTUKa,
KOIJla CTOPOHBI HE CChLIAIOTCS Ha KOHKPETHBIE OC-
HOBaHUS, TOUIeXalllue, MO0 WX MHEHUIO, MpuMe-
HeHMIO Mpu oTMeHe pemreHuss MAK wim oTkase
B BblJa4ye WMCIOJTHUTEIBHOIO JIMCTA HA €ro MPUHY-
JTUTEJIbHOE UCIIOJTHEHNE, HE 3aCTy>KMBaeT MOAIEPXK-
Kku. ITocKOBKY Cyabl OrpaHUYEHBI B BO3MOXHOCTHU
paccMOTpeTh TaKWe OCHOBAaHUS 1O COOCTBEHHOI
WHUIIMATUBE, TOTEHIIUAIBHO BO3MOXHBI CUTYallUH,
KOIZla CTOpOHAa HE CChUIAeTCSl Ha OCHOBaHUE, KO-
TOpOE CYA HE MOXET NMPUMEHUTh CaMOCTOSITEJILHO,
HO TEM HE MEHee TaKoe HapyllleHUEe eCcTh. B aToM
clyJyae Cyq, >Kejiasi TOMOYb CTOPOHE, MOXKET IO/IBe-
CTU TaKO€ YaCTHOE HapylIeHWE IO TO OCHOBaHUE,
KOTOpPOE€ OH MOXET pacCMOTPETh MO COOCTBEHHOM
WHUIIMATUBE U KOTOPBIM, BEPOSITHEE BCETO, BBICTY-
MUT HapyllleHWe MyOJIMYHOTO MopsiaKa’.

Kak cnenyet u3 pazpsicHeHuii BepxoBHoro cyna
Poccwuiickoit @enepanyi* u Beiciiero apouTpaskHOTo
cyna Poccuiickoit @enepainn’, Mo MyOIMYHbBIM IT0-
PSIKOM MOHUMAIOTCS (pyHIaMEeHTaAJIbHbIE TTPaBOBbIC

3 [Tockoavky 6 OoavwiuHcmee cay4aee 6onpoc 00 apoumpabeabHOCmu chnopa peulaemcs onpedeseHHo U 0OHO3HAYHO,
MO 803MOICHOCHb NPUMEHEHUS CYOoM MAK020 OCHOBAHUSL K YACMHOMY HAPYUIEHUI) NPe0Cmasasiemcs He CIoab 8ePOsIMHOL.
* [locmanoenenue naenyma Bepxosrnoeo cyoa Poccuiickoii @edepayuu om 10 dexaodps 2019 eoda Ne 53 «O evinoaneruu
cydamu Poccuiickoit @edepayuu ¢yHxyuil cooeticmeus U KOHMPOAs 8 OMHOUCHUU MPemelicK020 pa3dupamenscmad, meic-
O0YHAPOOH020 KOMMepUecKo2o apoumpaxica», n. 51.

> Unghopmayuonrnoe nucomo npesuduyma Boicuieeo apoumpascrozo cyda Poccuiickoii Dedepayuu om 26 gpespansn 2013 eoda
No 156 «O630p npakmuku paccmompenus apoumpaxicHvimu cyoamu dea 0 NPUMEHeHUU 02080pKU O NYOAUYHOM nopsdke
KaK OCHO8AHUs OMKA3a 8 NPUHAHUU U NPUGEOeHUU 8 UCNOAHEHUE UHOCMPAHHbIX CY0eOHbIX U apOUmpadCHbIX peleHuiD;
UHGOpMayUoHHoe nucoMo npesuduyma Buicueeo apoumpancrioeo cyoa Poccuiickoit @edepayuu om 22 dexabps 2005 eoda
No 96 «0b630p npakmuxu paccmompenus: apoumpaicHoiMu cyoamu 0en 0 RPU3HAHUU U NPUBCOCHUU 8 UCNOAHEeHUEe PeuleHUll
UHOCMPAHHBIX CYO08, 00 0CNAPUBAHUU PeUleHUI MPemeicKUX cy008 U 0 8bl0aue UCHOAHUMENbHbIX AUCMO8 HA NPUHYOUmenbHoe
UCNOAHeHUe peuleHUil mpemeickux cydoe», n. 29—31.

AsrycTt 2020, N2 6 (21) | 51



AHANTUTUKA | OTKA3 B VICMO/THEHNI PELLIEHIAI MAK: Q530 P

Hayaja (MPUHIIMIIBI), KOTOpbIe O0JamaloT BBICIIEH
UMITEPaTUBHOCTBIO, YHUBEPCATBHOCTBIO, 0CO00i 00-
IIECTBEHHO! U IMTyOIMYHOI 3HAUMMOCTBIO, COCTaBJISI-
IOT OCHOBY ITOCTPOEHUSI 5KOHOMMWYECKO, TOJTUTHYE-
CKOI1, TTpaBOBOIi cucTeMbl Poccuiickoii Denepaliviu.
ITy6auuyHBIA TOPSIOK BKJIOYAeT B ce0s KOHCTH-
TYLIMOHHbIE HOPMbI W TIPUHLIMIIBI, OIMpPEAesIoNIre
OCHOBBI KOHCTUTYLIMOHHOTO cTpost (I1. 1 KoHctm-
tyuuu Poccuiickoii Menepaiiin), mpaBa U CBOOOIBI
yesnoBeKa M rpaxkaaHvHa (r1. 2 Konctutyuuu Poc-
cuiickoit Meaepannu), Ipyrve OCHOBOMOIaralolme,
(byHIaMeHTaJIbHbIE TIPUHIIUIIBI POCCUIICKOTO TIpaBa
(4acTHOMPABOBBIE U TPAXKIAHCKO-TTPOLIECCYaTbHbIE),
OOIIENTPUHATHIC TIPUHIIUITEI MOPAJIU, a TAKXKe OCHO-
BOIIOJIaraloIe HOPMbI U TIPUHIIUIIBI MEXTYHAPOI-
HOTO TIpaBa, SBJSIOIIMECS YacThlO MPABOBOM CUCTE-
MbI Poccniickoit @enepanuu.

BepxoBHBII cyn oOpaniaeT BHUMaHUE Ha 9KC-
TPAOpAVHAPHBIN XapaKTep HCIOJb30BaHUS Mexa-
HU3Ma OTOBOPKHU O MyOJIMYHOM IOPSIAKE U OTMeda-
€T, YTO JUISI OTMEHBI WM OTKa3a B IPUHYAUTEIbHOM
WUCITOJTHEHUM PEeIIeHMST TPETeHCKOro cyaa Imo Tako-
MY OCHOBaHUIO HEOOXOIMMO COBOKYITHOE HAJIMYUE
JIBYX TIpU3HAKOB. BO-TIEPBBIX, HapylleHUe QyH-
JMTAaMEHTAJbHBIX TPUHIIMIIOB TTOCTPOSHUSI IKOHO-
MHWYECKOM, TIOJIMTUYECKON, TPABOBOW CUCTEMBI
Poccuiickoit @enepaiiuu, KOTOpOE, BO-BTOPHIX,
MOXET WMETh IOCJIEACTBUS B BHUAEC HaHECEHUS
yiepb6a CyBepeHUTETY WU O€30MacCHOCTU rocyaap-
CTBa, 3aTparuBaTh UHTEPECHI OOIBIINX COLUATBHBIX
IPyII JUOO HapylliaTh KOHCTUTYLIMOHHBIE IpaBa
U CBOOOJBI (DM3UYECKUX WJIM IOPUANYECKUX JIUIL.
Kpome toro, BepxoBHBII cyn yKa3blBaeT Ha HeMO-
IMYyCTUMOCTh TTOAMEHBI CIEeIUATbHBIX OCHOBAHUM
JIIT OTMEHBI WM OTKa3a B NMPU3HAHUM U TIPUBE-
JIEHWW B WCITOJTHEHUE PEIIeHUs] TPETECKOTo cyna
CCBIJIKOW Ha MPOTUBOpEUYME MyOTUYHOMY MOPSIIKY
(. 51 mocraHoBAEHUS TIIeHYyMa BepxoBHoOro cyma
Poccuiickoit ®enepanun ot 10 gexkadps 2019 rona
Ne 53 «O BemmonHeHuu cynamu Poccuiickoit @ene-
panuu QYHKIWN cOAeCTBUS U KOHTPOJS B OTHO-
IIEHUM TPETEeMCKOro pa3doupaTebcTBa, MeEXAyHa-
POIHOI0 KOMMEPUYECKOTO apOUTpaxKa»).

Taxxe B M. 51 MTaHHOTO MOCTAHOBJIEHUS MPU-
BEIIEHbI MPUMEPHI, KOTOPbIE caMM MO cebe He CBU-
JIETEJIbCTBYIOT O HapyIIEHUU MTyOJUYHOTO TOopsiaKa
Poccuiickoit @enepanmu. K HUM OTHOCATCS MpU-
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MEHEHHE TPEeTeHCKUM CYAOM HOPM WHOCTPaHHOTO
MpaBa, He UMEIOIINX aHAJOTOB B POCCUICKOM Ipa-
Be; HeydyacTue OTBETYMKA B TPETEHCKOM pa3dupa-
TEJbCTBE; HE3asBICHUE TOJDKHUKOM BO3pakeHUI
MPOTUB MPUHYAUTETBLHOTO UCTIOTHEHUS TPETENCKO-
TO pelIeHus.

Mexay TeM, K COXaJIeHUIO, B CyIe0HOM Mpak-
THKE BCTPEYArOTCs Clydaud, KOTJa CYAbl, CChUIAsICh
Ha HapylleHue MyOIWYHOro IMopsiiKa, MOAMEHSIOT
clieaibHble OCHOBAaHUS JIJIT OTMEHBI WM OTKa3a
B MPUHYIUTEIHLHOM MCTIOJHEHWM PEILIEHUST TPEeTeil-
ckoro cyma. KpomMe Toro, rocymapCTBeHHBIE CYIbI
TakKe OTMEHSIIOT peIlIeHUs TPEeTeUCKUX CYI0B
WJIM OTKa3bIBAIOT B MPUHYIUTEIBHOM MCIIOJHEHUU
pEUIeHU TPETeUCKNUX CYIOB, CChUIAACh Ha Hapy-
IIeHWe MyOJIMYHOTO MOpsiaKa, B CUTyallMsIX, KOIaa
OHM OO HE COTJIaCHBI C TeM, KaK CITOp pa3pelieH
TPETEMCKUM CYIOM MO CYIIECTBY, JUOO HEOOOCHO-
BaHHO IIMPOKO MOHUMAIOT IMyOJIMYHBIN MOPSIIOK.

ITpumepoM MOXeET CIyXUTb pelleHue Ap-
outpaxkHoro cyaa . Mocksbl 1o neny Ne A40-
153265/2019. B 2019 romy TpeTeiiCKUM CyIOM, aj-
MUHUCTpUpYyeMbIiM MAK, ObLIO BBIHECEHO pelIeHne
10 ieJTy O B3bICKAaHUU JI0JITa IO JOTOBOPY CTpaxoBa-
HUS CO CTPAXOBOU KOMITAaHWM (OTBETYMK) B MOJIb3Y
KoMnaHuu (ucrten). B omHOM MpoOu3BOACTBE pac-
CMaTPUBAJINCH 3asIBJICHUE O BbIIAaye MCIOJTHUTEb-
HOTO JIMCTa Ha IPUHYIUTEIbHOE UCTIOTHEHWE pellie-
HUS TPETENCKOTO cyaa, anMuHucTpupyemoro MAK,
U 3asiBJIeHMEe 00 OTMeHe JaHHoro pemleHwus. Kak
cJeyeT U3 OOCTOSTENIbCTB Je1a, KOMITaHUSI TIPU IO~
nave vcka B 2017 roay BeiOpajia apOuTpa U3 crrcka
PEKOMEHJOBaHHBIX apOUTPOB, OIyOJMKOBAHHOTO
Ha ouLmanbHoM caiite MAK. B niporiecce paccMo-
TpeHUus Jena apOUTpaMu MCIMOJb30BAIUCH MOATO-
TOBJIEHHBIE (DOPMBI JOKYMEHTA, UMEHYyeMble «(PUK-
caluss TIOHUMaHWSI U JOTOBOPEHHOCTEW CTOPOH
Mo Jeay», B KOTOPBIX (DMKCUPOBAJIOCH, YTO OCHO-
BaHMI 11 OTBOoAA apouTpa He umeetcs. [Ipu aTom
CTOPOHBI HE OBUTM YBEIOMJIEHBI O TOM, YTO B OTHO-
IIEHUU JaHHOTO apOUTpa Ha TOT MOMEHT Havajach
Mpolleaypa UCKIIOYEHUsT U3 Yrclla pEKOMEHIOBaH-
HBbIX U B KoHILIe 2017 roga oH ObLT yAajJeH U3 CIU-
cka apoutpoB. CTOUT OTMETUTh, YTO O3BYYEHHBIE
MOTHMBBI MCKJIIOYEHUsI apOuTpa He ObLIA CBSI3aHBI
C €T0 XapaKTepUCTUKaMU KaK apOUTpa, TAKUMU Kak,
HarpuMmep, 0eCIpUCTPACTHOCTh M HE3aBUCUMOCTb.



Taxoke mpencTaBUTEIEM UCTIIA B TIEPUOJT pACCMOTPE-
HUS criopa BBICTYTIAJIO JIUIIO, BKIIIOYEHHOE B CITUCOK
peKOMeHI0BaHHbBIX apouTpoB MAK.

CtpaxoBoe O0OIIECTBO, 3asBIsIsI OO0 OTMEHE
pemreHust MAK u Bo3paxkass MpPOTUB €ro IMpUHY-
JNUTEJIbHOTO WCITOJHEHMS, CChUIAJIOCh Ha JaHHBIE
00CTOSITENTbCTBA B KAUECTBE 00OCHOBAHMS ITIPOTHUBO-
peuust MPUHSITOTO pellieHUs MyOJIUYHOMY TTOPSAKY
Poccuiickoit @eaeparuu.

ITpu mepBoHaYaJTbHOM PACCMOTPEHUM 3asiB-
JieHusT ApOouTpaxHblii cyn I. MOCKBBI ToaaepKai
JIOBOJIBI CTPaXOBOTO OOIIECTBA, YCTAHOBUB, YTO OHO
ObLTO JIMIIIEHO MpaBa Ha 3asiBJIeHMe 00 OTBOIE ap-
OuTpa, ITOCKOJbKY J0Ka3aTeJIbCTB YBEIOMJIECHUS
CTOPOH 00 MCKJIIOUEHUM apOUTpa U3 YUCIa PEKO-
MeHaoBaHHBIX MAK He ObL10 nipeactaBieHo. Takxke
CyI yKasaj, 4TO TpeACTaBJIeHNe MHTEPECOB MCTIA
JINIIOM, BKJTIOUEHHBIM B MepeueHb apOUTPOB, PEKO-
MeHI0BaHHBIX MAK, TTpOTHBOPEUYUT MOJOXEHUIO®
0 TOM, YTO TP BBITIOJHEHUM CBOMX (DYHKIIMI apOU-
TPbI OECIIPUCTPACTHBI U HE3ABUCUMBI M HE SIBJISIIOT-
Csl IPEICTAaBUTEISIMU CTOPOH, YYaCTBYIOIIUX B JIEJIE.

Takum obGpazom, mpu MepBOHAYAIBLHOM pac-
CMOTPEHUM 3asiBIeHUST ApOUTpaxXHbI cyn I. Mo-
CKBBI TpHUIIIe] K BBIBOAY O TOM, UTO 3asBJICHHBIC
CTPaxOBBIM OOIIECTBOM HapyIIEHUS IPOLETYPhI
TPETEMCKOTO pa30UpaTesibcTBa CBUACTEIbCTBYIOT
0 TpyOOM HapylIeHUUW apOUTpaMu OOIIEIPaBOBHIX
MPUHIIATIOB OCYILIECTBICHUSI MPaBOCYINUSI U TaKUX
OCHOBOITOJIaraloluX MPUHIUIIOB  POCCUIICKOTO
MpaBa, Kak MPUHIMIBI 3aKOHHOCTH, KOH(PUACHIIN-
aJIbHOCTU, HE3aBUCHUMOCTU W OeCHpUCTPACTHOCTHU
TPETEUCKUX CYIeil, IUCIO3UTUBHOCTU, COCTA3A-
TEJIbHOCTU W PaBHOIPABUS CTOPOH, CIIpaBeIINBO-
CTU BBIHOCUMOTO PEIIeHUS, YTO SIBJISIETCS OCHOBA-
HUEM [JI1 OTMEHBI BBIHECEHHOIO apOUTPaKHOTO
pellIeHusT KaK MpOTUBOpEYaIlero myoanyHoOMY MO-
psanky Poccuiickoit @eneparuu.

C Takoil apryMeHTaluMeil cyma TpYyAHO CO-
JIAaCUThCSI, Ha 4YTO OBbLIO OOOCHOBAHHO OOpalle-
HO BHMMaHME CYAOB BBIIICCTOSIIUX WHCTAHIIUN
MpU TaJbHENIIEM OCITapuBaHUU OIpeaeaeHUsT Ap-
ouTpaxHoro cyaa I. Mocksbl. Tak, mpu ob6xxajioBa-
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HUW JTaHHOTO peIleHUs B KacCallMOHHOW WHCTaH-
IIUU Je10 OBLIO TIepeJaHO Ha HOBOE PAaCCMOTPEHME.
ITpu HOBOM paccMOTpeHUHU Aena ApOUTPaKHBIN CY
I. MOCKBBI MpHUIiies K BEIBOAY 00 OTCYTCTBUU OCHO-
BaHWI IS OTMEHBI WJIM OTKa3a B BblAauye MCIOJHU -
TEJTBHOTO JINCTA HA MPUHYAUTEIBHOEC MCTIOJHEHUE
pemreHnss MAK u omnpeneiaun BblIaThb WCHOJHU-
TeIbHBIN JUCT. Takoe pellieHue BIOCIeACTBUU ObLIO
OCTaBJIEHO B CHJIE MPU PACCMOTPEHUM KacCallMOH-
HOI XaJIOOHI.

ApOuTpaxkHbIii ¢y I. MOCKBBI TP HOBOM pac-
CMOTPEHUM YKa3ajl, YTO B COOTBETCTBUU C TOJIOXKE-
Husamu ct. 47 ®enepalbHOTO 3aKOHA OT 29 neKadpsi
2015 roga Ne 382-MD3 «O6 apouTtpaxke (TpeTeiCKOM
pazouparenbcTBe) B Poccuiickoit Penepanuu»,
n. 3 §4 ITonoxeHust 00 opraHU3alIMOHHBIX OCHOBAaX
nestenbHocT MAK 1o o01emy npaBuity GyHKIIMA
apOMTPOB MOTYT TaKXe BBITIOJIHATD JIN1IA, HE BKITIO-
YeHHBbIE B CMMCOK apOouTpoB. B paccmaTpuBaemMoM
JieJie MHOe He ObLIO0 YCTaHOBJIeHO HU PermaMmeHTOM
MAK, HU nipsIMbIM corialieHueM cTopoH. Kpome
TOTO, U3 (PaKTUUECKUX OOCTOSITEJILCTB Aesa CAeI0-
BaJIO, YTO JOKYMEHT, B KOTOPOM CTOPOHBI 3a(hUKCH -
poBaju OTCYTCTBUE OCHOBAHWIA IS 3asBJICHUS OT-
Boda apouTpy, ObUT 0OPMIIECH MO UCTEUEHUU MATU
Mecs1IeB TTOC/Ie UCKIIOUeHUsT apOuTpa U3 peKOMEH-
JIOBAHHOTO CIIMCKa apOUTPOB.

OTHOCHUTENBHO JOBOJOB CTPaxOBOW KOMMa-
HUWU O MpeIcTaBUTENe UCTIA CYT yKa3aJl, UTO BKITIO-
YeHHe ero B CIMCKKM peKOMEHT0BAaHHBIX apOUTPOB
MAK He BieueT 3a coboli 3ampera Ha MpeacTaB-
JIeHWEe MHTEPeCcOB MCTIAa B TPETEMCKOM pa3dupa-
TeJbCcTBe. B JaHHOM cilydyae OH SIBJSICSI MCKITIO-
YUTEJbHO MpPEACTAaBUTEEM 3asiBUTENsI, HE OBbLI
Ha3zHa4YeH CTOPOHAMM apOUTPOM U, COOTBET-
CTBEHHO, HE UCTIOJHAI QYHKIMU apOUTpa B Tpe-
TeCKOM pa3oMpaTebCTBe.

Cyn Takke oOpaTu/l BHMMaHME Ha TOT (PaxT,
YTO MpOUTpaBIIas CTOPOHA He Oblia JIIIIeHa MpaBa
3asIBUTH OTBOJL apOUTPy. MexXmy TeM, KaK IpeaIycMo-
TpeHo cT. 4 PeaepanbHoro 3akoHa «O6 apouTpaxe
(TpereiickoM pazouparenbctBe) B Poccuiickoit Me-
Jepalu», CTOPOHa, KOTopasl 3HaeT O TOM, YTO Ka-

® B cydebnom peurenuu codepucumes ceviaka va peenamenm MAK, xomopas dana owubouno. Ha camom dene umeemcs
6 eudy n. 1 §3 Ilonoxcenuss 06 opeanusayuonnvix ocHosax desmenvrocmu MAK (npunoxncenus 1 k npuxazy TIIIT PO

om 11 aneaps 2017 2ooa Ne 5).
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KO€-JIM0O AUCIO3UTUBHOE ITOJOXEHHE 3TOro e-
JIepajJbHOTO 3aKOHa WM KakKoe-Jnbo TpeboBaHUeE,
MPeIyCMOTPEHHOE apOUTPaKHBIM COTJAIlIEHUEM,
He ObLTO COOJIIOACHO M TeM HE MEHee IPOAO0JIKaeT
y4acTBOBaTh B apOMTpaxe, HE 3asiBUB BO3paxKeHUI
MPOTUB TAKOTO HECOOTI0AeHUS 0€3 HEOTIpaBIaHHOMN
3a/IEP>KKU WM B YCTAHOBJEHHBIN CPOK, CUMTAETCS
OTKa3aBIlIe¥ics OT CBOETO MpaBa Ha BO3paXkKeHMUE.

IIpencraBnsieTcsi, 4YTo MO3UILMS Cyaa MPU HO-
BOM pAacCMOTPEHMU Niefia sIBjIsieTcsl BepHoil. B maH-
HOM cJlydyae ydJacThe W apOouTpa, W TpeacTaBUTE-
JISl ICTIA COOTBETCTBOBAJIU 3aKOHY, akTaM 0 MAK
1 OJHO3HAYHO BBIPaXKEHHOI BO BPeMsI TPETEMCKOTO
pa3ouparenbcTBa Bojie CTOpoH. COOTBETCTBEHHO,
HE yCMaTpUBAaeTCSI HU OJHOTO M3 TPEayCMOTPEH-
Hbix AITK P® ocHoBaHMi1 111 OTMEHBI UM OTKAa3a
B MPUHYIUTEIBHOM WCITOJHEeHUM peleHuss MAK,
B OCOOEHHOCTH HapyIIeHUS IMyOJMYHOIO MOpsiiKa,
KOTOPOE€ MOJKHO MPUMEHSIThCS JINIIb B UCKITIOUN-
TEJIbHBIX CIIyJasix.

TMosuuuss ApOutpaxHoro cyga I MOCKBBI
MpU TIepBOHAYAJIbHOM PACCMOTPEHUM 3asIBICHUS
TaK>Ke 3aCJIy’)KMBaeT KPUTUKU B TOW 4acCTH, B KOTO-
pO¥i P pacCMOTPEHUHN BOMPOCa O HEYBEAOMIIEHUN
CTOPOH 00 MCKJIIOYEHUHN apOrTpa U3 CIIUCKA CYJ ro-
BOPUT O HApYIIEHWU TTpaBa MPOUTpaBIlIeil CTOPOHBI
Ha 3asiBJieHre oTBoza. [Tpr 3TOM B COOTBETCTBUM C 1.
3§16 Pernamenta MAK oTBOI apOUTPY MOXKET TaK-
K€ 3asIBUTh M CTOPOHA, KOTOpasl ero uzbpaia, eciu
OCHOBaHUS JJIs1 OTBOAA BO3HUKJIM MOCJIE Ha3Haye-
Hus. B TakoM ciydae, eciay Obl MCKJTIOUeHUE apOu-
Tpa U3 CIMCKa U HEeyBeIOMJIeHWE 00 3TOM CTOPOH
JECTBUTEILHO OBIJIO ObI HAPYIIEHWEM MyOIUIHOTO
Mopsiika, Cya HOJKeH ObIT Obl pYKOBOJICTBOBATHCS
MHTEpecaMu 00enX CTOPOH U MPUHUMATh BO BHUMA-
HUE HapyllleHWEe MpaB KaXI0i U3 HUX.

HaHHoe cyneOHOoe pellleHUe SIBISIETCS MpUuMe-
pPOM TIOAMEHBI OCHOBAHMIA JJII OTMEHBI PEIICHMUS
MAK, Ha HemomycTMMOCTb KOTOpPOM yKa3bIBalu
Beicimii apOuTpaxkHbiii cyn u BepxoBHBIN cym’.
Kak ycraHoBus ApOuUTpaxHbIii cynl T. MOCKBBI

MPpU HOBOM PACCMOTPEHUHU Jefia, CTpaxoBoe 00-
1IECTBO B 0OOCHOBaHUE JA0BOJA O HAPYLICHUU My-
OJIMYHOTO TOPSIIKA CChLIANIOCHh Ha OOCTOSITEILCTBA,
KOTOpbIe (haKTUYECKU HE CBSI3aHbl C MyOJUYHBIM
nopsiakoM. JleiicTBUTEIbHO, BCe OOCTOSITEILCTBA,
Ha KOTOPHIE CChLIANIOCh CTPAXOBOE O0IIIECTBO, ObLIN
TaK WIM MHAYe CBSI3aHbI C MPOLIEAYPOIl TPETEeICKOro
pazouparenbcTBa. OnHAKO TaKue HApYLLIEHUS MPe/-
CTaBJISIIOT COOOM CaMOCTOSITEIbHBIE OCHOBAHMS
JUISI OTMEHBI pPelIeHUs] TPEeTeCKOro cyaa, a UMEeH-
HO HECOOTBETCTBME COCTaBa TPETEHCKOTO cyna
WA TIPOLeaypbl apOUTpaxka COTJalIeHUIO CTOPOH
win (eaepaibHoMy 3aKoHy (1. 4 4. 3 cT. 233 AIIK
PO, . 54. 3 ct. 239 ATIK PD).

Kaxk pasbsacHun BepxoBHblit cyn Poccuiickoit
®enepanuu B 11. 49 mocraHoBaeHU TaeHyMa No 53,
OCHOBAHMEM JIJISI OTMEHBI PEIIeHUs TPETeiCcKOro
cyJa WM 0TKa3a B IPUBEACHUM €ro B UCTIOJTHEHNUE
SIBJIIETCSI HE JII000C HECOOTBETCTBUE MPOIEAYPHI
apOuTpaxa corjaleHuo CTOPOH Uin dheaepaabHO-
MY 3aKOHY, a TOJIbKO TaKOe, KOTOPOE MPUBEJIO K CY-
IIECTBEHHOMY HapyILIeHUIO MpaB OJHOI U3 CTOPOH,
MOBJICKIIIEMY YIIIEeMJIEHHE TIpaBa Ha CIIpaBeIIMBOE
paccMOTpeHME CIopa, U OHA 3asBJIsiia BO3paXkKeHUS
MPOTUB TAaKOTO HecoOMoaeHUsT 063 HeolpaBIaH-
HOW 3aJIEPKKHU.

TakuMm o6pa3om, ecsiv ObI CTpaxoBasi KOMITAHUS
MPSIMO 3asIBUJIa O HECOOTBETCTBUU MPOLIETYPHI TPe-
TEMCKOro pa3doupareabcTBa B KaUeCTBE OCHOBAHUS
I OTMeHBbI petieHus1 MAK, Ha KOTopoe oHa CChI-
JlaeTcsl, ¥ Cy/I IpY NepBOHAYaIbHOM PaCCMOTPEHUM
PYKOBOJICTBOBaJICSl OBbI TIpaBUJIbBHOM Jorukoit Bep-
XOBHOTO cy/a®, TO OH ObI cpa3y MpUIle] K BEPHOMY
pEeLIEHUIO O TOM, YTO OCHOBAaHUI JJIsI OTMEHBI pe-
IIEHUST WU OTKa3a B €ro MPUHYIUTEIbHOM UCITOJ-
HEHUU HE UMEETCSI.

Eme omHUM mpuMepoM HEBEPHOIO TOJIKOBa-
HUS TOCYIapCTBEHHBIM CYAOM ITOHATHS ITyOand-
HOTO TOpsKa, MO HallleMy MHEHMIO, MOXET CIy-
KUTb oTipefiesieHne ApOuTpaxkHoro cyaa . MOCKBBI
mo nery No A40-201837/2017°. B manHOM mene

7 Ungpopmauyuonnoe nucoma om 26 gpespans 2013 2oda Ne 156 «O630p npakmuru paccmomperus apoumpaxicHbiMu cyoamu
0en 0 NpUMEeHeHUU 02080PKU 0 NYOAUMHOM NOpOKe KAK OCHO8AHUs OMKA3Q 6 NPUSHAHUU U NPUEEOeHUU 6 UCHOIHeHUe

UHOCMPAHHBIX CYOCOHBIX U aPOUMPAIICHBIX pelleHUll», n. 4.

§ Ha momenm paccmompenust deaa nocmarosaerue nienyma BC PD No 53 ewe ne 6vi10 npunsmo.
? Onpedenenue 6bin0 0cmasaeHo 6 cuie nocmanossenuem Apoumpascrnozo cyoa Mockoeckoeo okpyea om 8 mas 2018 eoda

Ne A40-201837/17.
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TaKkXe B OJHOM IIPOM3BOJCTBE paccMaTpPUBAIUCh
3asiBJIeHUE 00 OTMEHE pellIeHUs U 3asiBJIEHUE O BbI-
Jlaye UCTOJHUTEbHOTO JINCTA Ha TPUHYINUTETbHOE
ucrnioaHenue perenuss MAK. IlpourpaBmiass cto-
pOHa cchliajlaCh Ha MHOTHE HapyIIeHUs: HeycTpa-
HEHME TTPOTUBOPEUNI B OOCTOSITEILCTBAX, BXOAUB-
IIMX B IPEAMET JOKa3bIBaHUS 110 JIeJTy; HapyllIeHue
MPUHIAMNA CYIONPOU3BOJCTBA O HEIpPEeayCTaHOB-
JIEHHOCTM KaKOTro-JI1i00 M3 M0Ka3aTeJIbCTB; HeTpa-
BUJIbHOE TIPUMEHEHHWE W TOJKOBAaHUE ITOJIOXEHUN
I'K P® u Konekca ToproBoro moperiaBanust Poc-
cuiickoit Meaepaliin; OTCYTCTBUE OLIEHKU JTOBOIOB
U J0Ka3aTeJbCTB OTBETUMKA; HapylIeHUe Tpedo-
BaHMI 3aKOHHOCTH, BBIpA3MBIIEECS B HEIOJIHOTE
KCCJeOBaHUS T10 JIeTy; BBIXO 3a Mpeaesbl MOJTHO-
MOYMI apOWTPOB, BHIPA3UBIIUICS B HapylIeHUU
TpeboBaHuil Permamenra MAK; HapyiieHue mpuH-
IIMTIOB 3aKOHHOCTH, PaBHOMpPABUSI U COCTSI3aTeNIb-
HOCTHU CTOPOH, BbIpa3UBIIEECs B OTCYTCTBUU OIIEH-
KA THUCbMEHHBIX MOKa3aTeJIbCTB, MPEACTaBICHHBIX
cropoHoil. OCHOBHOM apryMeHT 3asiBUTEJS 3aKJTI0-
yajics B TOM, YTO OH IPEACTaBWI MUCbMEHHOE H0-
Ka3aTeJIbCTBO, KOTOPOE OBIIO MPUHSITO apOUTpaMH,
IMOCKOJIBKY B ITPOTOKOJIE 3acedaHust MH(MOpMalnu
00 oTKa3e B MPUOOIIEHNN T0Ka3aTeIbCTBa K MaTe-
puanam aena HeT. [loka3aTeabCTBO ObLIO MpeacTaB-
JIEHO B TOT JIeHb, KOTJIa apOUTPHI 3asIBUIN 00 OKOH-
YaHWU CIylIaHWs Aejla. Mexay TeM B TpeTelicKoM
pellIeHNM OTCYTCTBYET YKa3aHUe Ha TaHHOE JoKa3a-
TEJbCTBO, U3 COAEPKaHUS PEIICHUS T10 1eJTy HEBO3-
MOXHO YCTAaHOBUTh, KaKMe MTOKa3aTeIbCTBA CTOPOH
B XOJie¢ TIOCJIEAHEro TPETEeMCKOro 3acegaHusl ObUTU
MPUHSATHI, & B OTHOIIIEHUN KaKMX OBbLIO OTKa3aHO
B TNpuHSTUM. [Ipy 3TOM yKazaHHOE OOKa3aTeslb-
CTBO B MaTepuajax TPETeHCKOro Jejaa OTCYTCTBYET.
Hu onun u3 npuBeneHHbIx MAK 10BO70B 0 cynanoe
JMTAaHHOTO J0Ka3aTelbCcTBa (MPUHSTUE DPa3bSICHSIO-
mero mnocraHoBiaeHust MAK, nipuHsiTue apoutpa-
MU pelieHus: 00 oTKase B MPUOOIIEHUU JOTOJTHU-
TEJbHBIX TOKA3aTeJbCTB W pPa3bsICHEHWIi, BO3BpaT
MUCbMEHHOIO J0Ka3aTeJIbCTBA 3asiBUTENII0 BMECTE
C KOMUeU perieHus 1o Jeay) He Hallead JOKyMEH-
TaJIbHOTO TTOATBEPXKICHUS.

B pesynabraTe cyn mpuilen K BBIBOLY O TOM,
YTO B JAHHOM cCjy4yae HMMEJI0 MECTO HapylleHUe
MPUHIIATIOB 3aKOHHOCTH 1 paBHOTIpaBUsi CTOpoH. [To
MHEHUI0 ApOUTPaXHOTO cyaa I. MOCKBBI, Hapylle-

EEE———  OTKA3 B ICMOJTIHEHWN PELLIEEHWIA MAK: OB30P | AHAJTIUTUKA

HUEM IIPUHIIUIIOB PAaBHOTO OTHOIIIEHUS K CTOPOHAM
M COCTS3aTeJIbHOCTHU Mpoliecca SIBUJIACh CUTyallusl,
MpY KOTOPOI COCTaB apOUTpaxa B pellIeHUU OCHO-
BBIBAETCS Ha aHaJiM3e MO3ULIMK U [10Ka3aTeJIbCTB,
MpeAcTaBIeHHBIX OJHOI U3 CTOPOH, U HE UCCIeayeT
JIOBOJIbI M JOKA3aTeJbCTBA, MpeacTaBIeHHbIE APYToi
cropoHoii. Cya MOTYEPKHYJI, YTO COCTAaB apOUTpaxka
He JOoJIKeH B apOUTPaXKHOM pellleHUU u3iaraTb aHa-
JIN3 KaXI0To U3 apryMEHTOB CTOPOH, OJHAKO, 0e3-
YCJIOBHO, JOJDKEH TMPUBECTU aHAJIM3 MX OCHOBHBIX
no3uunit. [1pr 3TOM Ccya IMoCUnTaI HEAOITYCTUMBIM
HEMOTHBHPOBAHHOE MCKJIOUEHUE U3 TPeTeiCKOro
Jefa apOMTpaMu A0Ka3aTelbCTBa, MPeaCcTaBIeHHO-
o CTOPOHOI TpeTelicKoro pa3doupareybCTBa, U Bbl-
HeceHue pelreHus 6e3 ydyeTa BCeX I0Ka3aTesIbCTB,
MpeACcTaBlIeHHbIX YYacTHUKaMU. B pesyabrate cyn
oTMeHun permieHne MAK mo mpuynHe HapylIeHus
nyosmaHoro rmopsinka Poccuiickoit @eaepainu.

IlpencraBasercsl, 4TO B JaHHOM cJIy4yae Cya
JlaJl HEBEPHYIO OILIEHKY OOCTOSTEeJIbCTBAM Jefa.
Bo-T1epBBIX, HEOOJHOKPATHO B aHAJOTMYHBIX Je-
JIaX CyAbl UCXOAWJIM U3 TOTO, YTO AOBOJbI CTOPOH
0 HapylIeHUM apOUTpaMM NMPUHILMIA PABHOTO OT-
HOILIEHUST BBUIY HEUCCIIENOBAHUS J0KA3aTeJbCTB,
VUTY HEIPUHSITUS XOAaTalCTBa, M HEHa3HAYCHUS
SKCMHEepTU3bl (paKTUUECKU HaMpaBieHbl Ha Iepe-
CMOTp JeJjia MO CYIIECTBY, Ha OLIEHKY TOT0, KaKUM
00pa3zoM apOUTPhl MPULLIU K pelieHuto. Bo-BTo-
PBIX, €CJIM TOBOPUTH O HAPYIIEHUH, KOTOPOE UMEJIO
MECTO B JaHHOM CJTy4yae, TO 9TO HapyIIeHUE Mpolie-
JIypbl apOuTpaka B 4aCTU HeNpeacTaBIeHUs apOu-
TpaXkeM OLEeHKU AoKa3aTeJabcTB. Kak OblIO cKasza-
HO BBbIIIIE, 1JIs1 oTMeHbI pelieHnuss MAK nmo gaHHOMY
OCHOBaHMIO HEOOXOAMMO 3asBlIEeHUE 3auHTEepe-
COBAHHOTO JMIla 00 3TOM, a TaKXe YCTaHOBJIEHHE
CYyIOM TaKOTo TMOCJeACTBUSI HECOOTBETCTBUS MPO-
Leaypbl apOuTpaxka corjalmeHuo CTOPOH Wi (e-
JepajJbHOMY 3aKOHY, KaK CylLIeCTBEHHOE Hapylle-
HUE TIpaB CTOPOHBI, TOBJEKIIEe YIIeMJIEHHE ce
MpaBa Ha CIipaBelJIMBOe pa3dupaTeabCTBO, U 3asB-
JIEHHE €10 BO3paxkKeHMIi MIPOTUB TAKOI'O HECOOTBET-
cTBUS 0€3 HeolpaBIaHHOU 3aaepkKKu. Bo3MoXHO,
B JaHHOM cJlydyae CTOpPOHA He MOrJja 3asiBUTh TaKue
BO3paxKeHUsI, MOCKOJbKY OHa TpeacTaBuia JOKa-
3aTeJbCTBO B JICHb, KOIJa CAylllaHWe ObLIO 3aBep-
IIEHO, MEXIY TeM CYIIeCTBEeHHOEe HapylleHHue ce
MpaB JOJXKHO ObLIO OBITH YCTAHOBJIEHO.
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TakuMm 006pa3oM, MOKHO OTMETUTh, YTO MPOU-
IpaBIIXe CTOPOHBI TOBOJBHO YacTO 3asBIISIIOT Tpe-
6oBaHus 00 otMeHe peureHuit MAK 1 oTkase B Bbl-
Jlaye MCTIOJTHUTEJIbHBIX JIMCTOB Ha TPUHYAUTEIBHOE
HUCIIOJTHEHUE 3TUX PEIIeHUIl, HO B pe3yJibTaTe pe-
meHuss MAK octatorcss B cune. B GoablimHCTBE
CcllydyaeB  TOCYJAapCTBEHHBIE CyIObl  OTMEYaloT,
YTO OHM HE BITpaBe MepecMaTpuBaTh pereHrne MAK
IO CYIIECTBY MPU PACCMOTPEHUU TOBOAOB 3aUHTE-
PECOBaHHOTO JIUIIA, KOTOPOE MO MPUYNHE Hecoria-
cusi ¢ permieHueM MAK ccbliaeTcs Ha HapyllleHUe
ero mpaB Wiu (byHAAMEHTaJIbHBIX HOPM M TNPUH-
LIMIIOB MpaBa B LejJoM. Mexay TeM B cyaeOHOit
MpakKTUKE BCE e BCTPEUaloTCsl MPUMEpPHI, KOraa
TOCYIapCTBEHHBIE CYIbl BBIXOMAMAT 3a MPEIEbl CBO-
WX TIOJJHOMOYMI TIpM PAaCcCMOTPEHUU 3asiBICHUS
00 otMmeHe pemieHuss MAK wiu Bblgaye MCTIOTHU-
TEJBHOTO JINCTA Ha MPUHYIUTEIbHOE MCIOJHEHUE
pemrenust MAK. Yarie Bcero a3To MpoUCXoauT JIMOO
MyTeM TIPOU3BOJIBHOTO <«pPaCTSATUBAHUS» MOHITHS
MyOJIMYHOTO MOpsiiKa, JU0O KOorja Hecoriacue cy-
JIOB C TeM, KaK ObLTA OLIEHEHBI T€ WJIM MHbIE TOKa3a-
TEJbCTBA, K KAKMM BBIBOJIAM I10 CYIIECTBY MPUIILIN
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apOMTpPBHI, BBIAACTCS 3a MPOTUBOPEUYME TTYOITUIHOMY
nopsaky. Takke MHOTAA IO TMOHSATHE MO InYHO-
ro TIOpsSIIKA MOJABOAST UHBIE OCHOBAHMS JIJISI OTME-
HbI pellIeHUsT TPETEHCKOro cyaa, KOTOphle, OJHAKO,
JIOJDKHBI OLIEHUBAThCS TOJIBKO IO 3asBICHUIO CTO-
POHBI M C YYETOM OMpPEAEICHHBIX OOCTOSITEIBLCTR.
B HacTosieii cratbe aBTOpOM ObLIa MPEANPUHSITA
MOMBITKA MPOWLTIOCTPUPOBATD, UTO TaKasl TIPaKTH-
Ka SIBJIIEeTCS HEKOPPEKTHOM.

B HacTog1iee BpeMs MpeAnpUMHUMAIOTCS 1aru
B HalpaBJieHUN OOECIeYeHUs] CTaOUIBLHOCTU Tpe-
Teiickoro paszouparesbcTBa. B yacTHOCTH, B JeKa-
ope 2019 roma BepxoBHbIM cymoM Poccuiickoit De-
Jiepalliy ObUIO MPUHSTO MOCTAHOBJEHUE TJIEHyMa
Ne 53, mocBsuieHHOE TIpo0ieMaM B3auMOACHCTBUS
TOCYyIapCTBEHHBIX U TPETEHCKUX CYIOB, 3HAUYNUTEb-
HOE BHUMaHKME B KOTOPOM ObLIO YIEJEHO MEeXaHW3-
My OTOBOPKM O TYyOJIMYHOM mopsiike. XOTeJoCh
OBl BBIPA3UTh HAACKIY, YTO B OyAyIIeM Cyabl OyayT
OoJiee MocCaen0BaTeIbHO MPUMEHSITH HOPMBI COOT-
BETCTBYIOIIMX 3aKOHOB U MPOILECCYaTbHbBIX KOIEK-
COB, BCJIEICTBUE Yero MpolieHT pereHuit MAK, ot-
MEHEHHBIX TOCYIapCTBEHHBIMU CYIaMU, CHU3UTCSL.
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APBUTPAAXKHAA KYXHA

C AIEKCAHOPOM MYPAHOBbBIM (POCCUA):
JNNETKUWN Y)>XUH U3 ABOKALO.

CE3OH 1,3INMN30A4 4. YACThb NEPBAA

ApSUTPAAXKHaA KyxHA ¢ AlekcaHapom MypaHoBbIM (Poccus) — Jlerkuid y>XmMH U3 aBokago — CeaoH 1 9nuzog 4 Q

‘NTO ’

"

" S| ‘a 78:03 / 1:44:08 MpoKpyTUTE 3KPaH BHWUS, YTOBHI NOCMOTPETh NOAPOBHYH nHhopMaL Mo

v

https:/www.youtube.com/watch?v=p2eKkjlRwyY

peonazar GopmManbHO OMKpbiMmb apbu- OBI CclIeAOBaTh OIPEICICHHBIM pPeleITaM, MOX-
mpaxcHyr KyxHw. Cez200HSI Haw 20cmb HO MOCTYIIUTh MHA4Ye — B3SITb BCE, YTO JIEKUT
AnekcaHop MypaHos, ynpasasiouwuli hap- B XOJIOAUJIbHUKE, JIIOObIE MPOAYKThl, CMEIIATh,

MmHep u yupedumeb ropuduyeckoli pupmbl MMPUTOTOBUTL. DTO OyHeT ajbrepHaTUBA TOM
«MypaHos, YepHsakos u napmHepbl», Komopwili hode- KyXHe, KOTOPYIO MBI BCE 3HaeM, C pelieTaMu,
AUMCSA € HaAMU peuenmomM 20mMosKU /1e2K020 YHCUHA C 3apaHee MNpPEOITMCAaHHBIMU WHTPEINEHTaAMU.
u3 yemolpex 61100 U3 asokaoo. AsnekcaHop, nepabili Ho Takoe Bpsim i1 BO3MOXKHO: TTOJIYYUTCSI CBO-
80NPOC: KaK 8aM npuiaa udes Npu2omosumso yHcuH ero poga KyxHs ad hoc, Korga y KaxImoro cBoi
UMEHHO U3 aeokado - npuyemM yemoipe 6a100a? Ha0Op MPOJYKTOB U B pe3yJbTaTe HEBO3MOXHO
Bcem noOpwiit Beuep! A pernwi, 4To Kosb 3Ta HUYETo LEeHTPaJM30BaHHO ciaejaTh. YTo elie
KyxHsI apouTpaxkHasi, apouTPAAXHas1, To oHa MOXeT ObITh aibTepHaTuBOI? Hamnpumep, nue-
JIOJKHA OBITh aJIBTEPHATUBHOMN. AJIBTEpHATHB- THYECKOoe OJII010, KOTOPOE B OTJIMYME OT TPaay-

Hasl KyXHsI, IIEpBbIif BAPUAHT: BMECTO TOT'O YTO- LIMOHHOM KyXHU, BECbMa ITUTATEIbHOM, TOJKHO
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OBITh MEHEE KaJIOPUITHBIM. A JaJIbIIIe s TOTyMall,
YTO CJIOBO «aBOKAI0» 110 3BYYaHUIO HATIOMUHAET
CJIOBO «aJBOKaT». ABOKaJl0, KCTaTH, ellle Ha3blI-
BalOT KPOKOAWJIOBOM TpyIIcii. DTO TOXE B He-
KOTOPOM POJIE CBSI3aHO C aIBOKATAMM, KOTOPBIX
YacTO CYMTAIOT XKaJHBIMU M [P 3TOM He BCeraa
YMHBIMHM, XOTSI 3TO JaJIeKO He Tak. S pelm, 4to
B CBETE TAaKOIO CO3BY4MsI Hamo ITOIPOOOBATH.
ABOKAaJI0 CUMTAETCS TMETUYECKUM IPOAYKTOM,
XOTsI OHO OoueHb KajopuitHoe, 200 kkan B 100 T,
3T0 MHOTO. HO 113-32 TOr0 4TO B HEM COIepKaTCsI
0Cco0O0Tro pojia BellleCTBa, OHU JIETKO YCBAaBarOT-
csl, IO3TOMY IIPHM TOM K€ KOJIMYECTBE KaJIOpHUiA
OHHM TIEpPEeBAapUBAIOTCST OBICTPEE U MOJIb3bI 00JTb-
1IIe, KaK YCTaHOBWJIM yYeHbIe. U s TTomymant, 9To
HaJIlo MPEIIOKNUTh BApUAHTHI HA OCHOBE aBOKa-
1o. [Tpmyem 3T0 MOXET OBITh HE TOJIBKO YXKWH,
HO ¥ 3aBTpak u oben. [Tpeyrects elie B TOM, YTO
MOXXHO O4YeHb OBICTPO BCE IPUTOTOBUTH, 0€3
BCSIKOTO Tpya. Toxke cBOEro poja ajJlkTepHaTUBa
TPaAULIMOHHON KyXHe, KOTOpasl 13-3a CJIOKHO-
CTU PELEITOB U TEXHOJIOTUII MOXET TpeOOBAaTh
MHOTO BpeMeHH. A 31eCh BCE 0Y€HB ITPOCTO.

Amo OelicmeumesibHO G/lbMePHAMUBHAS KyXHS, No-

MoMy Umo aeoKaodo He coeceM pyccKul ppyKkm.
Ha. M3HavyaabHO OH I0XKHOAMEPUKAHCKUM, HO
MOTOM pacrpocTpaHuics Be3ae. Haunem ¢ 3a-
KYCKU, CaMbIil TIPOCTON U OBICTPBII BapraHT U3
Bcex 9Tux 0oa. bepem aBokamo, YMCTUTh €0
HeoOs13aTeIbHO, pa3pe3aeM MOoMojlaM W BbIHU-
MaeM KOCTOUKY. ¥ Hac B UTOTe JBE MOJIOBUHKU
aBOKaJIO C BBIEMKOM, yriayoseHueM. Tyma Mox-
HO TIOJIOXKUTh MKPY WU B3STh SO, CBAPUTH
€ro WIM TTOIKaPUTh U MTOTOM HAIIOJTHUTH UM 3TO
yrnyonaenue. IlomyduTcs 3akycka, JOCTaTOYHO
BKYCHasI; €CTb MOXHO JIOXKKOW, BBIYEPIbIBASI
MSIKOTh aBOKAI0 BMECTE C UKPOW WU STATIOM.

To ecmb nepeoe 611000 y HAC yye 20moeo.

Ha.

Koz0a ebl 2080pume «3aKkycka», MHe HA yM npuxo-
oum euje 00HO cno8o. To ecmb 8bl pekoMeHOyeme,
Ymo UMEHHO 3aKyCbleamb ag8oKaoo?
BoBce He 00s3aTelbHO UM UTO-JMOO 3aKy-
ChbIBaTh, €ro MOXHO IpocTo ecTh. KcraTtu
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rOBOpSI, 3TO OJIOO JIETKO MPEBPATUTh B Jie-
CepT, eclM HAMOJHUThL yIIyOJeHUE MEIOM,
BapeHbEM, CTYIIEHHBIM MOJIOKOM, OpeXaMu
— KOMY YTO HPaBUTCSI.

Xopowo, emopoe 6s1t000.

Bropoe Omono — canar u3 aBokanmo. ToyHO
Tak e OepeM aBOKalo, pa3pe3aeM, BbIHMMa-
eM KocTouky. Kcratn, KOCTOUKM aBOKamo Ts-
Kenble W BechbMa IpUMedYaTebHON (POpPMBI.
MX MOXXHO MCTIOJIB30BaTh ACTSIM ISl TTO/IEJIOK,
JIPYTUX NEeKOpPaTUBHBIX lieieil. B orauuume ot
3aKyCKM cefiyac HY»KHO OYMCTUTh aBOKaao OT
KOXYpbl. B ciiyuae ¢ 3akyckoil Koxypa urpaer
POJIb 3aIIUTHYIO, @ MSIKOTb ITPOCTO JIOXKKOM BbI-
YeprbIBaeTcs. 31eCh Mbl KOXYPY yAaISIEM.

AnekcaHOp, NOKa bl YUucmMume Koxcypy, y Hac 0OuH
U3 yyuacmsukose 3adasn eonpoc. Ecau anbmepHamu-
8d (8 6:1100ax) - amo apbumpanic, mo ¢ KAKUM 61t0-
0oM nhosap accoyuupyem mekywuli pocculickuti
apbumpaxic?
Ecnu roBopuTh TMYHO 000 MHE, TO Y MEHSI OH
ACCOLIUMPYETCS C YeM-TO HEyH0OOBapUMBbIM.
3HaeTe, Korja roBOPMJIM O TOJIOCOBAaHUM 10
npemnaraemMoii  KoHCTUTYLMH, TO, KaxXeT-
ca, Dnna ITampunosa, npeacenarens LUK,
IIpUBeJia aHAJOTUIO ¢ OJIIoJaMU, CKa3aB, UTo
BaM MpeajiaraeTcsl KOMIUIEKCHBIN 00el, B KO-
TOPBII BXOIST OOpIII, cajaT, BTOPOEe, KOMIIOT.
BbI BOT B CTOIOBYIO IIPUXOAUTE — BHI K€ 3aKa-
3bIBaeTe KOMIIJIEKCHBIM 00en? Bbl He MozkeTe
BBIOpATh OJHO OJII0IO, APYroe — BaM IIpei-
JlaraeTcsl Bce cpa3y, Bce BKYCHOE, BCe IUTa-
TeabHoe. [IpocTo oHa 3a0b11a 100aBUTh, UYTO,
repes TeM KaK Bbl 3TOT KOMIUIEKCHBIN o0el
MMOJIYYHUTE, IPUACTCS YIIOTPEOUTh MaJIEHbKUIA
Ta3uMK MMoMoeB. BOT B JaHHOM ciiy4yae s Iy-
Malo, 4TO, MpeXIe YeM BBl HacllaIuTech OJI0-
JIOM «apOUTpax», BaM HYXXHO OTBeIaTh TOTO,
YTO MOXKET He ITIOHPABUTHCS.
Tak, aBokago s paspesan, sI0JIOKU Y MEHsI
yKe ObITH pa3pe3aHbl. MbI UX ceiiuac Hape3aeM
Ha HeOOJIBIINE KYCOYKH B TOM KOJIMYECTBE, KO-
TOPOE BBl CUMTAETE TOCTATOUHBIM JUISI Ce0sI U TEX,
JIJIST KOTO BBl TOTOBUTE. Pa3zMep KyCOUKOB MOXKET
BapbUPOBAThCS OT OOJIBIINX 0 MAJIBIX.



Omo emopoe 611000 - KAk OHO Y 8dc Ha3vieaemcsa?
Cajrat 13 aBoKajo ¢ I0JJOKaMMU.

Canam u3 asokado c¢ sbaokamu. To ecmb npedbi-
Oyuwee 6bla0 3aKYCKoU, a 3mo - caanam u3 deokaoo
¢ s6a10kamu. Hackonbko s noHUMato, 30ecb 08a UH-
2pedueHMa: asokaoo nope3dHHoe U nope3dHHoe
26/10KoO.
Ha, mpuueM, Koraa s BeIOMpan 0J101a, KOTO-
pble Oyay FOTOBUTh, ST UCXOOMJI HE IIPOCTO U3
aJbTepHATUBLI, a W3 aJbTepPHATHUBLI, COCTOSI-
1iet B mpoctote. 1151 Toro 4To0hl OBLIO MPOCTO
U OBICTPO, MTOTOMY UYTO, YECTHO CKaxXy, FOTO-
BUTD g HE YMEIO.

3Haeme, K020a Mbl Oendau UHMEPBbIO C PA3HbIMU
npedcmasumensmMu  apbumpaxcHblXx  UHCMuUMyuyudi,
Mbl OBHApPY#CUAU, UYMO, K COMCAAEHU, MAsno Kmo
us Hux ymeem u smwbum zomosumb. Ham oueHb
noeesno ¢ [mwakomuH eaH Xapconm-eaH Xog
us LCIA, y komopoli KyauHapusi - xo66u. OHa coena-
A1 NPEeKPAacHyo cnapicy no-20/71aHOCKU. Asnekcuc
Myp, komopblli 20mosusn noMudopbl No-culuuticku,
6pan ypoku y ceoeli MceHbl, HO MHOz2Ue 80CNO/b30-
8a/UCb YCnyaamu nomouwHukos. Mamaun Cenum u3
Kaupa nonpocun nomoub ceoto 0oub. Hawu Konnezu
u3 KOxucHoli Kopeu modice 20mosusiu e08oem: 2eHeparib-
HbIl cekpemapb Kopelickozo apbumpaxcHozo ueHmpa
Kaweeapuna, a npe3udeHm pacckasbieas. Haderocw,
umo ¢ Hawum npoekmom «ApbumPAAMCHaAA KyxHs»
Mbl UBMEHUM 3mom no0xo0 U apbumpaxicHble lopucmol
Hayyamcs 20mosume.
DTO XOPOIIIO, HAZO XKe YMETh ce0sI TPOKOPMMUTh.
Taxk, y MeHs ToJTy9urIach ITOYTH TTOTHAS TIJIOII -
Ka, Ha TPY YETBEPTH 3aIlOJHEHA. DTO KyCOUKHU
aBOKaJ0, Hape3aHHbIE JOBOJILHO MEJIKO, 1 10~
JIOBUHKa s10710Ka. Jlajblie 1Mo BKYCYy — MOXHO
3aJIUTh OJIMBKOBBIM MAcCjOM WM MCIIOJIB30-
BaThb Macjio aBOKano. Sl ero Kymwi HeZaBHO
Bo «BkycBumie» — ecTb, oKa3bIBaeTCs, TaKoe
Macjo aBoKamo. ABOKamo — IIPOAYKT JOCTa-
TOYHO XUPHBIA, KasopuitHblii. Ero HaspiBamu
B CpeaHue BeKa MacjioM MOPSIKOB WJIW Tapie-
MapuHOB U3-3a TuTaTeIbHOCTH. OHO U 110 KOH-
CUCTEHLIMM HarmoMMHaeT (0COOEHHO CIIenoe)
cJiMBo4yHoe Macio. A B MHauu, KCTaTu, ero Ha-
3bIBAIOT KOPOBBUM MacjioM OemHsKoB. U mpu
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9TOM MPOAYKT TUEeTUIYECKUl. BMecTo oluBKO-
BOTO MacJla Wy Maciia aBOKaJI0 MOXHO B3SITh
Oasib3aMUUECKHMIl YKCyc, J0Oyl0 3alpaBKy,
JI000I COyC, CIaaKWii/KUCIbIA — Kakoi Bam
HpaBuTtcs. HemHoro BiuBaro. MoxHO mo0a-
BUTb JIMMOHHBIN COK, COK JIMMOHA WJIW TaKOW
COK, KOTOpBIi s Kynuit B «IlepekpecTke». Xo-
poliee mornojHeHue — crenun. KoMy HpaBuT-
Csl OCTpee, MOKHO MOCKINIaTh YEPHBIM TEPLIEM,
ManpuKo.

YepHulili nepey 8 asokado ¢ s6s10komM?
Hy ma. MHe, Hampumep, HpaBUTCSI, TTOTOMY
4yTO 51 1100110 ocTpoe. Ho, moBTOpsIt0, HEMHOTO
coBceM. Mm BooOIIIe OTKA3aThbCs OT CICLIMIA.
IIpenects aTOTO OMIOAA — Ccajat, cMeCch. MoX-
HO 100aBJISITh TO, YTO HPABUTCS.

Bmopoe 611000 20moeo?
Ha, BoT 3aKycKa U cayat. TpeTbe — CyIT U3 aBO-
kago. TyT Toxe Bce BecbMa nmpocTo. bepeM aBo-
Kajo, pa3pe3aeM ero momnosam. Te, KTO JIOOUT
€I'o KOXYpY, MOTYT HC UMUCTUTD, a UCITI0JIb30BATh
MpsSIMO C KOXYpPOi, OCOOEHHO €CJIi aBOKaao
MOJIOJIOE.

To ecmb Koxcypa y asokado cbe0obHas?
Jla, Tam MHoro kyietyatku. OHa Ha J00uTeNs,
rOPbKOBAThIA BKYC AaeT. 1 MHOrue mportus ee
HCIOJIb30BaHMUSI.

AsleKcaHop, NOKA 8bl YUCMU me, 51 XOUy NOKA3amb Ha-
wuM 3pumensim ¢pomozpacdputo, 20e 8bl Ha 80€HHbIX
cbopax. Imo nocsie OKOHUAHUs yHUsepcumema uau
80 8peMs yyebbl?
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DTO TIOCe YeTBepTOro Kypca, IMOTOMY YTO
B IIEPBOM ITOJIYTOIMM IISITOTO Kypca Y Hac Oblia
npakTtuka. Ilocie cmaum sK3aMeHOB BO BTO-
POM ceMecTpe YeTBEpTOro Kypca Hac OTIIpaBU-
JIM B BOGHHBII j1arepb 1o TBepb, B BOMHCKYIO
yacTh, ¢ kotopoit MTTMMO cotpyanuuain. Ho,
BUAVMO, W PYKOBOJCTBY YacTW 3TO HaIO0eJIo,
Bce-Taku ObL1 1993 rom, u oduiiepaM ¢ Kade-
JIpbl HEe OYEeHb XOTEJIOCh TaM IpeObIBaTh, M03-
TOMY COOPBI JUTUJIUCH BCETO TPU HEAEIU BMECTO
3aIJTAHUPOBAHHBIX YETBIPEX.

A neimancsa Ha amol ¢omozpacuu 8ac ono3Hamo.
Xopouwio, umo ebl MHe noockazanu. lNapHUWKa 8 ueH-
mpe - 3mo 8bl, 0a?

Ha.

Konb ckopo ebl He cesizanu ceoto cyobby ¢ apmuel,

3HAaYum, 6amM Mam He oYeHb NOHPABUOCL?
He ouens, ckaxy yectHo. Ho 3T0 He TO, 4TO
y Hac ceiiyac B apMuu, — TOrma OBLIO XYXe.
W pa3 yx peub UAeT O KyxHe, TO ¢ TTUTaHUEM
B 1993 romy ObUIM cepbe3HBIE CIOXKHOCTH, TTO-
3TOMY Y HAac e/ia COCTOsIa U3 MEePJOBKU, OYCHb
KpYIMHOM, pa3BapuBIIENCsI, U U3 KapTode-
JIsl, B KOTOPBIA H00aBISIM HEMHOTO OBOIIIECH.
N obi1, kaxetcs, Jdenb Poccum 12 uioHs, He
MOMHIO, KaKoi-To npa3nHuk. Ham Beimanu o
MoJicTakaHa coka, U oduliep ckaszaji, 4To 3TO
B yecTh npasaHuka. [litoc emre xaed ¢ Kycou-
KOM MacJjia Ha 3aBTpaK 1 OJTHO SII1IO B IeHb, BCE.

3Haeme, Kak yesnoseK, Komopbili omcayucus 08a 200d,
MO2y CKAa3amb: 6e3yc/108HAs NO/b3d APMUU 3dK/HUd-
emcsi 8 moM, Umo HAYuHAewb UeHUmb Mesikue Obl-
mosble padocmu, HA Komopble paHblue He obpauidn
eHUMaHuUs. Hanpumep, causoyHoe Macs10 00 3mozo Hu-
K0204a He Ka3as0Cb MHe 0e/IUKamecom, Ho, Koz20a s CAy-
Ycun 8 apmuu, Oymas, Ymo Koz0a 0eMobusu3yHCb, mo
CveM NAUKy MAc/a NPOCMO KAk MOPOXCEHOe.
CornaceH. Tam He OBLIO XOJOAUJIBHUKOB, TO-
5TOMY NPOAYKTHI MMOKYNATh OBUIO HETAE U Oec-
CMBICJIEHHO, OBbLUIO TEIUIO, HO s HAILEJ BBIXO.
U3 TTOJIOKEHUS. YKe pOCiau Ipubbl, 1 B CBO-
0omHOE BpeMs coOMpal UX, IMTOCKOJBKY BhIPOC
B JIECHOM Kpalo U 3Hal0, KaKue rpuobl Chemo0-
HbI, a Kakue HeT. [Tocyie 3Toro Mbl ¢ HEKOTO-
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PBIMU OTHOKYPCHUKAMHU JOCTABAIM KAPTOILIKY,
MacJio ¥ Be4epoM KapujIu KapTOIIKy C Tpuba-
mu. ITpaBaa, MOCKBMYM BHAYaJle HE TOBEPSUIHN,
JYMaJiid, 4TO OTPABSATCS, U OTKA3bIBAJIUCh €CTh,
HO ITOCJI€ TOTrO KaK YBUIEIU, YTO C HAMU HUYE-
ro He TIPOUCXOINT, MPUCOESTUHMITUCE.

Y Hac ecmb eonpoc om Muxauna Mopo3osa.

[0e 8bl podunucwk, AnekcaHop?
Topon Betnyra [TopekoBckoit oonactu. Ceityac
aT0 ceBep Hukeroponckoii odnactu, Betiayra
crajia yacTthlo [OpEKOBCKO# 001aCcTU B KOHIIE
1920-x rogos. Ho aToro Bxoauna B Kocrpom-
CKYI0 TyOepHHU10, TOATOMY Ha repde ucropuye-
cKoit Betnmyru KocTpoMcKoii rep0.

Ewe sonpoc nocmynus: umo bl 0ymaeme Ha memy

numanus msxjceno pabomaroujezo rpucma?
DTO 3aBUCHUT OT Bo3pacTa Ha camoM jeie. Kor-
Jla Thl MOJIOJOM M OOMEH BEIIeCTB JOCTATOUHO
OBICTPBII, MOXXHO cebe TTO3BOJISITh U KaJIOPpUii-
HbIE, U, MOXET OBbITh, JaXKe HEMHOTO BpEIHbIC
omoaa. Ho ¢ Bo3pacToM nMpuxoauTcs oopaliaTh
BHUMaHNE Ha COCTaB elbl. S paHbllle HE YnTa
COCTaB, a Tenepb NPUY4Ua ceds yuTaTh. JINUHO
JUTSL MEHSI KeJIaTeJIbHO €CTh MPeUMYIIEeCTBEH-
Ho Oenku. Ceiiuac OoraTylo OejKaMu ITUIILY
HalTU HECIOXHO — Te Xe Kypulla, UHjaeiKa,
KPEBETKM, TYHEll, pbl0a HEXUPHBIX COPTOB.
W B nmomosHeHue orpeaesieHHas MPOIMOPIUs
YIJIEBOJOB U KUPOB. KMPOB MEHBIIIE BCErO.
A npeanoyunTaro AeaaTh yIop Ha O€JIKH.

lMoHsamHo. Paccka3svigatlime, umo 8ol celiuac oesnaeme.
41 BehITIaNI KyCOYKM aBOKAIo B OJICHIEP, TEIeph
B 3TOT CYIT MOKHO TTOJIOKHUTB HOrypT. OH MOXET
OBIThH ¢ J0OABKaMU WJIH 0e3 100aBOK — 3aBUCHUT
OT BallleTo BKyca M NpeamnodreHuit. BauBaem
BOJY, €¢ KOJIMUECTBO 3aBUCHUT OT TOTO, KaKyIO
KOHCUCTEHLIMIO BHI 3KejlaeTe IMOJyunuTh. Jaee
MOKHO J00OaBUTh 3¢JIEHb B OJIEHIED.

A umo ebl 006asnseme? [lempyuwky?
Pykxony, oHa HEKOTOPLIM He HPaBUTCS, TOPbKO-
BaTas, HO MHC 110 BKYCY. MoxHo )IO6&BI/IT b MATY.
IToce 9TOrO 1 HEMHOXKO Mepuy cym. MoxHO
BbEXKaTb COK JIMMOHA WM ITPOCTO )106aBI/ITI) mapy



JIOJIEK WJTV JIOMTHKOB, 51 To0aBistio Tpu. 1o xena-
HUIO BJIeHiTe HEMHOTO OJIMBKOBOTO MacJa, Ioco-
mute. [locye aToro 3akpbiBaeM OJIEHAEP KPBIII-
KO, BKJTFOYaeM B PO3ETKY M BCE 3TO B30MBACM.

Cyn 2zomos, 0a?
Ha. Bbl MoXeTe BAWTh BOMY OXJaXIECHHYIO.
KTo xouer roropsiuee, MOXeT 100aBJSATh TOPSI-
4yl0, HO XoJomHas jydiie. [Tocae aToro MoxkHo
YKpacHuTh OJTI0A0 3€JIeHbI0, TTOJOXUTH JTUMOH.
OnsgTh-Taky Creuu 1o BKycy. B utore Mol mo-
JIYYUJIM CYIT M3 aBOKAO.

Xopowo, a kakoe yemeepmoe 60007 [loka ece

oueHb bbiIcmpo U 3¢pcbekmusHo.
S creumanbHO HE CTajl BKJIIOYATh BTOpPOE
01100, TIOTOMY UTO IPEAIIOJIaracTcst, YTo 3TO
0o0e, 3aBTpaK WM YXKUH AUETUYECKUI, Tak
YTO MOXHO 000HTHCH 6e3 BToporo. Toro, 4to
yKe MPUTOTOBJIEHO, HAa MOM B3IJIsI, 00jiee yeM
nocratouHo. [TociienHee, ecim HUKTO He KeJla-
€T MCIIOJIb30BaTh B KaUECTBE JIecepTa aBOKaIo
¢ MEIOM, MOXHO CIeJIaTh CMY3U.

Tym Muxaun Mopo3oe chpawiusaem, yem ebl 06blIu-

Ho 3asmpakaeme. 5 60t0Cb, UMO Yylce 3HaK omeem,

Ho, HasepHoe, Mo Kakoli-mo casnam u3 agokaoo?
Het, 00b19YHO 3TO KycOoueK KYpHIIbl, UHIECUKHU
v TyHua. MHoraa kajabMmap OTBapHOIA.

Muxaun Mopo30e chpawusaem, Umo makoe KoCmouKka
6 apbumpaice. HasepHoe, oH UHMepecyemcsi onsimb
sauweu ansnezopued.

KocTtouka 13 aBokaao nmin BooOIe?

HasepHoe, kocmouka u3 asokado. Kakas napanneno

c apbumpaxcem?
3aech Tydlle cka3aTh «TBepAbli opeliek»., [To-
MpoOyITe PacKOJOTh KOCTOUKY OT aBOKaa0 —
9TO HEBEPOSTHO cI0XHO. OHAa OYEHb TsKesasl.
IToaTomMy 3TO TBepAblil OpelleK, He TpeUKMid
opex, He (YHAYK U JaXKe He KOKOC — TBepxXe
KOKOca, Hey1000BapruMOe YTO-TO JaxKe.

Muxaun Mopo308 nuwiem, Umo KOCMouKa U3 asoka-
00 - amo BepxosHbili cyo.
Jla, HerI0xoe CpaBHEHME.
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N He scem yOaemcs 0o Hezo 0obpamsbcs, 0a? He ecem
no 3ybam.
Hy, ecniu mponoskats, To [1pe3unuym Bepxos-
Horo Cyna, IpeaIoIOXIM.

A 6 ceA3u ¢ smuM éom 4Ymo Xxomesa Chpocums:
y 84aC o4YeHb MHO020 hybaukayuli Ha OKosopU-
Oduuyeckue membl. Bbl nposodume napannens,
Hanpumep, Mexcdy npouseedeHussMu Jlocmoes-
CK020 U apbumpaxcHol pecopmoli, npudymMvleae-
me Hoeble c/a108d. <Apb6umpoyud» - 3mo xce eauwie
uzobpemeHue?
Ha, 1o cinoBo s mpunymai eue B 2014 rogy v
Jaxe paHee, Koraa Beicimii ApOUTpakKHBIN
Cyn B ouyepenHoli pa3 caenaa 4To-TO aHTUap-
outpaxkHoe. Sl Hamucan MaJleHbKYIO 3aMeTKY
B «PBK», 1 c1oBO MPUKUITIOCH.

Jla, mak 6bleaem, Umo Kakue-mo cs108d nyckarm-

¢ 8 obopom u npuxcusaromces. A «FTOHIO» - amo

modce 8awl mepmMuH?
Het, xoHeuyHo. DTO WIMPOKO pacmpocTpa-
HEHHOE B 3amajHoOil JuTepaType 0003Ha-
YCHUEC — «IoCyaapCTBOM OpPraHM30BAHHBLIC
HErocyJgapcTBeHHble oOpraHuszauuu». Ilo-
CMOTPUTEC B <<BI/IKI/IHGI[I/II/I>>, TaM BCE€ O5TO AaB-
HBIM-1aBHO €CTb.

[Oe ebl uepnaeme e00xHoseHUe 018 c80UX hybsu-
Kayul, Komopble 1 HA3bl8al OKOs10pUOUYecKUMU?
Y 8ac 00cMamoyHo MHO20 UPOHUYHbIX, CAMUPUYHbIX
cmamedl. Bol yumaeme MH020 Knaccuyeckol aume-
pamypubl? Kak amo ece npoucxooum?
S MHOTO YUTa B IKOJIC, B MHCTUTYTEC, I1O-
TOM CTaJl YUTATb MEHbIIEC, HO YTO-TO ITOMHIO.
ITpo Toro xe JIocToeBCKOro s Hamucaja J10-
CTaTOYHO OBICTPO, B caMoJjieTe, KOraa JeTes
HECKOJIBKO 4YacOB, 3aHATHCA ObIIO HEYEM.
MHue IIpUIJIa HAa YM aHaJorud, 4 Haydajla Ooy-
MaTh, KaKue elle MOXHO IIPOBECTU Mapa-
snenu. KoneuHo, g He moMHI0 JIoCTOEBCKOTO
Hau3ycThb. B camosieTte 1 Habpoca HECKOJIBKO
OYEBUOAHDBIX Bemeﬁ, BCIIOMHUB €TI0 ITPOMU3BC-
JIEHUsI, a TOTOM, TIPUJIETEeB, OBLICTPO CBEPUJI-
¢S CO CIIUCKOM TMpou3sBeaeHni JJocToeBCKoro
OHJIAlH, ITOCJIE YETO HE COCTABMIIO TPYa Cle-
JIaTh (PMHAJbHBIN TEKCT.
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JoaxceH npusHambcsi, Yymo, Koz0d S yuman smu
aHasnozuu ¢ JJocmoesckuMm, s 8 HEKOMOPbIX Mecmax
oueHb cmesincs. OcobeHHO MHe NOHPAsU/I0Ch NPOU3-
eedeHue «/lopozo 06xo0amcs OemuwiKu». 3mo 6bls10
He 8 bposb, a 6 2/1a3.

Jla, 4TO-TO OH 3HaJI, YTO-TO OH MPEABUIEI.

Hamanvesa Ky3Heuosa cnpawusaem, Kakou eaw /1o-
6UMbIli COB8pPEMEHHDIL POMAH.
DTO 3aBUCUT OT xkKaHpa. Eciu OpaTh OesteTpu-
CTUKY, COBPEMECHHBIX aBTOPOB, S IIepeuMTAall
Bcero AKyHMHa, [1eJleBUH oueHb HpaBUTCS.

Jlasalime sepHemcs K Hawemy 0ecepmy. Bvl Hacbina-

/U asokaoo e baeHoep.
a, BIMBaeM XOJOIHYIO BOIY, MOXKHO JOOaBUTh
MeJI, JMMOHHBIN COK WJIW JIUMOH, TIPY KeJIaHUU
— ameNbcuH, 10710K0. MorypT He Halo KJ1acTh,
MOTOMY UYTO 3TO cMy3u. f mo0GaBui s1670KO.
3anuBaeM 3TUM KYCOYKM aBOKAano, ITOMeIlacM
B OJIeHAep U B30MBaeM.

[Mownu nposokayuoHHble sonpocbl om Muxauna
Mopo3zoea. Moxcem, nyywe 6a100a us asokaoo, Yem
60pombcsl ¢ 6eMpSIHLIMU MeAbHUUAMU? AneKCaHop,
51 06ewaro, Mbl 8epHEMCS K 3MoMy 80npocy, 5 e20 3a-
0aM HEMHO20 no3xce.
Sl Gepy mpo3pauHbIii CTaKaH, BBUIMBAIO TyIa
cMech 13 OJeHaepa, 100aBIsIo KyOuKy abaa. S,
MpaB/a, JieJ He YCIea 3aMOPO3UTh, HO MpeCcTa-
BUM, 4TO 4 ero no6aBui. COTOMUHKY HE MOTY
HaiiTu. BoT 1 cmy3u.

AsniekcaHop, cnacubo. lNomom Halideme COMOMUHKY,
nocse 8ebuHapa He 3abyObme npucsaame Ham ¢pomo.
Cadumecb yO0obHee, y MeHs1 eCmMb K 8aM HeCKO/IbKO
80Nnpocos.

ToTtoBka ueTbipex 0o 3aHs1a 30 MUHYT.

Ecnu 0onzo He 2080pumb, mo MoXMcHO Oaxce 6bi-

cmpee. Tenepb 51 Xouy nochpawuedmb nhpo eawy

6uozpacuo, NOMOMy 4Ymo OHA OYeHb UHMepPECHAs.

Céopbl mbl 8udenu. A Ha amoli ¢pomozpacpuu, Ha-

CKO/IbKO 51 NOHUMGI0, 8bl 3aujuyaeme ouccepmauuro.
B 1999 rony B MI'MMO, cneBa FOpuit Muxaii-
oY KoJlocoB, M3BECTHBIN CIELMATUCT IO
MEXIYHapOIHOMY IPaBYy.

62 | Arbitration.ru

Kakas 6bina mema ouccepmauyuu?
ITpobiema obxoma 3akoHa B MaTepUaJTbHOM
U KOJUIM3UOHHOM TTpaBe. A crieruaiucT no 0o-
X0y 3aKOHa.

ﬂpe@nonazaro, Umo bl yChewHO 3awumuau memy.
Ha, TIPOroJiocoBajIv €AMHOITIaACHO.

Ha cnedyrowem pomo 51 8uricy MHO20 3HAKOMbIX AU,

M3BuHUTE, S MOXBACTAlOCh, XOTS, MOXET, 3TO
HeckpoMHoO. S mmcan auccepTauMio ToOraa,
Korga paspabatsiBanu pasznen VI «MexayHa-
ponHoe yactHoe TpaBo» yactu III I'K. B Tom
MpoeKkTe OblJa CTaThsl MPO OOXOJ 3aKOHAa, KO-
Topasi OOBSIB/ISIIA HEAEWCTBUTEIBHBIM BBIOOD
MPUMEHNMOTO TIpaBa, COBEPIIEHHOTO B 00X0.
3akoHa. Ha Moil B3rjisig, aTO0 aOCOMIOTHO He-
MpaBUibHas, HEKOPPEKTHAsl KOHCTPYKIIMSI.
A mocnan pa3paboTyrMKaMm 3aIMcKy, COMPOBO-
IUB ee BBbIKJIaIKamMu W3 aucceprainuu. Hamo
cKaszaTh, 1 YAWBUJCS, HO OHU TPUCITYIIAIUCH
U CTaThIO U3 IIPOEKTA yOpasu.



Smo pomozpacpusi kagedpol?

Ha, ipoiio 15—17 net, 3To elle B cTapoM 31a-
Huu MI'MIMO. Ceityac daxkyabsTeT mnepeexan
B apyroe mecto. Ha poto Cepreit HukonaeBuu
Jlebenen, Tamapa EBrenbeBHa AOoBa, Enena
ButanbeBHa KabaToBa, Anekceit AinekcaHapo-
B4 KOCTWH M apyrue mperogaBaTeliy.

A 8bl Umo npenodasanu?

MexnyHapoIHOe YaCTHOE MPaBo.

Boel npenodaeanu u napannenbHo 3aHUMAnUCb Yacm-
HoU npakmukoui?

Ha, g1 moien paboTaTh IOPUCTOM €11e Ha TPETh-
€M Kypce: Hajio ObUIO CeMbl0 KOPMUTb, ObLIU
Tsikesble BpeMeHa. S Hadan B 1992 romy — kak
celiyac MOMHIO, 3HAKOMBII 1MO3Bajl Ha cobece-
JIOBaHUE B OpraHMU3allMIO, KOTOpas BIIOCIEI-
CTBUU cTajla (pupmoit «MoHacThIpckuit, 3100a,
CrermanoB & IlapTHepbl», TaK 4YTO C OKTS-
Ops-Hos10ps 1992 roma U3 WPUANYECKOTO OU3-
Heca s He YXOIWII.
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MpoOJeMa B CBSI3M C MTOE3IKOM, C apOUTpaxKeMm,
ero Beipydanu. Korma y MeHs Obljia HEOXKMIaH -
Hask KOMaHIMPOBKA, sI TOXE MOT MOIPOCUTh,
U MEHS MOAMEHSIIM KOJUIETH, TOT Xe AHapeit
WMBanosuy Jlobona unu Mapust AnekcaHapoB-
Ha AHapuaHoBa. B3auMoBBIpyYKa, TOTOBHOCTb
MoMOYb, TaKo# ayx, Kotopblit Cepreit Hukona-
€BUY TIPUBUJ BCEM, OH KaK ObLJT MU3HAYaIbHO Ha
Kadenpe, Tak, MHE KaXXeTCsI, U COXpaHsIeTCs 10
cux nop. Kaxaelit 3HaeT, 4To, CIYYUCh YTO Ha
Kadeape, KOJJIeTu ITOMOTYT.

Bubl u cetiuac npenodaeme?

Jla, Ha MoJICTaBKU.

BpemeHu xeamaem?

Ha, yuurtbiBas, yto 3aHatus 1o MYII Ha ver-
BEPTOM Kypce U sl He OUH ero yurtato. OmHoMy
OBLTIO OBl OYEHB TSDKENO, TTOCKOJIbKY TaM U JIEK-
1IMU, U ceMUHapckue 3aHsTus. Heckombko ye-
JIOBEK Y4YaCTBYIOT, Mbl pacrpeiessieM, KoMy Kak
YI00HO, M B CPETHEM MOJTyJ4aeTCsl OMHO 3aHSTHUE
B Henento. D10 TepnumMo. bbina Obl y MEHS MoJI-

Taxceno 6bin0 hpenodasamb U 00HOBpPeMeEHHO pabo-
mamo 8 topuduyeckoli pupme?
He ouensb. [leno B ToM, UTO 3aBeAyIOLIMIA Ka-
denpoii Cepreit HukonaeBuu Jlebenen, Tmo-
CKOJIbKY caM OBbUI MHpaKTUKOM, (opmupoBall Xopowo, som euje omozpadus - 30ecb A Y3Ha
MpernoaaBaTeIbCKUI COoCTaB cieayomuM o0- JImumpus [asvioeHko, EneHy AnekcaHOposeHy BuHo-
paszom. OH Opan Jromeit, KOTOpble CKJIOHHBI 2pddosy. A Kmo cmoum psiooM ¢ eamu’?

Hasl cTaBKa, ObLIO ObI B ABa pa3a 6osblie. MHorma
TSDKEJIO U3-3a APYTUX e, HO BCe-TaKM Ipex XKa-
JoBatbesl. He Mory ckaszarb, 4To OueHb TSIKENIO0.

K TIPAKTUYECKOI NEeITeIbHOCTH, a HE IPOCTO
K TEOPETU3UPOBAHUIO, TTOCKOJBKY U CaM MO-
HUMaJI, HACKOJIbKO IIpaKThKa BaxkHa. M 1ipu
5TOM, KOHEYHO, OHM JOJLKHBI OBUIM MCIIBI-
TBIBaTh TATY K Teopun. Ho, moHnMasi, 4to BCe
JIIOOM 3aHAThle, OH, 00jamasi HeCOMHEHHBIM
ABTOPUTETOM B WHCTUTYTE, YMEJ IMPOOMBATH
JIOTIOJTHUTEIbHBIE MecTa. Mim  moroBapuBa-
JIUCh TAKUM 00pa3oM, 4TO KTO-TO paboTaeT Ha
MTOJIHYIO CTaBKY, KTO-TO Ha IOJIOBUHY CTaBKH,
KTO-TO Ha 4eTBepTh. Sl 0HO BpeMs paboTaj Ha
MTOJTHYI0, HO TIOTOM, YTOOBI ITPUBJIEKATh MOJIO-
IBIX CIICLIMAIMCTOB, Mepellea Ha ITOJCTAaBKMU.
HApyryio IOJIOBUHY CTaBKM MOXKHO OBLIO OT-
Jath KoMmy-To elne. Ha kadeape moaeii 0bL10
HeMaJlo, U 3TO TOMOTajlo paclpeAc]UuTh Ha-
rpy3ky. Korma y mnpenomaBaTensi Bo3HUKasa

Ecnu He ommbatock, 3To otel JIMUTpus.

[loHamHo. Odma ¢domozpacus kakyr eexy eaweli
JICU3HU ommeyaem?

HOmutpuii JleonunoBud JIaBbIAEHKO — €IWH-
CTBEHHBI aCHUpaHT, KOTOPBLIA TIOA MOUM
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PYKOBOACTBOM 3allIMTUT JUCCEPTALIAIO.
Bce octanbHbIe 110 (I)PIHVHHHOPT YEPTHI HE JOIIN.

He abioepucanu?
Ckopee, na. JleBylIKM 3aMyK BBIXOIWIHU, MO-
TOM JIeTH, a OCTajibHble Opocanu. OH eauH-
CTBEHHBIN U3 3aIUTUBILIMXCS 0] MOUM PYKO-
BOJICTBOM.

A Ha smoli pomozpacuu ymo 3a cobbimue?

9to wouneit Ceprest Hukonaepuua Jlebenena
B 2009 romy. Otmewanu ero 75-ymeTue.
910 BMI'MMO. MBI ellie KHUTY C ero TpyaaMu
U3nanu.

Ha cneoyrweli pomozpacpuu bl onsime ¢ IMmumpu-
em [lasviOeHko. A suncy Imumpus Jlosvipesa. Ho, Ha-
CKO/IbKO i NOHUMAI0, 8 MOm MoMeHm ebl pabomanu
8 «MoHacmvlipckuti, 3t06a, CmenaHos & lNapmHepbi»?

i ]
Het, yxe Her. Bto KoHpepeHu-3an TIIII,
IlIe MPOXOIMIIa IIPE3eHTALIMSI KHUTU O TIPaKTH -
Ke Mopckoii apouTpaxkHoil KoMuccuu. JImu-
Tpuii JIaBBIACHKO JEPKUT €€ B pyKax. DTO yXKe
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BTopas nmosoBuHa 2000-x romos. A nmpekpaTui
paborath B ¢upmMe «MoHacThIpckuii, 31004,
CrenanoB & ITaptHepsl» B 2002 roay.

Toz20a uce 8bl c030a1U cObCMBeHHY upMy, 0a?
Ha, B 2002 roay, XOTs 3aperMCTpUpOBaAIU €€
(Tom yiIes Ha BCSIKME PETUCTPAllMOHHBIE MO-
MeHTHI) B 2003-M.

A nouemy bl ywisiu om MoHacmeipckozo? Tam He Oe-

141U 8dc hapmHepoM, He sudesiu hepcnekmue usau

€80600bl Xomesocb? Ecau He cekpem, nodesumecs.
Hecxkonbko dakTopoB coBnago. Mbl B TO Bpe-
MsI (He TOJIBKO sI, HO U MO mapTHep, AMuTpuii
HukonaeBuy YepHAIKOB) y>ke MHOTO BpeMEHU
npakTukoBaiu (s 10 jieT, OH MOMEHbIIIE), OITbIT
MOSIBWIICS, 3HaHMS. M KaK 0OBIYHO, TAKHE YXO-
JIbI TIPOMCXOMST M3-3a pa3HOIJIacuii, U3-3a He-
MMOHUMaHUsI. MBI B TO BpeMsl BBIUTPAIN PSII
KpYyMnHBIX ae B pamKkax rpoekta AO «CeBepHast
HedTh» — B Havane 2000-x ObL1a cepust rpoM-
KHX CyIeOHBIX ITPOLIECCOB, KOTOpPhIE OCBella-
JIUCh YyTh JIM HE B Kax1oM HoMmepe «Kommep-
caHta» i «Bemomocreii». 1 B kKoHue 2001
roja, ITOCJEe BBIMTPHIIIA BCETO, YTO TOJIHKO
OBLIO MOXKHO, MbI PACCYMTHIBAJIM, UTO HAC KaK-
TO TTooHIpsAT. Ho Koraa MoHSIIM, YTO 3TOTO He
MPOM30IET, MOCKOJIbKY CUMTAIOCH, YTO pabo-
Ta cejlaHa B paMKax BHYTPEHHMX JOTOBOPEH-
HOCTEl, y Hac MOSIBUJIOCh HEKOE HeIOyMeHUe.
Tak BBIIIIJIO, YTO TOJIBKO MBI BEJIA 3TOT IIPOEKT,
OOIIATUCh C KIIMEHTOM, APYTHE MapTHEPHI ca-
MOYCTPAaHWJIUCh — 3TO HEIPAaBUJIBLHO, KCTaTU
rosopsi, obu10. M pykoBoactBo AO «CeBepHast
He(dTb» Ha OYEepeIHOM COBELIAHUM HaM CKa-
3aj10: «A 4yTo BbI TaM pabotaete? Ilepexoaute
K HaMm, OyaeTe y Hac paboTaTb». MBI cKa3aju:
«Het (a MBI yke amBOKaThl B TO BpeMsI ObLIN),
MBI He TIOMIEeM K BaM KaK HaeMHBIC COTPYIHM-
KM, a BOT KaK HE3aBHCHUMBIEC ITOCTABIIUKM YC-
JIYT, HaBepHoOe, corjacuMcs». BoT Tak coBmajo:
HEITOHMMaHWe BHYTPU (GUPMBI, HEYIOBJICT-
BOPEHHOCTh, BHYTPEHHSISI BO3MOXHOCTh JIBH-
raThbCsl BIIEPE — BCE HAJOXMIOCHh Ha TIPeIio-
>KeHWEe KJIMEHTA, TaK 4YTO MOXHO CKa3aTb, YTO
JIMOO KJIMEHTa MBI «yBeJIW», IMOO KIMEHT Hac
npuriacua K cebe. EMy, KoHeuHO, 3TO OBLIO



BBITOJTHO, TIOTOMY YTO HaM OH ILJIATHUJ MEHBIIIE,
yeM Mpeablayieid ¢hupMe, MOCKOJbKY Halla
opraHusaiusi Obula MoJioas, HauMHarouasl.
Ho Hac aT0 ycTpauBaso: 1eHer Bce paBHO ObLIO
0oJIbllle, HEXXEIM MBI TOJydaau paHbIlIe B Ka-
YecTBe 3apruiaThl. Tak Mbl 0Ka3aJuCh Ha BOJb-
HBIX XJ1€0ax, O YeM BIIOCJICACTBUU s HE Kajell
HU OJTHOTO JTHSI.

A ceoro topuduyeckyto ¢upmy co30an (3mo 6biso
6 benapycu, 8 MuHcke) Ha 10 nem paHowe, 8 1992
200y, Modcem 6bimb Oaxce 8 1991-m. A menepb, Koz-
0a ¢ Monodexcbio paszzoeapusaellib, OHU 803paxca-
tom: Hy, 3mo 6biau 1990-e - Hauano 2000-x, celiuac
yae Heso3MOMCHO €030dMb COBCMBEHHYIO (UpPMY,
NomMoMy Umo KOHKYpPeHUUs Makas, Ymo Ha pbiHKe He
B80MKHelWbCH.
Bo mHorom onu npassl. B 1990-¢ rogs! (s1 mpe-
KpacHO ITOMHIO, s 3acTaJl HayaJlo — He caMoe
Hayajlo, HO OTHOCHUTEJIbHOE Hayajio IOpUIu-
YecKoro OW3Heca, 3TO AEHCTBUTEIBHO OBLI
OyM) ObLIO Mpolle: TaM MajaKy BOTKHMU B My-
CTbIHE — OHa mpopacreT. JII00oit IopuCT, Taxe
HE caMbIX OOJBIINX 3HAHWI WJIM OITbITA, MOT
HaWTH KJIMEHTa, paboTy, U 3TO MPOIOJIKAIOCH
1o 2008 roga. D10 ObLT IEHCTBUTENBLHO TaKOM
OnarompusITHBIN mepuon ¢ KoHua 1980-x, 30-
JIOTOE BpeMsI IS 1opucToB. [opasmo jierue, uem
ceituac. He ObUTO BMelIaTeIbcTBa rocyaapcTBa
B mpodeccuto. He ObLIO Takoil KOoppymnuuu,
KOTopast eCcTb cerogHs. [103ToMy HaUMHAIOIINIX
IOPMCTOB MOXKHO TTOHATh. [Ipolie ceifuac Tem,
KTO yXe IPUOOpeJT OMBIT, Y KOI0 eCTh CBSI3H,
KJIMEHTBI, UM Jierye oTaeauTbes. Kak Mbl BU-
UM, B TIOoCJIeIHee BpeMs Bce 0O0JIbllie U OOJIbIIIe
BO3HUKAeT (pUPM, CO3JAHHBIX TEMH, KTO YXKe
MMEET OIIBIT, KIIMEHTYPY Y TOTOB ITOIPOOOBATh.
W, MoXeT, y HETo U BapMaHTOB OOJIbIIIE HET
— TIPOCTO TIPUXOAUTCS YXOOUTh M CO3IaBaTh
CBOIO (PUPMY.

AnekcaHop, ewe 00HYy ¢homozpacuro Xouy NnoKa-
3amb. Mo, KAK S NOHUMAl, hocse ebicmynseHus
8 KoHcmumyuyuoHHoM cyde. Ymo amo 6bls10 3a 6bl-
cmynneHue?
D10 51 B 2012 roay mpeacTaBiassi MHTEPEChl MOo-
psnka 100 nenmyratoB TocynapcTBeHHOI JIymbI
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Mocne BbicTynneHua B KOHCTUTYUMOHHOM cyfe

B KoHcTtuTynimoHHomM cyne. Bel MoxeTe cebe
npeactaButb — B To Bpems 100 memyraToB
TocynapctBeHHoOI JlyMbl MoOrnu cebe Takoe
MO3BOJIUTh, 3TO OBUIO OKOHYAHWE MEIBEICB-
CKOTO TIpe3uaeHTCKOro cpoka. OHHM, MOXKHO
cKazaTb, B30YHTOBAJIMCH, TTOANMMCAIN obOpalle-
Hue B KOHCTUTYUMOHHBIN Cyd, HE corialia-
SCh C MPOTOKOJIOM O mpucoenuHeHun Poccuu
Kk BTO. OHu He oTBeprajim Wael0 YJIEHCTBA
B BTO, onu cuuranu, 4to 310 BaxkHO. Ho mipen-
JlaraJiv TIOJIOMTH K BOTIPOCY O TIPUCOEAMHEHNUH,
Tex 00s13aTeabCTBaX, KOTOpble OepeT Ha cebs
Poccust, Gonee B3BElIEHHO, MOTOMY 4TO UM
JlaJTi 03HAKOMUTBCS ¢ TOKYMEHTaMU OyKBaJIb-
HO 3a ABa-Tpu JHS. To ecTh HEBO3MOXHO OBLIO
HUYero oocyauTb. 1 KOMMYHUCTBI BBICTYTUIN
MOTOPOM 3TOTO Tpoliecca. A g B TO BpeMsI Ha-
nmucaj HecKoJbko crareil mo BTO. MeHst nnTe-
pecoBajl O4eHb Y3KUA acreKT MPUMEHUTEIBHO
K obs3arenbcTBaM Poccuu B BTO — TonbKo
MO CEKTOpYy IOpUIMYECKUX YCAyL A oty Temy
[JIyOOKO M3ydall, YuTaJl MHOCTPAHHYIO JIUTE-
paTypy, Hammcaa HECKOJIbKO MaTtepuanoB. Pe-
JiepaJibHON TiajaTe aaBOKATOB CO/ECTBOBA
B 9TOM BoTMpoce, ¢ MMUHIOCTOM MbI BEJIM TIEpe-
MUCKY, TOBOPS, YTO HEJIb3sl IPUHUMATh TaKue
00s13aTeNbecTBa B chepe IOPUANIECKUX YCIYT.
DT0, MpaBaa, HUKAK He roMorjo. Ho nemyra-
THI YBUJCAU MOU TYOJMKAIIUM U TIPEITOXUIN
MOy4acTBOBaTh B Ipoluecce. JleHer 3ariaTuim
HEMHOTO, 3TO ObUI YMCTO UMUIKEBBIN MPOEKT,
HO BechbMa MHTepecHbIW. Kcratu, mpumeHm-
TeJbHO K apOMTpaky TaM BCTal OAWH BOIPOC,
TEPMUHOJIOTMYECKUI, I €rO CTIeIIaTbHO BhIIE-
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. 2ZKanoOy MOXKHO IMOYUTATh, OHA BBIJIOXKEHA
Ha HaileM caiite www.kslitigation.ru. OHa 1o-
CTpOEHA Ha apryMEHTAIlUM, CBSI3AaHHOM C CeK-
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nepen BTO, ckazaB, 4TO B JaHHOM KOHTEKCTE,
YUHUTBIBAss OCOOEHHOCTh CUTYalllH, 3TO, KOHEU -
HO K€, TOCYIapCTBEHHBIE apOUTpakKHBIC CYIbI.

TOPOM IOPpUANYCCKUX YCIIYI. ITOCKOJIbKY A 9Ty

TeMy MpopaboTa Jydllle BCEro, BCe CTpaHHO- Y MeHs ecmb eule napa ¢omozpagul, a nomom
CTH U HapylleHUs, KOTOpble ObUIM JOMYILIEHbI, 5 X0ouy 8ce yce K apbumpaxcy nepelimu, nomomy
B 3Xaj00e OImMcCaHbl UMEHHO B 3TOM paKypce. Umo oyeHb MHO2UX sto0el 3mo UHmepecyem. 30ech,
U onna u3 ommoOoOK, KoTopast Oblia COBepllieHa A Mak nhoHumato, ebl ¢ CepzeemM Hukosnaesuuem Ha
MpY MPUHSITUM 00s3aTeNIbCTB B XOAE MpHUcoe- nodnucaHuu PommepodamcKux npagusn.

auHeHuu Kk BTO, 310 To, Kak mepeBesu clioBa
«TOCYIAapCTBEHHbBIE apOUTPaXKHbIE CYIbl» MPU-
MEHUTEJIbHO K BO3MOXHOCTHU 11 MHOCTpaH-
HBIX aJBOKATOB M IOPUCTOB TIPEACTABISATH
MHTEPEChl B POCCUMCKUX cydax. 3acTtapesas
OLIMOKA: CJI0BA «IOCYIapCTBEHHbBIC apOUTpaK-
HbIE CY[bl» MEPEeBEIU, HECTOXKHO TOHSTh, KakK
«arbitral tribunals».

U yem 3axkoHYunocw 0eno?

Ecnu BeI 0OTKpoeTe mToctaHoBieHue KoHcTury-
uoHHoro cyaa Ne 17-T1, BeiHeceHHoe B 2012
Toly, TO YBUIUTE, YTO OH, KOHEYHO XK€, MpU-
3HaJI, 9YTO BCe HOPMaJIbHO, HUKAKNX Hapylle-
HU HeT. [IpryeM OH ellle COBEpIIMI XUTPHINA
¢uHT. OcnapuBanoch mnpucoenuHeHue Poc-
cun K BTO, Kxorga mpoToKoJI elle He TMpoIien
nojsHyo Tpouenypy parudukanuu. M KoH-
ctuTyIoHHBII Cyo B CBOEM ITOCTAHOBJICHUU
Hamucasa o uToraM ciyiiaHus (a Bce ObLIO ce-
PbE3HO, OH 3allpallliBajl MHEHUE APYTUX JINIL,
JIOJITO  CJIyIIajl, BHUMATEJBHO), YTO MHOTHE
BOIIPOCHI, TTIOCTABJICHHbBIE AeITyTaTaMu, IIPOBE-
PSITh paHO, TTOCKOJIbKY JOKYMEHT ellle He CTajl
00s3aTebHBIM 111 Poccuu. D10 ObLT OAMH U3
JIOBOJIOB: MPUXOAUTE TOTOM, TIOC]e paTUudu-
kauuu. Korma mpoTokos paTUdULIMpOBAH,
JEITyTaTbl-KOMMYHUCTBI  OTISITh  TTOIBITAINCH
OCITOPHUTh BOIIPOCHI, KOTOpble KoHcTHUTyIIM-
OHHBIN cya oTKaszajcsl paccMoTpeTb. M momy-
YWIM OTKa3HOE oIlpeaesieHue 0e3 MpoBeaeHUs
3aceganust. KOHCTUTYLIMOHHEBIN Cy[ B 3TOT pa3
ckazan: «Boo0ie-To y MeHsI HeT KOMIIETeH-
LIMA TIPOBEPSTh 3TU BOIPOCHI B OTHOIICHUU
MEXIYHAPOIHBIX JOIOBOPOB B YCJIOBUSIX, KOTIa
OoHU yxke patudunupoBanbl». M kctatn, KoH-
CTUTYLMOHHBIN CyI JaJl TOJTKOBAHUE MOHATUIO
«arbitral tribunals» B obs3aTenbcTBax Poccun
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Ha, oH yyacTBOBaJl B UX pa3padboTke. DTo Oblia
odumanpHag epeMonns moamucanus. Cep-
reit HukoymaeBuu Tygma moexan KakK yYaCTHUK
paboueit TPYMITBI, a I IPUCOCIUHMIICS, YTOOBI
IMOCMOTPETh, KaK MOANNCHIBAIOT MEXKIYHAPO/ -
HBIE IOTOBOPHI. bBITO MHTEpECHO.

A 3mo, HACKO/IbKO 5 NOHUMAK, KAKol-mo Kopnopa-
MmuseHbIlU pempum eaweli pupmbl?

Ha, 3To B HUIOHE, JeT ceMb Ha3aa. MBI BeleXaJIn
Ha TIpUpOAY JAJIsl Mpa3aHOBAHUS AHS POXKICHUS
Hauiei (pupmel.



CkosbKo topucmos celiuac pabomaem e saweti pupme?
l'[op;[zu(a TpUALIATH.

A CKos1IbKO napmHepoe?
ITate. bouto 1mecTs, gaxke ceMb, HO ABOE YIULIU
U CTaJIM MHXayCaMU.

Borocb cnpocums, CKOAbKO NapmHepos dceHUWUHbI?
Hwu onnoii.

CneuyuasnbHo ux He npodsuzaeme?
Her, BoBce HeT. Tak moayuyaetcsa. Ho g Hane-
I0Ch, UTO OYAYT.

OOuUH u3 yyuacmHukoe Hanucas, Umo y eac abbpesu-

amypa ¢upmel - MYTI1. MexwdyHapoOHoe yacmHoe

npaso. 9mo c/y4yaltiHo Mak NoaAyYuaoCh?
AOcomoTHO. { BaMm OoJibIlle CKaxy: MEHSI 3TO
camMoro mo3adaBuiio B cBoe Bpemsi. Eciu Bbl OT-
KpoeTe KapTy BapiiaBel, To oOHapyXwurte, 4TO
TaM eCThb paiiOH, KOTOPBIi Tuiiercs Muranow,
yuTaeTcs, Mpapaa, Mo-TMoJbCKU «MypaHyB». [1o-
rajaiitech, Kak Ha3bIBaeTCsl COCEAHMIT palioH?

Kak?
«YepHsikyB», nuiietcst Czerniakow.

Hy umo s mozy ckasame - ebl yiuce eMecme ¢ Yep-
HSIKOBbIM UMeHUe npuobpesu e Bapwase, ocmanoce
MosbKo hepebpambcs.
Jla, 5T0 UCTOPUYECKUIA (PAKT, 1 HUYErO HE TIPU-
JIYMBIBAIO.

A eepwo eaM. Bom sma domozpacpus, HACKObKO
A noHUMar, ¢ eeHckozo Vis Moot, nomomMy umo ece,
KMo mam 6bis, 6e3ycsn06H0, NOMHAM 30aHue opuou-
yeckozo paxkysnbmema BeHckozo yHusepcumema.
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Dachgeschoss 3To Ha3bIBaeTcsl, 3Tax IO
Kkpoitieid. Mol ¢ Auapeem MBaHoBuueM Jlo-
b6omoit 1 Mapueit AnekcaHapoBHOUM AHIpua-
HOBOM M CTYIEHTHI C3a/11.

A peka JlybsaHka? Bel ckazanu, ymo ecmb Kakasi-mo
3ameyamesibHAs1 UCMOPUS, C8513aHHAs ¢ amoti pekoli?

DTa pedyka HaXOIUTCS MO jJopore Mexay Bert-
JIyTOii M MoceaKoM BapHaBUHO, KOTOPBIA U3-
BecTeH u3-3a BapHaBbl Bemmyxckoro. A mo-
exaJl TyJa Io JejaaM HUCTOPUYECKUM, B apXUBe
KO€-4TO MCKaJl B MECTHOM My3ee€ (3TO OTHENb-
Hasi MHTEpecHasl TeMa) W YBMIEI 3Ty PEuKy.
A caMm He 3HaM O Heil, ocTaHOBWJICS, C(HOTO-
rpacdupoBajcs, 4ToObl pa3birpaTh 3HAKOMOTO.
3HakoMblii padotan B TIIII. B To BpeMst MmeHs
WUCKJTIOUUJIN U3 CITMCKa apOUTPOB, a 3TOT 3Ha-
KOMBI UCHBITBIBAET MCTOPUYECKUIT HHTEPEC
KO BCEMY, UTO CBSI3aHO C YEKMCTaMU, OpraHa-
MU rocoezonacHocTu. OH ¢ HUMHU, OE3YyCIOB-
HO, HE COTPYIHWYAET, HO MHTepecyeTcs, s
HEro 3T0 BaxHO. S pelus ero pa3sirpaTh, 3B0-
HI0 U roBopio: «Chayiaii, g ceituac Ha JIyosiH-
Ke, 3Haellb?» A B 3TO BpeMsi MHE HaMeKaJu,
MOJI, y TeOs1 OyayT mpoOsieMbl, TOOOH 3anMHTE-
pecyloTcs, Te0s1 BBI3OBYT U T.J. S pelini aTuM
BOCTIOJIb30BaThCS, BOT U MO3BOHWJI €My HacueT
JIy6sitHku. OH HEeCKOJIbKO YIUBWJICS, TOBOPUT:
«Hy 1 xak TaM?» «Tbl 3Haellb, XOJOAHbBIN MpU-
€M, XOJIOJHO 37eCh», — OTBevarw. Tak erre mo-
LIYTWI, a TOTOM TIprciall hoTorpaduio, YToObI
OBLIO SICHO, YTO 3TO ObLJIA IITYTKA.
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Mol ewe Kk JlybsiHke sepHemcs. Bom sma ¢pomozpa-
¢hus, HACKO/1bKO S NOHUMAI0, KaK pa3 C8A3aHa ¢ 60/1b-
WwuM OesioM, Komopoe 8bl 8esu?

68

Ha, ato AO «CeBepHast He(dTb», HaIll TIEPBBIA
KeHT. Ecim BBl apXuBHBIE BBITyCKM «Bemo-
mocTeil» unu «KoMmmepcaHTa» OTKpOeETE, TO
YBUAUTE, YTO 3TO OBLIO TPOMKOE A0, Hauajlo
2000-x rogoB. AO «CeBepHast He(hTb» BbIUTpaA-
JIO TeHAep Ha OoraTble MecTopoxkaeHus Bana
TamOypueBa B HeHelilkoM aBTOHOMHOM OKpYTe.
Breimn mecsaTku cynmoB B pasHbIX Topomax Poc-

CHU, YrOJIOBHBIE Aesa. Mbl B KOHIIE KOHIIOB
BBIMTPAJIA BCE ATHU JieJIa B TOCapOUTpaxe U Cy-
Jax oo1ei ropucIukKuuu. BepxoBHBI cya Bce
3aKa3HbIE PEIICHUST B palOHHBIX CyaaxX OOIIei
IOPUCAUKIIMA OTMEHU, TaM 00ECITEUNTETbHBIX
Mep ObLu aecaTku. Ho, mockonbky Bce Kpym-
Hble HETSIHBIE UTPOKHU BbICTyHaau MpoTuB AO
«CeBepHast He(hThb», HEOOIBIIONH HE3ABUCUMOM
KOMMaHWU, Mbl, BBIMTPaB BCE JAeja, CTOJKHY-
JINCh C T€M, YTO OJIMH W3 3aMOB TIpejcenaTesist
Briciiero Apoutpaxnoro Cyma mo BceM Ha-
MM BBIMTPAaHHBIM TIpolleccaM TPUHEC TPO-
TecThl B [Ipe3uanym Boiciiero ApouTpaxkHoro
Cyna. Yxe OblJI0 Ha3HAY€HO CIyIIaHWE B STHBA-
pe 2002 roma, u Bce MOHMMaJH, YTO BCE, UTO MBI
BBIMTpAU 3a TpW roga, OyaeT orMeHeHo. Ho
aKIIMOHephl OYKBaJIbHO 3a ABa AHs 10 HoBoro
rojia Bech cBoM OusHec npoaanu «PocHedTH».
Koneuno, npoganu ¢ nuckontoM. Ho BapuaH-
TOB He ObLIO: MO0 MPOUTPHIBACIIL BCE, JIMOO
npojaellb ¢ IUCKOHTOM. Jloramaiitech, 4TO
ObUIO MEPBBIM TMPOLECCYATbHBIM E€UCTBUEM
9TOr0 3aMIIpea, KOrjaa 3aKOHYMIMCh HOBOTO/I-
HUE TTpa3THUKU?

Pacckamcume.

OH 0T03BaJjl CBOU MPOTECTHI.

[Jymaro, 3mo uucmoe cosnadeHue.

ITpomomkeHre MHTEPBBIO YUTANTE B CleAylolieM HoMepe Arbitration.ru.
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MHmepebto nposen
Baaoumup Xeaneli,
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We are pleased to announce that the latest edition of the Baker McKenzie Inter-
national Arbitration Yearbook is now available. This year, in recognition of both
our clients' preferences for soft copy material and our commitment to sustain-
ability, the yearbook is being published electronically via our Global Arbitration
News blog, rather than in hard copy.
This new edition reviews important developments in arbitration over the past
The year across 43 jurisdictions, including:
Baker McKenzie » The increasing use of artificial intelligence and technology in arbitration
International * Increased risk for investors posed by nationalization
Arbitration Yearbook +  The ongoing uncertainty around the future of intra-EU BITs following

the European Court of Justice’s decision in Achmea
* The continued push for procedural efficiency
You can access the latest edition of the International Arbitration Yearbook
at https://globalarbitrationnews.com/iayearbook2020/
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