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B 2018 roxy ucnomHunochk 60 ner Hbio-Mopkckoii
KOHBEHIIMU O NMPU3HAHWUM Y TIPUBEACHUM B UCITOTHE-
HUE MHOCTPAHHBIX apOUTPAKHBIX PEIICHUIA.

ApOutpaxkHasi Accollaliidsi BBINTYCTUJIA KHUTY, IIO-
CBSIILIEHHYIO BOMNpOCaM MNPU3HAHUS W MPUBUACHMUS
B MCIIOJJHEHWE WHOCTPAHHBIX pEIIeHUI, ocrapuBa-
HUS U UCTIOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pellie-
Huii B Poccuu u crpanax 6eiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEMHBIN KOMMEHTApUI K Hb}O—VIOpK—
CKOIf KOHBeHIIMH, EBponeiickoii KOHBEHIIMU O BHEIII-
HetoproBoM apoutpaxke 1961, AITIK, IIK u 3ako-
HY O MEXIYHapOIHOM KOMMEpPUYECKOM apOUTpaxe.
B xHure takxke noapoOHO OCBElLIEHbl OCOOEHHOCTHU
MPaBOBOTO peryiupoBaHus B crpaHax ObiBiiero CCCP.

VHUKaIBHON  OCOOEHHOCTBIO U3JAHUS  SIBJISIET-
Ccs TOIPOOHBIM CTAaTUCTUYECKMI aHalln3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCITapMBaHWM, TTPU3HAHUU
1 TIpUBEICHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui 3a ociieqHue 10 JeT.

Tsepawiii neperuiet, 1000 ctpanui, Tupax 1000 sk3.
B 2019 nnanupyeTcsd u3gaHue KHUTY Ha aHTIUICKOM
S3bIKE.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
An English language version will be released in 2019.
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‘VBaxaemble Kosteru!

SI Hageroch, UTO 3TOT HOMep Arbitration.ru OyAeT AJ1 Bac TaKUM XKe MHTePECHBIM, KaK U MPeAbIIyLINE.
OcobeHHo 51 661 mopekoMeHaoBad ctaThlo npe3uaeHTa Cyna ICC o pa3BUTUM MeXIyHApPOIHBIX CTaHAAP-
TOB JIJI1 apOUTPakKHBIX CyI0B. DTOT MaTeprall 0COOEHHO akTyaseH misg Poccuu, rae pecopMa, OCHOBHOM
HIeeil KOTopoii CTajo TOCyIapCTBEHHOE PeryaMpoBaHKe TPETEMCKUX CYIOB, 3alllla B TYMUK W MOPOaMIa
MHOXECTBO 3J10yIoTpeOseHnit. Brieyatiser u nHdopmanus o pa3Butuu apoutpaxa B Kutae u [oHkoHTre.
ITopaxkaeT He TOJIbKO MHOT0O0Opa3re 1 KOJIMIECTBO apOUTpaKHBIX MHCTUTYTOB, HO TaKXKe CTaTUCTUKA pac-
cMaTpuBaeMbIX UMM nej1. [TpusaTHOTrO UYTeHMS!

Dmitry Artyukhov
Arbitration.ru
Editor-in-chief

Dear readers, welcome to the 12th issue of Arbitration.ru. One year ago I presented the first hard copy
of our magazine at EEDRF-2018 in Minsk. A year after, last week I was kindly given an opportunity to sum
up our magazine's annual statistics at EEDRF-2019. What are they?

Over the last year, our small team has published more than a thousand pages, namely 1007, and 188 ar-
ticles. More than 95% of those texts have been written specially for our magazine. We covered 9 jurisdictions

— from Russia to Canada.

In the 12 issues, we have tread the path from a concept to an established source on arbitration in Central
and Eastern Europe referred to by speakers of the forum in Minsk.

It is for sure that our magazine will be expanding and gradually attract more authors from practices adja-
cent to arbitration — litigation, taxation, bankruptcy, quantum and construction expertise, and more.

We welcome new partners and sponsors. Join us to have your say in the arbitration world!

September 2019, N28 | 5
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STANDARDS FOR

ARBITRATION INSTITUTIONS

Keynote address

by Alexis Mourre, President of the International Court of Arbitration,
International Chamber of Commerce (ICC)
at GAR Live Istanbul (20 June 2019)

he topic that I will address today is the le-

gitimacy of arbitral institutions, the market

in which they operate, and the role they need

to fulfil to ensure the integrity of arbitration
as a global system of justice.

And as a starting point for this discussion, we
should consider the recent history of international
arbitration and the mutations that we are witnessing
in our practice.

There has been a lot of emphasis in recent times
on the golden age versus the backlash, and whether
winter is coming in arbitration.

As much as there may be some merits in this
Game of Thrones discussion, I would suggest that
it does not really help to understand the profound
systemic changes that arbitration is now living and
how they will affect the role of arbitral institutions
in the future.

Let me quote what Stephan Schill said
in a presentation he made at the Miami ICCA Con-
gress in 2014:
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“the discourse on legitimacy within international
arbitration is too focused on the function of arbitra-
tion as a mechanism to settle individual disputes,
disregarding the increasing importance of interna-
tional arbitration as an institution of transnational
governance”.

Schill, I submit, is right. He is right is saying that
international arbitration is no longer a mere dispute
resolution technique, which only displays its effects
between the individual litigants and exclusively rests
on party autonomy. Arbitration has become the pre-
dominant, if not in certain industries the exclusive
way, of resolving international disputes.

Because the boundaries of arbitrability have ex-
panded, there are more and more domains of human
activities in which it is allowed to arbitrate.

Only to cite a recent example, the Supreme
Court of Canada will soon have to decide whether
disputes between Uber and its drivers can, as decid-
ed by the lower judge, be arbitrated. In many fields
of industry, as Lord Thomas emphasized in his 2016




lecture, awards have become the main, if not the ex-
clusive source of jurisprudence.

The lex maritima, the lex sportiva, but also con-
struction law, in particular when the FIDIC books
apply, as well as the lex petrolea or space law as far as
the operation of satellites is concerned, are in a very
large measure the product of arbitral jurisprudence.

International commercial arbitration has also,
since long, spilled over the boundaries of private dis-
putes, with an increasing number of cases involving
States and State owned entities, thereby affecting
the public interest in pretty much the same way as an
investment arbitration.

Corruption claims, allegations of human rights
violations, or claims related to carbon emissions and
environmental breaches, are increasingly frequent
in arbitration, as recently shown by an ICC report
on arbitration and climate change.

In the field of investment protection, in spite
of the widespread criticism against the current sys-
tem, arbitration remains the universally accepted fo-
rum.

There is certainly a trend toward a much more
diverse and multifaceted offer, with multilateral
courts, FTAs and new generation of BITs coexisting
with older treaties. But on the global basis, there will
be no return to diplomatic protection or to the Calvo
Clause, and arbitration will certainly not disappear.

Stephan Schill says that arbitration has become
an institution of transnational governance. I would
perhaps nuance that, and say that it has become
a transnational system of justice.

It is an autonomous and largely self-regulated
system of justice, with its own soft law of procedure,
its values, its institutions and its community of prac-
titioners and academics. As such, it plays a funda-
mental role not only in the regulation of the global
economy, but in the very functioning of the society as
a whole. This is why questions of transparency, ethics
and diversity have become so important for the legit-
imacy of international arbitration as a global system
of justice. It is a global adjudication system of which
arbitral institutions are the backbone.

That is why without robust, ethical and experi-
enced arbitral institutions, there can be no trust in ar-
bitration. Institutions have supervisory authority over
the arbitration. They play an important rule-making
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role, thus contributing to the creation of the transna-
tional soft law applying to arbitral procedure.

They have a fundamental responsibility in es-
tablishing the standards that they expect arbitrators
to abide with in their conflicts disclosures. They also
are the only bodies able to enforce in a meaningful
way ethical rules for arbitrators and counsel.

In sum, arbitral institutions provide a regulatory
framework that allows arbitration to be seen as a struc-
tured, predictable and transparent system of justice.

But only robust and legitimate arbitral institu-
tions can enforce these rules and give transparency
and predictability to the system, in a way that is such
as to establish a sufficient level of trust on the part
of States and the general public.

When we look at the recent history of arbitration
in the past two or three decades, what we first see is
a clear shift from ad hoc to institutional arbitration.
Global arbitral institutions have emerged. Thirty
years ago, the ICC was the only arbitral institution
having a truly international dimension. This is now
no longer the case.

The former London Court of Arbitration was
rebranded as the London International Court of Ar-
bitration in 1981. HKIAC was created in 1985, fol-
lowed by SIAC in 1991, and both have become pow-
erful regional, if not global, players. The ICDR was
established in 1996. UNCITRAL arbitration has also
to a certain extent institutionalized itself, in particu-
lar with the new 2010 Rules, with the increasing role
of the PCA as appointing authority.

What we are seeing now, however, is also a trend
to the regionalization of international arbitration.

While twenty years ago, arbitration would natu-
rally be perceived as global, because it rested on a uni-
form procedural model and common values, there
is now a certain surge of regionalism, as expressed
for example by the interest raised by the Prague Rules,
in reaction to a perception — completely wrong in my
view — that the IBA Rules are too anglo-saxon.

There is also an increased desire on the part
of users, in many parts of the world, to see institutions
being closer to their market by having local offices,
which explains in large part why the ICC Court has
opened four new offices around the world in the past
3 years. In that context, we are seeing a sharp in-
crease in the creation of new local arbitral institutions

September 2019, N2 8 | 7
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around the world, with new institutions emerging ev-
ery year, some of the most recent ones being in Viet-
nam, in Thailand and Myanmar.

Some of these local chambers have embarked
in more or less ambitious programs of international-
ization, such as CAM-CCBC in Brazil or the Kua-
la Lumpur Regional Arbitration Chamber, which
changed its name to become the Asia International
Arbitration Centre.

Others have decided to merge, as the three
Spanish institutions (the Corte Espanola de Arbitra-
je, the Camara Arbitral de Madrid and CIMA) did
in December 2017. But others have split, such as CI-
ETAC in 1988 or BANI in Indonesia.

In addition to this moving net of local institu-
tions, there is also a wide range of specialist insti-
tutions, such as ICSID for investment arbitration,
WIPO for IP disputes, the Court of Arbitration
for Sports in Lausanne (CAS), the LMAA for ship-
ping or the Insurance and Reinsurance Arbitration
Society of London, as well as many long-existing
commodity institutions, such as GAFTA, the Feder-
ation of Qils, Seeds and Fats Associations or the Re-
fined Sugar Association in London.

The interesting pattern of that institutional land-
scape is that many of these new local arbitral cham-
bers are more often than not created with no sound
business case, and no real prospect to really attract
cases in a foreseeable future: essentially, they are per-
ceived as a plus to attract arbitrations in the country.

To a large extent, the emergence of local centres
is also the product of government policies.

One interesting example of that tendency is
the decision of the Government of India, in De-
cember 2016, to create the Srikrishna, a government
committee having the mandate to institutionalize
arbitration, notably by grading arbitral institutions,
by promoting a national arbitration centre, by creat-
ing an arbitration bar and by accrediting arbitrators.
Another one is of course the role of the Government
of Singapore in encouraging the creation of SIAC.

These policies are positive, for they contrib-
ute to the dissemination of the arbitral culture and
the strengthening of raising arbitral jurisdictions.
They can sometimes also have distortive effects, how-
ever, when governments try to impose the use of their
domestic institutions.
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The intent then is no longer to promote inter-
national arbitration, but to move cases away from in-
ternational institutions to a more domestic context.
For example, Romania has passed, at the beginning
of last year, a decree imposing the Arbitral Chamber
of Bucarest in arbitrations arising from public pro-
curement contracts.

Here in Turkey, a Decree was made last year,
providing that public procurement disputes may only
be arbitrated under the rules of ISTAC, but I under-
stand — although the text is unclear — that there is an
exception allowing to elect an international institu-
tion for international public procurement contracts
involving international financing.

As described by Ziya Acinki at GAR Live Is-
tanbul 2018, ISTAC “has benefited from the support
of the Turkish government, which is actively promot-
ing it as a place to arbitrate disputes involving foreign
investors”.

And the situation has been described in Tom
Jone’s report to the conference as follows: “In June
last year [2017], President Erdogan issued a com-
muniqué recommending that state-owned compa-
nies and local governments bodies adopt the ISTAC
clause. Then in January [2018], the government
passed an act which provides that is an investor pre-
fers arbitration to resolve disputes regarding public
procurement contracts then ISTAC arbitration is
mandatory”.

Recently, the Indian State of Maharashtra ad-
opted a ruling according to which disputes arising
from public contracts must above a certain value
be resolved by the Mumbai Centre for International
Arbitration.

Some years ago, it was the Indonesian Oil and
Gas regulator, MIGAS, doing that to the benefit
of BANI.

And you may have heard that the Chinese
Government is now announcing, through CCPIT,
the launch of a dedicated institution for arbitrations
arising from Belt & Road contracts, and there is a real
concern as to whether investors will be left with a real
choice to arbitrate their disputes.

These attempts to nationalize arbitration by im-
posing local centres for the resolution of internation-
al disputes are dangerous. First, they run contrary
to the principle of party autonomy.



Second, they will necessarily have distortive ef-
fects in the long run by creating protected markets
and insulating domestic institutions from competi-
tion.

And, third, they will not serve the purpose of at-
tracting investments, for investors will always have
legitimate concerns as to the neutrality of these gov-
ernment-sponsored centres when the State or State
owned entities are involved.

Overall, these legislative initiatives will harm
the countries promoting them as arbitration places.
Let me give you an interesting example of the reason
why investors should be concerned about these ini-
tiatives.

The ICC, as you know, administers a large num-
ber of cases involving SOEs.

In certain countries, these cases represent a very
significant share of our caseload, with in some juris-
dictions tens of pending cases involving very signifi-
cant amounts in dispute. One question that may arise
in certain jurisdictions is that of the conflicts of in-
terests generated by the fact that some SOEs may re-
peatedly appoint the same arbitrators, who are also,
sometimes, former State officers. As a result, we have
challenges and objections, and these objections and
challenges are upheld when they have to, which is not
infrequent.

Now, two weeks ago, I received an official let-
ter by a large SOE which is a significant ICC user
in the given jurisdiction.

That entity essentially complained of the fact
that the Court had refused, in several occasions,
to confirm the arbitrators that it had appointed in re-
peated occasions, in circumstances that were such
as to affect their independence and impartiality
in the eyes of the other party.

And the letter threatens to sue the ICC, and
to no longer include ICC clauses in their contracts if
we do not change our decisional practice.

Now, of course we will not do so.

The practice of the Court is to ensure that all
arbitrators, including those appointed by a State or
a State owned entity, are and remain independent
and impartial in the eyes of the parties. But the legiti-
mate question is: how would a local arbitral chamber,
highly dependent on a limited number of public us-
ers, react to such a letter? That is certainly a question
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that should be seriously considered by any investor
entering in a significant public contract when choos-
ing the arbitral institution.

Beyond that question, when we look at the arbi-
tration’s global institutional landscape, what we see
is a strikingly diverse and uneven net of institutions,
evolving in an increasingly competitive and complete-
ly unregulated market. When we consider the impor-
tance of the public role that arbitral institutions fulfil
in our societies, is it not surprising that there are no
controls or regulations to maintain their quality, stan-
dards and legitimacy?

In most countries, any person can establish an
arbitration institution, with no public controls what-
soever. Clearly, there is a risk there.

Arbitral institutions can be corrupt, or be the ve-
hicle for fraudulent operations.

Let me quote here what Jan Paulsson wrote in his
article on Moral Hazard in International Arbitration:

“Only a few arbitral institutions can make credible

claims to legitimacy. Many arbitration institutions

are empty edifices waiting for someone to bother
to dismantle them. Others cannot get away from
features of cronyism which were their raison d’ tre
in the first place. When such defects are uncov-
ered, it also becomes more difficult for well-estab-
lished and punctilious institutions to seek credence.

So, how do we enhance and protect the legitimacy

of decent arbitral institutions ?”

That is a very legitimate question. Let me give
you some examples, which are all in the public do-
main.

In 2015, the president of the Arbitral Cham-
ber of the Romanian Chamber of Commerce was
criminally convicted for taking bribes in exchange
of appointments that would favour one of the parties,
which resulted in the resignation of the entire Board
of the institution.

More recently, an Egyptian sham arbitral insti-
tution mounted a fake arbitration and issued an 18 Bn
USD award against Chevron, which resulted in crim-
inal proceedings in Egypt and the criminal conviction
of the purported arbitrators, in addition to US deci-
sions refusing to enforce the sham award, in the con-
text of which the ICC filed an amicus curiae brief.
In Russia, hundreds of so-called pocket institutions
have been created, often by powerful oligarchs in or-
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der to adjudicate their own disputes. This has resulted
in the adoption of a statute, in 2015, submitting all
institutions wanting to operate in Russia, including
foreign ones, to the condition of obtaining a license.

The entire Latin American continent is still hit
by the Odebrecht alleged corruption cases, which has
resulted in several countries, such as Peruin 2017 and
Brazil in 2015, adopting statutes aiming essentially
at prohibiting or restricting the use by institutions
of rosters or closed lists of arbitrators.

These attempts to regulate the activity of inter-
national arbitral institutions at the national level are
however dangerous and undesirable.

Restricting the number of institutions able to of-
fer their services, or exercising control on their ac-
tivities, risks to politicize the arbitration system and
to affect its neutrality.

The challenges posed by the existence of an un-
even and completely unregulated net of institutions
should be addressed by self regulation, soft rules and
by a proper level of cross-institutional cooperation.

In March of this year, the Club Espanol de Ar-
bitraje — the Spanish Club of Arbitration - has pub-
lished a draft code of ethics for arbitral institutions. It
is an interesting initiative.

Of course, no one should underestimate the dif-
ficulties of adopting rules of conduct that arbitral in-
stitutions would endorse.

The difficulty arises, first of all, from the great
diversity of institutional structures, some institutions
being the emanation of a chamber of commerce and
others not, some being more international than oth-
ers, and some being created by statute while others
are private bodies.

It also derives from the fact that institutions
compete one against the other and are therefore nat-
urally reluctant to submit to common rules.

However, the idea of general guidelines that ar-
bitral institutions could commit to deserves to be con-
sidered.

These general principles, that any decent inter-
national arbitration should endorse, include the in-
dependence of their officers from the host chamber
or institution, the separation of their decision-mak-
ing process, both for the definition of the institution’s
policies, the revision of its rules and the administra-
tion of cases, the transparency of the institution’s
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procedures, as well as robust internal rules on diversi-
ty and conflicts of interests.

This means, first of all, that the chamber
of commerce hosting an arbitral institution should
not be able to exercise influence on the selection and
recruitment of the individuals who will be in charge
of arbitration matters. This can be achieved by en-
trusting selection committees, composed of indepen-
dent practitioners of undisputable standing and repu-
tation, with the task of selecting the institution’s top
officers, such as the president of the Court or the Sec-
retary General.

Likewise, the institution should be able to inde-
pendently select the members of its court, if any, as
well as the members of its governing bodies.

It is also important to ensure that the institution
can independently define its internal policies, that
there is an independent process for any amendments
to the rules, and of course that any decision regard-
ing the administration of cases be taken in complete
independence.

All institutions should also adopt robust inter-
nal rules to avoid conflicts of interests in their case
management process, by excusing from their deci-
sions any individual having a present or past interest
in the case, and also to ensure gender and regional
diversity within their bodies.

Transparency should be the second fundamental
governing principle that should apply to any arbitral
institution. There are several aspects to that.

The membership of all governing bodies and
nominating committees of the institution should
be public. If the institution has a list of arbitrators or
a roster, that list or roster should be publicly available,
be opened to new entrants, and the process for ad-
mission into the list should also be transparent and
objective.

But transparency should go much beyond that.

First, although not all institutions have adopted
that practice, the provision of reasons for challenges
and other important decisions made by the institu-
tion should become a generally accepted standard.

Second, institutions should publish the compo-
sition of its tribunals, with the identity of counsel.

Such a measure of transparency does not com-
promise the parties’ legitimate expectations to con-
fidentiality, and it ensures both that institutions are



made accountable of their appointments, and that
parties are made aware of the potential existence
of repeated appointments by the same law firm.

Finally, institutions should systematically pub-
lish their awards.

At the difference of investment awards, most
commercial awards are not published. Many insti-
tutions do publish extracts of awards or redacted
awards, but these publications are done on a piece-
meal basis, and they only cover a very limited portion
of the thousands of commercial awards that are made
every year.

This situation has a number of undesired effects.

First, it affects the legitimacy of the system
by feeding the image of arbitration as a closed doors
justice rendered by unaccountable insiders.

Second, it does not allow parties to know how
prospective arbitrators have fulfilled their mandate
in other cases.

Third, it prevents arbitral awards from contrib-
uting meaningfully to the formation of the rule of law,
in areas where most cases are no longer referred
to Courts.

And itaffectsthe quality ofarbitraljurisprudence,
by making it less predictable because arbitrators are
unable to rely on consistent lines of precedents. As
illustrated by the Lord Chief Justice of England and
Wales in his 2016 lecture, the general assumption
of confidentiality in international arbitration will
pose a growing systemic risk to the integrity and legit-
imacy of international arbitration as a global system
of justice.

The ICC has recently announced that it would
publish all its awards on an opt-out basis.

And there are more and more voices, such as
Bernard Rix, Constantine Partasides, Sundaresh
Menon, Juan Fernandez Armesto, and many others,
advocating a Copernican revolution that would bring
arbitration from a culture of secrecy into the light
of transparency.

These good governance rules are however not
enough. There is also the need for more cross-insti-
tutional cooperation and peer review. IFCAI, the In-
ternational Federation of Commercial Arbitral Insti-
tutions, was created in 1985.

It could do more to promote cross institutional
cooperation in important areas of practice. In a lec-
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ture last year in Atlanta, I identified three possible ar-
eas of cooperation between institutions:

* The first would be a protocol between in-
stitutions whereby institutions would com-
mit not to administer cases under the rules
of another institution;

This has happened in the past, under patho-
logical clauses providing that the arbitration
will be administered by a given institution
under the rules of another.

This gives rise to tremendous problems and
difficulties, and this is why the ICC has in-
troduced, in its 2012 Rules, a provision ac-
cording to which the ICC Court is the only
body allowed to administer arbitrations un-
der the ICC Rules.

Beyond that commitment, a procedure could
be established according to which, when an
institution is referred a case with a patholog-
ical arbitration agreement, the institutions
would consult and agree, in consultation
with the parties, the centre to which the case
has to be referred to.

» Second, there could a protocol under which
institutions would agree to exchange, confi-
dentially, feedback on arbitrators, both posi-
tive and negative, including instances of eth-
ical breaches.

This would greatly help, in particular
the least experienced institutions, to im-
prove their selection of arbitrators.

* The third is the building of a common in-
stitutional platform for the publication
of awards, which I just discussed.

Beyond all this, why would a body such as IF-
CAI not join forces with ICCA to establish an accred-
itation procedure for arbitral institutions that would
be based on internationally accepted standards of in-
dependence, good governance and transparency?

There is certainly a long way to go before we can
reach a consensus on what these standards should be,
but the world is moving faster than we do, and such an
effort would greatly contribute to establish the legit-
imacy of international arbitration as a global system
of justice in the twenty years to come.
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Legislation and rules

Legislation and judicial

interpretations
rbitration in China is governed by the fol-
lowing legislation and judicial interpreta-
tions:

*  PRC Arbitration Law, which took effect on 1
September 1995 and was amended on 1 Sep-
tember 2017,

* Interpretation of the Supreme People’s
Court (“SPC”) concerning Some Issues
on Application of the Arbitration Law
of the People’s Republic of China, which
took effect on 8 September 2006 and was
amended on 31 December 2008;

« PRC Civil Procedure Law, as amended
on 31 August 2012;

*  SPC Provisions on Enforcement of Arbitral
Awards by People’s Courts, which took ef-
fect on 1 March 2018;

*  SPC Provisions on Judicial Review of Arbi-
tration Cases, which took effect on 1 Janu-
ary 2018;

*  SPC Provisions on Reporting for Upper
Approvals in Judicial Review of Arbitration
Cases, which took effect on 1 January 2018;
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* SPC Interpretations on the Application
of the Civil Procedure Law of the People’s
Republic of China, which took effect on 4
February 2015; and

* Some opinions given by the SPC on specific
cases solicited by lower courts.

On 30 December 2016, the SPC issued
the Opinions on Providing Judicial Protection
for the Construction of Free Trade Zones, which
aimed to strengthen judicial support for the devel-
opment of free trade zones (“FTZ”) in China and
provide guidelines to courts for handling cases in-
volving FTZs.

The key feature of the Opinions relates
to the validity of foreign- seated arbitrations in re-
spect of foreign-invested enterprises (“FIEs”) or
wholly-foreign-owned enterprises (“WFOE”)
registered within an FTZ. As per the Opinions, if
two or more WFOEs registered in an FTZ enter
into an agreement to submit their disputes to arbi-
trations seated outside mainland China, the courts
should not hold that such an arbitration agree-
ment as invalid on the ground that the relevant
dispute is not foreign-related. Furthermore, if
a party objects to the recognition or enforcement
of an arbitration award handed down in a for-
eign-seated arbitration on the ground that there
is no foreign-related element, the courts shall not
uphold the objection if:



« atleast one of the parties to the arbitration is

an FIE registered within an FTZ; and

* the objecting party is the claimant, or the re-

spondent who failed to raise an objection
to the validity of the arbitration agreement
during the arbitration proceedings.

As per the Opinions, two or more enterprises
registered in an FTZ can agree to refer their disputes
to ad hoc arbitration in China.

The above features of the Opinions are
a welcome development in the arbitration regime in
China.

Institutions, rules and
infrastructure

CIETAC released the CIETAC Arbitration Rules
on International Investment Disputes (the “Invest-
ment Arbitration Rules”), which came into force
on 1 October 2017. Chinese arbitration institutions
did not previously have a practice of accepting inter-
national investment disputes nor did they have their
own international investment arbitration rules. This
development has provided the much-needed frame-
work and support for investment arbitration in China.

Cases

Third party application for
non-enforcement of arbitral

awards

On 30 July 2018, China’s Supreme People’s Court
(“SPC”) rendered ruling (“SPC Ruling”) on a mile-
stone case, i.e. Lu Haixiao (“Mr. Lu”) v. Hainan
Boxing Investment Consultant Co., Ltd. (“Boxing”),
which clarified the difference between a third party’s
“Action in objection to enforcement (“EO Action”)
as under article 227 of the PRC Civil Procedure Law
(“CPL”) and a third party’s right to apply for non-
enforcement of an arbitral award (“Award EO Mo-
tion”) as per the Provisions of the Supreme People’s
Court on Several Issues Concerning the Handling
of Cases by People’s Courts to Enforce Arbitration
Awards (the “Provisions”).

In this case, Boxing and Hainan Donglan In-
vestment Co., Ltd. (“Donglan”) had an arbitra-
tion before the Hainan Arbitration Commission,
and the tribunal ruled that Donglan must transfer
ownership of 11 flats to Boxing under the real es-
tate purchase agreement between them. When it
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came to enforcement, however, Mr. Lu, a third party
to the arbitration, claimed that the flats should be-
long to him rather than Donglan or Boxing. He then
brought an EO Action before a local intermediate
court in Hainan Province and won the first instance
action. However, the first instance judgment was
overturned by the Hainan High Court on appeal. Mr.
Lu then filed a petition for re-trial to the SPC.

The issues before the SPC centered around
whether Mr. Lu was eligible to bring an EO Action
against the arbitral award as per article 227 ofthe CPL,
and if not, what remedy he could have.

By way of background, article 227 of the CPL
provides that,

In the course of execution, if a third party files

a written objection to the subject matter of execu-

tion, the people’s court shall examine the objec-

tion within 15 days of receipt thereof and decide
either to halt the execution should it find the ob-

Jection valid, or dismiss the objection should it find

it invalid. If the third party or parties do not ac-

cept the decision (“Review Decision”), they can
file a re-trial petition if they think the judgment or
decision being executed (“Underlying Judgment
or Decision”) is wrong; or bring an action (“EO

Action™) before the people’s court within 15 days

of receipt of the Review Decision if their objection

is not related to the Underlying Judgment or De-
cision.

In the present case, the arbitral award declared
that the 11 flats should belong, and be transferred to,
Boxiang, whereas Mr. Lu claimed they should belong
to him. As such, Mr Lu directly contradicted the de-
termination and decision in the award and could only
succeed if the award was wrong. As such the SPC
ruled that he was not eligible to bring an EO Action
as per article 227 of the CPL.

The SPC Ruling clarified that an EO Action can
only be brought when neither the parties to the Un-
derlying Judgment or Decision or the demurring
third party have any issues with the Underlying Judg-
ment or Decision per se but a party or third party
claims the subject matter being executed is not that
of the Underlying Judgment or Decision.

Mr. Lu argued in his petition to the SPC that he
would be left with no remedy if he could not bring
an EO Action. That is because he could not bring
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a re-trial petition against the arbitral award either as
an arbitral award is not subject to re-trial by a court
in the first place, let alone on a petition by a third
party.

To that predicament of Mr. Lu, the SPC allowed
a 30 day period, starting on the day of the SPC Rul-
ing taking effect, for him to file an Award EO Motion
before the enforcement court of the award, as per
the Provisions.

This is an important case after the Provisions
took effect on 1 March 2018. The Provisions provide
a channel for third parties to protect themselves when
facing arbitration awards which wrongly disposed
of their properties or interests. Third parties can apply
for non- enforcement of such arbitral awards within
30 days from the time when they know, or should have
known, that their property is subject to an arbitral
award.

The Provisions are only applicable to the en-
forcement of arbitral awards made under the PRC
Arbitration Law, and so does not apply to awards
made outside China.
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China goes global - what is the Belt and Road
Initiative?

hina’s Belt and Road Initiative (BRI)? offers a clear investment target for in-

ternational companies looking to capitalise on China’s economic growth

and plans for outbound investment. With over 70 jurisdictions in its scope,

covering 65% of the world’s population and at least one-third of the world’s
GDP, the BRI has the potential to become one of the world’s largest and most am-
bitious platforms for regional cooperation, solidifying China’s significant economic
role in the 21st century. Indeed, as of mid-2019, more than half of the EU’s 28
member States have signed bilateral endorsements of the BRI.

The BRI network

e e

Freshfields Bruckhaus Deringer

f‘%‘ .

s Belt and Road
’ Initiative Network

== Land corridors from China
(railways and roads)

Maritime corridors from China

= Other core transport projects
(railways and roads)

Oil and gas pipelines

=/ £ = BRI countries

As the above map shows (click here for a full-size version), the BRI’s “belt” is
a network of transport and other infrastructure projects designed to create economic
land corridors from China through to Southeast Asia, Russia, Europe, the Middle

"' The views expressed in this article are those of the authors and do not in any way represent the
position of the firm. Any mistakes are the authors’ fault. A previous version of this article (in a
blog post format) was published at Risk Blog of Freshfields Bruckhaus Deringer LLP, 6 Septem-
ber 2018, https.//riskandcompliance.freshfields.com/post/102flit/investment-protection-and-
dispute-resolution-on-the-belt-and-road (last accessed 11 September 2019).

2 Also labelled “One Belt One Road Initiative” (OBOR) and “Belt and Road” (B&R).
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East and South Asia. The BRI’s “road” comprises
maritime links from China to western Europe via East
Africa, the South Pacific Ocean via the South Chi-
na Sea (also known as the “Pacific Silk Road”) and
northern Europe across the top of Russia (also known
as the “Polar Silk Road” or the “Silk Road on Ice”).

Beyond transportation links, major BRI in-
frastructure projects include oil and natural gas
pipelines, power stations, utility grids, hydropow-
er projects, windfarms, airports and the expan-
sion of ports. A vast network of optic fibre cables
is also being installed as part of an ambitious plan
for a “Digital Corridor” (sometimes referred to as
the “Digital Silk Road”) that will link BRI countries
through cyberspace. BRI countries will also be joined
to China’s new satellite-navigation services to create
a “Space Information Corridor.”

Scope for growth

To date, more than US$1 trillion has been commit-
ted to thousands of BRI projects. In the long term,
estimates of the total amount to be invested under
the BRI reach up to US$10 trillion.

Over half of the BRI’s funding is being provid-
ed by the four main State-owned commercial banks
of China, with significant contributions also coming
from the China Development Bank and the Export
Import Bank of China. In turn, these lenders are sup-
ported by a number of smaller but politically import-
ant development funds, such as the Silk Road Fund,
the Asian Infrastructure Investment Bank (AIIB),
and the BRICS-led New Development Bank.

Given the BRI’s focus on benefitting China,
it should be no surprise that Chinese State Owned
Enterprises (SOEs) have taken the lead as investors,
with Chinese private entities not far behind. Despite
this trend, opportunities abound for foreign investors
as Chinese firms seek to partner up with international
companies that can act as brokers, offer know-how
and expertise, or provide access to markets that have
previously been out of reach.

Investment protection and
dispute resolution on the BRI

Before entering a BRI project, foreign investors will
of course want to keep one eye on the steps they can
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take to anticipate and manage their legal risks. Some
of the issues that should make it onto a BRI foreign
investment checklist include:

Investment structuring

For international businesses, finding the ideal
investment structure will require a careful analysis
of the available corporate and shareholder structures
to navigate tax treaty protection, national law restric-
tions and investment protection under international
treaties (bilateral and multilateral) and foreign invest-
ment laws. These structuring considerations will need
to be analysed alongside any proposals for a partner-
ship or joint venture with stakeholders (such as State-
owned entities) who may be able to offer jurisdic-
tion-specific advantages.

MIGA insurance

Several countries that will benefit from the BRI
have historically been exposed to economic and polit-
ical instability. Given this risk, investors may also want
to consider purchasing insurance from the Multilat-
eral Investment Guarantee Agency (MIGA). MIGA
offers insurance against losses relating to, among oth-
er things, currency inconvertibility and transfer re-
strictions, expropriation, war, terrorism and civil dis-
turbance and political risk. MIGA also has the ability
to link into the network of the World Bank Group,
potentially enabling an insured investor to leverage
those connections, if necessary.

Business and human rights

The high-risk/high-reward nature of some
BRI jurisdictions means that investors will also need
to turn their mind to issues of human rights, environ-
mental protection, transparency, and corporate social
responsibility (CSR), including where compliance
with CSR standards is required for financing. To that
end, the EU has urged China to put transparency, la-
bour standards, debt sustainability, open procurement
processes and the environment at the heart of the BRI.
China has responded to these concerns by stressing
that in BRI countries, Chinese companies will seek
to develop local economies, increase local employ-
ment opportunities, and improve local living condi-
tions. Several financial institutions, such as the Asian
Infrastructure Investment Bank (AIIB), Silk Road
Fund, and the New Development Bank, have also al-
ready made provision for compliance with CSR and
human rights standards in their investment guidelines.
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Anti-corruption and anti-money laundering

In response to allegations of corruption in some
BRI projects, China’s top anti-corruption body,
the Central Commission for Discipline Inspection
(also known as the “CCDI”) has indicated that it in-
tends to address corruption in BRI projects by em-
bedding its inspectors in Chinese companies, and
by setting up joint inspection teams with the anti-cor-
ruption bodies of States receiving BRI investment.
This long-arm jurisdiction, equivalent to the extrater-
ritorial jurisdiction sometimes exercised by authori-
ties from the UK, US and elsewhere, should be noted
by foreign investors, and should be addressed through
rigorous due diligence questionnaires, appropriate
policies relating to anti-corruption and anti-money
laundering, and regular internal auditing to ensure
that, in the event of an allegation, an investor can
respond speedily with documentary proof to show
the steps taken to prevent and/or investigate corrup-
tion.

State and international organisation immunities

For private investors, the involvement of Chinese
SOEs and development banks as either partners or
lenders in a project will require a closer look at the po-
tential immunities of these entities, and whether any
waivers of those immunities should be sought. SOEs
and development banks may be able to rely on State
or international organisation immunities under in-
ternational law and domestic laws. These immunities
can be far-reaching, precluding lawsuits, execution
of judgments, and/or interim relief (such as an in-
junction). Equally, Chinese SOEs and development
banks may find that they need to agree to a full or par-
tial waiver of their immunities to encourage foreign
investment, or obtain financing. Where any of these
issues are live, advice will be required to ensure that
the risks are properly managed from the outset.

Choice of law

While there does not appear to be any consensus
as to the law that will most likely be chosen by con-
tracting parties in BRI projects, past trends suggest
that local laws may be preferred where a government
or a State-owned entity is involved. However, in prin-
ciple (and subject to any requirements that may make
the laws of the People’s Republic of China manda-
tory) there is no reason why parties should not con-
sider whether another system of law is more suitable.
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For example, the laws of England & Wales, Hong
Kong or Singapore may enable parties from different
jurisdictions to achieve certainty and predictability
around the effect of their contractual terms, while
maintaining their freedom to contract.

Dispute resolution: arbitration by default?

At its broadest, there are three types of disputes
that are likely to arise out of BRI projects: (i) “pure”
commercial disputes between entities engaged in BRI
projects (most notably construction disputes); (ii) in-
vestment disputes between investors and States; and
(iii) State-to-State trade and commercial disputes.
Given the possibility of a BRI project giving rise
to a dispute involving parties from other jurisdictions,
it will be necessary to consider, at the outset of a proj-
ect, how any dispute should be resolved, including
whether there is any preference for litigation, arbi-
tration or another form of dispute resolution, such
as mediation. If litigation is preferred, it will also
be necessary to consider which courts, if any, should
have jurisdiction over a dispute (noting that China
has established two specialist courts to address dis-
putes arising out of the BRI).

The search for a dispute resolution mecha-
nism that is culturally sensitive, flexible, impartial,
relatively cost-efficient and supported by an inter-
national enforcement framework generally leads
to one obvious choice: arbitration. As outlined in our
“Top Trends in International Arbitration for 2018,
we anticipate an increase in the number of interna-
tional arbitrations arising out of BRI projects. That
prediction is supported by the historical preference
of Chinese SOEs to use arbitration, especially where
foreign investment is concerned. Where BRI-re-
lated international arbitrations are seated remains
to be seen. However, China is working hard to pro-
mote its own arbitration centres. In late 2017, for ex-
ample, the China International Economic and Trade
Arbitration Commission (CIETAC) adopted its own
arbitration rules on “International Investment Dis-
putes”, intended for use in relation to BRI disputes.

Of course, foreign investors are likely to insist
on international dispute resolution centres with expe-
rienced supervisory courts, such as Paris, Hong Kong,
Singapore, London and the Dubai International Fi-
nancial Centre. To that end, the Hong Kong Inter-
national Arbitration Centre and the International
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Chamber of Commerce (ICC) have been developing national Financial Centre-London Court of Inter-
services to address BRI disputes and improve aware- national Arbitration Centre or the newly established
ness about arbitration, with Freshfields partner John International Financial Centre Court (AIFC) in Ka-
Choong being appointed as one of the Ambassadors zakhstan are also likely to see an increased number
to the ICC’s Belt and Road Commission. Other of disputes arising out of BRI projects.

dispute resolution centres such as the Dubai Inter-
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WHERE CHINA MEETS FRANCE: SOME
EXAMPLES OF THE ROLE OF FRENCH
COURTS IN ARBITRATION WITH

A CHINESE ELEMENT

[ Ekaterina Grivnova
Paris baby arbitration, Founder, Paris!

he expanding Chinese economy and emerging cross-border opportuni-

ties make of the Chinese parties frequent users of international arbitra-

tion. The arbitrations with a Chinese element are not unfamiliar to French

courts. While the parties’ nationality is not a source of differentiation before
French courts, it might give rise to specific concerns at various stages of the courts’
intervention.

Introduction: ICC Statistics

As reported? by the International Court of Arbitration of the International Chamber
of Commerce (“ICC”) headquartered in Paris, China has always held in ICC arbitra-
tions a position of the most frequent nationality of the Asia Pacific region. This record
was maintained even though the presence of parties from Mainland China slightly
decreased within the last five years.?
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The majority of Chinese parties act as respondents in arbitration proceedings.*

! The author thanks Elliot Bramham for his valuable help with the article.

2All numbers are collected from the official ICC Annual Reports for respective years (2014-2018).
3 The statistics for China include Hong Kong.

*This and the following graphics do not include the statistics for Chinese Taipei.
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In comparison with the large number of parties
within the past five years, the number of Chinese ar-
bitrators in ICC proceedings is in average 10 times
lower than the number of the parties. The majority
of Chinese arbitrators act as co-arbitrators.
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As for the Chinese arbitration seats, Hong Kong
has been the only seat in China for the last five years,
with the exception of one case (out of 64) where
the arbitration was seated in Beijing.
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With respect to the applicable law, the ICC An-
nual Reports does not give the numbers. However,
while in 2014 Hong Kong law was chosen almost
three times more often than the law of Mainland Chi-
na, in 2015 and 2016 the laws of the Mainland were
chosen almost as often as those of Hong Kong.

Finally, to finish this brief overview of ICC’s im-
plication in arbitrations with a Chinese element, it is
worth mentioning that in 2018 the ICC Court estab-
lished its Belt and Road Commission to promote ICC
under China’s Belt and Road Initiative.> That devel-
opment seems to be capable of attracting a signifi-
cant number of arbitrations with a Chinese element
in the nearest future.

Arbitration with
a Chinese element
before French courts

Arbitration agreement concluded
with the Chinese parties

Not surprisingly, French courts reject their juris-
diction where there is an arbitration agreement and
a party invokes a jurisdictional plea. Accordingly, if
a Chinese party does not participate in the court pro-
ceedings brought by a French party in the presence
of an arbitration agreement (and therefore cannot
raise a jurisdictional plea), the State courts judges
cannot dismiss their jurisdiction themselves®.

Interim relief before French
courts in support of arbitration in

China and in France
The interim relief procedures opposing Chinese par-
ties do not imply any particularities in comparison
with the proceedings involving any other parties.

In one case’, French courts refused to grant
a provisional continuation of a contract.

> China’s Belt and Road Initiative is a global development strategy for China adopted by the Chinese government involving

infrastructure development and investments all over the globe.

¢ Paris Court of Appeal, Pole 1, ch. 1, 30 January 2018, Innovations Marketing & Development Europe — Imde (France) v.
Shoxing Kady S. & Leisure Products Co Ltd (China), no. 16/25106.
7 Paris Court of Appeal, Péle 1, ch. 8, 22 June 2018, Ash Distributions (France) v. Ash Limited (Hong Kong, China), no. 18/04463.
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The case concerned a contract signed before
a French party and a Chinese party, providing for ar-
bitration under the auspices of the Hong Kong Inter-
national Arbitration Centre.

The Chinese party notified to the French one
its intention not to renew the contract after its expi-
ration. The French company brought interim relief
court proceedings. The relief it claimed for included
the continuation of the contractual relationship till
the decision on the merits and the respect of the con-
tractual terms.

The Court ordered the Chinese party to com-
ply with its contractual obligations till the expiration
date, however, it refused to order the continuation
of the contractual relationship after that date.

In another case®, French courts granted an in-
terim relief upon the request of a Chinese party where
its partner did not pay the invoices amounting to 1,8
million dollars.

The contract provided for ICC arbitration
in Paris. The Chinese party filed suit in French courts
to obtain a provisional payment, the request was
granted. The Court noted that the provisional pay-
ment was possible only if urgent. In the case at stake,
the urgency was proven by the high amount in dispute
established by the unpaid invoices and financial diffi-
culties of the Chinese company.

Proper service of the judicial
documents to the Chinese parties

The service of the judicial documents to the Chi-
nese parties, as to all other parties established outside
of the European Union, must proceed in accordance
with the diplomatic rules provided for by the Con-
vention on the Service Abroad of Judicial and Ex-
trajudicial Documents in Civil or Commercial Mat-
ters from 1965 (“Hague Convention™). The absence
of the proper service leads to a number of problems
before French courts.

In one case’, French courts concluded that
in the absence of the proper service, the penalty at-
tached to the award had not started to run.
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In that case, the execution of an arbitral award
rendered by a Paris-seated ICC tribunal against
a Chinese party was subject to a penalty running from
the thirtieth day after the receipt of the exequatur.
The award received exequatur in France.

An Italian winning party brought court proceed-
ings against the Chinese party to make it pay the pen-
alty.

The Court first asserted its jurisdiction (oppos-
ing to the jurisdiction of the arbitral tribunal) over
the penalties attached to the arbitral award. However,
it rejected the request.

The Italian party argued that a French law-
yer of the Chinese company was legitimate to re-
ceive the exequatur on its behalf. The Court reject-
ed the argument as the lawyer was only empowered
to conduct arbitration while enforcement proceed-
ings and the post-award penalty was above his/her
mandate. Therefore, following the Hague Conven-
tion rules, the Chinese company must have been no-
tified in China.

Another court reached the same conclusion'®.

A French company was ordered to pay by an ar-
bitral award rendered under the auspices of the CI-
ETAC that received exequatur in France. The French
company then went bankrupt. The Chinese winning
party brought court proceedings against the English
and Chinese companies affiliated to the bankrupt
French company for not having paid the debt under
the arbitral award. The first instance court granted
the request. The defendants appealed.

The Court of Appeal quashed the decision
with respect to the affiliated Chinese companies as
the Chinese company was obliged to follow the ser-
vice rules under the Hague Convention.

The Chinese company indeed applied
to the competent Chinese authorities to have them
deliver a notification certificate under the Hague
Convention. However, the Chinese authorities did
not do that before the first instance judgement and
the Chinese company did not undertake other possi-
ble measures to obtain it.

8 Toulouse Court of Appeal, 30 April 2018, Airbus (France) v. Asian Sky Group (Hong Kong, China), no. 17/03754.

? Paris Court of Appeal, 18 April 2019, Cheng Long (China) v. Monsieur A. X. (Italie), no. 18/02905.

Versailles Court of Appeal, ch. 12, sect. 1, 8 February 2007, Sinochem Europe Holdings (Grande Gretagne) v. Monsieur Y.S.
(China), Sinochem Corporation (China), Internationale D’imports Exports Zhong Yuan (China), no. 06/00716.
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The Hague Convention service rules also apply
in relation to Taiwan parties, even though France
does not recognise Taiwan as an independent State''.

Annulment proceedings

Among the published decisions, none treated any
particularities of the arbitrations with a Chinese ele-
ment. Therefore, this section will focus on one deci-
sion of a corruption saga having given rise to multiple
decisions of French criminal and civil courts'?.

Under a contract, dated 31 August 1991, Chi-
na Shipbuilding Corporation (later replaced by Tai-
wan represented by the Republic of China Navy) was
to buy six ships from Thomson CSF (later replaced
by Thalés). The contract contained an ICC arbitra-
tion clause. It also provided that no commission must
be paid to any intermediary agent. In case it happens,
the buyer could terminate the contract or get a price
reduction.

Considering that such commission was paid,
Taiwan initiated arbitration proceedings to obtain
a price reduction and damages.

By a final award, the tribunal ordered Thalés
to pay. Thalés moved to annul the award.

First, Thalés contended that the tribunal vio-
lated the international public order and breached
the adversarial principle by relying on the exhibits
protected by the defence secrecy.

The Court rejected the argument.

Part of the contested documents were stricken
out of the record by the tribunal once the French
criminal judges (in the parallel ongoing criminal in-
vestigation) informed it about the nature of the doc-
uments. The arbitrators are free in the assessment
of the admissibility of evidence. Therefore, the fact
that the documents protected by defence secrecy
were in possession of the arbitrators for some time did
not impact the validity of the award, as the tribunal
did not refer to these documents in the award.

Other documents (bank account details) that

were accepted by the tribunal come from the mutual
legal assistance procedure granted by the Swiss judi-
cial authorities (the sums paid for the ships were held
on the bank accounts in Switzerland). Their produc-
tion did not violate the international public order.

Thalés could have contested the content of those
documents without disclosing the defence secre-
cy. However, it did not do so. Therefore, in absence
of any objections, the tribunal without breaching
the adversarial principle legitimately concluded that
the Thalés owed the claimed sums to Taiwan.

Secondly, Thalés argued that the tribunal
breached the international public policy and its man-
date by allowing Taiwan to get a double compensa-
tion. It pretended that China had requested the same
amounts before the arbitral tribunal and the Swiss
authorities.

The Court dismissed the argument after hav-
ing outlined that the arbitral tribunal had examined
the argument and had expressly rejected it.

The Court rejected the motion accordingly.

Enforcement of the awards
rendered in China

Enforcement procedures before French courts know
some specificities in relation to the Chinese parties.
Such particularities are also applicable to the annul-
ment proceedings.

For example, French courts may refuse rec-
ognition and enforcement of an award if, following
the badly drafted multi-tier clause, the tribunal ren-
dering the award appears to lack jurisdiction.

That exactly what happened in a case of an
award rendered under the auspices of the CIETAC'.

In that case, a French company and a Chinese
company concluded a contract. The contract con-
tained a dispute resolution clause. The clause, in its
English version, provided that the disputes, if they
could not be settled amicably, must be submitted
to the CIETAC “to conduct mediation and arbitra-

1 Paris Court of Appeal, Péle 1 ch. 2, 30 March 2011, Strategic Technologies (Singapour) v. Procurement Bureau of the Re-
public of China Ministry of National Defence - Taiwan and Public Prosecutor (Taiwan), no. 10/18825.

2 Paris Court of Appeal, Péle 1, ch. 1, 9 June 2011, Thales and Thales Underwater Systems (France) v. Taiwan, no. 10/11853.
3 Cour de cassation, civ. 1, 28 March 2012, M. Michel Jun (Séribo’s liquidator) (France) v. Hainan Yangpu Xindadao Indus-
trial Co Ltd (China), no. 11-10347; Paris Court of Appeal, Pole 1, ch. 1, 6 January 2015, M. Michel Jun (Séribo’s liquidator)
(France) v. Hainan Yangpu Xindadao Industrial Co Ltd (China), no. 14/05327.
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tion” and that if it was “impossible to reach an agree-
ment”, all disputes would be “finally settled in ac-
cordance with the conciliation and arbitration rules
of the ICC”. The Chinese version of the clause stipu-
lated that the disputes, after the amicable settlement
failure, must be submitted to the CIETAC and may
be submitted, with further agreement of the parties,
to the ICC.

The Chinese company engaged arbitration pro-
ceedings before the CIETAC. An award was rendered
in Beijing, favouring the Chinese party. The Paris
High Court granted exequatur. The French company
appealed.

The French company raised jurisdictional and
international public policy pleas arguing that the par-
ties” agreement entrusted the mediation to the CI-
ETAC and, in case of failure, provided for ICC arbi-
tration in Paris.

The Court stated the rules of contract terms in-
terpretation.

Firstly, where there is doubt about the meaning
of a contract term, an interpretation should be pre-
ferred that makes the contract effective (the “effet
utile” principle).

Secondly, all the contract terms are to be inter-
preted in consideration of other clauses and the pur-
pose of the contract.

Applying those rules to the dispute, the Court
concluded that the indication in the Chinese version
of the dispute could be submitted to the ICC for arbi-
tration. Further agreement of the parties undermined
the effectiveness of the clause.

It inferred that the parties had agreed to have
their disputes definitively settled by arbitration in Paris
under the aegis of the ICC. Therefore, they could not
simultaneously provide for the CIETAC to be used
forthe same purpose. Consequently, the only interpre-
tation of the CIETAC’s role compatible with the gen-
eral economy of the clause is the one of mediator who
was to intervene after a failure of the amicable settle-
ment attempt.

The Court concluded that the disputed award
was made by an arbitral tribunal not designated
by the arbitration agreement. The order granting
the exequatur was therefore overturned.
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In another case,” French courts confirmed
the exequatur over another award rendered under
the auspices of the CIETAC. A French party invoked
several very specific grounds against a Chinese win-
ning party that are worth noticing.

For example, it first complained about an irreg-
ularly constituted tribunal. The arbitral tribunal was
composed solely of Chinese arbitrators. The French
company pretended that it had not had sufficient time
to nominate an arbitrator (the CIETAC appointed an
arbitrator on its behalf) and could not choose an arbi-
trator outside the official CIETAC list.

The Court rejected the argument considering
that, according to the CIETAC’s arbitration rules,
agreed upon by the parties, the French company had
twenty days to nominate an arbitrator but failed to do
so. An arbitrator of Chinese nationality was appoint-
ed by the CIETAC on its behalf. Moreover, during
the arbitration proceeding, the French party never
contested the constitution of the tribunal.

The French party also contended that the arbi-
tral tribunal failed to comply with its mandate. In par-
ticular, the arbitral tribunal did not forward its request
for the appointment of an expert to the CIETAC,
whereas the arbitrators do not have the power, under
the Chinese Arbitration Law, to order provisional or
investigative measures.

The Court rejected the plea, considering that
the CIETAC Rules provided for the referral of all
matters concerning provisional or protective mea-
sures to the Chinese courts by the CIETAC, but re-
served the right for the arbitrators to take all inves-
tigative measures, including the appointment of an
expert. Once again, the French party never criticised
the appointment of the expert during the arbitration.

The French company then invoked the adver-
sarial principle. It argued that the time limits imposed
by the CIETAC arbitration rules prevented it from
nominating an arbitrator and preparing its defence
in an appropriate manner. The party was also forced
to request additional time limits as the use of the Chi-
nese as the language of proceedings required transla-
tion.

The Court equally rejected the plea. As regards
to the language of the proceedings, the French com-

" Paris Court of Appeal, Pole 1, ch. 1, 31 January 2008, Thimonnier (France) v. Inner Mongolia Yili Industrial Group

Co. Ltd, Hohhot, Inner Mongolia (China), no. 06/15363.
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pany accepted the CIETAC arbitration rules that
provided that the proceedings were to be conduct-
ed in Chinese, in the absence of agreement between
the parties in this respect. The parties did not reach
any specific agreement as to the language of the arbi-
tration proceedings.

Finally, the French company relied on the vi-
olation of the international public policy. Were in-
voked, inter alia, the conditions of the arbitrator’s
appointment on behalf of the French company cou-
pled with the extremely short deadlines (aggravated
by the translation difficulties) that allegedly did not
allow it to fully present its claims.
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The Court dismissed the argument, considering
that the French party criticised the merits of the award,
which was forbidden before the enforcement judge.

Conclusion

While French courts treat all parties equally, some
particularities relating to the Chinese element may
be worth considering. Those are mostly linked
to the service of the judicial documents abroad and
peculiarities of Chinese language as the language
of the contract or as the language of the arbitration
proceedings.
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Representations, warranties and
indemnities - and fraud

egal practice in the UK and the US and that

of other common law jurisdictions long ago es-

tablished the practice of including (in the body

of the SPA — share-purchase agreement — or
in an attachment) a long list of assurances in the form
of representations, warranties and indemnities,
subject to the disclosures in the disclosure letter.
The practice has been modified in recent years to in-
clude only warranties and indemnities. This has aris-
en partly because it became so common to provide
that the contract could not be rescinded for misrepre-
sentation that the point of including representations
was to a significant extent lost.

Other legal systems often also make a similar dis-
tinction between statements which, if untrue, should
give the buyer rights to be put back into the position it
was in before entering into the transaction and others
give rise only to a right to damages. In cases where
the first remedy is provided for in the drafting, it is of-
ten, in practice, not possible to go back to square one
— once the company is transferred to the new owner
it may be changed in such a way that giving it back is
not feasible or appropriate. In such cases, the legal
system usually provides that damages should be paid
instead.

In practice, many civil law jurisdictions have
evolved to provide warranties and indemnities,
with similar effects as in common law systems.

36 Stone, Arbitrator, London

‘ The second part of the article (continued from previous issue of Arbitra-
tion.ru, August 2019) covers disputes over representations, warranties,
indemnities, governing law and other aspects of M&A deals. The first
part of the article was dedicated to disputes related to timing and pricing
of company transferring. \

However, fraud, if it occurs, is usually treated
as an exceptional situation in most jurisdictions, and
it is not usually possible to contract out of liability
for fraud, including fraudulent misrepresentation.

Fraud is often difficult to prove because, of its
nature, it is hard to detect. Also, the primary focus
of the parties during the negotiation of the SPA is
usually on civil remedies. Although there are civil law
remedies for fraud, it is also usually a criminal offense
in most countries, and therefore the burden of proof
is, in practice, usually high even in a civil case.

Many a dispute has arisen out of the information
provided and statements made to the buyer in the due
diligence phase or afterwards or from the way the in-
formation was presented — for example in the way that
the accounts have been prepared or that relationships
with customers have been presented. It may involve
giving false information but can also include failing
to give information or failing to correct information
which was (or was thought to be) correct when giv-
en. There are also, in many systems, opinions or for-
ward-looking statements are treated differently than
statements of fact.

Because so many M&A disputes are settled and
others arbitrated without public disclosure, it has
in the past been difficult in the past to develop any
kind of reliable feel for which areas most give rise
to the most claims.

However, AIG, the insurance company, has
for a few years now been publishing an annual report
of its claims experience with W&I (warranty and in-
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demnity) insurance. The 2019 report indicates that
they had claims on approximately 20 per cent of their
policies issued and, of these, “severe” claims (over
$10 million) on 19% of the claims received.
According to the AIG report relating to its in-
ternational experience, the most common ground
for claims -19% of the total — concerned finan-
cial statements. Given the focus of buyers and sell-
ers on the financial statements (as indicated above
in the discussion of price disputes) this is hardly
surprising. Financial statements aggregate finan-
cial information and often provide only limited de-
tail. There is an understandable tendency by the in-
house accounting team preparing the accounts to try
to present them in the best light to impress manage-
ment. Indeed, in the run-up to many private compa-
ny M&A deals, the staff of the company do not know
of the prospective sale in advance and the manage-
ment are at pains for them not to find out because
of the potential impact on morale within the com-
pany. This can make it difficult for the management
themselves to get to grips with the information or
for the seller of the target company shares to get access
to the information. There may, of course, be instanc-
es of the books being “cooked” in a more malevolent
way, but, as with fraud, it is often difficult to prove
a malevolent motive. Of course, this begs questions
about the role of the auditors generally which is con-
troversial in many “Western” countries currently.
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Another big area for claims is tax — 18%
of the total, mainly corporate income tax and em-
ployee and sales taxes. Again, this is hardly surpris-
ing. In many countries, the tax authorities have a long
period in which they can claim for unpaid tax — six
years is common. This inevitably introduces a degree
of uncertainly into the financial affairs of any com-
pany which has not recently had a tax audit. The ac-
counting staff, auditors and advisers of the target may
be doing a conscientious job of providing for the tax
liabilities they can foresee, but it happens not infre-
quently that when the tax inspectors review the same
financial records during their tax audit they look
at them from a different angle. Reviewers see things
that are not apparent to the staff and others involved
on behalf of the company.

A third major area for claims is compliance
with laws — 15%. This mainly affects regulated sec-
tors such as health and pharma and financial services,
but regulation applies to a wide range of businesses.
Again, there are can be malevolence involved, but
in most cases the problem is not of that level.

These three areas take up 53% of the pie
chart. Material contracts take up another 13% and
the remainder consists of employee-related, intellec-
tual property, litigation, operations-related, environ-
mental and fundamentals (e.g. good title). It surprises
me that litigation is only 7% but that may just indi-
cate that sellers have good appreciation of their dis-



putes and are also good at imparting the information
to their buyers.

Measure of damages

In most jurisdictions, it is accepted in respect
of a warranty claim that the measure of loss is the dif-
ference between the value of the shares as warranted
and their true value. However, this can be difficult
to determine in markets which are illiquid or in which
there is only limited liquidity (or little comparability
between companies even in the same market sector).
This usually requires expert evidence, but in such cir-
cumstances, it can be difficult to find suitable experts
or to compare their evidence, and this in turn makes
presentation (and, for the judge or arbitrator, evalua-
tion) of the expert evidence difficult.

There may also be issues over the basis for val-
uation. There is a world of difference between asset
value which may be relevant for deals based on asset
value and those based on a multiple of income (EBIT
or EBITDA). Determining what basis for valuation
is appropriate is often at issue an M&A dispute.
In some business sectors there are standard methods
of valuation but other there may be widely different
approaches to valuation even in the same industry
or service sector, The SPA may or may not give in-
dications, and, if it does, interpretation of them may
be disputed. The valuation approach used by the buy-
er may or may not be appropriate from the point
of view of the hindsight that may be brought to bear
in the dispute and it may not be clear what the rel-
evance of it is to the issue of damages in proceed-
ings. Issues of this kind can be particularly complex
in cross-border deals where different national ap-
proaches to valuation may be relevant.

Procedural requirements

SPA’s for M&A deals usually provide for claims
thresholds and baskets, caps on liabilities and time
frames within which claims must be made. There
may also be statutory limitations that apply if there
are none specified in the SPA. Although the limita-
tions in the SPA may seem relatively standard when is
being prepared, in practice it is not always straightfor-
ward for claimants to comply with them and a surpris-

’

ing number of cases which come to court — including
on arbitrations - concern compliance with technical
details of this kind.

Arbitration clause - governing
law of the agreement and law
of the seat

In many deals, there is no issue between the parties as
to what the governing law of the SPA should be — they
may simply accept that the national law of the coun-
try in which the transaction takes place should apply
or they may mutually agree on that of another coun-
try which they are used to applying in M&A deals.

If arbitration is to be used for dispute resolution,
the law of the seat will govern the procedural aspects
and care should be taken that this is readily compati-
ble with the substantive governing law of the SPA, so
that awkward conflict of laws issues don’t arise.

Where there is a choice as to the substantive
governing law or as to the seat, the lawyers advising
need to take care to avoid unintended consequenc-
es. The second part of The Guide to M&A Arbitration
published by Global Arbitration Review and edited
by Amy C Klaesener contains a compendium sum-
marising the substantive laws applicable to M&A deals
in a variety of jurisdictions globally. It is surprising
how different they are on certain points. In some ju-
risdictions, for example, consumer protection laws
apply to M&A deals unless excluded. In others, there
are legislative disclosure requirements which are very
favourable to the buyer unless excluded.

The extent to which pre-contractual commu-
nications between the parties is relevant to the inter-
pretation of the agreement may also vary a great deal
from jurisdiction to jurisdiction, and there may be is-
sues as to the admissibility of evidence. There can also
differences between jurisdictions as to what matters
are substantive and which are procedural. If the sub-
stantive law and the law of the seat are the same or
at least compatible, there are likely to align effective-
ly without problems, If they take materially different
approaches there can be problematic gaps or issues
of characterisation.
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O CTAHOAPTAX OEATEJIBHOCTU

APBUTPAXXHbIX

MHCTUTYTOB

Ilpusemcmeennas peus Anexcuca Mypa, npezudenma Medxcdyrnapoornoeo
apbumpascrozo cyoa npu MedxcdyHapooHoil mopeoeoil narame
GAR Live, Cram6y, 20 utons 2019 roga

€TOJHS 51 XOTeJ Obl BBICTYIIUTD Ha TEMY Jie-
TUTUMHOCTH apOUTPaXKHBIX WMHCTUTYTOB,
pbIHKA, Ha KOTOPOM OHHU OCYIIECTBIISIIOT
CBOIO JESATEBbHOCTb, U TOM POJU, KOTO-
pPYIO OHU JOJKHBI UTPaTh B 00ECMEUEHUN YECTHO-
CTH U1 TTOCJIeIOBATEIbHOCTH apOUTPAKHOM CUCTEMBI
KaK CUCTeMBbI IPaBOCYaMs Ha T100aJTIbHOM YPOBHE.
Jns Hayana CTOUT BCIIOMHUTH HEIAaBHIOIO
HWCTOPUIO MEXIYHApOIHOTO apOUTpaKa U Te U3Me-
HEHUsI, KOTOpPbIC Mbl HA0JII0/Ia€M B Halllei MPaKTUKeE.
B mocnenHee BpeMsl BeieTcsl MHOTO pa3aroBOpOB
0 30JIOTOM BeKe apOuTpaxka U MmocaeIylolieM OTKaTe
Has3aj, a TakXKe O TOM, IEUCTBUTEIBHO JIU «OJIM3Ka
3uMa» apouTpaxa. XoTs B IUCKYCCHMU B TEPMMHAX
«HTpHbI IpecTosioB» €CTh CBOM MOJIOKUTENBHBIE CTO-
POHBI, 51 ObI HE CKa3aJl, YTO OHA MIOMOTAET B IMOJTHOMU
Mepe 0CO3HATh Te TTTYOOKKME CUCTEMHbBIE U3MEHEHUS,
KOTOpBIC MEepeKUBACT ceiiuac apoOUTpax, U MOHSThH
WX TIOCJIEACTBUS ISl POJIU apOUTPAKHBIX UHCTUTY-
TOB B OyaylLIEM.
[To3BoJibTe MHE MPUBECTU LIMTATYy U3 BBICTY-
mieHust Credpana Iunna Ha KoHrpecce Mexay-
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HapOJHOTO COBETa M0 KOMMEPUYECKOMY apOUTPaxXy
B Maiiamu B 2014 roay: «...pacCcy1eHus O JErUTUM-
HOCTH TIPUMEHUTENIBHO K MEXIYHAPOIHOMY apOou-
Tpaxy CIMIIKOM CUJIBHO COCPEIOTOUYEHBI Ha (PYHK-
MM apOuTpaka KakK MeXaHW3Ma YpeTyJIupOBaHMS
OTIIEJLHBIX CTIOPOB M UTHOPUPYIOT PACTYIIYIO BaXK-
HOCTb MEXIYHApOAHOTO apOuTpaxka Kak MHCTUTYTa
MEXTOCYIapCTBEHHOTO peryaMpoBaHus». Jlymalo,
Iwvnn npas..

OH 1paB, KOTAa yTBEPXKIAET, UTO MEXKAYHAPOI-
HbII apOUTpaxK OOJIbIIE HE SIBISICTCS TMTPOCTO TEXHO-
JIOTMEl pa3peleHusT CIIOPOB, MPUMEHUMOM TOJBKO
B OTHOIIEHUU CTOPOH apOUTPaKHOTO pa3douparesib-
CTBa U OCHOBAaHHOU MCKJTIOUYNTEILHO HA aBTOHOMUU
BOJIM CTOPOH. ApOUTpaxK CTal MpeodsanaroiivM,
a B HEKOTOPBIX OTPACJISIX €/1Ba JIM HE eIMHCTBEHHBIM
CMOCOOOM paspeleHust MeXXAYHApOIHBIX CIIOPOB.

ITockonbKyY rpaHUIIbI apOUTPaOETIbHOCTU ObLITU
paclIMpeHbl, TPETEMCKUM CylaM CTAaHOBUTCS TIOJI-
CYJIHO Bce 0OJIblle pa3IMUHbIX Cep YeToBeUeCcKOoi
nesreabHocTU. [lprMep M3 HegaBHETO IPOIILIOro:
BepxoBHomy cyny KaHaabl BcKope MpEACTOMUT pe-




IIUThb, TIOACYAHBI JIM apOUTPaxy, KaK PElIva CYI
HU3IIEH WHCTAaHIMM, CHOPbl MEXIY KOMITaHUEH
Uber u ee Bogutensmu. Jlopa Tomac moguyepkKHyI
B cBoeil jekimu B 2016 romy, YTo BO MHOTHMX OT-
paciisix apOUTpaKHbIe pelIeHUs] CTald OCHOBHBIM
— €CJIM He €AMHCTBEHHBIM — UCTOYHUKOM (DOpMU-
pOBaHUS MPAKTUKU.

He Tonbko MOpcKkoe U CIOPTUBHOE, HO TaKXkKe
CTPOUTEbHOE MPaBO, OCOOEHHO B YaCTU MTPUMEHE-
HUS KOHTPAKTHBIX MTOKYMEHTOB MeXIyHapoaIHOM
denepaunu nHxXeHepoB-KoHcyasTaHTOB (FIDIC),
He(TSIHOE M KOCMHMYECKOE IIpaBO B YacTH pEry-
JIMPOBAaHUS SKCIUTyaTallud CITYTHUKOB SIBJISTIOTCS
B 3HAUMUTEJbHOW CTEMEHM MPOMYKTaMU TMPAKTUKHU
apouTpaxa.

MexayHaponHbIi KOMMEpPUYECKUIl apOuTpax
JTaBHO YK€ BBIIIEJ 32 pPAMKU YaCTHBIX CITOPOB, pacTeT
YHUCJIO JeJI C yYaCTUEM TOCyIapCTBa U IOPUINYECKUX
JIVLI, HAXOASIIUXCS B COOCTBEHHOCTU TrOCyAapcTBa,
— TakuM 00pa3oM, BCE CWJIbHEE 3aTparuBaroTcs,
Kak U B cllydae MHBECTUIIMOHHOIO apOuTpaxka, Imy-
OJIMYHBIE UHTEPECHI.

N3 nemaBHero otuera ICC mo apOouTpaxy
B KOHTEKCTE NU3MEHEHUS KJMMaTa SIBCTBYET, UTO Tpe-
OOBaHUS B CBSI3U C (paKTaMU KOPPYITIIUU, OOBUHE-
HUS B HapyllIeHUU MpaB yeJoBeKa WU TPeOOBaHUS
B CBSI3U C BHIOpOCAMU YIJIEBOIOPOIOB U HAPYIIIEHU-
€M 3KOJIOTUYECKOTO 3aKOHOJATeJIbCTBA BCE Yallle
paspeliaiTcs B apOuTpaxe.

B cdepe 3ammThl MHBECTUIIMIA apOUTpax
OCTaeTcsl, HECMOTPSI Ha aKTUBHYIO KPUTHUKY CYIIIE-
CTBYIOIIIEW CUCTEMbI, OOUICTIPUHSITHIM CIIOCOOOM
pa3penieHusi cropoB. PasymeeTcs, MpPUCYTCTBYET
TEHJIEHIM K 0oJjilee pa3HOOOPa3HOMY M KOMILIEKC-
HOMY MPEIOKEHUIO CITOCOO0B U MECT pa3pelleHUsI
CMOPOB — C TIPUBJICUEHUEM MHOTOCTOPOHHUX CY/IOB,
COrJIallIeHU O CBOOOMHOM TOPTOBJIE, C UCTIOJIB30-
BaHMEM HapsiIy CO CTapbIMM TOTOBOPAMU MEXIY-
HapOJHBIX JTOTOBOPOB O TOOILIPEHUUW W B3aMMHON
3alIUTe KalUTATOBIOXEHUI M MHBECTULIMI HOBOTO
nokosieHus. Ho Ha mrobasibHOM YpOBHE BO3BpaTta
K IATUIOMATUYECKOM 3l Te UHBECTOPOB C UCTIOJIb-
30BaHMeM oroBopku KasibBo He OyneT u apOuTpax,
pasymeeTcsi, He NCUE3HET.

Credpan Iuan yTBepxKmaeT, 4TO apOUTpax
CTaJl UHCTUTYTOM MEXTOCYIapCTBEHHOTO PETYJINPO-
BaHMs. I, BO3BMOXHO, TIPUBHECY B 3TO YTBEPKIECHHUE
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HEKWI HI0AHC, €C/TA CKaxy, 4YTO apOUTpax CcTaa Me-
JKTOCYIapCTBEHHOW CUCTEMOM MPaBOCYIHSI.

Ha ceromHs »T0 aBTOHOMHass U BO MHOTOM
caMoperyupyeMasi cucteMa OTIIPaBJIeHMST ITpaBo-
Cyousi ¢ COOCTBEHHBIM TMOKHMM ITpOlIeCCYaTbHBIM
3aKOHOJATEIbCTBOM, COOCTBEHHBIMU LIEHHOCTSIMMU,
WHCTUTYTaMM, CBOMM COOOIIECTBOM IPaKTUKYIO-
11X IOPUCTOB 1 TTpaBoBeAOB. M B TakoM BuUEe apOu-
Tpax UrpaeT OCHOBOIMOJIATAIOIIYI0 POJb HE TOJBKO
C TOYKM 3PEHUsI PETYIUPOBAHUSI MUPOBOM KOHO-
MUKU, HO U BO MHOTOM C TOYKU 3peHUS (PYHKIINO-
HUPOBAaHMUS OOIIIECTBA B 1IEJIOM.

Bor mouemy BoOmpochl MNpPO3payHOCTH, 3STU-
KM ¥ MHOTroo0pasvsi TaK BaXXHBI JUISI JTETUTUMHO-
CTU MEXIyHapOoAHOro apOouTpaxa Kak IJI0OaTbHOMI
CHUCTEMbl OTIpaBicHUS TpaBocynus. Pedb wuper
0 MEXIYHapOIHOU CUCTEME PAaCCMOTPEHMUSI CITOPOB,
KJTIOUEBBIM 3JIEMEHTOM KOTOPOU SIBJISIOTCS apOu-
TpaXkKHbIE UHCTUTYTHI.

Bot nouemy 06e3 cepbe3HbIX, CACAYIOLIUX OTHU-
YECKUM TMPUHLIMIIAM U MMEIOUIUX COOTBETCTBY-
JOIIUI OMBIT MHCTUTYTOB HEBO3MOXHO JOBEpUE
K apouTpaxy. Takvue WHCTUTYTHI BHIMTOJIHSIOT (DYHK-
LIMM KOHTPOJISI Haj TpoueccoM apoutpaxka. OHu
WTPAIOT BaXKHYIO POJIb C TOUKU 3pEHUS YCTAaHOBJIE-
HUS TIPaBUJI U TaKUM 00pa3oM BHOCST CBOW BKJIal
B (popMupoBaHME pPEKOMEHAATENbHBIX MEXIyHa-
POIHBIX HOPM TIpaBa, MPUMEHUMBIX K IPOLEAYpe
apouTpaxa.

Ha 5TW WHCTUTYTHI BO3JIOXKEHA OCHOBHAS
OTBETCTBEHHOCTb 3a YCTaHOBJIEHWE CTaHIapTOB,
W OHU OXMWIAIT OT apOUTPOB CJIECIOBAHUS ITUM
CTaHIapTaM IpU MPEIOCTaBICHUU apOUTpaMu WH-
dopmauuu o KoHpAUKTe MHTepecoB. OHU Takxke
SIBJISTIOTCSl €IMHCTBEHHBIMM OpraHaMM, CITOCOOHBI-
MU peaJlbHO KOHTPOJMPOBATh COOMIOACHUE STUYE-
CKUX HOPM apOMTpaMU 1 IOPUINYECKUMU MPEACcTa-
BUTEJISIMUA CTOPOH.

B o6mieM u 1iesioM, apOUTpaKHbIE MHCTUTYTHI
00ecIeynBaloT HOPMATUBHO-IIPABOBYIO 0a3zy, IMO-
3BOJISIIONIYIO paccMaTpUBaTh apOUTPaXK KakK CTPYK-
TYPUPOBAHHYIO, TIPEACKA3yeMyld M MPO3pavyHylO
CHUCTEMY OTIpaBJeHUs paBocynusi. Ho Toiapko Ha-
JEXHbIE W JISTUTUMHBIE apOUTpaXkKHbIE MHCTUTYTHI
MOTYT KOHTPOJIMPOBATh CJIeIOBaHKEe HOpMaM 1 00e-
CMeYuBaTh MPO3PAaYHOCTh W MpPencKa3yeMOCTb CU-
CTeMBbI TAKMM 00pa3oM, YTOObI TOOUTHCS JOCTATOU-
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HOTO YPOBHSI JOBEPUS KaK CO CTOPOHBI TOCYIapCTB,
TakK 1 00IIIeCTBA B 1IEJIOM.

PaccmarpuBas ucTtopuio apbuTpaxa 3a Mo-
cJIeIHUE ABA-TPU AECATUIICTHS, TIPEXKIE BCEro oopa-
1iaellb BHUMaHWe Ha YeTKUIl KaueCTBEeHHBIN CIBUT
OT apOuTpaxkHOro pazoupareinbctsa ad hoc B cTopo-
HY MHCTUTYLMOHAJIBHOTO apouTpaxa. [TosgBuauch
MEXIyHapOIHble apOUTpaxkHble MHCTUTYTHI — 30
JIET Ha3aj TaKUM MHCTUTYTOM ObUI TOJIbKO MexXy-
HapoaHbIi apouTpaxkHbiii cyn ICC.

CerogHs Bce uHauve. beiBimii JIoHmOHCKMM
Tpeterickuii cyn B 1981 romy nepermeHoBaH B JIoH-
JMIOHCKUI MeXITyHapOAHbIN TpeTeiickuii cya. B 1985
rogy cosnaH [OHKOHTCKMI MeXAYHapOIHBIM ap-
OuTpaxHblil 1IeHTP, B 1991 rogy — CuHranypckuit
MEXITyHApOIHBIA apOUTpaxkHbIi 1eHTp. O6a mpu-
o0pesM Ha CETrOAHSIIHUN JeHb OOJBIIOE PEeruo-
HaJIbHOE U JaXe MexXayHapoaHoe 3HaueHue. B 1996
rofy yupexiaeH MexXayHapoaHbIi LEHTp paspelie-
HUSI CTTOPOB AMEPUKaHCKOM apOUTPakHOM acCOLIM-
anu. Apoutpaxx FOHCHUTPAJI takke caenan miar
B CTOPOHY COOCTBEHHON WHCTUTYLMOHAJIU3AIINU,
B OCOOEHHOCTH TOCJIE BCTYIUIEHUSI B CHJIy HOBOTO
PernamenTa 2010 roga, mpeaycMOTpPEBILIETO yCue-
Hue poiu [TocToSTHHOTO TpeTeiicKoro cyaa Kak Ha-
3HaYaoIIEero opraHa.

OmnHako OTHOBPEMEHHO Ha0I0aeTCs TeHAEH-
1M K peTMOHAIM3allMi MEeXXIyHapOIHOTO apOuTpa-
ka. JIBaauaTh JeT Hazal apOUMTpaXK eCTeCTBEHHBIM
00pa3oM BOCHPUHMMAJICS KaK MEXIYHAPOMIHBINI,
MOCKOJIBKY JEHCTBOBAJ MO €IUMHOU Mpolleccyalb-
HOM MOJIeIM U OCHOBBIBAJICS HA OOIIMX LIEHHOCTSIX,
B TO BpeMs KakK ceiuac TOSIBJISICTCS BCe OOJIbIIIe
perMoHaIbHBIX ocobeHHocTeil. MiMu o0yciioBiieH,
HampuMmep, uHTepec K [IpaxckuMm mpaBuiam, B OT-
BEeT Ha BOCIPUATHE — Ha MOW B3IJISIA, aOCOJIOTHO
HeBepHoe — IlIpaBun IBA Kak CIMIIKOM OJIM3KMX
aHTJIO-CaKCOHCKOMY ITpaBy.

Bo MHOTHX cTpaHaxX ¥ perMoHax OTMEUEHO TaK-
K€ CTpeMJIEHUE CTOPOH CIopa oOpalathbesl B MH-
CTUTYTHI, O0Jiee OJIM3KUE K COOTBETCTBYIOIIUM PhIH-
KaM 3a CYeT HaJW4usl MECTHBIX OTIEJICHUI. DTUM
BO MHOroMm 00bBscHsIeTcsa TOoT (akT, yto Cyn ICC
3a MOCJeAHNE TPU Tofa OTKPHLUT YEThIPE HOBBIX OT-
JIeJICHUS B pa3HbIX CTpaHax.

CTouT Takke OTMETUTb pPe3KOe YBeJIWYeHME
Yyycja HOBBIX MECTHBIX apOUTPaXKHBIX WMHCTUTY-
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TOB 110 BceMy MUpY. OHU TIOSIBIISIIOTCSI €3KETOIHO.
HenaBHo ObUIM co3MaHBl apOUTpPaXKHbBIE OpPTaHbI
Bo BretHame, Taunanae u MbssHme.

Hexkoropble M3 TakMX MECTHBIX MHCTUTYTOB
BBIIBUHY/IM O0Jiee WJIM MEHEe CMEJIbIe MPOrpaMMBI
uHTepHaunoHanu3auu. Hampumep, Llentp apou-
Tpaxa M mocpeaHuyecTBa bpasnibcko-KaHaacKoM
TOpProBoii maysatbl B bpasunuu unm PernonanbHas
apouTtpaxkHas nanarta Kyana-JIymmypa, Kotopast u3-
MEeHUJIa HAMMEHOBAHME 1 cTajla ABMaTCKUM MEXTY-
HapOAHBIM apOUTPaKHBIM LIEHTPOM.

Psin apOUTpakHBIX MHCTUTYTOB PELIIN 00be-
OVHUTBCA. Hampumep, Tpu McnaHCKUX apOuTpaxa
(Apoutpaxubiii cyn WMcnanum, Maapuackas ap-
ourpaxHas najgara u CIMA) B gekabpe 2017 roga
CTaJI €AMHBIM apOUTpakHBIM UHCTUTYTOM. Ho He-
KOTOpbIE MHCTUTYTHI, Takue Kak Kuralickas mex-
MyHaponHasi apOuTpaxkHass Komuccus B 1988 romy
wiu BANI B MHIoHe3uun, HampoTUB, pa3aeauInucCh.

B pamkax Toro xe IBM>KeHUsI TOMUMO MECTHBIX
MHCTUTYTOB CYIIECTBYET IIMPOKUI CITEKTP CIelra-
JIN3UPOBAHHBIX OPraHOB, TaKMX KaK MexayHapoi-
HBII LEHTP MO yPeryJIupOBaHUIO MHBECTUIIMOHHBIX
CIOPOB JIsI UHBECTULIMOHHOTO apouTpaxka, BONC
JUTSL CTIOPOB TI0 MHTEJICKTyalbHbIM mpaBaM, Criop-
TUBHBIN apOUTpakHbIl cya B JIozaHHe, JIoHTOHCKAas
accouualysi apouTpoB MO MOPCKOMY TpaBy, JIoH-
JIOHCKOE apOUTpaxkHOEe OOIIECTBO CTPaXOBIIMKOB
U TIEPECTPAXOBIIMKOB, a TaKXe JAaBHO JEHCTBYIO-
IIMX OTPACIeBBIX MHCTUTYTOB, TAKMX KaK MexXmyHa-
ponHas accolualus TOProBIu 36pPHOM U KOpMaMHu,
®enepanyst accolMalvii TOPTOBAM MaCIMYHBIMU
KyJAbTypaMM, CEMEHAMU M XUpaMUu WK Accoliva-
1M1 1o padHUpOBaHHOMY caxapy B JIoHIOHe.

HMHTepecHoit 0COOEHHOCTHIO 3TOT0 MHCTUTYIIN-
OHAJILHOTO Tieli3axka sBIseTCs TOT (PaKT, YTO MECT-
Hble apOUTpaKHbIE MajaThl CO3IAI0TCS Yallle BCEro
0e3 4YeTKoil NeJIOBOI MOBECTKM U peaibHO# Tep-
CTIeKTHBBI IPUBJIEYD Jie]a B OnukaiiieM Oymaymiem;
TaKue OopraHbl BOCIIPUHUMAIOTCS TJIaBHBIM 00pa3oM
Kak JIOTOJHUTEJIbHBIN CITOCO0 MPUBJIEYSHHUS B CTpa-
HY apOUTPaKHBIX Pa30UPaTEIbCTB.

[MosiBneHre MECTHBIX LIEHTPOB SIBJISICTCS B 3HA-
YUTEIBHOW CTETICHU PE3YJBTATOM TOCYAapCTBEHHOM
MOJUTUKKM COOTBETCTBYIOIIMX cTpaH. [lpumepom
ONMMCAHHOW TEHACHIIMM MOXET CIYXWTh TPUHSI-
Toe B aekabpe 2016 roma pelleHue MpPaBUTEIbCTBA



WHauu co3nath rocynapcTBEHHBI KOMUTET, B T10-
BECTKY KOTOPOTO BXOAUT WHCTUTYLHMOHAIM3ALIUS
apOuTpaxa myTeM KiacCUbUKalud apOUTPakKHbBIX
YUPEXKIECHUH, TTPOJIBUXKEHMSI HALIMOHAJIBHOTO apOu-
TPaxKHOTO LIEHTPA, CO3IaHMsT apOUTPaKHOU KoJuie-
MU U aKKpeauTanuy apoutpoB. Eille oquH npumep
— npaBUTENbCTBO CHUHTamypa, MOONIPSIBIIEE CO31a-
Hue CHHTamypcKOro MeXIyHapoIHOTO apOuTpax-
Horo 1eHTpa (SIAC).

Takve moJUTHYECKME IIard TMO3UTUBHBI, TO-
CKOJIBKY BHOCSIT CBOHM BKJIa[, B PacIpOCTPaHEHWE
KYJBTYpBI apOuTpaxa 1 YKpeIJIeHUEe pa3BUBaIOIINX-
csl apOUTpaXHBIX IOpUCAUKIIMA. [Tpy aTOM MHOTIA
ClTy4JaloTcsl TMeperuObl, KOorjga IpaBUTEIbCTBA CTa-
paroTCsl HaBsI3aTh UCIOJb30BaHUE BHYTPEHHUX ap-
OUTPaXHBIX WHCTUTYTOB. B Takux ciydasx Iieib
COCTOUT HE B MPOIBWKEHUM MEXIYHApOIHOTO ap-
OuTpaxa, a B IepeHoce e U3 MEXIYHAPOIHBIX ap-
OUTPaKHBIX MHCTUTYTOB B HAllOHAJIBHBIE.

Hanpumep, B Havasie mpo1iuioro roga B Pymbi-
HUM ObLT U3[aH yKa3, HaBS3bIBAIOIIMIA pa3pelieHune
B ApOuTpaxHoil manare byxapecta apOMTpakHBIX
CMOPOB IO TOCYAapCTBEHHBIM 3aKymnKaMm. B Typunu
B IIPOIIIJIOM TOY TakzKe ObLT MPUHST yKa3, COIJIaCHO
KOTOPOMY CITOPBI IO TOCYIapCTBEHHBIM 3aKyIKaM
MOTYT pa3peliaTbCsl B apOUTPaKHOM ITOPSIIKE TOJIb-
KO B COOTBETCTBMU C peraaMeHToM CTaMOyJIbCKOTO
apOUTPaKHOTO LIEHTPa, HO, HACKOJIBKO 5 TOHUMAIO
(XOTs1 TeKCT chopMyTUPOBAH HEUYETKO), CYIIECTBY-
€T WCKIIOYEHUE, TO3BOJISIONIEe BbhIOpATh MEXIYy-
HApOAHBIA apOUTPaKHBIM WHCTUTYT JJIS CIIOPOB
MO MEXIyHApOAHBIM KOHTPAaKTaM Ha TOC3aKYIKU
C MPUBJIEYEHUEM MEXITYHAPOIHOIO (pHAHCHUPOBaA-
Hug. Kak ckazan 3usg AkuHuu Ha GAR Live (Ctam-
oyn, 2018), CramMOyabCKUI apOUTPaKHBIA IIEHTP
«TTOJTYYWJT TIPEMMYIIECTBA 3a CUYET TMOMIEPXKKU Ty-
PELIKOTO MPaBUTEbCTBA, AKTUBHO TTPOJBUTABILIETO
€ro Kak MecCTO pa3pelieHus apOuTpaXKHBIX CITIOPOB
C y4acTMeM UMHOCTPaHHBIX MTHBECTOPOB».

B noxnage Toma Ix)koyHa Ha KoH(MepeHUMU
Oblla omucaHa crieayronias curyamnus: «B uwoHe
2017 roma mpe3uAeHT DpaoraH u3aaal KOMMIOHUKE,
cofiepXaBlliee PEeKOMEHIAIIMA TOCyIapCTBEHHBIM
MPEANpPUATUSIM U OpraHaM MECTHOTO CaMOYMpaB-
JIEHUST BKJIIOYaTh OTOBOPKY O pa3pelleHUu CHOpPOB
B CrtaMOynbcKOM apOuTpaxkHoMm IlieHTpe. Ilosxke,
B stHBape 2018 roma, MpaBUTEIbCTBO M31AJI0 3aKOH,
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COTJIACHO KOTOPOMY, €CJIM MHBECTOP MPEANOYUTACT
paspelleHue CIopoB MO roc3akyIKkaM B apouTpaxe,
apOUTpaxkHOe pa3dMpaTesbCTBO JOJKHO OCYIIECT-
BJISIThCS O perjaMmeHTy CTaMOyIbCKOro apouTpaK-
HOTO LIEHTpa».

CoBceM HelaBHO B MHAMICKOM InTaTe Maxa-
painTpa MpUHSIN TTOCTAHOBJICHUE, COTJIACHO KOTO-
POMY CITOPBI, BBITEKAIOIIME U3 KOHTPAKTOB Ha roc3a-
KYIKYU HA CYMMY CBBIIIIE OTIPEAeICHHOTO 3HAYCHMUS,
JOJKHBI pa3pelnatbest LleHTpoM MexXayHapomHOro
apouTtpaxka B Mymbae. HeckoabKo JieT Ha3aa UHI0-
HEe3MICKUi peryaarop HedTerazoBoit orpacin BP
Migas mpuHSUT aHAJIOTUYHOE MOCTAHOBJIEHHE O pac-
CMOTPEHUM CTIOPOB B apouTpaxkHoM 1ieHTpe BANI.

Bo3MmoxxHO, BBl 3HaeTe, YTO KUTalCKOe Ipa-
BUTEJIbCTBO 4yepe3 COoBET MO CONEUCTBUIO MEXITY-
HapOAHOW TOProBjie OOBSIBUIO O Hauajae pabOThI
CIelMaIu3upOBAaHHOTO MHCTUTYTA JAJISI paCCMOTpe-
HUS apOUTPaKHBIX CIIOPOB, BBITEKAOIINX M3 KOH-
TPaKTOB B paMKax crpareru «OIuH T0sSIC — OIMH
MyTh», U BBICKA3bIBAETCSI 00CCITIOKOEHHOCTD IO T10-
BOJy TOTO, OCTaHETCS JIN Y UHBECTOPOB peabHbIN
BBIOOD apOUTpaka JJ1s1 pa3pelieHUs CIIOPOB.

Takye TIONBITKM HAUMOHAJIW3UPOBATh ap-
OMTpaxk IyTeM HaBs3bIBAHUS MECTHBIX LIEHTPOB
JUISL pa3pelieHus MEXIyHAapOIHBIX CIIOPOB TIpe.-
CTaBJISIIOT OMIACHOCTh. Bo-TIepBhIX, 3TO UAET Bpa3pes
C MPUHIAIIOM aBTOHOMMHU BOJIM CTOPOH. Bo-BTO-
pbIX, B JOJTOCPOYHOI TEPCIEKTUBE 3TO CIOCOO0-
CTBYET Meperubam 3a cueT CO3AaHMsl 3alIUIICHHBIX
PBIHKOB M OCBOOOXKIEHMSI HALIMOHAJIBHBIX WHCTU-
TYTOB OT KOHKYPEHIIMU. B-TpeThuX, 3TO HE COCO0-
CTBYeT IPUBJICUCHUIO MHBECTUILIVM, TaK KaK y WH-
BECTOPOB Bcerga OyayT OOOCHOBaHHBIE COMHEHUS
B OOBEKTUBHOCTH CITOHCHUPYEMbIX IPaBUTEIHLCTBOM
LIECHTPOB B CJIyyae CIIOPOB C y4acTUEM TOCYaapcTBa
WINA I0PUANYECKUX JIUIL ¢ J0JIei TOCYIapCTBEHHOM
COOCTBEHHOCTH. B 00l11ieM U 11eJ10M, TaK1e 3aKOHO-
JaTeJbHble MHULMATUBLI HAHOCSIT BpEl CTpaHaM,
MPOABUTAIONINM ce0sl B KaUeCTBE MECT MPOBEACHMS
apouTpaxa.

ITo3BosbTe TPUBECTM WHTEPECHBIN IIpUMEp,
WITIOCTPUPYIOLINI, MMOYeMy HMHBECTOpaM CJIeayeT
OCCITOKOUTBCS TI0 TOBOAY IMOJOOHBIX WHUIIMATHB.
ICC, kak BaM H3BECTHO, BeleT OOJbIIOEe KOJuye-
CTBO JIeJI C yYaCTUEM TOCYAapCTBEHHBIX MPEATpUsI-
THil. B HEKOTOPBIX cTpaHax Takue jejia MpeacTaB-
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JISIIOT OO0 3HAUUTENIbHYIO YacTh Harpy3Ku, B psijie
IOPUCAUKIIMI peub UAET O MeCATKaX HaXOMSIIUXCS
Ha PacCMOTPEHUM [JIeJ Ha BecbMa 3HAYUTEJbHBIE
CyMMBbI. B ormpeneneHHbIX IOPUCAUKIIMAX MOXET
BO3HUKHYTb BOIPOC OTHOCUTEIBHO KOH(IMKTA
WHTEPECOB B CBSI3M C TeM (haKTOM, YTO HEKOTOpPHIE
TOCTIPEATNIPUATHAS MOTYT MHOTOKpaTHO Ha3HayaTb
OJIHUX U TeX Xe apOUTPOB, KOTOPBIMU MHOIA SIB-
JISIIOTCSL  OBIBIIME TOCYIApCTBEHHBIE —CIIyXallue.
B pesynbrate mpUXOAUTCST CTAIKMBATHCS CO CJIOX-
HOCTSIMU U TIPEMSTCTBUSIMU, KOTOPBIE TIOBTOPSIIOTCS
JIOBOJIBHO YacTo.

Hanpumep, aBe Heneau Ha3a s MOAYIUa ohu-
IIMaJIbHOE MUChMO OT KPYITHOTO TOCYIapCTBEHHOTO
MPEINPUSTUSI, YacTO YYaCTBYIOIETO B paspellle-
Huu cropoB B ICC B onpeaeaeHHON I0pUCIUKITUN.
ITpennpusTue XajaoBaJdoCh TJaBHBIM 00pa3oM
Ha TOT ¢akT, yTo Cya HECKOJIBKO pa3 OTKa3ajcs yT-
BepAUTh Ha3HAYEHHBIX MpPEennpusTUeM apOUTpOB
P 0OCTOSITEbCTBAX, KOTOPBIE MOBIUSIN OBl HA UX
HE3aBUCUMOCTh U OOBEKTUBHOCTD B IIa3aX IPYroi
cropoHbl. [TnuceMo comepxut yrposy npusieds ICC
K OTBETCTBEHHOCTH U OOJIbIIIE HE BKJIIOYATh B KOH-
TPaKThl OrOBOPKU O pa3pelreHuM crnopoB B ICC,
€CJI Mbl HE U3MEHUM TPAKTUKY TPUHUMAEMBIX pe-
LIEHU.

Pazymeercst, Mbl He CTaHeM 3TOrO JeJaTh.
ITpaktuka Cyna ICC cocTtouT B TOM, 4TOOBI 0Oe-
CMEYUTh HE3aBUCUMOCTh U OOBEKTMBHOCTbH B IJa-
3aX CTOPOH BCeX apOUTPOB, BKIIOUAst HAa3HAYEHHBIX
rOCy1apCTBOM WM TOCYIapCTBEHHBIMM OpraHU-
3aumsiMyd. OMHAKO BO3HMKAET 3aKOHOMEPHBI BO-
MpoC: KaK OoTpearnupyeT Ha TaKoe MUCbMO MECTHas
apOuTpaxkHasl najaTa, CUJIbHO 3aBUCUMasi OT Orpa-
HUYEHHOIO YHCJIa TOCYIapCTBEHHBIX YYaCTHUKOB?
DTOT Bompoc OyIdeT CEephe3HO paccMaTpUBaTh
Mpu BbIOOpE apOUTPaKHOW IOPUCAUKIIMU JIIOOOM
WHBECTOP, 3aKITI0YAIOIINI KPYITHBINA TOCYIapCTBEH-
HBII1 KOHTPAKT.

IToMmuMo 3TOrO BOMpOCa, paccMaTpuBasi
B LIEJIOM CHUTYaIlMIO C MEXIYHapOAHBIM WHCTUTY-
IIMOHAJIbHBIM apOWTpaxkeM, HeJb3sl HE OTMETUTh
VAUBUTEbHOE MHOTroo0pa3ue W HepaBHOMEPHOE
KOJIMYECTBO MHCTUTYTOB, BOZHMKAIOIIUX Ha COBEP-
IIEHHO HEPEryJIupyeMOM PBbIHKE B YCIOBUSIX PacTy-
et KonkypeHuuu. He KaxeTcst 11 yIuBUTETbHBIM
B CBETE BaXKHOCTHU TOU OOIIECTBEHHON pOIU, KOTO-
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pyI0o UTpaloT apOUTpakHbIE UHCTUTYThI, OTCYTCTBUE
MEeXaHW3MOB KOHTPOJISI U HOPMATUBHBIX aKTOB, 00¢-
CTIEYMBAIOIIMX MX KauyeCcTBO, COOTBETCTBHE CTaH-
JapTaMm U JISTUTUMHOCTD?

B OonbminHCTBE cTpaH 000 JULO BIpa-
BE CO3/IaTh apOUTpaXkKHbI opraH 0e3 Kakoro-aubdo
KOHTPOJISI CO CTOPOHBI TocyaapcTBa. B aToM ecTh
ONpeNeCHHBIN pPUCK. ApOUTpaXkHbIe WHCTUTYThI
MOTYT OKa3aThCsl KOPPYMITMPOBAHHBIMU WJIM CTATh
MHCTPYMEHTOM MOIICHHUYECKHUX CXEM.

[To3BoJIbTEe MHE MPUBECTU BBIAEPXKKY U3 CTAThU
AHa IToncoHa «Puck 3moynoTpebiieHnit B MeXIy-
HapoIHOM apOuTpaxe»: «JIuilb HeMHOrue apou-
TpaXKHbIe UHCTUTYTHI MOTYT OOOCHOBAHHO TPETEH-
JO0BaTh Ha JIETUTUMHOCTb. Hemaso apOuTpakHBIX
OpraHoOB HAIIOMMHAIOT IIyCThle 3AaHUSI B OXUAA-
HUM, TIOKa KTO-HUOYIb cobepeTcs ux cHecTu. py-
rMe He MOTYT M30aBUThCSI OT KyMOBCTBA, KOTOPOE
M3HAYaJbHO OBLIO CMBICIOM HX CYIIECTBOBAaHWMSI.
Korga oGHapyxuBaloTcsl MOogoOHbIE HEIOCTaTKH,
3apeKOMEH/IOBABIIMM ce0sI M YeTKO paboTarolIuM
MHCTUTYTaM TaKXKe CTAHOBUTCSI TPYAHO TOOMBATHCS
noBepus. UTo ke Mbl MOXEM cleaaTh A yCUJICHUS
M 3alIUATHI ISTUTUMHOCTH IOCTOMHBIX apOUTPaKHBIX
WHCTUTYTOB?».

Becbma 3akoHOMEpHBII BOIIPOC.

[Mo3BobTe MpPUBECTH HECKOJBKO MPUMEPOB
U3 OTKPBITHIX UCTOYHMKOB. B 2015 romy npeacena-
TeJb ApOUTpakHO manaTbl PyMBIHCKOI TOproBoii
MmajlaThl ObLT OCYXXIEH IO YTOJIOBHOM CcTaThe 3a I0-
JIydeHUME B3SITOK B OOMEH Ha Ha3HAYCHUS B TOJIb3Y
OJTHOI M3 CTOPOH, UTO TMPUBEJIO K OTCTABKE BCETO
MpaBJIeHUsT apOUTPaKHOTO MHCTUTYTA.

CoBceM HEIaBHO MOIIEHHUYECKUI apOu-
TpaxXKHBIT MHCTUTYT B Erunte 1mpoBesl GUKTUBHBIN
apOMTpaxk M BBIHEC pellleHUe TMPOTUB KOMITAHUU
Chevron Ha cymmy 18 MuIpJ 1OJUI., B pE3yJIBTaTe YEro
nomumo BeiHeceHHBIX B CIIIA pereHuii o6 oTkasze
B UCIIOJTHEHUU HE3aKOHHOTO apOUTPaXKHOTO pelle-
Husg B Erunrte ObLIO BO30OYXAECHO YrOJOBHOE AETO,
10 KOTOPOMY OCYAWMJIM TaK Ha3bIBaeMbIX apOUTPOB,
u B xoje atoro neja ICC naBana sKCriepTHOE 3aKJ0-
YeHHe amicus curiae.

B Poccuu ObuIM co3maHbl COTHU TaK Hasbl-
BaeMbIX KapMaHHBIX WHCTUTYTOB, YacTO 3a UX
CO3aHMEM CTOSUIM MOTYIIECTBEHHBIE OJIUTApXH,
KOTOPBIM TaKW€ MHCTUTYThI HY>KHBI OBLIU IS pa3-



pelIeHnsT X COOCTBEHHBIX CIOPOB. DTO TPHUBEIO
K ipuHsTUIo B 2015 roay 3aKoHa, COrjlacHO KOTOPO-
My BCE€ MHCTUTYTHI, AEHCTBYIOIIME HA TEPPUTOPUU
Poccuu, BKII0Uast ”HOCTpaHHBIE, MOJIeXaT JTULICH-
3MPOBAHUIO.

JlatuHCcKyo AMEpUKy 10 CUX TOp JUXOPaAUT
OT KoppymuuoHHbIX aen Odebrecht, koTopsie 3a-
cTaBuiIn psin ctpaH, Hanmpumep Ilepy B 2017 romy
u bpasunuio B 2015 roay, IpuHSITH 3aKOHBI, 1IeJIeHa-
MpaBJIEHHO 3ampeliaolme Wi orpaHuYrBaIOIIe
HCITOJIb30BaHNE apOUTPaKHBIMUA MHCTUTYTAMM pee-
CTPOB WJIU 3aKPBITHIX CIIMCKOB apOUTPOB.

OnucaHHbIE TMOMBITKYA PETyJIUPOBaHUS JesI-
TEJIbBHOCTU WHCTUTYTOB MEXIYHAPOJHOTO apOu-
Tpaxka Ha HallMOHAJbHOM YPOBHE MPEICTaBISIOT
OITACHOCTH U SIBJISIIOTCST HeXKelaTeAbHbIMU. OrpaHu-
YeHUe YKciia MHCTUTYTOB, CIIOCOOHBIX MPEIOKUTh
CBOM YCITyTH, OCYIIECTBJICHME KOHTPOJIS 3a WX Jie-
SITEJIbHOCTBIO BJIEKYT 32 COOOU PUCK TOJUTU3UPO-
BAaHHOCTHY apOUTPaKHOW CUCTEMBbI U CIIOCOOHBI MO-
BJIMSITh HA OOBEKTUBHOCTH apOUTPaKHBIX OPTaHOB.
Pucku, cBsg3aHHBIE C CYIIECTBOBAaHMEM HEOIpe-
JIEJICHHOTO YMCJIa COBEPIICHHO HEepPeryanpyeMbIX
WHCTUTYTOB, HEOOXOAWMO MpPeoa0seBaTh 3a CYeT
CaMOPETyJIUPOBaHUSI, HOCSIIINX PEKOMEHAATe/Ib-
HBII XapaKTep HOPMATUBHBIX aKTOB Y 00ECIICUeHUS
JIOJKHOTO YPOBHSI MEXUHCTUTYLIMOHAIBHOIO CO-
TPYAHUYECTBA.

B mapre storo roma McmaHckuii apouTpax-
HBII KJIyO OMyOJIMKOBAJT MPOEKT KoJeKca 3TUKU ap-
OUTpaXKHBIX MHCTUTYTOB. DTO BeCbMa MHTEpPECHast
WHULMaTUBa. PazymeeTcs, He cieayeT HelOOleHN-
BaTh TPYAHOCTU YTBEPXKIACHUS MTPaBUI BHYTPEHHETO
pacrnopsiika, KOTOpbIE COIIaCUINCh ObI B3SITh Ha BO-
OopyXeHue apOUTpaKHbIEe MHCTUTYTHI. Takue Tpya-
HOCTHW BO3HUKAIOT MPEXIIe BCETO 3a CYET OTPOMHOTO
MHOT000pa3usi CTPYKTYp apOUTpPaKHBIX WHCTUTY-
TOB, YaCTh KOTOPBIX CO3aHa Ha OCHOBE TOPTOBBIX
najat, B TO BpeMsl KaK JApyThe HET, OMHWU HOCST
OoJiee BBIpAXKEHHBI MEXIYHAPOIHBIA XapaKTep
110 CPAaBHEHMIO C APYTUMHU, OTHU YUPEXKIECHBI 3aKO-
HOJATEJbHBIMU aKTaMU, APYTUE SBJISIIOTCST YaCTHBI-
MU O0pa3oBaHUSIMM. Psii MpensiTCTBUIA BO3HUKAET
B CBSI3U C TEM, UTO apOUTPaKHbIE MHCTUTYThI KOH-
KyPUPYIOT APYT C APYTOM M, YTO BITOJTHE €CTECTBEH-
HO B CBET¢ KOHKYPEHIIMU, HE XOTAT MOTYMHSITHCS
o6mmM npaBmwiaM. OgHaKo uaest oOIIMX PEKOMEH-
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JAIMii, KOTOPBIM MOTJIM OBl CJIeI0BaTh apOUTpaxk-
HbIE MHCTUTYTHI, 3aCTy>KMBAEeT PACCMOTPEHUSI.

K o0mum mpuHLMIAM, KOTOPBIX CJEA0BaIO
Obl MPUACPXKUBATHCS JIIOOOMY 3acCIyKUBAIOIIEMY
JIOBEpUST MEXIYHApOIHOMY apOUTpakKHOMY opra-
HY, OTHOCSITCSI HE3aBHCUMOCTb €ro COTPYIHUKOB
OT TajiaThl WX OpraHU3alliu, IPpU KOTOPOU co3maH
COOTBETCTBYIOIIIMIA OpraH, BHEAPEHME OTIEIbHBIX
MPOLIECCOB MPUHSITUSI PEIIEHUI IO OIpEeAeIeHUIO
TMOJIMTUKUA apOUTPaKHBIX OPraHOB, MEPECMOTPY UX
perIaMEeHTOB W aAMUHUCTPUPOBAHUIO M€, MpPO-
3payHOCTh TPOLEAYP M YETKHWE BHYTPEHHHE Ipa-
BUJIA KacaTeJbHO MHOT000pa3usi W KOHMIUKTa
MHTEPECOB.

YV ToproBoil manaTbl, MPU KOTOPOUW NEHCTBY-
€T apOUTpaxkKHbI WHCTUTYT, HE JOJDKHO OBITh BO3-
MOXHOCTH OKa3bIBaTh BAWSHUE Ha BBIOOp W TIpU-
BJIeYeHUE (DUBNYECKUX JUIl, KOTOPBIM MOpydYaeTcs
paccMOTpeHHe apOUTPaXkKHBIX JAeJ. DTOro MOXKHO
JMOOUTHCS TTyTeM (POPMUPOBAHUS KOMUCCUM MO OT-
0OopY, COCTOSIIIIUX U3 HE3aBUCUMBIX IOPUCTOB C 0€3-
YIIPEYHBIM CTaTyCOM U pelyTauueit, B 3am1ady KOTo-
pbIX OyIeT BXOAUTH OTOOP BBICIIUX JOJLKHOCTHBIX
JINIL apOUTPaXHBIX OpPraHOB, TaKMX KakK TIpejce-
JaTesib cyla WIM TeHepaJdbHbI ceKpeTapb. AHAJO-
TUYHBIM 00pa30M apOUTPaKHBIA WHCTUTYT IOTKEH
MMETh BO3MOXHOCTh HE3aBUCUMOTI'O BEIOOpA YWICHOB
cyla, eCJIv Takasi JOJDKHOCTD IMPeIyCMOTpPEHa, a TakK-
K€ YWICHOB PYKOBOJSIIIMX OPTaHOB.

Takke BaxkHO 00ecneyuTh He3aBUCUMOE (op-
MUPOBaHUE apOUTPaXKHBIMU OpraHaMU CBOEW BHY-
TPEHHEH MOJUTUKY, HAIMYWE HE3aBUCUMOTO MpPO-
1iecca BHECEHMS JIIOObIX M3MEHEHUI B PErjlaMeHT
W, pa3yMeeTcs, MOJHYIO HE3aBUCUMOCTh MMPUHUMA-
€MBbIX pElIeHUI M0 aIMUHUCTPUPOBAHUIO JIE]T.

Bcem mHCTUTYTaM clieayeT yTBEPAUTDH XOPOIIIO
npopaboTaHHbIE TpaBUa BHYTPEHHETO Pacropsii-
Ka, TTO3BOJISTIONIME M30eTaTh KOH(MINKTAa MHTEPECOB
B TIpOLIECCE pa3pellieHus CIIOPOB 3a CYET UCKITIOUEe-
HUS U3 TIpoliecca JI00bIX UL, UMEIOIINX I UMEB-
IIMX B TMPOIIJIOM 3aMHTEPECOBAHHOCTb B paccMa-
TPUBAEMBIX Jejax, a Takxke 00eCTeUnuTh FeHAepHOe
M perMoHaIbHOE€ MHOT0O0pa3re BHYTPU YITPaBIISIO-
IIIMX OPTaHOB.

BTopbiM ocHOBoOITOIAraroIyM MPUHIIATIOM JTIO-
00ro apoUTPaXKHOTO MHCTUTYTA JOKHA ObITh TPO3pay-
HOCTb. 3€Ch CJIeAYET BbIIEIUTD HECKOJIBKO aCIeKTOB.
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YneHCTBO B JIIOOBIX PYKOBOMASIIMX OpraHax
1 OTBEYAIOIIMX 32 Ha3HAYeHUE KOMUCCHUSIX TOKHO
ObITb MyOMMYHBIM. Eciau B apOUTpakHOM opraHe
UMEETCS CITMCOK WJIM PEECTp apOUTPOB, OH JOJKEH
OBITh OOIIETOCTYTHBIM, OTKPBITBIM JUISI HOBBIX Ha-
3HAYEHUIA, a TPOoLIeCC BKIIOUEHUS B TaKOW CITUCOK
WJIN PEECTP JOJDKEH OBITh MTPO3PaYHbIM U O0BEKTUB-
HBIM.

Ho npo3payHocTh HE JOKHA OrpaHUYUBATh-
csl TepeyrciIeHHbIM. Bo-mepBbIX, XOTS HE BCE MH-
CTUTYTBI TIPUIAEPKUBAIOTCS TTOAOOHON MPaKTUKH,
yKa3zaHue MPUYMH 00XKaJTOBaHUS U APYTUX BaxKHBIX
pelIeHnit apOUTpakHOro opraHa JOJKHO CTaTh 00-
IIENIPUHSATHIM CTaHIApTOM. Bo-BTOpBIX, apOUTpax-
HbIE OpTaHbl JOJDKHBI ITyOIMKOBAaTh TaHHBIE O COCTA-
BaxX apOUTPOB C YKa3aHUEM JAaHHBIX IOPUIAYECKUX
MpeacTaBuTeell cTopoH. Takue Mepbl obecriede-
HUS TIPO3PAaYyHOCTU HE MIYT Bpa3pe3 ¢ 3aKOHHBIMU
OXUIAHUSIMU CTOPOH OTHOCUTEIBbHO KOH(PUAECHIIN-
aJIbHOCTU W 00eCITeYnBal0T KaK OTBETCTBEHHOCTH
apOMTpaKHBIX WHCTUTYTOB 3a Ha3HAYaeMbIX WUMU
JINII, TaK U OCBEIOMJICHHOCTb CTOPOH O BO3MOX-
HOU TpaKTWKEe MHOTOKPATHBIX Ha3HAYeHWU Tpena-
CTaBUTENE OMHUMMU U TeMU XK€ IOPUINIYECKUMU
(upmamu.

WM nakonel, apOUTpaxkHbBIM OpraHaMm CJeayeT
CHCTEMaTUYECKHU MyOIMKOBaTh MPUHUMAEMble UMU
pelreHus. B oTiiMuue OT apOUTpakKHBIX PEIIECHUA
M0 WHBECTUIIMOHHBIM CITOpaM, OOJIBIIMHCTBO pe-
IIEHW IT0 KOMMEPYECKHUM CITOpaM He IyOIUKyeTCs.
MHorue apouTpakHble UHCTUTYTHI ITyOJIUKYIOT BbI-
JePKKU U3 apOUTPaKHBIX PEIICHUN WU OTPETaKTH -
pPOBaHHbBIE pEIIeHNUST, HO 3TO IIPOUCXOIMT MO CTyJaii-
HOMY TIPMHIIUIY, U MyOJUKallUU OTPakaroT JIMIIb
HEOOJIBIIIYIO YaCTh M3 THICSY pPEIIeHU KOMMepUe-
CKOro apouTpaxka, MpUHUMAaeMBbIX €XKEeTOTHO.

Taxas cutyanusi BeIeT KO MHOTAM HeKelaTeb-
HBIM MMOCJIEACTBUAM. Bo-MepBbIX, OHA BIUSET Ha Jie-
TUTAUMHOCTh CUCTEMBI, TaK KaK (DOPMUPYET UMUK
apOuTpaxa Kak MpaBOCYIUS 3a 3aKPBITBIMU JIBEPSI-
MU, OTIPABJISIEMOI0 He TTOJA0OTYETHBIMIA HUKOMY UH-
caiinepamu. Bo-BTOpBIX, 3TO JUIIIAET CTOPOHBI BO3-
MOXHOCTH TIOHSITh, KaK MpejaroaraeMble apoOuTphl
BBIMOJIHWJIM BO3JIOXKEHHbIE HAa HHUX OO0S3aHHOCTH
IO IPYTUM JejiaM. B-TpeTbux, Mpu CyIIECTBYIOLIUX
00CTOSITEJIbCTBAX HEBO3MOXEH 3HAUYMMBINA BKJIAJ
apOMTpaKHBIX pelIeHUi B (hOpMUPOBAHUE BEPXO-
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BEHCTBA MpaBa B TeX 00JacTsX, rae OoJiblasi 4acThb
CIIOPOB yKe He paspelnaeTcs cynaMmu. Bee omucan-
HO€E BJIMSIET Ha KA4eCTBO MPAaKTUKU apOUTpaxa, 1e-
Jlasi ero MeHee MpeJAcKa3yeMbIM, TaK KaK apOMTphI
HE B COCTOSIHMM T10JIaTaThCs Ha TOC/IeA0BaTeIbHBIC
LIETIOUKH TTPELICCHTOB.

IMpencenarens OTaeneHUs KOPOJEBCKOM cKa-
MbU BbiCOKOro cyaa mpaBocyausi B CBOEM JieK-
uuy B 2016 romy MPOMJUTIOCTPUPOBAJI, YTO OOIIAs
MPE3yMITHUS KOH(PUICHINAIbHOCTH MEXIyHAPOI-
HOro apOuTpaxa BeIeT K PacTyIeMy CUCTEMHOMY
PMCKY IIJIs YeCTHOCTH M JISTUTUMHOCTH MEXIyHa-
POIHOTO apOuTpaXa Kak ro0aibHON CUCTEMBI OT-
MpaBJICHUS IPABOCYINS.

ICC HenmaBHO 00BSIBWJIa O CBOEM HaMEpEeHUU
MMyOJIMKOBAaTh BCE NPUHMMAEMbIe PEIICHMSI C BO3-
MOXHOCTBIO OTKa3za OT MyOJMKaluu. 3BYUYMUT BcCe
0OJIbIIIE TOJOCOB B MOAJACPKKY KapIUHATbHOW CMe-
Hbl KOHILENLMHM, KOTOpas BbIBeJa Obl apOUTpax
U3 TeHU KYJIBTYPBI CEKPETHOCTH Ha CBET Ipo3pad-
HOCTHU, — 00 3TOM TOBOPST, HaIIpUMEpP, TaKUe M3-
BECTHBIE IOpUCTHI, Kak bepHapa Pukc, KoHcTaHTUH
IMapracunmec, Canmapex MeHoH, XyaH PepHaH-
nec-ApMecTo U MHOTHE IpYTHeE.

Ho onmHux TOJBKO MpaBuil AO0OPOCOBECTHOTO
peryiupoBaHus HempocTaTouHo. CyIIECTBYET TakKxKe
MOTPEOHOCTb B MEXKWHCTUTYLIMOHAIBHOM COTPYI-
HUYECTBE M 3KCIIEPTHBIX OLIEHKAX IpeACTaBUTEIeH
apobuTpaxHoro coobiiectsa. B 1985 roay Oblia co-
3naHa MexayHaponHast denepanysi MHCTUTYTOB
KOMMePUECKOro apouTpaxa. Ota opraHmu3alyst Mor-
Jia OBl aKTUBHEE IPOJIBUTAaTh MEKMHCTUTYLIOHATb-
HOE COTPYIHUYECTBO B BaXKHBIX chepax MPaKTUKU.

B cBoeii ek B ATJaHTE B MPOIIIOM TOLY
sI BBIIEIWJI TPU BO3MOKHBIX OCHOBHBIX HallpaBiie-
HUS COTPYIHNYECTBA apOUTPAKHBIX MHCTUTYTOB:

*  nepsbiM MOT OBI CTaTh MPOTOKOJ, COTJIACHO
KOTOPOMY OJHUW apOMTpaxkKHbIe WHCTUTYThI
00s13a/11Ch ObI HE BECTH JieJia 110 perjlaMeH-
TaM Ipyrux. B mpoliiom numenn MecTo «Ia-
TOJIOTUYECKME» apOUTpaKHbIe OTOBOPKMU,
COIIACHO KOTOPBIM CITOPHI JTOJIKHBI OBIITN
paccMaTpuBaThCsl KAKUM-JTM00 apOUTpakK-
HBIM WHCTUTYTOM IIO TIpaBWJIaM APYTOro
apOUTPaKHOTO WHCTUTYTa. DTO MOPOAU-
JIo OosblIMe MpoOJeMbl U CJIOXHOCTH,
u umeHHo noatoMy ICC BHecsa B cBoii Pe-
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APBUTPAXKHBIX PELLIEHWIA B POCCUI U CTPAHAX BEbIBLLIETO CCCP

P
a
o=
<
a
=
O
o
i
=
wl
=
EE
L
as
=
(o]
=
O
s
m
L
=
=
o
m
=
o
=
=
w
=
a5
<
L
™
=
o
=

A |

mtaMeHT 2012 roja moJyioXXeHue, corjaacHo
koTopoMy ApoutpaxHsiii cyn ICC saBns-
eTCs eIMHCTBEHHBIM OPTraHOM, ITPaBOMOY-
HBIM BECTH JieJla B COOTBETCTBUM C Pe-
riameHToM ICC. ITomMuMoO 3TOro, MOXHO
ObL10 Obl YCTAHOBUTH MPOLIEAYPY, COIJIACHO
KOTOPOI#1, eClIi B apOUTPaKHBII MHCTUTYT
rnepeaaeTcs Aej0 ¢ TIOPOKOM apOUTpaKHO-
rO COIVIAIICHMSI, IBa apOUTPaKHBIX MHCTH -
TyTa KOHCYJBTUPYIOTCS APYT C APYTOM U CO
CTOpPOHAMU JieJla U MPUXOIIT K COIIACUIO
OTHOCUTEJILHO TOTO, B KaKO#l LIEHTp pac-
CMOTpPEHUSI CIIOPOB AOJKHO OBITh Mepeaa-
HO JIeJ10;

6MOpbIM MOXKHO OBbLIO ObI CO3AATh TPOTOKOJ,
B paMKaX KOTOPOTO WHCTUTYThI JTOTOBapH-
BaJIUCh ObI 00 0OMeHe nHpopMalueit, KOH-
(MaeHLIMaTBbHOCTH, OT3BIBAX I10 apOUTpaM
— KaK TOJIOKUTEIbHBIX, TaK Y OTPULIATE/Tb-
HBIX, BKJIIOYAsl Ciydayd HapylleHUs HOpPM
STUKH. DTO OYEHb IOMOIJIO ObI, B YACTHO-
CTH, WHCTUTYTAM C HEOOJIBIINM OIIBITOM
YJIYYIIATh TPAKTUKY OTOOpa apOUTPOB;

§
MPUSHAHWE W NPUBELEHVE
B NCMONHEHWE
NHOCTPAHHbBIX APBUTPAXXHbIX

PELLEHWI B POCCIAV
11 CTPAHAX BbIBLLEO CCCP

S
———

*  Ha mpembeMm MECTE CTOUT CO3IaHNe OOIIeit
MHCTUTYLINOHAJIBHOM TIJIaT(GOPMBI IS ITy-
OMKaMK apOUTPaKHBIX pellIeHNi, KOTO-
PYIO I yYITOMWHAJI BBIIIIE.

IToMnMoO TIepeyncIieHHOro, IoYeMy Obl opra-

Hy Bpome MexayHapooHo# denepallud WHCTUTY-
TOB KOMMEPUYECKOT0 apOuTpaxka He OObEeOMHUTHCS
¢ MexayHapoIHBIM COBETOM IO KOMMEPUYECKOMY
apOuTpaxky IJis YCTaHOBJICHUSI TPOLIEAYPHI aKKpe-
JUTAIAM apOMTPaKHBIX MHCTUTYTOB, OCHOBAaHHOM
Ha MPUHSITHIX BO BCEM MUpPE CTaHIApTaxX HEe3aBUCU-
MOCTH, JOOPOCOBECTHOIO PETYJIMPOBAHUS WM IIPO-
3pavyHOCTU?

Paszymeercs, HaM TIpeACTOUT IIPOMTH HeMa-
JIBIIA TIyTh, TIpeXKae 4eM OymeT HOCTUTHYT KOHCEH-
CyC OTHOCHUTEIbHO TOTO, KAKMMHU JOJIKHBI OBITh 3TU
CTaHIApTHI, HO MUP ABVKETCS BIIepel ObICTpee, YeM
MBI, W TIPEONPUHATHIC B 3TOM HallpaBJIEHWM IIaru
CTAaHYT BaXXHBIM BKJIAZOM B JISTUTUMHOCTHh MEXKIY-
HApOIHOIo apOuTpaxka Kak TJI00aJbHOM CUCTEMBbI
OTIpaBJieHUsI MpaBocyaus Ha omkariiume 20 JeT.

25 aBrycra cocrosifiacb rnpeseHTaumnsa kHurun PAA
«MPU3HAHUWE N MPUBELEHWE B UCMNOJIHEHUE
MHOCTPAHHbIX APEUTPAXHbIX PELLEHWW
B POCCUNN U CTPAHAX BbIBLLUEIO CCCP»

KHura Ne1 B LleHTpanbHon 1 BocTtouHon EBpone,
NnocBsLLeHHasAs OTMEHe, NPU3HaHMUIO U NPUBEAEHUIO
B MCMOJIHEHUE UHOCTPAaHHbIX apOUTPaXKHbIX
pewweHunin. 1000 cTpaHuL, YncToro 3onoral

CTOMMOCTb KHUIM COCTaBNSIET:

- 1000 pybnen pnsa CTy4EHTOB,

- 1200 py6nen gnsa uneHoB PAA,

- 1700 pybnen gnsa He uneHoB PAA.

Mo BceM BonpocaM Bbl MOXKeTe 06paLLaThCS
K Banepuu valeriya.teslina@arbitrations.ru
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B3IJ1A4 HA BOCTOK:

OB30OP APBUNTPAXXHDbIX

MHCTUTYTOB KNTAA

Anuca lNpomacoea
cmyOeHmMKa
¢akynbmema
npasa HNY BLLIS

OCJIEIHUE NEeCATWIETUSI apOUTpaKHas CU-

crema KrTast akTHBHO COBEPILIEHCTBYETCSI.

KonuuectBo criopoB, miepeaaBaeMbIX B ap-

OuTpax B 3TOI CTpaHe, C KaXXIbIM TOJ0M
pacteT nmpuMepHo Ha 68%. Kwuraiickas MmexxmyHa-
pomHasi 9KOHOMMYECKasi U TOproBasi apOUTpakHasi
komuccusi (CIETAC) u Kuraiickass Mopckas ap-
outpaxHast komuccusi (CMAC) sBisitoTcst Haubo-
Jiee U3BECTHBIMU apOUTPaKHBIMU YUPEXKICHUSIMMU,
3aHUMAIOIIUMUCST pa3pelieHueM MeXITyHapOIHbIX
KoMMepueckux criopoB. OnHako B KHP cytiectBy-
0T W JApyrve apOuTpaxkHble MHCTUTYTHI — PEruo-
HaJIbHbIE apOUTPakHbIE KOMUCCHUM, KOTOPbIE TAKXKe
YIIOJTHOMOYEHBI paspeliaTb MeXIyHapOIHbIe KOM-
MepUYeCKHe CIOPhI B COOTBETCTBUM C KUTACKUM ap-
OMTpaKHBIM 3aKOHOJATEIbCTBOM. JlaHHBIE YyUpexk-
JeHus (UX KoJau4decTBo TpeBbiinaeT 140) co3narorcs
Ha YpOBHE MYHUIIMNAJIUTETOB W PETUCTPUPYIOTCS
B CyI€OHBIX icTTapTaMeHTax Ha YpOBHE MTPOBUHIINIA;
KpyIHeimue cpea Hux — IlekuHckass apouTpax-
Hasg komuccus (BAC), Illanxaiickas apouTpaxkHas
KOMMCCHSsT, ApOouTpakHast komuccus [yaHuakoy, Ap-
OuTpaxkHasi KOMMCCHSI XaHWKOy U ApOuTpaxkHas
KOMMCCHST YXaHU.
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PezuHa Aboynzagaposa
cmyOeHMKa rpuouyeckKozo
¢akynbmema MI'Y

um. M. B. JlomoHocoea

KuTtaiickas
MeXXAyHapoaHas
KoMUccus

Mo SKOHOMUNYECKOMY

U TOProBoMy apouTparxy
(China International
Economic and Trade

Commission, CIETAC)

KpaTkas ucrtopus cosgaHus

CIETAC 6bu1a co3naHa B anpesie 1956 roma mpu Ku-
TAaiICKOM KOMUTETE COJICUCTBUSI MEXIYHAPOITHOM
toprosjie. B 1980 romy oHa Obulia mepeMMeHOBaHa
B MeXIyHapoIHYI0 3KOHOMUYECKYI0 M TOPTOBYIO
apOuTpaxkHyl0 KoMuccuio, a B 1988 romy moiyuuia
cBoe HbIHelnrHee HasBaHue. C 2000 roma CIETAC




TakXe M3BeCTHa Kak ApOuTpaxkHbiii cya npu Ku-
TalCKOM MeXIyHapOIHOI TOPTOBOIi MmajiaTe’.

Ho2012ronaBcoctaB CIETAC Bxonwniu uim-
anbl B [llanxae (IHanxatickoe otnenenue CIETAC)
u Isnpuwkane (FOxxHO-KwuTalickoe oTaeneHue
CIETAC), onHako OHU OOBSIBUIM ce0S1 CaMOCTOSI-
TEJbHBIMU apOMTPaKHBIMM YUPEKACHUSIMU TIOCIIE
BCcTyIieHus B cwity 1 Mast 2012 roma ApOuUTpakHO-
ro permamenta CIETAC?. Ha HacToSmuii MOMEHT
BMecTo aTux ¢winanoB B [lanxae u IIsHbpwKaHE
¢dynkunonupytor npenacraButeabctBa  CIETAC.
Taxkxe ¢ ceHts10ps 2012 roma paboTaeT (uiaman
CIETAC B IoHkoHTe.

CIETAC otka3biBaeTcsl TNMpU3HaBaThb OTAENE-
HUe (GWIMAIoB 3aKOHHBIM, OOOCHOBBIBAsI 3TO TEM,
YTO B COOTBEeTCTBUM C IIpoekToM peopraHu3aluu
apOUTPaXKHBIX OpPTaHU3aIMii, YTBEPKACHHBIM [OC-
coBetoM KHP, B omHOM ropone Kutas nomyckaercst
(YHKIIMOHMPOBAHWE JUIIb OAHOW apOMTpaKHOMU
KOMHUCCUU, a K MOMeHTY BbiaenaeHus Lllanxaiicko-
ro 1 [HIsHPYKIHBCKOTO (QUINATIOB B 9TUX PErMOHAX
yxe cymectBoBanu Ilanxaiickasg u II3HBYKIHb-
cKast apOuTpakHble KOMUCCHUH.

bonbmyio yacte cniucka apoutpos CIETAC
COCTaBJISIIOT KMUTallbl. BaXXHbIM HOBOBBeJCHUEM
cTajla BO3MOXHOCTb Ha3HAYEHUsI MOJTHOCTbIO MHO-
CTpaHHOTO cocTaBa apouTpoB. OIHAKO B CUIIY pa3-
JIMYHBIX IPUYIUH TTPAKTUKYETCS 3TO PEIKOS.

Oco0eHHO OCTpOIt TIpeAcTaBisIeTCs mpoodaemMa
OEeCMpPUCTPACTHOCTU W HE3aBUCUMOCTU apOUTPOB.
Tak, MexayHaponHoe uzmganue Global Arbitration
Review (GAR) ykasbpiBaeT, 4yTo cpear apOMTPOB
CIETAC BcTpeuaroTcst Kak Te, KOTOPBIM «CTOPOHBI
noctaBuu Obl 1 13 10 6amioB 3a GecrpucTpacT-
HOCTb», TaK U T€, KOTOPbIE «MoTydryiv Ob1 10 u3 10».
JlaHHBIM pecypcoM TakKe OTMedaeTcsl, UTO apOou-
TPBI, KOTOPbIE 3aHUMAIOTCS apOUTPaKeM B KaUeCTBE
JIOTIOJTHUTEILHOTO BUIA NESITETbHOCTU, KaK TTpaBU-
J10, 60JIee He3aBUCUMBI.

"URL: http://www.cietac.org.cn/?[=en.

CraTuctnka paccMmoTpeHus
cnopos B CIETAC

Obuwee
Kosuyecmeo
paccMompeHHbIX
CIETAC cnopos

@ 2018

® 2017 2016

2200

1650

1100 e e e
b I I ]
, Al Em N AN

2011-2012 2013-2014 2015-2016 2017-2018

CoomHoweHue paccmampusaembix CIETAC
8HYMPEHHUX U MeXOyHApOOHbIX CNOPOs

PernameHTbl CIETAC

Ha nanusiit MomeHT B CIETAC neiicTByIOT cieny-
IOI1e peryIaMeHThl: ApOUTpaXkHbIN pernmaMeHT Ku-
TaCKON MEXIYHAPOIHON IKOHOMUYECKOW U TOP-
TOBOI apOUTPaKHOU KOMUCCUU MO PaCCMOTPEHMIO
cropoB*, ApOUTpaxkKHBIN perjaMeHT 1o (huHaHCO-
BBIM CITOpaM, ApOUTpaXKHBI periaMeHT IpOolLeny-
pBI OHJIAMH?, ApOMTPaXKHBIM pPEerIaMeHT IO WHBe-
CTMIIMOHHBIM CIIOpam®.

C 1 auBaps 2015 roga BCTYNWI B CUJTY HOBBIM
Apoutpaxubsiii pernameHT CIETAC. Heobxonu-
MOCTb €ro MPUHATHS OblLTa OOYCIOBJIEHA HOBBIMU

2 [llanxaiickoe omdenenue Hocum nazeanue lllanxaiickui mexncoynapoouuiii apoumpaxctoiii uenmp (Shanghai International
Arbitration Centre), a Oxcno-Kumaiickoe omdenenue cmano Mexcdynapoousim apoumpayicuoim cyoom IlIHbuxicoHs

(Shenzhen Court of International Arbitration).

JURL: https://cnlegal.ru/china _dispute_resolution/suzhou_court refuse enforcement cietac shanghai/.

YURL: http:

cn.cietac.org/index.php ‘m=Page&a=index&id=65.

SURL: https://arbitrationlaw.com/sites/default/files/free_pdfs/CIETAC %200nline %20Arbitration %20Rules.pdf.

SURL: hitp;

cn.cietac.org/index.php ?m=Page&a=index&id=389.
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TEHACHLMSIMHA B MEXKIYHapOIHOM KOMMEPUYECKOM
apouTtpaxke (pa3BUTHE WHCTUTYTOB YPE3BBIYATHOTO
apOuTpaxka, oObeAUHEHUE apOUTPaKHBIX pa3oupa-
TEJILCTB U p.)’, KOTOPBIE YK€ Hayaaud pa3BUBATLCS
B pemIaMeHTaX MHOTHUX KPYITHBIX apOUTpakeii, B TOM
yucie ocHoBHoro KonkypeHta CIETAC — Mexny-
HapoaHoTro apouTpaxHoro eHTpa [onkonra (Hong
Kong International Arbitration Centre, HKIAC).

Cpeay riaaBHbBIX U3MEHEHUIAS:

* BBEIEGHHWE YPE3BBIUYANHOrO apOMTpaKa.
Cratbs 2 Pernamenta CIETAC npeagycma-
TPUBAET, YTO YPE3BBIUAHBIIN apOUTp 00sI-
3aH BBIHECTHU 00513aTeJIbHOE JIJISI CTOPOH pe-
IIEHWE O MPUMEHEHUN O0ECIIeUNTEITbHBIX
Mep;

* B COOTBETCTBMU cO CT. 8§ PermameHTa gory-
CKaeTcsl BpydyeHUe JOKYMEHTOB 4Yepe3 HO-
Tapuyca;

* CT. 14 PermaMeHTa BBOOAUT MHOTOAOTOBOP-
HBIIE apOWTpax, MperycMaTpUBaIOLINA,
YTO KCTELl MOXET O0paTUTHLCS C 3asiBJICHU-
€M O TIPOBEICHUU OAHOTO apOUTPasKHOTO
pa3oupareabCcTBa MO CIOpaM, BbITEKalO-
IIMM 13 HECKOJBKHX JOTOBOPOB;

* BBelIeHa BO3MOXHOCTbH BCTYIUJICHUSI B pa3-
OMpaTeIbCTBO TPETHUX JIUI] HA OCHOBAHUU
MX XoJaTaliCTBa B COOTBETCTBUU CO CT. 18
Pernamenra;

* corjmacHo cT. 17 PerimameHTta moryckaeT-
Csl BO3MOXHOCTb OOBbEAMHEHUST pa3dupa-
TEJLCTB, JIJISI KOTOPOTO JOCTATOYHO XOja-
TaiicTBa OHOM U3 CTOPOH — 0€3 MOJTy4YeHUs
corJjlacus OT IPYTUX CTOPOH;

* B COOTBETCTBMM CO CT. 56 OBLIO IIOBBI-
IIEHO TIOPOroBOE 3HAUYeHUE IIEHbI MCKa,
IpU KOTOPOM [OITyCKAeTCsT YIIPOIIEeHHAsI
npolleaypa pazoupartesbcTBa. Pasperiaet-
cs TIpUMEHEHME YIIPOIIEHHON MpOLeayphl
W TIpY OOJIBIIEH CyMMe — IIPU YCIOBUU CO-
ry1acusi 00eux CTOPOH;

* pazpaboranbl CrieuuajabHble IpaBUJia
apouTpaxka B [OHKOHTre, coaepXKallue-
cs B raBe VI Permamenra. C yueToMm TOro
yTo Ha Tepputopuu [OHKOHTa IEHCTBY-
€T CcOOCTBEHHas IIpaBoBasi CUCTEMa, OC-
HOBaHHasl Ha aHIJIOCAKCOHCKOM IIpaBe,
nnst punuana CIETAC, pacnoioxXeHHOTO
B [OHKOHTE, TakKe ObLIU MPUHSTHI CHEIM-
aJIbHBIC MMpaBUJIA.

LLIaHxaucKnn MexxayHapoa,-
HbI APOUTPaAXKHbIN LLEHTP
(Shanghai International

Arbitration Centre, SHIAC)

KpaTkas ncropus cospaHus

B pesynbrare packosna mexnay CIETAC u ero ObIB-
My moapasaeneHusimu B lanxae u [IsHbUK-
HE MOSIBUJIOCH JIBA HE3aBUCHUMBIX apOUTPaXkKHBIX
uHctuTyTa: IlaHxallckuil MeXIyHapOmHBIA ap-
outpaxHublii 1ieHTp (SHIAC) u IIsHPYXIHBCKUN
MeXITyHapoaHbIi apouTpaxkHusiil cya (SCIA). [lan-
xalickasi MeXIyHapoaHash KOHOMMYECKass U TOp-
roBasi apOuTpaxkHasi KOMUCCUs (TakKe M3BECTHas
kak IManxaiickuii MeXIyHapOIHBIA apOUTPaKHBIN
ueHtp, SHIAC) 6b11a yupexkaeHa B 1988 rony My-
HUILMTATbHBIM HApOIHBIM IMpaBUTeabcTBOM I[llaH-
xasr’.

715 TIoBBILIEHUST CBOEM TommyisipHocTu B 2013
roxy SHIAC yupennn Apoutpaxusiii cya [lanxaii-
cKoli 30HbI cBoOOHOU Toprosnu (SFTZCA), koto-
pblit paccMoTpen yxke 6omee 350 nen, u Hlanxaiickuii
MEXITyHAapOIHBIN aBUAIIMOHHBIA apOUTPaKHBIN CyIT
— TIepBOE B MUpE aBUALIMOHHOE apOUTpaxkHOe y4d-
pexnenue. Eme nBa meHTpa Obutn co3aaHbl B 2015
roay'.

‘?EanCCZHOG 11 H08blu ap6umpa34cﬂbtu peenamenm CIETAC,

reglament_cietac.
URL: http://www.shiac.org/SHIAC/index E.aspx.

URL: httDs

zakon.ru/blog/2014/12/16/novyj_ arbztrazhnw

9 B wacmnocmu, na IOpuduueckom gpopyme BPUKC — 2015 u Dopyme no kumaiicko-appuxanckomy compyoHu4ecmey
SHIAC yupeodun dee donoanumensvHole naameopmol 015 paspeutenus cnopos: Illanxaiickuili yenmp no paspeuleHuro cnopos

BPUKC u Kumaiicko-Appukanckuil apoumpaicHolii yeHmp.
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3a nocyienHue roabl CTOPOHBI Oojiee yeM u3 70
CTpaH W PErMOHOB TPUHSIM yJyacTue B apOUTpa-
xxe SHIAC. Apoutpaxusie perienuss SHIAC obiu
MPU3HaHbI U TTPUBEACHBI B UCITOJTHEHUE B COOTBET-
ctBun ¢ Hplo-Mopkckoil KoHBeHLMell Gonee yem
B 50 ctpanax. HesrenbHocTh SHIAC perynupyert-
cs persameHTtoM. Takke SHIAC mpenycMarpuBaer
CBOI CIHCOK apOMTPOB, KOTOPBLIH ObLI OOHOBJEH
B 2018 romy. B crircok Bxomst 965 apGuTpoB, mpe-
CTaBJISIONIMX 74 CTpaHbl, B TOM yucie Poccuiickyto
Degepanuio''.

CTtaTUCTUKA pacCcMOTpPEHUS
cnopoB SHIAC

3a nepuon ¢ 2008 mo 2012 rog SHIAC B obiem
paccMortpen 2541 criop, ipuueM 72,72% coctaBuiin
BHYTPEHHME CITOPHI, a 27,28 % — MeXIyHAPOIHEIE.

2.99%

394 0/0 3660/0

@ Toprosns

@ Tpysonepesosku
VHTenekTyanbHas COGCTBEHHOCTb

@® OduHaHcupoBaHne

@ HensKUMOCTb, CTPOUTENLCTBO

Buowi paccmampueaemoix SHIAC cnopose

ApOUTparkHbIN per1aMeHT

ITocnennue nsmenenus B periiameHT SHIAC 0buH
BHeceHbl B 2015 roay. OHU BKJIIOYAIOT HOBBIE 2JI€-
MEHTBI, KOTOPbIE YUYMTHIBAIOT BeAyIIWE IpaBuUiIa
MEXIYHApOIHOTO KOMMEpPYECKOro apoOuTpaxka,
HalpaBJIeHHbIE Ha oOecrieyeHue Oojiee yA0OHOTO
1 2 (HEKTUBHOTO apOUTPakHOTO pa3dMpaTeIbCTBRA.

Tak, ObLT BBeACH MHCTUTYT YPE3BHIYANTHOIO
apOuTpaxa: BOIPOCHI IO BBEIECHUIO BPEMEHHBIX
Mep MOTYT pellaThCsl Ype3BbIUaiHBIM apOUTpakeM
B CcOCTaBe €JIMHOJIMYHOrO apOMTpa, Ha3HAYaeMOro
SHIAC. IlpumeHeHre maHHOW (POPMBI BO3MOXKHO
B TEPUOA MEXIy TPUHATHEM Jeja K paccMoTpe-
HUIO U OKOHYATEJIbHBIM (POPMUPOBAHMEM COCTaBa
apoutpaxa'’. HoBble mpaBmia INpeaycMaTpUBalOT,
YTO MCTEIl U OTBETUMK MOTYT OOpPaTUTHCS C MPOCh-
00i1 0 MPUBJIEYEHUH K YUaCTUIO B pa30oUpaTebCcTBe
TpeTheil CTOPOHBI C ee cormacust'.

SHIAC Takke mnepecMOTpea apOUTpaKHbIE
MpaBuia 30HbI CBOOOMHOIW TOPTOBIM W OZHOBpE-
MEHHO pa3paboTaj HOBbIC MpaBUa aBUAIIMOHHOTO
apoutpaxka. Haubosee paaukaabHble W3MEHEHUS
npeteprnen PermameHt ApoutpaxHoro cyaa IllaH-
Xalickoii 30HBI cBoOogHOI ToproBiau (SFTZCA).
[IpumeyaTenbHO, 4YTO TMpaBWia pa3peliaroT pac-
CMaTpuBaTh Jejia, He CBSI3aHHBIE C 30HOU CBOOOM-
HOI TOPTOBIM, €CIM CTOPOHBI BBIOpAJIM TpaBUIa
SFTZCA'". bojee Toro, HoBbI€ ITPaBUJIa ITO3BOJISIOT
BBIOMpATh apOMTPOB HE M3 YTBEPKACHHOIO CITHU-
cka SHIAC'S. CTopoHBI B CITOpe MOTYT 3aKJIIOYUTh
ruOpuaHoOe corjialleHue O MeAaualuu/apouTpaxke
(med-arb), B KOoTOpoM apOUTpaxy MNpPEIIIeCTBYET
npouecc Meauauuu'®, CTOPOHBI CITOPOB Ha CYMMY
ot 100 TbIC. 10 1 MJIH I0aHEel MOTYT MOIATh 3asIBKY
Ha YIPOIIEHHYIO MPOLIeaYPY, KOTopasl Toapasyme-
BaeT Oojiee HU3KME apOouTpaxHbie coopsl'’. Ilpa-
BWIA Takxe Oojiee TOIPOOHO PETIaMEHTHUPYIOT
obecrieunTesIbHbIE MEPBI 110 CPABHEHUIO C OOIIUM

TURL: http.//www.shiac.org/SHIAC/arbitrator E.aspxflag=1.

2 SHIAC Arbitration Rules 2015, art. 52—59.
Bid., art. 31.

" The China (Shanghai) Pilot Free Trade Zone Arbitration Rules 2015, art. 3.

Sid., art. 27.

5id., Chapter 6. Cm. maxace: Oghigian H. The mediation/arbitration hybrid concept in dispute resolution (Med/Arb) // Ar-

bitration.ru. — 2019. — Ne 6 (10). — C. 9—11.
7id., Chapter 8—9.
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Pernamentom SHIAC, moBTopsig riaBy 3 Tumoso-
ro 3akoHa FOHCUTPAJI'®. ABuanimoHHbIe TTpaBUiIa
CO31aI0T CUCTEMY TTPEIBAPUTEIBHOTO TTOCPETHINYEC-
CTBa /I WICHOB aBUAIIMOHHBIX acCOLMAIMM, TIpe-
JOCTaBJISIIOT CITUCOK apOMTPOB U MPeayCMaTPUBAIOT
MOMOIIb 3KCIIEPTHOTO KoMuTeTa. B 11e710M HOBBIE
npaBwia OJaronpusTCTBYIOT MHOCTPAHHOMY OU3-
Hecy, padoTatoieMy B Kutae, coznaBasi TMOKYIO CH-
cTeMy ISl MTHBECTUILIMI, BHEIITHE TOPTOBIUN U (HU-
HaHCOB.

LLISHbYY>X3HbCKUM
MeXXAYHapOAHbIN
apoGUTpaXKHbIN cy[,
(Shenzhen Arbitration

Commission, SCIA-SAC)

KpaTKaﬂ ncTopuda co3gaHumsa

SCIA 6bu1 ocHOBaH B 1983 romy mis paspenieHus
CMOPOB B CHELMATBbHON 95KOHOMUYECKOI 30He. Pa-
Hee MHCTUTYT ObLT M3BeCTeH Kak KuTalickas Mmexmy-
HapoJHasi KOHOMMUYECKasi U TOprosasi apouTpax-
Hast komuccus (FOxHo-Kutaiickass moaKoMuccust
CIETAC), mnoznHee oH otmemwics ot CIETAC.
B nexabpe 2017 roga SCIA u ObIBIIast apOUTpakHast
koMuccust IaHbwKaHS 00beauHUINUCH B III3HB-
WKIHBCKMI MEXIYHApOIHBIM apOUTpakKHBIA CyI
(Shenzhen Arbitration Commission)'®. BTo coGbITHE
CTajIo TIEPBBIM B MUPE CIUSTHUEM TTOCTOSTHHBIX ap-
OUTpaKHBIX YUPEKACHUIA.

Ilon xoMmmeTeHUMIO cyda IOAIATAl0T KOM-
MepUYecKre U MHBECTULIMOHHBIE CITOPBI MEXIY (hu-
3UYECKUMU W IOPUAMYECKUMM JIAIAMU, KakK KH-
TaCKUMHU, TaK U WHOCTpaHHBIMUY. SCIA mpuHsLI
COOCTBEHHBIN apOUTPaXKHBIN pPErslaMeHT, KOTOPBIA
o611 MonuduuupoBaH B ¢peBpaiie 2019 roga, u aBisi-
€TCsl YHUKAJbHBIM Cped KUTaCKUX apOUTPaKHbIX

%id., Chapter 3.

P URL: http://www.sccietac.org/web/doc/about.html.
20 SCIA Arbitration Rules 2019, art. 2.

2LURL: https:

yqpemeHm?I, TakK KakK MOJ€CJb YIIpaBJICHUA IOpUIN-
YCCKHUM JIMIIOM YCTAHOBJICHA 3aKOHOJATCJILCTBOM.

MexxayHapoaHbIn
apOUTpParKHbIN LLEHTP
loHkoHra (Hong Kong
International Arbitration

Centre, HKIAC)

KpaTkas ucrtopms cosgaHus

OcHoBanHbI# B 1985 rogy HKIAC siBnisiercst He3aBu-
CUMOW HEKOMMEPYECKON OpraHm3amuen, 3aHuMa-
foleiics apoutpaxeM u meauanueir’’. B 2011 romxy
ToHKOHT MpUHST TUTTOBOI 3aKOH «O0 apOuTpaxe».
ITo pesynwsratam omnpoca KoposieBckoro kosuremka
Jlonmona Queen Mary B 2018 romy ToHKOHT BoIien
B IISTEPKY JYYIIUX MECT TS apOuTpaxa riaodaib-
HBIX criopoB Hapsiny ¢ JlongoHnom, IMapukem, Ke-
HeBoit 1 CuHranypom?2,

OcobeHHocThi0O TOHKOHra $BASIETCS pacipo-
CTpaHEHWE Ha HEro KOHIEMIMU <«IBE CHUCTEMBbI
— OJIHa CTpaHa», KOTopasl TapaHTUPYET MCKIIOUN-
TeJbHYIO KOMIIETEHIIMIO ITPaBUTEIbCTBA U CYAeOHO
cucteMbl [OHKOHTa B OTHOILIEHWM BCEX BOIPOCOB
(B TOM 4uciie U apOUTpaxa), 3a UCKIIOUYEHUEM TeX,
KOTOpPBIE KacaloTcsl 0OOPOHBI M BHEIIIHEHW MOJTUTH-
KH. DTa MTOKTPUHA TaKKe OOBSICHSET, TOYEMY OIIN-
004yHO cuuTaTh [OHKOHT 3aBUCUMBIM OT KwuTas.
ToHKOHT mpencraBisieT CcoOOW  HEUTpabHYIO
TUIOIIAAKY ISl apOuTpaxa, ITOCKOJbKY o0iama-
€T HE TOJBKO CaMOCTOSITeJIbHON (hMHaHCOBOM
U BaJIIOTHOW CHUCTEMOI, HO U COOCTBEHHBIM 3a-
KOHOJATeabCTBOM.  HezaBucumocTh  cyneOHOI
cucteMbl [OHKOHra Oblla TakXke MOATBEPKACHA
B «OTueTe 0 rIo0abHONM KOHKYPEHTOCITOCOOHOCTH
2014—2015» Bcemupnoro 5KOHOMHUYECKOTO

dbopyma?.

www.hkiac.org/news/working-group-session-hkiac-rules-revision.

22 URL: https.//www.whitecase.com/publications/insight/2018-international-arbitration-survey-evolution-international-arbitration.

2 URL: https://gtmarket.ru/news/2014/09/03/6873.
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e APE/ITPAXKHbIE LIEHTPbI KUTAA | AHAJTUTUKA

B anpeste 2019 rona HKIAC cTan nepBbIM HHO- 1%
CTPaHHBIM TOCTOSHHO JEHCTBYIOIIMM apOUTpaxk- .
HbBIM yupexaeHueMm B Poccun?. 2%

Crout oTMeTuTh, yTo [OHKOHT — mMpuBIEeKa-
TEJbHBIA M HE3aBUCUMBIN LIEHTP JJIS UCTIOJTHEHUS
apOUTpaXHbIX pelieHuil. [IpuMepoM MoOXeT ciy-
kuTh ucnonHeHnue peueHuss CIETAC B moab3y poc-
culickoro mouepHero o6uiectsa Shandong Hongri
MPOTUB OJHOM M3 CAMbIX KPYITHBIX KUTAMCKUX TOCY-
JApCTBEHHBIX KoMMmaHuii — PetroChina®.

CTtaTuCcTUKA paccMOTpEHUS
cnopos HKIAC

® 2018 )
® 2017 1%
® 2016 @ VuBecTuuum
@ 2015 @ VHTtenekTyanbHas cO6CTBEHHOCTb
@ 2014 @ BaHKOBCKME 1 UHble (hHAHCOBbIE YCAyri
: 3812 @ Mopckue criopbl
® 2011 @ Crpoutensctso
® 2010 @® CrpaxoBaHuve
©® 2009 @ [lpodeccuroHanbHble yeryri
® MexayHapofHasi Toproens
@ KopnopaTyiBHble NPaBoOTHOLLEHUS!

Buodwl paccmampueaemsix HKIAC den

Obuwee konuyecmeo paccmompeHHbix HKIAC cnopoe Pe rlaMeHT H Kl AC

100%  my my ey vy Py P pew pumey gy meey  OMH 13 OCHOBHBIX MTiocos Pernamenta HKIAC —
MpeaoCTaBlIeHUe CTOPOHAM BO3MOXHOCTU BBHIOPATH
75% , crnoco® orutaTel ycayr apoutpoB. [lomMmumo aTtoro,
€CTb OTPAaHWYEHME HA TI0YACOBYIO CTaBKY, €CJIM CTO-

0% , 57% POHBI HE IOTOBOPUIUCH 00 MHOM.
B okts6pe 2016 roga KoMuccHs OIMy0JIMKOBa-
. 7 329, 135% Jla BCeOObEeMJTIOIINI TOKJIad, B KOTOPOM PEKOMEH-
0 ] 2 yercs, YTOOBI (PMHAHCUPOBAHUE TPETHEN CTOPOHDI
205 N o9 OBLIO TIPSIMO pas3pellieHo ISl apouTpaxeii, pacro-

0%

2018 2017 2016 2015 2014 2013 2012 2011 2010 2009 JIOKCHHDBIX B FOHKOHre’ a B MIOHE 2017 rona FOHKOHF

MPUHST 3aKOHOTIPOEKT, BHOCSIIIIMI TTOMpPaBKu B 3a-

CoomHoweHue paccMompeHHbix HKIAC eHympeHHUX ~ KOH 00 apouTpaxe, 4yToObl pa3pellinuTh (PMHAHCUPO-
U Me#OyHApoOHbIX CNoOpoe BaHUE TPEThEU CTOPOHBI B apOUTpaxKe.

24 Cm. Arbitration.ru, Ne 3 (3), 2018, c. 14—19; a maxxuce URL: https.//minjust.ru/ru/novosti/o-gonkongskom-mezhdun-
arodnom-arbitrazhnom-centre-i-sportivnoy-arbitrazhnoy-palate.
% Shandong Hongri Acron Chemical Joint Stock CO LTDv. PetroChina International Corp LTD CACV 31-2011, HKCU 1439.
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B 2018 rony ToHKOHTCKMIT MeXITyHAapOMHBIN
apoutpaxusiii eHTp (HKIAC) omyGnukoBan HO-
BbIii ApOuTpaxHblii perameHT. [lo cpaBHeHUIO
¢ TIpelbIAyIeil pefaKiueil OblJI0 BHECEHO HECKOIb-
KO OCHOBHBIX UBMECHEHMUIA:
* J11000€ MUCbMEHHOE COOOIIEHWE CUUTACT-
S TIOJIyYEHHBIM CTOPOHOM WM apOUTPOM,
€CJIM OHO 3arpy:keHo B Jito0oe 3alluIleH-
HOE OHJIAMH-XpaHUJIUIIE, KOTOPOE CTOPO-
HbI COITIACUJINCh MCIOJb30BaTh;

*  OJHOBPEMEHHO MOXET OBITh ITPOBEIECHO He-
CKOJIBKO apOUTpaXkHBIX pa30upaTeanLCTB?;

*  HEe3aMEIJIUTEIbHOE MPUHSITUE CPOYHBIX

00eCIeYnTeIbHBIX Mep?s;

*  BO3MOXKXHOCTh YCKOPEHHO! Mpoleayphi>’;

*  TPUCOCIMHEHWE WHBIX CTOPOH K TIpO-

neccy.

KuTtanckas Mmopckas
apbuTtpakHass KoMuccus
(China Maritime Arbitration

Commission, CMAC)

KpaTkas ncropusa cospgaHus

CMAC, co3panHas B pamkax CoBeTa Mo coueii-
CTBMIO MEeXIyHapoaHoI Toprosie Kutas 22 ssHBaps
1959 ronma, SIBNsIETCSl MOCTOSIHHBIM apOUTPaXKHbBIM
yupexxnenrem’!. IlepBoHayaJlbHO OHA Ha3bIBaJlaCh
Mopckoii apouTpakHoit komuccueit Coera Kutasa
MO Pa3BUTHUIO MEXIYHApOAHOW TOPTOBIM W ObLIa
nepernMeHoBaHa B Kutaiickyto MOpcKyto apOuTpaxk-
Hyl0 KoMuccuto B 1988 romy.

B uensax mnpenocraBieHus mnpodeccroHallb-
HBIX apOUTPaXKHBIX YCIYT JUIs KOHKPETHBIX CEKTO-
poB 6usHeca CMAC yupenuna LleHTp pa3pelieHus
CIOPOB B 00JIaCcTH JIOTUCTUKU, LIeHTp paspelieHust
CIopoB B o0jacTu pbIO0J0OBCTBA, LleHTp mocpen-
HUYECTBa B 00JIACTM MOPCKMX IepeBo3okK, LleHTp
MOCPETHNYECTBA B aBUALIMOHHBIX criopax, LleHTp

2 [Tynkm «e» cm. 3.1 Peenamenma HKIAC (2018).
27Cmames 30 Peenamenma HKIAC (2018).
2Cmamos 23.8 Peanamenma HKIAC (2018).

apOuTpaxa Mo aBUallMOHHBIM CITOpaM M T.1. ApOu-
TpaXXHBIN periaMeHT, OOHOBJIeHHBI B 2018 romy,
U CHUCOK apOUTPOB €IMHOOOPa3HO MPUMEHSIOTCS
CMAC u ee nioapasaeaeHUSIMU.

CMAC BHeca 00JbII0M BKJIad B pa3BUTHUE K1~
Taiickoi (MOPCKOIi) apOUTPaKHOW MHIYCTPUM U 3a-
KoHopAaTeabcTBa 00 apouTpaxe Kutasi ¢ ero ob1mp-
HOI apOUTpaXHOW MPAKTUKOU U TEOPETUUECKUMU
HCCJIeIOBAaHUSIMU.

ITox ropucaukuuio CMAC noanagaioT MOp-
CKHUe€ CITOpBI; CIIOPHI, CBSI3aHHbIE C aBUAIlAEH, XKe-
JIE3HBIMU JOPOTaMM, aBTOMArMCTPaISIMU; KOMMEP-
YeCcKUEe CIOPhI, BOZHUKAIOIINE B CBSI3U C TOPTOBJIEH,
WHBECTULIMSIMU, GUHAHCAMU, CTPAXOBAaHUEM, CTPO-
WUTEJILCTBOM.

CrtaTucTMKa paccMOTpEHUS
cnopoB CMAC

® 2016

® 2015
2014

@ 2013

@ 2008-2013

O@guee Kosnuyecmeo paccmompeHHbix CMAC den

2016
B BHyTpeHHve cnopsi

2015 2014
B MexayHapoaHbie criopbi

CoomHoweHue paccMompeHHbix CMAC eéHympeHHuUx
U MexcOyHapoOHbIX CNopos

2 URL: http.//hkiac.org/news/working-group-session-hkiac-rules-revision; cm. 43.6 Peenamenma HKIAC (2018).

30 Cmamou 27.13 u 28.8 Peenamenma HKIAC (2018).
SUURL: http.//www.cmac.org.cn/?lang=en.
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lNekuHcKas apbuTparkHas
komuccusA (Beijing Arbitration

Commission, BAC)

28 centsaops 1995 roma Obwta coszmaHa Ile-
KUHCKas apoutpaxHas Komuccus (IlekuHckmit
MEXXAYHAPOIHbBIN apOMTpaXHbI ILIEHTP), KOTOpas
Ha CETOIHSIIHUI JACHb SBISIETCS OAHUM M3 CaMbIX
M3BECTHBIX apOUTpaxkKHBIX yupexnaeHuii B Kwurae.
D10 omuH u3 140 peruoHaJbHBIX apOUTPAKHBIX
LIEHTPOB CTPaHBHI.

BAC cTabuiabHO COBEPLIEHCTBYET CBOM apOU-
TpaxHbie npaBuiia (nanee — [Ipasuia BAC). B 2015
TOJy TOINpaBKaMu ObLIM BBEACHBI TaKUE MEXaHU3-
MBI, KaK MPHUCOEAMHEHUE TPEThEil CTOPOHBI K pas-
OUpaTeabCTBY, OOBbEAMHEHUE HECKOJbKUX apOu-
TPaXKHBIX JIeJI B OTHO, YPE3BbIYaliHbII apOUTpaX.

B despane 2019 roma IlekuHckast apouTpax-
Hasl KOMUCCHS MpeJCTaBrIa MPOEKT HOBBIX MTPaBUII.
Hogbie IIpaBuna BAC — 3T0 BTOpBIE MpaBUia WH-
BECTUIIMOHHOTO apOuTpaxka, MPUHSITHIE MEXIyHa-
POIHBIM apOUTpakKHBIM yupeskaeHueM Kuras mocie
ITpaBun wmHBecTuLIMOHHOTO apoutpaxa CIETAC
2017 roma. ITpaBuia BAC mpemycMaTpuBaloT psif
HOBOBBEICHWIA K ACHCTBYIOIIEMY MHBECTUIIMOHHO-
My apOUTpaKHOMY pexkuMy. B yuacTHoCcTH, BBOASITCS
MHOTOYPOBHEBBIE MEXaHM3MBbI JIJISI TPOBEPKU U 3(P-
(beKTMBHOTO MPU3HAHUS Y UCTIOJHEHUS apOUTpaxk-
HOTO pelieHus. Y apOUTpaxKHOTo cyaa MOosBIsIeTCs
00513aHHOCTh HaIlPaBUTh MPOEKT PELIeHUST CTOPO-
HaM JI0 OKOHYaTeJbHOro odopMieHUs>2. CTOPOHBI
TakKe BIpaBe IPEACTaBUTb CBOM KOMMEHTapUU
K PEIICHUIO, KOTOPHIE MOTYT OBITh TPUHSITHI BO BHU-
MaHMe apouTpaxem. JJlaHHBI MeXaHU3M TTO3BOJISIET
3a0JIaTOBPEMEHHO WCIPaBUTh OIIMOKU, TOIYIIEH-
HbIE B PEILICHUU.

32 BAC Rules 2019, art. 42.5.

APBUTPAYKHBIE LIEHTPbI KUTAA | AHAJTTUTUKA

BAC gBnsieTcs mepBbIM apOUTpaXkKHBIM Yupe-
xaeHueM B FOro-BocTouHoit A3uu, KOTOpoe BBEJIO
are/UISIIMOHHYIO TIpOolieAypy B TpaBUJia MHBECTH-
LIMOHHOTO apouTpaxka*,

ITpaBuna BAC Takke mpeaycMaTpuBalOT He-
CKOJIbKO HOBOBBEIEHUI ISl TIOBBIIEHUST 3P PeK-
TUBHOCTU apOMUTPaKHOTO pa3dupaTeNbCcTBA: Ha-
MpUMEDP, CPOK BBIHECEHMSI DEIIeHUsS ¢ MOMEHTa
00pa3oBaHUsI apOUTPAKHOIO CyJa OrpaHUYUBAECTCS
24 Mmecsauamu™, BBOOUTCSI OPUEHTUPOBOYHOE pac-
MUcaHue DTAlloB apOuTpaxa’, a Takxke IpaBuiIa
YCKOPEHHOM MTPOIIeAypPhl, COTJIACHO KOTOPBIM BPeMsl
JUTSL TIPEICTABJICHUS TTO3ULIMU B TTUCHbMEHHOM BUJC
U JUTMHA 3TOTO JOKYMEHTa OrpaHUYEeHHBI®,

CrtaTucTUKa paccMOTpEHUS
cnopoB BAC

Obuwee
Kosiuyecmeo
paccMompeHHbIX
BAC cnopos

@ 2017
@® 2016

2015
@ 2007

4000

3481
2943 2892

2017 2016 2015

3000

2000

1000

0

Il BryTpeHHve criopsl B MexayHapoaHsle cropel

CoomHoweHue paccmompeHHbix CMAC eHympeHHuUx
U MeiOyHapoOHbIX Chopos

33 BAC Rules 2019, art. 46.2, 46.3. Cm. makoce: Chen Y. New 2019 BAC Rules for International Investment Arbitration:
A Chinese Approach to the Concerns over Investment Arbitration Regime // Kluwer Arbitration Blog. URL: http.//arbitra-
tionblog.kluwerarbitration.com/2019/03/20/new-2019-bac-rules-for-international-investment-arbitration-a-chinese-ap-
proach-to-the-concerns-over-investment-arbitration-regime/.

3 BAC Rules 2019, art. 19.

3 BAC Rules 2019, Appendix B.

36 BAC Rules 2019, Appendix C.
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BAC Ttakxe mpuHHMaeT ydyacThe B paboyueit
rpynnie FOHCUTPAJI B kauyecTBe HaOItomaTess.
B 2017 BAC ob6beauHumach ¢ apouTpaKHbIMU LIEH-
Tpamu B Kyana-JIymmype u Kaupe mist pasperieHust
CMOPOB, BO3HUKAIOIIUX B CBA3M C MOIUTUKON Ku-
Tast «OIUH MOSIC — OJVH MyTh».

3akJ/1lo4yeHue

Y4uTeiBass akKTUBHOE pPa3BUTHE SKOHOMUYE-
ckux cBs3eit mexay Kuraem u Poccueii u, cooTBeT-
CTBEHHO, YBEJWYEHHUE KOJINYECTBA IOTOBOPOB MEX-
Iy KUTAaCKMMU U POCCUMCKUMM KOHTpareHTaMmu,
Bce OoJiblllee 3HAUYEHUE MPUOOpETaeT BHIOOP apOu-
TPAXKHOTO YUPEKACHUS I PACCMOTPEHUST CTIOPOB.
ITo cnoBam Bulie-Tipe3uaeHTa Accouralii 6aHKOB
Poccun Anaronust KosnaukoBa’’, B HacTosiiee Bpe-
MsI COTPYIHUYECTBO MEXKIY POCCUMCKUMM U KUTaM-
CKMMM WMHBECTOpaMU PAa3BUBAETCS YCKOPEHHBIMU
TeMIMaMu, MO3TOMY, BO3MOXHO, YK€ HacTal TOT MO-
MEHT, KOTJIa HEOOXOIMMO CO3/1aTh MEXITyHAPOIHBII
apOUTPaKHbBIM Cyl, KOTOPBIH 3alluIan Obl MHTEPE-
chl KuTalickoro 6usHeca B Poccuu u poccuiickoro
— B KHP3,

Ha cerogHsmHuii 1eHb KOJMYECTBO CIIOPOB
C y4yaCcTHMEM POCCHUICKUX CTOPOH, paccMarpuBac-
MBIX KWUTAlCKUMU apOUTPaKHBIMU YUPEKICHUSI-
MM, BeChMa He3HAYMTEeIbHO. Bo3HMKaIOIIIME CITOPHI
paccMaTpuBalOTCS TOJBKO B TaKMX KPYITHBIX ILIEH-
Tpax, kak CIETAC unu HKIAC. D10 MOXeT ObITh
BBI3BAHO SI3LIKOBBIMU TPYAHOCTSIMU, HE3HAHUEM
O CYILIECTBOBAHWM MHOTHUX apOMTPaKHBIX WHCTU-
TYTOB M3-3a OTCYTCTBMSI AOCTYMHON MHMOpMaIuu
00 yupexaeHusx Ha pycckoM s3bike (iuinb HKIAC
repeBesI CBOM periaMeHT Ha PYCCKU SI3bIK M CO3M1al
MaHeJ b PYCCKOTOBOPSILIUX apOUTPOB).

Kwuraiickue apOuTpaxkHble IIEHTPbI MMEIOT
MHOTOJIETHUI OINBIT pa3pelieHuss KOMMEpPUYECKUX
1 MHBIX BUIOB cIOpoB. M3-3a MOCTOSIHHOI KOHKY-
PEHIIMU COBEPIIEHCTBYIOTCS apOUTPaKHBIC MPaBU-
Jla, 3aMMCTBYIOTCSI caMble TepeaOBbIe U BBOISTCS
HOBBIE MeXaHU3Mbl 3(POEKTUBHOIO pa3pelieHusI
cnopoB. KHP mipencrapnsiercsl mpuBieKkaTelbHO

TUTOIIAAKOM TSI pa3pelleHus cropoB. B Omvkarii-
1reM OyayIeM MOXHO OXHIATh POCT MHTEpeca poc-
CUICKMX KOMITaHUI K apouTtpaxy B Kwurtae. Takxke
HajieeMcs, YTO pOCCUICKUE apOUTpaXkKHbIE yUpexKIe-
HUS 00paTsAT BHUMaHKE Ha apOUTpaXkKHYIO MPaKTUKY
Kwutas 1 mo3auMcTBYIOT OTTyAa YCHEUTHO MTPUMEHSI-
eMble MeXaHU3MbI, KOTOPBIX IToKa HeT B Poccum.

7 U3 eviemynaenus A. Kosznauxoea na I Meocdynapoonom kpyenom cmone <«Poccuiicko-kumaiickoe unancogoe
compyOHU1ecmeo Kak (paKkmop sKOHOMUHecKo20 pazeumus» 6 Xapoute.
38 URL: http.//bigasia.ru/content/news/businness/kitay-i-rossiya-mogut-sozdat-investitsionnyy-arbitrazh/.

44 | Arbitration.ru


http://bigasia.ru/content/news/businness/kitay-i-rossiya-mogut-sozdat-investitsionnyy-arbitrazh/

FOHKOHT UKUTAN | AHATTUTUKA

KUTANCKUE CYObl OBECIMEYAT

TOHKOHICKNI

APBUNTPAXK

AH Kaauw

[opuyHsIH U napmHepbl»,
Mocksa

efaBHee ToiayyeHUe [OHKOHICKUM MeX-

MYHAPOIHBIM  apOUTpPaXHBIM  LIEHTPOM

(HKIAC) craryca TOCTOSIHHO NENCTBY-

IOIIero apOUTPaXKHOTO YUPEXACHUST 00Yy-
CJIOBUJIO HOBYIO BOJIHY MHTepeca B Poccun k ToH-
KOHTY KaK apouTpaxkHoMy dopymy. B ¢BsI3u ¢ aTuM
MHTEPECHO OTMETUTH €1lIe OTHO COOBITHE, T0OABUB-
111ee OYKOB TOHKOHTCKOMY apOUTpaxy.

Kak n3BecTHO, BO MHOTMX CTpaHaX MeXAyHa-
POAHBIN apOUTPaX MOJB3YETCSI CYILLIECTBEHHOM MO/ -
JIepXKKOI TOCynapCTBeHHBIX cymoB. HeynuButesn-
HO, YTO OJJHUMMU U3 Hanbojee BOCTpeOOBAHHBIX MEp
MOJACPXKKU SIBJISIIOTCSI MEPBI  O0ECIIeUMTEIbHbIE.
ITomHOMOUYME BBIHOCUTH OOECIEUUTEIbHBIE MEPHI,
Kak MpaBuJIo, €CTh y COCTaBa apOUTpaxka, HO TaJleKo
He KaXmasi CTOpoHa CTaHeT JOOpPOBOJBHO COOJIIO-
JIaTh BO3JIOXKEHHBIE Ha Hee apOUTpaMu OTpaHuyve-
HUs, a MEXaHWU3M TPUHYIUTEIbHOTO WMCITOTHEHUS
MPOMEXYTOUHBIX TMPUKA30B CYI0B U apOuTpaxeit
B OOJIBIIIMHCTBE CTPaH OTCYTCTBYET. IMEHHO 10 3TOM
MPUYMHE CTOPOHBI HEPEIKO MPUOETratoT K IMMOMOIIN
TOCYIapCTBEHHBIX CYI0B, KOTOPbIE MOTYT HAJTOXKHUTh
o0ecIeunTeIbHbIe MEPbl B MOIIEPXKKY apOUTpax-

cosemHuk Ab «PblbasKuH,

| Hope is like a path in the countryside: originally there was
no path, but once people begin to pass, a way appears.

Evan Osnos. Age of Ambition: Chasing Fortune, Truth, and
Faith in the New China

HOTO pa3duparesibCTBa, UAYILIETo Kak BHYTPU CTpa-
HBbI, TaK 1 3a PYOEKOM.

B Kutae, HecMOTpsl Ha MOMYASIPHOCTb U pac-
MMPOCTPAHEHHOCTh apOnuTpaxa', moJooHast BO3MOX-
HOCTb KWUTaWCKUM 3aKOHOAATEIbCTBOM IIpeaycMa-
TpUBaJIach JUILb AJI apOuTpaxkeil, ¢ MecTom (seat)
B MaTepukoBoii yactu Kuras. Takum odpazom, naxe
Mep B IOAAE PXKKY TOHKOHTCKOTO apOuTpaXka B MaTe-
pukoBoM KuTae 10 mocjiemfHero BpeMeHU 100UThCs
ObIJIO HEBO3MOXKHO?,

CornawieHue

HenaBHo cutyanus umameHunacb. Broporo ampens
2019 roma BepxoBHbIli HapoaHblil cyn Kwutalickoit
Hapoanoit Pecniyoiavku u npaButenbcTBo Crenu-
aJbHOTO aJIMUHUCTPATUBHOTO paiioHa [OHKOHT
noanucani CoriamieHrue 0 B3aMMHOM COJAEWCTBUM
B MIPUHSTUU CYIaMU O0ECIIEYUTEIbHBIX Mep B MO~
JEPKKY apOUTPaKHBIX pa3oMpaTesIbCTB CylaMy Ma-
tepukoBoro Kurtas u Tonkonra (ganee — Cornaiie-
Hue). B coorBercTtBuu ¢ CornaiieHueM CTOPOHBI
apOUTpakHBIX pPa3OMpPaTebCTB, AIMUHUCTPUPYE-

I [Tomumo Kumaiickoii komuccuu no mexncoyHapoOnoil skoHomuxe u mopeosomy apoumpaxcy (CIETAC) ¢ Kumae
Hacuumovigaemes 6oaee 140 apoumpajicHvix KoMUccuil, MHO2Ue U3 KOMOPbIX PACCMAMPUBAIOM He MOAbKO GHYMPEHHUe,

HO U MeNCOYHAPOOHble CHOPbL.

2 B mo ace epems Tonkone na ceoeli meppumopuu 6 3HauumenvHoli cmenenu eocnputsn Tunoeoii 3axon FTOHCHUTPAJI,
U 20HKOHecKue cydbl ¢ 20MOGHOCHbIO NOMO2AIOM CIOPOHAM MeNCOYHAPOOHBIX apOUMPANCHbIX PA30UPAMENbCME NO 8CEMY

MUpy, 6 mom 4ucae 6blHOCA obecneyumenvuvle Mmepbol.
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MBIX TOHKOHTCKMMM apOUTPaXKHBIMU YIPEKACHUSI-
MM U ¢ MECTOM apOuTpaxka B [OHKOHTe, TOIyJyaroT
MpaBo TpeOOBaTh MPUHATUS 00ECIEUUTETBHBIX MEP
(apecTta akTUBOB, (hPUKCALIMM JOKA3aTEJIbCTB U TIp.)
B cynax MatepukoBoro Kurasi.

JaHHBIN 1Iar SBISETCS MPOIOIKEHUEM IO -
TUKU KUTACKOTO MPaBUTEJIbCTBA IO YKPETIJIEHUIO
B3aMMHOI MpaBOBOW MOMOIIM MeXTy [OHKOHTOM
u matepukoBbiM Kutaewm. Tak, B 2000 rogy ToHKOHT
u MatepukoBblii Kutail mommucanu CornarieHue
0 B3aMMHOM TIPU3HAHUU U TTPUBEJACHUM B UCTIOJIHE-
HUE apOUTPaXKHBIX peleHuit, a 18 suBaps 2019 rona
— CornamieHue 0 B3aMMHOM MPU3HAHUU U TIPUBE-
JIEHUW B UCITOJIHEHHE CYIeOHBIX PEIIeHU I TTO Tpax-
JMTAHCKWM Y TOPTOBBIM JIeJIaM.

B psine mybGavkanumii cood1aioch, 4To 10 MpU-
HsaTus CornanieHust BCTpeyaauch eMMHUYHbBIC Jea,
B KOTOPBIX KHUTAWCKHME CYAbl MPEAOCTaBIsLIM 00e-
CTIEUUTEIbHbBIE MEPHl B TIOMIEPKKY apOuTpaxei
B [oHKOHTIe, HO KaKOro-J11ub0 eIMHOO00Pa3HOTO MO/~
X0Jla B MPAaKTUKE MO 3TOMY BOIIPOCY HE CYIIECTBO-
Bajo’.

TouHas nata BcryruieHus: CoranieHus B CUITY
MOKa HEM3BECTHA, HO, 10 MHEHUIO T'eHEepaJbHOTO
cexkpetapss HKIAC Capol Ipummep, oxupgaercs,
YTO OHO HAYHET AeiicTBOBATh B ceHTsA0pe 2019 roma.

Cnenyetr otMeTuTh, uro CornaiieHue He pac-
MPOCTPAHSIETCSI aBTOMAaTUYECKU Ha JIIoOble apOu-
TpaxkHble UHCTUTYLIMU, Oa3upylolurecs B [oHKOHTe.
CIucoK yYpexXaeHU, amiMUHUCTPUPYIOIINX apOu-
Tpaxk B [TOHKOHTE, MpaBUTEIbCTBO [OHKOHTra OITy-
o6aukyeT mo3xe. BHe Bcsikux comHenunii, HKIAC Bo-
et B aToT cniucok. [Togaepxxka apoutpaxkeii ad hoc
B CornaiieHuu He TipeaycMaTpuBaeTcs. Bo3MoxHO,
9TO CBSI3aHO C TeM, 4To apburtpax ad hoc mpsmo
He pa3pelieH 3aKOHOMATeJbCTBOM MaTepUKOBOTO
Kuras, xotst Kurait kak cropoHa Hpio-Mopkckoii

KOHBEHILIMU TIPU3HAET U MPUBOAUT B UCIIOJHEHUE
peleHust apoutpaxeit ad hoc, BBIHeCEHHBIE 3a Mpe-
nenamu Kurast u naxe B [onkoHre mim Makao®.
Uto xacaercs mpoueaypbl, To CornaiieHue
JlaeT CTOPOHE apOUTPaXKHOTO pa3dMpaTeTbCTBa
B [oHKOHTe TpaBO A0 BBIHECEHUsI apOUTPaKHOTO
peleHus1 noaaTh B ¢yl MaTepukoBoro Kuras (Ha-
MpUMeEp, CyA TI0 MECTY HaxOXJCHUs OTBETYMKA
WA MO0 MECTY HaxoXIEeHUs aKTMBOB) XOAaTalCTBO
0 MpUMEeHEeHUU obecrieunTebHOI Mephl. [TonoObHOe
XO/IaTaliCTBO MOXET OBITh ITOIAHO U 10 HavyaJia apou-
TpaXKHOTO pa30upaTesbcTBa, oaHako CoriaiieHue
TpeOyeT, YTOObI 3asiBUTE/Ib TIepe 3TUM ToIall Tpe-
OoBaHMe 00 apOuTpaxke B apOUTpaxKHOE yupexkie-
Hue [OHKOHTa, M yCTaHABIMBACT TPUILIATUIHEBHBIM
CPOK, B TEYEHHME KOTOPOTO JIEJIO JOJKHO OBITh MPU-
HSTO apOUTPaKHBIM YUPEKIACHUEM K TTPOU3BOICTBY,
MHavye KUTANCKUI Cyll OTMEHMUT OOECITEUUTETbHYIO

Mepy.

MNouyemy sTO BaxkHO?

Kwuraii — omHa U3 KpYITHEMIITNX 5KOHOMUK TIJIAHETHI,
a KUTaCKuii OM3HEC TECHO COTPYAHUYAET C KOMITa-
HUSMU TI0 BceMy MuUpy. busHec Hepeako obopauu-
BaeTcsl KOH(MIMKTAMU, U Pa3yMeeTcs, CIIOPhl ¢ K-
TaliCKUMU MapTHEpaMu B apOMTpaxke HE PEIKOCTb.
Panee cTopoHbl apOuTpaxa, CBI3aHHOTO C MaTepu-
KoBbIM KuTaem, ObLIU ITOCTaBIEHBI TIEPET BHIOOPOM:
MO0 OTKAa3aThCsl OT BO3MOXHOCTH TOAIEPKKH KU~
TaCKUX CY/IOB, B YaCTHOCTHU Il (PUKCAIIMU aKTH-
BOB OINITOHEHTA, MO0 BHIOMPATh TOJIHKO KMTANCKUIA
apouTpax (a 3HaAYMT, U crelupuIecKoe KuTaiickoe
MpaBo, MPUMEHUMOE K pa3IMYHBIM BOTIPOCAM, CBSI-
3aHHBIM ¢ apouTpaxkeM). Ternepb BEIOOP cTa ropas-
10 TIpUBJIeKaTelbHee, BeAb [OHKOHT TMO3UIIMOHU-
pYeT cedsl Kak HeMTpaabHbIl (hOpyM, a UMEHHO 3TO

3 Have PRC Courts Ordered Interim Relief Measures in Support of HKIAC Arbitrations without an Express Legal Basis:
What Lies Ahead? URL: http.//arbitrationblog.kluwerarbitration.com/2018/08/26/have-prc-courts-ordered-interim-relief-

measures-in-support-of-hkiac-arbitrations-without-an-express-legal-basis-what-lies-ahead/; Hong Kong and Mainland
China Agree upon Bilateral Arrangement Regarding Interim Measures for Arbitration, URL: http.//arbitrationblog.kluwer-
arbitration.com/2019/04/02/hong-kong-and-mainland-china-agree-upon-bilateral-arrangement-regarding-interim-mea-

sures-for-arbitration/.

* HKIAC’s status as a permanent arbitral institution in Russia: implications and plans, URL: https.//hkiac.eventbank.com
resources/protected/organization/917/event/14492/d52 134e [-23e 1-48fd-a286-432b4f8 laf6b.pdf.

3Tony Zhang, Grace Zheng, Limited application of ad hoc arbitration in China, URL: https.//www.vantageasia.com/limited-

application-of-ad-hoc-arbitration-in-china/.
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https://www.vantageasia.com/limited-application-of-ad-hoc-arbitration-in-china/

3a4acTyl0 UTPaeT CYIIECTBEHHYIO POJb JUISI CTOPOH
KOHTpaKTa IpU COIJacOBaHUM apOUTpaxKHOK OTo-
BOPKU.

CornailleHue MOXET MMETh BaKHOE 3HaYeHUE
M HETMOCPEACTBEHHO ISl POCCUICKOro Ou3Heca.
Bo-mepBbIX, XOTSI TIPECIOBYTHIN «ITOBOPOT Ha Boc-
TOK» CKOpPEE JIO3YHT, YeM 00beKTUBHAS PeabHOCTbD,
BCE K€ CIEJIKU POCCUMCKUX Y KUTAWCKUX KOMITAHUA
BechbMa 3HAUMMBI JJIsI 00enX 3KOHOMUK. B omHOM
Jmiib 2017 roay Beijing Enterprises Group Company
npuobpena 20% «BepxHeuoHckHedTeraza» 3a 1,08
mipn post., Fosun Group kymia 10% poccuiickoit
3osioTofoObIBatoleil Kommanuu «Ilomtoc» 3a 890
MiH nojii., a Silk Road Fund nipno6pen 10%-Hyto
npomo B «Cubype» 3a 1,15 mapa. momwr.® B 2019 roay
Ha 1onsax [leTepOyprckoro MexkayHapoOIHOTO 3KO-
Homuueckoro opyma «HOBATOK» ObLI10 3aKiTIO-
YEeHO CcoIIallleHWe C KMTAlCKUMM KOMITAaHUSIMU
CNOOC u CNPC o nponaxe 20% B npoekTe «Ap-
ktuk CIIT-2». I[ToMuMo Toro, pa3BHUBAaIOTCS KOH-
TakThl Kutass 1 EADC no nauHuu npoekra «OauH
MOSIC — OJIVH MyTh» (MOAPOOHEe 00 3TOM pacCKa3bl-
BaeTcs B cTaThbe Mapum [Tyunnoii u Ixxonrya Kemnu
B 3TOM HoMepe). Bo-BTOpbIX, poccuiickuii Ou3HeC
HACTOJIbKO YacTO U JIOJITO MpUOeral K aHTIUACKOMY
MpaBy NP 3aKJIIOUYEHUHN CIEIO0K, YTO €1Ba JIU MOXK-
HO OXUAATh 3HAUUTEJIBHOTO CHVKEHUST aHTJIOIpa-
BOBBIX KOHTPAKTOB B OJiMKaiiliee BpeMs. B-Tpe-
TbUX, POCCUNCKWI OM3HEC XOTSI M HE TOTOBUTCS
K MacCOBOMY MCXOJy M3 3aIaJHOEBPOIENCKUX ap-
OUTPaKHBIX UHCTUTYTOB, BCE K€ CMOTPUT Ha a3uaT-
CKHe MHCTUTYLHUM BCE Yallle, U BIIOJHE BO3MOXKHO,
YTO CKOPO YMCJIO CITIOPOB C POCCUMCKUMM CTOPOHA-
MM, paccMaTpuBalonxcs B apourpaxkax CuHramy-
pa, [oHKOHTa 1 JIp., CYIIIECTBEHHO BO3PacTeT.

DT Tpu pakropa Bo MHoroM aenaroT HKIAC
BecbMa IIPUBJIEKATEIBHBIM apOUTPakKHBIM yUupe-
>KACHWEM JIJTsS BKJIIOUYEHUST B OTOBOPKM KOHTPAKTOB
C POCCHIICKMMU CTOpOoHaMu’. [TOHKOHT Tpaauliu-
OHHO CYIIECTBYET B MapaaurMe aHII0CaKCOHCKOTO
MpaBa, a CyAbM TOHKOHTCKUX CY/IOB 3a4acTylO SIB-
JISIIOTCSI OPUTAHCKUMMM fopucTamMu. B To Xe BpeMmst
TOHKOHT He BBI3BIBACT Y POCCUIMCKUX CTOPOH Ka-

FOHKOHT UKUTAN | AHATTUTUKA

KMX-JIN0O HETraTUBHBIX KOHHOTAILIMi, CBSI3aHHBIX
CO CJIOKHOCTSIMUA B MEKIYHaPOIHBIX OTHOIICHUSIXS.
Tot dakT, yTo Tenepsb ctopoHbl apouTpaka HKIAC
OyIyT MMETh YHUKAJbHYIO BO3MOXHOCTH IOCTYyTa
K KUTACKUM CylaM ISl TOTyYeHUsT 00eCTIeUnTeIb-
HBIX Mep, 0€3YCI0BHO, AeaaeT apouTpaxk B [oHKOHTe
0osiee TIpUBJIEKATEIbHBIM.

HKIAC Ha naHHBII MOMEHT HE UMEET OTAeIe-
Hus B Poccuu, 4To He MO3BOSIET €My aAMUHUCTPHU-
poBaTh BHYTPEHHUE poccuiickue cropbl. Ho maxe
€cJii Takoe IMpaBo co BpeMeHeM mnosiButcs, Cora-
IIEHWE Ha 3TU CITOPbI pacCIpOCTPAHSITLCS HE OYIET,
TaK Kak MecTo apouTpaxa mo Hum oynet B Poccun,
a He B [oHKoOHTe.

B 3akmoueHne xoudercs MPOLMTUPOBATh HOK-
topa Iy Beiics, nouieHTa (hakyabTeTa mpaBa YHUBEp-
cuteta [oHkoHra: «Cnopst HeuzbexncHo conymcmeyom
MeducOYHapoOHOl mopeoéne U MPAHCSPAHUYHBIM UH-
eecmuyusm. Mup cman eopa3do crodxcree, u menepo
0 CMPAaHax cyosam 60 MHO20M NO MeM MeXAHU3IMAaM,
KOmopble CMmpanvl YCMaHasAusarom, 4moodvl paspe-
wamo 35mu cnopor’. Kutait 1 ToHKOHT ompemeieH-
HO CTpeMsTCs co3aaTh 3¢ (hEeKTUBHBIA UHCTPYMEH-
Tapuil I pa3penieHuss MeXIYHapOIHBIX CIIOPOB,
1 MOHO C YBEPEHHOCTBIO YTBEPXKIATh, UYTO 3TO UJIET
Ha M0JIb3y Pa3BUTHIO apOUTpaKa He TOJBbKO B a3uaT-
CKOM pPErMoHe, HO U BO BCEM MMDE.

¢ [Tosopom na Bocmok // Bedomocmu, URL: https.//www.vedomosti.ru/partner/articles/2018/05/16/769722-povorot-vostok.

7 Kemamu, cmoumocmo admunucmpuposanus apoumpayca 6 HKIAC nuoce, yem ¢ mom yuce LCIA.
8 Hexomopoe 3naueHue moxcem umems u mom gpaxm, umo epaxcoanam Poccuu ons ésesda ¢ lonkone ne mpebyemcs eusa.
’Gu Weixia, International Commercial Arbitration in Asia — 3rd edition. Chapter 3, China, Taiwan, 2013.
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OCCHUIACKME IOPUCTHI HEYACTO CTAJIKMBAIOTCS C MEXIYHAPOMAHBIM KOM-
MepueckuM apouTpakeM Kwurasi!, XoTs1 ToproBbiii 000poT MeXay cTpa-

HaMu pacTteT u3 roga B roa’. Tem He meHee 3a 2017—2019 roxnpl Haiie
aJIBOKAaTCKOe OIOpO y4acTBOBAJIO B HECKOJbKUX jejiax. OHU Kacajuchb,
BO-TepBbIX, TTpu3HaHus U ucnonHeHus B Poccum pemenunit CIETAC (China
International Economic and Trade Arbitration Commission — KuTaiickass Mmex-
JIyHapoJHass 5KOHOMMYECKasi U TOproBasi apouTpaxkHast komuccus)®. Bo-Bto-
pBIX, €Illeé B OJHOM JIeJie pedb IIa 00 o0ecreyeHUr UcKa, IMOJaHHOIo KUTal-
ckum mioctaBiikoM B BAC (Beijing Arbitration Commission — ITeKuMHCKYyIO
apOUTPaXKHYI0 KOMHUCCHUIO) K POCCHIICKOMY OTBETUYMKY*. OIBITOM IO MepBOi
KaTeropuu ej Mbl M XOTEJIU ObI TOACIUTHLCS C YATATEISIMU B HACTOSIIIIEN CTaTheE.
dabyia Tpex paccMaTpUBaeMBIX JIe]T COBEpIIEHHO uaeHTnYHa: B 2013 romy
CTOPOHBI (ABa KUTACKMX TPOAaBIia, ABa POCCUACKUX MOKYTaTeNsI; U T€ U ApY-
rve — IOpUANYECKUE JIMIA) 3aKII0YMIA JOTOBOPHI KYIUIUM-TIpoAaxu. B cBg3u
C YaCTUYHBIM HEMCTIOJTHEHUEM TUIaTeXKHBIX 00s13aTeIbCTB MOKynatesiMu B 2016
rony npoaaBibl oopatuiauck ¢ uckamu B CIETAC, kak 1 ObUTO MpeaycMoTpe-
HO apOuTpaXHBIMU OTOBOPKaMU B JOTOBOpax. B COOTBETCTBMU CO CBOMM pe-
rrameHTom® CIETAC HampaBiisiia Bce M3BELIEHUS® IO aapecaM OTBETYMKOB,

! [louck ¢ CIIC «Koncyasvmanm—+» u bBanke pewenuii apoumpaichuix cy0os evidaem 6ceeo
10 den, 6 Komopbix mak Uy UHave paccmampusaromcs 60nPOCsL, CEsA3AHHbIE C NPUSHAHUEM
u ucnoaneruem peuwenuii CIETAC ¢ Poccuu.

2 [lo dannvim acenmemea « TACC», mosapoobopom Poccuu u Kumas ¢ 2018 200y évipoc na
27,1%. URL: https.//tass.ru/ekonomika/5994096.

3 Apoumpancuvie dena Ne A40-217053/18-19-1807, A40-217055/18-83-1193 u A40-
217058/18-19-1806.

* B cuny oepanutenHoeo 00sema Hacmosujeli Cmambl Mvl He MoJcemM NOOPOOHO OCIAHO8UMb-
csi Ha amom dene (Ne A04-9864/2018, kumaiickuii npouseooumenb MexaHu4eckKozo ooopy-
dosanus «XKeghy Xoaoune Ipynn Jlumumed» npomue poccuiickoeo noxkynamens OO0 «Dnek-
mpocmpoii Cupuyc»). B npumenenuu obecneuumenshbix mep 0mKa3amo.

SCmamos 8 Peenamenma CIETAC: ece dokymenmbl, uzeeuieHus u Mamepuansl, CesA3aHHble
¢ apbumpasicem, Mo2ym Oblmb HANPABAEHbI NYMEM AUYHO20 8PYYEeHUs, 3aKaA3H020 NUCbMA,
aKcnpecc-noumel, paxKca uau UHbIX cnocob08, N0OX00SUUX NO YCMOMPEHUIO ceKkpemapuama
Apbumpadxcroii komuccuu uau cocmaga apoumpos. JlokymeHmot 00ANCHbL HANPABAAMCA O
aopecy, npedocmasaeHHoMY CIOPOHOIL Ual ee npedcmasumenem, uiu no adpecy, 0 Komopom
002080pUAUCH CHOPOHDL.

¢ Veedomnenus 06 apobumpance, Pecnamenm CIETAC, cnucox apbumpos, uckosoe 3as61eHue
U npuNodCcenUsl K HeMy, uzeeulerus 00 yupescoenuu cyoebnoll Korresuu, yeedoMAeHus 0 Ha-
3HAueHuU dena K CAYUWaHUIo, NUCbMO 00 OKOHYAHUU CAYUWLAHUS 0ead U np.
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yKa3aHHBIM B joroBopax. Ha MOMEHT 3aKiIroueHUsI
JIOTOBOPOB 3TO OBLIU ajJpeca OTBETYMKOB COTJIACHO
EnvHoMy rocymapCTBEHHOMY pEecTpy lopuadye-
ckux quu (ETPHOJI). M3BewieHus1 ObLIM JOCTaB-
JIeHbl Kypbepckoil cayx0oii TNT mo ykazaHHBIM
agpecaM. OgHaKO OTBETYMKU MPEANOWIN HE yda-
CTBOBAaTb HU B OTHOM U3 TPeX apOUTPaKHBIX pa30u-
patenbeTB B CIETAC. OnuHakoBoe MOBEAEHUE ABYX
Pa3HBIX POCCUNCKUX OTBETIYMKOB OOBSICHSIIOCH, BU-
IUMO, TEM, YTO T€HEPAJIbHBIM JUPEKTOPOM O0OUX
SIBJISJICST OMH 1 TOT Xe TrpaxxaaHuH Poccuu. B 2017
rony CIETAC BbIHeca B TTOJIb3Y MCTIIOB PEIICHUS
0 B3BICKAHWM COOTBETCTBYIOIIMX CYMM C POCCHUIA-
CKMX OTBETUMKOB.

OTBETYMKHU OTKA3aJUCh TOOPOBOJBLHO MCIION-
HSTh 3TW WHOCTpPaHHbIE apOUTpakHbIE PEIICHMUS.
B 2018 romy xutalickue WCTIbI OOpaTUINChH C 3a-
SIBJICHUEM O MPU3HAHWUU W MCIIOJHEHUU pelIeHUN
CIETAC B ApOGutpaxHslit cyn . MOCKBBI — MO Me-
CTy HaXOXIEHUs OTBeTYMKOB. OMHAKO Cyll oTKa3all
B MPU3HAHUW W TIPUBEACHUN B WCIIOJHEHUE BCEX
Tpex apOUTPaKHBIX PEIIeHU’, COTIACUBIIIKCH C 0-
BOJIOM OTBETYMKOB O TOM, YTO OHU HE ObLINU HaIe-
KaluM o0pa3oM M3BelleHbl 00 apOUTPaKHOM pa3-
oupatenbcTBe B CIETAC (1. 2 u. 1 cT. 244 ATIK PD).
Heno B ToM, uto B 2016 roay, mocje Hayajaa apoOu-
TpaxkHoro paszouparenbctBa B CIETAC, oTBeTUMKHU
CMEHWIM CBOU aapeca (XOTS MECTOM HaXOXIEeHUS
OTBETYMKOB OcCTaBajach MockBa). ApOUTpaKHBIN
cyn . Mocksbl yetaHoBul, uto CIETAC HanpaBisi-
JIa YBeJIOMJICHUS Ha ajipeca, yKa3aHHbIE B JOTOBOpax
KYTUTM-TIPOJIaXKH, a HE Ha U3MEHUBIIHECS 32 BpEMSI
pa3duparebCcTBa aapeca KaKIoro OTBETYMKAa CO-
mtacHo ETPIOJI. Otu ompeneneHusi mepBoii WH-
CTaHLIMY OB OCTAaBJEHBI B CUJIE TTOCTAHOBJIECHUSI -
MU ApOHUTpaxkHOTO cyna MoCKOBCKOTO OKpyTrad.

TakuM oOpa3oM, B paccMaTpUBaeMbIX JeJiax
apOUTpakKHbIe CYIIBI TIO CYTH JieJla TPUMEHUIIN K BO-
Mpocy 00 N3BEIIEHUN OTBETYMKA UHOCTPAHHBIM MO-
CTOSTHHO JI€WCTBYIOIIMM apOUTPaXHBIM YUpeXkKJe-

s | |PI1ISHAHAVE PELLIEHN CIETAC | AHATUTUKA

HueM (ITJIAY) — CIETAC — ctaHgapT U3BelleHus,
YCTaHOBJIEHHBIN 111 pACCMOTPEHMS CITopa IO CyIIle-
CTBY B POCCUICKOM TOCYIapCTBEHHOM apOMTpax-
HOM cyne: cyiaeOHoe M3BElIeHUe, aJpecOBaHHOE
IOPUANYECKOMY JIMILY, HATIPaBISIETCS apOUTPaKHBIM
CYJIOM MO MECTY HaXOXJACHMS 3TOTO IOPUINIECKOTO
JINIa, a MECTO HaXOXIEHUS ONpeaessieTcsl Ha OC-
HoBaHuM Bbinucky u3 ET'PHOJT (a63. 1 4. 4 ct. 121
AIIK P®). Tem cambIM poccuiicKue apOUTpaKHbIC
CYIbI BBIILIN 32 YCTAHOBJIEHHBIE 3aKOHOM MpPeIesIbl
paccMOTpPEHMUS 3asIBJICHUSI O MIPU3HAHUU U TIPUBE-
JIEHUW B UCITOJTHEHWE WHOCTPAHHBIX apOUTPakKHBIX
pEUICHUA.

Takoil moaxom oO3HayaeT, YTO WHOCTPAHHOE
ITIAY nomxHO BCSIKMI pa3 mepen HampaBleHUEM
W3BEIIEHUS POCCUMCKOMY OTBETUYMKY YOEIUTHCS
B TOM, COOTBETCTBYET JM aapec, YKa3aHHBI CTO-
poHaMM B JIOTOBOpE, aJpecy, YKa3aHHOMY Ha TOT
ke MomeHT B EI'PYOJI, u HanmpaBiasTh M3BelLIEHUS
Kak MUHUMYM 1o aapecy u3 EI'PIOJI. Onnako mo-
JIOOHBI BBIBOJA MPOTUBOPEUYUT CJIETYIOIIMM OCHO-
BaM MEXXAYHApOJHOTO KOMMEPUYECKOro apouTpaxa:

— aBTOHOMMSI BOJIU CTOpOH’. BriojiHe BO3MOX-
HO, YTO CTOPOHBI HAMEPEHHO YyKa3ajiu B JOTOBOpE
OIpEJEeTCHHBINA aapec, KOTOPBIA He SBISETCS MX
anpecom cornacHo ET'PIOJI, uTo6bl n36exaTh TOTO,
YTO paOOTHUKM OTBETYMKA (HauMHasi ¢ ceKpeTaps,
BOAUTENISI, Kypbepa, YOOPIIUILbI) Y3HAIOT O CaMOM
¢axkte apOuUTpaxHOro paszoupaTeabcTBA U/WUIU
0 MOJIPOOHOCTSIX TAKOBOTO;

— S3BIK  apOMTpaXKHOTO paszbupaTeabcTBa'’.
HormycTuM, CTOPOHBI JOTOBOPUJIUCH, UTO pa3dupa-
TEJIbCTBO JIOJDKHO BECTUCHh Ha MHOCTPAHHOM SI3BIKE
(B paccMaTprBaeMoOM cJlydyae — Ha KUTaliCKOM, ITO-
CKOJIbKY JMIIAMW, KOHTPOJIMPOBABIINMU OTBETUU-
KOB Jie-1ope U Ae-(haKTo, ObLIN KUTAaCKUe rpaxia-
He). Ecnu apouTtpax 1o cooCTBEHHON MHULIMATHBE
JOJKeH MmpoBepsTh aapec oTBeTdynka no EI'PHOJI
Ha PYCCKOM S$I3bIKE, 3TO OyAeT HapyllaThb yKa3aH-
HYIO TOTOBOPEHHOCTh CTOPOH; KPOME TOT0, 3TO MO-

7 Onpedeaenus Apoumpancroeo cyoa e. Mockevt om 15 mapma 2019 eoda no deay Ne A40-217058, om 10 dexabps 2018 200a
no deay Ne A40-217055 u om 15 mapma 2019 eoda no deay Ne A40-217053.
§ [Ipu paccmomperuu nodoOHbIX dea 00car06anue onpedeseHull cyoa nepeoti UHCMAaHUUU 803MOICHO MOAbKO 6 KAcCauuu,

MUHYA aneaniyuro.

? Redfern & Hunter on International Arbitration by Nigel Blackaby, Constantine Partasides, Alan Redfern and Martin Hunter

// Oxford University Press 6th edition 2015, c. 355.
19 Tam nce, c. 100.
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JKET TIOBJICYb 3a CO0O0I JOITOJIHUTEIbHBIC PACXOIbI
IIJIST CTOPOH apOuTpaxka (HampuMep, €CIM COCTaBy
apOuTpaxka NpUAETCsS IPUBJIEKATh JUILO, BIIaICiO-
1ee PYCCKMM $I3bIKOM, JJIs1 YCTAHOBJIEHUSI aapeca
otBeturka rmo EI'PHOJI);

— pernameHT MHocTpaHHoro ITJIAY. Hecmo-
Tps1 Ha mpuHLMI kompetenz-kompetenz!'! 1 B 1ieioM
IIMPOKYIO JUCKPELMIO Y cOCcTaBa apOUTpaka, BPsII
qu TTJIAY BripaBe 10ayMbIBaTh IPUMEHUMbIE B JaH-
HOM JieJie TIpolieccyaibHbIe TTpaBuJIa.

O0ocHOBBIBas pelieHue, ApOUTpaKHBINA CYI T
MOCKBEI COCTIaJICS B CBOMX OIPEACICHUSIX IO TPEM
nenam Ha cT. 20 JToroBopa Mexny Poccueit u Kura-
€M O IPaBOBOI MOMOIIX IO TPAXAAHCKUM U Yro-
JIOBHBIM fejaM oT 19 uionsa 1992 roaa: «...coenacno
cm. 20 doeosopa, 00HUM U3 OCHOBAHUI 041 OMKA3A
8 NPU3HAHUU U UCNOAHEHUU CY0eOH020 peuleHUs 58-
Asemcs cAy4ail He@pyveHus He NPUHAGUICI y4acmus
8 npouecce CMopoHe U38eUeHUs 0 8bl308e 8 CY0 8 COOM -
8emcmaeulU ¢ 3aK0H00amenbcmaom 00208apusaroulelics
cmoponbly. OTHAKO JaHHBINA JOTOBOP HEMPUMEHUM
K BOIIpOCaM M3BEIICHUsI CTOPOH pa30MpaTesIbcTBa

T Tam oce, p. 340.
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B MEXIYHAapOAHOM KOMMEpPUYECKOM apOuTpake:
OH CJIY>KUT OCHOBOM UISI MCIIOJTHEHUS PEUICHUN
HaLMOHAJIbHBIX TPETEUCKUX CYAO0B, a B OCTAILHOM
— K aKTaM ToCydapCTBEHHBIX cyaoB. Takum oOpa-
30M, B OTUX JeJlax POCCUNCKINE apOUTpakKHbIE CYIbI
COCJIaJIMCh HAa MEXXIYHAPOIHBI JOTOBOP, HE MoJjie-
KAl MPUMEHEHUIO, YTO SIBJISIETCSI OCHOBaHUEM
JIJIST OTMEHBI OMpelesieHuil ApOUTpakHOro cyaa T
MoOCKBBI BBILLIECTOSIIIEH MHCTAHLIWEH.

Ha HacToslMii MOMEHT IO OAHOMY M3 el
3aMecTuTeNb Tpeacenaareass BepxoBHoro cyaa
P® O. M. CBupueHKo yxke oTKa3ajl B repenade
KaccallMOHHOM XaloOwl A1 paccMoTpeHus B Cy-
JEeOHOM KOJJIeTUM IO 3KOHOMMYECKUM CIopaM
BepxoBHoro cyna P®. DTo oKOHUYATEIBHO JIMIIIM -
JIO UCTLA HAJAEXAbl Ha TIPU3HAHWE U MPUBEACHUE
B ucnonHeHue peueHuss CIETAC B Poccun. Ilo
JBYM OCTaJIbHBIM JieJlaM HCTell OXHJIaeT OTBeTa
cynbu BepxoBHoro cyma P® Ha mogaHHBIE Kacca-
LIMOHHBIE XaJTOObI.

B 3akmioueHue cienyeT KOpOTKO OCTAHOBUTHCS
ellle Ha OJHOM JeJie, WLTIOCTPUPYIOIEM OTHOIIe-




HUE POCCUMCKMX apOMTpa>kKHBIX CYIOB K MPHU3HA-
HUIO Y UCITOJTHEHUIO MHOCTPAHHBIX apOMTPaskKHbBIX
pewrenuit Boobie u CIETAC B wactHocTu. OTinn-
Yle 3TOTO Jieia OT OMMMCAHHBIX BBIIIIE COCTOUT B TOM,
YTO KUTAHCKUI UCTell JaXe He AOoLIes 10 oOpalle-
HUSI B POCCUICKME apOUTPaKHbIE CYAbI C 3asiBJie-
HUEM O MPU3HAHUM U MPUBEACHUM B UCIIOJHEHUE
pewrenuit CIETAC, moCKONbKY BBISICHWJI, YTO POC-
CUICKUIA OTBETYMK JMKBUIMPOBAJICSI MEHEe UYeM
3a ABe Heaenu no BoiHeceHus peineHus CIETAC!?,
31ech UCTILY MOTJIO Obl TIOMOYb;

— oIpene/ieHUe POCCUICKOro apOUTpaXkKHOTO
cyna (Mo MecTy HaxOXIEeHUs OTBETUYMKA) O MPUHSI-
TUM Mep 10 00EeCIeUeHUIo UCcKa — B BUJIE 3aIpeTa
POCCUIMCKMM TOCYIapCTBEHHBIM OpraHam (Hampu-
Mep, MOHC) u camomy OTBeTUMKY NpeANTPUHUMATD
Kakue-J1100 AeWCTBUS 1O JUKBUAAIIMKA OTBETYMKA
(4. 3 ct. 90 AIIK P®, n. 29 MHbOpMaIIMOHHOTO
nucbMa npesuauyma BAC PO ot 9 urons 2013 rona
No 158", n. 34 mocraHoBneHus tuieHyma BAC PO
oT 12 okTsa6ps 2006 roma Ne 55'); ogHako ¢ 3TUM
MHCTPYMEHTOM B Poccuu, Kak mpaBuiio, BO3ZHUKA-
10T OOJBIIIME CAOXHOCTH, TTIOCKOJBKY CYIbI PUME-
HSIIOT HE3aCTy>KeHHO BBICOKUI TTOPOT J0Ka3bIBAHUS
— beyond reasonable doubt, TOCTUTHYTH KOTOPOTO
HCTIY HEBO3MOXKHO';

— onpeneneaue CIETAC o mnpuHATUU Ta-
KHUX Xe Mep mo obecrieyeHnIo ncka. OpHaKo Takoe
ornpeneaeHUe He OyaeT MPUHYAUTETHLHO UCITOTHEHO
B Poccuu (B TOM 4uciie U B ciiydae oOpalieHus: uc-
TIIa C COOTBETCTBYIOIINM XOJIATANCTBOM B POCCHUIi-
CKUi1 apOUTpakKHBIN CY/l 10 MECTYy HAXOXIEHMS OT-
BETUYMKA), TTOCKOJIbKY MPU3HAHUIO W UCIIOJHEHUIO

s | |PI1ISHAHAVE PELLIEHN CIETAC | AHATUTUKA

MoJjieXkaT TOJIbKO MHOCTPAHHbBIE apOUTpaXkKHbIE pe-
IIEHUS TI0 CYIIECTBY CITOpa, a He MpolleccyalbHbIe
onpeaeneHus. [1oaToMy UCTIy OCTaHETCSl YIIOBaTh
TOJIBKO Ha JOOPOBOJIBHOE UCITOJIHEHHWE 3TOTO OIpe-
JIeJIEHUSI OTBETYMKOM U TPETHbUMM JIUIIAMMU.

B n060M citydae M3 MyOJIMYHBIX MCTOYHUKOB
HesICHO, oOpalfajics JIM UCTELl K COCTaBy apOUTpa-
’Ka C XOIaTaliCTBOM O BBIHECEHUHU MOJOOHOTO OIpe-
nenenus. Poccuiickue cyabl yKa3zajid, 4TO MCTEIl
caM JOJDKEH OBITh 3aMHTEPECOBaH BO B3BICKAHUU
3aJ10JDKEHHOCTH ¢ oTBeTyrKa. [loaToMy mctel, po-
OPOCOBECTHO peajin3ys CBOM IpaxkIaHCKWE TpaBa,
00s13aH OBbLT MPOSIBJISITE MOKHYIO OIUTETbHOCTH
B OTHOIIIEHUY CTaTyca JOJDKHUKA B T€YEHUE TTEPUO-
Jla CYIIECTBOBAHUS HEWCIIOJTHEHHBIX 00513aTEIbCTB.
CaMbIM BaXXHBIM BBIBOIOM B 3TOM Jejie sIBiisie'‘T-
Csl TAKOW: M3 yKa3aHHBIX CYJAEOHBIX aKTOB CJIEIYET,
YTO, 110 MHEHUIO POCCUMCKUX CYAOB, KUTAWCKUUI
WCTEIl JOJDKEH ObLT CHavyaja oOpaTUThCS B KOMITE-
TEHTHBI POCCUMCKUI apOUTpaXkKHBIN CY/ C 3asiBJIe-
HUEM O MPU3HAHWUM W MPUBEACHUM B UCTIOJHEHUE
pemreHust CIETACY. OgHako 3TOT BBIBOJA — Hallle
TMOHWMAaHWE CMbICTA CyIeOHOro akTa, pe3yJbTar
«UTEHUSI MEXKITYy CTPOK» '8,

Hapeemcs, yto ¢hmacko, KOTOpOoe MbI MOTep-
MeJu ¢ HeTaBHUMM MOTIBITKAMU JOOUTHCS MpU3HA-
Hus pemieHuii CIETAC B Hateit cTpaHe, He CTaHET
TPEHIIOM, ONPEICISIOIINM OTHOIIIEHUE POCCUNMCKIX
TOCYIapCTBEHHBIX CYAOB K PEIICHUSIM 3TOrO yBa-
xxaemoro TTIIAY, Tak Kak CYIIECTBYIOT M MOJIOXKHU-
TeJbHbIE MPUMEPbl — KOT/Ia POCCUNACKUE CYAbl BbI-
HOCWJIA OTIPECJICHUST O MPU3HAHUU U TIPUBEACHUN
B ucrnoiHeHue B Poccun permenuit CIETACY.

2 Jlena Apbumpascroeo cyoa Mockosckoii oonacmu No A41-52334/18 u A41-52328/18.
B3 Unghopmayuonnoe nucomo npezuduyma BAC PD om 9 uroas 2013 eoda Ne 158 «Ob630p npakmuku paccmompenus apou-

mpasCHbvIMu cyOaMu den cyuacmuem UHOCMPAHHbIX AUU» .

" [Tocmanoenenue naenyma Boicweeo apoumpaxcnozo cyoa Poccuiickoit @edepavuuu om 12 oxmsabps 2006 2oda No 55
«O npumereHuy apoumpad’icHbIMu cyoamu 00ecneuumenbHbix mep».

5 [Ipumep — deao Apbumpacroeo cyoa Amypcxoit ooaacmu No A04-9864/2018.

16 Onpedenenue Apoumpancrozo cyda Mockoeckoii oonacmu om 24 dexabps 2018 2oda no deay No A41-52328/18.

17 [lTocmanoeaenue Jlecamoeo apoumpaxcroeo anearsiyuontoeo cyoa om 9 anpens 2019 eooa.

18 Imom 6v1600 mvl denaem Ha ocnoeanuu mexkcma: «Jlokazamenbcme npusHauus peuleHus Ha meppumopuu Poccuiickoil
Dedepayuu He npedcmasneHo, U OAHHbLI cy0eOHbLIL aKm I0PUOUYECKOI CUAbL HE UMeen».
D Onpedenenue Apoumpaxcroeo cyoa Boponexcckoii ooaacmu om 9 dexabps 2016 eoda no deay Ne A14-7524/2016,
onpedenenue Apoumpancrozo cyoa Mockoeckoii ooracmu om 18 uroas 2018 eoda no deny Ne A41-46308/2018, onpedenenue
Apbumpaxcroeo cyoa Kocmpomckoii obnacmu om 3 nosops 2016 eoda no deny No A31-6562/2016, onpedenenue
Apbumpaxcroeo cyoa e. Mockewst om 25 anpens 2012 2o0a no deny No A40-34450/2012.
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EAHKPOTHbIVN TYPU3M

B POCCUU N KUTAE:

CPABHUTEJIbHO-MPABOBOW

AHAJIN3

Baker McKenzie, Mocksa

OkcaHa TocuHa
Maaowud ropucm

[Nasen Hosukos
cmapwuti ropucm

HACTOSIIIE CTaThe aHATU3UPYETCS MPaKTU-
Ka pacCCMOTPEHUST POCCUMUCKUMU apOUTpaxK-
HBIMU CyJaMU clTydaeB 0aHKPOTHOTO TYpU3-
Ma B paMKax ITepCOHATbHBIX OAHKPOTCTB (TO
€CTh 0aHKPOTCTB (PU3UYECKUX JUL] / UHIUBUIYATb-
HBIX TIpeanpruHuMaresneit). O630p MoaAXoa0B MPOTH-
BOJEWCTBUSI OAHKPOTHOMY TYpU3My B MpoOLEAypax
KOPITOPAaTUBHON HECOCTOSATEIbHOCTA MPUBOIUTCS
B pazneiie, nocesimeHHoM KHP, B cuny crieniuduku
3aKOHOJATEILHOTO PEryJIMPOBaHUS.

Y10 Takoe 6aHKpPOTHbIN
Typusm?

J11s1 Lienieit JaHHOW CTaTby TIOJ OAHKPOMHBIM MYpPU3-
MOM TIOHUMAETCS OCYLIECTBICHUE TOKHUKOM Jeii -
CTBMI1 IO BO30YXIEHUIO MPOLIEIYPbl COOCTBEHHOTO
0aHKpPOTCTBAa B IOPUCAMKIIMU, HamOOJee COOTBET-
cTByIOIIIel ero nHTepecam. [lo oOIIMM MpaBuiIam,
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A

AHOpeli bozoaHose
ropucm

JMOJDKHUK ((pr3UUecKoe JIUMII0) BIpaBe MPUOETHYTh
K Tipollenype OaHKpOTCTBa IO 3aKOHaM Tocyaap-
CTBa, TpaXkTaHUHOM KOTOPOTO OH SIBJISIETCSI.

baHKpOTHBI TYypU3M MOXET OBITh KaK mpatc-
2PAHUYHBbIM, TIDU KOTOPOM JOJDKHUK CTPEMUTCH
WHULIMUPOBATH €0 O COOCTBEHHOM OaHKPOTCTBE
B OJIHOW WM HECKOJbKHWX WHOCTPaHHBIX IOpUC-
JUKUMAX, TaK U A0KAAbHbIM, B CIlydae €CIJIU JOJXK-
HUK MpeANpUHUMAET IeUCTBUS 11T pACCMOTPEHUS
Jiejia 0 ero 0aHKPOTCTBE APYTUM CYJAOM BHYTPU Of-
HOTO roCyJapcTBa.

B Hacrogieit cratbe aHAIU3MPYIOTCS TEH-
JNEHIIMM POCCUMCKON apOUTpakHOW MPaKTUKU
MO0 TIPOTMBOJAEUCTBUIO JOKAJIbHOMY OaHKPOTHO-
MY TYpU3MY, a TaKXe OCBEILIAETCd IehCTBYIOLIEE
3akoHoaaTeabcTBO Kwuraiickoit HaponHoii Pe-
CMyOJMKM, CBSI3aHHOE C PETryJIMpOBaHMEM BOIIPO-
COB TONCYIHOCTU JeJl 0 OaHKPOTCTBE B KOHTEK-
CT€ BO3MOXHOTO 3JIOYMOTPEOJIEHUSI CO CTOPOHBI
JTOTKHUKOB.




BaHKpPOTHbIN TYpU3M
B Poccum

MNMpakTuka BC PO

B 2019 romy BepxoBHbiM cymom Poccuiickoit De-
nepamyn (BC P®) paccMOTpeHO HECKOJBKO eI,
KacalolInXcsl ITOIMBITOK M3MEHEHUST (U3NIECKUMU
JIUIIAMUA  TEPPUTOPUATIBHOM TOACYAHOCTU CITIOPOB
0 0aHKPOTCTBE.

H3znavansHOo BC P® ykasa, 4To Ipy OIpoBep-
SKEHUU TIPE3yMITLIUHY TTOACYIHOCTH Je] 0 OaHKPOT-
CTBE T10 MECTY KMTEJIbCTBA JODKHUKA JOMYCTUMO
MPUBOAUTH JOKAa3aTeJbCTBa lIeJeHAPaBICHHBIX
JNEWCTBUI MOKHUKA TI0 M3MEHEHUIO perucTpa-
LIMOHHOTO ajpeca B MEpPUOJ MHULIMUPOBAHUS Aciia
o OGaHkpotcTBe'. Eciu cMeHa aapeca perucrpaiuu
MPOUCXOAUT He3a00420 00 UAU nocae TIOJAaYn 3asiB-
JIeHUsT O OaHKPOTCTBE TIpaxkJaHWHA, MOCIEAHUI
IOJDKeH A0Ka3aTh HaJWuhe OOBEKTHBHBIX MPUYMH
JJIS1 U3BMEeHeHus aapeca peructpaunu. OTCyTCTBUE
TaKMX JI0KA3aTeJbCTB MOATBEPXKIAET HATUIUE MPO-
THBOIIPAaBHOTO MHTEpeca HOJDKHMKA B M3MEHEHUU
JAHHBIX PErUCTPAIIMOHHOTO yJeTa.

OnucaHHBINI MOAXO/ MOJYYNI aJbHEIIee pa3-
putue. B ognom u3 gen BC PO ykaszan?, 4To mpu Ko-
POTKOM BPEMEHHOM pa3pbiBe MeXIy M3MEHEHUEM
IaHHBIX PETrMCTPALIMOHHOIO y4yeTa W IIPUHSITHEM
3asIBJICHUSI O COOCTBEHHOM OaHKPOTCTBE, BO-TIep-
BBIX, BOBHUKAET MPEe3yMITLIMS HETOOPOCOBECTHOCTU
TIOJDKHUKA (anpuopHas 6eposimHocms TPOTUBOIIPAB-
HOTO TMOBEIEHUS), a BO-BTOPBIX, HA JOJDKHUKA TIe-
pexoauT OpeMsl JOoKa3bIBaHUSI OOBEKTUBHBIX ITPH-
YH U3MEHEHMS MEeCTa perUCTpaLvH.

BC PO Ttakxke mpeaioXuia yIUTHIBATh
JIUIS1 OTIPOBEPKEHUS MPE3YyMITIIUM MECTa KUTETbCTBA

BEAHKPOTHbIV TYPU3M B PO U KUTAE | AHAJTUTUKA

KOHCTPYKIIWIO UEeHmMpa MmA2OMEHUS IKOHOMUUECKUX
unmepecos. C TIOMOIIIbIO 3TOTO KPUTEPUST Cydam
MpeagaraeTcsi UCCJIe10BaTh:
*  MECTOHAXOXJICHME aKTUBOB JOKHUKA;
*  MECTO perucTpalnu KOMIaHWH, ¢ KOTOPbI-
MM JIOJDKHUK MMeeT KOPIOpaTUBHbBIE CBSI-
3U;
*  MECTO pPervMcTpalmnu KpeauTOpOB JTOIKHU-
Ka;
*  MECTOHAXOXICHUE CYI0B, PEIICHUSIMU KO-
TOPBIX YCTAaHABIWBAIUCH TPEOOBAHMS Kpe-
JTUTOPOB K TOJDKHUKY.

[MpaKTuKa HUXKeCTOALLMUX CY0B

B nmanbHelileM KOHIICMIUSI IIEHTPAa TSITOTEHUS
SKOHOMMYECKHX WHTEPECOB IOJNIyYynIa pa3BUTHE
B MPAKTUKE HIDKECTOSIIMX CyAeOHBIX MHCTAHIINIA®,
Hanpumep, B ogHOM M3 1e, pacCCMOTPEHHBIX Kac-
canueir CeBepo-KaBka3ckoro oxpyra, KOJIJICTHS
yKazajla HUKECTOSIIIUM CylIaM Ha HeOOXOIMMOCTb
MPOBEPKU MECTOHAXOXICHMUS KPEAUTOPOB TOJIKHU -
Ka, €ro MMYIIeCTBa U IOPUIANICCKUX JINII, CBSI3aH-
HBIX C JIOJDKHUKOM®,

[MpumeuaTenbHO, YTO B JaHHOM Jejie Kacca-
LIMOHHBIN Cy/, a 3aTeM U CYI TepBOM WHCTAHIIMU
OTMETWJIN®, YTO OTpeeicHe TTPU3HAKOB HeT00po-
COBECTHOTO OaHKPOTHOTO TYypM3Ma Ha CTaauu pac-
CMOTPEHHUSI BOTIPOCA O BO30YKIEHUH MPON3BOICTBA
0 JieJTy 0 OAHKPOTCTBE 3aTPYIHUTEIBHO, TTO3TOMY
CYJI BITpaBe CHavaJia IPUHSTH K TIPOM3BOJCTBY 3asiB-
JICHWE O MMPU3HAHWU JOJDKHUKA OaHKPOTOM, a 3aTeM
TepenaTh CIop Mo MOACYTHOCTH yKe Ha CTaIuM pac-
CMOTpeHHUs] 0OOCHOBAaHHOCTU TaKOTO 3asiBJICHUSI,
€CJIM KPUTEPUI TATOTEHUS] SKOHOMHUUYECKUX MHTE-
pecoB He cobmomaeTcs’.

! Onpedesenue BC PD om 25 gespans 2019 eooa Ne 305-9C18-16327.
20npedenenue BC PD om 21 mapma 2019 eoda Ne 308-9C18-25635.
3 Cm., Hanpumep, nocmanoenenue Illlecmoeo apoumpancroeo anearsayuonHoeo cyoa om 5 urwas 2019 eoda Ne 06AIl-

3728/2019 no deay Ne A73-7098/2019.

# [Tocmanosaenue Apoumpaxcroeo cyda Cesepo-Kaskasckoeo okpyea om 12 anpens 2019 eoda Ne @08-2161/2019 no deny

Ne A25-2700/2018.

3 Onpedenenue Apoumpancnoeo cyoa Kapauaeeo-Yeprecckoii Pecnyoauxu om 26 anpeas 2019 eooa no deay Noe A25-

2700/2018.

¢ Cydot ucnoawvsyiom n. 8 nocmarnoséaenus naenyma BAC P® om 22 urons 2012 200a Ne 35, donyckaiowuii 603M0MCHOCHb
nepedauu dena no nodcyoHocmu, ecau 00 8030yxcoeHuUs: deaa 0 OAHKPOMCcmee MeclmoHaxoxicoeHue 00ANCHUKA ObLA0 U3MEHEeHO.
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ITpumMepoM HeyTadHOTO IPUMEHEHMST KOHIIETI-
MU 1IEHTpa SKOHOMUYECKUX MHTEPECOB SIBIISIETCSI
MOCTAHOBJICHUE ale/UISIIIMOHHOTO Cy[a, KOTOPBI
paccMaTpyBall aneJUISILMOHHYIO XKalo0y KpeauTopa
Ha omnpeneeHre O repeaayde neja 1mo MoaACcyIHOCTH
B IPYTOit apOUTpakKHBIN cyn’.

Bo-nepeuix, ipu MccaenoBaHUM BOIPOCa O pe-
TUCTpAllMU JODKHUKA CYA YCTaHOBWI, 4TO 19 OK-
Ts6psa 2018 roga oH ObLT CHAT C PErucTpallliOH-
Horo yyeta B I. OMcke, 12 ampens 2019 roga ObL1
3apeructpupoBaH B I. Coun, a 3asiBJIcHUE KpeauTopa
0 BO30OYXXIEHUM Jea 0 0AHKPOTCTBE OBLIO MPUHSI-
TO K mpousBoAcTBY 25 anpens 2019 roma. Hecmo-
TPsI HA UBMEHEHUE PerucTpaluu Beero 3a 13 gHei
JI0 BO30YXIEHUS jejla 0 DAaHKPOTCTBE, amesuIsiu-
OHHBII Cy PyKOBOACTBOBAICS (hOPMATbHBIM IO~
XOJIOM, OTOX/IECTBUB MECTO PETUCTPAIIMK C MECTOM
TEPPUTOPUATIBHOM MOACYAHOCTH.

Bo-eémopbix, anelIsIIMOHHBIN Cyll B KaueCTBE
OITPOBEPXKEHUSI HAJTMYUsI OCHOBAHUI [UISI TIepeIaun
Jiea 1o MOICYIHOCTH cociaicsd Ha (pakT oTuyxkKie-
HUSI TOJDKHUKOM 00BEKTOB HEIBUXKMMOCTH B T. OM-
cke. [1pu aTOM KoJUTerus He MpUHsIa BO BHUMAaHUE,
YTO OTYYXIEHUE aKTUBOB MMEJIO MECTO B JeKadpe
2018 roma, TO €CTb HE3amOJTO OO0 BO30YXXIECHUS
nena o 6aHKpoTcTBe. HakoHell, oTuyXIeHue umy-
1IecTBa OBUIO COBEPIIEHO B MEPUOA BO3MOXKHOCTU
MPU3HAHUS JAHHBIX CAEJOK HEIEeUCTBUTEIHHBIMU
C TIOCJIEAYIOIIMM BO3BpallleHHMEM JaHHBIX aKTUBOB
B KOHKYPCHYIO Maccy TokHUKa. COOTBETCTBEHHO,
OTUYyKJIeHE OOBEKTOB HEIBMXKMMOCTU HEMOCPEeI-
CTBEHHO Tepel BO30YXIeHUEM JieJla 0 OaHKPOTCTBE
HE MOTIJIO CBUJIETEJIbCTBOBATh 00 OObEKTUBHOM Tpe-
KpalieHU 3KOHOMMYECKMX CBSI3€il TODKHUKA C T.
OmMcKoM.

B-mpembux, mpumevaTeabHO, YTO UHBIE apry-
MEHTBI amnesuIsiHTa (yJyacThe JODKHHKA B KOpIiopa-
LIMSIX, 3apETUCTPUPOBAHHBIX B T. OMCKe, CBEeIEeHUS
00 MCITOJTHUTEIbHBIX MPOU3BOJCTBAX B OTHOILIICHUHU
JOJDKHUKA Ha Tepputopun I OMcKa, TOJydeHMe
MOYTOBOM KOPPECIOHJACHIIMN MO MPEXHEMY MECTY
perucTpanuy, perucTpalus TpaHCIIOPTHBIX CPENICTB
Jo/kHUKa B opraHax MBJI r. Omcka u T.1.) KO-

JIETUST OTKJIOHMJIa. B OCHOBHOM CyIbM CCBHIIAINCh
Ha TO, YTO COOTBETCTBYIOIINE OOCTOSITEILCTBA XPO-
HOJIOTMYECKM TIPEAIISCTBOBAIN TepepPEeruCTpaliin
nokHuKa B T Coun.

OueHKa poccuMmncKoro noaxoaa

besycnosHo, ykazanne BC P® Ha Heobxomu-
MOCTh JETaJIbHOTO aHajan3a (PaKTUIECKUX OOCTOSI-
TEJIbCTB U3MEHEHWS MecTa PerrCcTpali JOJDKHUKA
MpU BO30YXXIEHUU JieJia O TIepCOHaTbHOM 0aHKPOT-
CTBE SIBJISICTCS TIOJIOKUTENIbHOM TeHaeHuuei. C mo-
JIMTUKO-TIPABOBOM TOYKU 3pPEHUST ITPABOIOPSIAOK
He TOJIKEH ITOOIIPSITh HEA0OPOCOBECTHbBIE IECUCTBUS
JIOJDKHUKOB 110 MCKYCCTBEHHOMY M3MEHEHUIO TTO/-
CyIHOCTH Jena o 6aHKpoTcTBe. [IpoTuBomeiicTBUe
JIOKAJIbHOMY OaHKpPOTHOMY TYPU3MY OOECIIEUNT
OOJIBIIYIO0 3aIMTY TpaB KPEAUTOPOB Ha CBOEBPE-
MEHHOE BKJIIOUCHME TpeOOBaHMII B peecTp, YMEHb-
IIEHUE PAcXOJ0B Ha I0PUANIECKOE COTTPOBOXICHUE
Mporeaypbl 0aHKPOTCTBA M Pa3yMHBIE CPOKHM IIPO-
M3BOJCTBA IO JICTY.

Mexny TeM TIpeIIOKEHHBIM B OIMCAHHBIX
BoilIe onpeaeneHusx BC PO noaxon obianaer ove-
BUIHBIMHM HEAOCTATKAMM:

*  HEBO3MOXHO OIPEACIUTh «IIePHUOJ TOA0-
3PUTEILHOCTU», B T€UEHUE KOTOPOTO W3-
MEHEHHEe MeCTa PEerucTpaliid MOXKET CBH-
JIETCIbCTBOBaTh O HETOOPOCOBECTHOCTH
nokHuKa. [TpyuBeneHHbBIE BBIIIE PEIICHUS
ITOKA3BIBAIOT, YTO 0€3 pa3bsCHEHUST 3TOTO
BOIIpOCa Ha YPOBHE BBIIIECTOSIICH MHCTAH-
LIMYA BO3MOXHBI IIPOU3BOJIBHEIEC TPAKTOBKU
JIOITyCTUMOT'O CpOKa M3MEHEHUS MecTa pe-
TUCTpalli, SIBHO HE OTBEYAIOIIME LIEeJISIM
MIPOTUBOAEICTBUS OAHKPOTHOMY TYPU3MY.
OpHUEHTUPOM B CPaBHUTEIHLHO-IIPABOBOI
TUIOCKOCTU MOXeT sABJsThes PernmamenT EC
ot 20 mast 2015 roma Ne 2015/848, ycranas-
JIMBAIOIIUN «IIepUOJT MOJ03PUTETHLHOCTU»
B TP Mecs1lia A0 MoJauyy 3asiBJICHUS O TIpH-
3HaHUM OaHKPOTOM IIpeAIIpUHUMATEIICI
U IIeCTh MeCILEeB IS JINL, He 3aHMMAaro-

7 [Tocmanosaenus Bocomoeo apbumpaxcrnoco aneansyuonno2o cyoa om 25 utons 2019 eoda Ne 0SAII-8292/2019, 08AII-
8596/2019 no deay Ne A46-5520/2019. Ipumeuamenvro, umo é cuay cm. 39 AIIK PD, a makwce passscuenuii n. 6.1
nocmarosaenus naenyma BAC PD om 28 mas 2009 eoda Ne 36 obxucanrosanue 0aHHO20 NOCMAH08AEHUS 8 CY0 KACCAUUOHHOU

UHCMAHYUU He npedycMompeHo.

54 | Arbitration.ru



IIUXCS TIPEANPUHUMATEbCKON NesTeb-
HOCTBIO;

0OJIbIIIET0 BHUMAHMUS 3aCIIy>KMBaeT Tpea-
naraemasi BC P® crpykrypa Kpurtepus
IIEHTpa  SKOHOMUWYECKUX  MHTEPECOB.
B npuBenentom onpeneneauu BC PO uc-
MOJIb3YeT JaHHBII KPUTEPUIA cyOCcHIrapHo,
JINIIb yKa3biBasi Ha HEOOXOAUMOCTh Y4U-
THIBaTh JAHHBIE OOCTOSATEILCTBA TP OTIPE-
JeJIEHU J10OPOCOBECTHOTO U3MEHEHUS
MecTa peructpauuu. CiaenoBaTeabHO, TIpe-
3IOMUPYETCS, YTO LIEHTP 3KOHOMMUYECKHUX
WHTEPECOB TOKHUKA COBMANAET C MECTOM
ero peructpauuu. [Ipu aTOM Mpu onpoBep-
KEHUU  TIPEe3yMITIUU  TepPBOOYEPETHBIM
MPEeIMETOM JOKa3bIBaHUS SIBJISIETCS HEIO-
OpPOCOBECTHOCTb, a JIWIIbL 3aTeM OIpee-
JIEHV€ peajbHOro IEHTpa SKOHOMUYECKOMN
NeITeIbHOCTH JOo/DKHUKA. OmHaKo BO3-
MOXHa CUTyallUsl, TIPU KOTOPOW TOJKHUK
W3MEHUT MECTO PErucTpaluvy Mo OO0BbEeK-
TUBHBIM TIPUYMHAM, HampuMep JUYHBIM
WJIM CEMEUHBIM, JIMOO 3a OUEBUIHO JTOJITUIA
MPOMEXYTOK BpPEMEHU OO0 BO30OYKACHMS
Jenaa o 0aHKPOTCTBE MPU OJHOBPEMEHHOM
COXpAHEHUH LIEHTpa TATOTCHUST SKOHOMHU-
YeCKMX MHTEPECOB B APYroM perrnoHe. B Ta-
KOIl CUTyallu B COOTBETCTBUU C pa3pado-
TaHHBIMU TIO3ULUSIMU JODKHUK He OynaeT
Npu3HaH OAHKPOTHBIM TYPUCTOM U MEJO
0 HECOCTOSITEJIbHOCTU JOJIKHO OYIeT pac-
CMaTpPUBAThCS IO MECTY €0 PErMCTPaLvU.

B nmaHHOM KOHTeKcTe KOMITapaTWBHBIN
aHaJIM3 TIOKa3bIBaeT OOJBIIYIO ITOCIEN0-
BaTEJIbHOCTh €BPOIEMCKOro IMPOTOTUIIA
IIEHTPa 9KOHOMUWYECKUX UHTEPECOB — KPU -
TepUsl pasrpaHUYECHUS MEXIyHApOITHOM
MOJICYTHOCTU JeJl 0 OaHKpPOTCTBE center
of main interest (COMI, ueHTp OCHOBHBIX
WHTEPECOB JOJDKHUKA), 3aKpeIyIEeHHOIO

[\ HKPOTHbI TYPV3M B P® U KUTAE | AHAJTUTUKA

B Permamente EC’. COMI mnpenmnosaraer
MpeX/Ie BCero pacCMOTPEHME JABYX BOIPO-
COB: YCTAHOBJICHME MecTa aIMUHUCTPU-
POBaHUS MHTEPECOB MOJDKHUKA U OYEBUI-
HOCTb 3TOTO0 MecTa JUISl ero KpeauTOpPOB.
CornacHo Permamenry EC, B ciyyae ycra-
HOBJIEHUSI TOMNBITOK Hu3MeHeHuss COMI
B MOJIO3PUTEIbHBIN MEPUO TPE3YMITLIUS
COBMAJIEHUS 1IEHTPa SKOHOMUYECKUX MH-
TEPECOB C MECTOM PETUCTPaLUM MepecTaeT
MpUMEHSIThCS. TakuM 00pa3oM, MOJEb,
3akperieHHas B Pernamente EC, aBasieTcsa
OoJiee TTPOKPEAUTOPCKOM, TaK KakK M3Ha-
YaJIbHO TIPEAIIojiaraeT OIpeaeaeHue MOI-
CYJIHOCT B COOTBETCTBUU C MECTOM a-
MMHUCTPUPOBAHUS MHTEPECOB NTOKHUKA,
MpeAcKa3yeMbIM Il KpeAuTopoB. B cBoio
odepenb, KpUTEPUil lIEHTPa OCHOBHBIX MH-
TepecoB MOJKHMKA, MpeaaoxeHHbiir BC
P®, cHavana npeamnoiaraeT ycTaHOBJICHUE
OTCYTCTBUSI OOBEKTUBHBIX TPUIUH IS U3-
MEHEHMSI MecTa peructpanuu. [Ipyu atom
peaabHble 9KOHOMUYECKUE CBSA3U TOJKHY -
Ka M KPEIUTOPOB SIBJISIIOTCS JIMIITb OJHUM
M3 YYUTHIBAEMBIX OOCTOSITEIBCTB, TTPUHU-
MaeMbIX BO BHUMaHME TOJbKO MPU OTCYT-
CTBUU OOBEKTUBHBIX IIPUUMH.

BaHKpPOTHbIN TYpU3m
B Kutamnckomn HapoaHoun
Pecnybnaunke

B Kurarickoit Hapoanoii Pecniyoauke (KHP) npo-
eaypa 0aHKpOTCTBA peryaupyercss 3aKOHOM O 0aH-
KporctBe npeanpuaTuit 2006 roga. CrienMagbHbIE
anMuHucTpatuBHbIe paiionsl KHP — ToHkoHTr'"
u Makao'' — UMeT cCOOCTBEHHOE 3aKOHOAATE/Ib-
CTBO, peryaupyloliee 6aHKpOoTCTBO. B paMkax gaH-

8 [Iynkmot 30—31, cm. 3(1) npeambyavt Peenamenma EC.

? Bnepeoie darnmblil kKpumepuii Obia 3aKpenier 6 HaoHauuonarsHom npase Esponeiickoeo coroza — ¢ Peanamenme EC om 31
mas 2000 eooa Ne 1346/2000.

Y Garcia A. T. Macau Insolvency Law and Cross-border insolvency issues. URL: https.//www.victoria.ac.nz/law/research

ublications/about-nzacl/publications/special-issues/hors-serie-volume-xvi,-2013/Garcia.pdf.

"Garcia A. T. Macau Insolvency Law and Cross-border insolvency issues. URL: https.//www.victoria.ac.nz/law/research

ublications/about-nzacl/publications/special-issues/hors-serie-volume-xvi,-2013/Garcia.pdf.
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AHAJIUTUKA | BAHKPOTHDIN TYPM3M B PO I/ KI/AT/A .

HOM cTaTbd MBI OTPAHUYMMCSI aHAJIM30M 3aKoHa
0 6ankpotcTie npeanpustuit KHP.

HWHctutyr  mepcoHanmbHOro  GaHKpPOTCTBA
B 3akoHopaTenbcTBe KHP He 3akperieH. [ToaTtomy
HU B JICHCTBYIOIIEM 3aKOHOAATEIbCTBE, HU B Cy1e0-
HOM MpakTHKe HEe BO3HUKAET HEOOXOAUMOCTH pas-
pabOTKM MEXaHU3MOB OOpPBOBI C OAHKPOTHBIM TY-
pU3MOM (QUBMYECKMX JIHUII.

B ortHomeHUn Tmpoueayp KOpIopaTUBHOM
HECOCTOSITEJIbHOCTY Ha HAIlMOHAJbHOM YPOBHE
npobieMa O6aHkpotHoro TypuaMa B KHP He Tak
aKTyajbHa, IMOCKOJbKY 3aKoHOmaTeabcTBO KuTas
3aKperuIsieT MOJIOKEHUST 00 OIpeae/eHUN MOACYI-
Hoctu, cxoxue ¢ COMI-crangaprom'?. Tak, moa-
CYIIHOCThb JeJ1 0 OaHKpoTcTBe KommaHuii B KHP
OIpeNie/sIeTCsl B COOTBETCTBUM ¢ OCHOBHBIM MECTOM
BeJeHMST OM3Heca (MECTOM OCHOBHOTO KOMMepYe-
CKOTO TIPEANpPUATHS), a TIPU HEBO3MOXKHOCTU €ro
YCTAHOBJEHUSI — TI0 MECTY PErucTpaiuu IOpUau-
yeckoro juua. [Ipu aTom mig paccMOTpeHUs aena
HE TI0 MECTy PerucTpalyy J0KHBI ObITh TTPUBEIC-
HbI I0Ka3aTeJbCTBA, CBUAETEILCTBYIOIINE, UTO ME-
HEKMEHT M LIEHTP 9KOHOMUYECKUX Orepalmii Ha-
XOJATCS B IPYTOM MecCTe.

B TO Xe BpeMs B TOKTpUHE KPUTUKYETCS yKa-
3aHHBI TIOAXOA M3-3a OTCYTCTBUSI YETKUX KpH-
TEpUEB OMpeNeIeHUsI OCHOBHOIO MeCTa BEIEHMUS
ousHeca'’. O6o3HaueHHAsT IPOGIEMATHKA SIBISIETCS
00111e#1 JTs1 BCceX KaTeropuii, TpeOYIOIINX T0Ka3bIBa-
Hus, B ToMm uncie pist COMI-cTanmapra.

Ha mexxHaimoHalbHOM ypoBHeE IpobJiemMa 6aH-
KPOTHOTO TypM3Ma TakKe He BOZHUKAET B CUJIY OT-
CYTCTBUS TpaHcrpaHuyHoro s¢dekra. Tak, TpaHC-
rpaHruyHOe OaHKPOTCTBO peryaupyercs B KHP
CT. 5 3aKkoHa 0 0AHKPOTCTBE MPeANpUsATUii. B cooT-
BETCTBMM C YKA3aHHOW CTaTbeil MpU MHULIMUPOBA-
HUU TIpoleaypbl OaHkpoTcTBa B KuTae TpaHcrpa-
HUYHBIH 2¢G@EeKT TO0KEH  pacipoCTPaHSIThCS
Ha BCE MMYIIECTBO JOKHUKA BO BCEX FOPUCAUK-

nusx. B ciaydae ecnu B nese 0 6aHKPOTCTBE B MHOM
IOPUCIUKIIMY TIPUHSAT CyAcOHBIN aKT B OTHOILICHUU
aKTUBOB NojrkHUKA Ha Tepputopur KHP, o Mo-
JKET OBITb MCIIOJTHEH TOJIBKO Ha OCHOBAaHUM MEX-
JTYHAPOIHOTO COTIJIallleHWsl JIMOO MpUHIMIA B3a-
umHocTu. [Ipn 3TOM OH JOJIKEH COOTBETCTBOBATH
3aKOHOJATEIbCTBY M MyOJIMYHOMY nopsinky Kuras.
OpHako pelieHus] MHOCTPAaHHBIX CYIO0B M CYIOB
CTelMalbHbIX aAMMHUCTPATUBHBIX PaliOHOB IMpPU-
3HatoTcsa B KHP B McKIounTeIbHO peaKUX caydya-
ax'4. Pemrenust cynoB KHP Takke ¢ oyeHb Majoit
BEPOSITHOCTBIO OY/IyT MPU3HAHBI B IPYTUX CTpaHax.
bonee toro, aTM pelreHus He BCeraa MPU3HAIOTCS
Jaxe Ha TEPPUTOPUM CIEHMaTbHBIX aIMUHMUCTpA-
THUBHBIX pailoHOB". B UTOTe TOJDKHMKAM HET CMBIC-
Jla U3MEHSITh MOICYIHOCTh Jeja O OaHKpPOTCTBE,
TaK KakK He OyAeT JOCTUTHYTa OCHOBHas 1ieJib OaH-
KPOTHOTO Typu3Ma — MHULMUPOBAHUE MPOLIECTYPHI
0aHKpOTCTBa B HauOoJiee YIOOHOW HOPUCIUKIIAN
U TIocTieytollee Npu3HaHWe CyJeOHOro akTa O He-
COCTOSITEJTbBHOCTH.

2 Parry R., Gao N. The Future Direction of China’s Cross-border Insolvency Laws, Related Issues and Potential Problems.
URL: file.//C:/Users/mostov/Downloads/The_Future Direction_of Chinas_Cross-border Insol%20(1).pdf.

3 Wang B. Cross-Border Insolvency Law in China and Hong Kong: A Critical Analysis based on the UNCITRAL Model Law
on Cross-Border Insolvency. URL: http.//etheses.whiterose.ac.uk/21370/1/Wang BD Law_ PhD 2018.pdf.

" Shi J. Recent Developments in Chinese Cross-Border Insolvencies. URL: https://www.iiiglobal.org/sites/default/files/2-

_060710shi-3.pdf.

5 Wang B. Cross-Border Insolvency Law in China and Hong Kong: A Critical Analysis based on the UNCITRAL Model Law

on Cross-Border Insolvency. URL: http.//etheses.whiterose.ac.uk/21370/1/Wang BD Law_ PhD 2018.pdf.
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OCCHUICKOE aKIIMOHEPHOE OOIIECTBO «AcCTe-

poc» B ceHTs0pe 2018 roma obOpaTuioch

B ApOUTpaxHbIli cynl . MOCKBBI C MCKOM

K uTanbsgHckoil kommaHuu «Konmecr UH-
>kuHUpuHT C.PJI.» 0 B3bICKAaHWUU 3a10KEHHOCTU
10 JOTOBOPY CyOIToApsina B pa3Mmepe dosee 6,3 MIH
eBpo u 6oiyiee 22,9 MiH pyo., cChlasich Ha HEHal-
Jiexxallee WCIOJTHEHUE OTBETUMKOM 00s513aTebCTB
I10 IOTOBODPY.

AO <«AcTepoc» crneuuaJu3upyeTcsl Ha co3laa-
HUM cucteM Oe3omacHocTu. Cpean ero KJIMeHTOB
YUCIATCS TaKue KPYIHbIE CTPYKTYphl, Kak Coep-
6ank, Tasnpom, PXKII, aspornopt «IllepeMeTbeBO»,
®CBh Poccuu, MuHHUCTepCTBO OOOPOHBI, AIMM-
Huctpanus I1pesunenra P® u gp. Cpean BaxkHeli-
IIUX TTPOEKTOB «ACTepoca» MOXHO BBIIECJIUTh CTPO-
urenbctBo  MT-undpactpyktypbl OJMMMIUICKON
nepeBHn Coun-2014 u nepumeTpa 06e30MMaCHOCTH
OK «JIyxXHUKW» TIpU TOATOTOBKE K YEeMITMOHATY
mupa no ¢gyroony 2018 roma. OaHako ¢ utoss 2018
roga B oTHouieHUU AO «AcTepoc» CTOJTMYHBIM ap-
OUTpPaXXHBIM CyIOM OblJa BBeJcHA IpOLeAypa Ha-
OJIfoleHUsT Y Ha3HaueH BPEMEHHBIN YITpaBJISIONIUiA
Anekceil beJlOKOIBIT. YXe Tociae pacCMOTpPEHUs
JaHHoro aena, B uiwosae 2019 roma, B OTHOLIEHUU
AO «AcTepoc» OBIJIO OTKPHITO KOHKYPCHOE MPOU3-
BOJICTBO'.

«Komect» crnenmanusupyeTcsl Ha CTPOUTEIIb-
HOI esiTeIbHOCTU. Ha cueTy KoMITaHUM HeCKOJIbKO
oTeJield, XKWJIBIX KOMITJIEKCOB, aIMUHUCTPATUBHBIX
30aHUI U UHPPACTPYKTYPHBIX OOBEKTOB HA TEPPU-
Topun Poccuu M OBIBIIMX COBETCKMX PECITYOJIHMK.
B uactHocTu, komnanus «Kogect» B 2015-2017
rojax siBisjach reHepaJbHbIM MOAPSAAYMKOM ITPO-
eKTa cTpouTesibcTBa orenst Hyatt Regency Moscow
Petrovsky Park, xotopslii 06T cripoekTupoBaH AO
«AcTtepoc».

«Kopaect» xomaraiicTBoBas 00 OCTaBJIEHUU UCKa
«Actepoca» 06e3 pacCMOTpPeHUsI, CChIJIasiCh Ha M. 5
4. 1 ct. 148 ATTIK P®? BBUAY HaIW4YKSI B JOTOBOPE

apOMTPaKHOTO COIJIAIIEHUsI, B KOTOPOM CTOPOHBI
MPEAYCMOTPEIN PACCMOTPEHUE CITOPOB IO JOTO-
BOpY cyOmoapsiia B MeXIYHapOAHOM apOuTpaxe
Mo TpaBwiaM MeXIyHapoaHOUW TOPTOBOI MaaThl
(ICC) apbutpaxHoii KoJuIeThel B COCTaBe TpeX ye-
JloBeK. MecTto npoBeneHust apoutpaxa — . CToK-
rosibM (IIBerus).

Hctenr Bozpaxasl mpoTUB XoJaTaiicTBa OTBET-
yrka. B obOocHOBaHMe CcBOeil MO3WIIMK CTOPOHA
MpUBeIa JOBOJIBI:

* O HEecOorJacCOBaHHOCTM  TpOpoTalu-

OHHOTO CcOTJIAllleHWsI B 4YacTU OpraHa
MO0 PacCMOTPEHUIO CMOPOB, MOCKOJBbKY
ApobutpaxHsiit pertameHT MTII He yno-
MUHaeT TaKOi opraH, Kak apOuTpaxHas
KOJIJIETUS;

* 0 BBEJCHUU B OTHOIIIEHWU MCTIIA MPOIIe-
JIypbl HAOTIOAECHUS;

* 00 orcyrcTBUM y ucTHA (UHAHCOBOM
BO3MOXXHOCTU HECTH PacxXxojbl Mo obOpa-
HIEHUIO B MEXIYHAPOIHBIM apOUTpax;

* 00 OTCYyTCTBMM B MpaBMJIaX apOMTpaxa
rnopsiika MPUBJICYEHUS K Y4acTHUIO Bpe-
MEHHOTO yIPaBJISIONIETO;

* 0 TECHOI CBSI3M HACTOSIIIIETO CIOpPa C TeP-
putopueii P® BBUIY paccMaTpuUBaeMoro
MOCKOBCKUM ApOUTpPa*KHBIM CYJO0OM Jiea
0 0aHkpoTcTBe AO «AcTepocy;

* 0 HecOOJIIOJCHUU NPUHIIMIIA HE3aBUCU-
MOCTH U OECHpPUCTPACTHOCTH apOMTPOB
B cJlydyae Mepenadyu crmopa Ha pacCMOTpe-
HUE B MEXIYHapOAHBIH apOUTpaxk, Tak
KaK OJIMH M3 MpecTaBUTENC OTBETUMKA,
B. B. XBaneit, sBnsgercs BulLie-nIpe3uaeH-
ToM MeXayHapoaHOro apOUTPaskKHOIO
cyaa nipu MTII, yneHoM ApOuUTpaxkHOI
komuccuu ICC Russia.

Cyn OTKJIIOHWJI BCe BO3paXkKeHUsI MCTLA, TOJI-

poOHO OOOCHOBaB CBOIO TIO3UIMIO IO KaXXIOMY
W3 IPUBEJCHHBIX UCTIIOM apTyMEHTOB.

YURL: http://kad.arbitr.ru/Document/Pdf/8e 22898b-efdf-4dba-baba-2924f11d96 5a/a 9bf 7cfa-89de-4edb-81c8-b 7c079d-

ca943/440-58845-2018 20190712 Prochie sudebnye dokumenty.pdf?isAddStamp="True.

2 Coenacro n. 5u. 1cm. 148 AIIK PO, apoumpaxcubiii cyo ocmasnsem Uuckosoe 3aseienue 6e3 paccMompenus, ecau nocie
€20 NPUHAMUS K NPOU3800CIMEBY YCIMAHOBUM, YMO UMEEMCS CO2AAUIeHUe CMOPOH 0 PACCMOMPEHUU OAHHO20 CNOpa mpemeli-
CKUM CYOOM, ecau A100as u3z CmopoH He no30Hee OHsl NPe0CmagAeHUsl C80e20 NePBo2o 3As8AeHUs N0 CYUECma8y cnopa é apou-
MPANCHOM CyOe Nepeoil UHCIMAHYUY 3AA8UM N0 SMOMY OCHOBAHUI) B03PANCCHUE 8 OMHOUEHUU PACCMOMPEeHUs. 0ead 6 apou-
MPANCHOM CYOe, 30 UCKAKUEHUEM CAYHAes, eCAu apOumpax3cHblii cy0 YCMaHo8Um, 4mo 3mo co2AaueHue HeoelicmeumensHo,

ympamuiao cuay uau He moscem OblmMb UCNONHEHO.

58 | Arbitration.ru


http://kad.arbitr.ru/Document/Pdf/8e22898b-efdf-4dba-ba6a-2924f11d965a/a9bf7cfa-89de-4edb-81c8-b7c079dca943/A40-58845-2018_20190712_Prochie_sudebnye_dokumenty.pdf?isAddStamp=True
http://kad.arbitr.ru/Document/Pdf/8e22898b-efdf-4dba-ba6a-2924f11d965a/a9bf7cfa-89de-4edb-81c8-b7c079dca943/A40-58845-2018_20190712_Prochie_sudebnye_dokumenty.pdf?isAddStamp=True

Bo-miepBbIX, Cyl OTMETHJI, YTO TEPMUHBI «ap-
ouTpaxkHasi KOJUIETUSI» M «COCTaB apOUTpaxKa»
SIBJISTIOTCS CMHOHMMAaMM, 4YTO HUKAaK HeE BIMSET
Ha JEUCTBUTEIBLHOCTH W MCIIOJHUMOCTH apOu-
TpaxkHoro coriaienus. Cyn Takxke cocyajics Ha II.
9 ct. 7 3akoHa PD «O MexXayHAapOIHOM KOMMEP-
YeCKOM apOuTpaxe»’, B COOTBETCTBUU C KOTOPHIM
BCE COMHEHUS TPU MHTEPIpETAluM apOUTPaKHO-
r'O COTJIallIeHUs! TOJKHBI TOJKOBAThCS B TIOJIb3Y €TI0
JEUCTBUTENIBHOCTY M MCIoJHUMOCTH. [lomMumo
3TOro, cya obpatuics K O030py MpakKTUKHU pacCMO-
TPeHUsI CcydaMu e, COrJIacHO KOTOpOMY apOu-
TpaxkHOE CoTJallleHue CTOPOH J0TOBOpa SIBJSETCS
HUCTIOJTHUMBIM, €CJIM OHO COOTBETCTBYET TUIIOBOMY
apOMTpakHOMY COTJIAIIEHUIO YUPEXKACHUS, BbI-
OpaHHOro cropoHamMu. Takum o0Opa3oM, CChbLIKa
Ha apouTpaxHbiii pernmameHT MTII sgBHO cBUIe-
TEJbCTBYET O COIJIACMM CTOPOH Ha PacCMOTpeHHUE
HX cTIopa MEXIYHAPOIHBIM KOMMEpPYECKUM apOu-
TpaxkeM B COOTBETCTBMU C JAHHBIM PErJIAMEHTOM.
K Ttomy ke B dene OTCYTCTBYIOT J0Ka3aTeJbCTBa
TOr0, YTO BO BpeMsl 3aKJIIOYEHUST apOUTPaxKHO-
ro COIJIAIIeHUST MCTell BBICTYIMAJT ¢ KaKUMU-JI0O
MPEITOXKEHUSIMU 10 M3MEHEHUIO ero (hopMyJin-
POBOK.

Bo-BTopnix, dakT HaxoxneHuss AO «Actepoc»
B Mpolieaype OaHKPOTCTBA HE OCBOOOXIAECT €ro
OT WCIMOJHEeHUs YCJIOBUI JOTOBOpa, B TOM YMCIIE
apbutpaxHoit oroBopku. Cya cociajics Ha ompe-
nenenue BepxoBHoro cyma P® Ne 307-DC17-6405,
B COOTBETCTBUM C KOTOPBIM COCTOSTHHME OaHKpOT-
CTBa MOXKET CBUIETEIBCTBOBATH O HEBO3MOXKHOCTHU
WUCTIOJIHUTh apOUTPAXXKHYIO OTOBOPKY, HO TOJBKO
B ciIydae (paKTMYEeCKOIro COCTOSIHMS HEIIaTeXeCTo-
cobHocTu. B HacTosIeM Xe neje Ha MOMEHT ero
paccMOTpeHusl UcTell He ObLT MpU3HAH HEeCIoco0-
HBIM YIOBJIETBOPUTH B MOJTHOM O0OBbEME EHEXKHBIC
TpeboBaHust KpeauTopoB. Cya mpwuiines K BBIBO-
Iy, 4YTO BBEJAEHWE B OTHOIICHUU MCTIA TPOLIEITypPhI

o

HaOJIOCHUST HE SIBJISICTCSI OCHOBaHUEM JJIST TIPU-
3HaHUS apOUTPAKHOW OTOBOPKM HEUCITIOJHUMOM,
BJIEKYIIIElf 0OpeMeHUTeIbHOe (hDMHAHCUPOBAaHUE ap-
OUTPaXKHBIX PACXOJOB.

B-TpeTbux, cymn mogyepkHyJ, YTO HOpUAMYE-
CKO€ JIMIIO, OCYIIECTBIISIONIee MPeInpUHUMATEIb-
CKYI0 JesTeIbHOCTb, HECET PUCK HeOJIaromnpusT-
HBIX TTOCeCTBUI. JIOKYMEHTHI B MaTepuajax aeia
He SIBJISIIOTCS TOCTATOYHBIM 10KA3aTeIbCTBOM TPY/I-
HOTro (prTHAHCOBOTO MOJIOXXEHUS «AcTepocar. bosee
TOT0, OTBETYMK BbIPA3UJ TOTOBHOCTb MPUHSITH MEPBI
MO COKPAIIIEHUIO PacXOMIOB, CBSI3aHHBIX C pa3pelie-
HUEM cTiopa B MEXIyHAapOIHOM apOuTpaKe.

JoBoa uctua 00 OTCYTCTBUU BO3MOXHOCTHU
npusiieyb B apoutpak MAC nipu MTTI TpeTbux iuil
oInpoBepraeTrcsl CT. 7 ApOUTpakKHOro perjameHTa
MTII 2017 roga® mon HasBaHueM <«[IpuBnedeHue
JOTIOJIHUTEIBLHBIX CTOPOH». K TOMY Xe OTCyTCTBYIOT
JloKa3aTeabcTBa TOoro, uto apoutpsl MAC ipu MTTI
0TKa3aJu UCTILY B IPUBJICUCHUU TPETHUX JIUII.

HecocrostenbHbiM ObUT TIpM3HAH M MATHIA
apryMeHT MCTIIA, CUMTAIOIIETr0, YTO PacCMOTPEHUE
JMTAHHOTO CITOpa B IPYroii cTpaHe MPUBEAET K pelle-
HUIO, MPOTUBOPEYAIEMY PEIIEHUIO TT0 eIy O OaH-
kporcTtBe. Cyn TMOAYEPKHYJI, YTO JaHHBII BHIBOJ
SIBJISIETCS TIPEAMNOJOXUTESIIBHBIM U HE MOXET OBITh
0e3yCJIOBHBIM OCHOBAaHMWEM i1 OTKa3a B YAOBJIET-
BOpPEHUU X0JaTalicTBa OTBETUMKA.

Cyn TakxKe OTKJIOHWJI IIEeCTO apryMeHT
AO <«AcTtepoc», TIOCKOJbKY TIPUHIIMIT OECIpu-
CTPACTHOCTH apOUTPOB PacHpOCTPaHSIETCs Ha KOH-
KPETHBIN cocTaB TpeTelickoro cyaa. [Ipu aToM yuu-
THIBAETCSI KaK CyOBEKTUBHBIN KPUTEPUI — JIMUHAS
MO3UIIMS ApOUTPa IO KOHKPETHOMY JeY, TaK U 00b-
€KTUBHBIM — HAJIMUUE CBSA3EN apOUTpa CO CTOPOHOM
cropa WK ee TMpeacTaBuTeseM. Tak, UCTell BIIpaBe
3asIBUTH OTBOJI apOUTpaM, eciiu Mpu OpMUPOBAHUN
cocTaBa apOuTpaXxa OH COUTET, YTO apOUTPHI HE SIB-
JISTIOTCST He3aBUCUMBIMU.

3 Baxon om 7 urons 1993 cooa No 5338-1 «O mencoynapoonom kommepueckom apoumpayce». URL: http.//www.consultant.

ru/document/cons_doc LAW 2303/.

4 00630p npakmuru paccmompenus cyoamu 0ea, C8A3aHHbIX C BbINOAHEHUEM QYHKYUL COOCTiICMEUs U KOHMPOAS 8 OMHOULeHUU
mpemeticKux cy008 u mMejucoyHapooOHbIX KOMMepYecKux apoumpaicell, ymeepicoeHHolii npeuduymom Bepxosroeo cyoa PD
26 dexabps 2018 eoda. URL: http://www.supcourt.ru/documents/all/27518/.

SURL: http://kad.arbitr.ru/Document/Pdf/e06c0dc7-60b2-49bf-83ab-4e 1307 7abf51/A56-13914-2016 20170712 Opre-

delenie.pdf?isAddStamp="True.

¢ Apoumpaxcuwiii peeramenm MTIT 2017 eoda. URL: hitps.//iccwbo.org/content/uploads/sites/3/2019/01/icc-2017-arbi-

tration-and-2014-mediation-rules-russian-version.pdf.
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OCHOBBIBAsICh Ha TAHHBIX BBIBOAAX U TOM (haK-
T€, YTO CTOPOHAMH B JOTOBOPE OBLIO MPEAYCMOTPEHO
NECTBUTEIbHOE U MCIIOJTHUMOE apOUTpaKHOE CO-
miameHue, B ¢pepaje 2019 rona ApOUTpakKHbIN Cy
I. MoCKBBI BBIHEC OIpeeeHre 00 OCTaBICHUM HC-
KOBOTO 3asiBJeHUs 6e3 paccMoTpeHust. Cpasy mocie
atoro «Komect», Oyayun KpeauTopoMm <«AcTepoca»
B nefe o OaHKPOTCTBE MOCJIEIHEro, OTKa3allcs
OT 3asIBJICHUST O BKJIIOUEHUU H0JIira Tepen (pupmoit
B peecTp TpeboBaHMiT KpeauTopoB AO «Actepoc»’.

ITpu aTom «KogecT» He oTKa3ajics OT 3allUTHI CBOUX
npaB B MAC tipu MTII (ICC Court).

ITo3nHee AO «AcTtepoc» Moaano amnessuu-
OHHYIO XXaJlo0y, OJHAKO Cy[ OCTaBWJ OIpeaesieHue
cyla TepBOi MHCTaHLMKM 0e3 u3MeHeHus. B ampe-
Jie ucTel, oopaTUJICS B CyA C KacCallMOHHON Kajio-
0oli, HO B MIOHE XOAaTaiicTBOBaJl 00 OTKa3e OT Hee.
XopataiictBo AO «AcTtepoc» ObLIO YIOBJIETBOPEHO,
u 10 uroHs 2019 roga cyn npekpaTtui Iporu3BOACTBO.

CMEHA OPUAUNYHECKOTO AAPECA U HAUMEHOBAHNWA
KOMNAHUUN-KPEOUTOPA HE ABNTAETCA OCHOBAHMEM
014 OTKA3A B NPUBEAEHNN B NCTNTOJTHEHUNE
MHOCTPAHHOIO APBUTPAXXHOI'O PELLUEHUA

A41-107668/18.

CTopoHbI criopa:

cyae, UcTel, B
TPETENCKOM CYae;

L~
-

Muxaun baam
cmyodeHm HWY BLLIS

H/n,

ApbuTpbi:

O. C. l'y3eesBa.

Homep aena B rocygapcTBeHHOM cyae:

@1 «[1ay ArpoCaeHcec [M6X» (ApreHTUHa) - 3asaBUTE b B rOCY1apCTBEHHOM

OO0 «CemeHa YepHoszemba» (Poccusa) - 3amMHTepecoBaHHOE /MU0
B roCyJapCTBEHHOM CY/ge,
OTBETYMK B TPETENCKOM Cye.

PaspeluaBLUKi1 criop TPETENCKUM cya,:
Ap6buTparkHbii MHCTUTYT Toprosbix nanaT LLsenuapun (SCAI).

MpeacTaBuUTEIM CTOPOH B TPETENCKOM cyae:

M. Knonnb (Joachim Knoll).

Cyabs, BbIHECLLUI peLLEHME B rocyAapCTBEHHOM cype:

7URL: http://kad.arbitr.ru/Document/Pdf/8e22898b-efdf-4dba-baba-2924f11d965a/a8ebac 1b-b 155-4ae 7-ae 5f-

d6b80b96420b/A40-58845-2018_20190330_Opredelenie.pdf?isAddStamp=True.
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pynna kommaHuii  («day ArpoCaeHcec
IM6X», «Jlay ArpoCaeHcec C.A.», ApreHTU-
Ha, «J/lay ArpoCaencec JIJIC», «MaiikomxkeH
Kopnopeiiixa») odpatunach B ApOUTpaKHbIN
uHcTUTyT Toproseix mnanat Iseituapun (SCAI)
C MICKOBBIM 3as1BJICHMEM O B3bICKAHUU C POCCUICKO-
ro OO0 «CemeHa YepHo3eMbsl» 3aA0KEHHOCTHU
U TIPOLIEHTOB 110 cTaBKe 18% roaoBbIX, a TaKXKe pac-
XOJI0B Ha I0PUANYECKOE MPEACTABUTEIbCTBO B apOu -
TpaxkHOM pa30MpaTebCTBE HA OCHOBAHMU 3aKJTIO-
YEHHOTO JI0roBOpa IOCTaBKW TMOPUIHBIX CEMSH
(Bcero TpeboOBaHUT HA CyMMY OKOJIO 82 MJIH pyo0.).

Hessitoro Hos10pst 2017 rona eAMHOJUYHBINA ap-
outp Moaxum KHommb, DeiicTBYSl B COOTBETCTBUU
C perjiaMeHToOM ApOUTpakHOro MHCTUTyTa Topro-
Bbix majat llIBeiiliapuu, ymaoBIETBOPUI 3asiBICH-
Hble TPeOOBAaHUS UCTIIA.

Ha ocHoBaHuu cornaiieHust o0 ycTyrke mpa-
Ba TpeboBaHus (ueccun) ot 11 Hoss0ps 2018 roma
(ot «Jlay ArpoCaeHcec ImM6X», «/lay ArpoCaeH-
cec C.A.», Aprentuna, «Jday ArpoCaencec JIJIC»
n «MaiikomxeH KopropeiimH» B monbdy <«/ay
ArpoCaeHncec ImM06X», Iepmanus) kommanust «Ce-
MeHa YepHo3eMbsl» J0JDKHA Oblia MOracuThb JOJT
yxe mnepen Kommnanueit «Jlay ArpoCaeHcec IM0X»,
WHKOPMOpUpoBaHHOI B [epMaHuu (3as1BUTEJb B TO-
CyIapCTBEHHOM CY/IE).

«Jlay ArpoCaeHcec IM6X» oopaTuiiach B Apou-
TpaxXHbIi cya MocKoBcKoit obsiactu ¢ uckom K OO0
«CemeHa YepHo3eMbsl» O MPU3HAHUM U MpUBEJIL-
HuY B ucnoaHeHue B Poccuiickoit @enepaliii 1HO-
CTPaHHOTO apOUTPAKHOTO PEIICHUS.

00O «CemeHa UYepHo3eMbsl» BoO3paxkaso,
YTO 3asBUTE]Ib HE SIBJISIETCSI CTOPOHOM, B TOJIBb3Y
KOTOPOI1 ObLIO MPUHATO OKOHYATEIbHOE apOUTpak-
HOE pellleHue, MOCKOJIbKY OH MMEET MHOEe HauMe-
HOBaHUE U aJipec, a comlalleHue o0 yCTymnKe MmpaBa
TpeboBaHus chaabCcuPUIIMPOBAHO, TaK KaK HA MO-
MEHT 3aKJII0YCHUS COTJallleHUs] KoMMaHuu «Maii-
komxeH Kopmopeiimn» (CIHA) u «Jlay ArpoCa-
eHcec AprentrHa C.A.» (ApreHTUHa) MpeKpaTuiIn
cBoe cymiectBoBanue. OO0 «CemeHa YepHo3eMbsi»
TakXKe yKasajio, YTO TpeAcTaBICHHbIE 3asiBUTEIEM
IOpUANYECKIE 3aKTI0UEHUS 110 TIPUMEHUMOMY TTpa-
By LlIBeittiapuu SIBISIIOTCS HEAOMYCTUMBIMU TOKa-

OB30P CYEBHbIX PELUEHNI PO

3aTeJIbCTBAMU U Hapyialor cT. 65 AIIK o6 o6g3aH-
HOCTH JOKa3bIBaHUSI.

Cyn nocuutain, yto kommnaHust «CemeHa Yep-
HO3eMbsl» He TIpeICTaBWIa HUKAKUX JOKYMEH-
TaJbHBIX J0KA3aTeJIbCTB 3asBJICHHBIX BO3PAKEHUI
B HapymeHue cT. 65 AIIK u To 06CTOSITENBCTBO,
YTO 3asBUTEIb He MH(POPMUPOBAI O CMEHE Hau-
MeHOBaHMsI KoMmaHuit (13 «MaiikomkeH Koprio-
peitiin» B «MaiikomxkeH JIJIC»; u3 «Jlay ArpoCaeH-
cec AprentuHa C.A.» B «/lay ArpoCaencec C.P.JI.»)
MpU YCTYIKEe TpaBa TpeOOBaHWS, HE aHHYJIUPYET
JIOTOBOP MEXIY KOHTpareHTaMu M He OTMEHSIET
TOro (akra, YTO 3aMHTEPECOBAHHOE JIUILIO SIBJISICTCS
JTOJDKHUKOM B paMKax apOUTpaXkKHOTo Jiea.

CoracHO BBIBOJAM IIBEHIIAPCKOTO aJBOKa-
Ta, KOTOpble ObUIM TIPEACTaBJCHBI CYAy 3asBUTE-
JieM, TOJDKHUK 00513aJICsl OTIaTUTh TOBaphl B MOJIb-
3y HECKOJIbKMX KPEIUTOPOB 0e3 yKazaHus pa3zmepa
(moneit) monra KaXkaoMy M3 HUX — CJIEI0BATE/IbHO,
Takue TpeOOoBaHMSI KPEeaIUTOpPOB, corjacHo cT. 150
O06s3arenbcTBEHHOTO Konekca [l Beliapyuu, cuura-
IOTCST COTUAAPHBIMHU®,

Tak kak B cooTrBeTcTBUM C M. 3 cT. 326 T'K
P® mnonHoe ncrnonHeHMe 00s3aTebCTBA OTHOMY
W3 COMAAPHBIX KPEAUTOPOB OCBOOOXKIACT NOJKHM -
Ka OT UCITOJTHEHUST 00s13aTEILCTB Tepe/] OCTaTbHbI-
MU KpeauTopamMu, ApOUTpakHbIA ¢yl MOCKOBCKOI
obOracTu pu3Hal 1paso «Jlay ArpoCaeHcec [MOX»,
IepManusi, Kak OJHOTO M3 UCTIIOB IO ey, Ha 00-
paleHue B CyJ C 3asiBJICHUEM O COBOKYITHOM B3bI-
CKaHWU 3aJ0KEHHOCTH, TMPOLIEHTOB U CYAEOHBIX
pacxoyoB.

ApOuTpaxHblii cyn MoOCKOBCKOI 00J1acTH TTO-
CTAHOBWJI B3bICKATh C POCCUICKOTO OOIIECTBAa OC-
HOBHOI JIOJIT ¥ MMPOCTHIC TTPOIIEHTHI, a TAKKE BBIIATh
WUCTIOJIHUTEIBHBIN JIUCT.

$Onpedenenue Apbumpaxcroeo cyoa Mockosckoii oonacmu om 2 anpens 2019 eoda no deay Ne A41-107668/18.
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OB30P CYAEBHbIX PELLUEHWNI PO

Cy[ HE BINPABE NEPECMATPUBATb PELLEHVNE APBUTPAXKA
B HACTU ONPEOENEHUA PASYMHOCTU TOHOPAPA
NMPEOACTABUTENIA; BOSMELLEHUE CYOEBHBIX PACXOO0B
MO ONJATE YCIYT NPEOCTABUTENA HE MPOTUBOPEYUT

MNYBJINHHOMY MOPAAKY

CTopoHbI criopa:

Ap6uTpsbi: H/n,

Anuca NMpomacosa

cmyoOeHmkKa i
dakynbmema npaea Titan Intertractor GmbH: C. B. BogonaruH.
HUY BLLI3 OO0 «CTtpoiraskoHCaNTUHI»: H/A,.

Homep pena B rocynapctBeHHoM cyae: A56-44985/2019.

Titan Intertractor GmbH (fepmaHus) - 3asBMTe/Ib B rocy4apCTBEHHOM
cyne, OTBETUYMK B TPETENCKOM CY/E;
OO0 «CtpouraskoHcanTtuHr» (Poccusa) - 3amMHTepecoBaHHOE /MU0
B roCyJapCTBEHHOM CY/E, UCTEL, B TPETENCKOM Ccyae.
PaspeluaBLunii cnop Tpeteinckuii cya: MKAC npu TII1 PO.
MpepcTaBuTENIM CTOPOH B TPEeTeNCcKoM cyge: H/n.

MpepacTaBuTEIM CTOPOH B roCyAapCTBEHHOM cyae:

Cypnbs, BbIHeCLUMI peLueHue BrocygapcteeHHoM cyge: A. O. BapeHukoga.

omnanus Titan Intertractor GmbH obpatu-
Jlack B Apoutpaxusbiii cya r. Cankr-Iletep-
oypra u JleHuHrpaackoit obnactu c 3asB-
JIEHUEM O BblJauye UCITOJTHUTEILHOIO JIMCTa
Ha MIpUHYIUTENbHOE ucnonHeHue pemeHus MKAC
nipu TIIIT PP o B3bIcKaHUU ¢ POCCUICKOTO 0OIIIe-
cTBa 6ojiee 16 THIC. €BPO B Ka4eCTBE BO3MEIICHUS
pacXoJI0B Ha OILUIATY YCAYT MPeaCTaBUTES.

B or3biBe Ha 3agBieHue OO0 «Crpoiira3koH-
CaJITUHT» BO3PaXKaJIO MPOTUB UCITOJTHEHUS pEIIeHUS
MKAC npu TIIIT PO, cchinasich Ha HelOKa3aHHBI
pa3Mep pacxXoloB Ha IPEACTABUTENS, TIOHECEHHBIX
HUCTIOM, a TaKXe Ha HapylleHue MyOIMYHOro Mo-
psKa TPy B3bICKAHMU CYAEOHBIX PAacXoioB, II0-
CKOJIbKY TPETeHCKUI CyI pacCcYuThIBaj TOHOpPAp
MPeaCTaBUTENST B 3aBUCUMOCTHU OT Pe3yIbTaTOB pac-
CMOTpEHUS Jena.

Cyn He corjacwics ¢ MOo3UILel pOCCUIICKOTO
o011ecTBa, OTMETHB, YTO MPU OIpPEACTICHUU pa3-
YMHOCTHU PacXoJOB CJIEIyeT YUUTHIBATH 1IEHY MCKa,
MPOIOJDKUTEIbHOCTh PACCMOTPEHUS Niejla, 00beM
3asBJIEHHBIX TpeOOBaHUii, BpeMs, TMOTpayeHHOE
MPEACTABUTEISIMU Ha TIOATOTOBKY JTOKYMEHTOB,
u T.JO. [JokazaHHOCTh (hbakKTa HECEHUS PaCXOJOB,
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a TaKXKe OIpeieJIeHUE UX pa3Mepa OTHOCUTCS K KOM-
neteHuuu Tpeterickoro cyna. MKAC B cBoeM peliie-
HUU yKa3all, YTO CUYMTACT MMOHECECHHbIE NCTIIOM pac-
XOJIbl TOKA3aHHBIMU U pasyMHbIMU. Cya He Hallenl
CBOEll KOMIIETEHIIMM TIepecMaTpuBaTh pellIeHUe
TPETEICKOTO cyla B 3TOM Y4acTU U TepeolicHUBATh
00CTOSATEILCTBA JIea.

Takxke B cBoeM pelieHUU ApOUTpaKHBINA CyI
. Cankr-IlerepOypra u JleHuHrpaackoil objaacTtu
Jan ompeneiacHue myosanuHoro nopsaka: «[Ipexmae
BCEro MYOJMYHBIN TOPSAOK — BTO TJo0aabHas,
MaciTabHas KaTeropus, LeIblo KOTOPO SBIsIeTCS
obecrnieyeHre COOTIONEHUS OOLIMX MTPUHIIUIIOB POC-
cuiickoro npaBa. HapyieHue myoJudHOro nopsiaka
BCeT/Ia BbIpaXkaeTcsl B CYIIECTBEHHOM HapyIIeHUU
YCTaHOBJIEHHBIX TTpaBUJ». MIcxost U3 BhIlIeyKa3aH-
HOTO OIpeneeHMS, CY MPUILIET K BEIBOIY, UTO BO3-
JIOXKEHUE CyIeOHBIX PacxXolloB MO OIliaTe IMpeacTa-
BUTEJISI HAa 3aMHTEPECOBAHHOE JIMIIO, HE B TOJIb3Yy
KOTOPOTO BBIHECEHO pEIIeHUE, He OYIeT SBISTHCS
HapylleHUEeM ITyOTUYHOro TOPSIIKa.

Cyn He HallleJ1 OCHOBaHUI /IS OTKa3a B Bblavye
WCTIOJIHUTEIHHOTO JIUCTA, TOCYMTAB TPEOOBAHMSI 3a-
SIBUTEJISI 3aKOHHBIMU 1 000CHOBAaHHBIMMU.



JIOHOOH, GOODBYE!

Becedosan Amumpuli Apmioxoe

Dentons. C uem céazan makoii wae?

OHCMAHMUH, 8 edwemM npoguse 3HaYuUmcs
MHOMeCcmeo pa3Ho0OPA3HbIX KPYNHbIX NPo-
eKkmoe 6 cpepe npuobpemeHuUss KOMNAHUU.
Hackonbko ama npakmuka cesizaHa ¢ apou-
mpaxceM u cyoebHbIMU hpoueccamu?
Mos kapbepa CKJaabIBajach TaAKUM 00pa3oM,
4TO s TpoheCCUOHATBHO Pa3BUBAJICS KaK TpaH-
3aKIMOHHBIN IOPUCT B c(pepe KOPIOpaTUBHOTO
MpaBa, KOPMOPAaTUBHBIX (PMHAHCOB U CACJIOK
Ha peIHKax KanuTaaa. B mocnenHue roasl do-
KyC MOeli TTpaKTUKU ObUT Ha CIEIKaX CAUSHUS
Y MOTJIOIIEHUS M B 00JIACTU CO3JIaHMST COBMECT-
HBIX TIPEANPUSATHIMA.

C nepBbIX JIET B Mpodheccuu apouTpakHast
MpakTUKa Oblla MHE MHTEPECHa, HO BO3MOX-
HOCTb NTOITPOOOBAThH B HE CBOM CUJIBI HE TIPE/i-
crapisinack. [TocreneHHO, 0COOEHHO 3aTTOCTIE -
HUE TISITh JIET, TAKUE BO3MOXKHOCTY TTOSIBUJIUCH:
CTaJIu BOBHUKATD CITOPBI U3 CAEIOK, HaJl KOTO-
pbIMU 51 paboTas Kak TpaH3aKIMOHHBIN I0PUCT,
1 KJIMEHTBI CTAJIM 00paliaThcsi KO MHE C IMPOCh-
00i1 3aIIMIaTh X UHTEPEChl B apOUTPaXkKHOM
u cynebHoM mporecce. Takke MosIBUIACh BO3-
MOXHOCTb CAMOMY BBICTYNaTh B KaueCTBE ap-
OuTpa, U 371eChb MOW TpPaH3aKIIMOHHBII OITBIT
OKa3aJiCsl HE3aMEHUM.

Heckonbko nem vl pabomasnu e 10HOOHCKOM ocpuce
Orrick. Yem ebizsaH nepee30 8 Mockasy nocse pabomsi
6 J/loHOoHe?
Moii nepee3n B AHTJIUIO OOBSICHSIJICS T€M, UTO
¢upma Orrick B 2017 romy nmpuHsi1a pelieHue
3aKpBITh MOCKOBCKHUIT oduc. He ckporo, mis
MOell MPaKTUKKU 3TO OBbLIO HETraTUBHBIM CO-
ObITHEM: TOJABJISONICe OOJBIIMHCTBO MOUX

Cpedu Kkauenmos rpucma 6 cgepe CAUAHUL U NO2AOUCHULL
Koncmanmuna Kponsa — «3apybescnegpmo», «Pycckas mednas
xomnanus», BTH, Goldman Sachs u dpyeue. mum nemom 3Kc-
napmuep Orrick (a makyuce odun u3 aemopos Arbitration.ru
u cnukep kougepenyuii PAA) eepryacs ¢ Mockey nocae uemovipex
nem pabomout 8 JIondoHe, nPUCOeOUHUBUIUCH K POCCULICKOMY oghucy

KOHCTAHTWH KPOJ1b | MEPEXObI U MPOABUXKEHWNA

KJIUEHTOB — POCCUICKHE, U MHE ObLIO BaxKHO
nuMmeTh opuc B Mockse. TeM He MeHee §1 TIpU-
HSUT TpemsioXeHue (UPMbI MEpeBECTU CBOIO
MPaKTUKY U KJIMEHTOB Ha 0a3y JOHIOHCKOTro
odwuca.

S ToHMMaJI, YTO pa3BUBaATh IIPAKTUKY
MpY OTCYTCTBUY KOMaHIbl B MocKBe OyneT He-
MPOCTO, 1 paHblle s HUKOTJAA He ObLT B TAKOM
MOJIOXKEHUU, HO MHE XOTEJI0Ch U3YYUTh CUTYya-
LIIO U TIOITBITAThCS HAWTH B HEMl ITOJI0XKUTETb-
Hble MOMEHTHI. @AaKTUUECKHU 5 JKUJT Ha ABaA TO-
poJa 1 Kak MUHHMMYM pa3 B Mecsl1l, a yallle JBa,
npuesxail B Poccuio, 4ToObl HE OTPHLIBATHCS
OT CBOMX KJIMEHTOB.

OneIT Mokaszaj, 4To pa3BUBaTh MPaKTU-
Ky MOXHO M B TaKMX YCJIOBUSIX, HO 3TO JAJEKO
He UaeaJlbHO M CTaBUT Bac B 3aBEIOMO IMPOU-
TPBILIHYIO TTO3ULIMIO TI0 CPABHEHUIO C KOHKY-
peHTaMU, KOTophie 00J1a1al0T IPEUMYILIECTBOM
B BUJE MOCKOBCKOTO oduca. OcobeHHO Mpo-
0JeMaTUYHO OTCYTCTBME TaKoro odwuca s
KPYIHBIX TOCYJapCTBEHHBIX KJIUEHTOB — OaH-
KOB M KOMIAHU, a UX y MeHs1 HeMasio. S mo-
HUMaJ, 4To, 3aAepkaBlIUCh B JIOHOOHE, pu-
CKYIO0 TOTepsITh 4acTb roJamMu HapaObOTaHHOIA
KJIueHTYypbl. 1 3TO He TOBOPS yKe O OBITOBBIX
CJIOXKHOCTSIX KM3HU Ha JIBE CTpaHbl, BLICOKUX
AHIIMMCKMX HaJIoTax ¥ MPoYrX (hakTopax.

IToaTOoMy $1 TIpMHSN pellleHUe BEePHYTh-
¢ B MOCKBY U TlepeiiTh Ha 11aTopMy KOM-
MaHuM, oOnajalolleil CUJIbHOW poccUiicKoit
MpaKkTUKOI U paccMaTpuBarolleit Poccuio kak
MpUOPUTETHOE HampasieHue. Dentons ctana
uaeagTbHON (PUPMOIL 1711 MOMX TIETIEH.
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Bul sHeceHbl 8 peecmp conucumopos Beaukobpuma-
Huu. Ymo amo o3Hauaem 071 8awiux KAUEHMos - co
CMOpPOHbI hpedocmassasieMblX 8aMu ycsy2 U UX CMo-
umocmu?

BoabIIMHCTBO MPOEKTOB, HAaJl KOTOPBIMU §I pa-
0oTalo, Tak WIM MHAYE CBSI3aHbI C pOCCUNCKU-
MU aKTUBaMU U POCCUMCKMUMU CTOPOHAMHU,
MpY 3TOM CACIKHA B OCHOBHOM MOJIYMHEHbI aH-
IIMICKOMY MpaBy U, Kak MpaBujIo, UMEIOT ap-
OUTpakHYIO OTOBOPKY, IpeaycMaTpUBaIOIILYIO
paccMoTpeHue criopoB B JlongoHe, CuHramy-
pe, ToHKOHTe M MHBIX BeaAylIUX MeXIyHapo.-
HBIX apOUTPAXKHBIX LIEHTPaX.

JIBoiiHas KBanTuduUKaLIMs B Ka4eCTBE poc-
CHUICKOTI0 aIBOKaTa M aHTJIMICKOTO COJIMCUTOPA
U BaJieHUEe aHTJIUHACKUM Ha YpOBHE, OJIU3KOM
K YPOBHIO HOCHUTEJNS SI3blKa, MO3BOJSIOT MHE
Hanbosee 3(PpPeKTUBHO TPEACTaBISITH WHTE-
pechl KIIMEHTOB IO TPaHCTPAaHUYHBIM CAEKaM.
ITonararo, 4TO 3TO MOJIOKUTETBHO CKa3bIBaeT-
Csd M Ha CTOMMOCTM YCJIYT: B HallleM OM3Hece
3 OEKTUBHOCTL OOBIYHO O3HAYaeT U 3KOHO-
MUYHOCTb.

MapmHepcmeo 6 Dentons - sawe yemeepmoe no
cyemy napmHepcmso nocne Allen & Overy, Jones
Day u Orrick. Kaxcemcs, sbilie napmHepa 8 cgepe
IOPUOUYECKO20 KOHCAAMUH2d pacmu yice Hekyod.
Umo 3acmasuso eac cMeHUMb Yemoipe upmsl, He
MeHsis cmamyca?

64

Hng MeHs TapTHEPCTBO HUKOINIA He ObLIO
BOIIPOCOM CTaTyca KakK TaKOBOTO — CKOpee
WHCTPYMEHTOM [IJI1 TMOCTPOEHUS YCHEITHOMN
MpPakTUKU, MOpOPECCUOHATBHOIO Pa3BUTHUS
W caMopeaqu3alluid, JOCTUXEHUS TOCTaB-
JeHHbIX 1eneil. Ha3BaHue JOJXHOCTU B pas-
HBIX (hupMax 1 orcax ObIBaeT OMUHAKOBBIM,
HO peajibHasi poJib, BO3MOXHOCTh BJIMSATH Ha
CcTpaTeruio GUPMBI U CTENIEHb CAaMOCTOSITEb-
HOCTU B NIPUHSTUU PEIICHUN MOXET 3HauM-
TEJIbHO OTJInYaThcsd. MOMM OCHOBHBIM MOTH-
BOM IIpU KaxXA0M Iepexojie ObUIO CTpeMIEHUE
BBIBECTHU MPAKTUKY Ha HOBBII YPOBEHb U Haii-
T TI1aT(hOPMY, TTO3BOJISIONIYI0 MAaKCUMAaIbHO
peanun3oBaTh TpodeccuoHaNbHbIE YCTPEM-
nenus. Kaxk nmucan JIstouc Kapposr B «Anu-
ce B 3asepKaibe», <«IIPUXOAUTCS OeXaTb CO
BCEX HOT, YTOOBI TOJILKO OCTaBaTbCSI HA MECTE,
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a 4ToOBbl KyJa-TO MOIAcTh, HaJ0 OeXaTh Kak
MUWHUMYM BJIBOE€ ObICcTpee». S cTapasics cie-
JIOBaTh ATO MakcuMe. THOorma MOXXHO pa3Bu-
BaTbCS B OJHOI (hupme, MHOTIA HalO UMETh
CMEJIOCTh ceNaTh mIar «3a Quaxku». S oma-
rolapeH KaXXIol M3 KOMMAHUM, B KOTOPBIX
MHE JI0BeJOCh paboTaTh, 3a MPUOOPETEHHBIN
VHUKAJbHBIA OTMBIT, CEKPEThl MacTepCTBa,
BO3MOXHOCTb YUYUThCS Y OJIECTSIIMX KOJIJIET —
JINJIEPOB B CBOMUX 00JIACTSIX.

Ckosbko ntodeli pabomaem noo eawium
Hauasnom e Dentons?

A nmepemen B Dentons 06e3 komaHabl. OmHa-
KO sl HUKOTJa He paccMaTpuBas paboTy B 10p-
(upme yepes mpusMy «Mosi KOMaHIa U MOU
JIIOAY TIPOTUB OCTAJbHBIX». S UJleH KOMaHIbI
Dentons, 1 KOMaHIa MOCKOBCKOTO U THTEp-
ckoro opucoB Dentons — 150 1opucTtoB — 3TO
Mosi KoMaHjaa. ITockonbKy Mosl TIpakTuKa He
3aMbIKaeTCsl Ha OTHO# 00J1aCTH, B 3aBUCUMOCTHU
OT npodWIs CAeNKHU S paboTalo ¢ TEMU KOJLIe-
ramu, crieliuaamn3aius KOTopbIX Hanbosee co-
OTBETCTBYET IMOCTaBJAEHHBIM 3afadyaM. TOJbKO
B MEPBBIA Mecsll paboThl B Dentons s B3aumo-
JeCTBOBAJI ¢ ceMblo opucamu ¢upmbl: Mo-
ckBa, Cankr-Ilerepoypr, JlongoHn, CramoOyi,
[Tanxait, [Tapux u AMcTepaamM — U KoJuleraMu
13 MPaKTUK pa3pelieHus ClopoB, GUHAHCOBOM
npaktuku, M&A, 1P, HedTerazoBoil cdepsl
1 PHIHKOB KaruTasia.

Kak ebl sudume Kstrouesvlie 3a0auu eawieti NpaKmMuKu
8 Dentons e bauxcatiwee spems?

Brnepsrie 3a 6osee yem 22 roga y MeHs MOs-
BWJIACh BO3MOXKHOCTbH TPEMIOXUTh KIMEHTaAM
MOJHBIN CHEKTp lopuandeckux yciayr B Poc-
cuM: 1o Tipuxoaa B Dentons MHe He PUXOIU-
JIoch paboTaTh B MOCKOBCKOM Ouce, B ITOJTHOM
Mepe COOTBETCTBYIoIeM moHsThIo full service.
Haneroch, 3T0 OyeT mojae3Ho MOUM KJIUEHTaM.
[Mocrapatoch MakCUMaIbHO OBICTPO MHTETPH-
poBaTbCs B KOMaHAY M HAUTU TOYKU CUHEPTUU
JUTSL peajiu3aliMii COBMECTHBIX ITPOEKTOB € Tap-
THepaMu U Koyiieramu. GoKyc cBoel MpakKTUKU
MEHSITh He TIJIaHUPYIO: OyAy coYeTaTh TpaH3aK-
LIMOHHOE HampaByieHue B chepe M&A u co3aa-
HUSI COBMECTHBIX TIPEANPUSITUI C Pa3BUTUEM
apOUTPaXKHOM MPAKTUKM.
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NTOI'UN IV KOHKYPCA PAA

1O APBUTPAXKY OHJIAVH

—25 aBrycra 2019 roma cocrosiics
3akounTenbHblil aTan IV KoH-
kypca PAA mo apOuTpaxy oHJaiiH
Ha 6aze HMNY BIID npu nommepx-

ke ropunndeckux pupm Baker McKenzie u Saveliev,
Batanov & Partners. IlaptHepoMm LiepeMOHUM 3a-
KPBITUS BBICTYITMIIA IopuandecKas ¢upMa Mansors.
CTaXMpOBKM JIYUIIUM CIIMKEepaM KOHKypca Tipe-
noctaBunn Ab «Eropos, IlyruHckwmii, AdaHacheB
U mapTHepbl», «PbI0aIkuH, [OpIyHSIH U HapTHEPbI»
u «Kopenbckuii, Miyk, ActacdpbeB U MapTHEPHI».

B pamkax kKoH(pepeHIIMU, TTOCBSIIEHHON KOH-
KypCY, 23 aBrycra c MpMBETCTBEHHBIM CJIOBOM BBICTY-
nuau Baaguvup XBaneil (mpencenareb MpaBIeHUS
PAA, maptHep Baker McKenzie), Cepreii CaBeibeB
(maptHep Saveliev, Batanov & Partners, KoopauHa-
Top PAA25) u Anekcanapa IlImapko (ropuct Baker
McKenzie, conpencenateab PAA2S).

CHavanma Cepreii JIpicOB (CTapliuii OPUCT
«KynbkoB, KosotusioB u maptHepsi»), Erop Yuam-
koB (maptHep Petrol Chilikov), Hukouaii Illepoakos
(mpenogaBaTenb Kadeapbl TpaxkIaHCKOro IpaBa
opuandeckoro daxkynsrera MI'Y um. M. B. Jlo-
MOHOCOBAa, T'OCYIapCTBEHHBI COBETHUK IOCTUIIUU
1-ro Kacca, 4ieH npasjieHus: MexXITyHapoaHo ac-
coumauuu crpouteibHoro mnpasa ICLA, Stuttgart)
n Wuba 2Kapckuit (skcmeptHas rpynna VETA,
VIIPaBJISIONIUI IOPUCT) OOCYAUIN C yJaCTHUKAMU
KOH((pepeHLIMU acneKThl (hadyabl KOHKYpca Mo Mpo-

LeccyalbHOMy M MaTepuasibHomy TpaBy. Dabyna
3TOTrO0 roja ObuUIa TMOCBsIIEHa KOHMIMKTY OalepUHbBI
U KOHIWUTEPCKOUW (PUPMBI, MMPOU3BOMSIICH TUETU-
YyecKHe TOPThl. MomepaTopoM CeCCUU BBICTYITMIIA
Anekcanapa IlImapko.

OT npaBoOBOW COCTaBJSIOLIEH MyT-KOpTa CITU-
Kepbl KOH(hEPEeHIINMY MePENIn K 00CyKIeHUo soft-
skills B apoutpaxe. Enena Ilepeneannckas (mapTHep
INTEGRITES) pacckazana o INIaBHBIX MpaBHJIax
MOATOTOBKU TIPOIIECCYaTbHBIX JOKYMEHTOB. AJieK-
canap Xpamyukuii (maptHep Lex Torre) packpbLn
CEeKpeThl yOeAUTEIBHOTO YCTHOTO BBICTYILICHUSI.
Baaaummp XBaJjeii 1aj1 y9yacTHMKAM COBETBHI O TOM,
Kak yOexmnaTh Jaxke caMbIX CJIOXHBIX B OOIIEHUU
apoutpoB. Hakoneu, Poman 3bIKOB (reHepasib-
HbIl cekpeTtapb PAA, maptHep Mansors) odpuco-
BaJl, KaK CTPOUTH CTpaTervio apOUTpaxKHOTO pas-
OupatenbcTBa. MoaepaTopoM CeCCUM  BBICTYITUI
Muxaun Kamunun (topuct Freshfields Bruckhaus
Deringer, conpeacenatenb PAA25).
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3aBepiiuiaach KOH(MEpeHIUs ceccueil IMmoka-
3aTeJIbHOTO MYyT-KOpTa. B poiu «CIOXHBIX» apOu-
TpoB BeicTyrmviiu Taucusi Bopotunosa (ropuct Baker
McKenzie), Bepa Puxtepman (coBeTHuk Ab «Ero-
poB, ITyruHckuii, ApaHackeB 1 mapTHephI»), AAn Ka-
Jum (coBeTHUK AbB «PoioankuH, TopiiyHsiH 1 map-
THEpbI»). YOeXIalu «CIOXHBIX» apOUTPOB AHHA
PazanoBa (ctaxxep Baker McKenzie, best speaker
MexayHapogHoro kKoHkypca uM. B. Buca (BeHa)
ot koMaHasl MI'FOA umM. O. E. KyracduHa) u Amas
MeasHuk (Myanimmii opuct Ab «MBaHsIH 1 mapTHe-
pbI», CITMKEP KOMaHIbI-TTIOOEAUTENST MEXIyHAPOI-
Horo KoHkypca FDI (Ctokronem) ot MI'Y um. M.
B. JlomoHocoBa). MoaepaTopoM CECCUU BBICTYITUI
Koncrantun Anroniok (koopauHatop IV Konkypca
PAA, ctaxxep Baker McKenzie).

C mpe3eHTalMsIMU CIIUKEPOB, a TaKXKe BUACO-
3aMUCsIMU BCEX CeCCUl KOH(MEPEHLIMN CKOPO MOX-
HO OyIeT 03HAKOMUTBHCS Ha caiiTe KOHKypca.

23—25 aBrycra COCTOSIMCh YCTHbIE CIYLLIAHUS
IV Konkypca PAA, B KOTOPBIX NPUHSIINA y4acTUE
24 ny4iive KOMaHIbl, OTOOpaHHBIE O UTOTaM OH-
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JIalfH-payHI0B B Mae 13 67 KoMaH[I co Bceil Poccun
u CHI. ApbutpaMu BBICTYNIWIN 0K0JO 70 BeAyLIMX
MPaKTUKYIOLIMX IOPUCTOB B apOUTpake — Ha MPOTSI-
>KeHUU NBYX AHEH OHU CYAWJIU U KOMMEHTUPOBAIU
BBICTYTUIEHUST KoMaH. C TOJHBIM CITMCKOM apOu-
TPOB MOXKHO O3HAKOMMUThCS 3/1ECh.

ITo pe3ynbsratraM 0TOOPOYHBIX PAYHAOB YCTHBIX
CIylIaHuil 24 aBrycta B 4eTBepTh(pUHAT KOHKypca
MPOLLIHU:

+ komaHma Ne 10, Poccuiickuii rocymap-
CTBEHHbII YHUBEPCUTET MTPABOCYIUS;

«  komanma Ne 16, Beiciias 1mkoJjia 5JKOHOMU-
ku (MockBa);

+ komaHza No 25, Poccuiickas 1IKoJia 4yacT-
HOTO TpaBa;

* komaHga Ne 40, MTUUMO MUJI Poccuu;

»  koMaHma Ne 62, Briciras koJjia 5KOHOMU-
ku (MockBa);

»  koMmaHga Ne 71, PAHXuI'C;

» koMaHja Ne 73, Beiciast Koja 5 KOHOMMU--
ku (Cankrt-IletepOypr);

* xomaHma No 76, MocCKOBCKUiI Tocymap-

CTBEHHbI YHUBEPCUTET.
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ITo uToram 3aKJIFOYUTEILHOTO JHSI KOHKYypca
nepBoe MecTo B IV KoHkypce PAA 3aHsi1a Komanaa
Ne 16 Bricuieii mkobl 5KOHOMUKH (AeKcel AKYK1-
HoB, Jlanuun Hukonbckuii, Aprem EBceeB, Anek-
canap Kapramos, Hatenna Kopruaisuim).

Ha Bropom mecte — Komanga Ne 73 Beicueii
mKoJbl 3KoHOMHKM (Anekceit bpurtanoB, Onbra
Cepreituyk, Kcenus ®enynosa, AHHa YernypHas).

TpeTbe MecTO pa3neanyiv ABe KOMaHIbl: KOMaH-
na Ne 40 MocCKOBCKOro rocylapcTBEHHOT0 MHCTHUTY-
Ta MeXAyHapoaHbix oTHomenmii (Hatanusa Tankuna,
Brnagumup Iyb6apbskoB, AnuHa KobecoBa, Mapus
ITonosa, Amutpuii CoxkojioB) u komanaa Ne 10 Poc-
CHIICKOT0 rocyIapCTBEHHOTO YHHMBEPCUTETA MPABOCY-
nusg (AHacracus BacunbeBa, SlHa Topiikosa, Bane-
pust MatopuHa, Makcum PaTHUKOB).

3a mobeny B HOMMHAUMU «JIydmmii ciukep»
YYaCTHUKM OB HarpaxKIeHbl CTAXKUPOBKOI B POC-
cuiickux opuandeckux pupmax: Esrenns Komaesa
(komanga Ne 72, Caukrt-IleTepOyprckuii rocynap-
CTBeHHbI yHUBepcuTeT) — B Ab «Eropos, Ilyrun-
cKuii, ApaHacheB 1 mapTHepbl», Anekcanap Kapra-
moB (KomaHaa Ne 16, Beiciast 1mkosia 9KOHOMUKH)
— B Ab «Kopenbckunii, Miyk, ActadbeB 1 mapTHe-
pbl», AuToH KomoropoB (komanma Ne 78, Beicias
1IKOJIa 9KOHOMUKHU) — B Ab «Pbi0ankuH, TopLyHsIH
U TapTHEPHI».

e

Nnzie,

WE INSTILL
CONFIDENCE
IN OUR CLIENTS

s

Jlydimye umckKoBble 3asiBICHMSI U JY4IIUE OT-
3bIBbl HA UCKOBBIE 3asIBJICHUS B JIBa 3Tara oroupan
BKCIEePTHBIN coBeT. B oTOOpe mepBoro srama mpu-
HuMaii yyactve Huka Bapranosa (Mutaaimii opuct
Versus Legal), Kupuan IlImoToB (Miammuii 1opucT
Ab «MoHacteipckuii, 3106a, CTernaHoB M MapTHe-
pbl»), Iumurpuis MeaunkoB (Miaamuii opuct BGP
Litigation), Anekcanapa CamconoBa (ropuct Latham
& Watkins), a B pamkax Broporo starna — Enena Ile-
penenunckas (maptHep Integrites) u Anekcanap Xpa-
MY LKHIA.

ITo utoram orb6opa rmepBoe MeCTO B HOMMWHa-
uu «Jlydiliee NICKOBOE 3asiBJICHME» 3aHs1a KOMaHAa
Ne 78 Bpicmeii mKkob1 3koHOMUKH (AHTOH KoMmoro-
poB, Ana bekkep, Pozanuga [lapunssHosa, Kcenus
CeiiHoBa). Ha BTopoMm MecTe oKa3ajilach KoManaa Ne
16 Bpicmeii mMKOJbI 3KOHOMUKH (AJeKcell AKYXKU-
HoB, Jlanuun Hukonwckuii, Aprem EBceeB, Anex-
canap Kapramos, Hatenna Koprtuamsunm). Tpoii-
Ky TIpU3epoB 3aMblkaeT KoManaa Ne 62 Beicmei
HIKOJIbI 9KOHOMMKH (Alirynb MuHHUHOaeBa, leHuc
CapBapoB, AHTOH MyxameTiiuH, ApTeM ACOSH,
IOnus Kproukosa).

B HomuHanuu «JIydinumii oT36IB HA MCK» Mep-
Boil ctaja Komanma Ne 72 Cankr-IlerepOyprckoro
rocynapcTsenHoro ynuBepcutera (Exarepuna Bia-
aumupona, KanHa ZKuraimoBa, Mapus KamiHuko-
Ba, IlaBen MscHukoB, Onbra Pomanosa). Ha BTO-
poM MecTe — KoMmaHaa Ne 25 PoccuiiCKO#i IIKOJbI
gactHoro mpasa (KoHcTtaHTuH Anpacukos, Jlapus
XKecropckasa, Canuup Manmxuen, Amutpuii Mo-
kpyuurH, Cro3aHHa [letpocsiH), a Ha TpeTbeM — KO-
Manga Ne 71 PAHXul'C (JIeitna Mup3soesa, lapbs
Edumona, Hukurta BoBk, 3aup CatypoB, Muxann
[TaHtomKMH).
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OpraHM3allMOHHBIII KOMMUTET KOHKypca OJa-

Bt:lkeri AP 1 i TrooapuT BCE€ KOMaHIbl 1 ap6I/ITp0B 3a y4aCTHE B 3a-
McKenzie. ’ >

KJTIOUHUTEJIbHOM 3Talle, a BOJIOHTEPOB — 3a IIOMOIIb
B opraHm3anuu. Mbl Tak:Ke TTpU3HATEIbHBI HAaIlleMy
dotorpady Anexkcero Komapony, (poTorpacduu c 1e-

PEMOHUM 3aKPBITUS MOXKHO ITOCMOTPETh TYT.
XKnaem Bcex Ha V KoHkypce PAA o apoutpaxy
onuaiin B 2020 roay!

C Bujaeozanuchbio (UMHATBLHOIO payHAa, a TakK-
K€ JTYYITMMUI UCKOBBIMHU 3asIBJICHUSIMH W OT3bIBAMU
Ha HUX CKOPO MOXKHO OyJIeT 03HAKOMUTHCS Ha caiTe
KOHKYypca.

T0pHZIHHeCKan
dupwma u3 CF
B pEHTHHT®
KOHTHHEHT

The Lawy
€2009 T

B Beuep 3akpbITMsI TeHEpajbHBIN CEeKpeTapb
PAA Poman 3biKkoB nipeactaBul KHUTY «[IpuzHaHue
U TIpUBeJeHUE B MCIOJHEHME WHOCTPaAHHBIX ap-
ouTpaxkHbIX peureHuir B Poccun u B cTpaHax ObIB-
mero CCCP». Ha nporskeHuun ABYX JIeT KOMaHaa
n3 76 aBTOpoB paboTaja Hax ee co3maHueM. Kpome
toro, IV Konkypc PAA coBnai ¢ ro6uieeM xXypHaja
Arbitration.ru, raBHbIM peIaKTOPOM KOTOPOTO SIB-
ngercs JIMuTpuii ApTIOX0OB. ABIYCTOBCKUII BBIMYCK
>KypHaJia ObUT MOCBSILEH UTOraM apoOUTpaXkHO# pe-
¢dopmel B Poccun.

3akpbITHe KOHKYpca MPOLLIO B MPUSITHOU 00-
craHoBke SoulFul Loft Ha YucThix mpyaax u conpo-
BOXJIAJIOCH (PYpILIETOM JJISI yYYaCTHUKOB U apOUTPOB
oT KelitepuHra Skorobogatov Kitchen.
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JNNETHVE NPOrPAMMBI | OBPA3OBAHUE

KAK A NMPOBEJ JIETO, UWJIN Ob3OP JIETHUX
AKAJEMUUU NO MEXXAYHAPOAHOMY
KOMMEPYHECKOMY APBUTPAXY

Cenmsabps ¢ Poccuu nauunaemcs c /[Hs 3HaHUll, NOIMOMY 8 OCEHHEM GbINYCKe He-
B03MOJICHO 000UMU 80NPOC HpUdUteckoeo obpazoeanus. B nepsom mamepuane o nem
MblL npedaaeaem Yumamensm 0030p 3apyoedcHbiX Kypcos 045 Yice COCMOABUIUXCS IOPU-
cmoeg; danee ciredyem UHMepEbro 045 mex, KMo moabKo cooupaemcsi 8bl6pamo mepHu- |

cmblil FOpUOUYECKUIl nymb, NOCMYNAs 8 8Y3.

Arbitration Academy
Iopoo: Tlapux.
Cpok: 3 Henenu.
Cmoumocmp: 2700 eBpo 1J1s1 MPaKTUKYIOIIUX OpUcToB; 900 eBpo MJIsl CTYIEHTOB
1 COTPYAHMKOB TOCYJaPCTBEHHBIX OPraHOB.
Koauuecmeo ynacmnuroes: 70.
Caiim: https://arbitrationacademy.org.
ApbOuTtpaxHas akageMmus Oblja ocHoBaHa B 2011 rogy mo MHULIMATUBE DM-
MaHyaJid [aitapa. OHa npeacTaBisieT COOO0M JIETHIOKO LIKOJTY IO MHBECTULIMOHHO-

Onvza Kokos MY 1 MEXIYHAPOTHOMY KOMMEPUYECKOMY apOUTPaKy.

topucm AB «Kynbkos, Kypchl, mperogaBaeMble B paMKax 3TOM MPOrpaMMBbl, PACCUMTAHBI Ha yXe
Konomunos MOATrOTOBJIEHHBIX ciymiareneil. Tak, cTyneHTaMU SIBJISIIOTCSI B OCHOBHOM MOJIO-
U hapmHepbi», JIble TIPAKTUKYIOIINE IOPUCTHI, paboTamole KaK B KOHCAJATUHTE, TaK U B UH-
yuacmHuk Arbitration xayce, xoTs B 2019 romy npuesKaiu M IOPUCTHI C OOJBIINM OITBITOM — BIUIOTh
Academy (2019 200) IO YPOBHSI TTApTHEPOB. 3HAUUTEILHYIO YacTh CIIyIIaTe/Ieil COCTaBIISIOT CTYICH-

Thl ypoBHSI PhD, MaructpaHThl U BBINYCKHUKH TMOCIEIHUX KYpCOB OakalaBpu-
ara, a TakXe COTPYIHUKHU TOCOPraHoB (B YACTHOCTHU, COTPYAHUKU MUHUCTEPCTB
IOCTULIMY U (DUHAHCOB pa3HbIX cTpaH). MHTepecHo, yTo B 2019 roay B mporpam-
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M€ YJ4acCTBOBAJIM M HECKOJBKO CyJei M3 MHOCTpaH-
HBIX TOCYIapCTBEHHBIX CYIOB, YTO SIBHO OTpaXkaeT
MOBBIIIIEHUE MHTEpeca U JOBEpUsl K aabTepHATHB-
HBIM CITOCO0aM paspellieHus CropoB. B mapikckyto
ApOUTpaXkHYIO aKaJIeMUIO MPUEe3kKaloT IOPUCTHI CO
Bcero mupa: u3 crpad CHI, EC, Jlatunckoit Ame-
puku, Azuu, AQpuKu.

ITporpamMmma B ApOuUTpaxkHOU akageMuu HO-
CTATOYHO MHTEHCUBHAS: KaXIIblii ICHb MPOBOAUTCS
T10 IBa-TpU Kypca B (hopMare JIEKIIMI U CEMUHAPOB.
B xauecTBe CIIMKEPOB €KErOAHO BHICTYMAIOT HACTO-
A1me 3Be3apl. Hampumep, B 9TOM romy JeKIUU YU~
tanu Tadbpusns Kaypman-Konep, Ommanyaib lTaii-
ap, 9nuzabet Iocrep, 3akapu Jyrmac. 3aHsaTus,
MOCBSIIEHHBIC TTPAKTUKE OTAEIbHBIX apOUTPasKHBIX
WHCTUTYTOB, BEAYT MPEACTABUTEIN CAMUX UHCTUTY-
ToB: J3iinu bpykc (3aMecTUTeNb TeHepaabHOTO Cce-
kperapst PCA), Anekcanap Peccac (reHepaabHbII
cekpetapb [CC).

He meHee HachllieHHast mporpaMma M BO BTO-
poii mojoBuHe AHs. CTyIeHTOB MpUIIallaloT Ha Be-
YyepHUEe MepomnpusTUs B (hopMaTte JIEKIM 1 moce-
JIVIOLIUX KOKTeMeil, rae MOXHO IOOOIIAThCs
HE TOJIbKO C yJyacTHMKaMU M TIpernoaaBaTeIsiMU
ApOUTpakHOI aKaleMUr, HO U ¢ UHBIMU TIpe/cTa-
BUTEISIMU apobuTpaxHoro coobiiectsa Ilapuxa.
Kpome Toro, 3a Bpemst yueObl B ApOUTpaKHOM aka-
JEMUM MOXHO YCTIETh IMOYYacTBOBaTb U B JIPYTUX
apOMTpakKHBIX MEPOTIPUATHSX, KOTOpbie B [lapuke
JIOCTaTOYHO YacCTO MPOBOISATCS — HAIlpUMEP, TaKOM
opraHusanueit, kak Paris Very Young Arbitration
Practitioners.

CroumocTh 00y4YeHu s U TTpokuBaHus B [1apu-
ke orryTuMasi. OgHako MporpamMma IpeaycMaTpy-
BaeT BbIIAYy CTUIEHAWN (HO TOJIBKO ST CTYIEH-
TOB, HE JJI TpaKTUKYyoux opuctos). B 2019 roay
n3 70 y4yaCTHUKOB CTUIICHAWIO TOJYYWUIU OKOJIO
20 yeoBeK.

npasy)
Iopoo: laaea.

cmunenHouu.

Cepeeli Jlvicos

cmapuwut opucm Ab Caiim: https:

TSR S T, - iy =

laarckasa akagemMus MeXKAyHapoaHoro npasa (Kypcbl
No MeXXa4yHapoa4HOMY U MeXXAYHapOAHOMY YaCTHOMY

Ilpoooasxcumeavnocmo: 3 Hedeau (045 Kaxicooeo Kypca).
Cmoumocmu: 1100 espo (3a odun kypc), 2000 espo (3a dea kypca). Ilpedycmomperni

H3vixu: aneauiickuil, panyy3ckuil (CUHXPOHHbLIL nepesod).
Koaunuecmeo ynwacmuuxoe: 150—200.
www.hagueacademy.nl.

«Kynbkoe, Konomusnos
U napmxepoi»
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B INEPBYIO OYCPCOb Taarckas akaaeMusd SABIISACTCA OTJIMYHBIM (I)OPYMOM
JJIA OOILIEHUS C KOJIJIEraMU CO BCEro MHUpa, MTHTCPECYIOIIMMUCA MCKIYHAPOIHbBIM
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YaCcTHBIM ITpaBoM. BaxkHo, 4TO mporpamMma 1 cOCTaB
CMUKEPOB MEHSTIOTCS KaXKIbIi ro[l — 3TO IeJaeT aka-
JIEMUI0 UHTEPECHON U JUIST TOBTOPHOTO MOCEIIEHUSI.

Bo BpeMsi Mmoero obydeHUsT B aKaleMUM Mpe-
nonaBaniv AnpuaH bpurrc, Iaiinu bpyke, B Hoxe,
ITaTpuk I1eHH U npyrvie U3BeCTHBIE NCCIeI0BATEeIN
B 00JJacTM MEXIYHapOJHOTO YacTHoOro rpasa. Ha
Kypcax pacCcMaTpUBAJIMCh CaMble pa3HbIE €ro acleK-
THI — OT KOJJTU3MOHHOTO PETYJIUPOBAHUS CEMEMHBIX
OTHOIIEHUI MO0 MPU3HAHUST WHOCTPAHHBIX CYyHeO-
HBIX PEIICHUA.

B Taary npumiamaiooT # TpernogaBaTeneit
n3 Poccum. Tak, Hanpumep, B 2013 romy B uucie
CMUKEPOB Ha CECCUU MEXIYHApOAHOIO YaCTHOTO
npasa BeicTynan Asiekceit AnekcanapoBud KocTuH,
npeacenateab MKAC nipu TIIIT PO®.

s Tex, KTO MPOBOAUT MCCIeJOBaHUS B 00J1a-
CTU MEXIYHApOAHOTO U MEXIYHApOAHOTO YAaCTHO-
ro mpasa, o0si3aTesibHa K IMOCEIICHUIO0 OMOIMoTeKa
aKaJeMuu, colepKallas OoraTeiInylo KOJUIEKIIUIO
JINTEPaTypPhI ITO0 COOTBETCTBYIOIIUM TeMaM. budiuno-

Topoo: Ilapuonc.
Cpok: 4 0Hs.

dzne Macyme
maaowul ropucm TGS Baltic,
yuacmHuk ICC Summer Course

Caiim: https:

ICC Summer Course on International Commercia
Arbitration (JleTHag WKo/1a MO MeXXAYHapOAHOMY
KoMMepUyecKoMy apbuTtparky npu MTI)

TeKa MPeaOCTABISET JOCTYI K CBOMM 3JIEKTPOHHBIM
MCTOYHMKAM, B YMCIIO KOTOPBIX BXOaT 6a3bl Kluwer,
Global Arbitration Review, Investment Arbitration
Reporter u mMHorue npyrue. BaxHo, 4To mocTyn
K BJIEKTPOHHBIM MCTOYHUKAM BO3MOXKEH M3 JII0OOM
TOYKM MMpa TPU HAJIUYUU TOIOBOrO aOOHEMEHTa,
CTOMMOCTB KoToporo coctapiser 30 eBpo. OnHako
MPUOOPECTH U TTPOTTUTH A0OOHEMEHT MOXKHO TOJIHLKO
MPU HETIOCPEJACTBEHHOM MOCEIICHUM OMOIMOTEKH.

I[TomMuMo 3aHATUIT OpraHu3aTopbl  yIessi-
10T 0OJbIIOe BHUMaHWE BHEYyYeOHOI ITporpamme:;
3a TP HEJe/IN, MpOoBecHHBIC B [aare, ObLJIO MHOXKE-
CTBO OOCYXXIEHMI U BCTpeU — KaK HEMOCPEACTBEH-
HO CBSI3aHHBIX C KOH(PEPEeHIINEH, TaK U YCTPOCHHBIX
JUIS OOIIEHMST IOPUCTOB M3 Pa3HBIX CTPaH MEXAY
coboit. M3 mMepornpusTUil 3alTOMHUJIKUCH TTOCEIe-
Hue JleiineHCKoro yHuBepcuteTa, MexXayHapoaHo-
ro yrojjoHoro cyna (International Criminal Court)
u oduca EBpornona (moauueinckoit ciry>xobr EBpo-
MeCKOro coo3a).

- ,‘(

Cmoumocmp: 250 eépo 0as cmydenmos, 400 eépo 045 ocmanvHbix.
Koauuecmeo ynacmnuroes: 40.
iccwbo.org/event/icc-annual-summer-course-international-

on International Commercial

commercial-arbitration-paris/# 147946 7112259-d 56 2b420-b6 1 6aba 1-b lbecc 7e-

Arbitration (2018 200)

Sa0dece0-8b5e4357-bde48474- 1310fc49-b671.
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JleTHsIS 1IKOJIa IO MEXTYHAapOIHOMY KOM-
MepueckoMmy apoutpaxy npu MTII opranuzoBaHa
MexayHapoIHbIM apOUTpaXkKHbIM CyToM MexmyHa-
ponHoii Toprosoii nanatel (ICC).

B menom mporpamMma OTKphITa IJII BCEX CTY-
JIEHTOB, MMEIOIIUX 3HAaHUs B chepe MeXIyHapOI-
HOTO KOMMEPUYECKOTO apOuTpaxa, a Takke U1l MO-
Joasix ropuctoB. B 2018 roay B ceccum yuacTBOBaJIN
KakK CTyeHThI Mporpamm 6akanaBpuara, LLM, PhD,
TaK M yXe MPaKTUKYIOIIUE IOPUCTHI CO BCETO MUpa
(M3paunb, Konymbus, bpasunus, Wrtanus, Cro-
BeHusi, Hunepnanawl, Tepmanusi, Muaus, cTpaHbl
Boctounoii EBpornbl 1 ap.).

MTII npennaraeT MHTEHCUBHBIE KYPCHI 11O Te-
OpPETUYECKUM U MPAKTUYECKUM acleKTaM MEXIy-
HapOJHOTO apOMWTpaxa B 1I€JIOM, a Takke apOuTpa-
>Ka, MIPOBOJAMMOTO B COOTBETCTBUU C ApOUTPaKHBIM
peraamMeHTOM MeXayHapoaHO TOProBoil majathl.
Kypchl oxBaThIBalOT TakMe BOIPOCHI, KaK apou-
TpaxkHOE coTJallleHrue, Hayaao apOUTpaXkHOIro Mpo-
MU3BOJCTBa, (popMHUpOBaHUE COCTaBa apOUTpaxa,
KOMIETEHIIMS apouTpaxka, IMpoleaypa pacCMoTpe-
HUS cIiopa, apOUTpaxkKHbIe peieHus. JIeKuuu aasT-
Cs BECh JIeHb C HEOOJIBIIIMMU MepepbiBaMu. B Teue-
Hue ceccur MTII takoke nipeuiaraet mpakTUYeCKUe
(MHTepaKTUBHBIE) 3aHSTUS IO TIpoOJIeMaM MHOXKe-
CTBEHHOCTU CTOPOH M KOHTPAKTOB, OOBEIMHEHUS
pa3dupaTeabCcTB, KOHMIUKTA MHTEPEecOB. YdacT-
HUKaM Mpeajarajioch MpeACcTaBUTh ceOsT Ha MecTe
MexnayHapoaHoro apoutpaxkHoro cyna MTII u pas-
pPEILINTh BOMPOCHI, CBSI3aHHBIE C (POPMUPOBAHUEM
cocTaBa apOuTpaxa W MPOBEPKOH apOUTPaKHOTO
pelIeHus.

Camoii 3armoMuHaroleiics oputa aexkuust Hans
Hapsaze (maptHep Clyde & Co LLP, [Tapux) Ha Temy
«BpICTyIUIEHHE B MEXIYHApPOIHOM apOUTpaxe»,
IJIe CIUKEpP TOAEIUIACh CBOMM OIMBITOM BEIECHUS
MPSIMOTO 1 TIEPEKPECTHOTO AOTPOCa B XOJI€ 3acena-
Hus. B TeueHuWe yeThipex AHEU y HAC TakKe YWTa-
qu kypcebl @ununn KaBanbepo (maptHep Simmons
& Simmons LLP, IMTapux), Xoce ®epu (mapTHep
Squire Patton Boggs, ITapux), Caiimon IpuHOGepr
(maptHep Clifford Chance, ITapux). OcTtajibHble
CIUKEPHl B OCHOBHOM ObLIM M3 MexXAyHapOaHOTO
apouTtpaxkHoro cyna MTII — coBeTHUKU, MEHEIKe-
PBI IPOEKTOB, 3aMECTUTEb TeHEPATBLHOTO COBETHU -
ka. OMHOI M3 caMbIX ILIEHHBIX CTajla BO3MOXHOCTb
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MOJIYYUTh PEKOMEHIAIIMN O TOM, KaK 3(P(peKTUBHO
BECTU apOUTpaXHOE pa3doupaTebCTBO, HEMOCPEI-
CTBEHHO OT CaMOro apOWTPaXHOTO WHCTUTYTA,
a TaKKe y3HaThb, Yero apoMTpaKHbI MHCTUTYT XIET
OT MpPEICTABUTENEH.

B xone ceccum y Bcex ydacTHHUKOB ObLIa BO3-
MOXHOCTb HE TOJIbKO TTO3HAaKOMUTHCS APYT C IpY-
rom u ¢ corpynHukamu MTII — MTII nipoBoauia
COBMECTHOE MEpOTpusITHe ¢ ApOUTpakHOI aKame-
MUEN, B XOJe KOTOPOIrO IMPaKTUKYIOIIUE HOPUCTHI
(apOuUTpHI, MPEeACTaBUTEIN CTOPOH) JEIUINUCH OITbI-
TOM M PeKOMEHIALUSIMU, KacalolUuMHUCs TOCTpoe-
HUS Kapbepbl B chepe apouTpaxa.

K coxanenuto, MTII He mpemocTaBisieT Ka-
KHUX-JIMOO CTUTICHAMI Ha 0OydeHUe 10 MporpaMme,
TeM He MeHee Kypc TOTrO CTOUT 1 aBTOP OMpeneeH-
HO PEKOMEHIYeT y4acTBOBAaTh.



OBPA3OBAHWVIE BYYLLIETO FOPUCTA | MHTEPBBIO

OYHIOAMEHTAJIbHbBIE

OTJINHNA

Amumpuii Apmioxoe
Arbitration.ru,
2/1a8HbIl pedakmop

B MeXxayHapogHbIX cnopax C y4yacTUEM rocy-
[ApPCTB BCE Yallle BO3HMKAIOT BOMPOCHI, CBA3aH-
Hbleé C TPaAKTOBKOWM TaKUX MOHATUMN, KaK «HOpUC-

DUKLUS», «OPUCAUKLLUOHHbIN UMMYHUTET
rocyaapctea», «cyBepeHuteT». Hackonbko 3Tu
NOHATUA MUCC/IefoBaHbl B TEOPUM TFOCYAAPCTBA
U npasa?

A. B. Iuwyaun: Teopust rocygapcTBa M mpaBa
yaensieT BHUMaHue (OpMUPOBAHUIO ITUX TO-
HSATUW B IOPUIMYECKON HayKe M OOIIEeCTBEH-
HO-TIOJIUTUYECKUX ydeHusiXx. [loHsTue cyBe-
peHuteTa opMupyeTcss B AOKTpuHax rKaHa
Bbonena u 2Kan-2Kaka Pycco, a moHsITUs ropuc-
JUKLIUMU UM TOCYAapCTBEHHOTO WMMYHMTETA
CKJIaABIBAIOTCS  TO3AHEE, MPUOIU3UTEIBHO
K XVIII-XIX Bekam. [TonnMaHne JaHHBIX SIB-
JICHUIA U UICTOPUM UX BOSHUKHOBEHMS 1ACT CTY-
JNEeHTy — OyaylieMy IopucTy — 0asy ISl TOro,
YTOOKI B JajibHEMIIIeM ONUPAThCS HA 3TU MOHSI -
TUSI U IPUMEHSITh UX YKe B OTpacsx Mpasa.

Mo)keT 2in coBpeMeHHass Teopus rocyaapcrsa
M npasa rnomouyb apbuTpamMm MU nNpeacTaBuUTeNsaM

B smom cenmsbpe Oydywue rpucmoel — @uepauiHue aduUmMypueHmol,
Ce200HAUHUE NEPBOKYPCHUKU — 0eAaiom nepable Wazu 8 npogeccuro, 0Causas
baszoevie opuduneckue ducyuniunvl. Kakoso 3nauenue smux npeomemos
6 Odanvhelimeil kapvepe? Kakxux owuboxk Hado uzbexcamv npu nepexooe
u3 wikonwl 6 8y3? Pacckasviearom Anexcandp [luwyaun, K. ro. H., douenm MITY
um. M. B. Jlomonocosa, u npogopuernmonoe Anexcandp Hcaemnko.

CTOPOH B pa3peLleHnn TaKon Npobiemsl, Kak co-
OTHOLUEHME FroCyfapCcTBa-CyBepeHa M rocygap-
CTBEHHOI KOMMaHuM (U ee MMyLLLECTBA) KaK opu-
Ju4yeckoro amua?
A. B. Iuwyaun: Hama aucuumivHa MO3BO-
JISIET BBIPAOOTATh (PyHIAMEHTAJIBHBIN IOIXOM
K TaKoMy Borpocy. Tak, coBpeMeHHasl TeOpHsI
rocyapcTBa U IIpaBa MHOTO BHUMAaHUS yIeJIsi-
€T, HallpUMep, OMpeneSeHUIO SIBICHUS opudu-
Yeck02o AUya nyoau4Ho20 npasa U TOMYy, KaKu-
MU XapaKTePUCTUKAMM OHO JIOJIKHO 00JIagaTh
B OTJIMYME OT FOpUOU1eCK020 AUYA YACMHO20 NPA-
6a. U, pasymeeTcs, OTIIMYMSIM FOPUINIECKOTO
JIMLIA TTyOJIMYHOTO MpaBa HEMOCPEICTBEHHO OT
rocymapcTBa Kak IIpaBOBOTO SIBICHUS.

AnekcaHap, Bbl MpenogaeTe TeOpuUlo rocypap-
CTBa U npaBa Ha pugmyeckom dakynsrete My
¢ 2010 ropga. OTta 6asoBas AUCLMMJINHA HEU3-
MEHHO YMTAEeTCs Ha MnepBbiX Kypcax o6yyeHwus.
HackonbKO cOBpeMeHHbIe CTYAEHTbl FOTOBbI ee
OCBaMBaTb?
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A. B. Iuwyaun: Teopust rocygapcTBa M mpaba
— IWCUMITIIMHA, KOTOpas SIBJIsIeTCs 0a30BOI Ha
nepBoM Kypce. Kak mpaBuiio, Iis CTYIEHTOB,
KOTOpPBIE CIAJIM BCTYIUTEIbHBIE SK3aMEHBI Ha
JIOBOJIGHO TIPVUIMYHBIN 0ajyl, OCBOEHHME 3TOM
TUCUUITIMHBI UIET JOCTATOYHO JIETKO, BCE OC-
HOBHBIE TTIOHSITUSI YCBaMBAIOTCSI OBICTPO. A BOT
YTO KacaeTcs CTYACHTOB, KOTOPBIE CAAIM 2K3a-
MEHBI CpeIHEe WK MOCTYITWIN B BY3, elBa-eIBa
MPEeOoI0JIeB MPOXOAHON Oapbep, TO 31eCh, KO-
HEYHO, M3ydyeHNEe TEeOPHUH TOCyIapcTBa U IIpaBa
MPOXOAMT rOpa3ao TPyAHee.

KpoMe TOro, CErogHSIIIHUM CTYIEH-
TaM TPYIHO CBSI3HO M3JIaraTh CBOW MbICIIH.
Y CTyAeHTOB COBETCKOM M paHHEW ITOCTCO-
BETCKOI IIIKOJIBI HaBBIKM YCTHOM M MHACHMEH-
HOI peuyr ycrnelrHO (pOpMUpPOBAIMCh K OKOH-
YaHUIO IIKOJIbI, OJHAKO ceilyac Bce HHaye.
Bo3MoxxHO, 3TO CBSI3aHO C TOCTIOJICTBOM TIpH-
JIOKEHWI M COIICeTei, B KOTOPBIX ITPEKHUC
a0UTYypMEeHTBI M OyoyIIMe CTYIEHTHl 3ada-
CTYIO U3BSICHSIOTCS OTHOCIOXHO. DTO BIMSIET
M Ha pe3yJbTaT OCBOCHUS TEOPUU roCcy1apcTBa
M TIpaBa — KJIACCUYECKOI, BO MHOTOM aKafe-
MUWYECKOW TUCIHUTUINHBI.

Teopus rocypgapcTea 1 npaea 6asmpyeTcs Ha Kyp-
ce o6LecTBO3HaHMA - NpeaMeTa, KOTopbliA abu-
TYPUEHTbI CAAI0T, EC/IN XOTAT MOCTYNUTb Ha OpU-
aundeckuin dpakynbteT By3a. KakoBs ceityac ypoBeHb
npenogaBaHus 3TOro npeameTa B LWKonax?
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A. B. Hcaenko, A. B. Iluwyaun: OOI1IECTBO3-
HaHUE KaK IIKOJbHBINA MpeaMeT KpoMme IpaBa
BKJIIOUAeT B ce0s1 BOMPOCHI (pryiocodpuu, 3Ko-
HOMUKU, COLIMOJIOTUM U TTotuToiornu. K coxa-
JICHUIO, CPEeHSS IIKOJIa Majlo BHUMaHUS yJe-
JISIET 00IIECTBEHHBIM HayKaM — BO3MOXHO, 3TO
CBSI3aHO C HETOCTATKOM KBAJTM(UIIMPOBAHHBIX
kaapoB. Kpome Toro, sto ¢akyabraTUBHBIN
MPEAMET, U IIKOJbHUKHU TOJKHBI TOTOBUTHCS
K ero ciaue liejeHarnpaBieHHO. Mbl HepeaKo
CTAJIKMBAaeMCsl ¢ CHUTyallMeil, KOraa MpUXOAsIT
AOUTYPUEHTHI C OTPHIBOYHBIMU, HECHCTEMa-
TU3UPOBAHHBIMU 3HAHUSIMM U CEPbE3HBIMU
npobeysamMu B TipeaMere. HeynuBurteabHO, 4TO
cpenHuit Gayt 1o obiiecTBo3HaHuto mo Poc-
CUM IIEPKUTCS Ha OTMETKE 55.
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«Obwecmeosnanue —  haKyrbmamueuolil
npeomem, U WKoAbHUKU 00AHCHbL 20MOBUMbCS
K eeo coaue yeaeHanpasieHHo»

I[Ipu sTOM [0S IIKOIBHUKOB, HAMMCABIIMX
sk3amMeH Ha 80 0a/ioB M BBbIIIE, COCTABISET
Bcero 7,8%. Mbl TpUXOIUM K HEYTEIIUTETbHO-
My BBIBOJY: B IIIKOJIE PE3YJBTaThl MOATOTOBKU
K EI'D Huszkme. M1 3T0 Mbl TOBOPUM O CaMOM
nonyasipHoM B 2019 romy sK3aMeHe.

MHorue us Hawmx YnuTaTenem JABHO OKOHYMIU
LUKOJTY M NMOrpy3nJIMCb B MPaKTUKY. A KaKue 3Ta-
Nbl MPOXOAUT COBPEMEHHbIN aOUTYPUEHT, XKena-
WM NOCTYNUTb B FOPUAUYECKUI BY3?
A. B. Hcaenko, A. B. Huwyaun: Bo Bcex 1opuan-
yeckmx By3ax Ha0op EI'D ommHakoB: pycckuii
SI3bIK, MCTOpUSI M oOlecTBo3HaHue. B MI'Y
K 9TOMY MpPUOaBJISIETCS €le MOMOJHUTEIBHOE
WCTIBITAHWE 1O OOIIECTBO3HAHUIO, KOTOPOE
MMEEeT HEMHOT0 MHOM (popmart.
Kak MbI roBOpuIM paHee, ypoBeHb, Ha KO-
TOPOM TIPETIOAAIOTCSI TYMaHUTAPHbIE MPEAMETHI
B IIIKOJIE, HEBBICOK, MOATOMY IS YCIIEIITHOTO
MOCTYIUTEHUsI TPeOYIOTCSl 3aHATUSI C Tpodec-
CUOHAJIBHBIMU PEMETUTOPaMU. DTO OTAENIbHAs
MpobJyieMa: MHOTUE POIUTENN CUUTAIOT, UTO Je-
TSIM XBaTUT JOTIOJTHUTEIbHBIX YPOKOB CO ITKOJIb-
HBIMU YIUTESIMU. Y HAC MHOE MHEHME.
Bo-mepBbIX, y4uMTEIBCKOE COOOIIECTBO
«TIPUBATU3UPOBATO»  TIPOLIECC  MOATOTOBKU
K EI'D 1, ncnonb3ys MCUXOJ0TMYECKOe TaBie-
HUE Ha POIMTEJIeil, HacTauBaeT Ha JAOIMOJTHM-
TeJbHBIX — MPUYEM HEOCCTUTATHBIX — 3aHATUSIX.
BoJIBIIMHCTBO yYuTeNeil Mpu 3TOM KO3BIPSIIOT
cratycoM akcriepra o EI'D, KoTopwlii, KCTaTH,
TOXKE «IIPUBATU3UPOBAH»: UM IIOYEMY-TO MOTYT
00y1aaTh TOJIBKO Te, KTO paboTaeT B IIIKOJIE.
OnHako 371ech BO3HMKAET BOIIPOC: €CJIU Ha YPO-
Kax YYuTeIb HEe HayduJI Balllero pebeHKa Jaxe
OCHOBaM TIpeaMeTa, HaCKOJIbKO IieJiecoo0pas-
HO 3aHUMATbCSI C HUM JIOTIOJIHUTEbHO?
Bo-BTopeix, EI'D nmaneko He IIKOIbHBIN
9K3aMeH I10 CBOEMY MPOMCXOXKIEHUIO: €r0 FoTO-
BST B HEJIpax BBICILIEH IIKOJBI. A 3HAYUT, K €ro
caaye Jy4dille OATOTOBST IpernoaaBaTeid By30B.



Cmoum nu 0osepssimb penemumopam?

A. B. Hcaenro: TeM, KOTOpbIE peKJIaMUPYIOT ce0s
Be3le U arpeccuBHO, — easa au. Kak mpaBuio,
XOPOIIWA pereTuTop, Kak U Bpad, He HyXK/IaeT-
cs B IOTIOJTHUTEIBHOM pekiaMe — MX MepeaaoT
«I10 HacleACTBY». S ObI MpegocTeper poauTe-
Jiel IIKOJBbHUKOB M OT 00palieHus K KPYITHbIM
upmam, criennanTu3upyIIMMCs B 9TOl cdepe.
O06pazoBaHuUe HE MPOCTO chpepa OKazaHUs YCIIYT.
Ecnu Bac ycrpanBaet «dactdya», T0, KOHEYHO,
BBl MOXKETE TOMTU HAa M3BECTHBIC caliThl. Eciu
3Ke Ballia 1ejib — MojJydyeHre peOeHKOM 3HaHUM,
JIy4iiie MmooOIIaThCcsl Ha 3Ty TEMY C POJCTBEH-
HUKaMU, ApYy3bsIMU M KojuleraMmu. HaBepHska
Yy KOTO-TO M3 HUX HaWAeTcs 3HAKOMbBIM XOpO-
LW TTperoaaBaTe/ib TOTO WM MHOTO TIPEeAMETA.

Ecnu xe roBopuTh O JOMOJHUTEIBHOM
BCTYMUTEIHLHOM MCIIBITAHUM, TO OUEBUIHO, YTO
abUTYpUEHTY HeoOXoauMa JIOTOJHUTEIbHAS
MOATOTOBKA C TMpenojaBaTesiMU TOTO By3a,
B KOTOPBI OH COOMpPAETCs MOCTYIATh.

«Ilpu nocmynaenuu na Or0xcemHoe 00y-
ueHue cpedHuili b6ann HyxdceH Ha ypogHe 90
U eblule»

Ha cerogHs nag moOCTYIJICHMSI Ha IOpUIU-
yeckue (paxkyabreTbl TOMOBLIX By30B (MIY,
MI'MMO, MTI'HOA u ap.) abuTypueHT AOJIKEH
WMeTb CpeTHUI Oai1 65 1 BBIIIE. DTO MBI TOBO-
puM 00 yyede 1o TOroBOPY, TO €CTh O TIATHOM.
ITpu mocTyryieHMM Ha OIOMXKETHOE OO0ydyeHue
cpeaHuit O6ay1 Hy>keH Ha ypoBHe 90 1 BbIIIE.
Takux pe3ynabTaTOB B COBPEMEHHBIX peayu-
SIX MOKHO TOOUTBCS TOJBKO TIPY YIOPHBIX 3a-
HATUSIX C TTpodheCCUOHATIaMU.

Jaet M obyyeHue Ha OGlog)KeTe KaKue-mb6o
NalCbl - KPOMe TOro, YTo B JAHHOM cCJly4yae
3a 06y4yeHue NIaTUT He CTYAEHT, a rocy4apcTBo?

A. B. Hcaenko, A. B. Iluwyaun: Panee cyuie-
CTBOBAJI PACXOXUi MU} O TOM, YTO TaK Ha3bI-
BaeMbIX IIJIATHUKOB CTaHYT IUCKPUMUHUPO-
BaTh B 3HAHUSIX, OMNpPEACTATh UX B «OJIaTHBIC»
IPpYNIbl € TpernojaBaTe/isIMM  TIOIPOIIIE,
a OT OIOKETHUKOB OynyT TpeboBaTh OOJIbIie
3HaHWM.
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OnHako AUIIIOM JIIOOOTO OPUINYECKO-
ro (akynsTeTa HE COAEPXKUT YKA3aHUM O TOM,
KaKoe OTIeJIECHWEe OKOHUYWII CTYJIEHT — OIOKET
iy miatHoe. M KoHeYHo, 3TUM PYKOBOJICTBY-
I0TCSI M BY3bl: HUKAKUX PA3IU4Uii B TTOJy4eHUU
3HAHUI MEXIy TUTATHUKAMM 1 OI0IKETHUKAMU
ceituac HeT. B MI'Y aTo cBepmBIIMiics DakT.

A B BpIciieit 11Kojie 9KOHOMUKHA, Hallpy-
Mep, eCTb (haKyabTeThl, TAe BOOOIE HET OIO/I-
keta. [loaToMy TOBOPUTH, UTO OMOMKETHUK
SIBJISIETCS 00Jiee YCIEIIHBbIM Y 3HAIOIIUM CTY-
JIEHTOM, HEXEJW TUIATHUK, BPSI JIU TIPUXO-
auTcs. MOXHO TUIOXO YYUThCS U Ha OlokeTe,
U Ha TIJTaATHOM OTIEJIEHUM U Ha00O0POT, MOXKHO
YCIICIIIHO YYUTHCS U TaM, U TaM.

He cekpeT, uTo TOnoBble paboTopaTenu B Opu-
aunyeckoii cpepe 4acto TpebyloT OT KaHAUAATOB
OUNJIOM onpepnesieHHON NATEPKU BY30B, MpU4eEM
y Kaxkporo cosi Bepcus. Ecnm rosoputb o MIY,
MIrMMO, cnery, MIrtOA, BLLS, To B yeM oco-
6eHHOCTM NOArOTOBKM abUTYPUEHTOB AJ151 NOCTY-
naeHus Tyga?
A. B. Hcaenko, A. B. Huwyaun: C TOUKU 3peHUS
MMOJATOTOBKM K IOCTYIJICHWIO B 3TU BY3BI pa3-
HUIIBI HUKAKOM HET, TaK KaK B 3a4eT UIYT pe-
3yJBTaThl €IMHOTO 2K3aMeHa. Ho abutypueH-
TBI M X POAUTEIN 3a0BIBAIOT, UTO, ITOCJIC TOTO
KaK IIKOJBHUK CTajl CTYACHTOM, HauMHAETCSI
COOCTBEHHO Mpollecc 00yYeHUsT B BHIOpaHHOM
By3e. M ToT Garaxk 3HaHUIi, KOTOPBI OH MOy-
YWJI IPU TIOATOTOBKE K MOCTYIJICHUIO, TOJIKEH
IIOMOYb OCBOMTH IIPEIMETHI, MperogaBacMbie
Ha IepBOM Kypce. 31ech Mbl CHOBA BO3Bpallia-
€MCsI K BOIIPOCY O TOM, KTO 3(p(PeKTUBHO TOTO-
BUT K MOCTYIICHUIO B BY3 M, COOTBETCTBEHHO,
K cnaue EI'D.

«C8s3HbIIl meKecm — axuanecosd nama co-
BPEMEHHBIX NOCMYNARULUX»

Yro KacaeTcst 0COOEHHOCTE! MOATOTOBKU K IO~
CTYIJIEHUIO Ha Iopuandeckuii pakynsrer MI'Y,
TO TaM €CTb JOMOJHUTEIbHOE BCTYIUTEIbHOE
HCITBITAHNE, Ha KOTOPOM TPeOyeTCsl HaITMCcaTh
YEeThIpE 3CCE, TO €CTh UYEThIpE CBSI3HBIX TEKCTa
Mo TOW WM WHOU OOIIECTBOBEIUECKOI IpO-
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OsiemaTrKe. A CBSI3HBIN TEKCT — axujulecoBa
MsiTa COBPEeMEHHBIX mnocTymnatomux. I[losto-
My mnoctynuth B MI'Y mo-mpexHeMy O4YeHb

CHUTCA K IrocyaapCTBY. Ho O4YE€BMAHO, UTO JOK-
TpUHaA CUJIbHLIX 1 cJ1a0ObIX rocyaapCTtB BJIUACT
1 Ha X0 ap6I/ITpa)KHI)IX CIIOpOB, B TOM YMCJIC

CJIOKHO. Ha ITpaBOCO3HAHKE apOUTPOB U CYlIeii, MX pa3-

pelIaonnX.

HackonbKo BakHa poJib By3a B NOAroToBKe 6yay-

wero cneunaamncta? Mam oTBeTCTBEHHOCTL Jie-

YKUT B NEpBYIO oyepeab Ha CTyaeHTe?
A. B. Iuwyaun: KoHeyHO, poib By3a OYEHb
BaXkHa, HO M CO3HATEJIBHOCTh CTYIEHTa 3/1eCh
nMeeT 3HaueHue. [Ipexae Bcero XoTesoch Obl
MpenocTepedb POAUTENICH: HE CTOUT ITyMarTh,
YTO €CIM PeOCHOK MOCTYIUI B TPECTVKHBIN
By3, TO TaM BCEMy HaydyaT W MOXKHO, YTO Ha-

«Jlokmpuna cuavHuIX U crabvix eocyoapcme
sausem U Ha X00 apOUmMpa’NCHbIX CNOpo8,
8 MoM uucae Ha NPasoCco3HaHue apoumpos
u cyoeil, ux paspeuaroujux»

Bbl He pa3 nucasu cTaTbu O KPUAUYECKOM MO-
3utTuBmnsMe. Yto ato? [Lo/mKeH 1M COBpPEMEHHbIN
IOPUCT-apOUTpPaXKHUK BbITb MO3UTUBUCTOM?

3BIBACTCS, paccJabUThes. DTO AaleKO HE Tak.
HyxHo moHuMarthb, 4To BhICIIee 0Opa3oBaHUE
SIBJISIETCS BO MHOTOM CaMOCTOSITEIbHBIM W3-
yuyeHueM Marepuaja, B JI000M By3e Mpernoja-
BaTeW JIUIIb HAIMPaBJISIOT CTyJAeHTa, MOMOTa-
10T eMy pa3o0paThbcs B mpobjemax. Ho aTo He
3aMEHSIET CAMOCTOSITETLHOTO YTCHUSI HAyYHBIX
crateil, MoHorpaduii u T.1.

MOCKOBCKUIT YHMBEPCUTET CJIaBeH CBO-
UMW TpaauiysaMu. B cTeHax opuanyeckoro
(akynereTa MI'Y He ofHO mecsSTUIETHE TOTO-
BITCS BBICOKOMPO(MECCHOHANBHBIC Kaapbl —
Kak B MPaKTUYECKOM cepe nesTeIbHOCTH, TaK
U B HaydyHo#. ExemecsuHO MpoBOAATCS pas-
JUYHbIEe KadeapaibHble U (aKyIbTeTCKUE Me-
pONpUATHS, HaIpaBJeHHbIE Ha TOBBIIICHUE
npodeccuoHanusmMa pabOTHUKOB  Iopdaka
U €TrO CTYJIEHTOB.

AnekcaHgp, HECKOJIbKO BalUMX Hay4HbIX cTaTem
NoCBsLUEHbI NPo61eMe CUNILHOIO U c/1aboro rocy-
bapcTBa. A KaK 3TU MOHATUA BUOAT COBPEMEHHbIE
cTyaeHTbl? OT/IMYaeTca iM UX BOCMpUATUE OT
OOKTPUHbLI?
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A. B. IMuwyaun: Mou uccnenoBaHusi B obJa-
CTU CUJIBHOTO M cJaboro rocyaapctsa B Ka-
KOI-TO Mepe AaHb MOJUTOJOTMU U TIOIbITKA
OTBJIEYbCS OT KJIACCUYECKOI TeOpUU rocyaap-
CTBa M TIpaBa, paclIMpUTh U CBOW KPyrosop,
U Kpyrosop ctyaeHToB. CkazaTbh, YTO 3TU SIB-
JIEHUS TIOAPOOHO MCCIEAYIOTCSI B TEOPUU TO-
cyJapcTBa W TpaBa, HeJb3s, TaK KakK TeOpHus
rocyaapcTBa U rpasa 6oJjiee popMasbHO OTHO-
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A. B. IMuwyaun: JJoKTpuHA IOPUAUYECKOTO
MMO3UTUBU3MA W BOIIPOCHl IIpaBOIIOHMMAa-
HUS KaxXyTcsl MHE BaxXHBIMU. Eciy roBOpuUTH
VIIPOIIEHHO, TO IOPUANYECKUI ITO3UTUBU3M
— 3TO JOKTPUWHA, KOTOpasl MpeacTaBIsieT TO-
CyIlapCTBO B KaueCTBE TBOPLA COBPEMEHHOTO
IpaBa.

He Oyny ceituac yriyonsiTbcs B AeTanu
HAayYHOM NTMCKYCCUU, HO TEM HE MEHee JIIo0bIe
JTOKTpUHAJIbHbIE TTOHMMAaHMSI Ha CaMOM JeJjie
KpaliHe BaKHBI. Tak, Ha IIepBOM Kypce, He MMesT
MpeJCTaBICHUS O APYTUX OTPACIISIX IIpaBa, CTy-
JIEHThl Maj0 BHUMAaHWS YICISIOT BOIIpOCAM
MpaBOIIOHMMaHUsI. SABIsieTcs K, HaIpuMep,
MEXXIYHApOIHOE YaCTHOE IPaBO WU MEXKIy-
HapOAHOE MyOJMYHOE TPAaBO MO CYTU MO3UTHU-
BUCTCKMM Y CO3IaHHBIM rocymapctBom? OTBeT
3aKJII0OYaeTCcs B TOM, YTO, CKOpee BCEro, Mex-
JYHApOAHOE YacTHOE IPaBO — 3TO TPOIYKT
BIIMSIHUSL KaK IOPUINYECKOTO ITO3UTHBM3MA,
TaK M COLMOJIOTMHU TIpaBa M €CTeCTBEHHO-IIpa-
BOBBIX IIIKOJI.

Ha mnepBoM Kypce 3HaueHUE HOKTPH-
Hbl B CHWJIy HEXBaTKM OIIbITA OCO3HAETCS
HE BCEMM CTyIEHTaMM. 3aTO Ha CTapIIUX Kyp-
cax ¥ B MarucTpaTtype ObIBILINE ITePBOKYPCHUKI
YacTo ITOAXOIIT KO MHE M IIPOCST, HalIpuMep,
MOPEKOMEHAOBATh JIMTEpaTypy IO OCHOBaM
MIPaBOIIOHMMAaHMSI, TIOTOMY YTO BAPYT HAUMHA-
JOT OCO3HaBaTh, YTO «YMCTO JOKTPUHATLHBIN»
BOIPOC — 3TO 0a30BbIii MUPOBO33PEHYECKUI
BOIIPOC, KOTOPHI CEPbe3HO BIUSIET Ha IOPUIM-
YECKYIO TTPAKTHUKY.
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Teopus rocygapcTea U npaBa HeM36eXXHO 0606-

LaeT KaTeropuu, 4tobbl gaTb UM CXKaToe onpe-

benenuve. B yem, Ha Bawl B3rnsapg, 3agava coBpe-

MEHHOr0 opuanveckoro obpasosaHus B Poccumn?
A. B. Iuwyaun: O opuandyeckoM oOpa3zoBa-
Hun B Poccum ceityac MHOro roBopsT. MHe
KaXeTcsl, 4TO KBaTU(MULIMPOBAHHBIA IOPUCT
— BTO YeJIOBEK, KOTOPHIi TIyOOKO 3HAeT MOK-
TPUHY M YMEET OPUEHTUPOBATHCS BO BCE BHOBD
M BHOBb BO3HHMKAIOLIEM HOPMATUBHOM IIpa-
BOBOM MaTepuayie, CyaeOHBIX IpeleaeHTaX,
a TakKe B HOBBIX Hay4dHBIX CTaThsX. [J1aBHOE
B IOpUINYECKOM 0Opa30BaHUK B COBPEMEHHOM
MUPE — 3TO YMEHUE U HaBBIK MOJy4aTh U aHa-
JIN3UPOBATh HOBYIO MH(MOPMALIMIO U MOCTOSIH-
HO YYUTBCSI, @ HE TIPOCTO 3yOPHUTh 3aKOHOIA-
TEJIBCTBO.

YeM coBpeMeHHble CTYAEHTbl OT/IMYAOTCA OT

MJ1aZiLLIeKYPCHUKOB cepeanHbl 2000-x ropos?
A. B. Iuwyaun: He Mory cka3aTb, UTO OTJIUYUSI
KapauHaiabHbl. OOUH MOM OYEeHb ONBITHBIN
KoJIJIera TOBOPUT, UTO BOpYaTh, MOJI, «CTY/IEH-
THI TJIYIEIOT» — ITOJIHAs 9yllb. B m000M KoJI-
JIEKTUBE BO BCE BpeMeHa YacTh JIIOJei UyTh yM-
Hee, 4aCTb — YYTh YECTOJII0OMBEE, YaCTh — UyTh
3aBUCTIMBEE U T.I. Sl He Bepio, YTO MpUpona
YyeJloBeKa MEHSIeTCs KapAMHAIbHO.

Cpenu 0co0eHHOCTE COBPEMEHHBIX CTY-
JIEHTOB MOXHO Ha3BaTh TOMCK OTBETa Ha JIIOOO
BOIIPOC B MHTEPHETE IPU ITOMOIIY TaIKeTOB
(a HEe TIpoyecTb, HANTPUMeEpP, COTUIHYI0O MOHO-
rpaguio HeMeukoro aBTopa). C ogHOIt cTOpO-
HBI, JOCTYIT K ”H(OPMAaLMU — 3TO MPEKPACHO,
BCE 3TO IOJKHO pa3BuBaThesl. C apyroii — MHO-
Iia OYeHb TPYAHO OOBSICHUTH CTyIECHTaM, I10-
yeMy BCE paBHO HYXXHO BEpHYThCsI K Ieopry
Ennunexy, [apaio Jlyu MoHTecKbe WK MeX-
JyHapoaHuUKy MaprteHcy. [ToaTomMy TiIaBHBIM
OTJINYMEM SIBJISIOTCS, TIOXKAIYii, WLTIO3UM CO-
BPEMEHHBIX CTYIEHTOB O JIETKOCTU ITOTYYCHMUS
3HAaHWI B MHTEPHETE, XOTSI 3TU 3HAHUS MOTYT
0Ka3aThCsl [TOBEPXHOCTHBIMM.

KakumMm, Kak Bbl AymMaeTe, 6yneT CTYAeHT pOCCUi-
CKOro HpUANYECKOro By3a 4vepes NATb, OeCATb
net?

A. B. Iuwyaun: Takvie TpOTHO3BI 1aBaTh CI0X-
HO. MHe TpelncTaBisieTcsl BaXHBIM IPU3BaTh
BCEX OCTOPOXKHO OTHOCUTBCSI K AUCTaHIIMOH-
HbIM (popMaM obOpazoBaHusi. OroBOpIOCH: TO,
YTO ceifuac rmogaeTcsl Kak MHHOBAIIWSI, <HOBBII
KOHTEHT» M TIp., IEUCTBUTEIBHO MOXET UMETh
MecTo. MBI BCTyIaeM B 310Xy MHTEPAKTUBHBIX
KYpCOB, KOrfa 3a mapy KJIMKOB MOXHO HaWTu
OHJIAiH-TIpOrpaMMy  JIIOOOTO  MPECTUKHOTO
BYy3a, 3aMOJHUTb TECT U CleaaTh BUMI, UYTO BbI
YCBOWJIM KaYeCTBEHHBIN MaTepual.

Ho HyxHO oTnaBaTh cebe OTYET B TOM,
yTo 0a30BbIe 3HAHUS HEOOXOAUMO IOJIYYaTh
y ONBITHBIX MperofaBaresieil. 2KuBoe oO1e-
HUE M KOMMEHTapuu, KOTOpbIC AaeT Teaaror,
MO-TIPEXHEMY BaxKHBI. TOJIBKO OMBITHBIE CTY-
JIEHTBl CMOTYT 00ydYaTbCsl NMCTAHIIMOHHO —
U TO, 51 IyMalo, y>ke Ha ctapiuux Kypcax. Korna
n300peu TeJleBUIeHUE, TOBOPUIIU, YTO TeaTp
ympeT. Ho npamMatuueckuii Teatp He ymep, ore-
pa Kak dJIMTapHOe UCKYCCTBO TOXE HE yMepJia,
HECMOTpPsI Ha TO YTO €CTh MHTEPHET U TeJEBU-
neHue. B Oynmyiem kinaccuyeckoe mpernojgaBa-
HUE, HECMOTPS Ha WJUTIO3UIO JIETKOCTU TUCTaH-
LIMOHHOTO O0OYy4YeHUsI, OCTaHEeTCS NOCTAaTOYHO
LIEHHBIM.

[Ipennonarato, 4ro MoAa Ha yaajgeHHOE
0o0pa3oBaHUe COXpAaHWUTCS B OJMKaillue He-
CKoJibKo JieT 1 B Poccuu, 1 Ha 3anane, a moTom
HacTynuT pasodapoBaHue. He Bce, KoHe4HO,
HO MHOTME M3 MOJYYEHHBIX OHJAlH 3HAHWI
OKaxyTcsl HedyHAaMEHTaJIbHBIMU M B 3Ha-
YUTEIbHOW Mepe HEYCBOEHHBIMU, OCOOCHHO
JIS1 TIEPBOKYPCHUKOB. [loaTomy s1 GBI Toco-
BETOBAJI OYAYIIMM CTYACHTAM U UX POAUTEIISIM
HE YBJIEKAThCS 3TUM YPE3MEPHO U HCIOJIb30-
BaTb MHTEPAKTUBHOCTb, JMCTAHIIMOHHOCTH
U TIpoYMe HOBOMOJHBIC SBICHUS C YMOM
Y OCTOPOXKHOCTBIO.
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We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
is now available.

In this edition, we look at important developments in
The arbitration in 45 jurisdictions over the past year, including

Baker McKenzie new legislation, institutional rules, and key cases.
International

Arbitration Yearbook This year’s edition includes a special feature on diversity
in arbitration.

globalarbitrationnews.com/international-arbitration-yearbook-2 www.bakermckenzie.com
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