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OT PEOAKLINN

Vladimir Khvalei
Russian Arbitration Association,
Chairman of the Board

Dear friends,

I am glad to introduce the third, November edition of Arbitration.Ru. With this edition you will find a very
extensive and unique survey made by the RAA on recognition and enforcement of foreign arbitral awards in
Russia. The RAA working group has collected data on all Russian enforcement cases in the last 10 years and
came up with a very sophisticated and unprecedented analysis on issues of enforcement under the New York
Convention.

Further, following our tradition, we will devote the November edition to Hong Kong as a place for arbi-
tration and HKIAC as the leading arbitration institution there. As we informed you in October, the HKIAC
had applied to get a “license” from the Russian Government for administering arbitration disputes in Russia,
however, the decision has not yet been taken. At the time I am writing this piece, there are no news on this
yet, as the Russian Ministry of Justice is finalizing the criteria by which foreign arbitration institutions shall
be considered as “having a recognized international reputation.” Whether the Ministry of Justice finds that
HKIAC has such reputation or not, is bound to be news No 1 in the Russian arbitration community. Thus,
providing more information about the HKIAC would certainly benefit all.

AMutpuii ApTioxoB,
rnaBHbIM pegakTop Arbitration.ru

...Cmapuk & mope 3aKuHy1 Hegoo,

Ilpuwen Heeo0 c 3010mor0 pblOKOII.

Moneum puibka: « Beinycmu Ha oo,

Tpu meoux peuienus ucnoano

JKuBu TTyIIKMH CeroaHs M 3Haii OH o cyiectBoBaHUM Hbio- IOpKCKO# KOHBEHIIMHY, BO3BMOXKHO, UMEHHO
TaKMMHU CJIOBaMM Hadaj Obl CBOIO 3HAMEHUTYIO CKa3Ky. XOTs IF¢HHMAJbHBIN 03T HABEpHSKa IIpeIBUOCI
MPOOJIEMEI, CBSI3aHHBIE C OYIYIIMM MCITOJITHEHEeM apOouTpakHEIX pereHnit. Enre B 1820 roxy oH mmucair:

Hckamenv Hogbix 6newamaenui,

A eac bedxcan, omeuecku Kpasi...

Bot u MBI u36panu apOUTpaKHBIM LIEHTPOM 3TOTO HOMEpa He POAHbIE Kpasl, a UyXke — TOHKOHICKUE,
oMBIBaeMbIe Bogamu Mopeit FOro-BocrouHoii A3un. A B 9TUX BoJaXx IUIaBalOT, KaK MBI 3HaeM, CaMbIe pa3HBIC
PBHIOKU — KaK C MaJIeHbKOM, TaK U C 00JIbIIION OYKBHI.

ITpustHOTO YTEHMS!
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NEWS | THE NEW RAA STUDY ON APPLICATION OF NYC IN RUSSIA

THE NEW RAA STUDY ON APPLICATION
OF THE NEW-YORK CONVENTION
IN RUSSIA DURING 2008-2017

Roman Zykov

Chair of the Working Group
Secretary General, RAA
Managing partner,

Law firm MANSORS

6 | Arbitration.ru

Arbitral Awards, 1958 (New York) celebrates its 60th anniversa-

ry in 2018 (“Convention™). Since its inception, 159 Contracting
States have joined the Convention. The USSR ratified the Convention
on 22 November 1960. The Russian Federation, as a successor of the
USSR, continues to be a Contracting State.

The Convention introduced a universal mechanism for the recogni-
tion and enforcement of foreign arbitral awards, which shall apply uni-
formly in all Contracting States.

The Convention sets out the exhaustive list of grounds, which the na-
tional courts may apply for rejecting the recognition and enforcement of
foreign arbitral awards. The grounds are listed in Article V of the Con-
vention and are duplicated in Article 36 of the Russian International
Arbitration Law. Article V of the Convention is also partly duplicated in
Atrticle 244.1 of the Code of Commercial Procedure (“APK”).

There is a significant body of legal research on the application of the
Convention in Russia. However, this study represents the first time when
it is being studied through the prism of Russian case law. The Working
Group of the Russian Arbitration Association has analyzed all cases decid-
ed in the past 10 years, which relate to the application of the Convention.

This study (“NYC Study”) was commenced over a year ago and com-
prised three (3) stages. To begin, we identified approximately 700 court
rulings of the first, appeal and supreme instances, in which the courts
applied Article V of the Convention or related national legal norms in
determining the recognition and enforcement (“R&E”) of the foreign ar-
bitral award. The approximately 700 court rulings were deducted to 472
R&E cases arising out of 472 foreign arbitral awards. Each court ruling
was analyzed in accordance with 45 parameters, such as date of the arbi-
tral award, date of the R&E application, date of the first instance ruling,
number of instances, results per instance, date when the R&E was granted
or rejected, nationality of the claimant, names of the parties, seat of the
arbitration, arbitration rules, applicable law, subject matter of the dispute,
awarded amounts and currency, number and names of arbitrators, num-
ber and names of state court judges in each instance, geography of state
courts, requested and granted grounds under Article V of the Convention,
and the final result of the R&E application. We entered all extracted data
into a master table, which comprised over 21,000 elements in total.

The Convention on the Recognition and Enforcement of Foreign




I THE NEW RAA STUDY ON APPLICATION OF NYC IN RUSSIA |

At the initial stage, the Working Group that carried
out the case law analysis comprised Oleg Todua, Ma-
rina Zenkova, Dmitriy Laverychev and Irina Maisak
(White & Case LLP) who analyzed cases from the
years 2017 and 2016; Dmitry Samigullin and Afina
Lesnichenko (RBL | GRATA International) — cases
from 2015; Anton Alifanov (Dentons) — 2014; Na-
talya Dvenadtsatova (VLawyers) — 2013; Mikhail
Samoylov and Natalya Andreeva (Egorov Puginsky
Afanasiev and Partners) — 2012; Sergey Petrachkov
and Asiyat Kurbanova (ALRUD) — 2011; Marina
Akchurina and Ksenia Khanseidova (Cleary Got-
tlieb Steen & Hamilton LLP) — 2010; Grishchenk-
ova Anna and Irina Suspitsyna (KIAP) — 2009; and
Anastasia Rodionova — 2008.

To ensure accuracy, the case search was done
through two legal data bases, which were kad.arbitr.
ru and Consultant Plus. The cases have been cross
checked to ensure that the gathered data is accurate
and complete. It should be noted that the existence
of publicly available case law databases in Russia is, in
itself, a great achievement because it improves court’s
transparency and makes case law accessible to anyone.

The second stage of the NYC Study focused on
coding the data to make it machine readable. Though
it was a time-consuming exercise, the result enables
us to handle a broad range of data types.

At the final stage, we built models for correlated
data and visualized them. Practically, these models
enable us to describe the court practice and tenden-
cies in the application of the Convention in Russia.
For example, we can show how amounts in dispute
affect Russian court decisions; which courts and
judges are arbitration friendly; the judges whose ru-

Average Number of Court Instances per Year

2,18

1,46
1,28 122 1,31 1,30
I I I 1,11 I
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Most disputes arose out of the Sale of Goods contracts (341
cases); Services agreements (39 cases); and various Financial
agreements (30 cases), followed by Lease, Transportation,
Ship Building, SPAs, IPR and other types of contracts.

lings are successfully appealed; and the ratio of suc-
cessful cases per instance.

This is a whole new place to go with numbers,
but this NYC Study is just scratching the surface. As
more data comes in, we now have a better context
to explain what these numbers really mean by com-
paring the cases, judges, outcomes and many other
factors. In a few years, this NYC Study can be used to
consider how things have changed in Russia by com-
paring the measurements and conclusions drawn in
this study. This work will continue with the annual
updates published at www.newyorkconvention.ru.

We are glad to present the English version of the
study in the Annex to the current issue of Arbitration.ru.

The Russian Arbitration Association is very grate-
ful to Kirsten Cox for her work on this Study.

The R&E applications are filed
with the courts of first instance
and can be appealed to the
courts of second instance and
ultimately to the Russian
Supreme court.

The average number of instan-
ces for obtaining final rulings
on the recognition and enforce-
ment differs from year to year,
which is shown in Chart.

1,36
1,16

2015 2016 2017
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NEWS | MSU TEAM WINS FDI MOOT

LOMONOSOV MOSCOW STATE

UNIVERSIT

'Y TEAM WON THE BIGGEST

COMPETITION IN INVESTMENT

ARBITRAT

n 11 November in Stockholm three arbitra-
Otors unanimously recognized Lomonosov

Moscow State University Team to be the
winner of the global final of the most prestigious
competition in the sphere of investment arbitration
(FDI Moot).

The Competition has been held for 10 years with
the teams of more than 100 universities worldwide,
including Harvard University, King’s College and
Sorbonne, taking part in it. Russian team for the first
time in history wins FDI Moot.

During this Competition the teams represent the in-
terests of the foreign investor and the State on all stag-

ON (FDI MOOT)

es of arbitration: starting from preparation of written
submissions to presenting them to the tribunals. The
subject-matter of this year dispute was the annulment
by the State of a 80-year concession for the rights to
exploit rare earth metal in connection with the alleged
pollution of the environment, as well as jurisdiction
of the tribunal to consider the claim of the company
whose major shareholders were the citizens of the host
State and a fund consisting of unknown beneficiaries.
Lomonosov Moscow State University Team de-
feated all the competitors in global rounds taking place
in Stockholm. In the final round arbitrated by Lauren
Aguiar (Skadden), James Hope (Vinge) and Kristoffer

8 | Arbitration.ru



Lof (Mannheimer Swartling), Lomonosov Moscow
State University Team won over the strongest team
from University of Montevideo. Earlier the Team be-

MSU TEAM WINS FDI MOOT | NEWS

came the winner of the preliminary rounds (premoots)
in Warsaw, Paris and St. Petersburg.

Lomonosov Moscow State University Team con-
sisted of Zoya Karpova, Igor Kirillov, Aglaya Melnik
and Nataliia Soldatenkova. Aglaya and Igor were also
individually awarded and recognized among the best
speakers of the Competition, while Igor was also rec-
ognized as the best advocate in the final round. The
Team was coached by Victoria Volgina (Baker Mc-
Kenzie) and Veronika Lakhno (Egorov Puginsky Afa-
nasiev & Partners).

This year has become phenomenally successful
for Russian teams in the framework of this Competi-
tion. MGIMO University team placed 4%, HSE team
placed 5", St. Petersburg State University team was
awarded for one of the best written memorials.

Russian companies and Russia more often become
parties to investment disputes and now one can be sure
that the protection of their interests is safe hands!

Lomonosov Moscow State University Team ex-
presses gratitude to its sponsors: Tomashevskaya &
Partners, law offices “Attorneys and Business” and
also to those who personally supported the Team dur-
ing the Competition.

Contact details:

Victoria Volgina — victoria.a.volgina@gmail.com

Veronika Lakhno — lakhno.veronika@gmail.com

bmpanies and Russia more often become partigtc\jnvestment disputes and now one can be sure that the protection
i - " i

erests is in safe hands! = — > »
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ANALYTICS | PUBLIC POLICY EXCEPTION UNDER THE NYC "

UcTouHuk: photogenica.ru

ILLEGALITY AND PUBLIC POLICY AS
CONSIDERED IN RBRG TRADING (UK)
LIMITED V SINOCORE INTERNATIONAL
CO. LTD. [2018] EWCA CIV 838

The English Court of Appeal has recently considered the
scope of the public policy exception to the enforcement
of foreign arbitral awards in RBRG v Sinocore. Its decision
provides a timely reminder of the English courts’ non-
interventionist approach and the deference they will give
to findings made by foreign tribunals.

Francis Greenway
Senior Associate, WilmerHale, The Iegal framework
London In England and Wales, the provisions of the New York Convention

(NYC) dealing with the recognition and enforcement of foreign arbi-
tral awards have been enacted in sections 100-104 of the Arbitration

10 | Arbitration.ru



I PUBLIC POLICY EXCEPTION UNDER THE NYC |

look at a broad range of factors when assessing wheth-
er a claim should proceed, including: (i) the purpose
of the rule that is said to have been transgressed; (ii)
other public polices which may be impacted by deny-
ing the claim; and (iii) whether it is proportionate to
deny the claim.

These developments in domestic public policy
relate to substantive English law claims (as distinct
from claims for enforcement of foreign arbitral
awards), but are an important backdrop to the deci-
sion in RBRG v Sinocore, for the reasons discussed
below.

RBRG v Sinocore:
the background

The facts of the dispute were as follows:

In April 2010, RBRG and Sinocore entered into
a sale contract, under which RBRG agreed to pur-
chase steel coils from Sinocore. The contract was
governed by Chinese law and contained an arbitra-
tion agreement providing that any disputes were to be
determined by CIETAC arbitration in China.

The sale contract required the goods to be shipped
from China to the Netherlands any time before the
end of July 2010. The parties also agreed that RBRG
would be entitled to inspect the goods prior to or at
the time of loading.

The sale contract provided that RBRG was to
make payment by irrevocable letter of credit, to be
opened in strict conformity with the terms of the sale
contract. Rabobank accordingly issued a conforming
letter of credit for RBRG.

Subsequently, on instruction from RBRG, Rabo-
bank unilaterally amended the letter of credit by
changing the shipment date, from the contracted pe-
riod to 20-30 July 2010.

On 5-6 July 2010, the goods were loaded on a ship
in China and genuine bills of lading were issued. The
vessel departed China on 7 July, and Sinocore sent a
shipping advice to RBRG which stated that the date
of the bills of lading was 6 July 2010.

However, when requesting payment under the let-
ter of credit, Sinocore presented forged bills of lading
dated 20-21 July. It seems this was done to comply

ANALYTICS

with the purported amendment RBRG had made to
the shipment period in the letter of credit.

The Dutch courts issued an injunction prevent-
ing Rabobank from paying against the forged bills.
Sinocore subsequently terminated the sale contract,
alleging repudiatory breach by RBRG, and sold the
goods to a third party at a reduced price.

RBRG commenced arbitration proceedings in
China for the alleged breach by Sinocore of the in-
spection provision in the sale contract. Sinocore
counterclaimed, on the basis that RBRG’s unilat-
eral amendment to the shipping period in the letter
of credit breached the sale contract. Although it was
not disputed that the bills were forgeries, the tribunal
made an award in favour of Sinocore and dismissed
RBRG?’s claims. The tribunal held that the funda-
mental cause of the termination of the sale contract,
and of Sinocore’s failure to obtain payment, was the
amendment to the letter of credit, not the forged bills.

Sinocore sought and obtained permission from the
English court to enforce the tribunal’s award in Eng-
land. RBRG then applied to the English court, under
section 103(3) of the Arbitration Act 1996, to have that
decision set aside, on the basis that enforcement of the
award would be contrary to public policy as a result of
Sinocore’s fraudulent conduct. At first instance, Phil-
lips J found for Sinocore and RBRG appealed.

RBRG v Sinocore:

law and application

On appeal, RBRG’s key arguments on illegality were
that:

Phillips J should have applied the test in Patel v
Mirza to Sinocore’s illegal conduct. Had he done so,
he would have concluded that the award should not
be enforced.

Phillips J was wrong to find that Sinocore’s claim
was not based on its own illegality. Sinocore failed to
obtain payment because it presented forged bills.

Hamblen LJ, in the Court of Appeal, began by sur-
veying the authorities in relation to section 103(3),
and helpfully restated the key principles that will be
applied by the English courts in such circumstances.
They include the following:

November 2018, N3 | 11
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Act 1996. Those sections give the English courts a
domestic statutory basis to recognise and enforce
awards made by tribunals seated in other NYC states.

Atrticle V of the NYC provides that the recognition
and enforcement of awards may be refused in certain
circumstances. Those grounds for refusal are enacted
in section 103 of the English Arbitration Act. Under
section 103(3) of the Arbitration Act (reflecting Arti-
cle V(2)(b) of the NYC), English courts may refuse to
enforce awards if it is contrary to public policy to do so.

Public policy and illegality
in English law disputes

Public policy is a troublesome concept. It is neces-
sarily open-ended, and defies attempts to distil from
it clear or comprehensive principles. It is also not im-
mutable: it ebbs and flows with the times — what is
censured today, as being against the public interest,
may be condoned tomorrow. Needless to say, such a
fluid doctrine can be misused and is therefore treat-
ed with caution by the judiciary. These concerns in-
spired Borrough J’s famous metaphor of public pol-

PUBLIC POLICY EXCEPTION UNDER THE NYC I

icy as an unruly horse: “once you get astride it you
never know where it will carry you”.

In commercial disputes governed by English law,
public policy considerations arise most often as a de-
fence against contractual claims tainted by illegality.
The circumstances in which the defence applies are
wide-ranging, but include where the formation, pur-
pose or performance of a commercial contract is ille-
gal. The illegality can arise from breach of statute or
common law and does not need to amount to crim-
inality — fraud in the tort of deceit, for example, is
sufficient to engage the public interest. If the court is
satisfied that allowing the claim is contrary to public
policy, the effect is that the claimant cannot obtain
any order from the court.

The domestic English law in this area is complex,
reflecting the wide-ranging nature of the doctrine of
public policy. It has also recently undergone signifi-
cant change. The Supreme Court, in Patel v Mirza',
set a new standard for assessing whether a substan-
tive claim should be denied on the basis of illegality.
Following Patel the approach is now (in summary) to

' [2016] UKSC 42.

Bart Everson. "Find this property owner"
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I PUBLIC POLICY EXCEPTION UNDER THE NYC |

It is legitimate for the court to take account of the
underlying contract on which the award is based.
Subject to the principles set out below, if the underly-
ing contract is in itself contrary to public policy then
enforcement may be refused.

However, the public policy ground in section
103(3) should be given a restrictive interpretation.
The wording of section 103 does not require the court
to refuse enforcement in every case. Moreover, there
is a strong competing public policy interest in favour
of giving effect to the purpose of the NYC and the
finality of arbitral awards.

Where the arbitral tribunal has considered the ille-
gality said to give rise to public policy concerns under
section 103(3), and dismissed it, there will be a very
strong presumption against going behind the tribu-
nal’s factual findings and reopening the facts of the
case.

Where the tribunal has found that there is no ille-
gality under a foreign governing law, but there is il-
legality under English law, enforcement will only be
refused where international public policy is engaged.
In other words, matters that go beyond the merely
domestic and engage basic and universal considera-
tions of legality and morality.

The degree of connection between the claim sought
to be enforced and the illegality must be assessed —
the greater the connection, the more carefully the
courts will need to consider whether to enforce.

Patel v Mirza is authority for whether a substantive
claim should be denied because of illegality. It is not
authority for whether an arbitral award should not be
enforced under section 103(3). While similar factors
to those in Patel may be considered when assessing
illegality under English law, they are not the same.

The application of those principles to the facts
here led to the appeal being dismissed for the follow-
ing reasons:

The Patel test did not apply, so RBRG’s argument
on that ground fell away.

The tribunal found that the fundamental cause of
the loss was the amendment to the letter of credit;
not the forged bills. RBRG’s argument that the cause
of the loss was in fact the forged bills required the
court to go behind the tribunal’s findings which it
could not do.

ANALYTICS

The degree of connection between the illegality
and the underlying claim, and the nature of the ille-
gality, was insufficient to engage international pub-
lic policy. The court noted in particular that: (i) the
sale contract itself was not illegal under English or
Chinese law; (ii) the illegality was at most attempt-
ed fraud since RBRG had not been deceived — they
received the shipping advice stating the correct date
of shipment; and (iii) Sinocore was never paid under
the forged bills and did not claim payment on that
basis — instead, it claimed for losses for a prior breach
of contract (the amendment).

Even if public policy were engaged, the judge held
that any public policy considerations were clearly
outweighed by the interests of finality.

Finally, for good measure, the judge also held that
the same conclusion would have been reached even
under Patel because the illegality was not central, but
collateral to the claim.

Conclusion

At atime when English domestic law on public policy
and illegality is changing, the courts have reaffirmed
the narrow scope of the public policy exception un-
der the NYC to the enforcement of foreign arbitral
awards. The restrictive approach by the English
courts to public policy under section 103 of the Ar-
bitration Act preserves the public interest by ensuring
that, where parties have agreed to a final and binding
process of arbitration, the courts will seek to uphold,
and trust, that process to the fullest extent possible.
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HKIAC — NEW RULES

On November 1, 2018, the Hong Kong International
Arbitration Centre (HKIAC) is launched its new
Arbitration Rules (the Rules). The Rules were approved
by the HKIAC Rules Revision Committee which was
chaired by Nils Eliasson. The following amendments
to the Rules are worth special attention.

Alfiya Sailaubaeva Communication and Time limits

The communication and calculation of time limits in the Rules were de-
scribed in much more detail. The most significant amendment here-
of concerns the recognition of the secured online repository as a valid
means of service. From now on any written communication shall be
deemed to be received by a party, arbitrator, emergency arbitrator or

14 | Arbitration.ru
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HKIAC, ifuploaded to any secured online repository
that the parties have agreed to use' (their own reposi-
tories or a dedicated repository provided by HKIAC).
Among other significant changes, there is a provi-
sion under which the tribunal must notify the parties
and HKIAC of the anticipated date of delivering an
arbitral award after the arbitration is closed. This date
of rendering the award shall be no later than three
months from the date when the entire proceedings
or the relevant phase of arbitration were announced
closed?. By this provision HKIAC gives grounds to
expect less time-consuming or delayed awards.

Third party funding

Furthermore, a block of new provisions relating to
the disclosure of the third-party funding (“TPF”) was City: Hong Kong
added to the Rules. Accordingly, in case of the ex- Country: Autonomous territory in People’s
istence of any funding agreement and the identity Republic of China
of any third-party funder the relevant information Year: 1514 year
should be disclosed from the very beginning — in Area: 1104 km?
the Notice of Arbitration®. The tribunal shall be duly Population: 7 336 585 people
notified of any changes concerning a funding agree- The highest point: The International
ment or the identity of the third-party funder*. TPF Commerce Centre 484 m, 118 floors
arrangements are also taken into account when the Sight: The statue of the” Big Buddha”. “Big
tribunal determines costs of the arbitration®. When it Buddha” in Hong Kong is the world’s largest
comes to the confidentiality issues, it is now permit- overall statue of a god located in the open
ted to disclose arbitration-related information to the air. It is located on the top of Mount Muk
existing or potential funder in the Rules®. Yue and symbolizes stability, peace and
prosperity.
23-meter and 20-ton Buddha was installed

|nterim Measures and here in 1973 on a giant 3-level podium.

. At its 2" |evel, there is a museum in which
Emergency Rellef you can contemplate drawings and ceramics
Interim Measures have met wider regulation. A par- with images reflecting the life of the god.
ty to a HKIAC arbitration should exercise caution If physical conditions allow, it is worth to
when requesting interim measures, because of the overcome 260 steps to see the statue near.
risk to pay the costs and damages in case the tribunal Arbitration Institute: Hong Kong
determines that such measures should not have been International Arbitration Centre - “HKIAC”
granted’.

ibid Article 3.1. (e)

ibid Article 31.2 The same effect may occur in the event the Emer-

1

2

> ibid Article 4.3. (i) gency Relief'is requested by a party prior to the con-
* ibid Article 44.3 stitution of the arbitral tribunal?.

> [bid Article 34.4

¢ ibid Article 45.3 (¢)

7 ibid Article 23.8 8 ibid Schedule 4.1
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Procedural changes

The tests for the joinder of additional parties and con-
solidation of arbitrations were expanded and brought
in line with the test of commencement of a single ar-
bitration under multiple contracts. Notably, HKIAC
was expressly granted the power to appoint the tribu-
nal with or without regard to any party’s designation
where an additional party is joined to the arbitration
before arbitral tribunal is constituted®. Same applies
to the consolidation procedure when HKIAC itself
shall appoint the arbitral tribunal in respect of the
consolidated proceedings.!?

New provisions in respect of the concurrent pro-
ceedings were also included to allow the conduct of
multiple arbitrations at the same time, or one imme-
diately after another, or suspension any of those ar-
bitrations until after the determination any of them!!.

The Early Determination Procedure was also intro-
duced to expressly allow an arbitral tribunal to de-
termine a point of law or fact in a summary fashion,
provided that certain conditions are met'2. The arbi-
tral tribunal shall make such order or award within 60
days from the date of its decision to proceed!.

Mediation

It was also directly prescribed that the parties may
pursue alternative means of dispute settlement after the
commencement of the arbitration and resume the
proceedings upon a party’s request'. This is to say
that once an arbitration started it may take a pause
for mediation procedures and then re-start itself.

To conclude, the new Rules of HKIAC are aimed
to achieve more efficiency in arbitration and to meet
the current needs for emergency relief and third-par-
ty funding. The time limits intend to expedite the
proceedings while the growing responsibility of the
parties may give additional guarantees.

® ibid Article 27.13

1 jbid Article 28.8

! ibid Article 30

12 http://hkiac.org/news/working-group-session-hkiac-rules-revision
% ibid Article 43.6

' jbid Article 13.8
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Official Launch of Prague Rules
in cooperation with Global
Arbitration Review

Date: 14 December 2018

Venue: Prague, the Czech Republic
Time: 09.30-18.00
Language: English

Discussion topics:

— Horses for courses: common law vs. civil law procedure in
international arbitration

— Is the sky the only limit? Discovery and e-discovery in arbitration
— Lie to me. Fact witnesses vs. documentary evidence: can a paper lie?
— How much loaded guns contribute to the truth? Party appointed

vs. tribunal appointed experts

— Showing a sphinx face. Limits of the tribunal’s role in fact findings
— No place for old men? Jura Novit Curia in international arbitration
NB. The Conference will be concluded by a signing ceremony of the
Prague Rules, a group photo of the delegates in a historical place
in Prague and the Reception
For sponsorship opportunities please contact to
alexandra.brichkovskaya@arbitrations.ru
Register now http://gar.live/prague2018
www.praguerules.com
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HKIAC MEETS ARBITRATION.RU

Karen Tan,
Business Development Director
at HKIAC

Hong Kong International Arbitration Centre
(HKIAC) was the international arbitration institution
that applied for the permission from the Russian
Government to administer arbitration proceedings
in Russia. (Arbitration.ru covered this topic in the
previous issue). Following the launch of the HKIAC
new arbitration rules (see this issue), we offer our
readers a first-hand interview with the management
of this renowned institution.

What makes Hong Kong different from the other popular places of
arbitration?

Known as “Asia’s world city”, Hong Kong has long been a pioneer of
international arbitration in Asia, with a long standing and ever-growing
commitment to the field. Such commitment has led the region in mul-
tiple ways; for example, Hong Kong was the first major jurisdiction in
Asia to base its arbitration legislation on the 2006 UNCITRAL Model
Law; Hong Kong was the first jurisdiction in Asia to devolve default ap-
pointment powers from the court to an arbitral institution; Hong Kong
is the only Asian jurisdiction to expressly recognise emergency relief as
enforceable whether issued in or outside of Hong Kong.

Hong Kong benefits from a mature, pro-arbitration judiciary made up
of specialist arbitration judges, and a court of final appeal comprised of
permanent senior Hong Kong judges and non-permanent senior judges
from other common law jurisdictions. Together these judges have pro-
duced consistently non-interventionist case law that demonstrates both
Hong Kong’s understanding of, and support for, the arbitral process.

What is the influence of Mainland China laws and court practice in
HK court?

The National People’s Congress through the Basic Law authorises
Hong Kong to exercise a high degree of autonomy directly under the
Central People’s Government. Hong Kong enjoys executive, legisla-
tive and independent judicial power, including that of final adjudica-
tion, in accordance with provisions of the Basic Law. Although foreign
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affairs relating to Hong Kong are the responsibility
of the Central People’s Government, Hong Kong
is authorised to conduct relevant external affairs on
its own in accordance with the Basic Law. The Cen-
tral People’s Government is also responsible for the
defence of the Hong Kong, but the responsibility of
maintaining public order in Hong Kong is a matter
for its government.

In 1997, China extended its membership of the
New York Convention to Hong Kong. As a result,
arbitral awards made in Hong Kong are enforceable
in all 156 New York Convention contracting states.
Under the 1999 Arrangement Concerning Mutual
Enforcement of Arbitral Awards Between the Main-
land and the Hong Kong SAR) (the “Arrangement”),
awards made in Hong Kong are enforceable in main-
land China and vice versa on terms that largely mir-
ror those in the New York Convention.

Hong Kong awards are treated as foreign awards
in China and the Chinese courts have established a
reporting system under which only the Chinese Su-
preme Court has the authority to refuse enforcement
of a foreign award. Under the Arrangement, recog-
nition by the Chinese courts is not required for the
enforcement of a Hong Kong award, whereas recog-
nition is a precondition to the enforcement of other
foreign awards in China.

Hong Kong awards maintain a strong track record
of enforcement in China. The excellent enforcement
record is a key reason why Hong Kong has long been
a top choice among foreign parties when selecting a
venue to arbitrate with Chinese parties.

Do you follow the fate of your awards and how
they are enforced in other countries?

HKIAC does not officially follow the fate of its
awards once the arbitration concludes. However, in
practice within the secretariat, HKIAC keeps careful
track of cases which are reported in court judgements
where parties seek to set aside the award or resist en-
forcement. More information about enforcement of
awards in Hong Kong could be found at: http://www.
hkiac.org/about-us/statistics/enforcement-awards.

What makes HKIAC different from the other arbi-
tration centres, like SIAC or ICC?

18 | Arbitration.ru
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The 2013 HKIAC Administered Arbitration Rules
have been widely regarded as one of the market-lea-
ding set of rules with a number of innovative provi-
sions, such as the availability of two options to pay
arbitrators’ fees, leading HKIAC to receive a nomi-
nation for a GAR award in 2014. In August 2017, the
HKIAC launched a rules revision process to consider
amendments to the 2013 HKIAC Administered Ar-
bitration Rules (“2013 Rules”), having regard to the
latest trends in international arbitration, feedback
from users and HKIAC’s past case management ex-
perience. Under its 2018 rules, the HKIAC has
sought to maintain its “light touch” approach, seek-
ing to facilitate effective institutional involvement
within a framework that recognises the importance
of party autonomy. It is well-established practice in
international arbitration for a tribunal secretary to be
appointed to assist an arbitral tribunal, particularly in
large and complex matters. Intergovernmental arbi-
tral institutions such as the Permanent Court of Ar-
bitration, the International Center for the Settlement
of Investment Disputes and the Iran-United States
Claims Tribunal offer tribunals assistance through
their permanent legal staff. HKIAC is the only inter-
national commercial arbitral institution to provide
such a service.

Hong Kong is often described as a jurisdiction
open to Russian business. Do you have Russian
parties in HKIAC? Is there an increase or fall in
their numbers in recent years?

HKIAC has taken a number of measures to strength-
en it’s position to handle disputes involving Russian
parties. HKIAC has been closely monitoring arbi-
tration-related developments in Russia as the new
Russian arbitration laws (which came into force on
1 September 2016) require arbitral institutions (in-
cluding foreign institutions) to obtain a license from
the Russian government if they wish to administer
cases seated in Russia or corporate disputes concern-
ing Russian companies.

Do you have in your list Russian arbitrators? How
often they are appointed?

The HKIAC’s Panel and List of Arbitrators now in-
clude 30 Russian-speaking arbitrators. We have yet
not appointed any Russian arbitrators.


http://www.hkiac.org/about-us/statistics/enforcement-awards
http://www.hkiac.org/about-us/statistics/enforcement-awards
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What model of remuneration for arbitrators is
chosen more often? Is it ad valorem or hourly
based? What does it depend upon?

HKIAC offers parties the ability to foresee and con-
trol the costs of their arbitration by expressly offering
parties a choice to determine the arbitral tribunal’s
fees — either by reference to agreed hourly rates or on
the basis of the amount in dispute. If the parties fail
to agree on the choice of a fee method with a time pe-
riod, the tribunal’s fees will be determined by hourly
rates. Since the introduction of the dual-fee options,
we have seen more parties opting for hourly rates ver-
sus ad valorem.

What is the HKIAC position with regard to an-
ti-Russian sanctions? Have you face these issues
already when administering disputes with the
Russian companies in the sanction list?

INTERVIEW

Hong Kong has imposed no sanctions against Russia.
As a result the ability of HKIAC to administer Rus-
sian-related disputes is not affected by the Western
sanctions in any way.

We know that HKIAC applied for getting permis-
sion from the Russian Government to get a sta-
tus of “licensed” arbitration institution. What are
your expectations regarding Russian market?
There have been increased interest in Hong Kong
and HKIAC from the legal and business commu-
nity in Russia and several Russian companies have
already started to include HKIAC clauses in their
contracts. In is conceivable that there will soon be
a marked increase in the number of Russian disputes
being submitted to HKIAC in Hong Kong, turning
the city into the preferred destination for Russia to
turn east.

XI|

ANNUAL
INTERNATIONAL
CONFERENCE

Law Firm Management

Topics will include:

-New products and destinations

-Compliance in the law firms: does the
shoemaker’s son go sometimes barefoot?

- Don't wait for new business to come -
make it happen

-Next generation of partners

«New ideas about law firm financial
performance: how lawyers will make
money in the future

http://iba-Ifm.ru/en/registration/

7 December, 2018

Radisson Royal Hotel, Moscow

November 2018, N¢3 | 19



ANALYTICS | BAKER MCKENZIE ON HONG KONG LAW | m—

HONG KONG:
LEGISLATION AND RULES

quer Legislation
MC KenZie_ Arbitrability of disputes relating to intellectual property
I

rights (“IPRs”)
Can disputes relating to IPRs be finally resolved by arbitration? This
question is often encountered because IPRs are meant to be enforceable
against the world at large, whereas arbitral awards only operate to bind
the parties to the arbitration. In many jurisdictions, therefore, disputes
concerning the validity of IPRs for example, are deemed non-arbitrable
(ie, not susceptible to being finally resolved by arbitration).
-~ In a significant step taken by the Hong Kong Legislative Council in

3 =" 2017, with effect from 1 January 2018, amendments to the Hong Kong

\m/ . Arbitration Ordinance, Cap. 609 confirm that under Hong Kong law,
— ‘ b ¢ all disputes relating to IPRs would be deemed arbitrable between the

’ parties to a dispute and any arbitral award touching upon IPRs will not
Paul Teo! be contrary to public policy only because it concerns a dispute relating
to IPRs. These reforms are part of the government’s continuing efforts
to enhance Hong Kong’s attractiveness as an arbitration hub.

These amendments apply to any type of dispute relating to any IPRs,
irrespective of whether they are protectable by registration or whether
they are registered or subsist in Hong Kong. Accordingly, parties to an
arbitration relating to IPRs can now be assured that the Hong Kong
courts will not set aside or refuse the recognition and enforcement of
awards only because they involve disputes over IPRs. These include
(without limitation) disputes involving: (i) the enforceability, infringe-
ment, validity, ownership, scope or duration of IPRs; (ii) a transaction
in respect of IPRs; or (iii) any compensation payable for IPRs.

Philipp Hanusch?

' Paul Teo is a chartered arbitrator and partner in Baker McKenzie’'s Hong Kong office and leads the Firm’s Arbitration Practice in Greater
China. He handles disputes related to corporate and commercial transactions, energy, mining and resources, infrastructure and construc-
tion, offshore and marine, and telecommunications.

Philipp Hanusch is a senior associate in Baker McKenzie’s Hong Kong office. His practice focuses on international commercial arbitra-
tion. Philipp has represented parties in arbitrations under the ICC Rules, HKIAC Rules, CIETAC Rules, Vienna Rules, ICDR Rules and
UNCITRAL Arbitration Rules.
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Third-party funding (“TPF”) for arbitrations in
Hong Kong

In another significant development, on 23 June 2017,
the AO was amended to permit and set out the legal
framework for employing TPF for arbitration (and re-
lated court and mediation) proceedings in Hong Kong.
Further amendments are expected to come into effect
by mid- 2018 that would permit TPF for arbitrations in
Hong Kong subject to appropriate measures and safe-
guards. We discuss this topic in detail in Section C below.

Institutions, rules and
infrastructure

HKIAC

HKIAC is currently in the process of revising its 2013
Administered Arbitration Rules. The revised rules
are expected to come into effect on 1 May 2018.
The proposed revisions are intended to enhance the
current regimes on multiparty and multicontract
arbitrations (eg, by broadening the grounds for per-
mitting joinder) and introduce, among other things:
(i) provisions relating to the disclosure of TPF; (ii)
provisions expressly allowing parties to pursue oth-
er means of dispute settlement after commencement
of the arbitration (eg, arb-med-arb); and (iii) default
procedures for the conduct of multilingual proceed-
ings. HKIAC is still considering whether to adopt ex-
press provisions for the early dismissal of manifestly
unmeritorious claims and defenses. Such provisions
were recently introduced under the latest rules of
SIAC (in 2016) and the SCC (in 2017).

The proposed revisions seek to incorporate HKI-
AC’s experiences in administering the rules and
some of the more relevant arbitration developments
taking place in Hong Kong and globally. The revi-
sions are intended to further enhance the efficiency
and effectiveness of arbitrations administered under
the HKIAC Rules.

CIETAC Hong Kong Arbitration Center

On 1 September 2017, CIETAC Hong Kong pub-
lished its Guidelines to Third-Party Funding in Ar-
bitration. These Guidelines set out various principles
of practice and conduct that CIETAC Hong Kong

ANALYTICS

expects parties and arbitrators to observe in respect of
CIETAC Hong Kong-administered arbitration pro-
ceedings where there is or may be an element of TPF.
The Guidelines are useful, as they identify and deal
with some of the key issues that can arise. For exam-
ple, the Guidelines recommend that a party seeking
funding should carefully consider the nature and ex-
tent of any prospective funder’s control over the pro-
ceedings, and that a party should take independent
legal advice when the prospective funding agreement
calls for significant funder consultation in relation to
case strategy and settlement.

Cases

Court of first instance dismisses claim

of Crown immunity by Chinese SOE

At common law, the Crown enjoys immunity from
being sued in its own courts. Unlike sovereign immu-
nity, which is based on the notional equality of states,
Crown immunity originates from the concept of the
inequality of the ruler and the ruled. In Hong Kong,
sovereign and Crown immunity are absolute, with no
exception for purely commercial transactions or as-
sets. However, immunity does not operate as a bar to
arbitrations seated in Hong Kong. In TNB Fuel Ser-
vices Sdn Bhd v. China National Coal Group Corpo-
ration,! the court of first instance dismissed a Crown
immunity claim by China National, a Chinese state-
owned enterprise, and enforced an arbitral award
by applying a charge over its shares in a Hong Kong
subsidiary. TNB had obtained an award against Chi-
na National for approximately USD 5.2 million and
obtained leave from the court to enforce the award
in Hong Kong in the same manner as a court judg-
ment. TNB subsequently obtained an interim order
for charging China National’s shares in a Hong Kong
company. China National then opposed TNB’s ap-
plication to make the charging order final, alleging
that it was entitled to Crown immunity against exe-
cution. There was no dispute that China National’s
sole shareholder or investor was the State Council of
the PRC Central People’s government which is the
sovereign Crown of Hong Kong. The issue before

1 [2017] HKEC 1184.
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The Honorable Justice Mimmie Chan was whether
China National was able to assert Crown immunity
from execution, by virtue of its claim that it was part
of the CPG.

The principles of Crown immunity as applicable in
Hong Kong after its handover to the PRC as the new
sovereign power in 1997 were set out in The Hua Tian
Long (No 2).2 After the handover, Crown immunity
continued to exist at common law. The meaning of
“Crown” extends to a body corporate established
by the executive arm of the Crown. When assessing
whether a corporation can be said to be part of the
Crown at common law, the material consideration is
the control that the Crown has over that corporation,
albeit the corporation’s objects and function are also
relevant. In terms of “control,” the salient question is
whether the corporation is able to exercise independ-
ent powers of its own.

To assert Crown immunity, China National had to
show that it: (i) had authority to assert Crown immu-
nity on behalf ofthe CPG; and (ii) cannot exercise in-
dependent powers of its own. As these were questions
of PRC law, the court considered expert evidence on
PRC law. The court also took into account a letter
from the Hong Kong and Macao Affairs Office of
the State Council, stating that a Chinese SOE was
an independent legal entity which was not deemed
as a part of the CPG or a body performing functions
on behalf of the CPG. On the authority point, Chan
J found that China National was not a part of the
CPG, but a separate corporate entity. China Nation-
al enjoyed the rights to possess, use, profit from, and
dispose of its property, had operational autonomy,
and was able to exercise independent powers of its
own. These rights were expressly protected by PRC
law, with their emphasis on the separation of govern-
ment bodies and enterprises, separation of the state’s
administrative and contributor’s functions, and the
separation of ownership and management.

Chan J also considered the control test at common
law, in case she was wrong that China National had
failed to show it had authority from the CPG. Chan J
noted that the fact that an entity enjoyed independent
discretion in its operation had consistently been held
by the courts to be a powerful indicator that the enti-

2 [2010] 3 HKLRD 611.
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ty was not an agent or instrumentality of the Crown.
Chan J concluded that China National was able to
exercise independent powers of its own, bearing in
mind the nature and degree of the control which the
CPG could exercise over China National, China Na-
tional’s ability to exercise independent powers of its
own, and because its business and operational auton-
omy were in fact guaranteed under PRC law.

Crown immunity is a potential defense for Chinese
SOEs in enforcement proceedings in Hong Kong.
However, this case provides important guidance on
the application of the control test at common law
and illustrates that it is only in narrow and exception-
al circumstances that a Chinese SOE may be able to
invoke Crown immunity in Hong Kong.

Court of first instance provides useful
guidance on obtaining urgent interim
measures in aid of foreign arbitral
proceedings yet to be commenced

Section 45 of the AO empowers a Hong Kong court
to grant an interim measure in relation to any arbi-
tral proceedings which have been or are to be com-
menced in or outside Hong Kong. In Ve Global UK
Limited v. Charles Allard Jr and Intelita Limited,3
the court decided to maintain an injunction that had
been granted in aid of foreign arbitral proceedings at
the pre-commencement stage, despite delay by the
applicant in commencing the arbitral proceedings.

On 28 July 2017, Global obtained an urgent ex
parte injunction restraining the defendants from op-
erating various companies so as to prevent flow of
confidential information from Intelita (a Hong Kong
company) to Mr. Allard’s alleged rival business in
Hong Kong.

Global obtained the injunction in aid of an ICC
arbitration “to be commenced” against Intelita in
London as provided in the arbitration clause under
the relevant license agreement. However, Global
only served its request for arbitration on Intelita on
21 September 2017. At the inter partes hearing be-
fore Chan J on 25 September 2017, the defendants
argued that the court’s jurisdiction to support arbitral
proceedings was exceptional and the court should
be cautious in providing assistance. As such, the

* HCMP 1678/2017.
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court should discharge the injunction on the ground
that Global’s delay in commencing the arbitration
amounted to an abuse of process of the court.

Chan J agreed that there had been delay in com-
mencing the arbitration. She reminded the parties
that when seeking urgent relief in contemplation of
proceedings to be commenced, it was imperative for
an applicant to act with diligence and speed in the
service of the request for arbitration. Normally, the
undertakings on which the order is granted should
provide that the applicant will issue and serve the re-
quest “as soon as practicable.” Global’s explanation
for the delay was that Mr. Allard had intimated that
he would conduct himself in a manner that might
make commencement of arbitration unnecessary.

Chan J pointed out that in deciding whether to
discharge the injunction on the ground of delay, the
court would consider all the circumstances of the
case, including the length of the delay, any expla-
nation offered, the degree of prejudice caused to the
defendant, the prejudice liable to be caused to the
applicant if the injunction was to be discharged, and
whether the defendant had in any way caused or con-
tributed to the delay.

Chan J referred to the balance struck between the
court’s powers to grant an interim measure and its
discretion to decline the measure where it was cur-
rently the subject of arbitral proceedings. The court
considered it more appropriate for the tribunal to
deal with the measure. Chan J added that in exercis-
ing its power in relation to foreign proceedings, the
court had to consider that the power was ancillary to
the proceedings and for the purposes of facilitating
the process of a tribunal that had primary jurisdiction
over the proceedings. However, Chan J noted that so
long as the court gave regard to those matters, there
was no reason why the court should not order interim
measures where it was appropriate, to facilitate the
process of the tribunal.

Chan J was not persuaded that Global’s appli-
cation amounted to an abuse of process. Although
Global’s delay was frowned upon by the court, Chan
J was not satisfied that the defendants had suffered
any prejudice as a result. She noted that granting an
injunction depended on whether, in all the circum-
stances of the case, it was more appropriate for the
orders be dealt with by the tribunal, and the balance
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of the risks of injustice that might be caused by the
grant or refusal of the relief sought.

Chan J found that there was ground for Global to
apply for the injunction on an ex parte basis, instead
of awaiting the appointment of the tribunal and seek-
ing inter partes relief from the tribunal. Since Global
had also shown that there was a serious question to
be tried in the arbitration and that it would suffer ir-
reparable harm if the interim measure was not grant-
ed, which would outweigh any harm suffered by the
defendants if the measure was not granted, Chan J
ordered that the injunction be maintained.

This case shows that where an applicant can meet
the general requirements for granting interim meas-
ures, the Hong Kong courts will not hesitate to grant
an interim measure in aid of foreign arbitral proceed-
ings provided that it facilitates the process of the tri-
bunal and the court does not consider it more appro-
priate for the applicant to seek the measure from the
tribunal (or an emergency arbitrator).

Resorting to foreign courts for interim measures
in aid of arbitrations may be critical in cases where
no suitable measure can be obtained from the courts
of the place where the arbitration is seated or where
the applicant cannot await the formation of the tri-
bunal or needs to seek relief on an ex parte basis. The
case is also a reminder for parties seeking urgent ex
parte relief in aid of future proceedings not to delay
commencement of the proceedings, because delay is
a factor the court will subsequently take into account
in deciding whether to maintain or discharge the in-
terim measure.

Funding in international
arbitration

In Hong Kong, the centuries-old common law doc-
trines of maintenance and champerty still operate.
These principles have been held by the courts to
prohibit TPF for litigation, both as a tort and crimi-
nal offense, save in certain exceptional areas. How-
ever, it was less certain as to whether they also ap-
plied to TPF for arbitrations. The Hong Kong Law
Reform Commission was asked to review the posi-
tion. In October 2016, the LRC recommended that
the AO be amended to expressly permit TPF for ar-
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bitrations in Hong Kong, subject to the adoption of
ethical and financial standards for funders.
Following the adoption of the recommendation for
TPF for arbitrations passed by the LRC, Hong Kong
is now putting in place the necessary legislative re-
form for TPF in a two-stage process: (i) the AO was
amended on 23 June 2017 to set out the framework
for permitting TPF; and (ii) further amendments will
come into effect, likely by around mid-2018, to confirm
that TPF of arbitration is not prohibited by the common
law doctrines and offenses, and implementing a Code of

Practice and other measures and safeguards.

The key features of Hong Kong’s regime on TPF for

arbitrations are as follows:

(a) TPF will be permitted for any Hong Kong-seated
arbitrations and arbitration-related proceedings
falling under the AO, such as emergency arbitra-
tor proceedings or arbitration-related court pro-
ceedings. TPF will also be permitted for services
provided in Hong Kong in relation to arbitrations
seated outside of Hong Kong.

(b) TPF can be in the form of money or any other fi-
nancial assistance in relation to any costs of the ar-
bitration. Anyone who is a party to a funding agree-
ment for the provision of arbitration funding and
who does not have an interest recognized by law in
the arbitration other than under the funding agree-
ment will be considered a third-party funder. Un-
like Singapore, where a similar regime has also just
been introduced, lawyers will be permitted to act as
funders, provided they do not act for a party in rela-
tion to the arbitration. Conversely, lawyers and their
firms acting for any party in relation to an arbitra-
tion continue to be prohibited under Hong Kong law
from providing funding to a party in that arbitration,
whether by entering into conditional or contingency
fee arrangements, or in any other manner.

(c) The funding agreement between a funded party
and a funder must be in writing. The funded party
will have to disclose in writing to the other parties
and the arbitral tribunal (or emergency arbitrator or
court) that a funding agreement has been made. Dis-
closure must be made at commencement of the ar-
bitration or, if the funding agreement is made there-
after, within 15 days of the agreement being made.
The funded party will also have to disclose that a
funding agreement has ended and the date it ended.
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(d) The AO provides for express confidentiality obli-
gations for parties in arbitrations, subject to cer-
tain exceptions (eg, disclosure to a professional
adviser). Parties in arbitrations will be allowed to
communicate confidential information to potential
or existing funders who will then also become sub-
ject to such confidentiality obligations. Notably,
since no provisions on privilege will be introduced,
issues of privilege will have to be resolved in ac-
cordance with the doctrines of litigation privilege,
common interest privilege, and waiver.

(e) Tribunals will not be given express powers to order
security for costs against funders. This is because
the existing provisions and powers under the AO
are considered sufficient to allow a party to seek
security for costs and other relief from a tribunal.

(f) The Code will set out standards and practices that
funders are ordinarily expected to comply with in
carrying out activities in connection with TPF for
arbitration. For example, the Code will likely re-
quire funders to: (i) set out in the funding agree-
ments their key features, risks, and terms (eg,
grounds for termination or withholding of funding);
(i1) ensure that funded parties obtain independent
legal advice; (iii) ensure they have sufficient mini-
mum capital; and (iv) have effective procedures for
addressing conflicts of interest and complaints. The
Hong Kong secretary for justice will monitor com-
pliance by funders with the Code and review the
position after an initial period of three years.

While TPF for arbitrations does not come without
challenges, it has been recognized that TPF may benefit
parties wishing to arbitrate in Hong Kong in various
ways and the benefits outweigh the risks. For example,

TPF may provide parties with an alternative form of

financing for the efficient allocation and management

of their financial resources, and allow funded parties to
mitigate the risks of non-recovery of costs by passing it
to the funder. Moreover, TPF for arbitrations will allow

Hong Kong to maintain its position as a leading inter-

national arbitration center regionally and globally. This

is important given Hong Kong’s role as financial and
dispute resolution hub, including for initiatives such as

China’s Belt and Road Initiative (a multi-decade initia-

tive to strengthen connectivity between Asia, the Mid-

dle East, Africa and Europe).
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NOTES FROM SWEDISH
LAW DAY IN MOSCOW
23 OCTOBER 2018

n event addressing the substance of Swedish law was organized in

Moscow by the Swedish Arbitration Association, Young Arbitra-

tors Sweden, the Arbitration Institute of the Stockholm Cham-
ber of Commerce and by the leading Swedish lawfirms Delphi, Hannes
Snellman, Lindahl, Mannheimer Swartling, Norburg & Scherp, Ro-
schier, Vinge and White & Case.

Sweden is recognized globally for its neutrality, transparency and
consistent adherence to the rule of law. Swedish law provides a neutral,
predictable and cost efficient base for dispute resolution in international
trade and commerce. In particular, the choice of Swedish law has been,
and continues to be, common in international contracts involving Rus-
Christina Ramberg sian parties. Over the years, a large number of Russia-related contracts
have been governed by Swedish law, including major and pioneering
commercial transactions.
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SWEDISH LAW

Kaj Hobér explained that many Soviet and Rus-
sian international contracts have since long ago
pointed to Swedish law as the applicable law. To his
experience Swedish law is appropriate as it is prag-
matic, takes into account commercial realities and is
flexible. Although flexible, Swedish law is predicta-
ble. Sources of Swedish contract law are accessible
also in English.

Roman Zykov has conducted an ambitious em-
pirical study held by the Russian Arbitration Asso-
ciation and found that Swedish law is the third most
popular choice of applicable law in Russia in inter-
national contracts, after Russian and English law.
There is also statistics indicating that the Arbitration
Institute of the Stockholm Chamber of Commerce is
the second most frequent arbitration institute in Rus-
sian international disputes.

Alexander Komarov pointed to international con-
tracting parties’ frequent need to refer to a third juris-
diction for the applicable law. To his opinion Swedish
contract law is a suitable choice as it is a modern, re-
liable and user friendly alternative. It reflects the most
prominent ideas of modern commercial law and ap-
propriately addresses practical commercial problems.
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Kristoffer Lof explained that Sweden is a small
country highly dependent on export and its law
therefore needs to be in line with international com-
mercial practices. Sweden has experience from legal
questions arising in international contracts, since
there has been a long history of parties choosing
Swedish law as the applicable law.

Bo GH Nilsson has represented the Russian Fede-
ration in investment arbitrations. To his experience
Swedish courts and arbitrators are not negative to-
wards Russian parties. He has been successful in
Swedish courts when challenging arbitral tribunals’
jurisdiction. Kristoffer Lof echoed him and pointed
to statistics regarding challenges of arbitral awards in
Sweden. Challenges by Russian claimants were suc-
cessful in more than 20 % of the challenges, which is
extraordinary since only 10 % of the total challenges
were successful. This clearly shows that there is no
bias in Sweden against Russian parties.

Generally on Swedish law

Christer Soderlund presented an overview of Swed-
ish law. The legal developments in Russia and Swe-
den are quite similar. Both Swedish and Russian law
were historically mainly based on customary law and
thereafter influenced by German law when codifying
contract law. Sweden lacks a comprehensive statute
on contract law. The Contract Act is old (from 1915)
and addresses only some fragmentary questions. Case
law provides guidance by filling the gaps in statutory

law, for instance dealings with competing causating
I e =
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events, just to mention one of many examples when
determining the quantum of damages. The Swedish
Contract Act is old and Sweden has accumulated an
enormous treasury of case law which clarifies and
provides guidance to many conceivable matters in
contract law.

The present Swedish contract law is based on the
idea of liberalism and freedom of contract. Swedish
contract law is in line with all the major legal systems.
It is based on the principles of freedom of contract,
pacta sunt servanda, loyalty and good faith. Com-
pared to most other jurisdictions Swedish contract
law is non-formalistic and openminded to arguments
referring to commercially sensible solutions.

Swedish contract law is in harmony with the UNI-
DROIT Principles of International Commercial
Contracts. Anders Reldén explained that the Swed-
ish Supreme Court in its reasonings often refers to
the UNIDROIT Principles.

In Christer Soderlund’s experience, Swedish law is

well understood conceptionally by Russian lawyers.
Bo GH Nilsson made a remark that English law, in
contrast, is harder to understand for a civil law law-
yer. Many concepts in Anglo-American, law such
as consideration and estoppel, are foreign to a civ-
il law layer. Reversely, there are no known Russian
concepts that are hard to understand for a Swedish
lawyer.

James Hope addressed the issue of certainty. To
his opinion the common law is certain due to the
many cases. Civil law, however is also certain, as it
relies on general principles developed by professors.
Swedish law has a good combination of case law and
general principles.

REVIEW

Particular reflections
in view of the awards in the
Naftogaz-Gazprom dispute

Roman Zykov explained that the large dispute be-
tween Gazprom and Naftogaz was caused by the
industrial slow-down in 2008 and the lower market
prices on energy sources. The slow down prompted
renegotiations of long term contracts. Many parties
were able to settle their renegotiations amicably but
some contracts ended up in arbitration, such as the
contract between Gazprom and Naftogaz.

Mr. Zykov said that everybody knows that long
term gas contracts will be affected by changed circum-
stances and that the contracts contain sophisticated
price review mechanisms to handle changes. Arbitral
tribunals are often vested with a far reaching authority
to determine the prices. Such authority to make price
revisions is not a traditional legal question.

Mr. Zykov furthermore explained that the actual
dispute started in 2014 and concerned on the one
hand Naftogaz’s obligations in relation to a take-
or-pay clause and payment for used volumes in Q2
2014, and on the other hand Gazprom’s obligation to
accept a price reduction, an adjustment in the price
revision mechanism and to provide compensation for
unused transit capacity.

The arbitral award is available, due to challenge
proceedings in the Svea Appeal Court (Stockholm),
but to a large extent redacted (marked in black) for
reasons of confidentiality. What we know is that all
Gazprom claims were rejected and that the tribunal
applied Sec. 36 in the Swedish Contract Act. The ar-
bitral tribunal’s complete reasoning with respect to
Sec 36 is, however, not displayed.

Bo GH Nilsson commented on the arbitral award
and explained, as far as is possible to discern from
the disclosed award, that it is not a landmark or rep-
resentative case. To his mind the arbitral tribunal’s
reference to non-applicable competition law when
applying Sec. 36 in the Swedish Contract Act may
seem controversial, but the same end result could
have been achieved in most other jurisdictions based
on the application of other legal concepts.

Mr. Nilsson explained that the tribunal first con-
cluded that no national or EU competition law was
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applicable. Then the tribunal continued to determine
whether the take-or-pay provision was unconscion-
able according to Sec. 36 in the Swedish Contract
Act. The tribunal took into account non-applicable
competition law issues and concluded that the take-
or-pay provision deviates from generally accepted
principles of competition law and therefore is uncon-
scionable and modified it. To Mr. Nilsson’s opinion
the tribunal’s reasoning is rather unusual and the
same conclusion could have been made also in juris-
dictions without a statutory provision similar to Sec.
36 in the Swedish Contract Act.

Sec. 36 in the Swedish
Contract Law Act regarding
unconscionable contracts

Christer Soderlund stated that Sec. 36 in the Swed-
ish Contract Act — which allows for unconscionable
contracts to be modified or set aside — is a last resort
argument, which is very rarely successful in practice.
He does not have any personal experience from a
contract being modified or set aside according to Sec.
36. He pointed to the fact that similar legal concepts
are found in German, French and Russian law.

Bo GH Nilsson emphasized that Sweden adheres
to the fundamental principle of pacta sunt servanda
and will hold the parties to their contract. Swedish
law did originally not have any statutory provision
on hardship. The statutory provision was introduced
in the 1970’s by the Sec. 36 in the Swedish Contract
Act. It’s application is exceptional and limited to sit-
uations where the circumstances that were not fore-
seeable at the time of the conclusion of the contract
and have entailed dramatical changes.

James Hope explained that in most jurisdiction
unfair terms or terms that are affected by a change
of circumstance are completely invalid. He finds the
Swedish solution, according to which the term can
be modified instead of completely invalid, is better
suited for long term contracts.

Mr. Hope described Sec. 36 in the Swedish Con-
tract Act as a rule for exceptional cases mainly aimed
at B2C-contracts. However, undue behavior during
preliminary B2B negotiations — such as threat, fraud,
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duress — is a ground for modification or setting aside
the contract.

Sec. 36 is applicable as a tool to modify limita-
tions of liability if the breach is intentional (willful)
or grossly negligent. The Swedish Supreme Court
in the case NJA 2017 s. 113 upheld a limitation of
liability clause in a B2C contract involving a negli-
gent breach, thereby indicating that the possibility
to modify a limitation of liability is extremely lim-
ited. Anders Reldén stated that the Supreme Court
through the case has demonstrated that the unfair-
ness test in Sec. 36 is not only dependent on gross
negligence and that also other factors are relevant.

Interpretation of commercial
contracts governed
by Swedish law

Fredrik Ringqvist and Christina Ramberg presented
an overview of the interpretation and construction of
contracts under Swedish law.

The starting point for the interpretation and con-
struction of contracts is the parties’ common in-
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tention. The wording of the contract is crucial to
establish the common intention. When the wording
is unclear or incomplete, the contract is construed
taking many factors into account, such as the parties’
preliminary negotiations and behavior subsequent to
the conclusion of the contract, party usage, general
trade usage, bad faith, implied terms, and the nature
and purpose of the contract.

Arguments regarding commercial sense (the nature
and purpose of the contract) are often successful —
provided that the argumentation is very pedagogic.

The Swedish methods regarding interpretation
and construction of contracts is in line with the UN-
IDROIT Principles of International Commercial
Contracts and to (modern) English case law.

Remedies for breach of
contract under Swedish law

Rikard Wikstrom-Hermansen and James Hope pre-
sented an overview of the remedies for breach of con-
tracts under Swedish law.

The parties are free to contract as to which reme-
dies shall apply and to what extent.

A party is generally allowed to withhold its perfor-
mance when the counter party breaches the contract
or such a breach is anticipated. The withholding must
be proportionate to the breach (or proportionate to
the anticipatory breach).

Specific performance, i.e. the obligation to per-
form what the contract stipulates, is a main remedy in
Swedish law — as in all civil law jurisdictions. By con-
trast, damages is the main remedy in Anglo-Amer-
ican law. Cure and replacement are examples of
specific performance. Specific performance is not
available if it would be unreasonably burdensome. A
claim for specific performance can be combined with
a claim for damages.

Price reduction (actio quanti minoris) is a gener-
ally available remedy in most types of contracts. The
Swedish Supreme Court has stated that the aim of
price reduction is to restore the balance between the
parties. A claim for price reduction can be combined
with a claim for damages.

Damage is a generally available remedy. Damages
cover full compensation, including compensation for
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loss of profit. The formula to determine the quantum
of damages is that the party not in breach should be
put in the same financial situation as if the contract
had not been breached. Swedish law has a foreseea-
bility test (adequate causality).

Swedish law accepts liquidated damages, as long as
the liquidated damage at the time of conclusion of the
contract is not obviously intended as a penalty (i.e. a
compensation intended to provide compensation in
excess of the injured party’s conceivable future loss).

Parties are advised to expressly state in their con-
tract to what extent an injured party can claim addi-
tional damage for loss exceeding the liquidated dam-
ages, by for instance stating that liquidated damages
is a sole remedy.

Termination for breach of contract (termination
for cause) is allowed, provided that the breach is fun-
damental (material). Notice of termination is risky,
as an unjustified termination is a breach in itself.
Termination for breach of contract can be combined
with a claim for damages. It is possible to agree on
the exclusion of the right to terminate, which is quite
common in M&A contracts.

Swedish default law has comparatively harsh rules
on notice of breach of contract and notice of claims
for remedies. The notice periods are short and the
reasons for the notice should be clearly expressed.

The parties are free to limit their liability and obli-
gations with respect to various remedies. Contractual
limitations are upheld, accepted an enforceable (see
above regarding Sec. 36 in the Swedish Contract Act
on unconscionable contracts).

Swedish law on remedies for breach provides a
flexible and commercially-oriented approach.
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NMOBEAA MI'Y B FDI MOOT I —

KOMAHOA MOCKOBCKOTIO
[OCYOAPCTBEHHOI'O YHUBEPCUTETA
NOBEAVNA B KPYMHENLLIEM
COPEBHOBAHWNWN MO NHBECTULNOHHOMY
APENTPAXKY (FDI MOOT)

HOs10ps1 B CTOKTOJIbME apOUTPHI €IUHO-
1 1 IJIaCHO TIpu3Haiu KoMaHay MI'Y moGe-

nuTteaeM hurHaaa HanboJiee MPeCTXKHO-
To TYpHMpa 110 MUHBeCTUIIMOHHOMY apouTtpaxy (FDI
Moot). CopeBHOBaHHE, B KOTOPOM IPUHUMAIOT
yJyacTve KoMmaHabl 6osiee yeM 100 yHUBEpCUTETOB,
Bkmouas apsapa, Kunre Komnemx u CopboHHY,
npoBoIMUTCs yxke 6osiee 10 jieT, HO poccuiickast Ko-
MaHj1a Mo0eXaaeT B HEM BIIEPBHIE.

B xone TypHUpa KOMaHIbl MPEACTaB/ISIOT UHTEPE-
Chl THOCTPaHHOT'O MHBECTOpA M FOCYIapCcTBa Ha BCEX
cTagusX apOUTpaxka: OT IMOATOTOBKM MUCBMEHHBIX
MO3ULIMIA A0 TIPENCTaBICHUST UX COCTaBaM apOUTPOB.

Luther.
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B sTom roay npeamerom criopa ObUIO aHHYJIMPOBA-
Hue rocygapcTBoM 80-JIeTHEH KOHLIECCUU Ha JOObIYY
PENKO3eMEeTbHOTO MeTajljla B CBS3U C SIKOOBI MMEB-
M MECTO 3arpsA3HEHMEeM OKpYXKalolleh Cpeibl,
a TaKxXe KOMIIETeHIIMsI apOMTpaxa paccMaTpUBaTh
TpeboBaHMe, IIPEIbSIBICHHOE KOMITAHMEU, KpyII-
HBIMU aKIIMOHEpaMM KOTOPOil SIBJISIOTCS TpakaaHe
TroCcyJapcTBa-oTBeTYMKa M (OHA C HEU3BECTHBIMU
OeHeduLIMapaMu.

B npoxonusiieM B CTOKronbMe MeKIyHaApOIHOM
aTare KoHKypca komaHaa MI'Y moGenwia Bcex co-
nepHUKOB. B ¢uHazne, apouTpaMu KOTOPOro ObLIU
Jlopen Aruitsip (Skadden), Ixeitme Xoym (Vinge) u

b 8

3l Finals

Klaestad vs. Broms

A
ROSCHIER

fefirne




Kpucrodep JJod (Mannheimer Swartling), komanna
MT'Y Briurpana y cuiibHeiilieit KoMaHIbl YHUBEPCU-
tera MoHTeBuaeo. o 3Toro KoMaHjaa craja Imoode-

MOBEOA MY B FDI MOOT | HOBOCTU

JIUTEJIeM TIpeIBapUTEIbHBIX payHIOB (IIPEMYyTOB) B
Bapiase, ITapike n Cankr-IleTepOypre.

B coctaB koMaHnb! Bxonuiu 3051 Kaprosa, Uropb
Kupunnos, Ariag MenbHuk u Hatanua CongateH-
KoBa. Arnasgd U Mropp Takke MOJYyYWIM Harpaabl B
WHIUBUAYaTbHOM 3adere, a Mropb ObUl NMpu3HAH
JYYIIMM TIpeacTaBuTesieM B puHane. TpeHupoBaiu
koMaHny Buxropus Boaruna (Baker McKenzie) u
Beponuka Jlaxno (Eropos, IlyruHckuii, ApaHacbeB
W TTapTHEPHI).

DTOT rof cTtad (eHOMEHAJbHO YCIEHIHBIM IS
POCCUICKMX KOMaHIl B paMKax HaHHOTO KOHKYp-
ca. Komanga MI'MMO 3ansina 4 Mecto, a KoMaHaa
BIIID — 5 mecto. Komanga Cni6I'Y nonyduia Harpa-
1y 32 OJIMH W3 JyYIIX MEMOPaHIyMOB.

Poccuiickue kommmanuu u Poccus Bce yalie cTa-
HOBSITCSI CTOPOHAMM WHBECTULIMOHHBIX CIIOPOB, U
Terepb MOXHO OBITh YBEPEHHBIM, UTO B OyIyIlIeM 3a-
IIATa MX MHTEPECOB OYIET B HAIEXKHBIX pyKax!

Komanga MI'Y xotena Obl BBIpa3uTh MPpU3HATEIb-
HOCTb CBOMM CITOHCOpaM: TomalleBcKasl U mapTHe-
pbl, Ab «AnBokaThel U busHec» 1 BceM, KTO Moaaep-
>KaJl KOMaHIy JTUIHO.

KonTakTbl
Bukrtopus Boaruna — victoria.a.volgina@gmail.com
Beponuka JlaxHo — lakhno.veronika@gmail.com
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HOBOCTWU | HOBEJJIbl PETTAMEHTA MKAC MPU TMNM YKPAVHDI I

3naHue Toproeo-lMpomebliwneHHom MNanaTbl YKpanHsbl.
McTounuk: Energopol Ukraine, https:/energopol-ukraine.com/projects/implemented-objects/building-chamber-of-commerce/

HOBEJ1J1bl PETJIAMEHTA
MKAC TP T YKPANHDbI

OTJIACHO CTATUCTUYECKUM WCCIICIOBAHUSAM ITOCIECIHUX JIET!, B
TOM 4YHUCJIe W MPEACTaBICHHOMY Ha HelaBHEM KOH(MepeHIUH
ABA uccnenosanuio PAA, KoTopoe Mbl ITyOJIUKYyeM B MPUJIO-
KEHUU K 3TOMY HOMepy XypHana Ha cTp. 80-140, MexxayHapoaHbIi
KOMMEpYEeCKUi apOUTpaxkHbIA cyd TMpu ToproBo-mpoMBIIIICHHOMN
nanate YkpauHol (MKAC nipu TIIIT Ykpaunsl) asiseTcss HauboJiee
4acTo M30MpaeMbIM POCCUIACKMMMU CTOPOHAMU MHOCTPAHHBIM apOu-
TPaXKHBIM MHCTUTYTOM, a TaAKKe OTHUM U3 HauboJiee BOCTPeOOBaHHBIX
apouTpaxHbiX UHCTUTYTOB B peruoHe CHI' u Boctounoii EBpornbl B

' Cm., HampuMmep, CTATUCTUYECKME OTYeThl, MyONMMKyeMble CaMMMM apOMTpPa>KHBIMU

Enena lNepenenutckas, uHcTUTyTaMy, B ToM urcine MKAC mpu TTIIT Ykpaunsr https://icac.org.ua/ru/statysty-
INTEGRITES, Kues, napTHep ka-ta-praktyka/statystyka/, MKAC npu TTIII P® http://mkas.tpprf.ru/ru/Stat/page.php.
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1IeJIOM, €XETOAHO MpUHUMAsT K PacCMOTPEHMIO B
cpenHeM 300—600 MexkIyHapOIHbBIX €2,

C momeHTa cBoero co3znanus B 1992 rony MKAC
npu TIIIT YkpauHbl ObUT U OCTaeTCs €IMHCTBEHHBIM
apOUTpakHBIM WHCTUTYTOM B CTpaHE, paccMaTpu-
BalOIIMM MEXIyHapOAHbIE CIOPHI (3a HEOONBIIMM
WCKJTIOYEHWEM B YaCTHM MOPCKHX CIIOPOB M CIIOPOB
B cepe (prUHAHCOBOI pecTPyKTYpU3aluM, KOTOPhIS
HWMEIOT MPaBO aAMUHUCTPUPOBATH MHBIE MHCTUTYTHI).

1 suBaps 2018 roma BCTYIWA B CUITy HOBBIN Perna-
meHT MKAC nipu TIIIT Ykpaunsbl, yTBEpKIeHHBII
pemrennem npesuauyma TIIIT Ykpauner Ne 25 (6)
ot 27 uronst 2017 rona®. OH sABIIIeTCA YXKe YeTBEPTOM
penakumein apOUTPaKHbBIX MpPaBWI TaHHOU WHCTH-
TYLIMU U 3aMeHWI coboit Permament 2007 rona.

KnouyeBble usmMeHeHus

OcHoBHble HOBellibl Permamentra MKAC 2018
rojia BKJIFOYAIOT MOJIOXXKEHUSI 00 YCKOPEHHOM apOu-
TPaKHOM pa30oMparebCcTBe (CT. 45), 0 MOKIIamurKax
(cT. 10), 0 TIpOBEeACHNM MPOIIECCYATHLHBIX COBEIIAHMIA
(cT. 37), 0 MOKa3BIBaHUM U JOKa3aTeabCTBaX (CT. 52—
55), o mporeccyaaTbHOM MpaBoIipeeMcTBe (CT. 23), o
MPOBEPKE IMPOSKTa apOMTPaXKHOTO PEIICHUST I'eHe-
pamsHBIM cekpetapeM MKAC nipu TTITT YkpanHsr Ha
npeamet cootBeTcTBUsl Pernmamenty MKAC (ct. 60),
0 KoHbuaeHuuanbHocTH (cT. 68), 00 ornyonIMKoBa-
HUM apOUTpaXkHBIX pemennit (ct. 71), o6 onpenene-
HUU JaThl apoUTpaxkHoro peireHus (cr. 60), a Takke
HOBBIC TIpaBUJIa ONpPEAeSICHHS 1IEHBI CKa M COOTBET-
CTBYIOIIEI CyMMBbI apOUTPaXKHOrO cOOpa B OTHOIIIE-
HUM HeJIeHEXXHBIX TpeboBaHmiA (CT. 15).

Kpowme toro, PermamenT MKAC mipu TTIIT Ykpa-
nHBI 2018 roga COmepKUT PsIm SJEKTPOHHBIX U TEX-
HUYECKMX HOBOBBEICHMI, ITO3BOJISISI, HaIIpUMED,
WHULMUPOBATh apOUTpaKHOe pa3dupaTeIbCTBO Ha
OCHOBaHMU apOUTPaXHOTO COIJIAIICHUS, 3aKJIIO-
YEeHHOTO B 3JIEKTpOHHOI (popMme (cT. 4), TIpeacTa-
BUTbH U HAIIPaBUTh JOKYMEHTHI, KacarolInecs apou-
TpaXXHOT'O pa3dupaTeabCTBa, B 3JIEKTPOHHOM (popme
(ct. 11), mogaTh >JIEKTPOHHBIC HOKAa3aTeJIbCTBA B
BIIEKTPOHHOU (opMe (cT. 52), 0beCTeUynTh aymu-

2 Cwm. https://icac.org.ua/ru/arbitrazh/.
* Cwm. https://icac.org.ua/wp-content/uploads/Reglament-ISAS-
pry-TPP-Ukrayny.pdf.
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oukcaluio ycTHbIX ciymaHuit (ct. 50), ucnoib-
30BaTh BUIEO-KOH(EPEHII-CBI3b IS MTPOBEICHUS
MpoLIeCCYATbHBIX COBEIAHWM, CIIyIIaHWM, 3aciy-
IIMBaHUS CBUAETEIeH U akcnepToB (cT. 37, 47).

YckopeHHoe apbutparkHoe
pa3bupaTenbcTso

HoBrbiit PernaMeHT gaeT cTOpoHaM BO3MOXKHOCThb
BBIOpaTh TpOLEAYPY YCKOPEHHOro pa3duparesib-
ctBa ux jgejia. COOTBETCTBYIOIIMI BLIOOP MOXET
OBITh cAe/IaH KaK B apOMTPaKHOM COTJIallleHUH, TaK
M YK€ T10CJie BOSBHUKHOBEHUSI CIIopa U JaXe UHULN-
MPOBaHMS apOUTpaxa — BIUIOTh JO MOAa4Yu OT3bIBa
Ha UCKOBOE 3asIBJICHUE.

Cama mpoueaypa no oouieMy MpaBuily Ipeayc-
MaTpUBaeT OJWH payH]J oOMeHa MUCbMEHHBIMU T10-
SICHEHUSIMU (TIPU 3TOM OT3bIB MOAAETCS B TeUEHUE
10 nHeit ¢ maThl MOAYyYEeHUST UICKOBOTO 3asIBJICHUS) U
paccMoTpeHUe Aeja Ha OCHOBAaHUM JOKYMEHTOB —
0e3 MpoBeNeHUS CAyIIaHus.

Eciu cTopoHBI He 1OTOBOPUIUCH 00 MHOM, A0
paccMaTpuBaeTcsl €AUHOJUYHBIM apOUTpPOM, IpHU
3TOM COCTaB apOUTPaKHOI'O Cylda BBIHOCUT apOu-
TpaxkHoe pelieHue B TedyeHue 20 qHel co JHS 3aBep-
LIeHUS CIyLIAaHUS Jea.

IoKa3aTenbcTBa

IMpenpinymme Bepcnm Permamenta MKAC mipm
TIIII YkpauHbl BoOOllle HE peryJarMpoBai BOIPOC
y4JacTusl B apOUTpakHOM pa30UpaTeIbCTBE IKCIIep-
TOB, Ha3HAYEHHBIX CTOPOHOI, Ia 1 B IIEJIOM COAEP-
KaJli BeChMa OOPBIBOYHBIE IIPABMJIA O CBUICTEIISIX
1 Bompocax nokasbiBaHusi. HoBelii PermameHT 3a-
TOJIHIJI 3TOT IIPOOEJI, IIOCBSTUB 1IEJIbIE YEThIPE CTa-
ThM (CT. 52—55) BommpocaM JoKa3bIBaHUS M JOKa3a-
TEJIbCTB, CBUACTENISIM, BKCIepTaM (Ha3HaYeHHBIM
CTOPOHAMM M Ha3HAYEHHBIM COCTABOM apOUTpaxK-
HOTO cyzda), IPeaNuchiBasi apOMTpaM OLIEHUBAaTb
JIOKA3aTeIbCTBA «I10 MX BHYTPEHHEMY YOEKICHHIO».

Cratbs 52 COOEpKUT IETATBHBIN CICOK TPedo-
BaHMII K IMCBMEHHBIM IOKa3aTeJIbCTBAM U DJIEK-
TPOHHBIM AoKa3aTeabcTBaM. HoBblii PernameHT
YTOUYHMJI ITOJTHOMOYMS COCTaBa apOUTPaXKHOTO Ccyna
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B OTHOIIIEHWY UCTpeOOBaHMS JOKYMEHTOB, TOIIPO-
ca cBujeTesIeii, Ha3HauYeHMST SKCIIEPTU3bI, 0CMOTpa
BEIIIECTBEHHBIX I0KA3aTeJbCTB, OCMOTpa MecTa, 00-
pallleH!s B TOCYJapCTBEHHBIN Cy/I 3a CONECHCTBUEM B
MOJYYeHUM J0Ka3aTEeIbCTB.

HoBruilt PermameHT Takxke MNpsIMO paspeliaer
JIOJDKHOCTHBIM JIUIIAM M TIPEICTaBUTEIISIM CTOPOHBI
apOUTpPaKHOTO pa3dupaTeIbCTBa BHICTYNATh B Ka-
yecTBe cBuaereseit. [To yeMoTrpeHuio coctaBa apou-
TPaxKHOTO Cy/a ITOKa3aHUsl CBUIETEJIC MOTYT OBITh
MpeICTaBIeHbl B MMCbMEHHOM hopMe WM B (popme
YCTHBIX ITTOKazaHuii. Ilpu 3TOM, ecii CBUICTENb,
sIBKa KOTOPOTO ObljIa TIpM3HAHA apOUTPakKHBIM CYy-
JIOM 00s13aTeJIbHOM, 0e3 YBaXXKWUTEJIBbHBIX ITPUYNH
He SIBUTCS Ha YCTHOE CHyIIaHWE JUIST Ja4d YCTHBIX
MOKa3aHMi, COCTaB apOUTPaKHOTO Cyda MOXET He
YUUTHIBATH €T0 IMCEMEHHEBIE ITOKA3aHMSI.

MoBbiweHne 3pPeKTUBHOCTH

[ToMuMoO KiTacCHYECKOM MOmadM IIPOIIECCYaTbHBIX
IOKYMEHTOB B OyMaxkHOM BUIE, HOBBIII PermameHT
COIEPKUT IIpaBUJa O oJavye JOKYMEHTOB M T0Ka3a-
TEJIbCTB B DJICKTPOHHOM (popMe U ITOTYICHUH TOKY-
MeHTOB 13 MKAC 371eKTpOHHOM MTOYTOM.

HoBuiit Pernament MKAC mipn TIIIT Ykpanab
BBOAUT HOIIOJIHUTEIbHBIE HHCTPYMEHTHI IIOBBI-
meHus 3(p@eKTUBHOCTH pa3duparesbcTBa — Ha-
npuMep, IIyTeM IIPpOBEIeHUs OpTaHM3aLMOHHBIX
copemanmii (ct. 37), B TOM 4YMCJIE ITOCPEICTBOM
BUACO- WK Tele(pOHHONM KOH(pEpPEeHIINH, C LICIbIO
pa3pelIeHs BOIIPOCOB, CBSI3aHHBIX C IIPOBEICHUEM
pa3zoupaTebCTBa, HEOOXOAUMOCThIO YCTAHOBICHUS
MPOIECCYyaIbHOIO TpadrKa, IMPOBEICHUEM YCTHBIX
CAYLIAHWN W/WIM TIPUHATHEM IIPOLIECCYaTbHBIX
Mep, YTOYHEHHEM OTACIbHBIX OCHOBAaHMI U TPeOO-
BaHUU U T.1.

Takke HOBBII PeriaMeHT MO3BOJISIET UCHOIb30-
BaTb pa3JIMYHbIE CHUCTEMBI CBSI3U IPU MPOBEACHUN
CJIyILIaHWS, B TOM YMCJIe 3aCIyIIMBaHUE CBUIETEIICH
WIN 9KCIIEPTOB IOCPEICTBOM MCIIOJIB30BAHUS CH-
CTeM BHUIECO-KOH(MEPEHII-CBSI3H.

KpoMme Toro, mosiBUIMCh MOJI0XKEHUS, PETYIUPY-
IOIII1I€ BO3MOXHOCTh ayTuodUKCcaIIuy Xoaa YCTHOTO
CIIyILIAaHUS IeJIa.
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PeweHue

HoBuiit Permamenr MKAC mipn TIIIT Ykpannb
BBOIUT MPOILEAYPY SCrutiny B OTHOIICHUM IIPOEK-
TOB pelieHuit. Tak, g0 moanucaHus JOOTO ap-
OUTPaKHOTO pEelIeHUs] COCTaB apOUTPaAKHOIO cyda
MPEICTaBIsIET €ro IIPOEKT TeHEepaJIbHOMY CEKpe-
tapio MKAC, KOTOpBIii, HEe 3aTparnBasi HE3aBU-
CHMOCTb COCTaBa apOUTPaKHOTO Cylda B IIPUHITUN
apOUTPaXXHOIO pelIeHUs], MOXET OoOpaTUTh ero
BHMMAaHUeE Ha JIIOObIC BBISIBJICHHBIC HECOOTBETCTBHUS
npoeKkTa apOUTPaKHOrO pelleHus] TpPeOOBaHUSIM
HacTosiiero PeriiameHra, B TOM 4YKCJI€ B OTHOIIIE-
HUU (POpMBI apOUTPAKHOIO pEelIeHUs], a TaKXKe Ha
OIIIMOKM, OTIMCKH MJIN OITCYATKU.

KpoMe Toro, mamMeHeHBI IIpaBUjia OIPEACICHMS
JaThl apouTpaxHoro peuieHus. Eciu paHee Ha pe-
IIeHUM OblIa yKa3aHa JaTa IIOCIIEOTHETO YCTHOTO
CJIyLIAHUS, TO IO HOBBIM IIpaBMJIaM apOMTPaKHOE
pellIeHre CUYMTAeTCs] BHIHECEHHBIM B YKAa3aHHYIO B
apOUTpaxKHOM PEIICHUHU ATy, KOTopasl OIpeaeis-
€TCsI ¢ YIETOM JaThl ITOCIeIHE MOAIICH apOuTpa,
BXOJISIIIIETO B COCTAB apOUTPaKHOTO Cyaa.

B HoBoMm PernamenTe 3acdukcupoBaHa IOJIUTU-
Ka omyommkoBanus pemennii MKAC mpu TIII
VYkpaunsl. [To o011eMy nipaBuiy Terepb Npe3uanym
MKAC MOXeT MpUHSTh pelieHne O TaKou Imy0Jm-
Kauu B (popme, He ITO3BOJIIIONICH MICHTU(MUIIN-
poBaThb YYaCTHUKOB apOUTpaxKHOro pazduparesib-
CTBa, €CJIV HUA OJHA U3 CTOPOH B TedeHume 30 mHei ¢
MOMEHTA ITOJIyYeHHsI apOUTPaKHOTO pelIeHUS WIN
MOCTAaHOBJICHUS HE 3asIBUT BO3paXKeHUI IIPOTUB Ta-
KOTI'0 OITyOJIMKOBaHMS.

[TonBomst mTor, MOXHO CKa3aTh, YTO B 1IEJIOM HO-
Bas pegakuus Permamenta MKAC mipm TTIIT Ykpa-
WHBI 3aII0JIHIJIA MHOXECTBO IIPOOEJIOB, y4jia KpH-
TUKY apOUTPaKHOTO COOOILECTBA U BbI30BbI BpeMe-
Hu. M xots npoBeaeHHast peopMa ocTaBuia Mpo-
CTOp IJIs HJAJIbHEUIINX YIYYIIeHUM, BCE XK€ HOBBIA
PernaMeHT siBJIsieTCSA 3HAYUTEIFHBIM IIIarOM BIIEpen
B pa3BUTUU apOUTPaKHO MpoLieaypbl B YKpauHe.
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UcTouHuk: photogenica.ru

HOBBbBIE NMPABUJIA
[OHKOHI CKOI'O APBUTPAXXA

Anbdusa Caiinaybaesa

1 Hoa6psa 2018 ropga BcTynua B cuny HoBbiW Perna-
MeHT ToHKOHrckoro apbuTtpaxkHoro ueHTpa (HKIAC).
Ero pa3paboTka Ha4anachb elle B aBrycte npoLuioro
roga, Koraa 6b111 ony6/1IMKOBaHbI NMEPBbIE NMOMPaBKMU.
PeBM3MOHHBIM KOMUTET NOJ PYKOBOACTBOM NapT-
Hepa Shearman & Sterling Hunbca SnmaccoHa Ha
NPOTSXKEHMN TOAa TLIATE/IbHO paccMaTpuBasl Bce
npeasioXKeHHble U3MeHeHus. Pe3ynbrtaToM paboTbl
CTan HOBbIM PernamMeHT, OCHOBHble M3MEHEHUS B
KOTOPOM PacCMOTPEHbI HUXKE.
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B3anMopaeunucteme mexxay
CTOPOHaMM U CPOKMU
pa3bupaTesibCcTBa

IIpaBuiia B3auMOAEHCTBUSI YYaCTHUKOB apOuTpa-
Xa M CPOKU pas30MpaTebCcTBa MOABEPINIMCH Oojiee
JIeTaJIbHOMY peryiaupoBaHuto. Cpean 3HaAYMMBIX
MOIPaBOK — TMPU3HAHUWE 3alIUIIEHHOTO CETEBOTO
peno3uTapus Kak HajleXallero crocoda mocTaB-
KM KoppecnoHaeHIuu. OTHBIHE CTOPOHA, apOUTp,
Ype3BbIYAHBIA apOUTp WM ['OHKOHTCKMIA apOu-
TPaXKHBIM IIEHTP CYMTAIOTCSA MOJYUYMBIIMMU KOP-
PECTIOHICHIIUIO TOCTE €€ 3arpy3Ky Ha 3alllvIleH-
HBIN ceTeBoil pero3utapuit (ct. 3.1e). Ilpu atom
TaKoil pemno3uTapuii MOXKET OBITh IMperoCTaBIeH
caMUM IIEHTPOM WJIM W30paH CTOPOHAMM Ha HX
YCMOTpPEHUE.

PuHaHCcHMpoBaHUE TpeTbeN
CTOpPOHOM

CornacHo NocjIeIHUM U3MEHEHUSIM, B ClIydae eciu
apOMTpaXKHBIN Mpolecc (GUHAHCUPYETCS TpeThei
CTOpPOHOI, MH(POpPMALUSI O HAJIWYUKM TOTOOHOTO
COIJIAllIeHNWST M JaHHBIE O TPEeThell CTOPOHE HOJIK-
HBI OBITh PACKPBITHI TPUOYHAJTY Ha 3Tare OTIIPaBKU
yBeIomiieHUsI 00 apouTtpaxe (cT. 4.3i). YKazaHHBIe
CBEIICHUS, a TaKKe JII0ObIe UX MU3MEHEHUS YYUTHI-
BalOTCS TPMOYHAJIOM TIPH OTIPEeAeICHUN CTOMMOCTH
npouecca (ct. 34.4). Ilpu sToM (uHaAHCHUpPYIOLIAs
CTOpPOHA, B CBOIO OYepe/Ib, BIIpaBe MPETeHI0BaTh Ha
pacKkpbeITe MH(POPMALIMM O XOAe pa3oumpaTe/IbCcTBa
(ct. 45.3¢).

Ob6ecneynTenbHble
U Ype3BblYaHble Mepbl

HoBelii PermameHT BHEC CBOM KOPPEKTUBHI U B pe-
TYJIMpOBaHUE 00CCIIEUNTETbHBIX Mep. B yacTHOCTH,
ecau Oy/IeT yCTaHOBJICHO, YTO ITPUMEHEHMe obectie-
YUTEJIBHBIX Mep OBbLIO OIIMOOYHBIM, Ha CTOPOHY,
3aIIPOCUBIIYIO YKa3aHHBIE MEPHI, MOXET OBbITh BO3-
JIoXeHa 00sI3aHHOCTb BO3MECTUTD IPYrOii CTOPOHE
BCe CBSI3aHHBIE C 3TUM YOBITKHM (CT. 23.8).
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ITpu 5TOM y CTOPOH MOSIBJISIETCS BO3MOXKHOCTh
OIIYTUTh A(PEKT 00ECIEUNTENBHBIX MEP B CAMOM
HayaJie Tpoliecca, 3allpOCUB MPUMEHEHNE YPE3BbI-
yaitHeix Mep (emergency relief) 1o, Bo BpeMs wWin
cpagy IocJie MoIadyu YBeaJOMJIEHUs 00 apOuTpaxe,
OJTHAKO A0 CO3bIBa apOUTpaXkHOro TpubOyHaga (CM.
npuioxenue 4.1 K PernameHry).

Mepauauus

E1re omHMM HOBIIIECTBOM CTajia BO3MOXXHOCTD IIPH-
OerHyTh K aJIbTepHATUBHBLIM CIOCO0AM pa3peleHus
CIIOPOB IIOCJIE Hayaja apOMTpaxKHOIro IIpoliecca C
€ro IPUOCTAaHOBJICHUEM IO 3alpoca O BO30OHOB-
sneHun (ct. 13.8). Takum oOpa3oM, CTOPOHBI MOTYT
HavyaTh apOMTPaKHBIN MPOIIECC, 3alIPOCUTh IIPOLIe-
Iypy MEAUALIMU, a 3aTeM, €CJIM X ITOITBITKY ITPUMHU-
peHUSI HEe YBEHYAIOTCS YCIIEXOM, IIPOIOJLKUTD pac-
CMOTpEHUE CIIOpa B apOUTpaxe.

MHble npoueaypHble
U3MeHeHus

YcioBus ¥ TOPSIIOK BCTYIUIEHUS B I€JI0 HOBOI CTO-
POHBI, a TaKXe 0ObeAMHEHMSI eI ObLIM pacIlipeHbl
W MIPUBEICHBI B COOTBETCTBHE C aHAJIOTMYHBIMU YC-
JIOBUSIMU O IIPOBEACHUM €IMHOTO apOUTpaXKa 1o He-
CKOJIBKMM KOHTpakTaM. [IpumedarebHO, 94TO B CIIy-
Yyae BCTYIUICHUS B IIPOLIECC HOBOM CTOPOHBI WA 00b-
eIMHEHUST eI 10 MOMEHTAa Ha3HauYeHHUs apOUTPOB
MpPaBOM HA3HAYUTh TPETCUCKMX CyIeu HaIESICTCS
T'oHKOHTCKMIT apOUTpakHbIN HeHTp (CT. 27.13, 28.8).

B PernameHT ObUIM Takke BKJIIOYEHBI HOBBIE
MOJIOKEHHUSI B OTHOLICHUM KOHKYPHUPYIOIIUX Iel.
Tenepp mpaBuIaMu IIPSIMO pa3pelraeTcsl IMPOBeIe-
HI€ HeCKOJIBKMX aHAJIOTMIHBIX apOUTpaxKeit mapa-
JIEJIbHO WJIM TIOCJIEA0OBATEIbHO, a TAKIKE IIpeKpaliie-
Hue moboro u3 Hux (ct. 30).

bonee Toro, 'oHKOHICKUM apOUTPaKHBIM LIEH-
TpoM ObLJIa IpeAcTaBlIeHa YCKOPEHHAs Ipolieaypa
BEICHUS [eJia, Ipearoaramplas pelieHrne BOIpo-
ca TpaBa WIM IIpM3HaHUE (akTa B YIIPOILICHHOM
MOPSIAKE C COOJIIONEHUEM OIpene/IeHHBIX YCIOBHIA.
ITomo6Hoe pelieHre J0JKHO ObITh BBIHECEHO apOu-
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TPaXHBIM TPUOYHaJIOM B TeueHne 60 IHei ¢ maThl
MPUHSTUS K pacCMOTpeHUIO (CT. 43.6).

Cpeny 3HAYMMBIX M3MEHEHUM TakkKe MOXKHO
Ha3BaTh ITOJIOXEHUE, COMIACHO KOTOPOMY IIOCIe
3aBepIICHUST apOUTPaXHOTO Mpoliecca TpUOyHa
00s513aH yBEJOMUTH CTOPOHBI U 'OHKOHICKUIA apOu-
TpaXKHBIN LIEHTP O MpPeAeIbHOM CPOKE BBIHECEHUS
peleHust. DTOT CPOK He JOJIKEH IMPEBBIIIATH TPEeX
MecsIlIeB TOCJIe 3aBepllieHUs] TOCIeIHeH cTaauu
npouecca (ct. 31.2).

B uenom HoBblil PeriameHT I'OHKOHICKOIO ap-
OMTPaXXHOTO ILIEHTPA, OYEBUIHO, CTPEMUTCS JeTa-
JU3UPOBaTh U CTPYKTYpHUPOBATh CYIIECTBOBABIIINE
paHee TIpaBUJia Tak, YTOObI apOMTPaKHBIN MTPOLIECC
MpeACTaBIsA co00il HanboJiee MOHATHBIN TSI CTO-
POH TIpolLeAypHBI MexaHu3M. Kpome Toro, atoT
PernameHT oTmMyaeT TeHACHUMS K YCKOPEHUIO ap-
OUTpPaXXHOTO Tpollecca, a TakXkKe K HaJeJEeHUIO CTO-
pOH OOJIbIIIEl CaMOCTOSITEILHOCTBIO B TPUHSATUM
pelleHuit U, KakK CJIeICTBUE, OOJIbIIIEC OTBETCTBEH -
HOCTBIO U TUOKOCTBIO.

lopopa: [oHKOHI

CrpaHa: CneumanbHbIM aMUHUCTPATUBHbIN
painoHe B Kutarickon HapoaHoi Pecnybamke
lop ocHoBaHus: 1514 rop,

Mnowaap: 1104 km?

Hacenenue: 7 336 585 yenoBek

Camasi BbicOKasl TouKa: MeXxayHapoaHbIi
KoMMepYecKuit LeHTp 484 m, 118 sTarken
JocTonpumeyaTenbHocTb: CTaTys
«bonbLion byaaa».

«bonbwion byana» B [OoHKOHre aBaseTcs
camMomn 601bLLIOM B MUpPE CTaTyel
60oyKecTBa Nof, OTKPbITbIM He6OM. OHa
pacroJioykeHa Ha BepLunHe ropbl Myk KO3
N CUMBOJIU3UNPYET CTabUIbHOCTb, MUP U
npoLBeTaHMe.

23-MeTpoBbI U 20-ToHHbLIN Byaaa 6bin
ycTaHoBJ1eH 34ecbk B 1973-M roay Ha
FMraHTCKOM TPEXYPOBHEBOM MOAMYME.
Ha BTOpoM ypoBHe 06ycTpoeH My3eH, B
KOTOPOM MO>XHO JIMLLE3PETb PUCYHKU U
KepaMUKy C M300paXKeEHUSIMU U3 NpeaaHns
0 >KusHu byaabl. Echv no3BonseT 300poBbe,
cToUT npeoaoneTb 260 cTyneHeK, YTobbI
YBUAETb CTaTYyHO BOAM3MN.

ApOUTParKHbIN MHCTUTYT: [OHKOHICKNI
MeXXAyHapoaHbIN apOUTPaXKHbIN LLEHTP
(HKIAC)
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MHBECTUUWMOHHDbIE
CIHOPbI TMPOTUB BEJIAPYCH

aynHag ¢ 1991 roga u BrtoTh 10 KoHua 2017 romga PecnyOiuka

benapyce HU pa3y He ObUTa OTBETYMKOM B CITOpaX MEXIY rocy-

JAapCTBOM M MHBECTOPOM, HECMOTPS Ha TO YTO TOCYAapPCTBO MPH-
JIEPKUBACTCS aKTUBHOM TOJUTHUKU TOOIIPEHUS MHBECTULIUM U YITyd-
IIeHWs MTHBeCTULIMOHHOTO KiuMmaTa. CornacHo naHHbIM bencrara, B
2017 romy nHBecTuIMU B Pecniy61mky benapych oCcylecTBISUIMCH B OC-
HOBHOM MHOCTpPaHHBIMM MHBecTopaMu — U3 Poccuiickoit @enepaiuu,
Benmuko6purannu, Kunpa, Mpnanauu, Asctpuu, [Tonbimm u Kuras'.

Panee criopsl BeJMCh MEXIY MHOCTPAaHHBIMU MHBECTOPAMU U TOCY-
JNAapCTBEHHBIMU MpeaNpusITusaMu benapycu, He BBIXOAS Ha rocyaap-
CTBEHHBII ypoBeHb. Haumboisiee M3BECTHBIMM CIIOpAMU MEXIY TOCY-
JIapcTBOM B Juiie npeanpusatuii Pecnyonvku benapych u nHOCTpaH-
HBIMU KOMIAHMSAMMU SIBJISTIOTCS nej1o «banTuku» (HeynauyHast MmornbITKa
WUCTIOJIHUTDL Ha TeppuUTOpuM benapycu nsaTh apOUTpaXkKHBIX pellIeHUI,
BeiHeceHHBIX MKAC mipu TIIIT P® B mons3y «bantuku», ¢ 1Heabo
BO3BparTa 3aliMOB, MPEIOCTaBICHHBIX OETOPYCCKON TOCy1apCTBEHHOMN
koMmIianuu «KpbeiHuiia» Ha peKOHCTPYKIIMIO MMBHOTO 3aBOJIa B pa3Me-
pe 10,7 maH gonn.) u aeio «Anbga-baHka» (B3blcKaHUE TTPOCPOUCH-
HBIX IJ1aTexXeil ¢ «bpecTanepro» B pasmepe 18,5 MJIH 1011, )2,

Mo 2017 roma TOJbKO ONMH WHBECTOP MPEANPUHSI ITOMBITKY MHULIM -
WPOBaHMS MHBECTUIIMOHHOTO apOMTPaXKHOTO pa3oMpaTeIbCTBa MIPOTUB
Pecnyonuku Benapyce. 2 aBrycra 2013 roga rpaxknanuH YKpavHbl ['eH-
Haauii MuxaiiieHKo, coBiamesel mBeiuapckoil kommanuu United
Pipe Export Company Trading AG, HampaBuia yIOJHOMOYEHHBIM
npeactasurenssM Pecryonuku benapych yBenomiieHUWE O CIOpe, Tak
Ha3bIBaeMoOe J0apOUTPaKHOE YBEIOMJIEHHE, C TpeOOBaHMEM KOMITEH-
calu YOBITKOB B pa3Mmepe 175 MJIH JOJUI., IOHECEHHBIX B pe3yjbTaTe
SKCIpOoMNpHalMy 3aBoAa MO MPOU3BOACTBY OecimoBHbIX Tpyo (ITYUII

MpuHa CtpenkoBcKas,
PAA

CTpyKTypaMHBECTUINIL, TOCTYIMBIINX OT MHOCTPAHHBIX MHBECTOPOB B PEA/IbHBII CEKTOP
skoHoMuKu Pecriybmku Bermapych B 2017 rofy, MO OCHOBHBIM CTpaHaM-MHBECTOPaM
/I OduumanpHeIl CaiiT CTATUCTMYECKOro KoMutera Pecry6muky Bemapych belstat.by,
mara obpamenus 1 okta6psa 2018 ropa, http://www.belstat.gov.by/ofitsialnaya-statistika/
makroekonomika-i-okruzhayushchaya-sreda/finansy/graficheskii-material-grafiki-dia-
grammy_17/struktura-investitsii-postupivshih-ot-inostrannyh-investorov-v-realnyi-sek-
tor-ekonomiki-respubliki-belarus-v-2013-godu-po-osnovnym-stranam-investoram/.
VHocTpaHHbII MHBECTOp HaMepeH B3bICKaTh ¢ bemapycu 175 mnH pomn. // HoBocTHoi!
nmopran naviny.by, 24 cenrsabps 2013 roma, https://naviny.by/rubrics/econom-
ic/2013/09/24/ic_articles_113_183109.
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«¥Ymeko Mupactpus») B Pecrybnuke bemapych, u
MOpaJIbHOTO yliep0a, MPUINHEHHOTO TOCy1apCTBOM
MyTeM apecTa MHBECTOPa, OCYXKIEHUS Ha IIeCTb JIET
JIMIIIEHUST CBOOOAB M KOH(MUCKAIMU MMYIIECTBA.
TpeboBaHus nHBecTOpa ObLIM OcHOBaHbI Ha Cora-
meHuu Mexay IIpaButensctBoM Pecryonuku bena-
pych u [IpaBuTebcTBOM YKparHbl O COACCTBUU U
B3aMMHOM 3alluTe MHBECTULIMI OT 14 nekadps 1995
roga u CornameHuu Mexnay Pecryoiankoil benapych
n HIseituapckoit KoHdenepalueii o coaeiicTBUM
OCYIIECTBJIECHUIO 1 B3aMMHOM 3aIllUTe WHBECTULIVI
oT 28 Masg 1993 roga. B KOHEUHOM MTOTE MHBECTOD,
WHTEpEeChl KOTOPOTO MpEACTaBIIsIa IOpUANYECKas
¢dupma Lazareff Le Bars, He mHMUMUpOBaa apOu-
TPasKHOTO pa3dMpaTeIbcTBa’.

3a mocnenHuii ron npotuB Pecnyonuku bena-
pPYyCh OBLIM HayaThl cpas3y TpU apOUTPakKHBIX pa3ou-
patenbcTBa 1o uckam nHBectopoB OO0 «ManHomu-
yMm-ITponeccunr» (Poccuiickasgs ®enepanus), 3A0
«I'pang Okcnpece» (Poccuiickasgs Penepaumsi) u
Delta Belarus Holding BV (Hunepaanasr).

* Russian company threatens first treaty claim against Bela-
rus, Global Arbitration Review, 27 ampensa 2017 ropa, https://
globalarbitrationreview.com/article/1140749/russian-compa-
ny-threatens-first-treaty-claim-against-belarus.

AHAJINTUKA

000 «MaHonnym-lpoueccuHr» NnpoTuB
Pecny6auku Benapycs (aeno MNMocrosHHOM
nanatbl TpeTeickoro cyaa (PCA) N2 2018-06)
15 Hos10ps 2017 roma poccuiickasti CTpoUTeIbHas
KomrmaHus «MaHonuym-IIpoueccuHr» HampaBuia

CTopoHbI criopa:
OO0 «MaHonnyM-lpoLeccuHr» — UcTell;
Pecny6amnka benapycb - OTBETUMK.

MpeacTtaBUTENN CTOPOH:

OO0 «MaHonmnym-lpoueccnHr»:
Baker McKenzie.

Pecny6svka Benapyck: White & Case.

ApbuTpsbl:

Cranmumunp AnekcaHgpos (Bonrapms);
Bpuakut LTepH (PpaHums);

XyaH ®epHangec-ApmecTo (Mcnanus) -
npeacenaTesib COCTaBa apbuTpaka.

f[realt.onliner.by

YIIOJJHOMOYCHHBIM IIPEACTABUTCIAM PCCI'IY6HI/IKI/I

benapych yBegoMiieHre 06 apouTpake.
ApbuTtpaxHoe pazoupaTeabcTBo Mo ucky OO0
«ManonuyMm-IIponieccuHr» SIBIsIeTCS] TIEPBBIM WH-
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BECTMILIMOHHBIM apOUTpaXKHbIM pa30oupaTeibCTBOM

npotuB Pecnyonuku Benmapych?!, a Takke mepBbIM

WHBECTUIIMOHHBIM apOMTpakHBIM pa3ouparesib-

CTBOM TIPOTUB TOCYJapcTBa Ha TOCTCOBETCKOM

MPOCTPAHCTBE, MHULIMMPOBAHHBIM HAa OCHOBaHUU

nojoxeHuit oroBopa o EBpasuiickoM 3KOHO-

MuuyeckoM coro3e ot 29 mas 2014 roma (dorosop o

EADC). AnMuHUCTpHpOBaHKWE apOUTPaKHOTO pa3-

OupatenbcTBa ocyulecTsiseT IlocTossHHas maniaTa

Tpeteiickoro cyna (I'aara, Hungepnaannasi). Pa3oupa-

TEJTbCTBO MPOBOAUTCS B COOTBETCTBUU C ITOJIOXKE-

HusMHu ApoutpaxHoro permamenta KOHCUTPAJL

2013 rona.

HMHBecTop mpeabsBuil TpeOOBaHUSI B COOTBET-
cTBUM ¢ nojoxeHusmu Jorosopa o EADC, koro-
phIii BcTynmua B cuity ¢ 1 sHBaps 2015 roga. Ctopo-
Hamu IHorosopa o EADC saBasttorcsa Poccuiickas
Denepanusg, Pecriybnuka Bbenapych, PecryOnmka
Kazaxcran, Pecnyonuka ApMeHus u Kuprusckas
Pecrniybnuka.

Eme B 2003 rony OO0 «ManoauyM-IIpouec-
CHUHT» BBIMTPAJO KOHKYPC MHBECTUIIMOHHBIX ITPO-
€KTOB, MHUIMWPOBAHHBII MMHCKUM TOPOACKUM
WCTIOJIHUTEIBHBIM ~ KOMUTETOM, Ha 3aCTPOMKY
yuacTka B rpanuuax yiaui KpachHoit, KuceneBa n
MaiiepoBa, rie pacrojoXeHO cTapoe Tposuieioyc-
Hoe merno Ne 1. Ha 3ToM MecTe MHBECTOP TIaHUPO-
BaJl TTIOCTPOUTH BJIUTHOE XXWJIbE, MSTU3BE3I0YHBIN
oTeNIb U Ou3Hec-1eHTp. 1o olleHKe MHBeCcTOpa, 00-
1asi cyMMa BJIOKEHMI B MPOEKT AOJKHA OblIa Co-
ctaBuTh 500 MJTH AOJII.

7151 TOro 4TOOBI MOIYYUTh TaHHBIN YU4aCcTOK IO/
3acTpoiiky, «MaHonuym-IIpolLieccuHr» coraacuics
Ha yCJI0BUSI KOHKYpPCa MHBECTULIMOHHBIX TTPOEKTOB,
a UMEHHO:

— HampaBUTb 15 MJIH JOJIJI. HA CHOC CTaporo TpoJi-
JleiidycHoro aero Ne 1, a Takke Ha IIPOEKTUPO-
BaHUE U CTPOUTEIHCTBO KOMMYHAJIBHBIX O0BEK-
TOB (HOBOE TpoJUIeiOyCHOE Iero U HEeOoOXOIU-
MbI€ JUISI HETO TIOMEIIeHMSI U 000pyIOBaHuUE) B
pa3BUBAlOIIEMCS Ha TOT MOMEHT MUKpOpaiioHe
Ypyube-6 B MUHCKe;

* 00O Manolium Processing v. The Republic of Belarus, official
website of permanent court of arbitration pca-cpa.org, mara
obpamienus 15 oktabps 2018 ropa, https://pca-cpa.org/en/cas-
es/161/.
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— TMEepeYMCIUTh | MITH T0JUT. Ha CTpouTeabcTBO Ha-
LMOHAJIbHOM OMOJIMOTEKHU B cToIuLe Pecrybam-
ku Benapycy’.

Ilo pesynbpraTaM KOHKypca HMHBECTMIIMOHHBIX
MPOEeKTOB MMHCKUI TOPOACKONM MCTIOJHUTEIbHBIN
KOMMTET M YHUTAPHOE MpeanpusTue «YmnpaBieHue
TpaHCIIOpTa U CBSI3W» (Ceiiuac — rocylIapCTBEHHOE
npennpusaTue « MUHCKTpaHC») 3aKIIOUWIMn ¢ «Ma-
HonauyM-ITponeccuHT» MHBECTULIMOHHBIM JOTOBOP.

Yepe3 HECKOIBKO JIET ITOCHIE 3aKIIUYEeHUs 3TO-
ro gorosopa, B 2007 romay, BJIacTX ropoja U3MEHWIN
pasMep wuHBecTUIMid «MaHonuym-IIporieccuHr»,
KOTOpbIe KOMITaHUsI AOJDKHA ObLTa BIOXWTH B CTa-
poe TposuieitbycHoe aerno Ne 1, a TakKe MPOeKTUPO-
BaHUE U CTPOMUTEIHCTBO OOBEKTOB B MUKpOpailioHe
VYpyube-6. Tak, HanmpuMep, BIaCTH BKIIIOYMIU B JI0-
roBop 00s13aTe1bcTBO « MaHomuyM-TIpolieccuHr» no-
KPBITh BCE JOMOTHUTEIbHBIE PACXO/bl 3a CBOM CYET,
€CJIM pa3Mep MHBECTULIMIA TTPEBBICUT 15 MJTH TOJLT.

Kak yTBepkmaeT WHBECTOp, BCJEACTBUE Hapy-
IIeHUs 00s13aTeJIbCTB CO CTOPOHBI BlacTeil Tropo-
Jla, B YaCTHOCTU OoJiee TMO3MHEro IMPemnoCTaBICHUS
3eMEJIbHBIX YYaCTKOB JUISI CTPOMUTENbCTBA U COOT-
BETCTBYIOIIUX pa3peleHuii, «ManoauyMm-IIpornec-
CHUHT» W YYpEeXIEHHOE TS lieJiei pean3alu Mpo-
€KTa 10 MHBECTULIMOHHOMY IOTOBOPY MHOCTPaHHOE
npenmnpustTue «ManonmyM- MHXUHUPUHT» K 1 vrons
2011 roma (cpok, MperyCMOTPEHHBIN MHBECTUIIUOH-
HBIM JIOTOBOPOM) 3aBEPIIMIM CTPOUTEIBCTBO KOM-
MYHaJIbHBIX OOBEKTOB HE B ITOJTHOM oobeMe. [1o ciio-
BaM MHBECTOpPa, K YKa3aHHOMY CPOKY OBIJIO BBITTON-
HeHo 95% ot obiiero oobeMa paboT IT0 JOTOBOPY,
HEeCMOTpS Ha AOMYILIEHHbIC BIACTSIMU HapyIIeHUS.

ITeperoBopsl MHBeCTOpa U OEJIOPYCCKUX BlacTei
He YBEHYAJIMCh YCIIEXOM, U MHBECTULIMOHHBIN JOTO-
BOp OBLT paCTOPTHYT B cyneOHOM Topsiake B 2014 romy.

B xonue anpensa 2017 roma «ManoauyM-IIpo-
neccuHr» Hampasui IlpaButenscTBy Pecryoanku
benapych nmoapouTpaxkHoe yBeAOMIJIEHME, Aaloliee
PYKOBOJICTBY CTPaHbl BO3MOXHOCTb B TEUEHUE I1Ie-
CTU MecCSIIeB HATU pellieHre BO3ZHUKIIEH TTpodJie-
Mbl COBMECTHO C MHBECTOPOM MOCPEICTBOM Iepe-
TOBOPOB.

> «[leno mocremeHHO BeTinaeT». KTo paspemur cmop Mexmy
poccuitckuM MHBecTOpoM 1 BiaacTsaMu MuHcka? // HoBocTHOI
nopran tut.by, 6 anpens 2016 ropga, https://news.tut.by/econom-
ics/491340.html.


https://pca-cpa.org/en/cases/161/
https://pca-cpa.org/en/cases/161/
https://pca-cpa.org/en/cases/161/

I  UHBECTCMOPHLI NPOTUB PECMYBJIMKU BEJIAPYCb |

CropoHaM MHBECTULIMOHHOTO CIopa HE yAajloch
JOCTUTHYTHh B3aMMOIPUEMIIEMOI JTOrOBOPEHHOCTH,
BciencTBue yero 15 Host6ps 2017 roga «MaHonm-
yMm-IIpoueccuHr» HampaBuid BiacTsM benapycu
yBeOMJIeHe 00 apOWTpake M MHULMMPOBAI ap-
ourpaxHoe pazouparenbctBo. OO0 «MaHoauyM-
ITpoueccuHr» TpeOyeT BO3MELLICHUS YOBITKOB B BUJIE
KOMITEHCAIIMU B CBA3U C 9KCIPOIpUaIIeit THBECTH -
LI 1 BO3MEILEHUS YITyIIEHHON TPUOBLIN B pa3Me-
pe opueHTHpoBOYHO 200 MJTH J0JUT.®

IMo neny chopMupoBaH cienymoIuii cocTaB ap-
ouTpaxa:

— Cranumup AnexcaHapoB (bosrapus) — Ha3Ha-
yeH «Manonmym-TIporieccuHr»;

— bpumxur tepn (Ppanius) — HazHayeHa Pec-
ny6aukoit benapyce;

— Xyan ®epnHanaec-Apmecto (Mcnanust) — npen-
celaresib cocTaBa apoOuTpaxka (HasHadeH coap-
ouTpamm).

HMHutepecsl «ManonuyMm-IIpolnieccuHr» B apOu-
TPaXXHOM pa3OMpPaTESIbCTBE MPEACTABISIET MEXITY-
HaponHas topunndeckas ¢pupma Baker McKenzie,
nHTepechl Pecnyonvku benmapych — MeXIyHapoma-
Hag ropunndeckas pupma White & Case’. Opuau-
yeckue npeacraButenu Pecryonuku benapych mpo-
CUJIM pa3fesieHus] apOUTPaKHOTO pa3doupaTebCcTBa
Ha HECKOJIbKO 3TaloB [JIS TOTO, YTOOBI BOIPOCHI
IOPUCIUKIIMA U YOBITKOB OBLIM PAacCMOTPEHBI I10-
cienoBatebHO. MHBIMU clloBaMHM, ecii ObI COCTaB
apOMTpaxa 1o AeJly BbIHEC pellieHre 00 OTCYyTCTBUU
IOPUCIUKIIMU, BOIIPOCHI O TOM, IOIycTuia Ju Pe-
cny6auka benapych HapylueHUe 00513aTeNIbCTB Ie-
pel MHBECTOPOM U B KAKOM pa3Mepe YOBITKH TTojIe-
JKaT BO3MEIIEHMIO, TaK U He ObUTU OBl pACCMOTPEHEI.
ApOUTpPHI OTKA3aIu B pa3aejeHUU pa30oupaTeabCTBa
«II0CJIe M3Y4YeHUS! MPOLeCCYaIbHBIX JTOKYMEHTOB,
TPeICTaBJICHHBIX CTOPOHAMM»®,

¢ Russian company threatens first treaty claim against Bela-

rus, Global Arbitration Review, 27 ampenst 2017 ropga, https://
globalarbitrationreview.com/article/1140749/russian-compa-
ny-threatens-first-treaty-claim-against-belarus.
7 000 Manolium Processing v. The Republic of Belarus, offi-
cial website of permanent court of arbitration pca-cpa.org, fara
obpamienus 15 oktabps 2018 ropa, https://pca-cpa.org/en/cas-
es/161/.
«Jleno o TponneitbycHOM [ero». VICK pOCCUIICKOI KOMIaHUM K
Benmapycu paccmorpat B Taare // HosocTHolt mopTan tut.by, 10
aBrycra 2018 ropa, https://news.tut.by/economics/603955.html.

AHAJIUTUKA

B To xe Bpems1 Pecnybsinka benapych Bocnosb-
30Bajlach COIIAIICHUSIMU O TIPaBOBOM ITOMOIIU
¢ Poccueii — 310 TIpuBeNo K BBI3OBY PYKOBOAMUTE-
et «Manonuym-IIpoueccunr» Anapest Hoarosa
u Apama Exapsna B MBJl P® Ha ompoc. FOpuau-
yeckue TpeacraButenn «Manonuym-IIpoueccuHrs
o0paTWINCh K apOUTpaM C XOJaTaliCTBOM O TOM,
yToOBI benapych He mpeanpuHUMaia HUKaKuX Aei-
CTBUI1 TT0 YTOJIOBHOMY HAITpaBJIEHMIO 10 OKOHYAHUS
apbuTpaxHoro pazoupareabcTBa. Ha cerogHsmHumit
JeHb COCTaB apOMTpaKka He MPUHSUI pellieHus, HO
yKe Jaj yKazaHue CTOpOHaM He TpeaNnpuHUMAaTh
HUKaKUX JEWCTBUI, KOTOPbIE MOTJIM Obl HAPYIINTh
1IeJIOCTHOCTb apOMTPaXKHOTO Mpoliecca.

Cnymanug 1o geny «MaHonuyM-IIporec-
cuHr» npotuB Pecrybiauku bemapych cocTtosiTcs
29 uronsg — 2 asrycta 2019 roga B I1ocTosiHHOM na-
Jate Tpeteiickoro cyna (I'aara, Hunepnasabr).

3A0 «PAHL, SKCIPECC» npoTus
Pecny6nukn benapycb
(meno ICSID N2 ARB(AF)/18/1)

CtopoHbI cropa:
3A0 «PAH SKCITPECC» - ucreu;
Pecnybnunka benapycb — OTBETUMK.

MpepcraBUTENN CTOPOH:

3AO0 «'PAH, 9KCITPECC»: Wilmer Cutler
Pickering Hale and Dorr; Eropos, [NyruHckum,
AdaHacbeB 1 NapTHEpPbI.

Pecny6nka Benapyck: White & Case.

ApbuTpbl:

Cranmumunp AnekcaHgpos (bBonrapms);
Kpuctodpep Tomac (KaHaga);

NopaH Jlesu (LLIBenuapus, bpasunus) -
npeaceaaTesib COCTaBa apbuUTparka.

31 auBapg 2018 roga B MexxayHapogHOM LIEHTpE
MO YpPEeryJUpOBAaHUIO WHBECTUIIMOHHBIX CIIOPOB
(ICSID) 6b11 3aperucTpupoBaH BTOPOW WHBECTU-
LIMOHHBIA uCK mnpoTtuB Pecnyonuku benapycek.
Hck obl1 mogaH poccuiickoil komnaHueit «I'PAH]L
OKCITPECC».

MHBECTUIIMOHHBIIA TOTOBOP O CTPOUTEILCTBE
3aBOJia TT0 BBIITYCKY XeJIe3HOMOPOXKHBIX BATOHOB U
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TaHK-KOHTeHEPOB Ha 6a3e OCUTTOBUUCKOTO BaroH-
HOTO JIeNo ObUT MOATKCAH MPaBUTEILCTBOM Pecmy-
omuku benapycy 1 3A0 «I'PAHJ BSKCITPECC»
B 2008 romy. B mocnenytoiieM OBLIO CO3IaHO CO-
BMecTHoe mpeanpustie «OCUIMOBUUCKUIA BaroHO-
cTpouTeabHbIN 3aBoA» (OB3), akuinoHepaMu KOTO-
poro ctanu «'PAHJI DKCITPECC» (74% akuwii) u
Benopycckas xenesHas gopora (26% axuuii). [Tna-
HUPOBAJIOCHh MOCTPOUTH 3aBOJ TPOU3BOICTBEHHOM
MOIITHOCTBIO 2,5 THIC. TPY30BBIX BarOHOB W 2 THIC.
TaHK-KOHTEWHEPOB B TOJ.

C 2008 roga 3AO0 «I'PAHII SKCITPECC» Bi0O-
xKuio 28,2 MAH nojul. B yctaBHOM ¢doHa OB3 u
npenoctaBuwio 34,1 MJIH JOJUI. B BUAE 3aiiMOB. DT
cpelcTBa ObUIM HampaBJieHbl HA BO3BEIEHUE HOBBIX
3MaHUI U COOPYXKEHUI, TPUOOpeTeHNE YHUKATbHO-
ro 000pyI0OBaHMS €BPOIEUCKMX MPOU3BOAUTENCH U
co3/aHKie 00BbEKTOB COLIMATbHON MHPPACTPYKTYpPHI.

 IlpepcraButenu poccuiickoro uHBecTopa 3AO0 «TPAH]

SKCIIPECC» cunTarT, 4YTO KOMITaHUS Clie/lajia BCe BO3MOXKHOE
mnaA passuTA OCUIOBUYCKOrO BarOHOCTPOMTENBHOTO 3aBOJia
/I HoBoctHoil mopran 6tv.by, maTa obpamjeHus 15 OKTA6ps
2018 roma, http://6tv.by/predstaviteli-rossijskogo-investora-
zao-grand-ekspress-schitayut-chto-kompaniya-sdelala-vsyo-
vozmozhnoe-dlya-razvitiya-osipovichskogo-vagonostroitelno-
go-zavoda/.
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OCMNOBUYCKMIA BAFOHOCTPOUTE/IbHbBIN 3aBOJL, HOBOCTHOM NopTan ovz.by

B 2011 rony EBpasuiickuii 6aHk pazsutus (EABP)
BBIJCJIMJI COBMECTHOMY TIPEATIPUSATUIO KPEAUTHYIO
JMHMIO B pa3Mepe 63,5 MJIH I0JUI. Ha BOCEMb JIeT.
Kpenut 6611 MpuBiedeH o rapaHTuio [IpaButesnb-
ctBa Pecniyonmuku benapyce'®. Ha mpoTskeHun Tpex
¢ nojosuHoit et «'PAHIO SKCITPECC» nipeno-
CTaBJISIT 3aBO/Y CPEJICTBA HA MOTallleHUe OCHOBHO-
ro goira EBpasuiickoMy 6aHKy pa3BUTUSI U OOCITY-
>KMBAHME 3TOTO J0JITa, BCETO ObUIO MPeaoCTaBIeHO
43,3 MJIH JOJII.

Bxuan B ycraBHOM ¢dona OB3 co croponsl be-
JIOPYCCKOM XeJNe3HOW Aoporu coctaBWiI 9,9 MIH
nosn. Kpome toro, benopycckas skene3Hast mopora
nepeaana yacTh 31aHuit OCUIIOBUUCKOIO BarOHOpE-
MOHTHOTO Jeno (3aUKCUPOBAaHO KaK MHBECTUIIUU
Ha cyMMy 8,2 MJIH JIOJIJ1.) U MIpeaoCcTaBUIa IeHEX-
HbIe 3aiiMbI Ha cyMMmy 25,5 MiH gosui. B 2014 rony
15,1 MutH mosut. gosira ObLIO MOraleHo 3aBoaoM !,

1 Brmactn Bnoxmmu $160 miH B 3aBop-6ankpoT // HoBocTHOI
noptan charter97.org, 5 aBrycra 2016 ropa, https://charter97.
org/ru/news/2016/8/5/217012/.

! IlpencraButenu poccuitckoro mHBecTopa 3A0  «[PAH]I
SKCIIPECC» cumnTarT, 4YTO KOMITaHU Clie/iajia BCe BO3MOXKHOE
1A pasBuTya OCUIOBUYCKOTO BarOHOCTPOMTENBHOTO 3aBOJA
/I HoBoctHoil mopran 6tv.by, mata obpamjeHus 15 OKTA6ps
2018 roma, http://6tv.by/predstaviteli-rossijskogo-investora-
zao-grand-ekspress-schitayut-chto-kompaniya-sdelala-vsyo-
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B 2013 romy obs13aTebCTBa IO CO3AAHUIO BarOHO-
CTPOMTENILHOTO TIPOM3BOICTBA OBbLIM  BBITIOJHEHBI:
OB ITOCTPOEH MPOM3BOJICTBEHHBII KOMITIEKC OCHITo-
BUUCKOTO BaroHocTpouTesibHoro 3aBoaa. K 2014 romy
Ha 3aBOJIe OTJIaMJIM TIPOM3BOICTBEHHBIE MTPOLIECCHI.

ITon BmustHueM ¢uHaHcoBoro kpusuca «I'PAH/I
BKCITPECC» yTpaTuia BO3MOXHOCTb IMpeaoCcTaB-
Jsath OB3 neHekHbie cpeacTBa Ij1s1 UCTIOJTHEHUST 0051~
3aTebCTB nepel EBpasuiickumM 6aHKOM pa3BUTHSL.

B oxkTts16pe 2015 roma Ha coBemanuu B CoBeTe
muHUCTpoB benmapycu 3A0 «I'PAHI OKCITPECC»
MPEUIOKUIIO TOCYIapCTBY MpOrpaMmy (puHaHCOBO-
IO 030POBJICHUS 3aBO/IA MMyTeM PEeCTPYKTYpU3aIuU
€ro J0JITOB: OCHOBHYIO YaCTh KPEAUTOPCKOM 3a10JI-
>KEHHOCTH OBLIO TMPEUIOKEHO OO0pPaTUTh B aKIIUU
OB3, g 4yero NMpPoOBECTU JTOMOJIHUTEIbHYIO IMMUC-
cuIo akuuii. Bmactu cornacunuch, NpeaioKuB poc-
CUICKOI KOMITAHUU TIPU PECTPYKTYpU3aLUU TIepe-
pacripeaeauThb oau BilageHus akuusasmMu OB3 u me-
penaths Pecryonnke benapych KOHTPOJIBHBINA MTaKeT
akuuit. «I'PAHJII SKCITPECC» npuHsia mnpenjio-
>KEHME, HO TOCYIapCTBO TaK 1 HE COTIacoBajio KOH-
KpETHBIE IIar¥ B 3TOM HaIlpaBJICHUN 2,

B mnocnenyromem EABP omobpun mnporpamMmmy
pectpyktypusauuu goaros OB3. CHauana MuHu-
crepcTBO (hmHaHCcOoB Pecryonvku benapych miaTu-
Jio 1o rapaHTun EABP yacTsiMmu B ycTaHOBJIEHHBIC
CpPOKHM, pa3 B Tpu Mecsana. OmHako mporpaMmma pe-
CTPYKTYpHU3allMM JOJITOB 3aBO/a He Oblia peain3o-
BaHa, moatomy B Mae 2016 roma EABP npenbsiBun
MoJiHbIe TpeboBaHUS Mo rapaHTuu K bemapycu. 1
nioHg 2016 roma MuHbuH benapycu moaHOCTBIO
noracuia 3agookeHHocTh nepen EABP, a 3atem B
3aKOHOJATEILHOM TMOPSIAKE OOpaTUIICS B CyI C Tpe-
O0oBaHueM B3bicKaTh ¢ OB3 cyMMBbI, BbIIIadyeHHbIE
rocyaapcTBoM 1o rapantu EABP. MuHucTepcTBO
¢uHaHcoB Pecnybnuku benapych moay4usio coot-
BETCTBYIOIIME PEIIEHUST TOCYIapCTBEHHOIO cyaa U
WHULIMHAPOBAJIO UCTIOJIHUTEIBHOE MPOM3BOACTRO.

6 okTsa6ps 2016 roma OB3 oGpartmiics B 6eopyc-
CKUI TOCYIapCTBEHHBIN CyJ C 3asBJICHUEM O MPH-
3HaHUU ero 6aHkporoM. PeaepaiibHas ciayxba cy-

vozmozhnoe-dlya-razvitiya-osipovichskogo-vagonostroitelno-
go-zavoda/.

12 TocymapcTBO «BbIBEZIO» aKTUBBI U3 3aBOfa-6aHKpoTa. Poccmit-
CKUiT MHBeCTOp rpo3ut cymoM // HosoctHoit mopran tut.by, 11
mekabps 2016 roxa, https://news.tut.by/economics/523245.html.

AHAJIUTUKA

JNeOHBIX TTPUCTABOB B KpaTyailiie CpoKU IpoBeia
OLIEHKY THICAY €AMHUIL Pa3IMYHOTO UMYIIECTBA, OT
00BEKTOB HEIBMKMMOCTU O YHUKAJIBHBIX CTaH-
KOB, U MHUILIMMPOBaja TOPTU I UX peaau3alvi.
B Toprax He cMOMIM TIPUHATL ydacTue KpPYITHBIE
BaroHOCTPOMTEIbHbIE KOMITAHUU, TOTOBBIE T10 PbI-
HOYHO CTOMMOCTH MPUOOPECTU BATOHOCTPOUTETb-
HBII KoMIUTeKC?. 4 Hostopst 2016 roma Topru ObUTH
MPU3HAHBI HECOCTOSIBITUMMCS, UMYILIECTBO MO MU-
HUMAaJIbHOM 1ieHe ObLUIO mpoaaHo MoTujaeBCKOMY
oTaeneHnI0 bemopycckoii xene3Hol 10pOoTH.

B mapre 2017 ropa OB3 6b11 npu3HaH 6aHKPO-
TOM, U B OTHOIIICHUU HETO OBLIO OTKPHITO JTUKBU/IA-
LIMOHHOE ITPOM3BOJICTBO 4,

31auBaps2018roga 3A0 «'PAHI DK CITPECC»
HanpaBuJIO 3asiBlieHUe 00 apouTpaxe K Pecrybnke
benapycy B ICSID. TpeboBanus «I'PAH/I DKC-
ITPECC» npeabsaBiaeHbl HA OCHOBAaHUHU MOJIOXEHU
CornaiieHusi 0 MOOILIPEHUU W B3aMMHOM 3allnTe
WHBECTUIIMI B TrocydapcTBax — ujeHax EBpasuii-
CKOT'0 9KOHOMMYECKOT0 coo0IecTBa OT 12 nekadps
2008 roma u JoroBopa o EADC. ApburpaxHoe pas-
OupaTesbCTBO MPOBOAUTCS B cOOTBeTCTBUM C [Ipa-
BUJIAaMU JOTOJHUTENbHOMI poueaypsl ICSID.

10 aBrycta 2018 roma no ey 6611 chopMUpOBaH
CJIeAYIONINI cocTaB apouTpaxka's:

— Cranumup AnexcaHapoB (bosrapus) — Ha3Ha-
yeH 3A0 «'PAHJI DKCITPECC»;

— Kpucropep Tomac (Kanaga) — Ha3zHaueH Pec-
ny6aukoit benapyce;

— Jlopan Jlesu (IIBetinapus, bpasunust) — npen-
cefaresib cocTaBa apouTpaxka (Ha3HayeH CTOPO-

HaMu).

" TIpencraBurenmu poccuitckoro  muBecropa 3AO  «TPAH]T
IKCITPECC» cunTaroT, 4To KOMIIaHUA Clie/laza BCe BO3MOKHOE
1A pasBuTyA OCUIOBUYCKOTO BarOHOCTPOMTENBHOTO 3aBOJA
/I HoBoctHoit mopran 6tv.by, mata obpamjeHus 15 OKTA6ps
2018  roma,  http://6tv.by/predstaviteli-rossijskogo-investo-
ra-zao-grand-ekspress-schitayut-chto-kompaniya-sdela-
la-vsyo-vozmozhnoe-dlya-razvitiya-osipovichskogo-vagonos-
troitelnogo-zavoda/.
Barons! mokaTwnch mo Mupy. Poccuiickas KOMIaHUS Hofana
uck npotus Bemapycu // HoBoctHoit noptan tut.by, 8 despans
2018 ropa, https://news.tut.by/economics/580230.html.
> GRAND EXPRESS Non-Public Joint Stock Company v. Republic
of Belarus (ICSID Case No. ARB(AF)/18/1), official website of
ICSID icsid.worldbank.org, mara obpamenus 15 oxrsa6ps 2018
rofa, https://icsid.worldbank.org/en/Pages/cases/casedetail.as-
px?CaseNo=ARB(AF)/18/1.
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AHAJTINTUKA |

Hurepecst «['PAHJI DKCIIPECCy» B apbutpax-
HOM pa30uparenbCcTBE MPEACTABIIAIOT MEXKyHAPOAHAS
opunundeckas ¢upma Wilmer Cutler Pickering Hale
and Dorr u poccwuiickas topuandeckas ¢pupma «Ero-
pos, Ilyrunckuii, AdanacseB u naptaepsn» (EITAulI),
nHTepech Pecrybnmumku bemapychk — MexmayHapomHas
opuanyeckas pupma White & Case.

5 okrsa6ps 2018 roma coctaB apOuTpaka BBIHEC
TIpoTieCcCyaIbHBINA Mpuka3 Ne 1 1Mo opraHu3aImOHHBIM
U TPOIIECCYaTBHBIM BOIPOCAM apOUTPaXHOTO pa3ou-
parennCTBa.

Delta Belarus Holding BV npoTtus
Pecny6nukn benapycb
(meno ICSID N2 ARB/18/9)

CtopoHbl crnopa:
Delta Belarus Holding BV - ucTeu;
Pecnybnunka benapycb — OTBETUMK.

MNpepncraBUTENN CTOPOH:

Delta Belarus Holding BV: Joseph Hage
Aaronson.

Pecny6suka Benapycb: White & Case.

ApbuTtpbl:

Bap6apa JoxmaHH (fepmaHus);
Bosnbdranr Metep (LLIseiiuapus);
BepHapao M. Kpemapec (Ucnanus) -
npeaceaaTenib COCTaBa apbuUTparka.

22 mapta 2018 roga B ICSID 6bL1 3aperucTpupoBaH
TPETUI1 MTHBECTULIMOHHEBIN UCK ITPpOTUB Pecrrydommku
Bbenapyck. Mck Obu1 mogaH HUAEPIAHICKONR KOM-
naHueit Delta Belarus Holding BV B cBs13u ¢ uHBe-
CTULIMSIMU, OCYILIECTBIIEHHBIMU B 6estopycckoe 3A0
«Jlenbra baHk».

Axkunonepamu 3A0 <«[lenbta baHk» SBISIIOTCS
yKpanHcKuii munirnonep Hukomaii Jlarys (24,48512%
akuuit), Delta Belarus Holding BV (75,51473% ak-
mmii) 1 OACO «ITencuonnslie rapantun» (0,00015%
akumin)'®. Hukomaii Jlaryn B 2007 romy Kymut 6ejio-
pycckuit 6aHk 3A0 «ATom-baHk», KOTOpBIA BMO-
cienctBuu 661 epenMeHoBaH B 3AO «/lenbTa baHk».

' KopmopartusHoe ympapneHve // Oduimanbubpiii caiit delta.
by, mata obpamenns 1 oktsa6ps 2018 roxa, http://deltabank.by/
about/governance/shareholders/.
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K okta6p1o 2014 rona 3A0 «/lensTa baHk» 3aHUMaTo
16-e MecTo cpenu 29 GaHKOB, AE€MCTBOBABIIKX HA TOT
MoMeHT B Pecriyonuke benapycn'”.

18 mapta 2015 roma mpaBneHuem HaioHans-
Horo 6aHka benapycu ObLIIO MPUHSTO pelIeHHE 00
OT3bIBE JIMIICH3UU Ha OCYIIECTBICHUE OaHKOBCKOM
gesatenbHocTU Y 3A0 «denbra baHk» B ¢BS3M C He-
BBITIOJTHEHWEM OTAEIbHBIX JUILIEH3UOHHBIX TPeOO-
BaHWi, a TaKKe co3laHueM (PUHAHCOBOTO IIOJIO-
JKEHUSI, KOTOPOE TOBJICKI0 HEUCIIOITHEHNE OAHKOM
CBOMX 00S13aTENILCTB Tepe/l BKIaIYMKaMU U UHBIMU
kpeauTopamMu'®, OT3bIB JIULIEH3UU TTPOM3OIIETT de-
pe3 HeCKOJIbKO JHEeU mocie Toro, kak Delta Belarus
Holding BV 00BsBUI 0 3aKTIOYEHUM COTIAlllEHUS
0 CTpaTerMYecKoM mapTHepcTBe Ha cymmy 500 MITH
€BpPO C JIOHJIOHCKOM rpymnmoil kommnanuit Continent
Finance Holding".

B aBrycte 2015 roma BepxoBHblit cyn benapycu
npusHai 3A0 «/lenpra baHKk» 6aHKPOTOM M OTKPBLIT
JUKBUAAIIMOHHOE TTPOU3BOJCTBO, KOTOPOE JTOIKHO
ObL10 3aBepIIMThCs 10 21 nekadpst 2016 roga®. Ho 9
nexkabpst 2016 roma BepxoBHblii cyn benapycu mpu-
HSJI pellleHue TMPOIIUTh CPOKU JTUKBUIAIIMOHHOTO
nmpou3BozacTBa 10 31 nekadpst 2018 roma?!.

B otHomeHun tomn-meHemkepoB 3A0 «/lenbTa
baHk» B0O30YX/IeHBI YTOJOBHbBIC Je/a MO CTaThsIM:
XUIIEHUE TIyTEM 3JI0YMOTPEOICHUS CIYKeOHBIMU
MMOJTHOMOYUSIMU??, COKPBITHE 3KOHOMMYECKOUN He-

17 Me>X[yHapOHBI apOUTPaXk PacCMOTPUT MCK 9KC-BIajienblia
Jenbra Banka k Benapycu // HoBoctHoit mopran Interfax.com.
ua, 18 mas 2018 ropma, https://interfax.com.ua/news/gener-
al/506282.html.

'8 HaumonanbsHbiit 6aHK Pecny6rmvku Bemapych, oduinmaabHbIi
caitr nbrb.by, 18 wmapra 2015 roma, https://www.nbrb.by/
Press/?nld=1133.

1 New ICSID claims against Belarus and Serbia, Global Arbitration

Review, 23 mapra 2018 ropa, https://globalarbitrationreview.com/

article/1167179/new-icsid-claims-against-belarus-and-serbia.

BepxoBHslit cyp mpusHan Jenbra bank 6ankporom // HoBocTHOI

nopran tut.by, 21 asrycra 2015 roma, hhtps://news.tut.by/eco-

nomics/461240.html.

JinkBupganuus Jlenbra banka oTmokeHa mo koHia 2018 roma //

HosoctHoit nopran select.by, 26 mexabpst 2016 ropa, https://se-

lect.by/content/view/12279/892/.

Cratbs 210. XuieHne myTeM 370yIOTPeONeHNs CTy>KeOHBIMU

nonHoMounsmu // YronmosHblil Kofekc PB, mara obpamenns 15

okTA6ps 2018 ropa, http://yronosusiit-kogexc.6en/statya-210

20
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COCTOSITEJIBHOCTU® M TpeaHaMepeHHasT SKOHOMU-
YyecKasi HeCOCTOSITETbHOCTh .

ITo cnoBaM mMpaBooXpaHUTEJNBbHBIX OpraHoB Pe-
cny6auku benapych, nmpuunHoil 6ankporcTBa 3A0
«Jlenbra BaHK» cTaj He3aKOHHBIM BHIBOJ JICHEKHBIX
CPEICTB M KanuTaia 6aHKa. B oTHoleHUN Tom-Me-
HeJKEpPOB KOMITAHUU BO30YK/I€HBI YTOJIOBHBIE JejIa
1o 4. 4 c1. 210 (xuileHue nyTeM 3J10yHoTpeOaecHUS
CITYy>K€OHBIMU TTOJTHOMOYMSIMU), CT. 239 (COKpBITHE
9KOHOMUYECKOU HECOCTOSITEILHOCTH), 4. 2 cT. 240
(mpemHamMepeHHasi SKOHOMUYECKAsl HECOCTOSITEIb-
Hocth) YK Benapycu?®.

22 mapra 2018 roma Delta Belarus Holding BV
nogan apoutpaxHslii uck K benapycu B ICSID.
KoMnanus npeabsiBuia TpeObOBaHUSI HA OCHOBAaHUU
CornamieHysl 0 TOOIIPEHUN U B3aMMHOM 3allnTe
uHBecTuimii Mmexny Koponesctsom Hunepnanmos

» Cratbsa 239. COKpbITUEe 9KOHOMIYECKOIT HeCOCTOATETBHOCTH //
VYronosHsiit kopiekc PB, mara obpamtenns 15 oks6ps 2018 ropa,
http://yronoBHslit-komekc.6en/statya-239

2 Crarba 240. IlpegHaMepeHHas 9KOHOMMYECKas HECOCTOATEIb-
HOCTb // YronoBHblil Kofekc PB, mata obparenns 15 okTa6ps
2018 ropa, http://yronosusiii-Kopekc.6en/statya-240

» MeXIyHapOIHbI apOUTPaXX PacCMOTPUT UCK SKC-BIafenblia
Jenbra Banka k Benapycu // HoBoctHoit mopTan Interfax.com.
ua, 18 Mmaa 2018 roma, https://interfax.com.ua/news/gener-
al/506282.html.

AHAJINTUKA

OTtpnenenue «[enbta 6aHKa» B [pogHO, HOBOCTHOM NopTan vgr.by

n Pecnyonukoit benapyce ot 11 anpensa 1995 rona.

ApOuTtpaxHoe pa3doupaTebCTBO MPOBOAUTCS B CO-

OTBETCTBUU ¢ ApOUTpaxkHbIM peraameHToM ICSID.
HMutepecsl komnanuu Delta Belarus Holding

BV B apObutpaxkHoMm pazduparesbCTBe MpeacTaBIs-

eT OpuTaHcKas opuaudeckas ¢upma Joseph Hage

Aaronson, uHTepechl Pecriyonnku beiaapych — Mex-

JyHapoaHas ropuandeckas ¢upma White & Case.
14 cents16ps 2018 roma 1o geny 6bL1 chOpMUPO-

BaH CJICAYIOLINI cocTaB apOUTpaka:

— bapbapa HoxmanH (I'epmaHusi) — Ha3HayeHa
Delta Belarus Holding BV;

— Bonabsgranr Iletep (IIBeitiapusi) — HaszHaYeH
Pecnybnukoii benapycs;

— bepHapno M. Kpemanec (Mcnanust) — npeace-
JaTeNlb cocTaBa apOuTpaxa (Ha3HaueH CTOpOHa-
MK )%,

* Delta Belarus Holding BV v. Republic of Belarus (ICSID Case No.
ARB/18/9), official website ICSID, 1 oxts16pst 2018 ropa, https://
icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo-
=ARB/18/9.
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TPETEMCKASl KOHBEPCUA

MpeablIyIeM HoMepe xXypHaja Arbitration.ru moaBoAUINCH UTO-

' nmpoBeaeHHoI B Poccuu apoutpaxHoii pedbopmbl. B ipogos-

JKEHHUE HayaToi TeMbl aBTOP HUKE aHATTM3UPYET «apOUTPAKHYIO
KOHBEPCHIO», KOTOpask MPOMU30IIIa ¢ MHOTOUUCIEHHBIMUA apOUTpaK-
HBIMM LIEHTpaMU, He TIOJIyYMBIIMMHU pa3pellieHrs] Ha OCYILEeCTBIEHUE
¢yukuuit ITIAY.

He cekpet, uro Bce 1829 TpeTelickux cymoB (MMEHHO CTOJIBKO, IO
MHEHUIO aBTOpa, CYILIECTBOBAJIO HA MOMEHT IPUHSITHS HOBOTO apOu-
TPaKHOTO 3aKOHOJATEJIbCTBA) HE MOIJIM, Ja W HE CMOTYT, MOXKaIyi,
MOJIYYUTh HeoOXoamMyto aulieH3no MuHiocta Poccun. Ckopee Bcero,
OoJIbIIIas YacTh JAHHBIX CYI0B «C TTIOHUMaHUEM» TIPYHSIA HOBBIE 3aKO-

AHppei KocTuubiH, HOJIATEJIbHBIE OrPAaHUYEHUS 1 IIPOCTO MpeKpaThia CBOIO A€ATETBbHOCTb.
apbuTp, ocHoBaTe b OaHako Te TpeTelCKUe CyAbl, KOTOPbIE SIBJSIMCh OCHOBHBIM UCTOYHM -
AdHoc Arbitration KOM JIoXo4a Uil UX YYPEOUTENEH, TTONBITAIUCh HAWTU BBIXOA U3 CJIO-

SKUBIICHCS CUTYaIlUU M «MOJEPHU3UPOBATHCS». DTUM U OOYCIIOBICHO
WCITOJIb30BaHNE B HA3BaHUU 3TOM CTAThU CJIOBA «<KOHBEPCHSI».

B HacTosiiieM 0630pe aBTOp He CTaBUT CBOEIH 11EJTbI0 U3YIUTh CYIb0Y
BCEX TPETEUCKHUX CYIOB Tocie peOPMBI, a JIUIIIb TOMbITaeTcs cop-
MUpOBaTh 00IIIee TPeICTaBIeHNe 00 OCHOBHBIX HAMETHBIIIMXCS TeUe-
Husx. Tak, aHaIu3 cailToB psiia paHee CYIIECTBOBABIIMX TPETEHCKHUX
CY/IOB TTOKAa3aJI, YTO MX MOXKHO Pa3/IeIUTh Ha CJICAYIOIINE TPYITIThI:
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1) «<MaMoHTBI».

KpynHuie, Ho... oHU ebiMepau. Moxcem 6bimb,
ewe nepepoosimcs 6 c/10Ho8. Kmo 3Haem?..

K «MamMoHTaM» MOXHO OTHECTU LEJbIA psI KpyIl-
HBbIX ap6I/ITpa)KHI)IX OCHTPOB, OBIBIIIIX paHEC Ha
CJIyXy, B TOM YMCJI€ M KOPIIOPATUBHBIX. DTO TpETEi-
CKHUC Cylbl IIpU OOJIBIIIEN YaCTH FOCKOp]’[OpaHI/Iﬁ,
PETUOHAJIbHBIX TOPIroBO-IIPOMBINIJICHHLBIX I1aJjaT,
ABTOPUTETHBIX apOUTPAXKHBIX aCCOLMALINIA, a TAKXKe
pAd MHBIX CyAOB, B TCUCHUE OJIUTCIHLHOIO BpEMCHU
(bopMUPOBABIIIMX CBOIO PEITyTALIMIO.

O(I)I/IHI/IEU'[I)HI)IC CalThl TAKUX CyaoB HEABYCMBbIC-
JICHHO JalOT MOHATDH, UTO 3TU YUPCXKIACHUA UTYT 3a-
KOH, YBaXaroT IMO3NIIMIO 3aKOHOJATECJIA U COTJIaCHLbI
He TOJIbKO Je-10pe, HO U Jie-(haKTO ¢ HOBBIMU IIpa-
BUJIaMM UT'Pbl, TO €CTh Ha ):[aHHI)Iﬁ MOMCECHT UCKU HE
TMIPUHUMAIOT 1 TPETENCKOE pa30MpaTebCTBO HE ajl-
MUWHUCTPUPYIOT.

YacTh M3 HUX MpeAnpUHUMAET QyHIaMEHTab-
HBIC IIOIIBITKM IOJYUYUTHb «aKKpE€AUTAL[UI0» COBETA
npu MuHtocte Poccuu B Liensix nepesarpysku. Be-
PUM, YTO HEKOTOPLIC U3 HUX Z[O6I)IOTCH XKeJ1aeMoro
pe3yjbTaTta n I[CVICTBI/ITCHI)HO JOITIOJIHAT IIPECIOBY-

TYIO YETBEPKY.

2) «CepdUHIUCTBI».

Unau me, kmo ymen yeepeHHo naaeamob, HO
Mocem noliMmamo U HOBYH 80/IHY.

K «cepduHrucTaMm» MoXXHO OTHECTH apOUTpPaKHbIE
WHCTUTYTHI, KOTOPBHIE B CYIIECTBYIOIIUX PeaTusIX
He IeMCTBYIOT Bpa3pes ¢ 3aKOHOM 00 apOUTpakHOM
pedbopMe U He MPUAYMBIBAIOT KPAMOJBHBIX CXEM.
OHu uiyT OoJiee JerKue IMyTU pelIeHUs MPOoOIeMBbl,
y4acTBYsl B CIWSHMSAX M TIOTJIOIICHUSIX, U, KakK
MpaBWJIO, MPUMBIKAIOT K odunmaibHbiM TIJAY.
Tem Oosiee yTo TonyuyuBIIne paspenreHue TTHAY
OTKPBITBHI JUIS1 CO3MaHUsI CBOMX MPEICTAaBUTEILCTB
W OTAEJEeHUH B OTAEAbHO B3ATBHIX CYyOBEKTax
Poccuiickoit Menepamnm.

3) «<B oTcTaBke»

Te yJacTHUKM «TPEeTEHCKOro pbIHKa», KOTOPhIE HE
IIOCYUTAIM BO3MOZXKHBIM WJIM ITOIIPOCTY HEC 3aXOTC-
JIN UHTCTPUPOBATLCA B HOBBIC pCaJINN. OHH IIPpOCTO
yurid. CaiThl TAKUX CYI0B HE OOHOBJISIIOTCS, JaBast
IIOHATb, YTO 3OECHh YXC€ «HUKOIO HET, 3aKpPLITO».
BO3MO)KHO, YaCTb U3 HUX BCE €IIC IIbITACTCS BbI-

AHAJIUTUKA

MOJHUTh TpeOOBaHUsSI, YCTAHOBJEHHBIE 3aKOHOM
ang TTIAY, u npoBOAUT KpPOIOTJIMBYIO padoTy,
HO... TTOKa TIIETHO.

4) «BuepaluHuit ap6uUTpark».
A mak MoxcHo 6bin10?!
ITapagokcanbHo, HO ¢akT. Kak cieayer U3 MOHUTO-
pUHra KapToTeKM apOMTpaXKHBIX AeJ, B IOCJeIHee
BpeMs YYacTWIMCh CJIy4aul pacCMOTPEHUS rocyaap-
CTBEHHBIMU CyJaMU 3asiBJICHUIA O Bblade UCTIOJHU-
TEJIbHBIX JIMCTOB Ha MPUHYAMTEIbHOE HCIIOJTHEHUE
pelIeHni TPEeTEHCKUX CYI0B, KOTOPHIE ¢ YIMBUTEIb-
HOM 3aKOHOMEPHOCTBIO ObLIU BBIHECEHBI A0 1 HOSI-
ops1 2017 roma, To €CThb IO IaThl, ITOCJIe KOTOPOIA Tpe-
TelCKUe Cyabl, HE MOJy4YMBIIME paspelieHus Mu-
HIOCTa, HE BITpaBe ObLIYM aAMUHUCTPUPOBATh JIea.
IMpumeuaTenbHON OCOOEHHOCTBIO TaKUX JEI SIB-
JIIETCSI TO, YTO PEIIeHUs MO HUM BBIHOCWINCH MOJ
caMblii 3aHaBeC MpeXHEH apOUTPaXHOU 3MoXu —
oceHblo 2017 roma. Pe3ko Bo3pociiee KOJM4ecTBO
MOAOOHBIX Ae/ BbI3bIBAET COMHEHUS B peajbHOCTU
MPOBENEHHBIX TPETEMCKUX pa3omparenbcTB. OqHaKo
CTOPOHBI, KaK MPaBUIIO, HE BO3PaXKalOT IMTPOTUB 3as1B-
JIEHHBIX TpeOOBaHMIA; CyAbl HE BHMKAIOT, NEHCTBU-
TEJIbHO JI MPOBOAMIOCH Pa30MPATEIbCTBO 1 KOTAa
oHO nMeJio Mecto. DopManbHBIX OCHOBAHUM TSI CO-
MHEHUI y CYTOB HET, a IOTOMY HET OCHOBaHUIA 1 1151
OTKa3a B BblAaue UCTIOJTHUTEIbHBIX JIMCTOB.
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OueBUIHO, YTO MBI €1lle HEKOTOPOE BpeMs OyneM
HaOJI0IaTh TIPOSIBIIEHUS <«BUepallHUX apOuTpa-
XKeW», TToKa BPEMEHHOW pa3pbiB MEXIY IaTOW BbI-
HECEeHUs pellleHU TAKUMU TPETEUCKUMU CyIaMU 1
JaToii oOpallleH!s B CyA HE CTAaHET BbI3bIBATh CUIII-
KOM MHOTO BOIIPOCOB.

5) «[ceBpoanxokn»
Hexkotopeie TpeTeiickre LEHTPHI BBIOpAJIM WHYIO
CTPATEruio U MPOIOJIKUINA OCYIIECTBIISTh TPUBBIY-
HYIO MHCTUTYLIMOHAIBHYIO NeATEIbHOCTS Ae-(paKTo,
MPY 3TOM CO3/IaB Jie-10pe BUAUMOCTD ITPaBOMEPHOM
KOHCTPYKIIMU. B KauecTBe TaKoit KOHCTPYKIIVM BbI-
CTYITWJI OZIMH U3 CaMBbIX IPEBHMX, HO paHee He CTOJIb
nonyasipHblid B Poccuu apoutpax ad hoc.

ITo cytu, 3nmoymotrpeOJisia mpaBoM, 00O3HAYEH-
HbIe LIEHTPHI MPOAOJIKAIOT BEPIIUTH TPETeiCcKoe
pa3oupaTeabCcTBO, MAacKUpysd ce0sl IO BHEIIHE

—-— —
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MpaBOMEPHOE TOBEACHNE U CO3/1aBasl Ha MPEXHUX
TUTOIIAIKaX C M3BECTHBIMM aTpuOyTaMu pPa3HOTO
pona accoumainu apoutposn ad hoc.

ABTOp HE HCKJIIOYAET BEPOSITHOCTU (DYHKIIHO-
HUPOBaHMSI Ha JAHHBIE MOMEHT Ha TEPPUTOPUU
Poccuy M MHBIX TpeTelCKMX CYIOB, B TOM YHCJIE
paboTaIIMX 10 CTapuHKe, 0e3 yyeTa MpoBeAecHHOMN
apouTpaxHoit pecdopmbl. BrioiHe MoxeT ObITh, YTO
CTOPOHBI 10 MPUBBIYKE 00paIIaloTcs K TAKOBBIM U
OHM paccMaTpuBaloT feia. OgHaKo TaKoil caM0o00-
MaH M YIOBJIETBOPEHUE OT TpeTelCcKOoro paszbupa-
TEJLCTBA MPOCYIIECTBYIOT JIUIIb 10 MOMEHTa o0pa-
IIEHUSI B TOCYIApCTBEHHBIN Cya 3a WCIOJHEHUEM
apOMTpaxkHOro peleHus. Bnpoyem, Kaxxaomy cBoe.

Ase!

ANNUAL
INTERNATIONAL
CONFERENCE

Mergers and Acquisitions
in Russia and CIS

Topics will indude:

«Review of M&A market in Russia and CIS -
trends and developments

«Russian and CIS M&A Hot Topics

«Current M&A challenges facing General
Counsels of major Russian companies

«Tax structuring issues in JV and M&A deals -
new trends and developments

«M&A Disputes in Arbitration and Litigation

http://iba-ma.ru

16 November 2018

Hotel Baltschug Kempinski, Moscow
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UcTouHuk: photogenica.ru

NMPUMEHEHWUE HBHO-MOPKCKOW
KOHBEHLUWW POCCUNCKNMU
CYOAMMU B 2008-2017 TOOAX

PomaH 3biIKoB,

PYKOBOAUTE/Ib MPOEKTA

no nuccaeaoBaHUIO
Hbto-MopKcKolt KOHBEHLMM,
reHepanbHbIN cekpeTapb PAA

CKOIl KOHBEHILIMU O MPU3HAHUM U MPUBEACHUU B UCIIOJHEHUE

MHOCTPaHHBIX apOUTPaXXHBIX pellieHuid. Ha cerogHsmHuii neHb
ydyacTHuKamMu KonBeHlMu sBisioTcsa 159 rocymapctB. Poccuiickas
®enepanyst crana ydactHuleld KoHBEHIIMM Kak MpaBONPEeMHMK
CCCP, ¢ 22 Hos16pst 1960 rona.

OcHoBHoOIi 11es1bi0 KOHBeHLIMM SABISIETCST CO3MaHUE YHUBEPCATBLHO-
ro MexaHu3Ma IMpU3HAHUS U TIPUBEACHUS B UCTIOJIHEHUE MHOCTPAH-
HBIX apOMTPaXHBIX PEHICHUI, KOTOPBIA MODKEH IMPUMEHSIThCS 10
ONMHAKOBBIM CTaHAAapTaM B rocylapcTBax-yJ4acTHUKaX. B wactHocTH,
KoHBeH1IMs ycTaHaBIMBAeT OTpaHMYEHHBIN TIepeueHb OCHOBAHUIA, 110
KOTOPBIM HallMOHAJbHBINA CYJI MOXET OTKa3aTh B MPU3HAHUU U TIPU-
BEJICHWU B MCIOJHEHNE MHOCTPAHHOTO apOUTpaxkHOTO peleHus. Ta-
K1€ OCHOBaHUs yCTaHOBJIEHHI ¢T. V KOHBEHIIMY 1 BOCIIPOM3BEACHEI B
cT. 36 3akoHa P «O MexXIyHapOJHOM KOMMEPUYECKOM apOUTpaxe»,
a Takke 4aCTUYHO B cT. 244.1 AITIK P®. Yka3zaHHBII IepedeHb OCHO-

B 2018 roxy mcnonHsiercs 60 net ¢ matsl npuHATHS Hblo-Mopk-
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BaHU HOCUT UCUEPITBIBAIOIINIA XapaKTep, KOTOPBIT
HE TIOUIEXUT PaCLUUPUTETIbLHOMY TOJIKOBAHUIO TO-
cylapcTBamMu — ydacTHUKaMu KoHBEHIIWH.

B poccuiickoii nokTpuHe npuMeHeHno KonBeHmmn
MTOCBSIIIEHO OOJIBIIIOE YMCIIO HAYYHO-TIPAKTHIECKHX pa-
60T. OmHAKO 70 HACTOSIIETO BPEMEHHU HE TPEIIPUHU-
MaJIoCh TOMBITKH BCEOOBEMITIOIIETO aHaN3a POCCHIA-
CKOH cyaeOHOM mMpakTWKH NpuMeHeHus KoHBeHmwmu.
C oroif mensto ApOuTpaxkHass Acconuanus ITOATOTO-
BHJIA CTATHCTUYECKHM aHANMNU3 CyAeOHBIX JEN IO MpH-
3HAHUIO W MPHUBEICHHUIO B MCIOTHEHNWE MHOCTPAHHBIX
apbuTtpaxssIx pemennii B Poccnn 3a 2008—2017 rogpr.

B noaroroBke 3Toro ucciaeoBaHus, MPOXOAUBILIETO
B TpH dTama, MPUHAIN y4acTHe KaK COTPYTHHUKH Ap-
OUTpaXKHOI AcCCONHAINH, TaK ¥ FOPUCTHI MOCKOBCKUX
oducor Bemymux ropuamdeckux pupm: Tomya Omer,
3enkoBa Mapuna, JlaBeperueB Jmwutpuii m Maiicak
Wpuna (White & Case LLP), Camurymnna Jmutpuit
n Jlecanuenko Aduna (RBL | GRATA International),
AmudanoB Anton (Dentons), JIBenaamarosa Harambs
(VLawyers), CamotimoB Muxann u AuapeeBa Hara-
nes («Eropos, Ilyrunckuii, AdaHacbeB 1 mapTHEPHD»),
[TerpauxoB Cepreit u Kypbanoa Acust («AJIPY]»),
Axuypnaa Mapuna u XanceinoBa Kcenns (Cleary
Gottlieb Steen & Hamilton LLP), I'pumenkoBa AHHa
u Cycruneiaa Upnna («kKUAID).

Kak mokasan anamms, Hpro-Mopkckas KOHBEHIHUs
JIOCTaTOYHO XOPOIIO M3BECTHA POCCHUHUCKHUM CYABSIM.
3a nmocneqaue 10 ner KoHBEeHIIUS aKTHBHO MPUMEHS-
sack cynaMmu Poccuiickoit denepaiuu Bcex YpoBHEN, B
pa3HbIe MHCTAHITMH OBLIO ITOaHO B OOIIEH CIIOKHOCTH
472 3agBneHust 0 MPU3HAHUN HHOCTPAHHBIX apOUTpaxK-
HBIX pelIeHn, 378 n3 KOTOPBIX OBLIN yAOBIETBOPEHBI.
[To 45 3asBieHnAM OBUIO OTKa3aHO B YAOBJIETBOPEHHH,
a 49 He ObUTH PACCMOTPEHBI CyJaMH 110 TEM WIIH WHBIM
IpoleccyalbHbIM NpHYuHaM. Poccuiickumu cypamu
MpU3HAeTCd W MPUBOTUTCS B HcmoinHeHne oT 80 10
97% Bcex 3asBIECHUI O MPU3HAHUHM WHOCTPAHHBIX ap-
OUTpaXXHBIX PEUICHUH.

OXuaeMo, 9TO CPeIy 3asBHUTEIEH MPEeBaTUPYIOT
ykpaunHckue (196), Gemopycckue (101) n kxazaxckue
(15) cTopoHBI, OAHAKO €CTh U MPEACTABUTENH IPYTUX
ctpaH — JlarBuu (13), I'epmannu (11), Mongasun (11).
[Tomasnsroniee GOIBIIMHCTBO CIIOPOB BOSHUKIIN U3 JI0-
roBopoB noctaBku (341). 3Ha4UTETHHO MEHBIIE — U3
JIOTOBOPOB OKazaHus yciyT (39) u moroBopoB B o0Ia-
ctu ¢puHAHCOBOM nestenpHOCTH (30).
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[To mpuMeHNMBIM apOUTPaKHBIM PETIIaMEHTaM JIH-
mupyetr MKAC npu TIIIT Ykpausbl (Ha OCHOBE 3THX
mpaBWJ BbIHECEHO 193 m3ydeHHBIX perrenus), MAC
mpu benTTIII (95), LCIA (17), SCC (16), ICC (13) n
LMAA (12).

3a 10 net apOUTpaXKHBIMU PEIIEHUSIMI IPUCYKACHO
TpeboBanmii Ha 8 220 758 910 eBpo. M3 HUX poccuii-
CKMMH CylIaMH{ MPU3HAHO M NIPUBEICHO B UCIIONHEHUE
TpeOoBanuii Ha cymmy 4 771 021 582 espo, nmm 58%
OT TPHUCYKICHHBIX B apOUTPAKHBIX PEHICHHUIX CYMM.

B mocnennue romel cpemHssl MPOAODKUTENHHOCTh
pPaccMOTpPEHUs JIeN O IPU3HAHUN WHOCTPAHHBIX apOu-
TPaXKHBIX PELICHUNA POCCUHCKUMM CYlaMH COCTABIISET
OKOJIO 6 MECSILEB.

ITompobuee o pesyapratax 3TOTO MAacIITaOHOTO
WCCIIEZIOBAaHUS M €r0 METOIOJIOTHH MOXKHO TIPOYH-
TaTh B MPWJIOKEHUH K HACTOSAIIEMY HOMEpY >KypHana
Arbitration.ru.
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EBPOMENCKASA AJTETEPHATUBA
AHTTTMNCKUM CYOAM

ExkaTepuHa puBHOBa,
Paris Baby Arbitration,
npesnaeHT, Mapuxk

3/TI00JICHHOM IOpUCAUKIIUEN TS pa3peleHrs MEeXTyHapOIHBIX

CTOPOB TpanuIMoHHO sBisieTcs JlongoH. B 2018 roxy B mpo-

1ieccax JJOHIOHCKUX KOMMEpPUYECKMX CYI0B YYacCTBOBAJIM BbI-
xXoauel U3 69 ctpad. Poccusa n KasaxcraH BXomdaT B TpOiKy HamboJiee
MPEICTaBICHHBIX HAIlMOHAIBHOCTEH, TaXKe HECMOTPSI Ha HEKOTOPYIO
MOJIUTUYECKYIO HaNIPsKEHHOCTh MexXny Poccueil u BenukoOpuranu-
eil B ImocienHee BpeMs'.

Opnako BeneactBue Brexit B 2019 rogy CoennHeHHoe KopoieBcTBO
nokuHeT EBponeiickuit coto3. B aToii cBsI3u cTpaHbl EBpomneiickoro
CO103a BKJIIOUWJIMCH B TOHKY 3a 3BAHME HOBOTO ILIEHTpa MEXIyHApOI-
HOU ToproBiu W mpaBa. Co3maHue MeXIYHapOIHBIX CYIOB, TO €CThb
CyIOB, TpeAHa3HAYeHHBIX 711 3(POEKTUBHOTO pa3pellieHusT CIIOPOB
C MEXITYHApPOIHBIM 3JIEMEHTOM, CTAJI0O HEOThEMJIEMOI YaCThIO 3TOTO
npoiiecca. [Ipeamnonaraercs, 4To TaKue Cyabl CO3AaAyT KOHKYPEHIIUIO
HE TOJIbKO OOBIYHBIM TOCYJaPCTBEHHBIM CydaM, HO U MEXIyHapOIHO-

My apOUTpaxy.

YeM nHTepecHbl eBponemcKme
MeXXAyHapoaHble cyabl?

Pacimmpenue xomrereHumu cynoB EC MoXeT mpuBiiedb K HUM CTO-
POHBI, KOTOPBIE paHee MPUOErn Obl K paCCMOTPEHMIO CBOETO Jiesa B
AHTJIMICKUX CyAaX WU MEXIyHapOoaHbIX apouTpaxax. I[Touemy? EcTb
HECKOJIbKO IMPUYMH:

— pelIeHus eBPONENCKUX CYI0B aBTOMAaTUYECKU TPU3HAIOTCS U MIPU-
BOJATCSI B UCIIOJIHEHUE B rpaHuIlax EBpomneiickoro corosa B COOT-
BeTcTBUM ¢ EBporneiickum permameHToM Bruxelles I bis; B [1IBeiina-
pun, Ucnannuu, HopBeruu u JIuxteHiuTeitHe (cTpaHax — 4jeHax
EBporneiickoit accounanuun cBobogHoit Toprosiu, EACT) pere-
HUS MPU3HAIOTCS U MPUBOIITCS B UCIOJHEHUE MO YIPOIIEHHOMN
MpoILeaype MOJIyIeHUS 9K3eKBaTYphbl B COOTBETCTBUU ¢ JIyraHCcKoi
koHBeHuuel. Ilocie 3aBepmieHus Brexit HOpMBI €BpOMENCKOTO
npasa, Bkiaoudass Permament Bruxelles I bis, He OyayT ©oJiee pac-

! Portland Commercial Courts Report 2018, https://portland-communications.com/pdf/

Portland-commercial-courts-report-2018.pdf.
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npocTpaHsAThcsd Ha BemukoOputanuto. C mpy-
roil cTopoHbl, BenukoOpuTaHUS HE SIBISETCS
crpaHoil — wieHoM EACT, u ee BCTyIuieHUE B
AccolManuio MaJIOBEPOSITHO IO MOJIUTUYECKUM
npuyrHaM; Brexit mogpa3ymeBaeT oTKa3 OT OC-
HOBHBIX €BPOIEUCKHUX CBOOOM TepeaBUKEHMUS,
Tak:Ke MpearoaaraeMbIx Accolanuei;

— TMpollecCyajbHble U3IEPKKA B EBPOMEHCKMUX
MEXIyHapOIHBIX CydaxX B pa3bl HUXKE, YEM B aH-
MIMUCKUX (B OCOOEHHOCTH 3TO KacaeTcs (paH-
Iy3CKMX M HEMEIIKMX CYIOB)? CyIax U apOUTpaxe;

— eBpOIMeNCcKUe CTpaHbl OTHOCSTCS K pOMaHO-Tep-
MaHCKOU mpaBoBoil rpymme. CXoXecTb CTPYK-
TYpBI TIpaBa MOXET OBITh MpUBJIEKaTeJbHA IS
noJib3oBaresieil 3 Bocrounoit Esponisl 1 CHIT;

— MEXIyHapOIHbIE €BPOMENCKUE CYAbl OYAYT TEX-
HUYECKM U KaJpoOBO OCHAIIEHBI I 3D HEKTUB-
HOTO pa3pelleHUsT CIOPOB C MEXIYHapOIHBIM
asneMmeHToM. Ilpenmonaraercs, 4To WU3NIUIIHUMA
(opmManu3aM — a ¢ HUM 1 BpEMEHHBIE 3aJCPXKKHN
M pacXojibl — OYIET CBeIEH K MUHUMYMY;

— TOCYIapCTBEHHBIN cya obagaeT 0ojee IMUPOKK-
MU TIOJTHOMOYMSIMU, YeM apOUTPaKHBIA TpUOY-
HaJI: MPUCOEANHEHNE TPETHUX CTOPOH U O0BEIM -
HeHUe pa3doupaTebCTB B OTCYTCTBUE apOUTPaX-
HOTO COTJallleHUs HEW30€XHO CHUXKAET PUCK
TMIPOTUBOPEYUBBIX PEIICHUIA;

— TOCYIapCTBEHHas Tpoleaypa OTHOCUTETbHO
Mpo3payHa M OCHOBBIBAETCS Ha OOIIEIOCTYITHOMN
cyleOHOM mpaKkTUKe.

®paHuums

®paHuma cTaja ImepBoil CTpaHOM, peaTu30BaBIIeH
IUTaHBI TI0 CO3MAHMIO OTACIbHON IOPUCAUKIINN IS
PacCMOTPEHMS MEXXIYHAPOIHBIX CIIOPOB.

7 despainsg 2018 roma ObUIM TTOAMMCAHBI IBA TIPO-
TOKOJIa®, perIaMEHTUPYIOIIME CYACOHBII IMpolecc

2 Study on the transparency of costs of the civil judicial proceed-

ings in the EU, 2007, pp. 59 and 62, https://e-justice.europa.eu/
content_costs_of proceedings-37-en.do.

Protocol on Procedural Rules Applicable to the International
Chamber of the Court of Appeals of Paris, https://www.cours-ap-
pel.justice.fr/sites/default/files/2018-06/CICAP_English_Proto-
cole%20barreau%20de%20Paris%20-%20Cour%20d'appel %20
de%20Paris_mai2018.pdf; Protocol on Procedural Rules Applica-
ble to the International Chamber of the Paris Commercial Court,

52 | Arbitration.ru

EBPOMENCKAA ANITEPHATUBA AHITTMACKUAM CYJAM I

B MexnyHaponHoii majgate KomMepdeckoro cyma

IMTapuxa 1 MexayHapoaHOI majgaTe ATEISIIAOH -

Horo cyna ITapmxka (Chambre internationale de la

Cour d’appel de Paris, CICAP). Torma kak Mex-

nyHapoaHas nanara Kommepueckoro cyna IMapuxka

opu1a coznana B 1995 romy, CICAP 6buta chopmu-
poBaHa yKa30oM Ipe3uIeHTa ATIEJUISIIIMOHHOTO Cyaa

ITapuxa ot 4 anpesist 2018 roga. IlepBbie cayniaHus

B CICAP nponutu B ceHTSI0pe.

CornacHO mpoToKojaM, 00€ majiaTbl KOMITETEHT-
HBI B chepe pacCMOTPEHUST SKOHOMUYECKUX U KOM-
MEepYECKUX CITOPOB C MEXKAYHAPOIHBIM 2JIEMEHTOM.
CICAP saBaseTcs aneassMOHHBIM OPTaHOM B OTHO-
IIEHUN pEelIeHUI TOCyIapCTBEHHBIX CyI0B MEepPBOM
uHcTaHuuu. B yactHoctu, kKomnereHuuss CICAP
pacrpocTpaHsieTcsl Ha peleHuss MexXnyHapoaHOM
naatel KomMmepueckoro cyna Ilapuxa, pemeHust
B 00JIacTH apOUTpaxKa 1 CIOPbl, KOTOPbIE CTOPOHBI
pewvin miepenath Ha paccmoTpeHne CICAP B co-
OTBETCTBUU C ITPOPOTALIMOHHBIM corjameHuem. I1o
BCeil BUIMMOCTHU, «pellIcHMS B 00J1aCTH apOUTpaxKa»
BKJTIOUAIOT PEIIeHUs Cya0B MEPBON MHCTAHIIUM TIO
MPU3HAHUIO U MPUBEACHUIO B MCIIOJHEHME apOu-
TPaXXHBIX PEIICHUI 1 COIJIallleHUI, a TaKXKe pele-
HUS CONEMCTBYIOIINX apOUTPAXy CyIeil.

ITpu atoM komneTeHus CICAP Ha naHHBIN MO-
MEHT He paclpOCTpaHseTcs Ha 3asBIcHUS 00 OT-
MeHe apOuTpaxHbIX pemeHnit. CormacHo cT. 1519
dpanmysckoro I'TIK, 3asBieHre 06 oTMeHe apOu-
TPaXHBIX pELICHUI ToAacTCsl B ale/UISIIMOHHBIN
Cyl, B TEPPUTOPUAJBHOM IMOACYIHOCTU KOTOPOTO
HaXOIUTCSI MECTO MpoBeneHus1 apoutpaxka. B Ila-
pYKe pacCMOTPEHMEM TaKMX 3asIBJICHUI B KaUeCTBe
MEepBOl MHCTAHLIMU 3aHMMAaeTCsl TiepBas IajaTa
TepBOTo MoApa3aeaecHUs ANeISIIMOHHOrO cya.

Oco0GeHHOCTHIO Mpollecca B MEXKAYHAPOIHBIX Ta-
JlaTax SIBJsIeTCS] BO3MOXHOCTD 3¢ (EeKTUBHOTO pac-
CMOTPEHUS MEXIYHAPOIHBIX CTIOPOB;

— CyAbM KBaTU(PUIIMPOBAHBI TT0 MEXTYHAPOIHOMY
M eBPOIEHCKOMY MpaBy U BJIAACIOT aHIJIMICKUM
SI3BIKOM;

— HEeCMOTpsI Ha TO, YTO BCe MPOliecCyaabHbIE TOKY-
MEHTBI JIOJLKHBI OBITH COCTaBJICHBI Ha (ppaHIly3-
CKOM $I3bIKE, TIPUJIOKEHUS K JOKYMEHTaM, CBU-

https://www.cours-appel.justice.fr/sites/default/files/2018-06/
CICAP_EnglishVersion_Protocole%20barreau%20de%20
Paris%20-%20Tribunal%20de%20commerce%20de%20Paris.pdf.


https://www.cours-appel.justice.fr/sites/default/files/2018-06/CICAP_English_Protocole barreau de Paris - Cour d'appel de Paris_mai2018.pdf
https://www.cours-appel.justice.fr/sites/default/files/2018-06/CICAP_English_Protocole barreau de Paris - Cour d'appel de Paris_mai2018.pdf
https://www.cours-appel.justice.fr/sites/default/files/2018-06/CICAP_English_Protocole barreau de Paris - Cour d'appel de Paris_mai2018.pdf
https://www.cours-appel.justice.fr/sites/default/files/2018-06/CICAP_English_Protocole barreau de Paris - Cour d'appel de Paris_mai2018.pdf

JIETEIbCKNE 1 SKCIEPTHbBIE TTOKA3aHUS pa3pelia-
€TCs MPEAOCTABIISATh, @ YCTHBIE MPEHUSI — TPO-
BOAUTH Ha aHrauiickoMm. ITogpasymeBaeTcs, 4TO
WHOCTPAHHbIE aABOKATbl CMOTYT IIPEACTaBJISITh
MHTEPECHl CTOPOHBI HA MPEHUSIX TIEPEH MEXITY-
HapOJHBIMM MajlaTaMX Ha AHTJIMMCKOM SI3BIKE,
TEM HE MEHEE TOJIbKO MapMKCKUE aTBOKATHI MO-
TyT OPEABIBISATDH Cyly TUCbMEHHBIE aKThl, KOTO-
pble BKJIIOYAIOT B Ce0s1 aneUIIIMOHHYIO XKaao0y;

— peweHust MexnyHaponHoi manatel Kommepue-
ckoro cyna Ilapuxka u nocraHosineHusi CICAP
COCTaBJIeHbl Ha (PPaHIIy3CKOM SI3bIKE C MEePEBO-
JIOM Ha aHTJIUACKUM.

lfonnaHpus

lNomwranoust Takke mpemiaracT CBOIO IOPUCIUKIIAIO
IUIST pa3pelieHnsT MEeXIYHapOIHBIX KOMMEPYECKUX
CIIOPOB (MOICYTHOCTDH TOJUIAHACKUX MEXIYHApO.I-
HEIX cymoB cxoxka ¢ CICAP, Ho He BKITIogaeT B ceOs
peleHns B 00J1acTh apouTpaxa).

8 mapTta 2018 roma HIKHSS TajlaTa TOJUIAHICKO-
ro mapjaMeHTa omoOpuja 3aKOH, pa3pelIarolIuii
COCTaBJIeHUE CYJEeOHBIX pelleHUid Ha aHTJIUMCKOM
s3bIKe’. 3aKOH Ha JaHHBIA MOMEHT HAXOOUTCS Ha
paccmorpennu CeHata. M3HavanpbHO 3aruiaHUpPO-
BaHHOe Ha 2018 rog OTKPBHITHE HOBBIX CYIOB OBIJIO
nepeHecero Ha 2019 roxn®.

Hogas romnanackasi cucteMa KOMMEPYECKUX Cy-
1moB B AMctepaaMe (Netherlands Commercial Court,
NCC) BkimiouaeT B ceOsT ABe MHCTAHIINI: OKPYKHOM
CYI 1 aIleJUITIIOHHBIN CYI, SIBIISIOIIMECS IToaApa3-
IeJCHUSIMU yXe OeUCTBYIOIMX cynoB. Ilpouemypa
OyleT peryaMpoBaThCsl BHYTPEHHUMM IIpaBUJIaMM
NCC u I'paxxmaHCKUM TIPOIIECCYATHHBIM KOIEKCOM
Tomnangun’. O6a TOKyMeHTa JOCTYITHBI HA aHTJINM -
CKOM SI3BIKE.

ITnanupyercd, aro miporiecc B NCC OymeT BeCTHUCh
Ha aHIVIMHACKOM SI3BIKE IIOJTHOCTBIO — OT IIpeACTaBIe-

IIpesenramms NCC, https://www.rechtspraak.nl/SiteCollection-

Documents/presentatie-ncc-2018-en.pdf.

> NCC Update No. 1, https://www.rechtspraak.nl/SiteCollection-
Documents/ncc-update-2018-01.pdf.

¢ NCC Update No. 2, https://www.rechtspraak.nl/SiteCollection-

Documents/ncc-update-2018-02.pdf.

ITpasuma NCC, https://www.rechtspraak.nl/SiteCollectionDocu-

ments/draft-ncc-rules-june-2018.pdf.
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HUSI TOKA3aTeJIbCTB U CAYIIAHWA 10 peleHus cya.
ITomumo 3Toro, NCC mnipeaiaraet Bce camble Mepe-
JIOBBIE TEXHOJIOTMU U TTPAKTUKH TOJUTAHICKOTO TPaK-
JAHCKOTO Mpoliecca: BUACO- M ayauO3aluCh CIIy-
IaHWi, cyneOHbIe MOKJIaabl, KOH(UAEeHIIMaTbHAas
npolueaypa Uisi OTASABbHBIX BOIIPOCOB, CIIYILIAHUS,
MPOBOIMMbIE COBMECTHO C MHOCTPAHHBIMU CyJIaMU,
COTJTAILIEHUST O TIPOLIEAYPE NOKA3bIBAaHUSI, IPEABAPU-
TeJIbHBIC TTMCbMEHHBIE TTOKa3aHUs CBUACTECH.

B uenom TNommanaus sIBJISIETCS OJHOU M3 CaMbIX
peakTUBHBIX lopucaukinii B EBporeiickoM cotose
(cpenHee BpeMms Tipoliecca cocrtapiaseT 130 gHeit).
I[TomuMo obGecrmieyeHUs TOAAYM MCKa, XOAaTalCTB
W MPOYMX TOKYMEHTOB B 3JIeKTpoHHOM Buage NCC
MPEAIOoNaraeTcsl OCHACTUTh BUPTYaJIbHBIM CyIe0-
HBIM 3aJI0M C BO3MOKHOCTBIO TTPOBOJNTD CAYIIAHUS
onyaifH. Cam NCC 06513yeTcs OCyIIEeCTBISATh aiMU-
HUCTPUPOBAHME JeJ KPYTJIOCYTOYHO.

CronMoCTb ITpoLIe Ay phl OyIET BapbUpOBaThCS OT 15
110 20 THIC. €BPO B 3aBUCMMOCTH OT MHCTAHIIUU. YIIPO-
1LIEHHOE MTPOM3BOJICTBO MOTPeOyeT 7,5 ThIC. €BPO.

Benbrus

benprua Takke He CcTala HCKIIOYeHHEM. 27
okTs16pst 2017 Toga 6ebruiicKMii COBET MUHUCTPOB
0400pUI ITPOEKT 3aKOHA O Co3AaHUU beabruiickoro
MEXIYHapOTHOTO KoMMepdeckoro cyna (Brussels
International Business Court, BIBC). HecmoTpst Ha
MIPaBUTEJILCTBEHHOE OO00pEeHUE, IIPOCKT IMOABEPICS
KPUTHKE CO CTOPOHHI BrICOKOro cyma B 4YacTu
HE3aBUCUMOCTH CO3aBacMOM MHCTAHIINY OT IPYTUX
rocyaapcTBeHHbIX opraHoB. HOBBI TpoeKT ObLI
MomaH Ha paccMOTpeHMe TapiaaMeHTa 15 masg 2018
rogad. CornacHo cT. 63 mpoekTa, 3aKOH BCTYITUT B
cmny He no3gHee 1 saBaps 2020 roma.

BIBC Oyner nMeTh TTOACYIHOCTh, aHAJIOTUYHYIO
noncygHocti NCC.

Kak un B Tomnmanauu, npoueaypy IUIAaHUPYET-
CsI TIOJTHOCTBIO ITPOBOAUTH HAa AHIVIMKMCKOM SI3BIKE
(BKITIOYAsT MCK, XOJATalCTBa, 3asBICHUS, ITOKa3a-

8 Guillaume Croisant, The Belgian Government unveils its plan
for the Brussels International Business Court (BIBC), http://arbi-
trationblog kluwerarbitration.com/2018/06/25/the-belgian-gov-
ernment-unveils-its-plan-for-the-brussels-international-busi-
ness-court-bibc/; mpoekr - http://www.lachambre.be/FLWB/
PDF/54/3072/54K3072001.pdf.
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TEJIbCTBA, CIYIIAHUS U CyleOHbIe peiieHust). OqHa-
ko nporuenypa BIBC ocHoBbiBaeTcst Ha TuroBom 3a-
koHe FOHCUTPAJI o MexxnyHapoIHOM apOUTpaxe,
TO €CTh OHA CPaBHUTEJIbHO HE3aBUCUMA OT OeTbIuii-
ckoro I'paxkmaHcKoro npolieccyaabHOro Koaekca.

B otnuuue ot @panunu u lomnanauu, 6ebruii-
cKag cyieOHas cucteMa He TTpeaycMaTpuBaeT areli-
JIILMOHHON MHcTaHuuu mis pemreHuit BIBC. Pe-
IIeHUsT OYIAyT OKOHYATEJbHBIMHU (32 UCKIIIOUCHUEM
KaccallMOHHOTO Han3opa 3a MpaBWJIbHBIM MpUMeE-
HEHMEM ITpaBa U BO3MOXHOCTH 00XajloBaTh pellie-
HUe€, IPEeIOCTaBICHHON TPEThbUM JUIIaM).

Taxxe ornuuutenbHoit yeptoil BIBC sBisieTcs
ero aBToHoMHOCTb. BIBC craHeT oTmenbHOI enm-
HUIIe B cyaeOHol cucteMe benbruu, a He cocTaB-
HOI 4acCThIO YK€ NEeMUCTBYIOIINX CYIOB.

CTouMOCTh apOUTPaXHOU MpoLeaypbl — OKOJIO
20 ThIC. €BpO.

fepmMmaHus

C 2010 roma B cymax psima roponoB ['epmannu (Aa-
xeH, borH m KenbH) cTamm MOSBAATHCS MEXIY-
HapoIHBIE ITaJaThl, pabOTaroIINe Ha AHITIUICKOM
sa3b1ke. B smBape 2018 roga takoit mamaTtoit 003a-
Bescsa 1 PpankpypTckuii cyn. Ha qaHHBIIT MOMEHT
y ®paHKdypTCKON MEXIYHAPOTHOW TajaThl HET
SKBHUBAJICHTHOW arleJuIImoHHON mHeTtaHmun. Co-
3MaHKMe TaKOW MHCTAHLIMU IIPEIyCMOTPEHO TaK Ha-
3piBaeMoii PpaHKPYPTCKOM MHULIUATUBOI’.

OnbIT ApYyrux cTpaH

3a nmocienHue 15 et Tpu ApYrux rocyaapcTBa aH-

TJIOCAKCOHCKOTO TIpaBa TakKXKe CO3JaIN MEXIyHa-

POIHBIE CYMbI:

— B OAD MexXnyHapomHbIe Cyabl (TepBasi MHCTaH-
LUSI W aneuIsAlus) MOSBWIMCH MPU JIBYX CBO-
OOIHBIX 3KOHOMUYECKUX 30Hax: B 2004 romy y4-
pexneHbl cynbl MexayHapoaHoro ¢pMHaHCOBOTO
ueHtpa Hyb6as (Dubai International Financial
Centre), B 2016 rogy — cyasl [J106aIbHOTO pHIH-
Ka AOy-Ilabu (Abu Dhabi Global Market). ITo-

®  Matthias Weller, The Justice Initiative Frankfurt am Main 2017,
31 March 2017, http://conflictoflaws.net/2017/the-justice-initia-
tive-frankfurt-am-main-2017-law-made-in-frankfurt/.

54 | Arbitration.ru

EBPOMENCKAA ANITEPHATUBA AHITTMACKUAM CYJAM I

MUMO IOPUCOUKIIMM IO PACCMOTPEHUIO Tpax-
MAHCKUX (KOMMEpPUYECKMX) U TPYIOBBIX CIIOPOB
Cyl TIepBO MHCTAHIIUM TaKKe SIBJISIETCS COAeH-
CTBYIOIIMM apOUTpaxy CYIOM W WMHCTaHIIUEN,
TMIPU3HAIOIIEN W MPUBOSIIEIH B UCITOJTHEHUE ap-
OUTpakHbIE PEIICHUS;

— B 2009 romy B loxe oTKphIT KaTapckuii Mex-
IYHApPOIHBIA Cyo W LEHTP pa3pellieHMsT CIo-
poB (Qatar International Court and Dispute
Resolution Center, QICDRC). QICDRC umeet
IOPUCAUKIIMIO TI0 PACCMOTPEHUIO TpaXkKIaHCKUX
M KOMMEPUYECKUX CIIOPOB M COCTOWUT U3 CYIOB
JIIBYX UHCTAHIIUW;

— B 2015 ronmy B CuHramype ocHoBaH CHHTramyp-
CKUI MEXIYHApOIHBII KOMMEPYECKUN CyI
(Singapore International Commercial Court,
SIAC). SIAC gBnsetcs yacTbio Beicokoro cyaa u
paccMaTprBaeT MEXIyHapOIHbIE KOMMEpPUYeCKue
CITODHI.

Takum o00pa3oM, co3gaHUE MEXITYHapOIHBIX
CYIOB B CTpaHaX POMAaHO-TE€PMAHCKOW ITpaBOBOM
Tpymmnbsl — (hDeHOMEH HOBBIN, HO 0YEeHb MHOT000€-
maromuit. Bpems mokaxer, Kakyro (hopMy Iporpec-
CHUBHBIEC MIIEU €BPOIEUCKUX 3aKOHOAATENe Tpro0-
PETYT Ha MpaKTHKE.
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M3rHaHue eBpeeB 13 Mepycannma npm HaeyxopoHocope. Mnntoctpauus us LLlepenbckort xpoHuku, 1493 r.

B CTTINCKAX HE 3HAHATCA ...

Bnapumup Xsanen,
PAA, Mpepacepnatenb
npaBseHUs

aBrycta 2018 roma TBepckoit pailoHHBIN cyn ropomxa MOCKBBI

OTKJIOHWJI MCK AJjekcaHmpa MypaHoBa K ToOproBo-IIpOMBIIII-

JIeHHO# 1majiaTe P® 0 BOCCTAHOBJIEHUHU €r0 B CIICKE apOUTPOB
MKAC u MAK'.

B mnckoBoM 3asBIeHHUM yKa3bIBajaoch, 4To 28 mekabps 2017 roma
TIIII P® B omHOCTOPOHHEM MOpPSIKE M3[alla MpUKa3 00 MCKIIoYe-
HUM UCTIA U3 crmucKoB apoutpoB MKAC — 6e3 mpenymnpexxaeHusT 1
00BsicHeHUs mpuaKrH. Mcren mmojarai, 4To TaHHBIE IeICTBUS HE COOT-
BETCTBYIOT TPeOOBAaHMSAM 3aKOHA M HAPYIIAIOT €0 IpaBa, B TOM YHC-
JIe TIpaBO OBITh Ha3HAYEHHBIM IIpeAcemaTesieM TPeTeHCKHMX CyI0B IO
KOHKPETHBIM CIIOpaM, a TaKxXKe JIMIIAI0T BO3MOXHOCTH YIaCTBOBATh B
coOpaHMsIX apOUTPOB.

' Hemo Ne 2-2973/2018.

November 2018, N¢3 | 55



AHAJTINTUKA |

ITo3uumsl oTBeTYMKaA 3aKioYajach B TOM, 4TO
CITUCKUA apOUTPOB HOCSAT PEKOMEHIATEJbHBINA Xa-
pakTep, a MOTOMY MCKJTIOUeHWE UCTIIA U3 CIICKa He
MPETSATCTBYET OCYIECTBICHUIO UM (DYHKIIUIA apOu-
tpa. JomomuutenbHo TIIIT P® ccpimanack Ha MHEBIE
MOTHMBBI HUCKJIIOUYEHUSI, B YACTHOCTM HaIllpaBJeHUE
3asBJICHUI 00 YCTAHOBJICHUM O0COOOTro MOpsiaKa Ha-
3HauyeHus no aeasamMm MKAC (¢ mpeaBapuTeTbHBIM
YBEAOMJICHMEM HCTIIA O HEM), OKa3aHUE WCTIIOM B
KayecTBe aJBoOKaTa YCIYT IO OCHapHMBaHUIO pellle-
Huit MAK, pasmellieHue UM B MHTEpHETE Ha IOp-
tajie Zakon.ru nuHgopmMaluu, KoTopasl, o MHEHUIO
TIIIT P®, ranocut ymep6 aBroputetry MKAC un
MAK.

Cyn, OTKJIOHSSI UCKOBBIE TPEeOOBaHMUS, IPHUILIEI
K BBIBOAY O TOM, YTO CITMCOK apOMTPOB MOCTOSIH-
HO JEWCTBYIOIIEr0 apOUTPaKHOIO YYpeXKICHUS
(ITIIAY) HOCUT peKOMeHAaTeIbHbBIN XapakTep U He
MOpOXAaeT KaKUX-IMO00 oTHomeHuin Mexay TTITT
P® u nuuamMu, BHeCEHHBIMM B JAHHBIA CIUCOK.
ITpu aTOM Cyn MCXOOWJI W3 TOTO, YTO BKIIIOUEHHE
B CITMCOK apOMTPOB HE MOPOXAAET TPYAOBBIX WIU
TpaXXTaHCKO-TIPABOBBIX OTHOIIEHUI MEXIY JTUIIOM
U3 naHHoro cnucka u I1JAY u He npensaTcTByeT Ha-
3HAUYEHUIO B KaUeCTBE apOUTpa, MOCKOIbKY CITUCOK
SIBJISIETCS «PEKOMEHAATEebHbIM», TO €CTh CTOPOHA
BIIpaBe HA3HAYWTh B KayecTBE apOMTpa Takxke W
JINIIO, KOTOPOE HE BXOIMUT B TAKOM CIIMCOK.

Cnenyer 3aMeTUTb, YTO 3TO HE E€AWHCTBEHHOE
W3BECTHOE pElIeHNEe, KOrma MCKIIOYEHUE U3 CIH-
CKOB apOUTPOB 00XajaoBaJloch B cyae. Tak, onuH
W3 MEXIYHApPOIHBIX apOUTPaXKHBIX CymoB B Kazax-
CTaHe, KOTOphIli TaK W Ha3biBaeTcd — KaszaxcTaH-
CKUI MeXIyHapoAaHbI apoutpax, B 2009 roay uc-
KJTIIOUYWJI U3 PEKOMEHIIOBAaHHOTO CITMCKa apOMTPOB
M. K. Kymapuna. beiBiuit apoutp, oymydu Heao-
BOJICH 3TUM pelIeHueM, 0OpaTUIICS B CYJ C UICKOM O
MpU3HAaHUM JAaHHOTO MpUKa3a He3aKOHHBIM. B mc-
koBoM 3agsieHun M. K. KymapuH ykasbiBaji, 4To
OH SIBJISITICS apOMTPOM JaHHOTO apOUTpaXkHOTo cyaa
¢ 2007 roma. OnHako 26 HosiOpst 2009 roma oH Io-
JIy4WJT TTMCBMO 00 MCKITIOUeHUM M3 cocTaBa Kazax-
CTAHCKOT'O MeXIyHapoaHoro apoutpaxa. [Tpu aTom
B T€YEHME BCErO BPEMEHU IPEObIBAHUS B COCTaBe
apOUTPOB €ro He MpUTIalllaii He TOJIbKO BBICTY-
MUTH apOUTPOM B PACCMOTPEHUM CTIOPOB MEXKTY XO-
3UCTBYIOIIMMHU CYObeKTaMU, HO U MIPUCYTCTBOBAThH

56 | Arbitration.ru

CMNCKU APBUTPOB | ——

Ha 3aceJaHusIX apOuTpaxka, XOTS OH ITOCTOSTHHO
u3yyaa AeATeTbHOCTh apOUTpaka U HOPMATUBHYIO
MpaBoOBYIO 0a3y, YTOOLI OBITH TOTOBLIM K padote; B
€ro aJpec He BbICKA3bIBAJIOCh HApEeKaHUIi, TIO3TOMY
WCKIIOYEHUE W3 Yucja apOMTPOB OKa3aloCh IOJ-
HOM HEOXUAAHHOCThIO. B CBSI3M ¢ U3I0XEHHBIM
HCTel CYMTaT HEeOOXOAUMBIM BOCCTAaHOBUTH ceOsi
Kak apouTtpa KazaxcraHCKOTro MexXIyHapogHOTO ap-
OuTpaxa u J00UTbcsl 0POPMIIEHUS B 1ITAT JaHHOMU
opranuzaluu. OgHaKo B yIOBJIETBOPEHUN UCKOBBIX
TpeOOBaHU UCTLY OBLJIO 0OTKa3aHO. BepXoBHBI Cy1
Pecny6uku KazaxctaH ykasaji, 4TO yTBepXXIeHUE
CITMCKa apOWUTpOB, a CleNoBaTeIbHO, M MCKIIIOYe-
HUE OTHOCUTCSI K KOMIIETEHIIUU TPETEHCKOro cyaa.
KpoMe Toro, uckioueHue apOuTpa M3 CIrcka He
MPEISITCTBYET OCYLIECTBICHUI0O UM (DyHKUMIA ap-
OouTpa npu U30paHUU CTOPOHAMU MO KOHKPETHOMY
crnopy. BepxosHbslii cyn PK Takke He rmocuuTan, 4To
BHECEHHE B CIIUCOK apOUTPOB CO3[aeT OTHOIICHUS
rpaXkIaHCKO-ITPaBOBOTO WJIM TPYIOBOTO XapaKTepa’.
OcrtaBiisisl B CTOpPOHE 00CYXIIeHME XapaKTepa B3a-
MMOOTHOIIEHU MeXIy apOUTpaMU, BKIIOUEHHBIMU
B peKOMEHAATeIbHBII CITMCOK KOHKPETHOTO TPETEii-
CKOTO cyJa, U CaMUM TPETEMCKHUM CYIOM, JaHHOE
JIeJI0® MHTEPECHO TeM, UTO ITO3BOJISIET eIlle pa3 Bep-
HYTbCSI K JUCKYCCUM O TOM, MIOMOTAIOT JIU TpeTeii-
CKOMY pa30MpaTebCTBY «PEeKOMEHIATEIbHbIE CIIH-
CKU», TeM 00Jiee YTO POCCUICKOE 3aKOHOAATEIHCTBO
00 apbuTpaxke yaensieT UM ocodoe BHUMaHMUE.
MHorue M3BECTHBIE MEXIAYHApOAHbIE WUHCTUTY-
T, Takue Kak ICC, LCIA, SCC, He BeayT CITMCKOB
apOUTPOB. DTO OOBIACHSIETCS MPUHLIMITUATLHON TTO-
3ULMEN JaHHBIX OpraHU3alvii, MPeaoCTaBISIOIINX
CTOpPOHAaM ITOJIHYIO CBOOOMY B ONpeNesIeHUM JIUII,
KOTOpbIe MOTYT ObITh Ha3HAUEHBbI B KaUeCTBE apOu-
TpoB. Kpome Toro, Hainyue Cyucka MoxKeT orpaHu-
YMBaThb UHCTUTYLIMIO B BEIOOPE apOUTPOB, KOTOPHIC
JIydilie BCEero MOoAXOAsT ISl pa3pelleHus] KOHKpeT-
Horo crnopa. C apyroii CTOpOHbI, HEKOTOpPBIE apOu-
TpaxkHble MHCTUTYTHI, Takue Kak ICSID, HKIAC,
BeHckuii 1LIeHTp, MMEIOT CIUCKU apOUTPOB, MO-
CKOJIBKY CUYUTAIOT, YTO TaKue MEepeyHU MOMOramoT
OIPEAETUTHCS CTOPOHAM, YacTO HE MMEIOIIUM J10-

2 TlocranosneHue BepxoBroro cyna Pecrry6nuku Kasaxcras ot 13

utornst 2011 roga Ne 3rm-271-11.
* JlaHHOE JIeNO — C Y4eTOM XapaKTepa CTOPOH — MIMeeT BCe IIaHChI
noitu fo BepxoBHoro cyma P®.
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CTAaTOYHOTO OITbITa B TPETEIICKOM pa30oupaTeabCTBe.
[Tpun aTOM HaMMuMe MOAOOHBIX CITMCKOB, KaK IMpa-
BWIO, HE OTPAaHNYMBAET CTOPOHY M 3TU MHCTUTYIIUU
B BBIOOpE Ipyroro apouTtpa.

Bce mexmyHapomHble apOUTPaKHBIE CYAbI, CO3-
JaHHbIe B cTpaHax COB, uMenu cnucku apoOUTPOB,
YTO 00YyCJIaBIMBAJIOCH CEMMUKON TOrO Meproa.
[Ipn aTOM MepBOHAYAIBHO TaKWe TMEPeYHU ObLIU
OTpaHMYMTEbHBIMU, TO €CTh CTOpPOHA HE BIIpaBe
ObL1a BBIOpaTh MHOTO apouTpa. B HacTosuee Bpe-
Ms1 B OOJIBIITMHCTBE PErJIaMEHTOB TPETEMCKUX CY/IOB
ctpan llenTpanbHoit u1 BocTtouHoii EBpornbl criu-
COK apOWTPOB SBISIETCS pPEKOMEHIATEIBHBIM, TO
€CThb CTOPOHA MOXET M30paTh B KauecTBe apOMTpa
Kak JIMII0, BKIIOYEHHOE B CIIMCOK, TaK W JIMIIO BHE
crmcka. BMmecte ¢ TeM o persiaMmeHTaM HEKOTOPBIX
apOUTPaKHBIX MHCTUTYTOB B OTAEIbHBIX CIydasix
BBIOOp apOUTpa U3 peKOMEHIATEILHOTO CIIUCKA SIB-
JgeTcs obsizaTenbHbIM. Hanpumep, cornacHo Ipa-
BWJIAM apOUTpaka MeXIyHAPOIHBIX KOMMEPUECKUX
criopoB MKAC nipu TIIIT PP enquHOAMYHBINM ap-
ouTp (IIpu pacCCMOTPEHUU CITOPa OMHUM apOUTpoMm)*
JMOOo mpeacedaTesb cocTaBa apOUTpPoOB (IIpU pac-
CMOTPEHUHM CIIOpa TpeMsi apOUTpaMm)’ OIpeneisi-
€TCSI KOMUTETOM I10 Ha3HAYEHUSIM U3 CITUCKA apOu-
TPOB MO MEXAYHAPOIHBIM KOMMEPYECKUM CIIOPAM.

Kcratu, Hanuyme OrpaHWYMTENBHOTO CITMCKA
He SBISIETCS COBETCKUM u3o0peTeHueM. Hampu-
Mep, Cielaan3MpOBaHHbIE apOUTPaXU, TaK1e Kak
CTIOPTUBHBIN apouTpax B JlozaHHe® wim apouTpa-
xu npu FOSFA” 1 GAFTAS3, He MO3BOJIAIOT CTOPO-
HaM Ha3HayaTb apOMTPOB, HE BXOMSIIMX B CIUCKU
JaHHbIX opraHu3auuii. IlogoOHOe orpaHu4eHue
SIBJISIETCS BIIOJIHE OMpaBIaHHBIM, MOCKOJBKY Ha-
3HaYeHME CTOPOHOI apOUTpa, HE UMEIOILIETO OTbITa

ITynkT 9 $16 IIpaBun apbuTparka MeXAYHapOSHBIX KOMMepUe-
ckux cnopos MKAC.

> Ilynkt 7 §16 IlpaBun apburparka MeXJyHapOSHBIX KOMMepUe-
ckux cnopos MKAC.

CroprusHbiit apourpax (Court of Arbitration for Sport, CAS),
npasuio R33 Ilponeccyanpupix npasun Kopekca CAS, http://
www.tas-cas.org/en/arbitration/code-procedural-rules.html.
Qepepannsa acconmanuii TOProBIN MaCIMYHBIMM KYIbTYPaMu,
cemenamu u >xupamu (FOSFA), 1. 1(c) IpaBun apburpaxa u
aTesUILALVN.

Mex/yHapofHas accolMalya TOPTOB/IM 3€PHOM M KOpPMaMu
(GAFTA), n. 3.7 ApbutpaxHbix mpasmn Ne 125, https://www.
gafta.com/write/MediaUploads/Contracts/2018/125_2018.pdf.

AHAJIUTUKA

B JieJiax ¢ oIpeesieHHOM crelin(UKOoM, Bpsia U Oy-
JIeT c1ocoOCTBOBATh (P (PEKTUBHOMY pa3peIlIeHUIO
criopa. @opMupys CIMCOK apOUTPOB U HE TTIO3BOJISIS
CTOpPOHAM Ha3HavaTh WHBIX apOMTPOB, MHCTUTYIIUS
COXpaHsIeT KOHTPOJIb 3a CBOEi «KyxHeit». Eciu mpo-
BECTM aHAJIOTUIO, TO JII00as pecTopaHHas CeTh, 3a-
OoTsa1Iasics 0 CBOel pemyTaluu, o0s3aHa yoeauThb-
Cd B HAJIMYMUM y TOBAPOB ONpPEIEICHHOTO YPOBHS
kBanudukanuu. CiaenoBareabHO, HAIMYKME VI OT-
CYTCTBUE y apOUTpaKHOUW MHCTUTYLIMU CITMCKA ap-
OUTPOB — 3TO JeJI0 BKyca, MOJ0OHO TOMY KaK KaxK-
JbII pecTopaH caM ompeessieT, KaKuM 00pa3oM OH
oTOMpaeT U obydaeT nmoBapoB. B KoHeuHOM uTOre
MOCETUTEM OyIyT roJIocoBaTh HOTaMU, BEIOMpast TO
MECTO, B KOTOPOM BKyCHEE KOPMSIT.

B cBs13u ¢ 5TUM npeacTaBisAeTC U3UIIHUM yCTa-
HOBJICHHOE B POCCHUICKOM 3aKOHOIATEILCTBE TpeE-
O0oBaHue 00 obsa3amenvHom crimcke apoutpon. Co-
TJ1IacHO 3ToMy TpeboBaHuIo Kaxaoe [TIIAY obs3aHo
WMETh CITUCKU apOMTPOB, BKIIOYAIONIME HE MEHEe
30 mepcoH, Mo KpaitHell Mepe IOoJOBMHA U3 KOTO-
PBhIX JODKHA MMETh OMBIT pa3pellieHUs] IpakaaH-
CKO-TTPAaBOBBIX CTIOPOB B KAYeCTBE apOUTPOB U/UU
cyzaeit B TedeHue He MeHee yeM 10 JieT, a mo KkpaliHei
Mepe OIHa TPeThb — YYEHYIO CTeTleHb, TPUCYKIACH-
HyI0 Ha TeppuTopuu PO 1o HaydHOI crieluaibHO-
CTH U3 TMIEPEYHSI, YTBEPKIAEHHOTO MuHIOCTOM®.

Ecnu nenvio gaHHoro TpedboBaHUS ObLIO CO3[a-
HUE HEMPEeOdOJMMBIX TMPEISITCTBUI TIPU YIpeXK-
JEHUU TpeTeiicKux cynoB B Poccuu, To oHO cebst
onpasaayio. Eciu e ero 1eibio ObLIO coneiicTBre
B Pa3BUTUHU TPETEUCKOTO pa3dMpaTeNbCTBa, TO OHO
MPUHECTIO CKOPEee Bpel, YeM MOJIb3Y.

Bo-nepebix, manHoe TpeOGOBaHME MPAKTUUYECKU
HEBBITTOJIHMMO ISl pETMOHATBLHOTO apouTpaxa, 1mo-
TOMY 4YTO B OTAEJBHO B3ITOM PETMOHE HEBO3MOXHO
HalTU NOCTAaTOYHOE KOJMYECTBO apOMTPOB, yIOB-
JIETBOPAIOIINX YKa3aHHBIM Kpurepusm. [lostomy
pErMoOHabLHBIM TPETEMCKUM cyaaM ISl coOJofe-
HUS 3aKOHA HY>KHO HaOUPAaTh B «CTATUCTBI» OTCTaB-
HBIX CyAel, He UMEIOIIUX HUYEro O0IIEro ¢ TpeTei -
CKUM Pa30upaTesIbCTBOM, U PA3HOTO poja KaHIuAa-
TOB IOPUANYECKUX HAyK, KOTOPbIC 3alIUTUIN CBOU

® CM. ct. 47 ®epepanbHOro 3akoHa ot 29 mexabps 2015 roma Ne

382-03 «O6 apburpaxe (TpeTeiickoM pa3bupaTenbCcTBE) B
Poccuiickoit epgepanum».
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JviccepTally B paMKax IMporpaMMbl OCBOOOXKICHUSI
OT BOMHCKOM CJTyXOBI.

Bo-emopbix, 3T0 TpeboBaHUE CTaBUT KpPECT Ha
Pa3BUTHUM CITCLIMATM3UPOBAHHBIX TPETEHCKUX CY-
noB. B pesyabrare Te IIHAY, KoTophle MOay4YUIn
paspelreHne MUHIOCTa, MPOSIBISIOT N300peTaTe/Ib-
HOCTb U TIOMMMO «CITUCKa apOUTPOB it MUHIOCTa»
BeAyT 0a3y apOUTPOB 1Jist ceOsl, TO €CTh COCTaBJISIIOT
nepevyeHb peayibHO paboTaIIMX apOUTPOB, KOTO-
pble MMEIOT COOTBETCTBYIOIIYIO CIELMAIN3AIINIO,
HO He pacriojiaratoT HU 10-71eTHUM cTaxkeM, HU Ha-
YYHOM CTEIEeHbIO IO HYXKHOM CITeliMaIbHOCTI .

B-mpembux, ycTaHOBIEHHBIE 3aKOHOM TpeboBa-
HUS K CTaXy M HAJIMYMIO YICHOH CTETIEHM IO OIlpe-
JeJeHHOM CIeIMaIbHOCTY NEIal0T HEBO3MOXHBIM
BKJIIOUEHME B CITUCKY MOJIONBIX apOUTpoB. MHBIMU
CJI0BaMHU, TpETEMCcKOe pa3doMpaTebCTBO OCTaeTCs
MPUBUJIETHE Y3KOTO Kpyra BO3pacTHBIX Mpernoja-
BaTesieil. JIeiCTBUTEIbHO, MOJIOAOMY apOouTpy (T1oj
«MOJIOZBIM» B JAaHHOM KOHTEKCTE 51 IOHUMAar0 apou-
Tpa B Bo3pacTte 30—40 jieT) mpakKTUYeCKU HepeaTbHO
MOJYYUTh Ha3HAuYe€HUE OT CTOPOHBI; KakK IMpaBuUio,
MX Ha3HAYalT apOMTpaxkHble MHCTUTYHUU. OmHa-
KO eC/Id MHCTUTYLHMS BIIpaBe IMPUIJIAIIATh TOJIBKO
apOMTpa U3 PEKOMEHAATEIbHOrO CIMCKa (Kak 3TO
npoucxoaut 1o npasuiam MKAC), To Takas B03-
MOKHOCTb YTpaurBacTCsl.

Haxouney, ToT akt, 4TO HEMOHPABUBIIIETOCS ap-
OuTpa MOXHO MCKJIIOYWTH B JI000I MOMEHT Jaxe
10 HEMOTMBUPOBAHHOMY WJIM CYObEKTUBHOMY pe-
LIEHUI0 apOMTPaKHOW WMHCTUTYLIMM, IOKa3hbIBaeT,
YTO apOWTPHI HE CTAIM HACTOSIIIUMU PYKOBOIWTE-
JIMU apOuTpaxa M MO-MPeXHEMY 3aBUCAT OT ap-
OMTPaXXHOTO YYpexkaeHUs. A Belb UMEHHO TakKas
11eJIb CTaBUJIAaCh, KOTJa B 3aKOHOIATEJILCTBO 00 ap-
OuTpaxke BHECIU UMIIEpaTUBHOE TPeOOBAHUE O TOM,
YTO KOMUTETHI MO HazHaueHMsIM apoutpoB (KHA)
JOJIKHBI M30MpaThCsd MMEHHO apOUTpamMu, 4TOObI
orpaHn4uTh BiausiHue [1JIAY Ha ux Ha3HadyeHue!'!.

" Tak, MOMMMO eJMHOTO CIMCKa apbuTpoB B Poccuitckom
apOUTPa>KHOM LieHTpe CYLIeCTByeT 6asa CIeLMaNCTOB B cdhepe
paspelileHns CriopoB B aToMHoIt oTpacin https://centerarbitr.ru/
nuclear-division/database/.

Kak 3aaBun samectutens MuHucTpa foctunun PO M. JI. Tanb-
IepUH B CBOEM MIOK/Iafe, «CaMi apOUTpPhl OKa3amuch B IONYN-
HEHHOM IOJIO’KEHNM 110 OTHOLIEHNIO K PYKOBOJICTBY TPETENCKIX
CYHOB, €ro ydupemute/nsM. VIMeHHO apOUTpBI, a He KTO-TO elle,
ABJIAIOTCA KII04eBOil QUTYpoil B apOUTpaske. ApOUTPaK — 9TO
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Ho ecnmu T1JAY B cuiax B 110001 MOMEHT HUC-
KJIIOYUTh apOUTpa U3 CIMCKAa, KaK TOBOPUTCS, «3a
yTpaTy JOBepUs», TO MOXHO HE COMHEBATBCSI, UTO
OCTaBIIMECS apOUTPhI MPAaBWIBHO MOWMYT CUTHAJ
M CTaHYT rojiocoBaTh 3a Tex wieHoB KHA, Kotoprie
oynyt pexomeHmoBaHbl IIJAY. Takum oOpazom,
ITIAY B mob6oM ciayyae OyaeT KOCBEHHO KOHTpPO-
JIMPOBATh MPOIECC Ha3HAYEHUS apOUMTPOB MO KOH-
KpPETHOMY ZIeNTy.

B npuHiune, BpsSa M MOXHO ocyxnath TTHAY
3a TO, YTO OHM XOTSAT YIPaBJISTh MPOLIECCOM Ha3Ha-
YyeHUsI apOUTPOB, KaK HeJIb3s OCYXXIaTh Bafesblia
pEeCTOpaHHOM CEeTH 3a TO, YTO OH pEIIaeT, KaKuXx
MOBapOB HAHMMATh U YBOJBHATE. Ecii paboTHUKHU
HaYHYT U30MpaTh Ied-noBapa roJloCoOBaHUEM, Ha
KyxHe HauHeTcsl xaoc. HyXHO 4ecTHO Mpu3HATh,
yro ITJAY mmeer mpaBo Ha oIlpelesieHUEe coCcTaBa
CBOMX «ITOBapoOB», W yOpaThb U3 3aKOHOIATEIbCTBA
TOJIOKEHUS, CO3MalNIe WITIO3UI0, YTO Ha «KyX-
He» TJIaBHBIE «IMOoBapa». XOT OBl IJI1 TOTO, YTOOBI
TIOTOM HUKTO HE CYAWJICS 32 MPAaBO HAXOAUTHCS HA
KOHKPETHOM «KyXHe». A TIOCETUTENIM ITyCTh r0JIOCY-
10T pybJieM 3a TOT pecTopaH, KOTOPBIM UM ITOHpa-
BUTCS Oosble. PBIHOK BceX paccyauT.

He 3[aHMe C KOJIOHHaMH, He IePCOHaT apOUTPasKHOTO yupex-
IeHNs, HO KOHKpeTHble apOUTPbI, PacCMAaTPMBAIOLIME CIIOPBI,
ap6uTpsl, BRIOpaHHBIE CTOpOHaMM», http://arbitrations.ru/press-
centr/arbitration_reform/vystuplenie-upolnomochennogo-
rossiyskoy-federatsii-pri-evropeyskom-sude-po-pravam-
cheloveka-zamestit/.
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Homep pena B rocypapcteeHHoM cyae: A40-
89302/18-83-429.

CTopoHbI criopa:

DY «MocKoBCKUIM 3HAOKPUHHbIN 3aBof» (Poccus) — 3asBUTENb
B rOCYapCTBEHHOM CY/le, OTBETYUK B TPETENCKOM CYAE;

OO0 «DapmKoHTpaKT» (Poccus) - uctel, B TPETENCKOM CYAE;
MwuHnpomTopr Poccnn - TpeTbe nLo.

PaspeluaBLumnii cnop TpeTemcKkum cya,:

TpeTencKkum cya, CTponTeIbHbIX OpraHM3aLLuim ropoaa;
ap6uTpaxk ad hoc B iMLEe eAMHOIMYHOIO apbuTpa

E. b. Avanoson.

MpepacTaBuTEeNM CTOPOH B TPETENCKOM cyae:
H/n,.

Apbutp:
E. B. AyanoBa (eAMHONNYHBIN apBUTP).

MpepcTaBuUTENIM CTOPOH B roCyfapCTBEHHOM cypae:
@Y «MocKoBCKUIA SHAOKPUHHBIN 3aBoay (Poccus):
A. E. Copoka.

000 «dapMKoHTpaKT» - U. H. AxTamues.

Cyapbs, BbIHECLLINI peLLeHne B rocyAapCTBEHHOM cype:
B. . CopoKuH.

MUPOBOE COITALLUEHUE, YTBEP>XXAEHHOE O4HUM
TPETEMCKUM CYAOM, HE MOXKET bbITb MNEPECMOTPE-
HO OPYIT'MM TPETEUCKNM CYAOM

ApOuTpaxkHBIA ¢yl MOCKBBI B CBOEM oOIlpeneicHuu' oT 7 CeHTI0ps
2018 roma ykasaj, 9TO yUYpeXIeHHBIN IJIsI paCCMOTPEHUSI KOHKPETHO-
ro nejia TPETEMCKUM cyn He o0jlagaeT KOMIETEHLIMEN Ha MepecMOTp
pelIeHUs] MHOTO TPETEHCKOTO cyaa 00 yupeXIeHU MUPOBOro COrja-

! Ompepenenne Ap6uTtpa>xHoro cyfa ropoga Mocksbl oT 7 ceHTsA6ps 2018 ropia mmo memy Ne

A40-89302/18-83-429.




IIEHUSI, @ TAKXKe Ha MPUHSITUE HOBOM pelaKIIMy M-
POBOTO CorJallleHUs MO YXe pa3pelIeHHOMY CIIOpy.
Ha ocHoBaHMM AaHHOTO BBIBOIA CYI TEPBON WH-
ctaHuu ynosiaeTBopua TpeboBanue PI'YIT «Mo-
CKOBCKUI 3HAOKPWHHBINA 3aBOI» 00 OTMEHE pelle-
HUS TpeTelickoro cyna mo 3asgpiaeHuio OO0 «Pap-
MKOHTpakT», B COOTBETCTBMM C KOTOPBIM OBLIO
YTBEPXKIECHO MOI00HOE MUPOBOE COTJIAIIEHNE.

T'ocymapcTBeHHBIM CyIOM OBLUIO YCTaHOBJIEHO,
yto OI'YII «['ocymapcTBeHHBINM 3aBOJ MEAUIIMHCKIX
npenapaToB» 00paTUIOCh B TpeTelcKuii cya CTpo-
UTEJbHBIX opraHu3anuii ropoga mpu AHO «LleHTtp
IOPUANYECKONM TOMAEPKKU CTPOUTEbHBIX OpraHU-
3a1uii ropoga» ¢ TpeboBaHueM K «DapMKOHTpaK-
Ty» Ha CyMMy OKoJio 17,5 MJIH py0. IO I0TOBOpY Ha
BBITIOJITHEHWE Pa0OT MO OTPA0OTKE TEXHOJOTUU LTS
cozmanus muHuu TTC. Tlepegadya cnmopoB U3 IOro-
BOpa Ha pacCMOTpeHHE JAaHHOIO TPEeTeCKoro cyaa
ObLIa corlacoBaHa CTOPOHAMU B JAOMOJHUTEIBHOM
COIJIallIeHWH K YIIOMSIHYTOMY AOToBOpY. B xone pas-
OupaTenbCTBa B TpeTeckoM cyde «IocymapCTBeH-
HBII 3aBOJ MEOWIIMHCKUX TpernapaToB» u «Dapm-
KOHTpaKT» MOAMUCATA MMUPOBOE COTIAIIEHUE, KO-
TOpOE OBLIIO YTBEPXKIEHO TPETEHCKUM CYAOM, TTOC/Ie
yero TpeTelcKuUil Cyl CTPOUTENbHBIX OpraHU3alNi
ropoja 13 Hos6ps 2017 roma BeIHEC TOCTAHOBJIEHUE
0 MpeKpalleHU TPOU3BOACTBA 110 Jey.

B 2018 roay mpeacrasutenr OO0 «PapMKOH-
TpakT» 0OpaTWics B YTBEPAMUBIIUN MUPOBOE CO-
[JIallleHWe TPETEUCKUIA Cyl ¢ 3asIBJIEHUEM O BO300-
HOBJICHUM apOuTpaxa. 3asiBieHHe ObLIO MOTUBU-
pOBaHO T€M, YTO CTOPOHBI COTJIAIIEHUS TTPUIILTA K
BBIBOIYy O HEBO3MOXXHOCTH WCIIOJTHEHUS €ro yCJIo-
Buii. OMHAKO Yyepe3 HeCKOJbKO JHEN mocie moaauyn
«@apMKOHTpaKTOM» 3asiBleHUsT TpeTelcKuii cyn
CTPOUTEJBHBIX OpraHU3alvii Tropoja pa3MecTH
Ha CBOEM caiiTe WH(OpMaIMIO O IpeKpalleHUN
JEeSITEIbHOCTH B CBSI3U C OTKa30M MMHUCTEpPCTBa
toctuiiiu P® B npepocTaBieHU eMy IpaBa Ha OCy-
IIECTBICHUE (PYHKUIMI MOCTOSHHO JEHCTBYIOIIETO
apOUTPaKHOTO YUPEKACHMUS.

ITocne 3Toro cTopoHbI BEIpa3uiiv coriacue Ha 00-
pa3oBaHUE TPETEUCKOTro cyna 1151 pa3peleHns] KOH-
KPETHOTO CIIopa B COCTaBE €AMHOJUYHOTO apOouTpa.
PemeHueM Ha3HAYEHHOTO CTOPOHAMU apOUTpa OT 1
deBpana 2018 roga apouTpakHOe pelleHue OT HO-
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s6psa 2017 roga ObUIO OTMEHEHO, IO TOMY XK€ AeTy
OBLIO YTBEP:KIEHO HOBOE MMPOBOE COTJIAIlICHHUE.

®OI'VIT «MOCKOBCKMI1I B3HIOKPUHHBINA 3aBOI»,
sBisgonieecs mpaBornpeeMHukoM PI'YIT «Tocy-
JApCTBEHHBIN 3aBO/I MENMIIMHCKUX MIPEeTIapaToB» 10
pe3yJibTaTaM peopraHu3allii, 00paTUIoCh B TOCY-
JApCTBEHHBII apOMTPaKHBINI Cy/ ¢ TpeboBaHUEM 00
OTMEHE pellleHus TpeTeickoro cyaa ot 1 geBpansd
2018 roma. 3asBUTEIb MOCUUTAN, YTO TPETEUCKUIA
cya He o0yiafan KOMIIETeHIIME Ha BO30OHOBIEHUE
MPOM3BOACTBA MO MPEKPAIIEHHOMY NIEy, a TaKXKe
YTO MEXIY CTOPOHaMU OTCYTCTBOBaja OrOBOpKa O
paccMOTpeHuM criopa B nopsiake ad hoc.

locynapcTBeHHBINM apOMTpaXkKHBIA CYA IPUILIET
K BBIBOy O TOM, YTO PEIIeHHUE TPETEMCKOro cyaa
MoUIeXXUT oTMeHe. HasHayeHHBIN cTOpOHAMU €M -
HOJIUYHBIM apOUTp He 00Jamal KOMIEeTeHIIMeil Ha
BO300HOBJIEHHE JieJla, KOTOPOE JI0 3TOTo ObLIO Tpe-
KpalleHO APYTUM JEWCTBYIOIIMM TPETEHCKUM CY-
noM. [To MHeHMIO apOUTPakKHOTO cyda, apOUTPOM
HEBEPHO MPUMEHEHBI HOPMBI CT. 37 3akoHa 00 ap-
ouTpaxe?, MpeaycMaTpUBAIOIIMEe OCHOBAHUS JUISI
BO30OHOBJICHUSI TPETEMCKOro pa30oupaTesibCTBA.
JlaHHas cTaThsl HE TMPEAIogaraeT BO3MOXHOCTH
BO300HOBJIEHUSI apOUTpaka BBUAY HEOOXOAUMOCTH
nepecMoTpa yCJI0BU MUPOBOTO coriaienust. [1pu
3TOM OCHOBaHUs ISl TIepecMOoTpa Jieja 10 HOBBIM
WJIA BHOBb OTKPBIBIINMCS OOCTOSITEILCTBAM TaKXKe
OTCyTCTBOBaIU. TakuuM 00pa3oM, y CTOPOH He ObLIO
HYXIbI B CO3IaHUM TpeTeiickoro cyna ad hoc B 1ie-
JIX TIepecMOoTpa yKe pa3pelieHHOTo CIiopa.

ApOuTpaxHbIii cyq ropona MOCKBBI TaKXe yKa-
3ajI, YTO B CJIy4ae HEBO3MOXHOCTU WCITOJTHEHUS
MUMPOBOTO COTJIAIIEHUsI CTOPOHBI MOTYT BOCCTaHO-
BUTb CBOM TpaBa B TOCYIapPCTBEHHOM CyJe B IMOPSI/I-
ke, penycmorpeHHoM ATTK PO®.

2 Qepepanbublit 3akoH «O6 apburpaxe (Tpereiickom pasbupa-
tenbcTBe) B Poccmiickoit Oegepaunm» ot 29 mexabps 2015 roga
Ne 382-@3.
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OB30P | OB3OP CYAEBHbIX PELLEHUN

CtopoHbI crnopa:
peLLEHNIO TPETENCKOrO Ccyaa;

[JOJ/DKHUK MO PELLIEHNIO TPETENCKOIO CYAa;
Pa3speLuaBLUnii Crop TPETENCKUN cya,:
MpepcTaBuTENIN CTOPOH B TPETENCKOM CyAe:

H/n.

ApbuTp:

00O «TexHonpom»: C. H. AbpamMoB.

MepBas nHctaHums: M. A. Bacunbesa.

C. B. HevyaeBa, B. B. [leTposBa.
Kaccaums (BepxosHbliit cya): H. B. MNasnosa.

Homep pena B rocypapcrteeHHoM cyae: A40-38205/05.

«KnHrToH Kanutan MueectMeHT JIuMutea» — 3asBUTE/Ib B rOCYJapPCTBEHHOM CyAe, KpeauTop rno
OAO «BO «CtaHkoummnopT» (Poccus) - 3anHTEpecoBaHHOE JINLLO B FOCYAapPCTBEHHOM CYae,

OO0 «TexHornpom» (Poccusa) - 3aaBUTENb KacCaLLMOHHOM »Kas106bl.

TpeTenckui cya ropoaa ®paHkdypT-Ha-MaiHe.

JokTop npaBa Xanko JIeMKy/b (e4MHONNYHBIN apbuTp).

MpeacTaBUTENIN CTOPOH B roCyapCTBEHHOM cype:
«KuHrroH Kanutan MlueecTMeHT Jlumuteny»: H/A,
OAO «BO «CtaHkoumnopT»: B. A. AHapees, B. H. Muknses, [1. C. VicaeHko.

Cyp,bM, BblHECLUUE peLleHue B rocyaapCTtBeHHOM cyae:

KaccaumoHHas nHctaHumsa (okpy>kHon cya): H. 1. JeHucoBa (npeacenaTensCTBYOLWMN Cyabs),

POCCUNCKOMY OBLLIECTBY HE YOAJIOCb OCMOPUTL B BEPXOBHOM CYJE OTKA3 B
MCNOJTHEHUU PELLEHNA EOUHOJIMYHOIO APBUTPA U3 NOAAEJ/IbHOIO JONOBOPA

5 cenrg6ps 2018 roma cympst BepxoBHoro cyma P®
BBIHECIA OIIpeesieHre’ 00 OTKa3e B Iepenade Ha pac-
CMOTpPEHHUE KOJUIETUM II0 3KOHOMMYECKVM CIIOpaM
KaccarmonHoi kanoosl OO0 «Texuorpom». Poc-
CUIACKOE 001IEeCTBO 00KaJI0BaJIO aKThI TOCYIapPCTBEH -
HBIX apOUTPaXXHBIX CYOOB, KacCalOIIMECS PEIIeHUS
TpeTelickoro cyma nmo mcky Kommanum «C.I'. Mama-
crpuan PaitHec Al» Kk OAO «BO «CtaHKOUMITOPT».

Mexny «CrankonMnopT» 1 pupmoit «KroHkensb
BarHep» ObLI 3aK/I104eH JOTOBOP Ha MOCTaBKY 000-
pyooBaHusl. KoMmaHUsI-TIOKyIIaTesib HE OILIATH-
Jla ToBap B mojaHoM obbeMe. IIpaBo TpebGoBaHUs
VILIaThl 3a00JCKEHHOCTH, ITOSBUBIIEHCS B PE3YJib-

* Omnpenenenne BepxosHoro cyma Poccuiickoit Pepeparym ot 5
ceHTA6ps 2018 roga Ne 305-9C16-3684 1o nemy Ne A40-38205/05.
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TaTe HEHaIIeXalllero MCIOJMHEHUs, OBLIO BIIO-
ciaencTBuM mnepemaHo «CTaHKOMMITOPT» IIBEMIIap-
ckomy obmectBy «C.I'. Mamactpuan @aiinec Al».
Mexay HOBBIM KpeauTopoM 1 pupmoit «KioHKelb
BarHep» ObL10 3aKJ1I04EHO TpETeiicKoe coralleHue
0 Iepemade cropa mo BBIILIATE 3aJ0DKEHHOCTH Ha
paccMOTpeHHe E€IMHOJMYHOIO apOouTpa, JOKTOpa
npaBa Xaiiko Jlemkymnsg. B 2005 rony exmHOIMIHBIIN
apoutp ymominetBopun TpeboBanust «C.I. Mnpa-
crpuan PaitHec Al», B3bICKaB C ero KOHTpareHTa
3a0JKEHHOCTD 110 TIOTOBOPY, MPOIEHTHI, ITpad 1
YOBITKH.

IIBeiinapckoe o00O1IeCTBO 0OpaTUIIOCh B rocyaap-
CTBEHHBII apOUTPaXKHBIN Cy[I C 3asBJIEHUEM O MPU-
3HAHWU U TIPUBEACHUY B UCIIOJIHEHNE BRIHECEHHO-
ro pemenus. B mione 2005 roma TpedboBaHMS McTHA



OB YIOBJICTBOPEHBI, KOMIAHUY OBbLT BbIAAH MC-
MOJHUTEbHBIM JTUCT HA TPUHYAUTEILHOE MCITON-
HeHUeE pellleHUs eAMHOJNYHOro apouTpa. Pemenue
cyla MepBOM MHCTAaHUMU ObUIO 00XXaJI0BaHO ITOJIK-
HUKOM TI0 JOTOBOPY B OKPY>KHOM cyne 1 Briciem
apouTpaxxHoMm cyne P®, omHaKo BBIIIECTOSIINE UH-
CTAHIIMM OCTAaBUJIM pellleHrue ApOUTpaXKHOTO cyna
ropojga MocKkBbI 0€3 UBMEHEHUSI.

Bnocnencteuu B 2015 rony npuroBopoM TaraH-
CKOro paifoHHOTO cyda ObLIO YCTAaHOBJIEHO, YTO J10-
MOJTHUTEbHOE coramieHue 1998 rona, yctaHaBIu-
Balollee 3aJ10/KEHHOCTD, ITpaBa Mo KOTOPOH To3xke
nepeuuu «C.I'. Unpactpuan @aitnec Al'», aBnsieT-
s TIOIEILHBIM, a CaM JJOTOBOP MEePEYCTYIIKM ITpaBa
IIBEHIIAPCKON KOMITAaHUU — (DMKTUBHBIM. B aTOit
cBs13u OAO «BO «CtaHKOMMITOPT» 0OpaTWIOCh B
rocynapcTBeHHbIN cyn Poccuiickoit Deaeparuu ¢
3asBJICHMEM O TIePeCMOTpe OMpeaesieHns rocynap-
ctBeHHOTro cyna oT 2005 roma 1Mo BHOBb OTKPBIB-
IITUMCS OOCTOSTEILCTBAM.

B xone pazouparensctBa B 2015 romy Obu1a Mpon3Be-
JIeHa TipolieccyaibHas 3aMeHa Komranuu «C.I'. MHaa-
ctpuain @aitnec Al'» Ha ee mpaBorpeeMHUKa — «KHT-
ToH Kosnuran MuBectMeHT JIumuren». B 2017 romy
ApOutpaxkHblii cyn ropoga MOCKBBI  YAOBIETBOPUII
TpeOOBaHMUSI POCCUICKOTO aKIIMOHEPHOIO OOIIECTBA,
BOCCTaHOBMB CPOKM TTOJaYH 3asiBJIEHUS O TIepecMOTpe
CyleOHOro akTta M OTMEHUB BbIHeceHHOe B 2005 romy
pelIeHrne pOCCUIICKOro apouTpaxHoro cyna. B ampe-
Jie 2017 roma komriannu «KuHrron Kemuran MHBecT-
MeHT Jlumuten» OoTKa3aHO B MPU3HAHUM U TpYBEE-
HUM B UCTIOJTHEHUE PEIlIeHUs eNMHOIMIHOTO apOoUTpa
Xatiko Jlemkyns.

C ykazaHHBIM CyJACOHBIM aKTOM HE COTJIacHUIOCh
He yyactByouee B geje OO0 «TexHornpom», 00-
patuBiIeecss B ApOUTpaxXHbI cydl MOCKOBCKOTO
OKpyra ¢ KacCallMOHHOW XayjoOoli, 3asgBUB Xo1a-
TaliCTBO O BOCCTAHOBJICHUM TIPONYILIEHHOTO CpOKa.
Cynpl TepBoif 1 KaccallMOHHOM MHCTaHIIMU OTKa-
3aJI1 B BOCCTAHOBJICHUM MPOLIECCYATbHBIX CPOKOB,
MPOM3BOJCTBO 1O Jely ObLI0 mpekpaiieHo. Oo1e-
CTBO 00paTUIOCh B BepXOBHBIi Cy/l, COCIaBIIMCh HA
HeBEpHOE MPUMEHEHUE apOUTPaXKHBIM CYIOM HOPM
MpOoIIeCCyaIbHOTO ITpaBa.

OnHaxko cynbsd BepXxoBHOro cyma He Halllla OCHO-
BaHWI JJI1 OTMEHBI pEIIEHUI HIKECTOSIIIMX CYI0B,
MOCYUTaB, YTO XKajloba 00IIecTBa ¢ OTpaHUYEHHOM

OB30P CYOEEHbIX PELUEHUN | OB30P

OTBETCTBEHHOCTBIO HE COJAEPXUT TOBOJOB, OMpPO-
Beprarolx UX BbIBOJBI TUOO CBUIETEIBCTBYIOIINX
0 JOMYIIEHHBIX CyIaMU CYIIIECTBEHHBIX Y TTOBIUSIB-
IIXX Ha MCXO[ Jiejla HapyIIEHUSIX HOPM ITPOIIECCy-
anpHOTO Mpasa. OO0 «TexHompoM» ObLIO OTKa3aHO
B Iepenaye KajoObl Ha MOCJEAYIOllee pacCMOTpe-
HUE B KOJUIETUIO TI0 SKOHOMUYECKHUM criopam Bep-
XOBHOTO cyJa.
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OB30P | OB3OP CYAEBHbIX PELLEHUN

CtopoHbI crnopa:

TPETENCKOIO Cyaa;

Pa3speLuaBLUnii Crop TPETENCKUN cya,:

KM CTPOMUTE/IbHbIX OpraHu3aLmii ropoaan.

MpeacTaBuMTEIN CTOPOH B TPETENCKOM Cyae:
H/n.

ApbuTpbl:
H/n.

lMepBas nHctaHums: E. A. Abpamosa.

C. B. KpacHosa.

Homep pena B rocyaapcTeseHHoM cypae: A40-100592/17.

AO «MocunxknpoeKT» (Poccus) - 3aaBuTENb B roCy4apCTBEHHOM cyAe, KpeAUTOP Mo pPeLLeHuto

AO «O6beanHeHune «MHreokom» (Poccms) — AO/IKHUK MO peLLEeHNIo TPETENCKOrO cyaa, 3asBUTE b
KaccaLMOHHOM »Ka/106bl B rocyJapCTBEHHOM CY/E;
000 «CMY UHreokom» (Poccus) - TpeTbe NLLO B rocyaapCTBEHHOM CYAeE.

TpeTenckui cyn cTponTebHbIX opraHmsaumin ropoga npn AHO «LleHTp ropmanveckon noaaepk-

MpeacTaBuUTENIN CTOPOH B roCyapCTBEHHOM cype:
AO «MocuHxxnpoekT»: A. A. LLiInpses, A. B. KawinpuH.
AO «O6beauHeHne «MHreokom»: A. B. beceauH.
OO0 «CMY NHreokom»: NnpeacTaBUTE/Ib HE BUJICS.

Cyp,bM, BblHECLUUE peLleHnue B rocyaapCcTtBeHHOM cyae:

KaccaumoHHas nHctaHumsa: H. 1O. [lyHaeBa (npeacesaTtenscTytowmin cyaps), E. A. MeTposa,

COENKWU, UCNOJTHEHUE OBA3AHHOCTEM NO KOTOPLIM NMPOU3BOAUTCA 3A CYET
BIOOXXETHbIX CPEOCTB, HE ABJIAIOTCA APBUTPABEJIbHbIMUA

IToctraHosiaenueM ot 6 ceHTa6pst 2018 roga*, BeIHe-
CEHHBIM IIO0 Pe3yJIbTaTaM pacCMOTPEHMS Kaccallu-
oHHOI Xano6bl AO «O0benuHeHne « THreoKoM» Ha
orpenesieHre ApOUTPaKHOTO cyaa ropoga MoCKBHI,
CyI KacCallMOHHOM MHCTAHLIMKA OTMEHWJI PeIleHUe
Tpeteiickoro cyga CTpOUTEIbHBIX OPraHMU3aLUMA TO-
pona ipu AHO «lleHTp ropnamyecKoit moamepKKu
CTPOUTEIbHBIX OpraHU3allnii Topoaa» 0 UCKY poc-
cuiickoro obmiecTBa «MoCHHXITPoeKT» K AO «O0b-
ennHeHue «MHreokom». Ilo MHeHUIO cyda, UCK O
B3BICKAHUM HEYCTOMKM 110 JOTOBOPY, MCIIOJHEHUE
110 KOTOPOMY OCYIIIECTBJISIETCS U3 OI0IKeTa ropoaa
MockBHI, He momjiexkal pacCMOTPEHMIO B TpeTeii-
CKOM CcyIe.

* TloctaHOBNEeHME APOUTPKHOTO CyAa MOCKOBCKOTO OKpyra ot
6 ceHTA6ps 2018 ropa no memy Ne A40-100592/17.
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Croop MeXmy CTOpOHaMU BO3HHMK M3 KOHTpaK-
Ta, 3aKJII0YEHHOIO0 Ha OCHOBAaHWHU IOTOBOPa MEXIY
T'VII «MockoBcKuit METpOTIOJUTEH» (MHBECTOP-3a-
CTPOMIIINK) U aKIIMOHEPHBIM 00111ecTBOM «MOCHH-
KIIPOEKT» (TeHepaIbHBINM ITOAPSIAINK) O pa3paboTKe
IOKYMEHTAIIUM U CTPOUTEIBbCTBE JIMHUU METPOIIO-
ymuteHa. IlpemMeToM KOHTpakTa, 3aKJIIOUEHHOTO
Mexny «MocuHXIpoeKToM» n  «OO0beIMHEHUEM
«Hreokom», Obla pa3paboTKa MpoeKTa IPou3-
BOJCTBa pabOT M CTPOUTENILCTBO y4acTKa TPEThe-
ro mepecagovyHoro KOHTypa OT CTaHIUM «/leroBoit
LeHTp» 10 ctaHuuu «HimxHsas MacinoBkar. JlaHHbI]
KOHTPAKT ObLJ corjacoBaH ¢ JlemapTaMeHTOM CTpPO-
UTeJbCTBa ropoga MockBhl. [1pu 3ToM cyaom OBLITO
ycraHoBieHo, 4To 100% ronocyoomux akuuiit AO
«MOCHHXIIPpOEKT» IPUHAIJIEKUT ropony MockBse.



3akmoueHHBI AO <«MocuaxmnpoekT» u AO
«OobenuHeHne «MHreokom» JIOTOBOpP coaepxKal
OTOBOPKY O TOM, YTO BCE CITOPHI HA OCHOBAaHUU J0-
TOBOpAa U B CBS3U C HUM IOJUIEKAT pa3pelleHnIo B
TpeTelickoM cylie CTPOUTENBHBIX OpraHU3aIUid TO-
pona ipu AHO «IleHTp 1opuandecKoil momaepKKu
CTPOMTEIBLHBIX OpraHu3aluii ropona». Ha ocHoBa-
HUM JAaHHOM OTOBOPKU «MOCHMHXIIPOEKT» 00pa-
TUJICSI B TPETEHCKUIA CYl ¢ MCKOM K KOHTpareHTy.
TpeGoBaHMS MCTLIA OBUIM YIOBJAETBOPEHBI YaCTHUY-
HO, ¢ AO «O0bennHeHne «MIHT€OKOM» B €Tro MOJIb3y
Obl1a B3bICKaHa HEYCTOWKa 3a HapylIeHHe CPOKOB
MPOXOXIEHMS KOHTPOJBHBIX TOUEK IT0 KOHTPAKTY B
pasmepe 15 muH pyoO.

ITozxe AO «MOCUHXIIPOEKT» 00paTUIOCh B CY[I
C 3asBJICHHEM 00 OTMEHE pEIICHUSI TPETEHCKOro
cyla, TOCYMTaB, YTO OHO SIBJSIETCS HE3aKOHHBIM.
Cyn TiepBoit MHCTAaHLIMUA IIPUHSUT pellieHrue 00 OT-
MEHE OCITapMBaeMOro pelleHusI. ApOUTpaKHBIN
cyan MOCKOBCKOTO OKpyTa, pacCMaTpYBaBIINiA AEJI0
B KacCallMOHHOM ITOPSIIKE, COTJIACUJICA ¢ OKOHYa-
TeJbHBIM pelllcHNeM HUKECTOSIIIIETO CyAa, YTOUYHUB
OCHOBaHUsI, Ha KOTOPBIX CJIENyeT CleaTh BBIBOI 00
OTCYTCTBUU Y TPETEMCKOro cyia KOMIIETEHIIMU Ha
paccMOTpEeHUE CrIopa MeXIy OOIIeCTBaAMU.

ApOUTpaXXHBIN Cyl yKa3aJ, YTO KOHTPAKT, CIIOp
U3 KOTOPOTO pa3pelajcs TPEeTeHCKUM CYI0M, ObLI
3aKJII0YEH B MYOJIMYHBIX LIEJISIX, XOTS HU OTHOM U3
CTOPOH HE BBICTYIAJO TOCYIAPCTBEHHOE WU MY-
HULMIaIbHOE obpa3zoBaHue. [TonoOHBIE JOTOBOPHI
3aKJII0YAIOTCST C 1I€JIbIO YAOBJIETBOPEHMSI rocyaap-
CTBEHHBIX WJIM MYHUIIUTIAJBHBIX HYXI, (PUHAHCH-
pOBaHUE KOTOPBIX OCYIIECTBIISIETCS 32 CYET CPENICTB
COOTBETCTBYIOIIUX Or0keToB. [loaToMy criopsl u3
MOAOOHBIX JOTOBOPOB MMEIOT MYOJIMYHYIO OCHOBY
U, cJeIoBaTeIbHO, HE MOTYT IlepeiaBaThCsl Ha pac-
CMOTpPEHME B TPETEUCKUM CYI.

ITpu 3TOM paccMoTpeHue KacCallMOHHOM Kajo-
o061 AO «O0benuHeHre «MHreokom» OBLIO MPHUO-
CTAaHOBJIECHO ApPOUTPaXXHBIM CyIOoM MOCKOBCKOTIO
OKpyra JI0 BCTYIUICHUSI B 3aKOHHYIO CHMJTy OIpere-
nenust BepxoHoro cyna P® no npyromy neny?®, Ha
KOTOpOE TI03Ke COCJIajicA Cyd, paccCMaTpUBaBIIUI
Kanoby akiuuoHepHoro o6iiectsa. Cyd OoTMETWI,

> Ompepenenne BepxosHoro cyma Poccuiickoit @enepannu ot 11

ntorst 2018 ropa Ne 305-9C17-7240 mo ey Ne A40-165680/2016.

OB30P CYOEEHbIX PELUEHUN | OB30P

YTO B X0Je pechOpMUPOBAHUS 3aKOHOAATEILCTBA O
TpeTeiickoM pasoupatenbctBe B 2014—2016 romax
3aKOHOJAaTeeM ObUT 3aJI0KEH OCHOBHOM MPUHITUII
apOUTPadbeIbHOCTU CIIOPOB — UX T'paKIaHCKO-Mpa-
BOBOI1 XxapakTep. McXoasl M3 YIOMSHYTOTO BBIIIIE
peteHunst BepxoBHOTO cyna, CIopbl U3 OTHOIIEHUI,
peryJupyeMbIX 3aKOHOIATEIbCTBOM O 3aKyIKax
TOBapoOB OTIAEIbHBIMU BUIAMU IOPUANIECKUX JIMII,
MOTYT OBITh apOUTpPaOEeTbHBIMU, XOTSI CYI IepBOM
WHCTAHIIUMU TIpUIIIE] K MPOTUBOMOJOXHOMY BHIBO-
ay.

Takum 00pa3oM, MOKa3aTeIbCTBOM HapylIEHUS
3JIEMEHTOB ITyOJIMYHOTO TOPSIAKA PEeIICHUEM, BbI-
HECEHHBIM TPETEUCKUM CyIOM, MO MHEHHUIO Cyaa
KaccallMoOHHON MHCTAaHLIMU, MOXKET MOCTYXUTh UC-
MOJIb30BaHUE OIOKETHBIX CPEACTB MPU UCITOTHE-
HUM 0053aTeIbCTBRA.
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OB30P | OB3OP CYAEBHbIX PELLEHUN

CtopoHbI crnopa:

B rocygapCTtBeHHOM Cyae;

Pa3speLuaBLUKnii Criop TPETENCKUMN cya,:

n >xkmpamm (POCDA).

MpeacTaBuUTEIN CTOPOH B TPETENCKOM Cyae:
H/n.

Apb6uTpbli:
H/n.

MepBas nHctaHumsa: M. C. [nyxoenos.

. KO. KoHcTaHTUHOBA.

Homep pena B rocyaapcTeseHHoM cypae: A21-4708/2018.

OO0 «Arponpocnepuc» (YKpanHa) - KpeauTop no peLleHnio TPETEMCKOro cyaa, 3asBUTe b

3A0 «CoppyrkectBo-Cos» (Poccus) - A0/IHKHUK MO PELLEHUIO TPETENCKOro cyaa,
3aUHTEpPECOBAHHOE NNLIO MO AENY B FOCYJapCTBEHHOM Cyae.

ApbuTtpaxk npu enepaumnm accoumaumnii TOProBsIv Mac/IMYHbIMU Ky/IbTYpaMu, CEMeHaMu

MpepcTaBUTENN CTOPOH B rOCYA,apCTBEHHOM cyae:
OO0 «Arponpocnepuc»: . A. Mapteessb, B. B. PognoHoBa.
3A0 «Coppy»xectBo-Cos»: B. . MockoBkuHa, B. A. CaBocTuHa, A. Kapyemosa.

Cyp,bM, BblHECLUUE peLleHnue B rocyaapCTtBeHHOM cyae:

KaccauyoHHas uHctaHums: O. 0. HedbepoBa (npeacesatenscTyrowmin cyabs), M. I Bnacosa,

BbIBOA, TPETEMCKOIO CYA OB OBA3AHHOCTU UCMOJTHATb JOrOBOP BOIMPEKU
OINPAHNYEHUNAM HA BBO3 TOBAPOB NMPOTUBOPEYUT MYBJIMHHOMY MNMOPAOKY

PaccMoTpeB KaccallMOHHYIO Kajgo0y YKpamHCKOTO
o0l11IecTBa Ha pelleHne apouTpakHoro cyna Kanm-
HUHTrpaAcKoil obmactu, ApoutpaxHsiii cyn CeBe-
po-3amagHoro OKpyra B CBOeM IMOCTaAHOBJIEHUH® OT-
KazaJl B MPUBEACHUM B UCIIOJTHEHUE PEIICHUS Tpe-
Teiickoro cyma o ucky OO0 «Arpomnpocrnepuc» K
poccuiickomy 3A0 «CoapyxectBo-Cosi» Ha CyMMy
oko0J10 9,5 muH posui. I'ocynapcTBeHHBIN Ccya Kacca-
LIMOHHOM MHCTAHIIMHU TIPUILIE] K BBIBOAY O TOM, YTO
HopMma 'K P® o mpekpaiieHun o0s13aTeIbCTBAa Ha
OCHOBaHUU aKTa OpraHa rocyJapCTBEHHOI BJIacTU
MPUMEHNUTEBHO K OTpaHUYEHUIO BBO3a TOBApOB
SIBJISIETCS HOPMOI HEIMOCPEACTBEHHOTO TpHUMEHEe-
HusA 1o cMmeiciy 1. 1 cT. 1192 'K P®. UcnionHeHue
pelIeHMs TPETEUCKOro cya, HapylIalolero Bhlle-

¢ TlocraHoBnenne ApburpaxHoro cyga CeBepo-3amagHoro
oKkpyra oT 25 ceHTA6ps 2018 roga mo geny Ne A21-4708/2018.
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VIIOMSIHYTO€ ITIOJIOXKEHHE, MPOTUBOPEUYUT ITyOIMI-
HoMYy TTopsinKy Poccuiickoii denepanum.

Kak 6b110 ycTaHoBieHo cynoM, B MapTe 2014 roga
MEXIY POCCHICKMM aKIIMOHEPHBIM OOIIECTBOM M
MPaBOIPEAIIeCTBEHHUKOM YKPAaMHCKOT'O O0IIecTBa
C OrpaHMYEeHHOI OTBETCTBEHHOCTHIO OB 3aKJTI0UEH
KOHTPAKT, IO YCJIOBUSM KOTOPOTO MOCJeIHee 00sI-
3ajoch noctaBuTh 3A0 «CompyxecTtBo-Cosi» co-
eBble 000bI. B 10roBop ObUIM BKJIIOYEHBI YCIOBUS,
COTJIACHO KOTOPBIM OH PETYJIMPOBAJICS aHTJIUINCKIM
MpaBOM, a BCE BO3HUKIINE U3 JOTOBOPA CITOPHI TIe-
peaaBajiCh Ha pacCMOTpeHre ApOuTpaka U amen-
mguyn npu Penepanuy  accolyamii  TOPTrOBIU
MAaCIMYHBIMU KYJIbTYpaMM, ceMeHaMU U KUpaMu
(DOCDA).

31 uronag 2014 roma npukazom Poccenbxo3Hana3o-
pa OBIIM YCTAHOBJICHBI BpEeMEHHBIE OrpaHUYCHUS
Ha BBO3 ITOAKAPAHTWHHONM IPOAYKIIMU M3 YKpau-



Hbl, a ¢ 1 aBrycta 2014 roga naHHbIe OrpaHUYEHUS
ObLTIM pacIrpoCTpaHEHbl B TOM YMUCJIE Ha COEBBIE
0005b1. B TOT Xe geHb «CoapyxectBo-Cosi» Hampa-
BWIO KOHTPAreHTy YBEJIOMJIEHUE O BBEACHHBIX Me-
pax, MPEeMsTCTBYIOIIMX WCIOJHEHUIO KOHTpaKTa
poccuiickum odiecTBoM. B ceHTsa0pe Toro ke roga
MpojAaBell MO KOHTpakTy yBeaomumn «Coapysxke-
ctB0-Cos1» 0 TOTOBHOCTY MAapTUU TOBapa K OTIpy3-
ke. BnocieacTsuu poccuiickoe o0IeCTBO HEOTHO-
KpaTHO HAaIIpaBJIsI0 KOHTPAreHTy YBEAOMJIEHUE O
HaJIMYMU OOCTOSITENIBCTB, TPETSITCTBYIOIIMX UCTION -
HEHUIO KOHTPAKTAa, a MOocJje, TOCYMUTAB, YTO MPETsT-
CTBHUS I BBO3a TOBapa UMEJIU MECTO JJIUTEIbHOE
BpeMsl, — YBeIOMJICHHUE O PACTOP>KEHUH I0TOBOpa.

IMponasenr cuen mOCpoYHOE PACTOPXKEHUE KOH-
TpakTa CYIIECTBEHHBIM HapyIICHUEM €ro yCIOBUiA
U noTpedoBal ot poccuiickoro 3A0 omiaThl yObIT-
KOB. YOBITKM HE ObUIM BO3MEIIEHBI MTOKYIIaTeJIeM,
B CBSI3U C YeM YKPaMHCKOE OOIIECTBO 0OpaTUIOCh
B Apoutpax @OCDA ¢ nckom K 3A0 «Coapyxe-
ctB0-Cos». [1o uToraM paccMoTpeHUsI CIiopa ¢ poc-
CHUICKOro akIIMOHEPHOTO OOIIEeCTBa B IMOJb3Y MC-
TIIa ObUTM B3BICKAHBI YOBITKM, MPOLIEHTHI, a TaKXKe
pacxofbl, CBSI3aHHBIC C MPOBEACHUEM TPETEIICKOTO
paszouparenbcTBa. JOKHUK 10 pelleHuo ApOu-
tpaxka DOCDA mogan anesuIsIiiio Ha BBIHECEHHOE
peleHue. ATe/UISIIMOHHAS WHCTaHUMS WM3MEHWIA
pa3Mep ToJIeXallleil yriare OTBETYMKOM JeHEXK-
HOM CyMMBI.

IMockoabKy pellieHus1 TpeTecKoro cyaa He ObUTU
ucnoaHeHbl 3A0 «ConpyxectBo-Cosi» 100pOBOJIb-
HO, YKpaHCKOEe OOIIEeCTBO 00paTWIOCh B rocymap-
CTBEHHBIN cyJ ¢ 3asBjleHMeM 00 MX MPU3HAHUU U
npuBeaeHUM B ucrnojsiHeHue. CymaoM IMepBOil MH-
CTaHIIMY B YIOBJIETBOPCHUM TPeOOBAHU 3aIBUTES
OBLIO OTKa3aHo.

[MpuHuMas pelleHue 1o Aeay B KauyecTBe cyla
KaccallMOHHON WHCTAaHIMU, ApOUTpaxKHBIA CyI
CeBepo-3amnagHoro okpyra IMpuiles K BEIBOLY, YTO
BBE/ICHUE OIpaHUYECHMS HA BBO3 TOBApOB U3 YKpau-
HbI siBsieTcs He 3aBucsinM ot Boiu 3A0 «Compy-
xecTBO-Cosi» 0o0cTosATeIbecTBOM. IIpu aTOM cymoM
ObUIM TIpMeHeHBbI nojiokeHus cT. 417 TK P® o
MpeKpalieHnn o00s3aTeabCTBa, CTaBIIETO0 HEBO3-
MOXHBIM B CWJTy IPUHSITUS aKTa TOCYAApCTBEHHBIM
OpraHOM, KOTOPbBIE SIBJISTIOTCSI CBEPXMMITEPAaTUBHBI-
MM U MOJUIEXAT MPUMEHEHUIO BHE 3aBUCUMOCTHU OT
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peryaupymouiero noropop npana. IIpu aToM Apou-
tpaxx MOCDA mnocumtan, yro poccuiickoe 3A0
ObLI0 00s3aHO TIPUHMMATH TOBap OT IPOJABIIA,
HECMOTpsI Ha BBEICHHBII TOCYIapCTBEHHBIMM OpTa-
HaMmu 3anpeT. B cBoeM MocTaHOBJIEHUHU CY/ Kacca-
LIMOHHOM MHCTAHIIUM TIPU3HAJ BBIBOJ TPETEHCKOTO
cyla MpOTUBOpeYalIUM MyOIMIHOMY TTOpSaAKy Poc-
cuiickoii denepanun.

IIpu paccMoTpeHMU nejia TOCYAapCTBEHHBIN CyIT
He mepecMaTpuBaj pellieHUsT TPETEUCKOro cyaa mo
CYILIECTBY, a OTPAaHUYWICS TPOBEPKON COOTBET-
cTBUsI BBIHECeHHBIX ApouTtpaxkeM POCDA pelre-
HUI TTyOTMYHOMY TTOPSIAKY.

B nepBoM Bbinycke »xypHana Arbitration.ru
Oblna onybaukoBaHa cTaTbs «[1pu3HaHue

W UCMOJIHEHWNE PeLLEHUI KOMMEPYECKMX
ap6butparken B KasaxcTtaHe», aBTOPOM
KOTOpPOM yKa3aH NapTHEP Ka3axCTaHCKOM
topuandeckon pmupmbl «Unicase» ApTEm
TumolueHko. Npu HanucaHnn gaHHOM
ny6anKaumm r-H TUMOLLEHKO MCMOJIb30Ba
©0/1bLLYIO YaCTb CTaTbM CTapLUErO OPUCTa
topuamyeckon pupmbl «<KAEQUITAS»
Tneynunnon Nlannm CepukoBHbl «[1pu3HaHme
W UCMOJIHEHME PELLEHNN KOMMEPYECKUX
apbuTparkem MU MHOCTPaHHbIX CYA,0B

B KasaxcTaHe», ony6/IMKOBaHHYO B
poccumckoM XypHae «Legal Insight» N2 6
(42) 2015 ropa, a Tak)Ke Ha Ka3axCTaHCKOM
canTe zakon.kz (cTatba J1. C. TheynnHom

no ccoinike: http:/online.zakon.kz/
Document/?doc_id=32762407) 6e3 Kakux-
60 ccbINIOK Ha eé cTaTbto. PaKT nnarmaTta
ApTéMOM TMOLLEHKO 6bl/1 NPU3HAaH, a CTaTbs
3a ero MMeHeM 6bl1a U3bSTa U3 3IEKTPOHHOMN
Bepcum XKypHana Arbitration.ru.
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COBMECTHAA KOH®EPEHLNA
PAA - SCAI - ASA

AmMuTtpuii AptioxoB
Arbitration.ru, Mockea
[naBHbIN pegakTop

ckoii pupmel Lenz & Staehelin Kcasbe das-

p-byine ormeTun, yto, no cratuctuke ICC,
3akoHomarenbcTBO IlIBeifllapuu yaie Bcero u3-
OupaeTcsl CTOpOHAMU KaK IIPUMEHUMOE IIpaBo.
[IBeituapusi 3aHMMaeT BTOPOE MECTO B MUpE IO
KOJIMYECTBY €XETOJHO IMPOBOAUMBIX apOMTpaxkeit;
BEPOSITHO, OMHUM U3 CEKPETOB ycIieXa CTpaHbl Kak
IOPUCIUKIIMU JJIsI apOuTpaxa B ILICJIOM SIBIISIETCS
HallMOHAJIBHBIN XapakTep ee Xuteyeil. KcaBbe Ha-
NOMHMII, 4To ¢ Poccueit Anbnuiickyto pecnyoauky
CBSI3BIBAIOT CXOJCTBO MPABOBBIX CUCTEM, HaJIaKEH-
HbIE IeJIOBbIC KaHAJIBI.

OtkpoiBasg ceccuto «Cekpembl ycneuiHoz2o apou-
mpa», TeHepanbHbIi cekpeTapb PAA Poman 3bIkoB
OTMETWII, YTO Ha KoHpepenuuu IlIBeitnapusa kak
IOPUCIUKIIMS pPAcCMaTPUBACTCS C Pa3HBIX TOYEK
3peHUs — C TTO3MIINI apOuTpa, IPeICTaBUTEIsI CTO-
pOHBI B apOuTpaxe W KOPIOPATUBHOIO IOPHUCTA.
Ho oobsaBiaeHus cankuuii, B 2013 ronmy, IlBeiina-
pHUs KaKk cTpaHa IpoBeleHUs apOuTpaxka 3aHUMaIa

Bo BCTYNUTEJbHON peuM TapTHep lopuaunde-

68 | Arbitration.ru

25 okmsbps 2018 200a 8 MockosckoM omese Marriott
Grand Ha Teepckoli yauue npowaa KoHgpepeHyus, no-
cesweHHass apbumpaxncy 6 lllsetiuapuu. OpzaHu3a-
mopamMu KOoHgepeHUUU 8bicmynusau ApbumpaxcHas
Accoyuauus, Swiss Chambers’ Arbitration Institution
(SCAI, Apbumpaxc npu Topzosoli naname LLlseliyapuu)
u Association Suisse de 'Arbitrage (ASA, ApbumpaxcHas
accoyuauus Lsetiyapuu).

Conference
SCAI-ASA-RAA

1300 - 1500

e

MOYETHOE TPEThEe MECTO 10 TOIYJSIPHOCTU Cpeau
POCCHUICKUX MOJIb30BaTe/eli, HO U MOCJIe BBEACHUS
3amagHbIX CAaHKILMI OHa MoTepsijia JUIb HEMHOTO,
OITyCTUBIIIMCH Ha TISITOE MECTO.

Maiikn Ilnaiinep, maptHep LALIVE, npencra-
BUJI yYacTHUKAM KOHdepeHUUU 0osiee MoaApOOHbIit
0030p HIBeitapckoit opucankin. OH HAIOMHMWJI,
YTO apOUTpax B 3TOM CTpaHE PETyJIMPYeTCs IJIaBOit
12 3akona o MYII IIIBeiinapuu. BaxHyo posb B



KadecTBe MCTOYHMKA MH(pOpMaIuu o6 apouTpaxke
nrpaeT ASA (Association Suisse de 1’Arbitrage). Dta
npodeccruoHanbHas accouuauuss nyoJIMKyeT CIu-
CKM apOUTPOB, IIPOBOAUT CEMUHAPHI U KOHDEpeH-
. CamMu apouTpaky B pa3HbIX Toukax IlIBerita-
pumn npoBoguT SCAI (Swiss Chambers Arbitration
Institution). Yto kxacaeTcs o6pa3zoBaHus apOUTPOB,
TO MOMYJISPHBIMU MOporpamMmMmamu sBisitorcss LL.
M. in International Dispute Resolution (MIDS),
Foundation for International Arbitration Advocacy
(FIAA). YuuBepcutetsl Hoitmarenst u JlomnepHa
TaK:Ke TOTOBST CIIeMaIncToB Mo MKA.

IInHaiinep oTMeTHI pa3HUILY B IMPOGheCCHOHAIb-
HOM MOJxole apOUTpPOB K apOUTpaxXy B pa3HBIX
KyabTtypax. Kem sgBasieTcst apOUTp — MOIUYEPKHYTO
OTCTpPaHEHHBIM YYaCTHMKOM IIpOllecca WJIM aKTHB-
HBEIM paspemurelieM criopa? B HeMelkoit 1 mBeii-
LApPCKOI KyJIbType MPaKTUKYETCs ITOCIeaHee, B TO
BpeMsl KaK B aHINIMICKON — mepBoe. UTo KacaeTcs
cbopa gokyMeHToB, To B IlIBeiiapun MpakTUKY-
ercss momxon Relevanzmethode — momck mokasa-
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TETbCTB ISl pa3pellieHus TOJbKO KIIIOYEBBIX MO-
MEHTOB CIiopa.

ApOWTp Ha3HAYaeTCs CAaMMMM CTOPOHAMHU, a TI0-
TOMY JIOJDKEH OTBEYaTh MX TpeOOBaHUSIM. ApOuUTpa
B [IBeitliapuu BLIOMPAIOT C YYETOM €ro npodeccu-
OHAJIbHBIX YMEHUI, 3HAHUS CPAaBHUTEJIBHOTO TIpa-
BoBeJdeHUsT (comparative law), a Takxke HaJIU4us
CHeLMalIbHBIX 3HAHUI B pa3HbIX 00JIACTAX, OCOOCH-
HO Mpu OlleHKe YOBITKOB. OH JOJDKEH MOHUMATh
JIpyrue KyJbTypbl U BJIaAeTh MHOCTPAHHBIMU SI3bI-
kaMu. Ml KoHeuHO, BHIHOCUTh CIIpaBeIIMBhIE pellie-
HUS B KOPOTKHUE CPOKHU.

OTKpbIBast BTOpYIo cekiuio, «Cexpem ycnexa ap-
oumpaxcroeo rwpucma», Jxeiimc Xaprpys, mapTHep
Orrick, oTMeTHJI BBICOKOE KayeCTBO OOpa3oBaHUS
LIBeapcKux MoJyioabix IopuctoB. OH yKasan Ha
pa3HUILY B IIBEUIIAPCKOM 1 aHTJIOCAKCOHCKOM O/ -
X0/le K JTOKYMEHTaM: B TO BpeMs KaK, HaIllpumep,
B AMepuKe, MOXHO IMO3BOJIUTh CeOe MPOCTpaHHOE
000CHOBaHME CBOEH MO3UIMHU, TTpakTrKa B IIIBeii-
LIapuu TpUydaeT K OYEeHb CTPOTOMY M3JIOXKEHUIO
nena. [lo MHeHMIO MOKJIaAuMKa, XOPOIIMHA TIpe.-
CTaBUTEJb CTOPOHBI B apOUTpake MOHUMAET, Kak
W3JIOXKUTH IeJI0 apOUTpaM Ha OTHOM JIMCTE Oymaru
dopmarta A4.

Uto kacaeTcsl pOCCHICKUX KIUEHTOB, TO U B
[IIBeitapyy OHU TOTOBBI BEIOUPATH B TIEPBYIO OYE-
penb ONTUMUCTUYHO HACTPOCHHBIX, a TAKXKE 10CTa-
TOYHO arpeccHUBHBIX 10pHCcTOB. Kpome Toro, Haim
COOTEUYECTBEHHUKU JIIOOAT KOMILUIEKCHBIC PEIICHUS
B pa3iInyHbIX opucaukiusx — Ha BVI, Kaiimanax
wii Kunpe nmapannensHo co LlBelinapueit, Hampu-
Mep. B pabote ¢ 3aKkazunKamMu I0pUIAAYECKUX YCITIYT
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n3 Poccun mpocieXuBaeTcsl onpeneieHHas TeH-
JEHINS; KIIMEHTHI CTAHOBITCS 00JIe€ SKOHOMHBIMU.

@®Oummmn Xaberrep, He3aBUCUMBINA apOUTp, BbI-
pa3WJl MHEHHE, YTO HaIlMOHAJIbHOE MHOroo0Opasue
[IBetirtapu moMoraeT MECTHBIM apOUTpPaM OpUEH-
TUPOBAThCS B IPYTUX MPABOBBIX CUCTEMaX, OMHAKO
JUISI MTOHWUMaHUS CIe(UKU CTpaH OOIIEero mpasa
TpedyeTcs nojayuuth LL. M. Ui onbIT paboTH B
3THUX CTPaHax.

OH TakKe oOpaTW/J BHUMaHME Ha TaKylo Tpaau-
nuoHHyo 11 [ Beiirapun 0coOGEHHOCTh, KaK IpU-
BJIEUCHVE K MpOLEcCy apOUTpakHBIX CeKpeTapei,
tribunal secretaries. Pabora Ha momkHocTH tribunal
secretary, 1Mo MHeHU0 Duiumnma, aaeT LUEHHBIA
OIBIT ¥ BO3MOXHOCTb CO BpeMEHEM IOJyYUTh Ha-
3HAYE€HNE B KaUeCTBE apOUTpa.

Yto KacaeTcs poCCUNACKMX KJIMEHTOB, TO 3HAUYM-
TeJIbHOI pa3HMIIBI B MOAXOAaX K HUM UJIU K MOIAT0-
TOBKE UX KEHCOB ITO0 CPaBHEHUIO ¢ 3aKa3uMKaMU M3
JIPYTUX CTpaH HET, HO €CTh HEOOXOAUMOCTh YUUTHI-
BaThb CIIEU(PUKY KOHKPETHOTO JIeJia.

Ha TpeTheit cexiiuu, Ha3BaHHOUW opraHu3aTopa-
MU «Ymo cmopoust oxcudarom om c8oux Hpucmos ?»,
HavYaJIbHUK OTAea IOPUIMYECKOTo JerapTaMeHTa
OAO «PX]I» Ilnaton I'ypbsIHOB OTMETUII, UTO, XOTS
€ro KOMMaHUs He TaK 4acTO YYacCTBYeT B apOuTpa-
JXax, Y Hee CJIOXWINCh YCTOMYUBBIE TPAKTUKU IBY-
CTOPOHHETO U MHOTOCTOPOHHEr0 MUPHOTO pa3pe-
IIEHUST CTIOPOB. DTO CBSI3aHO C HEOOXOAMMOCTBIO
BCEX NMEPEBO3UYMKOB MOAACPXKUBATH XKEJIE3HOTOPOXK-
HOe COODOLIeHHUE, HECMOTPS Ha cylneOHbBIe pa3doupa-
TeJbCTBA.

OTtBeuas Ha BOIPOCH Moneparopa, IlnaToH pac-
cKazaJj, YTO 3HAYUTEIbHYIO YacTh KOHTpakTOB P2K]I
COCTaBJISIIOT OTepallMOHHBIE TOTOBOPHI C UHOCTPaH-
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HBIMU KOMITAHWSIMY Ha TIEPEBO3KY I'PY30B, a TaKKe
JIOTOBOPBI CTPOMTEILHOTO TOAPSIIA W CBSI3aHHbBIE C
HUMM COIJIAIICHUSI, HAIlpuMep KpPEeIUTHBIE TOTOo-
BOpBI. DTH TOKYMEHTBI YaCTO PETyIUPYIOTCS WHO-
CTPaHHBIM IIPaBOM.

I'ypbsTHOB TakKe OTMETUJI, UTO HellaBHEe pellle-
Hue no crnopy «l'asmpom» — «Hadroras» B Apou-
TpaxkHOM MHCTUTYTE Topropoit manatel CTOKIOJIb-
Ma BBI3BaJIO Helpusitie y pykoBoactsa P2XKJI u mo-
cesyIo COMHEHMST B OECIIPUCTPACTHOCTH MEXKIyHa-
POIHBIX apOUTpaKeA.

Kupuna CrpyHHMKOB, IUpPEKTOp IelapTaMeHTa
MIPaBOBOTO COIPOBOXKICHUS 3apyOeXKHBIX aKTHBOB
«PYCAJla», Ha0060pOT, OTMETHUJI, YTO JJISI €T0 KOM-
MaHUU apOUTpaxK SIBJISIETCS M3IIO0JIEHHBIM Cpe-
CTBOM pa3pellleH!s CIIOPOB, TaK KaK MHOTHE KOH-
TPaKTHl AJIIOMWHUEBOTO TMTAaHTa 3aKJII0YAIOTCS Ha-
MPSIMYIO C TIPaBUTEILCTBAMU APYTHUX CTPaH.

CTpyHHUKOB paccKasall, YTO B CBSI3U C IIpH-
HSTUEM CAaHKUWN TMPOTHB PsIga POCCUMCKUX JIHIL
HECKOJIbKO JIET Hasaj BEHICTYNaJ 3a IIpOBEIACHUE
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apoutpaxeii B 'oHkoHre u CuHramype Kaxk opuc-
JUKIUSIX, CBOOOJHBIX OT caHKIMiA. OmHaKo ceityac
cutyanus usmMeHmwiach. [1o0aToMy Hy>XKHO OBITb BHM-
MaTeJbHBIM U TIpY BBIOOPE TPMMEHUMOTO MpaBa, u
MpU yIiaTe apouTpaxkHoro coopa: a3maTckue OaH-
KU OYeHb KOHCEPBATUBHBI, 1 BHECTU apOUTPaKHBIN
cOOp JIMILYy MOJ CAaHKIUSIMU MOXET OBITh BeChMa
npobjeMaTuyHo. BiusHue caHKLUW pacmpocTpa-
HSETCA U Ha a3uaTCKue, U Ha Ipyrue apOoMTpaku,
Hanpumep ICC.

B «PYCAJle» BbIOOp 10pOUPMBI-TIOAPSTIMKA IS
MpeACTaBIeHUS MHTEPECOB KOMITAHWM B apOUTpa-
K€ MPOXOAUT Ha OCHOBE TEHACPHOI TMpOLEAYPHI,
HO OHa He TaK (popMalibHa, KaK B TOCyIapCTBEHHBIX
KoMITaHusX. Borpoc noBepust K 1opyUcTaM U LIEHBI
SIBJISTIOTCSI OMHUMU U3 BaXKHEUIIUX KPUTSPUEB IS
KOMITAaHUM.

OTKpBIBasi BTOPYIO CECCUIO, TMTOCBAIIEHHYIO CITOP-
TUBHOMY apbutpaxy B IlIBeiiliapun, MomaepaTop
Anexkcanap MakJIuH, WCIIOTHUTENBHBIA TUPEKTOP
ASA, OTMETIJT TOJTIOXKUTENBHYIO pojib CAS B MUPOBOM
CITOpTE, HECMOTPSI Ha KPUTHMKY B afpec 3TOro Cya,
0COOEHHO B CBSI3M C PEIICHUSIMU ITPOTUB POCCUMCKIX
croptcMeHoB. 1o ci1oBaM AslekcaHpa, CIOPTUBHBIN
apoutpax B JlozaHHe ObUT cO3daH ISl BhIHECEHUS
CIIPaBeUTUBBIX PEIICHUI MO CIIOPTUBHBIM CIIOpaM B
MMpE U 32 BpeMsI CBOETO CYIIIeCTBOBaHUS cDOPMUPO-
BaJI IPOYHYIO TTO3UTUBHYIO PEIYTALIUIO.

OBb30P

Kpucrodep Byr, maptHep Schellenberg Wittmer,
noareepausl cioBa MakJIuna. Kpuctodep orme-
TWJI, YTO POCCUNCKME CHOPTCMEHBI OYEHb YacTo
ycrenrHo ocnapuBaiiv B CAS pellreHusT pa3TndHbIX
CTIOPTUBHBIX OpPTaHU3AIUI TTPOTUB HUX, HECMOTPS
Ha 00llleCTBEHHOe MHEHMeE Ha 3araae. DTo o3Hava-
eT, yTo cucteMa CAS B 11e710M paboTaer.

byr caenan kopotkuit 0630p padotel CAS. Ilo ero
CJI0BaM, 3TOT apOUTPaxK JOCTATOYHO CTPOTO KOHTPO-
JrpoBaicss MexXayHapOgHBIM OTMMITUMCKUM KOMU-
teToM. OmnpeneneHHoe BIMsIHUE Ha MpakTuky CAS
Takke OKa3ajo MpaBOTBOpUYeCTBO BepxoBHOro cyma
IBeiiiapun. BepxoBHsiit cyn [Beiiiapun sBsieT-
Csl KaCCallMOHHOM MHCTaHIIMEN B OTHOIIEHUH pellie-
Huit CAS, ogHako peiienust camoro BC I seiinapun
MOTYT OBITh, B CBOIO O4epeab, o0xamoBaHbl B ECITY.

OnpeneneHHbIE CIOXHOCTA PAaCCMOTPEHUS AeI
B CAS 00yc/OB/IEHbl U €ro KeCTKON IOJUTUKOI
KoHuaeHIMaabHOCTU. OOIeCTBEHHOE MHEHUE
3a4acTyio (opMUpyeTcs OpraHu3allisiMU, KOTOpPhIE
TaK1X BHYTPEHHUX OTpaHUYEeHUI He UMEIOT. B cBsi-
31 ¢ 9TUM B CAS, BO3MOXHO, MOSIBUTCS (hopMaT OT-
KPBITBIX CIIYIIIAHUIMA.

Muxaun Ilpokonen, maptHep SILA International
Lawyers, 3ameTui, uto, xotsd CAS KoMMeTeHTEH
pazpeniaTb UMEHHO CIIOPTUBHbBIE CIIOPHI, B KaXKIOM
KOHKPETHOM CJTydae MPUXOAUTCS OIpPEAeIsITh, YTO
MMEHHO OTHOCHUTCS K CITOPTY. DTOT apOuTpax Mo-
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JKeT pa3peliaTh U CIIOp UTrpokKa ¢ (yTOOIbHBIM KIIy-
0OM, U CIIOp U3 IOTOBOPEHHOCTU ITOAPSITIMKOB O
MocaaKe UCKYCCTBEHHOI TpaBhl HA CTaJINOHE.

K Hamnbosnee momyiasipHbIM KaTeropusiM CIOpPOB
OTHOCSITCS JIeJIa O IOMMHTIEe, TUCIUILUIMHAPHBIX B3bI-
CKaHUSIX, CIIOPHI M3 KOHTPAaKTOB KJIyOOB CO CIIOp-
TCMeHaMu. B oTiauyue oT TpagMLIMOHHBIX apOu-
tpaxeit, CAS paccMaTpuBaeT CIIOPHI He TI0 BEIOOPY
CTOPOH, a II0 IPEONMMCAHNI0 HOPMATHBHBIX aKTOB
PETyIMPYIOIINX aCCOLUMALM M OpraHu3aluii —
FIFA, UEFA, Omuvmmmiickoro komurtera. Muxann
YIOOMSIHYJI, 4TO exXeromHo 5—7% nmen B CAS cBsi3a-
HO C POCCUMCKMMU CTOPOHAMU, HO B ITOCJICAYIOIIIE
ronpl 3Ta Hudpa ymeHbIuTcs. Ha cerogHs B peectp
CAS BXOINT TOJBKO OOWH POCCUMCKUI apOUTp.

Ha cexuum <«Poav apbumpaixicroco peenrameH-
ma SCAI 6 apbumpaxcHom npouecce» CBOIO TOUYKY
3peHus1 npeacTaBwi Kpuerman OutHkep, mapTHEp
Vischer. ITo ero cimoBaM, K apouTtpaxy B SCAI mpu-
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OeratoT ctopoHbl U3 120 rocygapcTB Mupa, OKOJO
10% apoutpaxkeit mpuxoautcss Ha poccusiH. CtaH-
JapTHOE PAcCMOTpPEHME Aejia 3aHMMaeT OoKojio 11
MecsIeB, YCKOpeHHasl Tpolenypa — 6 MecsIieB,
obecrieunTeIbHbIe MEPHI MOTYT OBITH MPUHSITHI B
TedyeHue 15 nHeit. CTopoHa, TpeOyrolas odecrneyn-
TeJIbHBIX Mep, JOJKHA MOoAaTh 3asiBieHue 00 apOou-
Tpaxe B TeueHue 10 mHei.

ITo cnoBam Kpuctuana, SCAI otmiuyaercs pas-
YMHBIM TIOAXOAOM K TMPEACTaBICHUIO J0Ka3a-
TEJbCTB U APYTUX JOKYMEHTOB. O0 3(pheKTUBHOCTH
3TOr0 apOUTPaXKHOTO MHCTUTYTA TOBOPUT TO, YTO 32
2012—2018 roabl TOJABKO OAHO pelleHHe apOUTPOB
SCAI 65110 00:XaJI0OBaHO B TOCYAAaPCTBEHHOM CY/E.

B otBeT Muxaua CamoiisioB, 10pUCT cyaeOHO-ap-
outpaxHoit npakTuku «Eropos, ITyrunckuii, Ada-
HacbeB U mapTHepbl» (EITAull), 3asgBui, uto XKe-
HeBa U Llopux AeMCTBUTENBHO TOIMYJISIPHBI Cpeau
poccussH. OgHAKO BO3MOXHO JIM PacCMOTpEeHUE
CIIOPOB MO TIpaBWJIaM 3TOTO apOUTPaXHOTO WH-
cturyta B Poccuu? B GonbIIMHCTBE CllydyaeB HET. Y
SCAI HeT NULEeH3UM Ha OCYIIECTBICHUE AESTENb-
HOCTM B Halllei CTpaHe, ITO3TOMY B JJAHHOM CYyje
MOTYT paccMaTpuBaThCs TOJBKO KOMMEpPUYECKHUE
CITOPBI POCCUMCKUX CTOPOH.

Muxaun TakKe OTMETUJT M30JIMPOBAaHHOCTh POC-
CUICKHUX CyAeil OT apOUTPakHOTo COoOlIecTBa U
TO, UTO TMOMYJISIpHAas Y HUX KOHUEIMIIUS ITyOJIMIHO-
TO TIOpsIIKA MIPEACTABIISIET COOON «UEPHYIO ABIPY», B
KOTOPOI MOXET «IIPOIAacTh» MIPU3HAHNE NHOCTPAH-
HOTO pPEelIeHUS POCCUICKUM CYIOM.

Ha cexunu «Poas weeiiyapckux cydos 6 apoumpa-
ace» Kcasbe @aBp-Bymne oTrmeTun apyXecTBeH-
HocTh [lIBeiiliapun apOUTpaxy B LIEJIOM U PSIJ OT-
JIEJbHBIX TIOJIOXKUTEIbHBIX OCOOEHHOCTEN DTOU
opucIuKiuy. Tak, HampuMep, KAHTOHAJIBHBIE CYbI
[IIBeitnapyu BripaBe 0Ka3bIBaTh IMTOMOIIb B DOPMM-
poBaHUM apOuTpaxa. OTKa3 B MPU3HAHUU apOU-
TPaXKHBIX PELIEHU MOXET OCYIIECTBISITHCS TOJBKO
10 HECKOJILKMM OCHOBAHUSIM, TIPETyCMOTPEHHBIM B
4. 2 cT. 190 mBenapckoro 3akona o MYII. Hau-
0oJiee 4acTo pelleHUsT apOUTpaxkei ocrapuBaroTCs
Ha OCHOBE HapyllleHH!s TpaBa ObITh 3aCJyIIaHHBIM,
right to be heard (cT. 182 mBeliapckoro 3aKkoHa o
MUYII). ToabKo B UCKITIOYUTEIbHBIX CJIydasX pelie-
HUS MOTYT OBITh OCIIOPEHBI HA OCHOBAHUY Hapyllle-
HUS MyOJIUIHOTO TTOPSIAKA.
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®dasp-bymie ormerwt, 4To comtacHo 4. 3 cT. 54
3akoHa o BepxoBHoM cyne IIBeiiniapum 1OKyMeHThI
B HETO MOTYT OBITH IMOAAHBI M HA aHTJIMIICKOM SI3bIKE.

«Barasan u3 Poccun» npeacrasun JAmurpuii Ilen-
noB, naptHep FRORIEP Legal SA. OH paccka3zan,
YTO €CJIM paHblle AJI HalllUX COOTEUYeCTBEHHUKOB
KJII0YeBBIM B apOMTpaxke ObLla OKOHYATECIBHOCTh
€ro pelieHusl, MO3BOJISBINASA U30eXKaTh KOMITETEH-
LIUY POCCUACKHUX CYA0B, TO CETOAHS JOBEpUE K OTe-
YeCTBEHHBIM cynaM Bo3pocio. Ceituac MpUHIIAMIM -
aJbHBI UHTEPEC POCCUMCKUX CTOPOH — TOJYyYUTD
CIIpaBeTMBOE U O0BEKTUBHOE PEILICHUE.

BC IlIBeiinapuii He CKJIOHEH OTMEHSATb apOu-
TpaXKHbIe pellieHus, JaXe ecJd Mopajib 1 MpaBo B
HUX pacXOAATCS, — TaK MOXKHO ObLIO MOHATH CMBICIT
BeicTymieHUs Jmutpus. ITo cratuctuke 3a 2018 rox
Uik 7% apOUTPaKHBIX PEIIEHU MOXET OBITh OT-
MEHEHO BBIIIECTOSAIINM IIBeHIIapcKuM cyaoM. Kak
MpUMep JOKJIaIIMK puBen aejo Poccuiickoro na-
PaTMMIUICKOTO KOMUTETa MPOTUB MeXmayHapo/-
HOTO TapaJMMIIMACKOIO KOMUTETa, PACCMOTPEH-
Hoe CAS B 2016 romy. Torna nmpoTuB pOCCUMACKUX
MapaJvMINKCKUX aTJIeTOB MPUMEHWIM TTPUHIIUII
KOJUIEKTUBHOI oTBeTcTBeHHOCTU, a BC IlIBeiina-

I

SCAIl }'ﬂffum

OB30P

pUM He OTMEHUJ OYeHb COMHUTEIBHOE pelleHUe
CIIOPTUBHOTO apOUTpaxka. B kauecTBe BTOpOro npu-
Mepa AMutpuii HaszBaj HeaaBHee neno «Poccus
npotuB Yukos Capital SARL», roe TpeboBaHue O
TepecMoTpe apOMTPaskHOTO pellleHUsT ObUIO OTKJIO-
HeHo BC IlIseitunapuu Ha OCHOBAaHUU TPUHLIMIIOB
MpoliecCyaibHO 9KOHOMUU.

3aK/IIOUNTEbHOE CJIOBO Ha KOH(MEPEHIIMU TIPO-
u3Hecsa Kapoaun MuHr, UCTTOTHUTEILHBINA TUPEK-
Top U riaBHbIN coBeTHUK SCAI. OHa nobjarogapu-
Jla CITOHCOPOB, AOKJIAAYMKOB U YYaCTHUKOB MEpO-
MPUATHS U ellle pa3 odpaTuia BHUMaHKE Ha KJTlove-
BbI€ TTPOOJIEMBI, OCBEIIICHHBIC TOKIaTIUKAMM, IO/ -
YEepPKHYB POJIb OpraHU3alnii, KOTOpble (DOPMUPYIOT
9KOHOMUKY U obpalnaroTcs B apoutpaxu. ITo cio-
Bam KaponuH, apOuTpax CBOAUT pa3HbIe CTPaHBbI,
MOJUTUYECKME PEKMMbBI U KYJIBTYPbI, U IOPUCTaM U3
pa3HBIX YacTeil MUpa HEOOXOAMMO YUYMThCS TTOHU-
Martb Apyr Apyra. Takue KoHbepeHIIUN Ype3Bblyali-
HO TTOMOTaloT B 3TOM, 3aKJII0UYMJIa OHA.

ITo oxoHUYaHUU KOHGEPEeHLIUU MEX Ty ApOUTpaxK-
Holt Acconanueit m Swiss Chambers’ Arbitration
Institution GbLJI0 MOATIMCAHO COTJIAILIEHUE O COTPY/I-
HUYECTBE.

l {TUTION
ut

TIOM

November 2018, N¢3 | 73



OOKYMEHT | MPABJIEHUE PAA

SACEOAHWNE MPABJIEHUA
APBUTPAXXHOU ACCOLLMALUNUN
3 OKTABPA 2018 TOA

3 okTs10ps 2018 roma cocTosIoch OUepeaHOE 3ace-
JNaHue MpaBieHUsT ApOuTpakHO AccolMaliuu, Ha
KOTOPOM OBLT MPUHSAT P peIIeHUIA:

1. TTo Bompocy u30OpaHusl Tipeacenarensi U BU-
ne-npencenareneii PAA: mpencenareieM mpas-
Jenus Accouunanuu PAA 6bl1 nepensopaH Bia-
IVMUp XBajell, ImapTHEp MOCKOBCKOTO oduca
MEXIyHapoaHOW ropuandeckonn ¢hupmbl Baker
McKenzie, 3amecTUTeNsIMU TMpeacemaTeass —
Anexkcannp Xpamnyukuii, maptHep Ab «CricyeB,
Bonpaps u Xpanyuxkuit» (r. MuHcK) n AHapeit
Kopenbsckuit, ynpasistomuit maptaep Ab «Ko-
peabckuit, Minyk, ActachbeB U TapTHEPHI».

ApOuTpaxHasi Accouuanusl BbIpaXXaeT cep-
neyHyto omaromapHocTh Miape HukmdopoBy u
HeBuny Tl'onabdepry, KoTopbie paHee ObUIM W3-
OpaHbI BUle-IIpeAceaaTessMu TipaBieHusT PAA
M KOTOpbI€ BHECIM HEOLICHUMBIM BKJIal B Jes-
TEJbHOCTb 1 pa3BUTHE ACCOLIMALIMU, U C paio-
CTbIO TIPUBETCTBYET HOBBIX BHIIE-TIpeacenaTe-
Jiel, JKeTast UM YCIIeXOB B HOBBIX HAYMHAHUSIX.

2. UneHsbl mpaBieHUS ONOOPWIM CMETY PacxoIoB
Ha 2017/2018 rox n exXeromHbIi oT4eT ACCOIM-
armu 3a 2017 rom.

3. PemeHueM mnpaBieHMs ObLIa yTBEpKAEHA CTPYK-

YieHn! IpaBJICHUA TaKXKE YTBCPAWIM OOJIK-
HOCTHBIC MHCTPYKIUM TJId AUPCKTOpPA OTACIa
pa3BUTHA MHaAYaJIbHUKaA OTAC]Ia HY6J'II/IK3,HI/H‘/JI.

. B cBs3u ¢ muraHMpyeMoii mmogavyeil TOKYMEHTOB

Ha TIOJyYeHME pa3pelIeHus Ha AeSTebHOCTb
ITIAY Ha 3acenaHuu npablieHUsT Oblja omo0pe-
Ha cjenylolas CTpyKTypa OpraHOB IOCTOSIHHO
JEMCTBYIOIIETO apOUTPaKHOTO YUPEXIAECHUS PU
ApOuTpaxkHoil AccolMaliuu;

OTBETCTBeHHBIN cekperapb ITJIAY npu Apb6u-
TpaxkHOU ACCOLIMAIINY;

KOMMTET MO Ha3HaueHusM apoutpos [TJIAY npu
ApOuTpaxkHoil AccolMaliuu.

CexkpetapeM ITJAY nipu ApoutpaxHoi Acco-
Hyauuy u3dpaH PomaH 3BIKOB, KOTOPHIN OymeT
COBMEIIATh TaHHYIO JOJDKHOCTD C TTO3UIIMEN Te-
HepaJibHOTro cekperapst PAA.

. 3aKJII0YUTEIbHBIM BOITPOCOM ITOBCCTKM JHA CTa-

JIO pellieHre O CO3JaHUU HOBBIX pabOUYMX TPYIII

ApOuTpaxkHoil AccolMaliuu;

— 10 UHBECTULIMOHHOMY apOUTpaxKy;

— TI0 MEITUAIINH;

— 1o cobJIoAeHNI0 MPOoPecCUOHATBHON 3TUKU
B 00J1aCTH TPETEMCKOTO pa3orpaTe/IbCTRA.

Typa opraHoB ApOUTpaKHOI AccollMalluu:

— OTAeJN pa3BUTUS BO TIJIaBe C JUPEKTOPOM
AnexcaHnpoii bpryKoBCKOI;

— OTaeN MyOJarMKalrii BO IJIaBe ¢ HAYaJIbHUKOM
AmutprieM ApTIOXOBBIM;

— DOKCIIEPTHBINA COBET (paHee MMEHOBaBIIUICS
KOMUTETOM 10 HOMMHMPOBAHUIO apOUTPOB),
B COCTaB KOTOporo Bouuin: Tamapa EBreHneB-
Ha AboBa, 'annHa XKykoBa, Anekceii Jlyako,
EBrenmii Pamenckuii, I'me6 CeBacTbsSHOB,
Crenan I'yseit, Exatepuna KobpuH.
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Pa6ouas rpynna no MHBECTULLUOHHOMY
apbuTtpaxy

e nesrenbHOCTH:

— MOHUTOPHUHT ITOCIETHMX TEHASHINI B 00JacTH
pa3BUTHUS U COBEePIICHCTBOBaHUS 3(P(PEeKTUBHBIX
MEXaHM3MOB pa3pelIeHHSI WHBECTHULIMOHHBIX
CIIOPOB;

— aKTHUBHAsI MO3ULIMS B CUCTEMATU3allii U Pa3BU-
THU investment case law, 06001IIeHe T TPUBHE -
ceHme best international practices B yacT¥ anMu-
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HUCTPUPOBAHUS W apOUTPUPOBAHUST WHBECTH-
IIMOHHBIX CITOPOB;

— pa3zpaboTKa MpeIOXEHNUI B YacTU YIy4IIEHUS
3aKOHONATENbCTBA O 3alllUTe KalUTaJIOBIOXe-
HUU U MMITJIEMEHTAlLIMs HOBOBBEIECHUI B MEX-
TyHApOIHbIE MHCTPYMEHTHI (Hampumep, model
BIT u np.).

Action Plan (nmnan neiicTsmii):

1. ®opmupoBaHue paboueii TpyImsl (5—7 4eI0BeK).

2. Bcrpeun paboueii rpyniisl 2—3 pasa B TOZI.

3. BbIpaboTka peKOMeHIaluii Mo Mepe HeoOXoau-
MOCTH.

4. Brimyck exeromHoro ordeta (1 pa3 B ron).
PyxkoBoautens rpymnimsl — IMutpuii JIsskuH, nap-

THEpP, COPYKOBOIUTEIb CYyAeOHO-apOUTpaKHOM

npaktuku Ab «Eropos, IlyruHckuii, AdaHackeB u

TapTHEPEI».

Pa6ouas rpynna no meguauum

Iemm neqarespHOCTH:

— aHaJu3 3aKOHOJATEIbCTBA, CYNeOHON MPaKTUKHU
M 3apy0eXHOro ombITa MO BOIPOCAM MPUMUPU-
TEJbHBIX MpoLeayp (MEAUAIIMK) B YaCTU pacCIIv-
peHus cepbl MpUMEHEHUs TTPOLEeayphl Meara-
IIUH, UCITOJIb30BaHUS MMPUMUPUTETbHBIX TTPOLIE-
Iyp B CIOpax ¢ roCyAapCTBEHHBIMU OpraHamMu U
KBaTM(PUKAITMOHHBIX TPEOOBaHUM K KaHAWUIATY-
paM MeI1aTOpPOB;

— BbIpabOTKa peKOMEHIALUA K TonpaBKaM, BHO-
CHMBIM B 3aKOHOJATENbCTBO O Menuanuyu PDe-
JIepabHbIM 3aKOHOM Ne 421600-7 «O BHeceHUU
W3MEHEHUI B OTHENbHBIE 3aKOHOAATEJIbHbIE
akThl Poccuiickoii @enepaliniit B CBSI3U C COBEp-
IIEHCTBOBAHUEM TMPUMUPUTEIBHBIX TTPOLIEAYD»,
npuHATEIM ['ocynapcTBeHHoi Jymoii P® B niep-
BoM uteHuu 13 mionsg 2018 roaa;

— B3aMMOMEHCTBUE C MEXBEIOMCTBEHHOM paboueil
TPYIINON MO COBEPIIEHCTBOBAHUIO PErYyIMpPOBa-
HUS TPUMMPUTEIBHBIX TpoLenyp (Meaualuu),
cosznaHHo# mpu MuHucrepcTBe octTuuu PO B
aprycte 2018 roga, B hopme n3dpaHUsd U HOMU-
HUPOBaHUS B Hee TpeAcTaBUTeNelt ApOUTpax-
HOI Accolpalliu W3 4YHCJa WIEHOB paboueit
TPYTIIIHIL.

NOKYMEHT

Action Plan (nmnau aeiicTsuii):

1. ®opmupoBaHue pabodeii TPyIbl (5—7 4eIoBeK).

2. Bctpeun paboueii rpymmbl 1 pa3 B Mecsil.

3. BripaboTka peKoMeHaaluii Mo Mepe HeoOXOau-
MOCTHU.

4. Boinyck exerogHoro otyeta (1 pa3 B ron).

Pabou4as rpynna no MOHUTOPUHIY cobtogeHus
npo¢eccUoHa/IbHOM 3TUKM a4 BOKATOB B chepe
TpeTencKoro pasbupartesibcTBa

e nesarenbHOCTH:

— aHalIu3 COOMIOACHMSI aaBOKaTaMU HOPM aaBoO-
KATCKOW STUKHW MPU YYaCTUM B TPETEUCKMUX pa3-
OMpaTe/bCTBaXx;

— B3ammopelictBue ¢ PemepabHON MaIaToON aj-
BOKAaTOB IO BOMNpOCaM BbIPAOOTKM CTaHIAPTOB
MOBEIECHMSI alBOKATOB B TPETEHCKOM pa3dupa-
TEJbCTBE, BBISIBJICHUS HApYyLICHWA HOPM aaBO-
KATCKO 3TUKM M BO3MOXHOTO IIPUMEHEHMS
CaHKLMI. AHAIU3 HOPM 3apyOeskKHOTO 3aKOHO-
JaTesIbCTBA ¥ MPAKTUKU TOCYAAPCTBEHHBIX CYIOB
M apObuTpaxei 1o 1TaHHOMY BOIIPOCY;

— pa3paboTKa NMpeaaoXeHUH Mo COBEPILEHCTBOBA-
HUIO 3aKOHOAATEIbCTBA B YACTU OTBETCTBEHHO-
CTM aJBOKAaTOB, a B JaJbHEWIIEM W MpeaCcTaBU-
TeJIeil, He o0JagalIInX CTaTyCOM aJBoOKarta, 3a
HapylIeHre HOpM NpodeCCUOHATbHON STUKU.

Action Plan (nmnau aeiicTsuii):

1. ®opmMmupoBaHue paboUeii rpyIIbl (5—7 YeI0BEK).

2. BcTpeun paboueit rpynmsl 1 pa3 B Mecll.

3. BripaboTka pekoMeHaaluit 1o Mepe HeoOXoIu-
MOCTH.

4. Beinyck exxerogHoro otdeta (1 pa3 B ron).
PykoBomutenp paboueit rpynmnel — AHapeit Ko-

penabckuit, ynpasisomuii naptHep Ab «Kopenb-

ckuit, Uyk, ActadpbeB U HapTHEPHI».

Ecnu BBl XoTHTE BOWTH B COCTaB OMHOM M3 pado-
yux TIpynn ApOWTpakHOW Accolualuy, TUIIA-
te Bukropuum I'nmagpliieBoit, victoria.gladysheva@
arbitrations.ru.
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RAA UPCOMING EVENTS

X Annual IBA “Mergers and Acquisitions

in Russia and CIS” Conference

The 10" Annual IBA “Mergers and Acquisitions in
Russia and CIS” Conference will be held on 16 No-
vember, 2018 in Hotel Baltschug Kempinski, Moscow.

Now in its 10th year, this leading conference will
once again bring together practitioners from around
the globe to discuss the latest emerging developments
and hot topics in Russian and CIS M&A law as well
as hosting input and commentary from some of the
world’s leading experts in the field.

Topics include:

— Review of M&A market in Russia and CIS —
trends and developments

— Russian and CIS M&A Hot Topics

— Current M&A challenges facing General Coun-
sels of major Russian companies

— Taxstructuring issues in JVand M&A deals — new
trends and developments

— M&A Disputes in Arbitration and Litigation
Participants of the session will discuss the M&A

market in general — Russian and foreign perspective

— the bankers and investors view. They provide an

insider’s look of the financial, economic and business

factors affecting the M&A.

Also, the discussion will be dedicated to the lat-
est trends and developments in M&A deals in Russia
and CIS region, such as:

— Development of Russian law;
— Choice of law;

— Sanctions & Enforcement;

— National Security;

— Block chain & ICO.

Who should attend?

Lawyers in private practice, in-house counsel, in-
vestment bankers, accountants and specialists from
mergers and acquisitions business.

Co-Chairs of the Conference:

— Christian Herbst, Partner, Schonherr Rechtsan-
walte, Austria

— Vassily Rudomino, Senior Partner, ALRUD Law
Firm, Russia; IBA Council Member, Federal
Chamber of Lawyers of the Russian Federation

The registration for the event is open here.

For more information about participation and spon-

sorship opportunities please contact Alexandra:

alexandra.brichkovskaya@arbitrations.ru

10-a exxeroagHas koH$pepeHuusa IBA

«CnnaHusa n nornoweHnsa B Poccun m ctpaHax CHIM»

16 HOs16ps 2018 roma B otene «bamayr KemnuHcku»

B Mockse coctontcs 10-g exeromHas KoHpepeH-

musg IBA «Ciousgansg m nornomenuns B Poccum u

CHI'». OcHOBHBIE TEMBI MEPOTIPUSITHSI:

— TEHICHUWU W pa3BUTUEC PbIHKA CIMSHUI U II0-
mnomenuit B Poccun u crpanax CHI,

— PBIHOK CIMSHMA M norioiieHuid B Poccum m
crpanax CHI': akTyaiabHBIE BOIIPOCHI;
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— PBIHOK CIWSHUKM W TIOIJIOIIEHU: MIPOOIeMBI,
CTOSIIIIME IIepel IJIABHBIMU IOPUCKOHCYIbTaMH
KPYITHBIX POCCUMCKNX KOMITAHUIA;

— HOBBIE TCHACHLIMW W Pa3BUTHE OINTHUMU3AIUN
Hanoroo6oxeHus 111 CII u cnenok M&A,;

— CIHOpBI, CBSI3aHHBIE CO caeakaMu M&A, B apou-
TPaxKHOM U CyieOHOM pa30MpaTesIbCTBE.


http://iba-ma.ru/en/registration/
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Poccuiickue u 3apybexxHble OaHKUPHI M UHBE-
CTOPBI OOCYIAT PHIHOK CIUSHUN W MOTJOIIEHUNA U
nonenarcss WHbopMaluell KacaTeJIbHO 3KOHOMMU-
YEeCKUX M WHBIX JeI0BBIX (haKTOPOB, BAUSIONINX Ha
CHEJIKM, TTIOJTyYEHHOW U3 COOCTBEHHOTO OIThITA.

KpoMe Toro, oOcyxaeHue 3aTpOHET MOCIEeIHUE
TEHIEHIIMA U COOBITUS B MUpE CHEIOK CIAUSHUMA U
norjoueHuit B Poccun 1 CHI', B ToMm uncie:

— pa3BUTHUE POCCUICKOTO 3aKOHOATEIbCTRA;
— BBIOOp MPUMEHUMOTO MPaBa;

— CaHKIIMU U MPaBOIIPUMEHEHME;

— BOIIPOCHI HAIIMOHAJIBHO 0€30MaCHOCTH;

— Onoxkueitn u ICO.

Cpeau cnukepoB KoHpepeHLUn:

— Jmurpnii CenoB, yrnpapisioldii IMPEKTOpP, CO-
pykoBoautesb Goldman Sachs (Poccust)

— Wnba baxTypuH, IMpEKTOp IO CIELMATbHBIM
WHBECTUIIMOHHBIM  TpoekTaM, Poccuiickuii
(boHI IPAMBIX MTHBECTULIUIA

— Anekceii MuJIeBCKHiA, TEXHUYECKUI HHBECTOD,
TUPEKTOp O WHBECTULMSIM W TIJIaBa JernapTra-
MmeHTa M & A, Mail.ru

— Esrenuii IlerymmH, 4jieH coBeTa OUPEKTOPOB,
Bulie-npe3uneHT ER Telecom

— Anan KapramkuH, mnapTHep,
Plimpton (Mocksa, Poccust)

— Kopuemusa Tond, mapraep, Gleiss Lutz (PpaHk-
dypt, I'epmaHms)

— Amnppeii Jlonnos, naptHep, White & Case

— Anekceii Hukudopon, «<CUUBYP»

— Jmurpunii donos, «<HIIMK»

— Awnnpeii ITonoB, 1MpeKTOp MO MPABOBBIM U KOp-
TMOPaTUBHBIM BOIPOCAM UM HMMYIIIECTBEHHOMY
KoMrIuiekcy, I'ocymapcTBeHHas KopIiopamus ITo
aToMHOI aHepruu «PocaTom»

— IOpuii IlymmnoB, 3aMecTUTEIb TeHEpaJbHOIO
TUPEKTOpa, PYKOBOAUTENIb OTHAENIa OINepaluii u
npaBa, ESN Group

— Mmuxaun OuIMHOB, TMapTHEpP, MEXIyHApPOIHOE
HaJOT000JIOKEHNE U CTPYKTYPHPOBAHME YacT-
Horo kanuTana, PricewaterhouseCoopers (PwC)

— Anekcanap ZKapckuid, mapTHep, lopuandyecKas
dupma «AJIPY»

— Kupuan Bukynos, maptHep, Baker McKenzie

— Tarpana CacdoHoBa, Il1aBa HAJIOTOBOI MPAKTUKU,
Poccuiickuii (hoHA MPSIMBIX WTHBECTULINIA

Debevoise &

AHOHC

— Amnacracus I1aBioBa, 10prMCKOHCYJIBT, ru-Net

— Amngpeii Tepemenko, maptHep, Pepeliaev Group

— Anrton CamoxsajoB, napTHep, «KNAIT»

— Cepreii IleTpaukoB, maptHep, «AJIPY/»

— Aprem Jlyako, maptHep, Osborne Clarke

— Jmurpnii Tasbinenko, MKAC npu TIIIT PO

— Baagumup Xsajeii, maptHep, Baker McKenzie
(Mocksa, Poccust)

— Huxk Kyrnakc, KMP Advisors

— Ilerp I'mymikoB, rjiaBa ©OpUIMYECKOro Aerapra-
meHTa, TatNeft

— AJekceii BocToKoOB, TMpeKTOp O MPaBOBBIM BO-
npocam, «ITomroc»

— Koncrantnn KosiecHuHK,
cynbT, «JIykoim»

— Hropb KonapamoB, Bulle-nIpe3uaeHT, TUPEKTOP
10 MpaBOBBIM BompocaM, CoepOaHK
K yyactuio B KoH(bepeHIIMY TPUTIaIaloTcs KOop-

MOpaTUBHBIE IOPUCTHI, IOPUCTHI YACTHOM MTPaKTUKU,

(buHAHCUCTHI M Apyrue 3KCIepThl, CIeUaau3nupy-

ommecs B cepe CAUSIHUNA U MOTJIOLCHUA.

CT apmm‘/’l IOpPUCKOH-

Conpepcepatenn KoHpepeHuUn:

— Xpucrtnan Xepocr, maptHep, «lllenxepp Pext-
CBaHT» (ABCTpHS)

— Bacwmii Pynomuno, ctapimvii mapTHep 0OpUId-
yeckoit pupmbl «AJIPY]/l» (Poccust), 4yieH KOH-
CYJbTaTUBHOTO COBETa KOMWTETa MO yIIpaBJie-
HUIO Iopuandeckoi pupmoit IBA

3aperucTpupoBaTbCsd Ha MEPOIPUITHE MOXHO

311ECh.
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AHOHC MEPOMPUATUIA I

XIl Annual IBA Law Firm Management Conference

The 12" Annual Law Firm Management conference
offers a unique and unrivalled platform that unites
law firms the world over in discussing issues faced by
the legal business. This conference also allows key
decision makers to meet, network and exchange ex-
perience.

Date: 7 December, 2018

Venue: Radisson Hotel Ukraine, Kutuzovsky Pros-
pect, 2/1, bld. 1

Language: Russian and English (with simultaneous
translation)

Topics to be discussed include:

— New products and destinations

— Compliance in the law firms: does the shoemak-
er’s son go sometimes barefoot?

— Don’t wait for new business to come — make it
happen.

— Next generation of partners
— New ideas about law firm financial performance:
how lawyers will make money in the future.

Conference Co-chairs:

— Vassily Rudomino, Senior Partner, ALRUD Law
Firm; IBA Council Member, Federal Chamber of
Lawyers of the Russian Federation, Russia

— Alexander Khvoshchinskiy, Senior Expert, LS -
Institute, Germany

— Norman Clark , Managing Partner, Walker Clark,
Fort Myers; Member, IBA Law Firm Manage-
ment Committee Advisory Board

Details of the event can be found on the Conference’s

official website.

For more information about participation and spon-

sorship opportunities please contact Alexandra: alex-

andra.brichkovskaya@arbitrations.ru

12-a MexxayHapoaHasa KoHepeHuus IBA

Mo yrnpaBJIeHUIo lopuandyeckumm dupmamm

MexnmyHaponHass KOH(MEpeHIMsS MO YIpaBIeHUIO
IOPUANYECKUMUA UpMaMU — YHUKaJIbHa I1aTdop-
Ma I BCTPEYM IMpeaCcTaBUTENEH MEXITyHApOTHBIX
IOPUANYECKUX (DUPM M3 pa3HBIX CTpaH U TOPOMAOB,
KOTOpBIE BHOBb COOEpYTCS IJII OOCYXXIEHUS Mpo-
0JieM, CTOSIIIIUX TIepe] IOPUINIECKUM OU3HECOM.
Hara: 7 neka6ps 2018 roaa.

Mecto npoBeaenus: otenb «Paauccon Poitany», Ky-
TY30BCKMI pocTekT, 2/1, Kop. 1.

SA3bIK: pycCKUI1 Y aHTIMICKMIA (C CHHXPOHHBIM TTe-
peBoaoM).

TeMbl KOH$epeHUUU:

— HOBBIE MPOAYKTHI M HAITPaBJICHUS ACSITEIBHOCTH;

— coOJIIofIcHNE TIPABOBBIX HOPM B IOPUAWYECKUX
dupmax, nnm CarnoxHuk 06e3 caror;

— He XIUTE MOABJICHUS YCIIEITHOM CTpaTeTuM pas-
BUTHUS OM3HEca — co3naiirte ee!

— HOBOE MOKOJIEHHUE MapTHEPOB;

— HOBBIE MJIeW O (DMHAHCOBBIX pPe3yJibTaTaxX IOpH-
JUYEeCKO (PUpPMBI: KaK IOpUCTBI OydyT 3apada-
THIBAThb JIEHBIY B OYIYIIIEM.
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Cpeayn noaTeep>KaeHHbIX CMUKEPOB:

— Bacumii PynomuHo, ctapiimii mapTHep, 10pUIM-
yeckast ¢pupma «AJIPY]l»; 4jeH KOHCYJIbTaTUB-
HOTO COBETa KOMUTETA T10 YIPABICHUIO I0PUIM-
yeckoit ¢upmoit IBA (Poccust)

— Anekcanap XBOIIMHCKMIA, BeaylInii skcnept, LS
Institute (I'epmaHus)

— JHenuc Kaukun, yrpasisiomuii naptHep, «Kau-
KuH & mapTHepbl» (Poccust)

— CruBen JleHup, TUPEKTOp IO CTPATETMUECKOMY
passutuio, The Law Society of England & Wales
(BenukobputaHus)

— Hopman Knapk, ynpapnsiomuii maptaep, Walker
Clark (CIIIA)

— Amnppeii lonnos, maptHep, White & Case (Poc-
cus)

— Amnppeii Topoaucckuii, yrpapisiolii mapTHep,
«AHgpeit 'opogucckuii u maptHepbl» (Poccus)

— Tepxapna Beiiren, naptHep, Gleiss Lutz (I'epma-
HUS)

— Banepuii 3uHYEHKO, YMPaBISIONINAI TapTHEP,
Pen & Paper (Poccus)


http://iba-lfm.ru/en/  To register, please follow the link http:/iba-lfm.ru/en/registration/
http://iba-lfm.ru/en/  To register, please follow the link http:/iba-lfm.ru/en/registration/
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— Aprem [yako, maptHep, Osborn Clarke (Benuko-
OpuTaHus)

— Bamum Kmorsanr, naptHep, Pen & Paper (Poc-
CHUsl)

— Cepreii CoaoBbeB, npe3uneHT, KA «CocnoBue»
(Poccus)

— IOummii Taii, ynpasisromuii mapTHep, «bapronu-
yc» (Poccus)

— JHennc IlyuxoB, ympamnsoomumii naptHep, Ab
«ITyukoB 1 mapTHephIl» (Poccus)

— T'epman Hott, maptHep, Andersen Tax & Legal
(I'epmanwms)

Conpepcepatenn koHpepeHUUn:
— Bacumii PynoMuno, ctapiivii mapTHep OpUaM-
yeckoil pupmbl «AJIPY]l», 4jieH KOHCY/IbTaTUB-

RUSSIAN 7 x . .
'! Arerarion  {4@B) United Nations
T2 UNCITRAL

ASSOCIATION

AHOHC

HOTO COBETa KOMMTETA IO YIIPABJICHUIO IOPUIM-
yeckoil pupmoii IBA
— Hopman Knapk, ynpapnsiomuii maptHep, Walker
Clark; 4jeH KOHCYJbTaTUBHOIO COBETa KOMUTE-
Ta IO YIIpaBJICHUIO Iopuandeckoit pupmoii IBA
— Anekcanap XBOIMHCKMIA, Beaylvii skcnept, LS
Institute (I'epmanus)
ITogpoOGHOCTM MepONpUATUS MOXHO HaWTM Ha
ouuMaabHOM caiiTe KOH(pEepeHLIMH.
Peructpanius Ha KOH(PEPEHIINIO JOCTYITHA 3/1€Ch.
st TosTydeHus1 AOMOJHUTENbHON MH(pOpMaLIUU 00
y4acCTHUU U CIOHCOPCTBe NUiuTe Anekcanape bpuu-
KoBcKoi, alexandra.brichkovskaya@arbitrations.ru.

VIACI

APPLICATION OF THE NEW YORK
CONVENTION IN AUSTRIA, BELARUS,

RUSSIA & UKRAINE

Moderator

= Anna Joubin-Bret (The Secretary, UNCITRAL)

Speakers

® Markus Schifferl (Zeiler.partners, Vienna)
= Alexandre Khrapoutski (SBH Law offices, Minsk)

= Olena Perepelynska (Integrites, Kiev)
= Roman Zykov (Mansors, Moscow)

Wiedner Hauptstral3e 63,
Vienna, Austria (WKO)

30

OCTOBER

2018

Supported by:
SBH dfices

MANSORS

@INTEGRITES
CiISs L AW FIRM

Registration starts at 18.30. Reception to follow.
Event is Free of Charge.
RSVP to alexandra.brichkovskaya@arbitrations.ru
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THE STUDY AND METHODOLOGY

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958 (New York) celebrates
its 60th anniversary in 2018 (“Convention”). Since its inception, 159 Contracting States have joined the
Convention. The USSR ratified the Convention on 22 November 1960. The Russian Federation, as a successor
of the USSR, continues to be a Contracting State.

The Convention introduced a universal mechanism for the recognition and enforcement of foreign arbitral
awards, which shall apply uniformly in all Contracting States. The Convention sets out the exhaustive list of
grounds, which the national courts may apply for rejecting the recognition and enforcement of foreign arbitral
awards. The grounds are listed in Article V of the Convention and are duplicated in Article 36 of the Russian
International Arbitration Law. Article V of the Convention is also partly duplicated in Article 244.1 of the Code of
Commercial Procedure (“APK”).

There is a significant body of legal research on the application of the Convention in Russia. However, this
study represents the first time when it is being studied through the prism of Russian case law. The Working Group
of the Russian Arbitration Association has analyzed all cases decided in the past 10 years, which relate to the
application of the Convention.

This study (“NYC Study”) was commenced over a year ago and comprised three (3) stages. To begin, we
identified approximately 700 court rulings of the first, appeal and supreme instances, in which the courts applied
Article V of the Convention or related national legal norms in determining the recognition and enforcement (“R&E”)
of the foreign arbitral award. The approximately 700 court rulings were deducted to 472 R&E cases arising out of
472 foreign arbitral awards. Each court ruling was analyzed in accordance with 45 parameters, such as date of the
arbitral award, date of the R&E application, date of the first instance ruling, number of instances, results per instance,
date when the R&E was granted or rejected, nationality of the claimant, names of the parties, seat of the arbitration,
arbitration rules, applicable law, subject matter of the dispute, awarded amounts and currency, number and names
of arbitrators, number and names of state court judges in each instance, geography of state courts, requested
and granted grounds under Article V of the Convention, and the final result of the R&E application. We entered all
extracted data into a master table, which comprised over 21,000 elements in total.

At the initial stage, the Working Group that carried out the case law analysis comprised Oleg Todua, Marina
Zenkova, Dmitriy Laverychev and Irina Maisak (White & Case LLP) who analyzed cases from the years 2017 and
2016; Dmitry Samigullin and Afina Lesnichenko (RBL | GRATA International) — cases from 2015; Anton Alifanov
(Dentons) —2014; Natalya Dvenadtsatova (VLawyers) — 2013; Mikhail Samoylov and Natalya Andreeva (Egorov
Puginsky Afanasiev and Partners) — 2012; Sergey Petrachkov and Asiyat Kurbanova (ALRUD) - 2011; Marina
Akchurina and Ksenia Khanseidova (Cleary Gottlieb Steen & Hamilton LLP) — 2010; Grishchenkova Anna and
Irina Suspitsyna (KIAP) — 2009; and Anastasia Rodionova — 2008.

To ensure accuracy, the case search was done through two legal data bases, which were kad.arbitr.ru
and Consultant Plus. The cases have been cross checked to ensure that the gathered data is accurate and
complete. It should be noted that the existence of publicly available case law databases in Russia is, in itself, a
great achievement because it improves court’s transparency and makes case law accessible to anyone.

The second stage of the NYC Study focused on coding the data to make it machine readable. Though it was a
time-consuming exercise, the result enables us to handle a broad range of data types.

At the final stage, we built models for correlated data and visualized them. Practically, these models enable
us to describe the court practice and tendencies in the application of the Convention in Russia. For example,
we can show how amounts in dispute affect Russian court decisions; which courts and judges are arbitration
friendly; the judges whose rulings are successfully appealed; and the ratio of successful cases per instance.

This is a whole new place to go with numbers, but this NYC Study is just scratching the surface. As more data
comes in, we now have a better context to explain what these numbers really mean by comparing the cases,
judges, outcomes and many other factors. In a few years, this NYC Study can be used to consider how things
have changed in Russia by comparing the measurements and conclusions drawn in this study. This work will
continue with the annual updates published at www.newyorkconvention.ru.

The Russian Arbitration Association is very grateful to Kirsten Cox for her work on this Study.

Roman Zykov. Chair of the Working Group. Secretary General, RAA

Managing partner, Law firm MANSORS
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KEY FINDINGS

Application of the NYC

e The NYC Study reveals that the Convention has been
widely invoked by the parties and courts of all instances
in Russia in the past 10 years. In total, there were 472
R&E applications, 378 of which were granted, 45
rejected and 49 applications were not considered
due to various reasons, which were mostly related to
procedure.

e The NYC Study shows that Russian courts are
arbitration friendly — in various years, 80 to 97% of all
R&E applications were granted.

¢ During the period 2008 to 2017, the most used Article V
grounds were: violation of public policy (Article V2(b)) - 42
cases; the lack of proper notice or inability to present the
case (Article V1(b)) — 34 cases; and excess of mandate
by arbitrators (Article V1(c)) — 13 cases.

Parameters of Disputes

e Most disputes arose out of Sale of Goods contracts
(341 cases); Services agreements (39 cases); and
various Financial agreements (30 cases).

e The awarded amounts in approximately 50% of the
cases comprised less than EUR 50,000; in about 35%
of all cases were less than EUR 1 million; in about
12% of the cases were from EUR 1 to 15 million; and
in 5% of cases — over EUR 15 million.

e Distribution of claimants by country was as follows:
Ukrainian (196), Belarussian (101), Kazakhstani (15),
Latvian (13), German (11) and Moldovan (11).

e The most used arbitration rules were those of the ICAC
Ukrainian CCI (193 cases), IAC Belarussian CClI (95),
LCIA (17), SCC (16), ICC (13) and LMAA (12).

Hit Ratio

e The hit ratio of cases finally decided in the first instance,
meaning that they were not subsequently appealed,
was 77,6% of all cases.

e The NYC Study shows that the higher the instance,
the lower the ratio of recognized and enforced
arbitral awards. About 89% of the R&E applications
were granted in the courts of 1% instance; 61% of the
R&E applications were approved by the courts of 2
instance and there was a 60% hit ratio in the supreme
instance.

e The total value of claims sough under the R&E
applications in the period 2008 to 2017 was EUR
8,220,758,910. Russian courts enforced the claims
for EUR 4,771,021,582 or, in other words, 58% of all
claimed amounts.

¢ In the reviewed years, the average duration of the R&E
application process in Russian courts was 6 months.

How to Improve

e From time to time, the Supreme court provides case
law overviews, which explain to the lower courts how
to apply certain legal provisions. For example, in 2013,
the Russian Supreme Arbitrazh (Commercial) Court
published the Information letter No.156, in which it
explained how to apply the concept of public policy
in R&E applications. As a result, the number of court
granted public policy motions dropped substantially in
the following years.

e |In terms of improving the case law, the courts should
consider giving a more detailed account of the invoked
Article V grounds, which includes an explanation why
such motions were granted or rejected by the court.
This will contribute to the development of the case law
and will increase the predictability in the application of
the Convention.
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| GENERAL INFORMATION ON THE R&E CASES IN RUSSIA

Chart 1: The Year-by-Year Numbers of R&E Cases

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

During the period of 2008 to 2017, Russian commercial courts received 472 applications for
the recognition and enforcement of foreign arbitral awards.

After the financial crisis of 2008, the number of R&E applications increased exponentially, with
a peakin 2011.

Chart 1 also illustrates that the number of R&E applications in Russia goes up and down every
3 years (the peaks are observed in 2011->2014—2017).
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| GENERAL INFORMATION ON THE R&E CASES IN RUSSIA

Moscow
Rostov region
Moscow region
Smolensk region
Belgorod region
Krasnodar region
Kalinigrad region
Saint Petersburg
Sverdlovsk region
Voronezh region
Bryansk region
Stavropol region
Chelyabinsk region
Kemerovo region
Ulyanovsk region
Tula region
Volgograd region
Astrakhan region
Samara region

Novosibirsk region

Top Russian regional commercial courts by the number of R&E cases are Moscow (134
cases), Rostov region (51), Moscow region (32), Smolensk region (25) and Belgorod region

(21).

The following Chart 2 demonstrates TOP-20 Russian regions by the number of R&E cases in

—
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Chart 2: TOP-20 Regions by Number of R&E Cases
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o

the period 2008 to 2017.

In 39 Russian regions, the number of R&E cases varied from 1 to 3 for the entire period of
2008 to 2017. In 26 regions, there were no R&E cases during the reviewed period.

The green segments on the chart feature the successful R&E applications in various regions;
red shows the rejected R&E applications and yellow shows R&E applications that achieved
other result (the application was not accepted due to deficiencies in documents; the R&E
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process was terminated without a ruling, etc.).
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| GENERAL INFORMATION ON THE R&E CASES IN RUSSIA

Chart 3: Results of R&E Cases in the TOP-20 Regions
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Ulyanovsk region
Tula region
Volgograd region
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The ratio of granted, rejected and other results indicates the arbitration friendliness of the
courts of various regions. The greener the line, the more willing the court of that region is to
grant a R&E application.

White numbers inside each line illustrate the number of R&E applications in the period 2008
to 2017.
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II' DURATION OF R&E PROCESS

Chart 4: Average Time between the Dates of Award and R&E Application
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We calculated the average time periods between the date of arbitral awards and the date
of filing the R&E applications during the period 2008 to 2017. The figures represent the
preparatory stage, which precedes the R&E applications to the Russian courts.

During this stage, the parties sometime attempt to settle the dispute or partial settlement
is achieved. In addition, the process of preparing the submissions and corresponding
evidence for the R&E application may take several months due to translation and legalization
of documents, postage, etc.
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II' DURATION OF R&E PROCESS

Chart 5: Average Time between the Dates of R&E Application and R&E Court Ruling
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The average time for obtaining a final court ruling on a R&E application has reduced to
approximately 150 days in the recent years. The courts were able to decide the applications
quite fast.

The longest lasting case was the R&E of the ICC arbitral award rendered in Turkey between
Ciments Francais and OAQO Siberian Cement, which continued for 2,249 days (6,25 years).
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II' DURATION OF R&E PROCESS

Chart 6: Average Time Between the Dates of Award and R&E Court Ruling
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The merger of Chart 4 and Chart 5 gives an idea about the length of the entire R&E process -
from the date of the arbitral award (green) and until the date of the final court ruling on the
recognition and enforcement of the award in Russia (blue).

The duration of the entire R&E process varies from 1 to 2 years.
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Il GENERAL OVERVIEW OF THE DISPUTES

Chart 7: Types of Disputes

Transport
3,3%

@ Sales of Goods 72%

Services ® Services 8,2%
8,2% Finance 6,3%
® Lease 0,8%

o Transport 3,3%

@ Ship Building 1,2%

o SPA 1,0%

e IPR 1,0%

® Other 5,5%

Sales of Goods
72%

Most disputes arose out of the Sale of Goods contracts (341 cases); Services agreements
(39 cases); and various Financial agreements (30 cases), followed by Lease, Transportation,
Ship Building, SPAs, IPR and other types of contracts.
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Il GENERAL OVERVIEW OF THE DISPUTES

Chart 8: Seat of Arbitration
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In the prevailing number of arbitral awards brought for R&E in Russia in the period 2008
to 2017, the seat of the arbitrations were as follows: Ukraine (195 awards), Belarus (99
awards),England (29), Latvia (19), Sweden (17), Kazakhstan (15), Moldova (8), Switzerland
(6) and Austria, China, Czech Republic, France, Germany, Poland (5 awards each).

In 22 cases, the Russian court rulings did not contain information about the seat. This is
recorded as “N/A”.
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GENERAL OVERVIEW OF THE DISPUTES

Chart 9: Nationality of Claimants in R&E Cases
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The nationals of the states who were claimants in the R&E proceedings in the period 2008 to
2017 are as follows: Ukraine (196), Belarus (101), Kazakhstan (15), Latvia (13), Germany (11),
Moldova (11), Russia (8), and USA (8).

Several applicants came from jurisdictions commonly used by Russian beneficiaries for
international corporate structuring: Bahamas (6), Cyprus (6), Belize (4), Hong Kong (3),
Panama (3), Malta (2), BVI (2), Gibraltar (1), Luxemburg (1), and Seychelles (1).

A handful of applications related to foreign debtors’ assets located in Russia.

92 THE RAA STUDY ON THE APPLICATION OF THE NEW YORK CONVENTION IN RUSSIA DURING 2008-2017



Il GENERAL OVERVIEW OF THE DISPUTES

Chart 10: Arbitration Rules in Arbitral Awards in 2008-2017
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Among the most used arbitration rules in the arbitral awards there were the ICAC CCI Ukraine
(193), IAC CCl Belarus (95), LCIA (17), SCC (16), ICC (13), and LMAA (12).

Chart 11 collates [I] the number of requests for arbitration filed with the SCC, LCIA and ICC in
the period 2008 to 2017 in cases with Russian parties; and [ll] the number of R&E applications
of arbitral awards rendered under the rules of said institutes in the period 2008 to 2017.

The time difference between the dates [I] and [ll] is 2 to 3 years, which is a sum of (a) 1to 2
years — duration of arbitration per official statistics of the arbitration institutes; and (b) 1 year -
length of the entire R&E process as shown on Chart 6. Therefore, the R&E applications filed to
the Russian courts in 2010 most likely concern requests for arbitration filed in 2008 or earlier
(see Chart 11 — same cell color per arbitration institute).

Following that logic, only 5 to 15% of cases filed with arbitral institutes reach the R&E stage
in Russia.
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Il GENERAL OVERVIEW OF THE DISPUTES

Chart 11: Comparison of Requests for Arbitration and R&E Cases by Year and Institute

Requests for R&E Requests for R&E Requests for R&E

Year | arbitration LCIA | Applications | arbitration SCC | Applications arbitration ICC Applications
[ (] [ [ L]

2008 14 2 16 0 9 1
2009 31 0 22 4 17 0
2010 18 0 22 0 13 1
2011 10 3 19 3 25 2
2012 9 2 18 1 23 0
2014 13 1 26 3 27 1
2016 15 1 30 1 20 3

2017

18 2 29 2 18 4

The statistics illustrate that: (1) only a fraction of requests for arbitration result in final arbitral
awards; (2) in some cases Russian parties are claimants; (3) in some cases where Russian
parties are respondents they still prevail, (4) a part of arbitral awards are complied with
voluntarily; (5) in some cases the winning parties do not pursue R&E for various reasons (such
as the bankruptcy of one of the parties).
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Il GENERAL OVERVIEW OF THE DISPUTES

Chart 12: Applicable Laws in Arbitral Awards
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In most of the R&E cases, Russian courts did not identify the law which applied to the merits of the
dispute in the arbitration. In those cases where the court identified the applicable law, the parties
used English, Ukrainian, Belarussian, Russian, German, Kazakh, Latvian and Swedish law.

In 405 cases, Russian courts did not disclose the applicable law. The fact that Ukrainian,
Belarussian and Russian parties comprised the largest part of the arbitrating parties (see
Chart 9), there is a high probability that in a large fraction of the 405 cases either Russian,
Ukrainian or Belarussian law applied.
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IV VALUE IN DISPUTES BASED ANAYSIS

The main currencies used in the arbitral awards were Russian Rubles, Euros and U.S. Dollars. Other currencies
were British Pounds, Swiss Francs, Czech Crowns, Chinese Yen, and Kazakh Tenge. Though most awards were
rendered under the rules of the Ukrainian and Belarussian institutes, in cases between Russian, Ukrainian and
Belarussian parties there was limited use of Ukrainian Hryvnia and Belarussian Ruble.

Chart 13: Number of R&E Cases per Awarded Amounts
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We converted all currencies into EUR using the average exchange rates of the Russian
Central Bank for each year.

The total value of R&E applications in the period 2008 to 2017 comprised EUR 8,220,758,910.
Russian courts granted R&E applications for the total amount of EUR 4,771,021,582 or, in
other words, 58% of the amounts awarded by arbitral tribunals.

All R&E applications are grouped by value to show (a) the amounts that prevail in the
disputes; and (b) the relationship between the amounts of the dispute and the result of the
R&E applications in Russia.
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IV VALUE IN DISPUTES BASED ANAYSIS

Chart 14: Correlation between Awarded Amounts and Results of R&E Applications in %
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Chart 14 demonstrates the distribution of different outcomes of the R&E applications per each
dispute value category during the period 2008 to 2017.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 15: General Statistics on the Recognition and Enforcement
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During the period 2008 to 2017, the parties filed 472 R&E applications in the Russian
commercial courts.

Out of the 472 R&E applications, 378 were granted and 45 applications were rejected. 49
applications were not considered by Russian courts because of, for example, incomplete sets
of supporting documents in the R&E applications; documents were not legalized or translated
into Russian; the parties reached a settlement; or a debtor was in bankruptcy.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 16: Number of Granted and Rejected R&E Cases
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From a statistical point of view, the 49 R&E applications that were not considered by Russian
courts for the reasons set out in Chart 15, are to be treated as so-called “statistical noise”.

Removal of the statistical noise results in a clearer picture of how Russian courts applied the
Convention in the period 2008 to 2017.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 17: Ratio of Granted and Rejected R&E Cases
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The same data that is recorded above is compared by percentage of successful and
unsuccessful R&E applications.

It is notable that the ratio of successful R&E applications surpassed the 80% mark in 2009, and
even reached 97,9% in 2014.

On a yearly basis, the ratio of successful R&E applications was as follows: in 2009 — 85,7%, in
2010 - 85%, in 2011 —93,9%, in 2012 - 97,8%, in 2013 - 80,48%, in 2014 — 97,9%, in 2015 -
91,48%, in 2016 — 95% and in 2017 — 80%.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 18: Number of Convention’s Article V Defenses
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The chart shows the grounds of Article V of the Convention that the defendants invoked in the period 2008 to
2017. Violation of public policy was brought by the defendants in 42 cases (Article V2(b)); the lack of proper
notice and inability to present a case was raised in 34 cases (Article V1(b)); and the defense that the award deals
with a difference not contemplated by or not falling within the terms of the submission to arbitration was raised in
13 cases (Article V1(c)).

V1(a) — the parties to the agreement were under some incapacity or the said agreement is not valid;
V1(b) - the lack of proper notice and inability to present a case;

V1(c) — the award deals with a difference not contemplated by or not falling within the terms of the submission
to arbitration;

V1(d) — defects in the composition of the arbitral authority or in the arbitral procedure;

V1(e) — the award has not yet become binding on the parties, or has been set aside or suspended;
V2(a) — the subject matter of the dispute is not capable of settlement by arbitration; and

V2(b) - violation of public policy.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 19: Number of Convention’s Article V + Article 244.1 of Russian
Procedural Code Defenses
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Russian procedural law contains Article 244.1 APK, which sets out several grounds for the
refusal of the recognition and enforcement of foreign judgments and arbitral awards. These
grounds partly duplicate Article V of the Convention.

Article 244.1 APK duplicates three of such grounds. The following grounds have been applied
by the courts in several cases without any reference to Article V of the Convention: the award
has not yet become binding on the parties, or has been set aside or suspended (Article V1(e)
= Article 244.1.1 APK); the lack of proper notice and inability to present a case (Article V1(b)
= Article 244.1.2 APK); and the violation of public policy (Article V2(b) = Article 244.1.7 APK).

The data in Chart 18 is supplemented by the cases where the parties invoked Article 244.1
APK is shown on Chart 19.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 20: Distribution of Article V Grounds per Year
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This Chart depicts the number of cases in which the losing parties invoked various grounds of Article V of the
Convention (including duplicating Article 244.1 APK grounds) during the period 2008 to 2017.

V1(a) — the parties to the agreement were under some incapacity or the said agreement is not valid,

V1(b) - the lack of proper notice and inability to present a case;

V1(c) - the award deals with a difference not contemplated by or not falling within the terms of the submission
to arbitration;

V1(d) — defects in the composition of the arbitral authority or in the arbitral procedure;

V1(e) — the award has not yet become binding on the parties, or has been set aside or suspended;
V2(a) — the subject matter of the dispute is not capable of settlement by arbitration; and
V2(b) - violation of public policy.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 21: Ratio of Various Article V Grounds per Year
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The Chart shows the relative percentage of each Article V ground to the total number of
Article V grounds which the parties invoked each year from the period 2008 to 2017.

The grounds which were most used by the defendants were: Article V2(b) - violation of public
policy (red); Article V1(b) — the lack of proper notice and inability to present a case (purple);
and Article V1(c) — the award deals with a difference not contemplated by or not falling within
the terms of the submission to arbitration (grey).
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Chart 22: Number of Invoked and Granted Public Policy Defenses
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In relation to the violation of public policy, in 472 reviewed cases from the period 2008 to
2017, this defense was invoked by the parties 49 times and only 2 times ex officio by the court
(51 cases in total).

The courts found that the recognition or enforcement of the awards would be contrary to the
public policy of Russia in 20 cases out of 51 (39% efficiency rate).

In 2013, the Russian Supreme Arbitrazh (Commercial) Court published the Information Letter
No. 156 where it explained how to apply the concept of public policy in R&E proceedings. As a
result, the number of court granted public policy motions dropped to nil in the following years.
Its effect lasted until 2017 when the public policy argument regained its popularity.
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VI RESULTS PER COURT INSTANCE IN 2008-2017

Chart 23: Average Number of Court Instances per Year
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The R&E applications are filed with the courts of first instance and can be appealed to the
courts of second instance and ultimately to the Russian Supreme court.

The average number of instances for obtaining final rulings on the recognition and enforcement
differs from year to year, which is shown in Chart 23.
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VI RESULTS PER COURT INSTANCE IN 2008-2017

Chart 24: Percentage of Appealed Court Rulings
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During the period 2008 to 2017, the courts of first instance recognized and enforced 378
arbitral awards and denied 45 (378+45=423 cases). 105 of these cases were then appealed
to the courts of second instance or, in other words, approximately 24% of those of the courts
of first instance. Only 23 cases reached the Supreme court or, in other words, approximately
5,4% of the cases decided by the courts of first instance.
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VI RESULTS PER COURT INSTANCE IN 2008-2017

Chart 25: Courts’ Attitude Towards R&E per Instance
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The results of the number of R&E cases in each of three instances is shown in the Chart.

The Study shows that the higher the court instance, the lower the ratio of the recognized and
enforced arbitral awards. About 89% of the R&E applications were granted in the courts of
first instance; 61% of the R&E applications were approved by the courts of second instance
and there was a 60% hit ratio in the supreme instance.
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VI RESULTS PER COURT INSTANCE IN 2008-2017

Chart 26: Percentage of Final R&E Rulings per each Court Instance
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The hit ratio of cases finally decided already in the courts of first instance, meaning that they
were not subsequently appealed, was 77,6% or 367 cases out of total of 472 cases.

82 cases were finally resolved by the court of second instance (17,6% of all cases).

23 cases were finally resolved by the supreme instance (4,8% of all cases).
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OlMNNCAHME N METOLONOI A

B 2018 rogy ncnonHaetca 60 neT ¢ gatbl NPUHATAS Hbro-l7|opK0K0|7| KOHBEHLMM O NPU3HaHNK 1 NPUBELEHNW B UCMONHEHVE
NHOCTPaHHbIX apoUTpaxxHbIX peLueHnii («KoHBeHuus»). o coctosiHmio Ha 2018 rog, y4acTHukamu KoHeBeHumm aensaioTtcs 159
rocypapcTtB. Poccurickas ®egepaums aBnaeTcs ydacTH1Uen KoHBeHUmK, kak npasonpeeMHnk CCCP, ¢ 22 Hosbpst 1960 roga.

OcHoBHoM Lenbio KoHBEHUMM SBNSETCS CO3[AaHNE YHNBEPCANIbHOrO MeExaHuama NpuaHaHus 1 NpUBEAEHUM B UCMONHEHVE
NHOCTPaHHBIX aPOUTPXKHbBIX PELLEHWNIA, KOTOPbIN AOMMKEH MPUMEHATHCA MO OAMHAKOBLIM CTaHAAPTaM B roCyAapCTBax-y4acTHUKaX.
B yactHocTn, KoHBeHUMA yCTaHaBnMBaeT OrpaHuYeHHbI NepeYdYeHb OCHOBaHW, MO KOTOPbIM HaUMOHAbHBLIA CYL MOXET
oTKagaTb B NPU3HaHNW 1 NPUBEOEHWN B CMOMHEHNE MHOCTPAHHOMO apOUTPaXKHOrO peLLeHnst. Take OCHOBaHNS YCTaHOBEHbI
ctatbelt V KoHBeHLMM, 1 BOCTpon3BeeHbl B cTatbe 36 3akoHa PO «O MexayHapoaHOM KOMMEPHECKOM apbuTpaxke», a Takxke
4acTnyHo B ctatbe 244.1 AMNK P®. OTMeqaeTcs, YTO yka3aHHbI nepedeHb OCHOBaHWIA HOCUT MCHEPMbIBAIOLLMIA XapakTep,
KOTOPbI HE MOONEXNT PACLUVMPUTENBHOMY TONKOBAHMIO rOCYAapCTBaMU-y4acTHKamm KOHBEHLmM.

B poccuiickoit gokTpuHe npuMeHeHnio KoHBEHLMM NOCBALLIEHO 6OMbLLOE YACNO Hay4YHO-MpakTudeckmx paboT. OgHako
OO HacCTOALEero BPEMEHW He MPEANPUHMMANOCH MOMbITKM BCEOOBLEMIIOLLIErO aHanm3a POCCUMCKON CyaebHOM MpakTuku
npumeHeHns KonseHumn. C aTon uensio ApbutparkHas Accoumaumns NOAroToBMaa CTatmcTUYECKmin aHanua cyaebHbIx gen
no NPU3HaHMIO U NMPUBEAEHNIO B MCMOMHEHNE MHOCTPAHHbIX apObuUTpaxkHbIX peLleHnii B Poccum 3a 2008-2017 rogpl.

PaboTta Hapg nccnegoBaHvem npofgorkanach 6onee roga v ocyllecTBnsnack B Tpu atana. Ha nepsom atane 6bIno
BbIIBNEHO O0KONo 700 cyae6HbIX aKTOB apOuTPaXKHbIX CyA0B MEPBOM, KaCCaLUMOHHON 1 BEPXOBHOM MHCTaAHUWI, KOTOpbIE
ObINK CBA3AHHbI C NPU3HAHVEM U NPUBEAEHMEM B UCMONMHEHWE MHOCTPAHHbIX apOuTpaxHbIX peLuennii («MUP»). ConepxaHue
Kakgoro cyaebHoro gena 6bino pasobpaHo Ha 45 aneMeHTOB, Takux, Kak AaTa apOUTPaXHOro pelleHvs, aata nogaqn
3a9BNeHNsa B Cyd, AaTta onpefenenHna cyaa nepBon MHCTaHUMK, AaTa NpU3HaHUa Unm oTkasa B Npu3HaHnM apouTparkHoro
peLLeHns, HauMOHaNbHOCTL 3afBWUTENs, Ha3BaHWS CTOPOH, MECTO apbutparka, 41Mcno apbuTpoB, MMeHa apObuTpos,
apouTpaxkHbI pernaMmeHT, NpYMeHVMOe MpaBo, MPeAMET Crnopa, CyMMa WCKOBbIX TpeboBaHWii, Bantota TpeboBaHWM,
nMeHa apbuTPoB, UMeHa Cyael PasnnyHbIX MHCTaHUMM, 3asiBNEHHbIE OCHOBaHWS ANA O0TKada B NPU3HaHWK 1 NpuBeaeHnn B
NCMOMHEHWNE, pe3ynbTaTbl PACCMOTPEHNS 3aABNEHNS B KXXAOW U3 MHCTAHUWA, OKOHYaTenbHbIA pesdynbTaT pacCMOTPEHUS
3a9BNeHNs 1 apyrne napameTpbl. VHdopmaums no kakgoMmy Aeny BHocunach B Tabnuuy, 4TO Ha MOCAERYoLMX aTanax
MO3BOJIUNO MPOaHaNN3NPOBaTb BCIO COBOKYMHOCTb AaHHbIX 3a nepuop 2008-2017 rofos.

[MpyHMMAas BO BHMMAaHVE 3HAYUTENBHbIN 0ObEM AaHHbIX, paboTa Nno NepBMYHOMY aHanuady cynebHbix Aen Obina pasgeneHa
MeXay HECKOMbKMMKM rpynnamu topucTtos: Toagya Oner, 3eHkosa MapuHa, J1aBepbldeB Omutpuin n Maiicak MpuHa (White &
Case LLP) npoanannamnposanu Bce gena 3a 2016 1 2017 rogpl; CamurynnunH Omutpuin n NlecHnyeHko AdovHa (agBokaTckoe
6topo RBL | GRATA International) — nena 3a 2015 rog; AnudgoaHos AHToH (Dentons) — 3a 2014 ropn; [IseHanuatoBa Hatanbs
(VLawyers) — 3a 2013 rog; Camownnos Muxamn n Angpeesa Hatanbsa (Eropos, INMyruHckmin, AdpaHacbeB 1 MapTHepbl) — 3a
2012 rop; Netpa4dkos Cepren n Kypbanosa Acuat (AITPY[) — 3a 2011 rop; AkdyprHa MapwuHa n XaHcennosa Kcenus (Cleary
Gottlieb Steen & Hamilton LLP) — 3a 2010 ropg; NpuwleHkoBa AHHa 1 CycnnubiHa puHa (KWATT) — 3a 2009 rog; n PognoHosa
AHacTtacus — gena 3a 2008 rop.

Pabo4as rpynna ocyllecTsnsna novck Aefn C NOMOLLIbIO SMEKTPOHHbIX 6a3 AaHHbIX cyaebHbIx akToB www.kad.arbitr.ru
n KoHcynbTaHT lMNnoc. HeobxoanMocTb B MCMOMb30BaHWN OAHOBPEMEHHO HECKOMBbKMX UCTOYHUKOB Oblna MpOAMKTOBaHa
X BO3MOXXHOIM HEMONHOTOW. [T03TOMY MepeKkpecTHas NPOBEpKa MO KaxkAoMy Aeny No3Bofvna 3apyyuTbes 6onee TO4HOM
NHopMaumen, YTo cCNOCOBCTBOBANO YNY4LLIEHWIO Ka4eCTBa AaHHbIX 419 X nocneaytoLlen o6paboTkm n aHanusa. BmecTe
TeM, caM PaKT CyLLEeCTBOBaHMA B POCCUM SNEeKTPOHHbIX 6a3 AaHHbIX, COAepXKaLLMX akTyarnbHble CyAeOHble akTbl, ABNSETCH
3Ha4YMMbIM JOCTVXKEHMEM POCCUNCKOM CyaebHOM cnucTeMbl, 663 KOTOPOro AaHHoe uccnenoBaHne 6bino 6bl HEBO3MOXHbIM.

BTopor atan nccnegoBaHnst COCTOAN B MPUBEAEHVN B €AMHO00PAa3HY0 (hOpMY 1 KOAMPOBaHWE COOPaHHbIX MEPBUHHbBIX
LaHHbIX ANS UX NOCNenyoLLEero aHanmsa.

Ha TpeTbem aTane KoaMpoBaHHble AaHHble COMOCTaBNANMCE APYr C APYroM Yeped CBOAHbIE Tabmuubl. CoOpaHHbIn MaccuB
[aHHbIX NPEfOCTaBNAET LUMPOKNE BOZMOXHOCTU 1A MOCTPOEHUS CTATUCTUHECKNX MOLENEN, C NMOMOLLIbIO KOTOPBIX Mbl MOXXEM
onvcaTb 0COBEHHOCTU M 3aKOHOMEPHOCTU MpUMeEHEHMS KoHBeHUMI B Poccun. Hanprmep, C MOMOLLIbIO CTATUCTUKM MOXXHO MOKa3aTb
3aBVCUMOCTb (PAKTUHECKOrO pedynbTaTta PacCMOTPEHWS 3asBMeHNs O MPU3HAHUN MHOCTPAHHOrO apOUTPaXKHOMO PeLLeHns OT
CYyMMb| TPeBOBaHWA, apOUTPaXKHOMO MHCTUTYTA, 3asiBIEHHbIX OCHOBaHWIA AN1A O0TKada B NMpU3HaHWK, PervioHa rocyapCTBEHHOMO
Cy[a, CyapW 1 LIenoro psaaa apyrmx 06CTOATENbCTB, HEKOTOPbIE M3 KOTOPbIX NOAPO6Hee OyayT OnmMcaHbl B MICCNefoBaHnm.

B pamkax HacTosLLEero nccneaoBaH st Mbl CHYMaeM NLLb BEPXHIOKD YacTb «MCTOPUYECKOrO Cosi», C LeNbio AaTb 06LLYyO
XapaKkTEPUCTUKY COBPEMEHHOM 3MOoXv MpuMeHeHns KoHeeHumn B Poccun. BmecTe ¢ Tem, moTeHuman cobpaHHbIX AaHHbIX
no3BONAET NMPOM3BECTM ropa3po tonee ryoOoKWM aHanu3 paHHbIx. C MaremMaTuyecknx Mo3vUMiA, KONMHECTBO BO3MOXKHbIX
co4eTaHni pasHbIx Nap AaHHbIX MOXET cocTaBnTb 6onee 200 pa3nu4HbIX KOMGMHALMIA. B pamkax HacTosLLEro UccneaoBaHns
Mbl OMULLIEM NKLLIL 26 KOMBUHALMIA, KOTOPbIE, Ha HaLLl B3rNsAA, Hanbonee 3HaqunMbl. B Gnvpkaiiuer nepcnekTBe BO3MOXHOCTM MO
CaMOCTOSATENBHOMY N3YYEHMIO MPaKTUKM NpuMeHeHKs KoHBeHUM 6yayT NpefocTaBneHbl Ha cante www.newyorkconvention.ru.

[1lo mMepe nogayn B pPOCCUMCKME Cydbl HOBbIX 3asBNEHUA O MPU3HAHUM U NPUBEOEHUM B UCMOMHEHWNE MHOCTPAHHbLIX
apbuTpaxkHbIX peLleHui, ByaeT yBenuuMBaTbCA U UCCnegoBaTensckas 6asa, Y4To Mo3BOnUT B OyayuleM MpOAOHKUTb
HacTosLLEee NCCNefoBaHme o NpumeHeHnn KoneseHuun B Poccun.

3bikoB PomaH.
PykoBoauTenb npoekTa. ['eHepanbHbii cekpeTapb PAA. Ynpasnsaowwmii napTHep topuamnydeckoin pmrpmsl MANSORS
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KPATKNE BbIBObI

NMpumeHeHne KoHBeHLUN

® HacTosllee MccnegoBaHMe nokasano, 410 B Mo-
cnegHve 10 net KoHBEHUMA aKTUBHO MPUMEHSNACh
cynamu Poccuiickon ®epepaumm Bcex yposHen. B
o0LLEen CNOXHOCTK ObINO nogaHo 472 3aaBneHns o
NPU3HaHUM MHOCTPaHHbIX apOUTPaXKHbIX PELLEHU,
378 13 KOTOPbIX ObIV YAOBNETBOPEHDI, NO 45 3asB-
neHuam BbINo 0TKa3aHo B yAOBNETBOPEHUH, a 49 3a-
ABEHWI He OblY PACCMOTPEHbI CyAaMu Mo TEM UNn
NHbIM NPOLIECCYarbHbIM MPUYUHAM.

e AHanna cyaebHbIX peLleHnin nokasan OTHOCUTENb-
HYIO MPOaPOUTPAKHOCTb POCCUNCKMX CyAOB, KOTO-
PbIMMX MPU3HaAETCA 1 NpMBOONTCA B UCMOJIHEHNE OT
80 10 97% Bcex 3asgBnenuin MNP,

e B Ka4eCcTBe OCHOBaAHUI ANd OTKas3a B NpU3HaHUK ap-
OUTPaXHbIX PELLEHNn, Hanbonee 4acTo CTOPOHAMM
3asBNSANNCh TakMe, Kak HapyLleHme nyenm4Horo no-
pagka — B 42 pgenax (ctatba V2(b) KonBeHummn), 3a
HAMW credyeT HeHagnexallee yBeOoMSeHWe Wunm
HEBO3MOXXHOCTb MPeAcTaBUTb CBOIO NO3MLMIO — B 34
genax (ctatbsa V1(b) KoHBeHUMN), HAKOHELl, BbIX0q
apbutpamu 3a NpPeaerbl CBOMX NOIHOMOYUI — BbINo
3aaBneHo B 13 genax (ctatba V1(c) KoHBeHLMM).

MapameTpbl cnopos

e [logaBnsollee 6OMbLUMHCTBO CMOPOB BO3HMKMN U3
[OOroBopoB noctasku (341 cnop); AOrOBOPOB OKala-
HUa yenyr (39 cnopoB); 1 AOrOBOPOB B 061acTu dov-
HaHCOBOW AedatensHOCTM (30 cnopos).

e [lpucy>xaeHHble CyMMbl B MpUMepHO 50% apbutpark-
HbIX peLueHun cocTasunn MmeHee 50.000 eBpo; OKOmO
35% peLLeHnin BblHECEHbI HA CyMMbl IO 1 MJTH eBpo;
0Komo 12% Ha cymmbl 0T 1 Ao 15 MiH eBpo; 0ko10 5%
Ha CyMMbl CBbILLE 15 MIH €BpO.

e Cpeau 3asBuUTENEN NPEBANMPYIOT YKPaMHCKME CTOPO-
Hbl (196), nanee cneaytoT 6enopycckue (101), kazax-
ckue (15), nateurickue (13), Hemeukme (11) n monpas-
ckue (11).

e [0 NpUMEHUMBIM apPOUTPaXKHLIM PernameHTam nmau-
pytoT MKAC npwu Tl YkpaunHe! (193 peluernin), MAC
BenTlr (95), LCIA (17), SCC (16), ICC (13) n LMAA
(12). 3ddeKTMBHOCTL CYAOB

AdpcheKTUBHOCTL CYAOB

°* OPGPEKTMBHOCTb PACCMOTPEHUS e B Cydax oka-

3anacb [OCTATOYHO BbICOKOM — 77,6% 3asBneHun
MNP okoHYaTeENbHO paspeLLaloTCa yxke B NepBow
NHCTaHUMW.

o Mepe ABWXKeHMA gena no MHCTaHUMAM, YMeHbLLUa-
eTCs MPOUEHT yOOBNETBOPEHHbIX 3assneHun MNP —
€Cnn B MEePBON MHCTaHUMM yaosnetsopaetca 89%
BCEX 3asBMNEHN, B KaccalUMOHHOM MHCTaHUMM — 61%
3a8B/IEHNI, a B BEPXOBHOW MHCTaHUMM — 60%.

ApBUTPaXKHBIMU PELLEHVAMN MPUCYKOEHO TpeboBa-
HUM Ha 8.220.758.910 espo. Poccuickummn cygamm
MNPU3HaHO W MPWBELEHO B UCMNOMHEHWEe TpeboBaHui
Ha cymmy 4.771.021.582 eBpo unn 58% OT npucy-
[OEHHbIX B apOUTPaXKHBIX PELLEHUAX CYMM.

B nocnegHue rogbl cpegHsisi MPOAOMKUTENBHOCTb
paccmoTpeHus 3asenennn MNP cygammn coctasnaet
OKOIno 6 mecALes.

YnyuweHne cyaeb6Hon npakTUKu

e [1efCTBEHHbIM WMHCTPYMEHTOM, HampaBfeHHbIM Ha

Ka4eCTBEHHOE yry4LleHve npuMeHeHus KoHBeHummn
cyoamu, ¢BNAETCH aHanuTU4Yeckas [OeATeNbHOCTb
BbICLLMX CyAeOHbIX MHCTaHUMIA MO O0OOOLLEHNIO CY-
nebHon npakTnkn. Hanpumep, nybnukaums VIHop-
MaumoHHoro nnucema Ne156 BAC P® B 2013 roay ¢
pekoMeHZaUnaMN Mo MPUMEHEHUIO OFOBOPKM O TMy-
ONUYHOM Nopsiake, 0OHYNUIO YNCNO YOOBNETBOPEH-
HbIX 3asBNeHun 0 Ny6nMYHOM NOPAAKE B NOCNEAYIO-
LLne roabl.

YKagzaHue B POCCUNCKMX CyOoeOHbIX akTax Takuhx
napameTpoB, Kak pgata nogadu 3assneHua MNP,
HaUVOHAaNbHOCTb 3asBUTENS, NPUMEHMMOE MaTepu-
anbHoOe MpaBo, MECTO apbutpaxka, apbuTparkHbIN
pernameHT, YMCno 1 nMeHa apobuTpos, TUM CNOPHO-
rO NMPAaBOOTHOLLEHWSA, 3a8BNEHHOE 3aNHTEPECOBAH-
HOW CTOPOHOM U (PaKTUYECKM MPUMEHEHHOE CyAOM
OocHoBaHwue ans otkasa NP (c ccbinkon Ha HOpPMbI
KonseHummn, ®3 MKA nan AMNK P®) no3sonut ynys-
LWNTb IOPUAMYECKYIO TEXHMKY CyAeOHbIX aKTOB U KX
NoCneayowmn aHanmna.
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| OBLLUAA CTATUCTUKA PACCMOTPEHNA 3AABNEHN MNP

Mpadcuk 1: Konuyecteo 3assneHun NP no ropam

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

3anepuop c 2008 no 2017 roasl B apbuTparkHble cyabl Poccuinickon ®eaepaumm 6610 nogaHo
472 3asBneHVs O NpPU3HaHWM 1 NPUBEOEHUN B UCMOMHEHWE MHOCTPaHHbIX apOUTparkHbIX
PELLEeHN.

[Mocne kpuancHoro 2008 roga Habnogancs CTPeEMUTENbHBIN POCT Yncna 3assnenuit MNP B
Poccun, nuk kotoporo npuwencd Ha 2011 rog.

3 rpadpmka Takxke crnegyeT, YTO MUKOBbIE 3HAYEHMA BO3HUKAIOT C aMmnivTyaon B 3 roga
(2011-2014-2017).
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| OBLLUAA CTATUCTUKA PACCMOTPEHNA 3AABNEHN MNP

Mpacuk 2: Konnvecteo 3aasneHun NMUP no TOM-20 pernoHam

M pe3ynbTaT UX pacCMOTPEHUS
Mockea
PocToBsckas obnactb
MockoBckas o6nacTtb
CmMoneHckas o6nactb
Benropopgckas obnactb
KpacHopapckuin kpamn
KanuHuHrpagckas o6nactb
CankT-lNeTepbypr
CeeppasioBckas o6nactb
BopoHexckas ob6nactb
BpsiHckas obnacTb
CraBpononbCcKuii Kpan
YensbuHckas obnactb
KemepoBsckas o6nactb
YnbsHoBCKas o6nactb
Tynbckasn obnactb
Bonrorpaackas o6nactb
AcTpaxaHckasn obnacTb

Camapckas obnactb

-
~

HoBocnbupckasa ob6nactb

o
N
o
N
o

60

Konn4ecTtBo 3asBneHnin
® YpoenetsopeHo u OTkasaHo © Jpyroe

[0}
o
—_
o
o
-
N
o

Ingepamm No 4Ymcny paccMoTpeHHbIX 3aasneHui MNP asnaioTcs ApbutpaxHblii cyad ropoaa
Mockabl (Bcero 134 3asaBneHus), AC PocTosckoi obnactn (51), AC MockoBckoi obnactu
(32), AC CmoneHckoit obnactu (25), AC benropopackoit obnacti (21).

B naHHOM rpadomke npeacTaBneHbl NnLLb nepsble 20 PEMMOHOB MO YUCY Aen 3a Uccneayemsiii
nepwoq.

B 39 pervoHax Poccum konuyectso gen ncuncnsercs 1-3 sassneHuamm MNP ¢ 2008-2017.
B 26 pervnoHax 3a nccnegyemsbiii nepmof He 6bINno NogaHo HM ogHoro 3aasnexHus MAP.

3eneHble cerMeHTbl Harpadrke 0603Ha4aloT KoNM4ecTBO 3aaBneHnii MNVIP, yaioBNeTBOpeHHbIX
cydamn B pasHbIX pPervoHax; KpacHble 03Ha4atoT, 4TO B yAOBNETBOPeHUN 3aasneHuns MNP
ObINO OTKa3aHO; XXenTble — AOCTUrHYT OPYron pesynbTar, HanpuMmep, B PacCMOTPEHUM
3assneHus MNP oTkasaHo, NPOM3BOACTBO NpeKpaLLeHo 1 Mmp.
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| OBLLUAA CTATUCTUKA PACCMOTPEHNA 3AABNEHN MNP

paduk 3: CooTHOLEHUNE pe3ynbTaToOB paccMmoTpeHus 3aasneHun MNP B %

Mockea 101

PocToBckas o6nactb
MockoBckas o6nactb
CmoneHcKkasn obnactb
Benropopckas obnactb
KpacHopapckuin kpan
KanvHuHrpagckas obnactb
CaHkT-MNeTepbypr
CeeppaJsioBckasi 06nactb
BopoHexckasn obnactb
BpsiHckas obnactb
CraBpononbCcKui Kpan
YensbuHckas obnactb
Kemeposckas o6nactb
YnbsiHOBCKas 06nactb
Tynbckasa obnactb
Bonrorpaackas o6nactb
AcTpaxaHckas o6nacTb
Camapckas obnactb
HoBocnbupckasn ob6nactb
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m YpoeneteopeHo m OTkasaHo © [lpyroe

Ecnv cooTHecTn Mexay coboil faHHble MO YAOBMNETBOPEHHbLIM, OTKal3aHHbIM U APYrMMA
3aasneruam MNP, NprHAB BCIO COBOKYMHOCTL 3asBNEHUIA OTAENBHO MO KaXXOA0MY PETVOHY 3a
100%, TO BO3MOXXHO MokKasaTb YyPOBEHb NPOAPOUTPaXKHOCTU CYA0B.

YeM OnVHHee 3eneHbIi CerMeHT, Tem 6onbLUIMIA NpoLeHT 3assneHnin MNP yooBneTBopsieTcs
cydamu, 4To, B CBOIO o4epeflb, CBMAETENLCTBYET 00 YPOBHE AOBEPUS CYA0B Pa3HbIX PEMMOHOB
K MeXAyHapOoOHOMY apObuTpaxy.

Lincbpamm B Ka>kgOM CErmMeHTe OTMEYEHO KOMMYECTBO PAaCCMOTPEHHbIX 3aasnerHui MNP ¢
COOTBETCTBYOLLMM pe3ynbTtatoM ¢ 2008-2017 roabl.
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Il TTIPOOOITIPKUTENIBHOCTDB MNMPOLECCA

Mpachuk 4: CpepHue cpoku NOAroToBKM cTopoHamu 3assneHun NMUP
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Ha rpadorke nokasaHbl CPeAHME CPOKM NOArOTOBKM CTOpoHamMK 3aasnennin MNP no rogam —
KONN4YECTBO OHEWN C [aTtbl BbIHECEHUSA MHOCTPAHHOrO apOUTPaXKHOIO PELLEHNA 1 0O AaThbl
noga4u 3aasnenus MNP 8 poccumckui cya.

Takasd nNpoJormKNTENBHOCTL MOXET OblTb OObACHEHa TEM, YTO MepPen NOAAYeN 3asBMeHUs
[P, cTopoHbl NpuberatoT K neperoBopam; B HEKOTOPbIX CITydasix MpoMcxoamnT OOPOBOIbHOE
4aCTUYHOE VICMOHEHNE AOMKHUKOM. [pyron NpuyYnHOM MOXET ObiTb TO, H4TO Cam MPOLECC
noarotoBku 3aasnenus MNP 1 LOKyMEHTOB (neranvsaumns, Nepechinika 1 nepeson) 3aHnMaeT
onpeneneHHoe BpemMS.
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Il TTIPOOOITIPKUTENIBHOCTDB MNMPOLECCA

Mpachuk 5: CpegHue cpoku paccmoTpeHus cypamm 3aasneHnsa NMAP
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[pn aTOM, CpeaHsa MPOAOIHKUTENBHOCTL paccMoTpeHusa 3aasnerdnsa MNP cygamm Takxe
BapbupyeTca no rogam. CambiM NpOOOSKUTENbHLIM OE0M 3a paccMmaTpuBaeMsl nepuron
CTano MWCMOMIHEHNE WMHOCTPAHHOIO apObuTpaxHOro petleHus no crnopy mexay Ciments
Francais npotue OAO «CubUpCKUIA LEMEHT», BbiIHECEHHOrO B Typumn no pernameHty ICC,

KOTOPOE paccMaTpmBanoch B POCCUMNCKMX cyaax 2 249 aHen (6,25 ner).

Tem He MeHee, 13 rpaduka crnegyeT, YTO B MOCMNEAHME FOAbl CydaMu OOCTUrHyTa Hekasd
CpeaHsast NPOAOIMKMUTENBHOCTE PACCMOTPEHUA 3aaBneHnin MNP, KOTOpyO MOXXHO Npu3HaTb

YCTOSABLUENCS.
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Il TTIPOOOITIPKUTENIBHOCTDB MNMPOLECCA

Mpachuk 6: CpegHAA NpoaOMKUTENIbHOCTbL Beero npouecca NAP
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= lMoproTtoBka 3asBneHUs B3bicKaTenem u PHCCMOTPEHMe 3anaBJieHUa B cyae

CoBMecCTVB faHHble 13 padmKoB 4 1 5, MOXKHO BbIBECTU CPEOHIOI0 MPOAOIKUTENBHOCTD
Bcero npotecca MNP — ¢ gaTbl BbIHECEHWUS apOUTPaXKHOIO PELLEHNS COCTaBOM apbutpaxa
(3eneHass obnacTb) M [0 MOMEHTa MNPU3HaHWUA WMHOCTPAHHOrO apbUTPaXKHOO PEeLLEHNS
POCCUINCKUM CYAOM (CUHAs obnacTb).

Kak cnenyeT 13 avarpammbl, MPOAOIKUTENbHOCTb MOXET BapbMpoBaThcs OT 1 40 2 NeT, Ho
B CpeaHeM, 3a UCCnefyeMblin Nepuo, COCTaBNseT OKOSI0 OAHOro roaa.
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Il OBLLAA XAPAKTEPVCTUKA 3AABEHNN O MNP

Fpadmk 7: Tunbl cCNOPOB B MHOCTPaHHbIX apoUTPaXKHbIX peLueHnsax ¢ 2008-2017

MepeBo3ka
3,3%

e [locTtaBka 72%

venyru e Ycnyru 8,2%
8,2% DuHaHChbI 6,3%
e ApeHpa 0,8%

® [MepeBoska 3,3%

e Cypoctpoenve 1,2%

o SPA 1,0%

® WHten.cobet  1,0%

® [pyroe 5,5%

MocTaBka
72%

AHanus nccnenosaHHbix gen 3a 2008-2017 roabl nokasas, 4To nogasnsiollee 60MbLINHCTBO
CMopoB BO3HWMKaNM M3 [OroBopoB nocTaBky (341 cnop); 3a HMMW cneaytoT chnopbl U3
[OrOBOPOB OKa3aHus YCIyr, Kyaa Mbl TakxXe BKITIOUYUAM OOrOBOPbLI CTPOUTENBHOr0 Nnoapsaaa,
[IOrOBOPbI HA KOHCYbTALIMOHHbIE YCNYrk, areHTUPOBaHMe U HEKOTopble Apyrie (39 cnopoB);
OOroBopbl B 06MacTu UHAHCOB, KPEAWTOBaHWSA, WHBECTMPOBAHMSA, MOPYYUTENLCTBA,
cTpaxoBaHus (30 cnopoB) 1 Npo4me.
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Il OBLLAA XAPAKTEPVCTUKA 3AABEHNN O MNP

Mpachuk 8: MecTo apbuTpaxa B apouTpakHbIX pewueHnax ¢ 2008-2017
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MecTomM apbutparka, B MOAaBASIOLLEM YMUCE Aef, N0 KOTOpbIM nofasanuck 3assnexHus MNP
B 2008-2017 rogpl, Obina YkpanHa (195 apbutpaxHbix pelueHnin) u benapyce (99). Hanee,
CO 3Ha4YnTerlbHbIM OTCTaBaHMeEM

cnenytoT AHrnus (29), Nateua (19), Lseumns (17), KasaxctaH (15), Mongosa (8), LUsenuapus
(6), ABCcTpus, NepmanHng, Kutan, MNonblia, @paHumnd, Yexna (no 5 apbuTparkHbIX peLleHni).

B 22 nenax poccumnckuin cya He ykasan mecTa apbuTpaxa (Ha rpadoumke ctonbel nognmca
«N/A»).
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GENERAL OVERVIEW OF THE DISPUTES

paduk 9: HaumoHanbHOCTL 3asiBuTeneun B 3aasneHusax NMUP ¢ 2008-2017
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[1o HaumoHanbHOCTU 3aaABUTENM pacnpeaenvn1cb creaytolmnMm obpasoM — YkpauHa (196
3aaBneHun), nanee cnepyet benapyce (101), Kagzaxctan (15), Nateus (13), MNepmanuna (11),
Monpgosa (11), Poccusa (8) n CLLA (8).

3aaBUTENSMIN B HEKOTOPOM KONMYeCTBE Aen ObiN KOMMaHn1 13 toPUCANKUMIA, TPaanNUNOHHO
MNCMNOMb3YyEMbIX  POCCUNCKMM  OM3HECOM  ANA  MEeXAyHapOodHOro  KOpropaTUBHOro
CTPYKTYpupoBaHus: baramel (6 3assneHuin), Kunp (6), benna (4), NoHkoHr (3), MNarnama (3),
ManbTa (2), BBO (2), 'mbpantap (1), Iltokcembypr (1), Cenwens (1).

B HECKOJTIbKMX cnyqaﬂx 3adaBNEHNA 6bIJ'II/I nogaHbl B OTHOLLEHWN I/IHOCTpaHHOFO OOIMKHUWKa, HE
MMetoLero goMmumnsa B Poccunm, ogHako MMyLLIECTBO KOTOPOIro Haxoaunock Ha Tepputopum
Poccun.
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Il OBLLAA XAPAKTEPVCTUKA 3AABEHNN O MNP

Mpachuk 10: ApouTparkHbie pernameHTbl B peLleHUusX No 3asBSIeHUAM

NMUP c 2008-2017

KONMYECTBO apoUTPaXKHbIX peLLeHuii
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[To nonynapHOCTM MNPUMEHHAEMBbIX apbuUTpaxkHbIX pernameHtoB nuampytor MKAC TIM
YkpauHbl (193 pewennin), MAC ben TI1M (95), LCIA (17), SCC (16), ICC (13) n LMAA (12).

CooTtHeceM no rogam [l] Konn4ecTBo Aen ¢ y4acTMeM POCCUNCKMX CTOPOH, BO3OYXOEHHbIX
B SCC, LCIA n ICC ¢ 2008-2017; c [ll] konuyectsoM 3agasneHuin MNP no apbutpaxHbim
PEeLUEHUAM, BbIHECEHHBIM MO perfnaMeHTaM 3Tux MHCTUTYTOB (I'padork 11).

AHannanpys NpuBeaeHHble AaHHble, CnedyeT y4eCTb BPEMEHHOM Nar, No KpamHen mepe B 2-3
rofa, pasgendioLlmii gaTy nogadm npockbbl 06 apbutpaxke B apbuUTparkHbIi MHCTUTYT U AaTy
nonayn 3assneHns MNP B poccuincknin cyn (CM. A4enKUM, BblAENEHHbIE OAMHAKOBLIM LIBETOM
No KaXXOoMy UHCTUTYTY).

Lndpa 2-3 roga coctount 13 AByX KOMMOHEHTOB — (1) B cpeaHeM 1-2 roga npoxoamT ¢ Aathbl
noaadn NpockObl 06 apbuUTparke 1 A0 BbIHECEHMA apOUTPaXHOMO peLlenHus 1 (2) 1 rog ¢ aathbl
BbIHECEHUA PELLEHMA OO AaThl Nodaqy B poccumckmi cyn 3aasneHns MNP (cm. 'paduik 6).

Cnepnyst 3101 Norvke, Nlb 5-15% BO30YXAEHHbIX B apOUTPaXKHbIX MHCTUTYTax Aen aoxoasar
no ctagum MNP B Poccun.

193
95
17 16 16 13 12
Il.. 8 5 5555 4433333323322 22 2
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Il OBLLAA XAPAKTEPVCTUKA 3AABEHNN O MNP

pacuk 11: CooTHOLLEHME BO3OYXAEHHbIX Aes1 B apOUTpPaXHbIX LieHTpax
u 3assneHun NAP B 2008-2017

Bo36yxpaeHo MopaHo Bo36yxpaeHo MopaHo Bos6yxpaeHo MopgaHo

lop penB LCIA 3aaBNeHun pen B SCC 3aaBneHun penBICC 3asBneHun
m MUP B PO [II] m MUP B PO [II] mn NP B PO [II]

2008 14 2 16 9 1
2009 31 0 22 17 0
2010 18 0 22 13 1
2011 10 3 19 25 2
2012 9 2 18 1 23 0
2014 13 1 26 3 27 1
2016 15 1 30 1 20 3

2017

18 2 29 2 18 4

OT0 MOXeT OblTb CBA3aHO C UenbiM psagoM npuydvH: (1) He Bce BO3OyXAeHHble fdena
3aKaH4MBaloTCH BbIHECEHUEM apOUTPAXXHOIO peLLeHns; (2) B KaKoM-TO % OeNn poccuiicKme
CTOPOHbI BbICTYNAKOT B Ka4ecTBe UcTua; (3) B KAKOW-TO YacTv Aen, rae POCCUINCKME CTOPOHBI
BbICTyMatoT B PONM OTBETHMKA, B TPeOOBaHNSX UCTLA 0TKa3bIBaKOT; (4) YacTb apOUTparKHbIX
PEeLLUEHU UCMNONHSeTCA CTopoHamMn A0OpOoBOMLHO; (5) B psAde chyyYaeB cam KpeauTop
OTKa3blBaeTCs OT MCMOMHEHNS PeLleHNs MO pa3HbIM NpuYMHaM (6aHKPOTCTBO KpeauTopa
WK QOIMKHVKA) 1 MO APYTUM MPUHMHAM.
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Il OBLLAA XAPAKTEPVCTUKA 3AABEHNN O MNP

Mpacuk 12: NMpumeHumoe npaBo B apouTpaxHbix pewueHusx ¢ 2008-2017
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0O630p poccucKknx cyaebHbIX akTOB Mokazasn, 470 B noaaBasiolleM OOMbLUMHCTBE AN
rocynapCTBEHHbIE CY[bl HE YKA3bIBAKOT MPaBO, KOTOPOE MPUMEHSANOCH K pa3peLLeHnto cnopa
no cyuwlectsy. OgHako Tam, rae Cyd ykasan npuMMeHMMOe NpaBo, Hambonee YacTbiM ObIno
npaBo AHrnun, YkpauHsl, benapycu, Poccuu, Nepmannm, Kasaxctana, lateum u Lseunn. B
405 penax poCCUNCKNA Cyd He ykasan NnpUMeHrMOoe npago.

MprHUMasi BO BHMMaHKeE TOT pakT, 4To 60NbLUMHCTBO CMOPOB pa3peLlanich No pernameHTam
MKAC T Ykpaunnsl 1 MAC BenTrll1 ¢ y4acTneM pOCCUMCKUX, YKPaUHCKUX UNin 6EN0PYCCKMX
CTOPOH, MOXHO MPELNONOXUTL, YTO B 3TUX Crnopax Hambonee 4acto NPUMEHANOCh NPaBo
Poccuinckon ®epepaummn, YkpanHel unu benapycu. NMoatomy, BeposiTHee Bcero B 405 genax,
roe Cyd He yKasblBaeT NPUMEHVMOE MpaBo, OOCTATOYHO 4aCTo MPUMEHSNOCch npaso PO,
YKkpauHbl unu benapycu.
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IV CTOMMOCTHAA XAPAKTEPNCTUKA LOEJSI

OCHOBHbIMKM BantOTaMK, B KOTOPbIX NMPUCYKAannch TpeboBaHWs ABASOTCS eBPO, A401ap U POCCUMCKNA pyOnb.
Cpean gpyrux BamtoT, B OCHOBHOM BastOT, B KOTOPbLIX HOMUHWPOBaHbI apbutpaxkHble cOopbl, UrypupyioT
OYHTbI CTEPNMHIOB, LUBEMLApPCKMe hpaHKM, YELLCKME KPOHbI, KUTANCKME WeHbl, Ka3axCTaHCKWA TeHre U
apyrve. lNpumedatenbHO, 4TO HECMOTPS Ha OO/bLLIOE YUCNO CMOPOB PACCMOTPEHHbLIX MO pernameHTam
MKAC T YkpanHbl 1 MAC BenTl1 13 0OroBOpOB POCCUIACKMX CTOPOH C YKPaNHCKUMUK UM 6ENOPYCCKMMMN
KOHTpareHTamu, Nlb B HEOOMLLLOM KonNnyecTse Aen TpeboBaHns Obliv HOMUHUPOBAHbI B YKPANHCKOW MPUBHE
nnmn 6enopyccKux pyonsax.

Mpacuk 13: CooTHOLIEHNE CyMMbI TPE6OBAHMIA U KONIMYECTBA 3asBlIeHUN
NMUP B 2008-2017
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® YooBnetBobeHo m OTKasaHo Oovroe

Onsa yno6cTBa aHann3a, Mbl KOHBEPTUPOBAIM BCE CYyMMbl B €BPO MO CPEAHEB3BELLEHHOMY
Kypcy LB PO no kaxxgomy roay.

B nccnenoBaHHbIX apOuUTpaXkHbIX PeLLEHNsX B 0OLLEN CAOXHOCTY NPUCY>KAEHO TpeboBaHWin
Ha cymmy 8.220.758.910 eBpo. Npn 3TOM, POCCUNCKUMM Cydamn MPU3HaAHO 1 NPUBEOEHO
B MCMonHeHve TpeboBaHnn Ha cymmy 4.771.021.582 eBpo nnn 58% OT NpUCY>XAEHHbIX B
APOUTPAKHBIX PELLEHUAX CYMM.

Mo pasmepy MPUCYXOAEHHBIX CYMM CMOPbl MOXHO PasfennTb Ha HECKONbKO Tpymmn, YTo
Nno3BONSET (a) MokasaTb CMopbl Ha Kakne CyMMbl MPeBanvpytoT B 0OLLEN CTRYKTYpPe Aen; v
(b) BbIBECTM 3aBUCUMOCTb MeXAY CyMMOW TpeboBaHunin 1 peaynbTtatom MNP B Poccun.
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IV CTOMMOCTHAA XAPAKTEPNCTUKA LOEJSI

Mpachmk 14: 3aBUCMMOCTHL pe3yibTaToB paccMoTpeHus 3aasneHus NP
OT CyMMbI Tpe6oBaHun B 2008-2017
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MprMeYaTenbHO, YTO C YBEMWMYEHWEM CYMMbl B3bICKMBAEMbIX CPEACTB, YMeHblLUAeTCs
NPOLEHT yOOBNETBOPEHHbIX 3aaBneHunn MNP,

[N HarNsSgHOCTM MOKaXXEM, Kak COOTHOCUTCS KONMYECTBO YAOBETBOPEHHbIX, OTKAa3aHHbIX
N Opyrnx 3asBMeHUn B paMkax Kaxaor CTOMMOCTHOM rpynnel. [Ang yno6cTea BHYTPW KaXKAoro
cerMeHTa ykasaHo 4umcno saasneHunn MNP 3a nepunon 2008-2017 rofep!.
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V PE3Y/IbTATbl PACCMOTPEHWNA 3AABNEHNW MNP

Mpaduk 15: O6wme pesynbTaTtbl paccMoTpeHusa 3assneHnun NMAP B 2008-2017
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2008 2009 2010 2011 2012 2013 2014 2015 2016 2017
m [pekpalleHo NPpon3BOACTBO 0 0 0 1 4 0 6 0 0 0
m OcTtaBneHo 6e3 paccMoOTpeHns 0 2 0 0 3 0 2 3 0 0
3asiBneHne Bo3BpaLLEHO 0 2 0 4 1 0 9 2 5 5
m OTkasaHo 5 2 4 5 1 8 1 4 2 13
= YO0BETBOPEHO 6 12 23 77 46 33 48 43 38 52

3a nepwuon 2008-2017 rodbl B poccuiickme apbutpaxxHble cyabl 6b110 NogaHo 472 3asBneHuns
Mnnp.

13472 nccnenoBaHHbIX 3asBnenHuin, 378 3asBrneHuni Obinm yqoBNeTBOPEHbI, N0 45 3asBneHnsm
6bIN0 OTKa3aHoO B yO0OBNeTBOPeHMM, a 49 3asdBneHuin He OblIM PAacCMOTPEHbI cyaaMu Mo
npoLeccyanbHbiM NpuyYnHam (MoJaH HEemoMHbIA MNakeT OOKYMEHTOB WA He COOMOAeHbI
dopmaneHble TpeboBaHNS K AOKYMEHTaM, CTOPOHaMM 3aKmio4eHO MMPOBOE COornalleHue,
NHULMMPOBaHO 6aHKPOTCTBO AOMKHUKA U T.4.).
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V PE3Y/IbTATbl PACCMOTPEHWNA 3AABNEHNW MNP

Mpadmk 16: KonnyecTBo yaoOBNEeTBOPEHHbIX U OTKa3aHHbIX 3aaBneHun NAP
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2008 2009 2010 2011 2012 2013 2014 2015 2016 2017
= OTKasaHo 5 2 4 5 1 8 1 4 2 13

= YooBneTtBopeHo 6 12 23 77 46 33 48 43 38 52

C TOYKM 3peHua cTaTUCTUHECKOro aHanmza, 49 3asdBneHWid, KOTopble He [OoLWNM Ao
PaCCMOTPEHMA CyAamm B CUTY MpoLEeCcCyasbHbIX MPUYH (MOAaH HEMOMHbIN NakeT AOKYMEHTOB
UM He cobnofeHbl dopmanbHble TpeboBaHUA K AOKYMEHTaM, CTOpPOHaMM 3ako4eHo
MWPOBOE COornatleHne, MHUUMMPOBaAHO 6aHKPOTCTBO AOMKHMKA M MP.), NpeacTaBnstoT coboi
Tak Ha3blBAEMbIN «CTATUCTUHECKUN LLIYM>.

Ecnmn nckniounTb 3Ty KaTeropuio Aen 13 aHanuaa U CpaBHUTbL NokKasaTenn yaoBNeTBOPEHHbIX
N OTKal3aHHbIX 3asfBMNEHW 3a UCCedyeMblil Neprom, TO BbiCTpamBaeTca oblilas KapTuHa
NpUMeHeHNs KOHBEHLMN POCCUNCKUMM CyaamMu.
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V PE3Y/IbTATbl PACCMOTPEHWNA 3AABNEHNW MNP

Mpacuk 17: CooTHOLIEHNE YAOBNETBOPEHHbIX U OTKa3aHHbIX 3asiBfIeHUN
NMUP B 2008-2017

2017 80%

2016 95%
2015 91,48%

2014 97,9%
2013 80,48%

2012 97,8%
2011 93,9%
2010 85%

2009 85,7%

2008 54%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

= YposnetsopeHo B OTKa3aHO

Ona  HarnsgHoCTW, MpOWMIOCTPUMPYEM MNpedblayllinii - rpadouk B BMAE MPOLEHTHOro
COOTHOLLEHWNS YAOBNETBOPEHHbIX U OTKa3aHHbIX 3assneHun MNP,

O6pallaeT Ha cebsi BHUMaHWe TOT doakT, 4YTo O0MS YyAOBNETBOPEHHbIX 3asBneHui MNP B
Poccun ¢ 2009 roga He onyckanack Hke 80%, a B 2014 rogy 1 BOBCe nokasana pekopaHble
97,9%.

B opyrve rofbl NpoueHT yaoBneTBopeHHbIx 3aasneHuin MNP Takxke 4OCTaTo4HO BbICOK. B
2009 - 85,7%, 2010 - 85%, 2011 — 93,9%, 2012 — 97,8%, 2013 - 80,48%, 2014 — 97,9%,
2015 -91,48%, 2016 — 95%, HakoHeL, B 2017 — 80%.
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V PE3YJIbTATbI PACCMOTPEHWISA 3AABIEHN MNP

Mpadumk 18: O6LLee KONMYecTBO 3asBNIEHHbIX OCHOBaHUMN
no crarbe V KoHseHuuu B 2008-2017
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3a vccnenyemblii neprofd, CTopoHamMu Hambonee 4acTo 3asBMANUCh CreayloLlne ocHoBaHUs KoHBEHLMN:
HapyLleHve nybnuyHoro nopsigka, 3assnanocb B 42 genax (ctated V2(b) KoHBeHUMM), 3a HUMK crnemyeT
HeHaanexallee yBedOMINeHMEe U HEBO3MOXXHOCTb MPENCTaBUTL CBOK NMo3uumio — B 34 genax (ctatbs V1(b)
KoHBEHLMM), HaKoHeL, Bbixo apbuTpamu 3a npefenbl CBOMX NOMHOMOYMI — 6bIN10 3asBneHo B 13 genax (ctatbs
V1(c) KoHBeHLMN).

1(a) — HeleecnoCcobHOCTb CTOPOHbI UM HEAENCTBUTENbHOCTL apOUTPaXKHOIO COornalleHus.
1(b

<

HeHaanexatllee yBeoMieHne.

V1(c) — BbIxod apbuTpamm 3a npeaesnbl CBOMX NMOMHOMOYMIA.

< <

1(e) — apbuTpaxxHoe peLLeHne He OKOHYaTeNbHO UMM OTMEHEHO.
V2(a

V2(b

(a)
(b) -
(c)
1(d) — pedpekT B dhopMm1poBaHnM cocTaBa apbutparka nnm apbuTparkHoM npoLiecce.
(e)-
(a) — HeapbuTpabensHOCTL cnopa.

(b) -

NCMONMHEHNEM PEeLLIeHUs HapyLLIaeTcst MyOnmMYHbIn NOpPsaoK.
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V PE3YJIbTATbI PACCMOTPEHWISA 3AABIEHN MNP

Mpadmk 19: O6LLee KONMYECTBO 3asaB/IEHHbIX OCHOBaHUMN
no ctatbe V KoHseHuun + AlK B 2008-2017
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OTMEeTUM, 4TO OCOBEHHOCTBIO POCCUINCKOro 3akoHOdATENbCTBA HABMAAETCA  Hanuyme
cneunansHom ctaTtek 244.1 8 AIK P®, ycTaHaBnmnBaroLLEN OCHOBaHWA OTKa3a B MPU3HAHUN U
NpPUBELAEHWM B UCMOMHEHNE PELLEHNA MHOCTPAHHbIX FTOCYAaPCTBEHHbLIX CYA0B M MHOCTPaHHbLIX
apOUTPaKHbIX PeLLEHW.

[MpUMEHNTENBHO K apbUTPaXKHbIM peLLeHnsaM, cTaTbs 244.1 ATTK coaep XunT Tpr OCHOBaHMUS,
Ha KOTOpPblE HEPEOKO CChINATCA CTOPOHbLI 1 cyd, 6e3 Kakon-nMbo NpuBAsKK K ctatbe V
KoHBeHLMK. TakoBbIMM ABASIOTCA HEOKOHYaTENbHOCTL peLleHns (cTatea V1(e) KoHBeHumn
n ctatea 244.1.1 ATK); HeHagnexallee yBeoOMIEeHNE UM HEBO3SMOXHOCTb MPeacTaBnTb
csoto noauunto (ctates V1(b) KonseHumn 1 ctates 244.1.2 AMK); 1 HapyLleHme ny6nmMyHoro
nopsaka (ctatba V2(b) KoHBeHUMM 1 cTaTbs 244.1.7 ATK).

[Mo3TOMy K MokasaTensiM COOTBETCTBYHOLUMX cTaTein KoHBeHUMn Heobxoammo fo6aBUTb ©
KOJMMYECTBO [efl, B KOTOPbIX CTOPOHbI CChINannch UCKMOYNTENBHO Ha HOPMbI CTaTbX 244.1
AlMK (HagCcTponKM Hag OCHOBHbIMM KOMOHKamu). [uarpamma 3asBfieHHbIX OCHOBaHUIA Mo
KoHeeHUun 1 AIK BMecTe n3obparkeHa Ha I'padorke 19.
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V PE3YJIbTATbI PACCMOTPEHWISA 3AABIEHN MNP

Mpadhuk 20: PacnpepeneHue 3asBneHHbIX OCHOBaHMA KOHBEHLMM Mo rogam
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Cpe3 cTatucTMKKM Mo rojaM MoKasbiBaeT CKOSIbKO pa3 M Kakme OcHoBaHusa ctaTbh V KoHBeHUMKM (BkNtoyas
oyoénupytoLLme ocHoBaHusa ctaTb 244.1 ATNK) 3aaBASNnCh JOMKHUKAMM B UCCNedyeMbli nepuron.

[lony6oi cerMeHT — ctaTbst V1(a) — HeoeecnocobHOCTb CTOPOHbI UM HEAENCTBUTENBHOCTL apbUTParkKHOro
cornatienus.

®uoneToBsbln — cTatbs V1(b) — HeHaanexallee yBeqomeHme.

CepbIM 0TMeYeHbI 3asBneHus No ctatee V1(c) — Bbixoa apbutpamin 3a Npeaernsl CBOMX MOMHOMOYUUIA.

KenTtbiM — cTaTbs V1(d) — gedhekT B hopMMpoBaHMM cocTaBa apbutparka Unmn apbutpaxHoM NpoLecce.
3eneHbIM — cTaTths V1(e) — apbutpaxHoe peLLeHne He OKOHYaTENbHO UM OTMEHEHO.

CBeTno-3eneHbiM — cTathsa V2(a) — HeapbuTpabenbHOCTL criopa.

KpacHbIM — cTaTtbs V2(b) — ncnonHeHvem peLlenvs 6yaeT HapyLLeH nyoBamyHbI NopsaoK.
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Fpadmk 21: CooTHOLIEHME 3asBNIeHHbIX OCHOBaHUK ctaTbn V KOHBeHUuM no rogam

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%
0%

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017
mVi@) 1 1 1 3 0 0 0 0 0 0
mVi(p) 7 0 2 4 1 10 1 16 2 0
mVi(c) 2 1 0 2 1 1 0 3 1 2
vid) 3 0 1 1 0 0 0 1 1 0
mVie) 1 1 1 4 0 0 0 4 0 0
V2@a) 0 0 0 0 0 0 0 0 0 0
mV2(b) 2 2 3 4 1 15 4 8 0 12

Ecnu npuHath BCe 3asBneHHble OCHOBAHUS OTAENMbHO MO Kaxxaomy roay 3a 100%, TO Mbl
OBHapy>X1M, 4TO Hambonee pacnpOCTPaHEHHbIMM OCHOBaHWAMW 3allMTbl CO CTOPOHBI
[OOMKHMKOB SIBMAKOTCS: 3aLUmTa «Nyonn4HeIM nopsakom» (ctatbm V2(b) KoHBeHUMK 1 244.1.7
ATK P®) (kpacHbIn CErMeHT), 3a KOTOPbIM CrefyeT 3alliMTa No OCHOBAaHMIO «HEHaANEeXalllero
YBEAOMIEHUS UMM HEBO3MOXKHOCTM NPeacTaBMTb CBOKO no3uumio» (ctaten V1i(b) KoHseHummn
n 244.1.2 AIK) (oroneToBblii CEMMEHT) U, HAKOHEL, «BbIXOd apbuTpamn 3a pamkKi CBOMUX
nonHomMo4ui» (ctatesa Vi(c) KoHBeHUMN) (CEPbIN CErMEHT).
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V' APPLICATION OF THE CONVENTION IN 2008-2017

Fpachumk 22: Yncno 3asBreHHbIX U YAOBJIETBOPEHHbIX OFrOBOPOK
o0 ny6nuyHom nopsake B 2008-2017
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m 3asBneHo H YJOBNETBOPEHO CY[OM

Kak oTMe4eHO BbilLe, Hanbonee 4acTo 3asBnsieMbIM OCHOBaHWeM anst 3awmtel oT MVIP B
Poccun aBnsietcs oroBopka o nybnuyHoM nopsiake B pamkax ctatein V2(b) KoHBeHUMM ©
244.1.7 ATIK PO («[M»). B 472 nccnenoBaHHbIX Hamn genax nocnegHvx 10 neT, gaHHoe
OCHOBaHVe 3a9BAsNOChk AOMmKHMKamMn 49 pasd v nuwb B 2 genax cyn cocnancs Ha [N no
COBCTBEHHOW MHMLUMAaTMBE (MTOro 51 geno).

OPDEKTUBHOCTb 3aLLMTLI MO [T MOXHO MPOVNAKCTPUPOBATL AMarpamMmon, B KOTOPO CUHWE
cTtonbubl NokasbiBatoT 4Mcno obpalleHunin K I, a KpacHble — KONM4ecTBO pas, Korga cyn
YOOBNETBOPU NpUMeHeHKe orosopkm o M1, Takum ob6pazom, 13 51 6biio yaosnetsopeHo 20
3aaBneHnn o M1, To ecTb, B 39% cny4aes.

B 2013 rogy BAC P® ony6nvkoBan NporpeccmMBHOE Mo CBOEMY 3amMbicny VIHdbopMaLmoHHoe
nmcbMo Nel156 ¢ 0630poM cyaebHOW MpakTUKK Aen 1 pekoMeHaauMsMu o NPUMEHEHNIO
OrOBOPKKN 0 NMyGnuyHoM nopsake. AdpdekT oT VHdopmaLMoHHOro ncbma Habnogancs Ha
npoTtsXxkeHun 2014-2016 rogoB —HW 0HO 3aABNEHNE 0 HapyLLeHWM [T He 6b1N0 yA0BNETBOPEHO
cynamun. OgHako B 2017 npousoLuen 6ecnpeLeneHTHbI BCcnneck npumeHenus MM cygamn.
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VI PE3VIIBTATVBHOCTb MO MHCTARHUKAM

padmk 23: CpeaHee KONNYECTBO MHCTAHLUMK NO ropaam

2,18
1,46
1,28 1,31 1,30
1,22 I 111 I I 1,19 1,16

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

1,36

CornacHo nonoxenusam AMNK P®, 3zaseneHns o [P no KOMMeEpYecKuM crnopam
paccMatpmBaloTCsi B Tpex WHCTaHUMAX — apbuTpakHOM cyde MNepBOM  WHCTaHUMK,
apbuTparkHOM Cyfe KacCaunoHHOM MHcTaHumm 1 BepxosHoM cyae P® (0o 2014 — B BeicLuem
apbuTtpaxkHoM cyae PD).

CobpaHHble faHHble NO3BONAIOT ONPEAENUTL CPEAHEE KONMMYECTBO MHCTAHUMIA MO KaXKAoMy
rogy, KoTopoe TpeboBanock ANs PaAcCCMOTPEeHUs 3aaBneHuin o MNP,
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VI PE3VIIBTATVBHOCTb MO MHCTARHUKAM

Mpachuk 24: MpoueHT o6XXanyembIX CyAeOHbIX aKTOB

24%
1 MHCTaHUMSA Kaccauus BepxoBHas MHCTaHUUSA

Kak cnegyeT n3 npuBeOeHHOW paHee cTaTUCTukK, u3 472 3aasnenuin MNP, nogaHHbIX B
2008-2017 ropgax, 6bino ygosnetBopeHo 378 3asBnenHuin, a no 45 3aaBneHvsM cyaamu
6bIno oTkazaHo (378+45=423 peaynbTatnBHbIX Aena). [lanee, B KaccalWOHHOM MHCTaHLMM
6bino obxanoBaHo Bcero 105 onpenenexHnin apbuTpaxHbIX CyooB NEpPBOM MHCTaHLUMKW, YTO
cocTaBnseT 24% OT fen NepBon MHCTaHUMK. B To Bpems Kak O BEPXOBHOW MHCTaHLMK AOLLMO
Bcero 23 nena, nnn 5,4% ot Bcex AeN, pa3peLlleHHbIX B MepBOM MHCTaHLMN.
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VI PE3VIIBTATVBHOCTb MO MHCTARHUKAM

padmk 25: CooTHOLLEHMNE YAOBNETBOPEHHbIX U OTKa3aHHbIX 3aaBneHun MNP
MO MHCTaHUUAM

378

KoJnnin4yectBo aen

5] o LI
I ——

1 MHCTaHUMA Kaccauusa BepxoBHasi UHCTaHUMA

B YposnetBopeHo MW OTKa3aHo

[pn 3TOM, COOTHOLLEHME YAOBAETBOPEHHLIX 1 OTKa3aHHbIX 3aaBneHnn o MNP B pasHbIx
NHCTaHUMAX MOXHO MPOUNIOCTPUPOBATL CeayoLLEN AnarpaMMOi.

Kak cnegyeT n3 mpeacTaBfieHHOro rpadvka, no Mepe OBWXKeHWs Aena Mo MHCTaHUMAM,
YMEHBLLAETCA MPOLEHT YAOBNETBOPEHHbIX 3aasnerHunt MNVIP — ecnv B nepBon MHCTaHLMK
yOoBneTsopAetTca 89% BCeX 3adaBlNeHWr, B KacCauMOHHOM UHCTaHUMKM yxe nullb 61%
3adBMEHUI, a B BEPXOBHOM MHCTaHUMKM BCcero 60%.
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VI PE3VIIBTATVBHOCTb MO MHCTARHUKAM

padumk 26: MpoLeHT OKOHYaTeNbHO pa3peLlleHHbIXx 3asasneHui NMUP no nHctaHumam

® 1 uHCTaHUMA
Kaccauus
= BepxoBHasi MHCTaHLMSA

3a Becb uccneayemblin nepuon 2008-2017 (472 3asBneHwnin), no 367 3asBneHWsM fdena
3aKaH4MBaNUChb BbIHECEHMEM OMPERENEHMsa CyaOM NEPBOM MHCTaHUMM U He 06KanoBanuch
B kaccaumm (77,6% OT Bcex men); no 82 3zaseneHusaMm fena ObiNn pelleHbl Ha YpoBHe
KaccalWMOHHOM MHCTaHLUMM U He oBXxanoBanmnch B BEPXOBHOM MHCTaHUMK (17,6% OT Bcex aen);
HakoHeLll|, No 23 3aaBneHVsaM aena ObINn peLLeHbl B BEPXOBHOM MHCTaHUMK (4,8% Bcex aen).
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INTERNATIONAL ARBITRATION YEARBOOK 2017-2018!

The 11th edition of The Baker McKenzie International
. Arbitration Yearbook is now available.

i In this edition, we look at important developments in
arbitration in 45 jurisdictions over the past year, including
the continuing wave of updates to institutional rules, new
The standalone rules for investment arbitration, and revised
Baker McKenzie national laws to support the use of arbitration. We focus in
K‘rtbei:?:ttilg:aYlearbook particular on third party funding in arbitration, surveying the

law and practice on this important topic across the globe.
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