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B 2018 rogy ucnonHsetcsi 60 net Huto-Mopkckoit
KOHBEHLMW O MPU3HaHNW 1 NPUBEOEHUN B UCTONTHEHNE
MNHOCTPAaHHbIX apOUTPaKHBIX PELLEHWIA.

ApbuTpaxkHas Accoumaumns FroTOBUT K N3aHUI0 KHUTY,
NMOCBSALLEHHYHO BONPOCaM NpU3HaHns 1 NPUBULEHUSA B
UCMOJSIHEHNE WHOCTPAHHbIX PELLEHUA, OCnapuBaHus
N WCMOJSIHEHUST BHYTPEHHUX apOUTPaXKHbIX PeLLEHUIA
B Poccum un ctpaHax 6eiBwero CCCP. B usgaHue
BK/IIOYEH MOCTaTelHbIi  KOMMeHTapui K  Hbto-
I7IopKCKO|7| KOHBeHUUKN, EBponenickon KoOHBeHuun
O BHelHeToproBoM apbutpaxe 1961, AlK, MK
N 3akoHy O MeXOyHapOgHOM KOMMEPYECKOM
apbutpaxe. B kHure OygyT Takxke nNOAPOGHO
OCBeLLEeHbl OCOBEHHOCTN MPaBOBOro PerynMpoBaHns
B cTpaHax 6biBwero CCCP.

YHUKanbHOM OCOOEHHOCTbIO U3OaHUs  SABNSIETCS
NogpOOHbIA  CTAaTUCTUYECKUA aHann3 POCCUNCKNX
cynebHbIXx akToB 06 ocnapuBaHuv, MNPU3HaHUN W
NPUBESEHUN B UCTOSNIHEHNE apOUTPaXKHbIX PELLEHUIA
3a nocnegHue 10 neT.

Teepapit nepennet, 800 cTpaHuy, Tnpaxx 1000 aks.
B 2019 nnaHunpyeTca nsgaHne KHUrM Ha aHrImncKom
A3bIKE.

He ynyctuTte peknamHbie BO3MOXXHOCTN B KHUre.

The New York Convention celebrates its 60-year
anniversary this year.

To celebrate this occasion, the RAA is preparing a
commentary to the New York Convention and related
Russian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 800 pages, 1000 copies, Russian language.
An English language version will be released in 2019.

Advertise in the book.



EDITORIAL BOARD

Dmitry Artyukhov,

Ekaterina Grivnova,

Roman Zykov,

Lilia Klochenko,

Arbitration.ru, editor-in-chief

Paris baby arbitration, Paris, founder

RAA, Moscow, General secretary

RAA, Vienna, Member of the Board

Alexander Komarov,
VAVT, Moscow, Professor,
Chair to international private law

Elina Mereminskaya,
Wagemann Abogados & Ingenieros,
Santiago, Partner

Alexander Muranov,
Muranov, Chernyakov and partners

Managing partner

attorneys-at-law, Moscow,

Olena Perepelinska,
Integrites, Kyiv, Partner

Sergey Usoskin,
Double bridge law, Moscow, Partner

Steven Finizio,
WilmerHale, London, Partner

Vladimir Khvalei,
RAA, Moscow, Chairman of the Board

Natalia Holm,
Stockholm, Independent legal advisor

Alexander Khrapoutsky,
SBH attorneys-at-law, Minsk, Partner

' RUSSIAN
ARBITRATION
ASSOCIATION

KypHan Arbitration.ru

Ne3, Hos16pB 2018

Yupeaureb u u3gaTelib:

ApOuTpaxHast Accoranyst

Anpec yupeaureisi M M3IATeNS:

115191, Mocksa, Poccus,

JlyxoBckoii nepeyisiok 17, cTp. 12, atax 4
+7(495) 201 29 59

Ha o6a0xke: «IToxoxneHust OpaBoro cosmata IllIBeiika», pparMeHT OTKPBITKH, WL,
W. M. CemenoBa. M.: «CoBeTcKHUiA XynOKXKHUK», 1975 T.
Cover image: The Good Soldier Svejk, fragment of a postcard, illus. by I.M. Semen-

ov. Moscow, “Soviet artist”, 1975.

I'maBHBIN penakTop:
Jmutpuii ApTioxoB
editor@arbitrations.ru
ACCHUCTEHT peIaKIIuu:
Hpuna CrpenkoBckas
KoppekTop:

Tarbana JleBunkas

BospacTtHoe orpanudeHve 16+.

Mhuenue pedakuyuu modxcem He cosnadams

¢ MHeHuem aemopos. M3danue sgasiemcs
ungopmayuonuvim. OnyoauxkoeanHvle

6 U30aHUU 3aKOHOOAMeNbHble AKMbL,
peuuerus cyoos u opyaue ropuduvecKkue
OQOKYMEHMbL MO2YM USMEHSIMbCA U O0AHCHbL
OblMmb 3anpouleHbl epe3 cOOmeemcmeyouue
UHCIMUMYMbL U 6e00MCMea.

December 2018, N24 | 3



CONTENTS

3 EDITORIAL BOARD

5 OTPEOAKLNA
Vladimir Khvalei, Russian Arbitration Association,
JAmumpuii Apmioxoe, 2naeHuili pedakmop Arbitration.ru

N INTERVIEVV |

6 INTERVIEW WITH GARY BORN
Alexandra Shmarko, Baker McKenzie

N BOOK REVIEW |
12 INTERNATIONAL COMMERCIAL ARBITRATION TEXTBOOK

EEE ANALYTICS

14 INTRODUCING THE YOUNG CONTENDER - THE PRAGUE RULES

Artem Doudko, FCIArb, Partner and Head of Russia & CIS Disputes at Osborne Clarke LLP,
Member of the Prague Rules Working Group
Olena Golovtchouk, Associate at Osborne Clarke LLP

18 WHY THE PRAGUE RULES MAY BE NEEDED?

Andrey Panov, Senior Associate at Norton Rose Fulbright, Moscow, Member of the Prague Rules Working Group
22 THE PRAGUE RULES - SPIRIT AND SCOPE OF APPLICATION

Vladimir Khvalei, Partner at Baker McKenzie, Moscow, Member of the Prague Rules Working Group

30 ARBITRATION IN THE CZECH REPUBLIC

Prof. Dr. Alexander J. Bélohldvek, Attorney-at-Law in Prague, Vice-President of the International Arbitration Court
of the Czech Commodity Exchange

34 CZECH REPUBLIC. ARBITRATION LEGISLATION AND CASES
Martin Hrodek, Kristina Bartoskovd, Baker McKenzie, Prague

38 DIGITAL EVIDENCE IN INTERNATIONAL COMMERCIAL ARBITRATION:
HIGH TIME OR HIGH HOPES?

Veronika Pavlovskaya, Chief Coordinator at Young ADR-Belarus, Junior Associate at Arzinger & Partners, Minsk
42 ROLE OF AN EXPERT IN INTERNATIONAL ARBITRATION: A GOOD STORYTELLER?
Anthony Charlton, Jana Jandova, Deloitte Finance France

E AHAJTUTUKA

44 APBUTPAXKHASA PEGOPMA B YKPAUHE: O630P OCHOBHbIX MU3MEHEHUI!
EneHa NepenenuHckas, INTEGRITES, Kues, napmHep

59 MEXXOYHAPOOHbIE MHBECTULIMOHHbLIE CNOPbI B EBPOMEMCKOM CORO3E: MOCNAEAHUE TEHAEHLIMU
Mapus lNMyyuHa, BepoHuka Tumodpeesa, Freshfields Bruckhaus Deringer, Napuc

67 AOBOKATCKAA NMPUBUNEIMNA N BHYTPEHHEE PACCJIEOOBAHUE: BbIiTb UJ1U HE BbITb
ExamepuHa pueHoea, Paris Baby Arbitration, npeaudeHm, lNapuxc

El HOBOCT/ I
49 POCT U3AOAYUN MEXXAYHAPOOAHOIO KOMMEPYECKOIO APBUTPAXKA B NATUHCKOW AMEPUKE
InuHa MepemuHckas, napmHep Wagemann Abogados & Ingenieros, Hunu

I VIHTEPBbKO |
53 MYT-KOPTbl: OCOBEHHbI MUP

AnekcaHopa LLImapko, topucm, Baker McKenzie

Muxaun KanuHuH, ropucm, Norton Rose Fulbright
I AHOHC K
71 MEXXOYHAPOOHbLIN KOMMEPYECKUIN APEUTPAXK, YYEBHUK
72 IV KOHKYPC PAA MO APBUTPAXKY OHJTIAH
74 RAA UPCOMING EVENTS

4 | Arbitration.ru



OT PEOAKLINN

!

«ToBapuiu! PeBoonusi, 0 HEOOXOAMMOCTH KOTOPOl BCe BpeMsI TOBOPWIIN OOJIBIIEBUKH, CBEPIINAIACH!»
31U ciaoBa, Kotopble JIeHnH nmpousHec 101 rox Ha3am, Kak HeJIb3s JIydllle MOAXOAAT K COOBITUIO, KOTOPOE
npousoiinetr B Ilpare 14 nekadps 2018 roma. B atoT meHps OyayT moamnucaHbl «[IpaBuia adheKTuBHON
OpraHu3aluy Mpolecca B MeXXIyHapoIHOM apOouTpaxe», 6ojee u3BeCTHbIE Kak I1paxkckue mpaBuia.

HMnes storo mokymMeHTa pomwiach 12 nekadpst 2014 roma Bo BpeMs INPOBEACHUS B YEIICKOM CTOJUIIE
ouepenHoro cemuHapa ICC Advanced Arbitration Academy. ITpUSATHBIN y>KWH TTepele B XKapKylo JUCKYCCHIO
0 TOM, TTOYEMY TTpY apOUTpake MeX Ty KOMITAaHUSIMU U3 CTPaH KOHTUHEHTAIbHOTO ITpaBa Hy>KHO NCIOJIb30BaTh
ITpaBuna IBA mo nojgy4eHHI0 10Ka3aTeabCTB (KOTOPhIE HECYT B ce0€ TaKKe MpoliecCyalbHbIE YePThI O0IIETO
MpaBa, KakK pacKpbhITUE N0Ka3aTebCTB, MUCbMEHHbBIC CBUIETEILCKUE TMOKa3aHWS U Ipodee). B KauecTse
OTHOI M3 IPUYMH CITOPSIIIME HAa3BAJIM OTCYTCTBUE AJIbTEPHATUBHBIX PABUJI MOJYYEHUS JTOKA3aTETbCTB.

HMmeHHO Toraa rpyIia MoOJoabIX «OyHTapeli» U pellinia HayaTh padboTy, KOTopas IMpoaoJKalach YeThipe
ToJla 1 YK€ COBCEM CKOPO YBEHYAETCSI TOPXKECTBEHHBIM NoanucaHueM ITpaxkcKux rmpaBui.

Viva Prague! Prague Rules!

Vladimir Khvalei
Russian Arbitration Association,
Chairman of the Board

AMuTtpunii ApTIoXoB,
rnaBHbIM pegakTop Arbitration.ru

“And trials like this can last a long time, especially the ones that have been coming up lately.” These lines
from the novel “The Trial” were written by Franz Kafka in 1925 in Prague, where the gloomy story of the
work unfolds. However, over the past 100 years, Prague has changed a lot. Now, this city is not the scene of
surrealistic (or too realistic) novels, but a location for filming dynamic Hollywood (and even Bollywood)
movies. The good-natured and relaxed atmosphere of the city attracts tourists from all over the world.

Nowadays, both judicial and arbitration proceedings are changing. They are being improved not to resemble
the nightmare described by Kafka. The Prague Rules, the focus of this issue, are one of the steps in this evo-
lution. “The Prague Rules on the Efficient Conduct of Proceedings in International Arbitration” (the official
name of the Prague Rules) provide for a more active role for arbitral tribunals in managing proceedings. Their
use should help the parties and the tribunal resolve the matter quickly and cost efficiently. The authors, who are
members of the Working Group on the Prague Rules, will explain how exactly: the reasoning behind the Rules,
their peculiarities and the implications of their use. The fourth issue of the magazine offers an interesting read.

... Cities change, rules change and life itself changes. Soon, the calendar date will change to 2019. And in
the midst of the shortest and darkest days comes the bright feast of Christmas. Our editorial board sincerely
wishes you a happy festive period. May the New Year bring positive changes to your life! Strive for them.
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INTERVIEW WITH
GARY BORN

Alexandra Shmarko,
Baker McKenzie
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“I think that it is necessary to carefully consider whether
the reform afforded in this case does not substitute a
worse regime for the disease that it attempts to cure”.

Gary Born is the partner of WilmerHale and the chair of the Interna-
tional Arbitration Practice Group of the Firm. Mr. Born is widely re-
garded as the world’s preeminent authority on international commer-
cial arbitration and international litigation. He has been ranked for
the past 20 years as one of the world’s leading international arbitra-
tion practitioners and the leading arbitration practitioner in London.

Mr. Born has participated in more than 600 international arbitrations,
including four of the largest ICC arbitrations and several of the most
significant ad hoc arbitrations in recent history. Mr. Born is uniform-
ly ranked by Euromoney, Chambers, Legal500 and Global Counsel as
one of the leading practitioners in the field. He is one of only two
lawyers in the world, and the only lawyer in London, to receive global
“starred” status in Chambers rankings for international arbitration.




Mr. Born heads the firm’s 70-person international
arbitration group, which is based in London and
integrated with related practices in our New York,
Washington, Berlin and Brussels offices. Mr. Born
has represented European, US, Asian and other
companies in arbitrations under all leading insti-
tutional rules (ICC, LCIA, AAA, Vienna, Stockholm,
ICSID) and in ad hoc arbitrations in all leading in-
ternational seats (London, Paris, Geneva/Zurich,
Vienna, Stockholm, New York, Washington, Singa-
pore). He has particular experience in joint venture,
investor-state, M&A, investment banking and oth-
er financial services, project finance, energy, oil and
gas, intellectual property and insurance disputes.

Mr. Born also sits as arbitrator (presiding arbitrator,
sole arbitrator and co-arbitrator). He has served as
arbitrator in more than 175 institutional and ad hoc
arbitrations.

AS: When did you decide to go down the path of
international arbitration? What was the crossroad
in your life?

GB: It was when I did my first arbitration. There was
no international arbitration course on offer when I
went to law school (even though most law schools now
have a good international arbitration programme), and
thus I had very little idea what international arbitra-
tion was. My first arbitration came when, early in my
career I had the opportunity to represent Greenpeace,
the environmental protest group. Greenpeace had a
potential claim against the Republic of France for hav-
ing attached and sunk their protest ship, the “Rainbow

INTERVIEW WITH GARY BORN |
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Warrior”, at the Port of Auckland in New Zealand.
The client did not know where exactly they should
look for relief. The New Zealand courts were far away,
the issues of state immunity were formidable, and the
French courts were not particularly attractive for ob-
vious reasons. As a consequence, Greenpeace decided
to try to resolve its dispute in international arbitration,
and the French Republic was eager to do so as well.
‘We negotiated an international arbitration agreement,
the principle issue of which was the responsibility of
France for, what they called, the incident in the Auck-
land harbour in June 1986. During those negotiations
and the proceedings in my first arbitration case, I fell
in love with international arbitration. It was love at first
sight; the attraction was in the use of neutral means of
dispute resolution to solve the most complicated, even
the most sensitive type of, dispute between bitterly ad-
verse parties. I fell in love with that.

AS: What was the outcome of your first interna-
tional arbitration case?

GB: The outcome was good. It is not a secret and
has been published by the press. There was an award
of USD 8 million rendered by the arbitral tribunal,
Prof. Claude Reymond, Sir Owen Woodhouse and
Prof. Francoise Terre, in favour of the claimant,
Greenpeace. This amount was more than enough to
buy a brand new “Rainbow Warrior II,” which ena-
bled Greenpeace to resume their protest voyages in
the South Pacific ocean.

AS: We have just discussed your first case. But did
you have any person in your life who inspired and
motivated you to go into arbitration? Was there
somebody who inspired you and told you, “Mr.
Born, it is going to be interesting, it is going to be
adventurous”?

GB: Well, T have always been motivated by adven-
tures. Perhaps, the person that was responsible for this
motivation was the President of the State of Eritrea at
the time of the arbitration proceedings against the Re-
public of Yemen in which I represented Eritrea. This
was my second major arbitration case. Eritrea had a
dispute over the chain of islands in the Southern end
of the Red Sea (“Zugar-Hanish Islands”). The dis-
pute was between Eritrea, on one side of the Red Sea,
and Yemen, on the other side. The islands lay between

December 2018, N2 4 | 7
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them. The President of Eritrea wanted us to assist him
in ensuring that the islands remained available to the
people of Eritrea who had used them since time im-
memorial. This case was one of great political sensi-
tivity and had international ramifications, as the res-
olution of this dispute between these sovereign states
about islands would affect world peace and peace in
the region. The opportunity to work on a case such as
this was both an exciting adventure and, at that time, a
worthy cause which also cut my heart.

AS: In practical terms, Counsel in arbitration pro-
ceedings frequently deal with the tricky problem
of properly citing and quoting the legal authority
that has been authored by one of the arbitrators
in the panel. How do you feel about this? What
is your reaction when Counsel in the proceedings
cites your work?

GB: This must be looked at from multiple perspec-
tives - from the perspective when I am sitting in the
arbitral tribunal or, alternatively, I am Counsel or

8 | Arbitration.ru
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opposing Counsel in the case or an expert witness.
There is an old European saying that, when a man
or woman writes a book, he or she gives a gift to his
or her greatest enemies. I think that’s true. Writing
a book on international arbitration or any aspect of
international law is a gift to others because, although
you can’t credibly cite it, other people are free to cite
your writing against you in proceedings. My own
view is that my books (I don’t know about other peo-
ple’s books) are first drafts.. even if the book is the
second edition of “International Commercial Arbi-
tration”. In the introduction to my book, I admit that
there may be mistakes in it; I am right that there are
mistakes there. When I see my books cited to me and
treated as someone else’s work, it is not as if I wrote
it, but as if someone else wrote it, and I do not treat
it any differently from any other authority. Perhaps
I am a little more sceptical about it. The important
point is that it does not either offend me or impress
me or disturb me if Counsel cites my book; there is no
difference between citing it or someone else’s work.

o

4
g
e,
{ /
&
¥
L




AS: Moving forward to your Asian experience:
currently, most Russian companies, especially cor-
porations with state participation, tend to change
their standard arbitration clauses and refer their
disputes to Asian dispute resolution centres. Be-
ing the President of the SIAC, have you noticed
the increasing role of Asian arbitration for Europe-
an counterparties and probably in cases involving
Russian parties?

GB: Over the last 5-10 years, a very dramatic increase
in the SIAC’s caseload has been observed. The case-
load at SIAC last year increased by 35% to 450 cases a
year - that’s more than double any other institution in
the region. SIAC sees itself as a global arbitral institu-
tion in competition with th e ICC. SIAC has a global
reach and attempts to provide services and administer
arbitrations in a way that is at the forefront of current
international practices. SIAC has adopted procedur-
al innovations - such as expedited procedure, emer-
gency arbitration, and now early dismissal — which
other institutions here in this region, SCC and ICC,
also subsequently adopted. SIAC also has a multilin-
gual secretariat, including Russian speakers and Rus-
sian-qualified lawyers, which enables us to adminis-
ter cases that come from all over the world.

INTERVIEW WITH GARY BORN |
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AS: Moving back to Russia, the reform of the Rus-
sian arbitration legislation came into force on 1
September 2016. Now, if an arbitration institution
wants to administer arbitration of disputes sited
in Russia, such an institution is obliged to receive
permission from the Russian government to do so.
This condition is also obligatory for foreign arbi-
tration institutions administering cases in Russia,
otherwise the awards rendered in arbitrations ad-
ministered by such arbitration institutions will be
considered as awards of ad hoc arbitral tribunals.
What is your opinion about the compulsory regis-
tration of institutions and obtaining a license from
the government for dispute resolution?

GB: I do not know much about the history of arbitra-
tion, including “pocket” arbitration courts, in Russia;
thus, I cannot comment on particular experiences in
the past. I do think that, as a general principle, the
UNCITRAL Model Law provides very good tools,
internationally tested and accepted, for dealing with
arbitral institutions and arbitral tribunals that lack in-
dependence and impartiality. In particular, the Model
Law provides mechanisms both for removing arbitra-
tors who lack independence and impartiality, and for
annulling or denying recognition and enforcement of

December 2018, N24 | 9



INTERVIEW |

arbitral awards that are made by institutions that are
not independent or impartial or by tribunals that lack
independence. My own view is that these mechanisms
provide a calibrated and sensitive means of dealing
with the issues related to independence and impartial-
ity in international arbitration. I am skeptical about
most broader legislative efforts to address this prob-
lem, including, particularly, a registration requirement
for arbitral institutions. Most other countries do not
have similar requirements and I worry that in this case
the cure is worse than the disease. If you already have
mechanisms to deal with arbitration that is not impar-
tial, then what is actually being accomplished by im-
posing the registration requirement? There is also the
ancient phrase, “who will watch the guards?” What is
the result of the registration process - does it produce
arbitral institutions that provide the guarantees of im-
partiality and independence or does it create additional
risks of that sort through its very existence in individu-
al states? I also worry about the effect internationally
of individual countries deciding that they do not want
particular categories of disputes to be subject to inter-

10 | Arbitration.ru
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national arbitration, instead only to be subject to insti-
tutions which they approve and register. This seems to
me to raise more concerns about the independence and
impartiality pf arbitral institutions than those that lay at
the roots of this reform. I think that the reform is guid-
ed by good intentions but, on the other hand, it is often
said that the path to hell is paved with good intentions.
1 think that it is necessary to carefully consider whether
the reform afforded in this case does not substitute a
worse regime for the disease that it attempts to cure.

AS: We have a very sensitive problem regarding
the appointment of Russian arbitrators: if we have
a look at the ICC statistics for 2017, we have 7
appointments and confirmations of Russian ar-
bitrators in total, 219 for UK arbitrators, 141 for
French arbitrators and 116 for Swiss arbitrators.
Why, in your opinion, are Russian arbitrators ap-
pointed in so few cases?

GB: Actually I am not sure about the complete answer
to this question, but I do have a few observations. One
is because of the language. The most common lan-
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guages used in ICC arbitrations are English, French
and Spanish. One would have to ask how many Rus-
sian arbitrators are able to conduct an arbitral pro-
ceeding comfortably in these languages. Maybe the
existing pool of Russian arbitrators able to conduct ar-
bitrations in those languages is more limited than what
you would see in the UK, France and Switzerland.
That is part of the explanation. Another part of the ex-
planation would be to question to what extent Russian
practitioners, who are qualified in the law of the juris-
dictions that are frequently used in ICC arbitrations.
Now we know, of course, that ICC arbitrations, like
SIAC arbitrations, frequently involve disputes under
many substantive laws, but the most frequently used
substantive laws are English, Swiss, French, some US
or other European continental, Asian or other laws. I
think the question is, how many of the credible Rus-
sian candidates would be qualified in the laws of one
of those particular jurisdictions? To some extent, this
may be generational - if you look at Russian lawyers
who are younger than 45 years of age, you would find
a substantial number of lawyers who are qualified in
New York, London and some European jurisdictions
and would, therefore, be quite credible candidates, but
the ICC is probably not appointing a lot of people at

INTERVIEW WITH GARY BORN |

INTERVIEW

that age as arbitrators. Third, I think, in a way, that
Russia’s economic and commercial strength plays
against it in this particular aspect of the international
arbitration process. When the ICC comes to appoint-
ing arbitrators, they will look for neutrality in the arbi-
trator and, just as you do not see a lot of US and Chi-
nese names in the ICC figures, so you do not see a lot
of Russian names. I think all of those factors go part of
the way towards explaining the small number of Rus-
sian arbitrators. However, at present, although these
factors may (or may not) explain, to a small extent, the
difference between 7 and 219 appointments and con-
firmations, we cannot know for sure, but there is surely
some additional reason for the great difference in the
figures. I think part of it is that Russia is a new entrant
and new entrants need to prove themselves. Therefore,
I think there is an inevitable process in which the new
younger generation will become better known or well-
known, and it is something that it is very hard for the
older generation to do in the time available to them.
Whether I am right or not is something that we can
test, but we will have to wait to see whether, when you
or an associate of yours are conducting this interview
in 10 or 15 years, you will be dealing with different sta-
tistics. My sense is that you will be.
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BOOK REVIEW | ARBITRATION TEXTBOOK

INTERNATIONAL COMMERCIAL
ARBITRATION TEXTBOOK

BHUBAHOTEKA HiYPHANA

TPETEHUCKUH
cyj

ME&AYHAPOJAHBIN
KOMMEPUYECKUH
APBUTPAN

Tocusugaeren npodeccopy Barepiso Abpasonsay Myenny

24 Edition

ed. Oleg Skvortsov,
Mikhail Savranskiy,
Gleb Sevastianov

ISBN 978-5-9036-9208-8
ISBN 978-5-8354-1452-9
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This textbook is dedicated to the memory of Valery
Musin, a distinguished Russian scholar, teacher
and lawyer, Corresponding Member of the Russian
Academy of Sciences, Doctor of Law, Professor and
Head of the Civil Process Department of the St. Pe-
tersburg State University.

It is a revised and supplemented edition of the
International Commercial Arbitration textbook (ed.
Valery Musin, Oleg Skvortsov - St. Petersburg: Ar-
bitration Court Journal Editorial Board (NPO); Mos-
cow, Infotropic Media, 2012; (Library of the Arbitra-
tion Court Journal, issue 5).

A group of distinguished researchers and prac-
titioners from Russia and other countries, many of
which possess considerable experience in interna-
tional arbitration, have contributed to this textbook.

This book examines general provisions on inter-
national commercial arbitration and its distinctions
from related legal institutions, the main theoretical
problems and the system of regulation of internation-
al arbitration, the issues of arbitration agreement and
arbitrability, provisions on the arbitration procedure,
acts adopted by international arbitration courts, is-
sues of assistance and control of courts in the sphere
of arbitration.

The second edition has been revised significantly
to reflect the new arbitration legislation passed in a
number of countries and the renewal of arbitration
regulations of many lead arbitration centers. The sec-
ond edition is also supplemented with new material,
which, among other things, provides an overview of
the history of international commercial arbitration
and highlights issues of arbitrability of certain cate-
gories of disputes, issues concerning the status of an
arbitration institution and parties to international ar-
bitration, the peculiarities of ad hoc arbitration, the
features of evidence in international arbitration, the
problem of arbitration costs, the regulation of inter-
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national arbitration in some foreign jurisdictions, lawyers, arbitrators, judges, and all those who want to
and problems and trends in the development of mod-  expand their knowledge in international arbitration.

ern international arbitration. To purchase the book, please contact
This book is a recommended purchase for under- www.arbitrage.spb.ru/mag/index.php
graduate and postgraduate students and university E-mail: arbitrage@nm.ru; svgleb@mail.ru

tutors of law and economics, advocates, corporate +7-812-597-62-81; +7-911-795-20-10
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INTRODUCING THE YOUNG
CONTENDER - THE PRAGUE RULES

First published by The Ukrainian Journal of Business Law

he importance of international arbi-

I tration in resolving international com-
mercial disputes is evidenced by its

wide use and popularity. The cornerstone of
success for international commercial arbi-
tration is the consensual nature of such pro-
ceedings. When it comes to the conduct of
arbitration proceedings, the procedure can
be customised to fit the intricacies of every
single case. At least that is the theory. In re-
ality, in many of the cases, the procedure has

Artem Doudko, Olena Golovtchouk, become standardised to the extent that there
FCIArb, Partner and Head  Associate at Osborne is very little variation even if both parties are
of Russia & CIS Disputes Clarke LLP represented by skilled arbitration practitio-
at Osborne Clarke LLP, ners and the arbitral tribunal is robust and
Member of the Prague experienced. The institutional rules provide a
Rules Working Group solid framework and intentionally do not go
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into the details of procedure that could be custom-
ised. This is left to parties to agree once a dispute is
started and usually results in a reference to the IBA
Rules on the Taking of Evidence in International Ar-
bitration (the “IBA Rules”).

The IBA Rules, which were first adopted in 1989
and updated last in 2010, have become the widely ac-
cepted foundation for procedures for the taking of ev-
idence in international commercial arbitrations. The
2015 QMUL Survey confirmed that the IBA Rules
were the most “widely known, the most frequently used
and highly rated”. A report by the IBA of September
2016 shows that the IBA Rules are regularly referenced
in both common law and civil law jurisdictions (with
72% of arbitrations in England, 62% in France, and
56% in the USA). The parties and tribunals now wide-
ly use the IBA Rules as the default. The key reason
for this is a lack of any viable alternative set of rules or
guidance for parties or tribunals to choose from. The
IBA Rules are a great tool in arbitration proceedings,
and definitely fill a gap, but they are not necessarily
appropriate in every single dispute.

In circumstances of such a lack of viable alterna-
tives, the idea for an alternative set of rules was born
following an arbitration event which took place in
Prague a few years ago. A working group was estab-
lished to see if an alternative set of rules was viable.
The working group carried out a survey of respond-
ents from 30 different countries and a study of 14
sets of leading institutional rules. The results of the
survey confirmed the viability of an alternative set
of rules and the study served as the basis for the first
draft of the new rules, which were called “ The Prague
Rules” to commemorate the place where the idea for
the rules was first discussed. The draft of the Prague
Rules has been updated a number of times by the
working group (which has also increased in size over
time) with the aim of formally launching the first of-
ficial version of the Prague Rules at an upcoming ar-
bitration event in Prague on 14 December 2018.

Only time will tell whether The Prague Rules will
prove successful and will be seen to be used by the ar-
bitration community in appropriate cases. However,
it is essential to understand the proposition offered
by The Prague Rules and the ways in which they are
offering an alternative before reaching any conclu-

ANALYTICS

sions. This article aims to provide an overview of the
current offering proposed by The Prague Rules.

The Prague Rules - what is on offer?

The preamble to The Prague Rules provides an im-
portant insight into the intentions of the authors of
these new rules. It clearly states that the rules are not
there to replace the various institutional rules but are
designed to supplement the procedure to be agreed
by parties and/or applied by arbitral tribunals. Par-
ties and arbitral tribunals are free to decide whether
to apply The Prague Rules as a binding document
or as guidelines and may pick and choose the parts
of the rules they wish to apply and the stage/s of the
proceedings that they wish to apply the rules to. The
rules can also be modified, if so desired.

A key aim of the authors, which can be tracked
throughout the various provisions of the rules, is the
desire to encourage and provide the power for tribu-
nals to take a more active role in procedural manage-
ment of disputes with the aim of reducing the time
and costs of proceedings. Passive tribunals have been
an aspect of arbitration that has been subject to criti-
cism in recent years as a reason for arbitral proceed-
ings being expensive and taking a long time. Parties,
when faced with a dispute usually ask “how much will
it cost” and “how long will it take” . Often, particular-
ly in lower value disputes, the question of the costs
involved becomes determinative of whether a party
proceeds.

If parties chose to refer to The Prague Rules in
their dispute and the arbitral tribunal felt empow-
ered by these rules to take a more proactive and more
robust role, the costs of an arbitration could be re-
duced. An obvious question that arises is “what is
preventing arbitral tribunals from being more proactive
without reference to The Prague Rules?”. There may
be a number of reasons for this, but one such reason
could be the arbitrators’ fear of challenge. Perhaps,
being able to refer to a specific set of rules that parties
have agreed upon would assist the arbitrators in being
more proactive.
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Early comments on some
of the draft rules

Currently, The Prague Rules have twelve articles,
which address various aspects of the conduct of arbi-
tration proceedings, such as fact-finding; documen-
tary evidence; fact witnesses; experts; iura novit curia;
the hearing; and assistance in amicable settlement.

The Prague Rules empower and encourage arbi-
tral tribunals to get actively involved in the process of
investigating facts, evaluating the evidence of a case
and its management. There are two features of The
Prague Rules that clearly differentiate them from
IBA Rules: 1) a focus on “avoidfing] extensive pro-
duction of documents, including any form of e-disco-
very”; 2) an opportunity for the tribunal to play a role
in the parties’ efforts aimed at reaching an amicable
settlement.

Proactive tribunal

Atrticle 2 of The Prague Rules addresses the tribunal’s
proactive role. The tribunal has to hold a case man-
agement conference as soon as possible after receiv-
ing the case file. The tribunal is expected to clarify
with the parties their respective positions with regard
to: the facts that are in dispute and those that are un-
disputed; the relief sought by the parties; and the le-
gal grounds on which the parties base their positions.
The tribunal is free to share with the parties the tri-
bunal’s preliminary views about any of the following;:
“the burden of proof or the relief sought, the disputed
issues, and the weight and relevance of evidence sub-
mitted by the Parties” It is stated in The Prague Rules
that such an expression of preliminary views is not
to be considered as evidence of the tribunal’s lack of
independence or impartiality, or constitute a ground
for disqualification.

It is clear that this section of The Prague Rules is
phrased in such a way so as to be able to provide a
willing tribunal a legitimate basis for acting in a more
proactive way. However, it is interesting to note that
The Prague Rules do not go further and require the
tribunal to be more proactive.

16 | Arbitration.ru
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Document production

Document production or some form of ‘discovery’
has become a significant aspect of international dis-
putes, both in terms of prominence as a step in the
proceedings and in terms of the costs involved. This
is despite the fact that historically this was a concept
used only in common law jurisdictions and foreign to
civil law countries. Even though it is difficult today
for parties to argue against a total ban on production
of documents, the extent of production of document
is usually an area of major dispute between the parties
in international arbitrations. Most major institutional
rules applicable to international arbitration do not ad-
dress the issue of document production. In theory, the
silence of institutional rules on this subject is intended
to show possible flexibility and should not be regard-
ed as an unspoken presumption in favour of one ap-
proach over another. In practice, as mentioned, this
gap is filled in the majority of cases by IBA Rules.

The stated aim of IBA Rules was to prevent expen-
sive American or English — style discovery in inter-
national arbitrations. IBA Rules provide that a party
may request a specific document or a “narrow and
specific requested category of documents” (Article 3
(3) of the IBA Rules). In practice, requests for docu-
ments are often voluminous and lack specificity. Par-
ties usually exchange lengthy requests for categories
of documents to be presented, including by way of
e-discovery. Parties have the opportunity to provide
objections to various requests on the basis of propor-
tionality, privilege and other reasons for objections
set out in the IBA Rules. The requests, objections
and the tribunal’s ultimate decisions are usually set
out in what is known as a “Redfern Schedule”. It is
not unusual to have parties accusing each other of
using the document production phase of the pro-
ceeding as a “fishing expedition” in an attempt to try
to find evidence for new, previously unknown, argu-
ments rather than achieving the legitimate purpose of
the exercise.

Under The Prague Rules production of docu-
ments, including any form of e-discovery, is intend-
ed to be a much more limited exercise, with a clearly
stated aim of avoiding extensive production of docu-
ments. Pursuant to Article 4.3 of The Prague Rules,
a party can only request production of specific doc-
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uments. This appears to exclude the opportunity to
make requests in respect of a category of documents.
This type of limitation will most likely work well in
smaller cases and result in cost savings.

However, the reduction in the production of doc-
uments may result in tribunals reaching decisions
without all of the relevant evidence being in front of
them, which may be particularly unfair in circum-
stances where only one party has access to relevant
documents. Thus, it is important that limits on doc-
ument production are reasonable. Such limits and/or
ground rules are even more critical for any exercises of
electronic document production. Where a complete
ban on e-discovery, as proposed by The Prague Rules,
may not be appropriate, the parties and tribunals may
find helpful guidance in the Chartered Institute of Ar-
bitrators’ Protocol for E-disclosure in Arbitration (the
“CIArb Protocol”)°. This CIArb Protocol encourages
parties to agree on an appropriate scope and procedure
in dealing with e-discovery (using any relevant tools,
which may reduce the cost and burden of the exercise,
limiting disclosure by category, date range or custodi-
an). The reference to the use of relevant tools is par-
ticularly important in light of the ever-growing num-
ber and sophistication of specialised software tools
being developed for these types of exercises. With the
continued growth use of artificial intelligence and big
data for such tasks, it is likely that there will be signif-
icant increases in efficiencies, which ought to reduce
costs without having a detrimental effect on the ulti-
mate completeness of evidence available to tribunals.

Amicable settlement of disputes

The Prague Rules mandate the tribunal to facilitate
the amicable settlement of disputes between the par-
ties, and provide a number of options for achieving
this. While it may be generally inconceivable for a
“common law” arbitrator to initiate facilitation of
settlement, a “civil law” arbitrator will most likely be
comfortable encouraging parties’ discussions to set-
tle the case. According to Article 9.2 of The Prague
Rules, the arbitral tribunal can give preliminary views
with regard to the respective positions of the parties.
The parties should not consider these preliminary
views by the tribunal as a pre-judgment.
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According to Articles 9.3 — 9.4 of The Prague
Rules, when permissible under the lex arbitri and
upon the written consent of all parties, the arbitral
tribunal or any of its members may act as a mediator
in the dispute. Furthermore, if the mediation does
not result in settlement, the person previously acting
as mediator may continue to act as arbitrator subject
to written consent from all parties.

Mediation is a legitimate ADR procedure allow-
ing for a quick and inexpensive route to resolving
disputes. However, there are some significant risks
that arise from situations where the same person acts
both as arbitrator and mediator in the same dispute.
One of the key risks arises from the fact that the cor-
nerstone of the mediation procedure is the process
whereby a party is able to provide the mediator with
confidential information that is not shared with the
other party. It is the mediator’s knowledge of such
confidential information from both parties that usu-
ally allows the mediator to guide the parties to an
amicable settlement. The above process is contrary
to the principles of arbitration, where a party is pro-
hibited from communicating with an arbitrator with-
out the other party’s knowledge. At the very least the
parties would have to be very cautious if choosing to
proceed with mediation as available under the Prague
Rules.

Conclusion

It is evident that the idea behind The Prague Rules
to create an alternative set of rules for dealing with
certain aspects of the conduct of arbitration is a good
one. The advantages of a more proactive arbitral tri-
bunal are difficult to argue against. In theory, some of
the other provisions should also be able to find cas-
es where they will be able to have a positive impact.
However, whether The Prague Rules achieve the
aims of their authors of making arbitration more effi-
cient remains to be seen. It depends a lot on whether
parties agree on the inclusion of The Prague Rules
in actual cases. It will also be interesting to see how
The Prague Rules develop and change over time, and
whether at some point they will grow to be as widely
used and considered as the IBA Rules. The authors of
this article are keeping an open mind.
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WHY THE PRAGUE RULES
MAY BE NEEDED?

A version of this article was first published by Practical Law on the Practical Law Arbitration blog

very early on. Since then, there have been a number of
revisions with updated drafts being published. This was
perhaps one of the reasons why they attracted so much atten-
tion (primarily in the form of criticism) from the arbitration
community. With one final revision of the text to go and with
the launch of the Prague Rules scheduled for 14 December
2018 in Prague, it may be a good time to look at why they may
be needed.
Being a co-chair of the working group on the Prague Rules
and having been heavily involved in their drafting, I am of

The so-called Prague Rules were published in draft form

Andrey Panov, course not independent and impartial. However, the views ex-
Senior Associate at Norton Rose pressed in this blog are my own and do not necessarily reflect
Fulbright, Moscow, Member of the position of the working group or any of its members.

the Prague Rules Working Group
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Rationale behind the Prague Rules

The Prague Rules are rules on efficient conduct of pro-
ceedings in international arbitration. While originally
intended as rules on the taking of evidence based on
the inquisitorial model, the project later evolved to in-
clude other case management techniques, including,
for example, settlement facilitation by arbitrators.

The drafters never intended to come up with some-
thing unheard of or innovative. Indeed, the model
proposed by the Prague Rules is largely based on the
civil law procedural tradition and the way arbitral
proceedings are conducted in non-common law ju-
risdictions. The techniques gathered in the rules will
be familiar to many non-civil law arbitration prac-
titioners as well. The Prague Rules simply put these
techniques together in one document.

Neither were the Prague Rules intended to replace
the IBA Rules on the Taking of Evidence in Interna-
tional Arbitration 2010 or suggest a better way of or-
ganising and conducting an arbitration. Why, then,
would they be needed in the first place?

Time and again we hear user complaints that ar-
bitration has become too costly, too lengthy and too
procedural; that it has lost its flexibility, at least in
part because there are some mainstream default pro-
ceedings often assumed by arbitrators and counsel.
The mainstream international arbitration is a very
much counsel-driven process, based significantly on
the common law adversarial procedural tradition.
Sometimes this is appropriate, when the case is com-
plex, fact-heavy and has a lot at stake. Oftentimes,
this turns into an unbearable burden to the parties,
who do not want to spend years and millions of US
dollars on the resolution of their commercial dispute.

Arbitral institutions have sought to address this by
introducing expedited proceedings, which are intend-
ed for smaller disputes. But, in reality, larger cases
may be simple and relatively straightforward.

I would suggest that two things are needed in or-
der to enhance efficiency of arbitration proceedings
and ensure a bright future for arbitration as a dispute
resolution method. The first is to embrace flexibility.
To do so, arbitrators and party counsel must always
carefully and with an open mind think about what
procedure is appropriate and necessary for the res-
olution of a particular dispute. This means not com-
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mencing the proceedings with the standard form PO1
in mind. It also means embracing other legal cultures
and procedural techniques, which may be foreign to
the arbitrators’ home jurisdictions. Just as civil law
trained arbitration practitioners embraced cross-ex-
amination in international arbitration, common law
trained lawyers may need to accept that witnesses and
document production may not be needed to establish
the facts of the case. Of course, embracing flexibility
requires more energy and dedication, but this is the
only way to serve the users of international arbitration
with what they actually need. To this end, the Prague
Rules serve as a reminder that there are alternative
techniques available to arbitrators and counsel, and
that those techniques should at least be considered
and then adopted in appropriate cases.

The second thing is the need for a strong tribunal
which does not suffer from due process paranoia.
Interestingly, the judges in almost any jurisdiction
(whether common or civil law) would never tolerate
the behavior one often sees from the parties in arbi-
tration. Missing deadlines, introducing last moment
evidence, bombarding the decision-makers with
thousands of pages of documents, endless procedural
requests and applications; all of these are hallmarks
of modern arbitral proceedings. Many arbitrators ac-
cept that their role is to endure all of this because the
procedure is driven by the parties’ lawyers and is paid
for by the parties. Arguably, many parties want arbi-
trators to be more robust in managing proceedings, if
they think this may protect them from possible abuses
by the opposing party. To this end, the Prague Rules
provide for arbitrators to have strong case manage-
ment powers, in the hope that this may heal at least
some of due process paranoia if the parties agree to
such powers expressly (rather than impliedly).

Role of the tribunal

Where counsel proves unable in many instances to
organise proceedings in the most efficient way, ar-
bitrators are perhaps better suited. Indeed, parties’
counsel always have to have their own party’s inter-
ests in mind. And let’s be realistic: these interests are
not always aligned with the expeditious and efficient
resolution of a dispute. Arbitrators, on the other
hand, are supposed to be impartial and independent.
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Accordingly, the overriding idea behind the Prague
Rules is to provide arbitrators with express powers to
manage proceedings, but at the same time to require
them to manage proceedings proactively.

Thus, arbitrators have broad discretion to request
that parties produce documentary evidence or a wit-
ness for the hearing, as well as refusing an application
for document production (article 4) or calling a wit-
ness for examination at the hearing (article 5). Arbi-
trators may appoint an expert if they feel they need
specialist knowledge to resolve the matter (article 6).
They may decide to apply the rules of law or use the
legal authorities not relied upon by the parties, but
they would need to provide the parties with an op-
portunity to comment (article 8). They should adopt
the procedural timetable and in doing so they may
decide to determine certain issues of fact or law as
preliminary matters, limit the number of rounds for
exchange of submissions and the length of submis-
sions, as well as fix strict time limits for the filing of
submissions (article 2.4).

Of course, to do all of that, arbitrators will need
to rely on the information provided to them by the
parties They may therefore seek clarifications from
the parties (at the case management conference or at
a later stage) on:

— The relief sought by the parties.

— The facts which are not in dispute between the
parties and the facts which are disputed.

— The legal grounds on which the parties base their
position.

The rules also encourage the tribunal to indicate to
the parties to as early as possible:

— Evidence which the tribunal may want to see to
prove the parties’ position.

— What may be necessary in terms of evidence gath-
ering.

— Who bears the burden of proof in relation to the
relevant issues in dispute.

It could be said that this approach goes against the
parties’ autonomy and their ability to present the case
as they feel appropriate. In reality, however, there is
no issue about party autonomy if the parties agreed to
these procedures by adopting the Prague Rules. And
the truth is that it’s better to learn the views of your
tribunal with respect to these matters as early as pos-
sible, instead of pleading the case the way you (but
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not necessarily your tribunal) believe to be helpful
only to find out the tribunal’s view on this in the final
award. No reasonable counsel can honestly believe
that lack of guidance is better than some guidance
which may allow you to adopt your advocacy.

Some critics say that by the time of the case man-
agement conference, the tribunals are usually not fa-
miliar enough with the case to make these types of
decisions. Well, if we ask the users whether they think
it would be desirable for the tribunal to seek to under-
stand the case as early as possible, the answer would
almost inevitably be yes. In many instances, all that
is required is a properly made request and answer, as
well as some diligence by the tribunal in preparation
for the case management conference. Really, if the
tribunal cannot turn their minds to the case that ear-
ly, how is it in a position to record the appropriate
procedures in the PO1 form and develop the appro-
priate timetable?

Although the Prague Rules expect the tribunal to
deal with these issues as early as possible, if the case
management conference is not an appropriate, the
tribunal should do so at a later stage.

What do the parties and their
counsel need to do?

First and foremost, the parties and their counsel
need to accept that no procedure of decision-making
is 100% error-proof. Human frailty means that mis-
takes are inevitably inherent in dispute resolution.
You may spend an amount close to the yearly budget
of a small country on your case but still be unhappy
with the result.

Having accepted this bitter truth, one can then turn
to the cost/ benefit analysis of spending a fortune and
years on any given case. While some cases may well
be worth it, many others are not. Accordingly, and
although it may be uncomfortable for some lawyers,
there are many cases which are resolved more effi-
ciently if lawyers are not given every possible (and
impossible) opportunity to present their client’s case.
Sometimes, it is more efficient for the procedure to
be driven by the tribunal.

Secondly, if there is an expectation that the tribu-
nal will need to make procedural decisions (on wit-
nesses, document production, burden of proof and so
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on) early in the case, this has a bearing on the way the
case should be presented to the tribunal. Arguably,
in such circumstances, it may not be appropriate to
leave it until just before the hearing to put your par-
ty’s case. Arguably, you will need to put all of your
cards on the table as early as possible; you will also
need to be able to explain to the tribunal why you
need this witness or that document with reference to
your pleaded case. This implies that your request for
arbitration may be somewhat longer than usual five
or six pages, but that is neither unheard of nor novel.

Conclusion

The Prague Rules were never intended to present a
novel or perfect view on how to conduct arbitrations.
The intention is to make parties and arbitrators think
about which of the procedural techniques are better
for any given case. Tribunals and parties may well
choose to adopt the IBA Rules, the Prague Rules or a
combination of both. Indeed, they may also develop
an alternative procedure for their particular case.
This shows how users can take advantage of the in-
herent flexibility of arbitration. To my mind, this is
the only way to keep international arbitration going.
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Introduction

In recent years the draft Prague Rules on the Efficient Conduct of
Proceedings in International Arbitration (“Prague Rules”, see http://
praguerules.com/prague_rules/) has been hotly debated in various pla-
ces across the world (see http://praguerules.com/events/). Whilst the
number of supporters is growing, it is impossible to ignore also the criti-
cism of this initiative coming from our colleagues (http://praguerules.
com/publications/). For instance, some opponents of the Prague Rules
even call them a “little monster”, regressive and dangerous.

At the same time this criticism often comes from lack of understan-
ding why this initiative arose and the Prague Rules could be applied.

Why are the Prague Rules needed at all?

Despite the tendency towards globalization and universalization, the
world is, unfortunately, still a long way from universal and uniform reg-
ulation, including in the field of international arbitration.

While the IBA carried out an impressive task in creating a compro-
mise between common law and civil law countries, the IBA Rules on
the Taking of Evidence in International Arbitration (“IBA Rules™) are
still considered in common law countries as close to a civil law model of
proceedings, while in civil law countries many practitioners believe that
it is mainly based on common law concepts.

What are the common law features in the IBA Rules from a civil law
perspective?

(i) Almost unlimited right of the parties to bring witnesses of fact and
experts;

(ii) Assumption of a written witness statement;

(iii) Assumption of cross-examination;

(iv) Assumption of document production.

Whilst the use of these procedures is fully justified in the event of dis-
putes between companies from different legal tradition, but why in the
event of a dispute between two companies coming from the civil law
countries they should use in the disputes the procedural traditions of
common law? Especially if neither the companies nor their representa-
tives know how to apply these instruments and are not used to doing so.
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Legal systems of the world

Nationality of Claimants in R&E Cases

196

0
o}
1%}
®
o
© 101
o
[}
e
£
=}
c

513

111188776666
I 44444333333222222222294111111111111
SRS Qbaeevzﬂb QA RN zbzg@s-o X P s LG N @ LN
\L\o %\ < %Qo\b ch,\ 9 \?’x\zqf"@“\z@@ o $\%°\:\°°§<@°?5‘\ o’\:;@o \@(\%\\ ﬁ"& &‘ o @*’ &‘\m S *_ée‘\@ob&e%@f}ﬁ$1&\eb‘c,@voo‘o@“&z\\%,@ o@\:\&@
°z‘f MR g & ,_;xk{(" ¢°° wR Yo € \»‘1“0 e 0;\0&0 *-*‘%@'@ es“i&@@“}
N Q

Source: The RAA study on the application of the New York convention in Russia during 2008-2017

December 2018, N2 4 | 23


http://arbitrations.ru/upload/medialibrary/91b/RAA-STUDY-RECOGNITION-ENFORCEMENT-AWARDS-NY-CONVENTION-2018_eng.pdf

ANALYTICS |

Whether people like it or not, it is the reality that
the most of the world, at least geographically, is made
up of countries based on a civil law system (see map).

As a result, significant number of disputes in in-
ternational trade disputes arise between companies
from the same legal tradition.

Just to have an idea, the author would like to use
as an example a research carried out by the Russian
Arbitration Association (RAA) in 2018. This research
involved 472 foreign arbitral awards that were sought
for recognition and enforcement in Russia over 10
years (2008-2017). These cases involved the parties
from the following countries: Ukraine (196), Belarus
(101), Kazakhstan (15), Latvia (13), Germany (11),
Moldova (11), Russia (8), USA (8), Bahamas (6),
Cyprus (6), Belize (4), Hong Kong (3), Panama (3),
Malta (2), BVI (2), Gibraltar (1), Luxemburg (1),
and Seychelles (1), as depicted on the graph.

From the graph it is clear that disputes with com-
panies from common law countries make up only a
small fractions of the overall number of arbitration
cases involving Russian companies.

Of course the proportion will not be the same for
other major civil law countries, such as for example
Germany, France and China. However, one conclu-
sion is indisputable: the number of disputes between
companies from civil law countries is significant and
sufficient to justify the idea of developing the rules of
evidence based on a traditional civil law model only.

What is the essence of the Prague
Rules?

The heart of the Prague Rules, as follows from the
spirit of inquisitorial model of proceedings, lies in the
active role of the tribunal in establishing the facts and
in managing the procedure.

The active role of the tribunal in establishing facts
is reflected in the tribunal’s authority to:
(i) request evidence at its own initiative;
(i) appoint an expert examination at its own initiative;
(iii) appoint an expert of the tribunal; and
(iv) decide which witnesses are to be called for exa-

mination during the hearing.

The tribunal is also expected to take an active role

in determining the rules of law applicable to the dis-
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pute (iura novit curia) (of course, taking into account
the specificity of international arbitration).
The active role of the tribunal in managing the
procedure is seen in:
(i) the early determination of the issues to be re-
solved;
the right of the tribunal to freely share with all
Parties its preliminary views with regard to the
burden of proof or the relief sought, the disputed
issues and the weight and relevance of evidence
submitted by the Parties; and
the right of the tribunal to facilitate an amicable
settlement (without the risk of being disqualified).
Finally, the civil procedural model restricts doc-
ument production (including, and all the more so,
electronic document production). A party may still
request only a particular document (documents)
which it could identify, but there should not be room
for extensive document production.

(ii)

(iif)

10 Misconceptions about
the Prague Rules

There are a lot of misconceptions about the Prague
Rules, mainly caused by a lack of their understand or
sufficient lack of information. However, it is worth to
consider the 10 most popular.

Misconception 1. The Prague Rules are a
Russian product.

Apparently, the implied message of this misconcep-
tion is that everything that comes from Russia is bad
and potentially dangerous.

Leaving aside an interesting discussion about
whether such a generalization is justified, it is worth
saying here that the Prague Rules were not a “Rus-
sian” initiative. They were created by the group of
arbitration practitioners from more than 30 countries
from around the world, and the geography of the
group is constantly extended.'

Misconception 2. The Prague Rules are not
different from the IBA Rules.

Some of our colleagues believe that the Prague Rules
are not substantially different from the IBA Rules.

' See http://praguerules.com/working_group/
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Indeed, the IBA Rules also call for an active role on
the part of the tribunal; they also allow the number of
witness statements to be limited, they do not exclude
tribunal-appointed experts and authorize the tribu-
nal to efficiently manage the hearing.

However, the scope of the Prague Rules is broader:
the Prague Rules are not only about evidence, they
are also about managing conduct of the arbitration
proceedings.

Further, as it was explained above, there is a sub-
stantial difference in approach to evidential issues un-
der the IBA Rules and the Prague Rules, in particular:
(i) The Prague Rules exclude production of “cate-
gories of documents”, even “narrow and specif-
ic” ones. Only “a document” or “documents”
should be submitted.

The Prague Rules change the procedure for pro-
ducing the documents: the party requesting the
documents should directly approach the tribu-
nal, thus there is no stage of exchange of com-
munications between the parties and thus there
is no Redfern schedule.
(iii) The Prague Rules do not allow the parties to
bring an unlimited number of witnesses (the
witnesses shall be called upon the permission of
the tribunal).
As a rule, written witness statements should not
be used.
(v) In case of expert reports, the preference is given
to the tribunal-appointed expert.

(i)

(iv)

Misconception 3. The Prague Rules are not
needed, as the IBA Rules allow the same to
be done.
Yes. This is correct. In theory, tribunals can do
everything which the Prague Rules envisage, even
when the parties agree to the application of the IBA
Rules, as the IBA Rules are flexible enough to allow it.

I could say even more: tribunals can do it even
without the IBA Rules, because in case the parties do
not agree on the procedure of the arbitration, the tri-
bunal can conduct the arbitration in such manner as
it considers appropriate.?

However, as a matter of practice, tribunals very
often abstain from the active management of pro-

2 UNCITRAL Model Law, Article 19.
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ceedings. For example, the terms of reference under
the ICC Arbitration Rules shall include a list if issues
to be determined, which should be identified by the
tribunal at the case management conference.® This
provision was intended to “force” tribunals to review
and analyze the parties’ position and crystallize the
disputed issues already at the time of the case man-
agement conference.

Unfortunately, in the majority of cases, the tribu-
nals do not do it, excusing themselves by the reason
that at this stage it is premature to establish the issues
in dispute.

The real reasons for it, however, are different.

First, many arbitrators who are often appointed by
the parties and the institutions are overloaded: they
handle more arbitrations than they can efficiently
manage. Despite the efforts made by the institutions
in recent years to broaden the pool of arbitrators, it
would take years to pour new blood into the arbitra-
tion system. Today, unfortunately, it is not uncom-
mon for arbitrators to come to the case management
conference without even opening the boxes with
documents submitted by the parties. As a result, they
use the “standard” drafts of the terms of reference
and procedural order no 1, which they used in tens
of other cases.

This problem, of course, would not be resolved
by using the Prague Rules. Overloaded arbitrators
would remain overloaded and less proactive (simply
because they do not have time to review the case file
and to be proactive).

However, the second reason for such behavior is
that some arbitrators think that it is inappropriate to
actively manage the proceedings, because it would
interfere with the principle of the parties’ autonomy
or the arbitrator could be considered biased.

This problem can be cured with the Prague Rules.
The Prague Rules intend to send a message to the
international arbitration community: there is a dif-
ferent style in conducting arbitration proceedings.
Thus, it is not inappropriate to earlier express the
view on disputed issues, burden of proof, evidence
already submitted and to be submitted by the parties,
especially when the parties agree that this is what they
expect from the tribunal.

3 ICC Arbitration Rules, Article 23.
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Misconception 4. The Prague Rules detract
the world of international arbitration from
developing a “one fits all” standard, i.e., the
IBA Rules.

One of the most popular misconceptions heard today
at arbitration conferences is that the IBA Rules have
become a universal standard in international arbitra-
tion. However, this is far from reality.

Indeed, in the world of “luxury arbitration”, i.e.,
in major part of arbitration cases under ICC, LCIA,
ICSID, etc., rules, where a lot of money is at stake
and the parties are represented by top law firms, this
is indeed the case.

However, there is a much larger segment of arbi-
tration outside of the “luxury world”. Again, the ref-
erence is made to the RAA study carried with regard
to the Russian enforcement cases in the last 10 years.

One might be surprised to know that the majority
of Russian enforcement cases come not from ICC,
LCIA or SCC, but from arbitration courts at the
Ukrainian and Belarusian Chambers of Commerce. If
one were to ask the question about how often the IBA

THE PRAGUE RULES - SPIRIT AND SCOPE OF APPLICATION I

Rules are used in these arbitrations, the answer would
be “never”: the procedure is traditionally conducted
in accordance with the principles common to this re-
gion (which are now embodied in the Prague Rules).

Thus, in essence, the Prague Rules are not intend-
ed to “detract” the users of the arbitration from a
“one fits all” standard. The Prague Rules are intend-
ed to fill a niche, which, as a matter of reality, has not
been filled by the IBA Rules.

Misconception 5. The Prague Rules are
intended to replace the IBA Rules.

There is no need to replace the IBA Rules. The IBA
Rules were and will remain a very good instrument
to assist parties in international arbitration, especially
those coming from different legal cultures.* The Prague
Rules are not intended to replace the IBA Rules, they
are intended to supplement them, i.e., to provide users
of international arbitration with one more option.

* The IBA Rules of Evidence reflect procedures in use in many dif-
ferent legal systems, and they may be particularly useful when the
parties come from different legal cultures... (IBA Rules, Foreword).
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In other words, if you live with your friend on the
same bank of the river, you do not use the bridge, not
because the bridge is bad, but simply because there is
no need for it. However, if you go to the other side
of the river, the bridge would be a great help to you.

Moreover, the Prague Rules can be used fogeth-
er with the IBA Rules, as the parties could use both
rules as LEGO, selecting from the two sets those
blocks that are most appropriate for them.

Misconception 6. The Prague Rules are
inconsistent with the basic principle of
arbitration, i.e., party autonomy.
Some opponents of the Prague Rules say that the in-
quisitorial approach is not consistent with the princi-
ples of international arbitration: if the parties want the
tribunal to act as ajudge, they should go to a state court.

This is a rather unusual understanding of the prin-
ciple of party autonomy. In fact, if the parties want
to have a dummy as an arbitrator, they are entitled to
have it. If they want a judge, they should have a judge.
If they want the arbitrator dropping a coin, and on
the basis of it deciding who is right and who is wrong,
they are entitled to such “coin arbitration”. Thus,
giving the parties to arbitration more options, includ-
ing the option to select the Prague Rules, is more in
line with the principles of party autonomy than the
situation where the parties do not have a real choice.

Just to give an example, the ICCA Drafting
Sourcebook for Logistical Matters in Procedural Or-
ders’ provides four options for choosing procedure in
international arbitration. However, all four options
have references to the IBA Rules.

Thus, the existence of the Prague Rules rather
contributes to party autonomy than derogates from it.

Misconception 7. The Prague Rules could
create a risk for challenging or non-
enforcement of the award.

This misconception is a reflection of the so called
“due process paranoia”, a phenomenon worth a spe-
cial research. However, as any other paranoia, it has
nothing to do with reality.

> The ICCA Reports No. 2, available at: https://www.arbitra-
tion-icca.org/publications/ICCA_Sourcebook.html
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How many cases one could recollect were the arbi-
tral award was set aside because the tribunal restrict-
ed a number of witnesses and limited the length of
cross-examination? Or did not allow extensive docu-
ment production? Or put more weight on the report
of the tribunal-appointed expert and not that of the
party-appointed expert?

Indeed, there are cases when awards were set aside
or refused enforcement when a party was not prop-
erly notified about the proceedings or the hearing.
But where there cases when the award was set aside
because the tribunal conducted the proceedings in a
different manner from the one the parties expected?
One could hardly find few, if any.

The real reason for the “due process paranoia”
is that arbitrators want to be nice to the parties and
their counsel. They are afraid that if they are not nice
enough to them, they will not get future appoint-
ments. Thus, the “due process paranoia” is in fact a
“please appoint me again, because I am nice” paranoia.

But where is room for the “due process paranoia” if
the Prague Rules are agreed by the parties? How can
the parties challenge the award of the tribunal that ap-
plied the procedural principles agreed by the parties?

Clearly, there is no room for it. It is just a speculation.

Misconception 8. Limitations of procedure in
the Prague Rules are too severe to use them
in practice.

Some people say: I am not prepared to go to arbitra-
tion without the possibility of document production,
without written witness statement and without the
cross-examination of witness or expert.

And they are right. If the amount at stake is so sig-
nificant that the parties are prepared to spend signifi-
cant funds on arbitration costs, where is the problem?
Do not use the Prague Rules. Use the IBA Rules or
any other rules.

But have a look again at the statistics produced by
the RAA. The chart below demonstrates not only the
rate of enforcement of foreign awards, but also the
amount thereof and type of disputes.

‘What follows from this table is that the vast major-
ity of cases are the disputes arising out of sales con-
tracts with an awarded amount below EUR 1 million.

For such a low value and straightforward dispute,
if the party is prepared to give their lawyers only EUR
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50,000 for the whole case, would you be prepared to
handle it with document production, with written
witness statements and with cross-examination? It
would definitely be the counsel who would insist in
such case on application of the Prague Rules in order
to squeeze into the approved budget.

Some people say that such low-value cases should go
to mediation instead of arbitration. Well, the same could
be said with regard to the big stake cases. But in essence,
are we denying small businesses, even in theory, access
to arbitration in international transactions because they
are too small? What is better for international trade: to
have a quick and efficient arbitrator, even sometimes
acting as a judge, or simply that claims should be for-
gotten about because they are too small and businesses
could not afford the arbitration expenses?

Misconception 9. Earlier expression of the
tribunal’s view on disputed issues creates
prejudgment and goes against the interests
of the parties.

The Prague Rules provisions whereby the tribunal is
entitled to express its earlier view on the parties’ case

28 | Arbitration.ru

have provoked a lot of criticism. Opponents say that
it creates prejudgment as arbitrators are taking a po-
sition on the case without hearing all the arguments
of the parties.

First of all, this is human nature that an arbitra-
tor takes a position after reading the request for ar-
bitration and the answer to the request anyway. This
position can be preliminary and may not be strong,
but still the arbitrator has taken it. He or she could
not read the parties submissions without having re-
flections on them. The only difference is whether the
arbitrator shares his/her preliminary position with
the parties or not. Not sharing the position does not
eliminate the problem: the arbitrator still has take al-
ready a preliminary position.

At the same time, sharing preliminary views with
the parties has a number of advantages:

First, the parties would better know whether the
tribunal has understood their respective cases. It
would allow the parties to concentrate in their sub-
sequent submissions on the issues that are really im-
portant for them, omitting evidence on those issues
which are already clear to the tribunal.
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Second, the parties would get an understanding of
the extent to which the tribunal is prepared to “buy”
their arguments. It would allow the parties to settle
the case, which is much better for them than to spend
years in arbitration, wasting their time and resources.

If you ask in-house lawyers whether, if they were
going to lose the case, they would prefer to know
about it as early as possible or as late as possible, 9
out of 10 would say: as early as possible, because it
allows them to settle.

If you put the same questions to law firms, the an-
swer would most likely be different.

Misconception 10. Arbitrators should not
act as mediators.

The Prague Rules refer not only to the right of the tri-
bunal to act as a mediator, but also encourage them
to do so. Again, some opponents of the Prague Rules
say that it is not appropriate, as during mediation the
tribunal would know the real position of the parties,
thus, they could not continue as a neutral tribunal if
the mediation fails.

First of all, the Prague Rules say that the tribunal
continues its function if mediation fails only upon a
written agreement of the parties. If there is such an
agreement, this is the risk which the parties accept.

ANALYTICS
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Source: The RAA study on the application of the New York
convention in Russia during 2008-2017

Second, if the parties do not agree that the arbi-
trators continue their function, it could result in the
replacement of the tribunal (or only one arbitrator,
acting as a mediator) and the delay of the arbitration.
However, if the parties, realizing this risk, still prefer
the tribunal to do so, it means that they expect that
their case would be settled. Indeed, replacing the tri-
bunal would hardly change the outcome of the arbi-
tration, as the new tribunal would most likely have the
same or similar view on the parties’ respective cases.

Finally, one should not forget that in some parts
of the world, the parties expect the tribunal to act as
mediator. For example, traditionally in Islamic legal
culture arbitration was a mixture of mediation, con-
ciliation and arbitration. The idea of arbitrators as-
sisting the parties in reaching settlement is also sup-
ported by many practitioners from Asia.

Conclusion

Arbitration is indeed about party autonomy and di-
versity. Diversity does not mean only gender or race
diversity. Diversity also means respect for different
legal cultures and arbitration better than anything
else fits this need. This is obvious, although it may
take time for some people to realize it.
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said, until the beginning of 1995, only international trade disputes

could be brought before an arbitral tribunal. This changed on 1
January 1995 when the Czech Act No. 216/1994 came into force, re-
placing the previous Act No. 98/1963. After the entry into force of this
law, arbitral proceedings slowly gained popularity and in recent years,
arbitral proceedings have become a popular method of resolving civil
disputes. As there is no exequatur proceeding necessary, there are also
no exact statistics about the number of arbitrations in the Czech Re-
public. Nevertheless in 2010 the Czech Ministry of Justice assumed that
approximately 130 to 150 thousands arbitral awards will be rendered in
the course of one year. Arbitration is therefore a very popular method
for resolution of both domestic and international disputes.

Czech arbitration law in terms of its origin and historic development
is most closely related to German and Austrian law. The historic link to
Austrian arbitration is particularly strong because Czech lex arbitri and
arbitral practice are strongly influenced by the practise of Austria. The
similarities between Czech and Austrian law, however, go beyond the his-
toric link between their arbitration laws. The laws of both countries have
similar concepts regarding their approach to regulating basic social issues,
which are reflected in their respective legal orders. The Czech doctrine
rather tends to follow the jurisdictional doctrine of arbitration which was
confirmed by a landmark decision of the Czech Constitutional Court.

The Czech Republic is no stranger to arbitral proceedings. That

Multilateral Conventions and BIT’s relating
to Arbitration

The Czech Republic is a contracting state of the New York Convention,
the ICSID Convention, the Seoul Convention and the Energy Charter
Treaty. The recognition and enforcement of arbitral awards and appli-
cable law is also subject to some bilateral legal assistance treaties.

The Czech Republic has signed and ratified a large number of invest-
ment protection treaties. Investors frequently invoke the dispute resolu-
tion clause in these treaties against the Czech Republic.

Domestic Arbitration Law

Czech arbitration law is not a verbatim adoption of the UNCITRAL
Model Law, but Czech legislation is essentially compatible with it. No-
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table exceptions are inter alia, in relation to articles
8(2), 10(1), 14(1), 17 and 21(1) of the Model Law.

The primary domestic source of law is the afore-
mentioned Act No. 216/1994 on Arbitration and the
Enforcement of Arbitral awards (the Act), which is ap-
plied to both domestic and international arbitral pro-
ceedings. This act was amended by Act No. 19/2012,
especially with regard to consumer disputes, protecting
consumers that were not aware that the contract they
signed included an arbitration clause. Since December
2016, arbitration clauses are prohibited for B2C con-
tracts. Recognition and enforcement of foreign arbi-
tral awards as well as some issues of international arbi-
tration seated in the Czech Republic are also subject of
the Act No 91/2012 Coll. on private international law,
like status of foreign arbitrators, identification of the
law applicable to international disputes, etc.

Further, the Act addressed the issue of quasi/per-
manent arbitral institutions. Permanent arbitral in-
stitutions must meet certain requirements to be con-
sidered as such by the Act. In May 2011, the Czech
Supreme Court issued a unifying opinion, stating that
if an arbitration clause does not directly appoint an ar-
bitrator but only refers to ‘arbitration rules’ issued by
an entity and/or does not meet all conditions set for
permanent arbitral institutions in the act, then it is not
a permanent arbitral institution within the meaning of
the Act and the arbitration clause is null and void.

Mandatory Law

Czech law provides the parties with plenty of free-
dom to negotiate the conditions and procedure in
the proceedings, but this is always based on the prin-
ciple of the equal status of the parties and equality
of opportunity in the application of procedural and
other rights in the proceedings. Accordingly, there
are three general mandatory rules of procedure: i)
impartial conduct, ii) equal treatment in respect to
the parties, iii) right of a party to present the case.
A hot topic is the predictability of arbitral awards.
Unpredictable decisions, not giving the parties suf-
ficient space to bear their burden of proof, probably
constitutes the most frequent ground for setting aside
arbitral awards in the Czech Republic.

Further, the rules governing the grounds for set-
ting aside the award are mandatory. Parties cannot

INTERVIEW

contract out of them. An agreement on the exclusion
of grounds for setting aside shall be null and void.

Substantive Law

Regarding the rules providing an arbitral tribunal
with guidance as to which substantive law to apply
to the merits of the dispute, arbitrators are required
to respect legislation in force, that is, the substantive
law of the Czech Republic. Ifthere is an international
element in a dispute, the dispute will be resolved in
accordance with the law selected by the parties or in
accordance with the law determined on the basis of
conflict of law rules under private international law.

To determine which law is applicable, provisions
on international private law at the place of the pro-
ceedings are applied. In particular, Act No. 91/2012
on international private law, which provides broad
freedom to choose the law applicable in contractu-
al relations. Nevertheless, pursuant to the same law,
arbitrators also have to apply provisions of EU-law.
Arbitrators therefore also have to apply for instance
Rome I Regulation on the law applicable to contrac-
tual obligations etc. Decision-making based on the
principle of ex aequo et bono is solely by agreement of
the parties. Business customs are also applied.

Arbitral Institutions

In the Czech Republic there are three permanent ar-
bitration courts established by law. Two of them are
very active. The first one is the Arbitration court at-
tached to the Chamber of Commerce of the Czech
Republic and Agricultural Chamber of the Czech
Republic. The second institution is the Interna-
tional Arbitration Court of the Czech Commodity
Exchange.

Arbitrability

There are no significant peculiarities in Czech Arbi-
tration law regarding the non-arbitrability of certain
types of disputes. Disputes of an asset nature are only
arbitrable (with the exception of disputes arising in
the course of insolvency proceedings) where a court
would otherwise have jurisdiction to hear them. It
must be a dispute with a subject that the parties could
resolve amicably also when court litigation regarding
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such dispute is pending. These conditions must be
met cumulatively.

Antitrust disputes are not permitted, and so far
there has been no clear solution as to whether labour
law disputes are arbitrable. Nevertheless, major prac-
tice and doctrine holds the view that employment
disputes are allowed to be resolved by arbitration if
the subject of the dispute concerns money perfor-
mance. Disputes arising from contracts entered into
by state (public) hospitals or other public health fa-
cilities are not arbitrable.

Formal and Other Requirements
for an Arbitration Agreement

An arbitration agreement must be concluded in writ-
ing (also by remote data transmission). Usually, an
arbitration agreement is included as an arbitration
clause in the main contract or as part of the general
terms and conditions. If an arbitration agreement is
concluded as a separate agreement, the object must
be as specific as possible. Czech law places high de-
mands on the specificity of the object of the agree-
ment. However, a party that does not argue in this
manner in its first submission cannot submit a juris-
dictional challenge later on. A waiver of any formal
requirements is excluded. There are no particularities
with respect to special entities.

Enforceability of an Arbitration
Agreement

For the validity and enforceability of an arbitration
agreement, general provisions on contracts under
Czech law are applicable. Validity is also assessed
in accordance with general Czech regulations on
contracts if the place of arbitration is in the Czech
Republic and if the law applicable to the arbitration
agreement is also Czech law.

An arbitration agreement is also binding on legal
successors. The Czech doctrine strictly recogniz-
es the separability principle as well as the Kompe-
tenz-Kompetenz doctrine. An arbitration agreement
is therefore valid even if the main contract is invalid.
In this event, the arbitration agreement is used to re-
solve disputes between the parties concerning enti-
tlements under the invalid contract.
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Constitution of Arbitral Tribunal

Arbitrators must have full legal capacity under the law
of their nationality (it is sufficient to have full capac-
ity under Czech law). However, an arbitrator must
not be a Czech judge, a Czech public prosecutor or a
judge of the Constitutional Court. This does not ap-
ply to foreign judges or to retired judges. Some prac-
titioners hold the view that public servants who are
subject of the regulation applicable to public officers
are also not entitled to serve as arbitrators; neverthe-
less no case law on this issue has been reported as of
yet. An arbitrator may be a foreigner or a Czech citi-
zen. The number of arbitrators must always be odd. If
the parties fail to agree on the number of arbitrators,
the dispute is always resolved by three arbitrators.

The default mechanism (if the parties fail to agree)
for the appointment of arbitrators is that, in the case
of three arbitrators, each party appoints one arbitrator
and subsequently, these arbitrators appoint the chair-
man. The parties may also agree on an appointing au-
thority. Should any of the parties fail to appoint an
arbitrator, or the arbitrators appointed by the parties
do not agree on the chairman, or if a dispute is to be
settled, by express agreement of the parties contained
in the arbitration agreement, by a sole arbitrator and
the parties cannot agree on this arbitrator and the
parties have not made an agreement on an appoint-
ing authority, the missing arbitrator is appointed by a
court. Under the rules of the existing permanent arbi-
tral institutions in the Czech Republic, the appoint-
ing authority is the president of this institution.

Interim Measures

Arbitrators cannot order any interim measures. In-
terim measures may be ordered only by courts, if
subsequent enforcement is endangered or if there is
a risk of serious injury. The practice of Czech courts
regarding interim measures is, however, generally
highly restrictive.

Challenge and Replacement
of Arbitrators

An arbitrator may be challenged solely on the
grounds of bias, which is interpreted as an interest
in the course or outcome of the dispute. The arbitra-
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tors are required to inform the parties of any circum-
stances that could arouse legitimate doubt as to their
impartiality. If the arbitrator concerned does not
withdraw, a petition for his or her exclusion may be
submitted to a court. In commercial disputes, there
are no grounds other than bias (i.e,. a special rela-
tionship with the parties or subject of the dispute) for
a challenge and the replacement of an arbitrator.
Czech law does not cover situations where the arbi-
trator is incompetent, for example, due to long-term
illness. Such a situation could, however, be handled
on the basis of general legal institutes, such as the sub-
sequent impossibility of fulfilment. Arbitrators are also
immune from liability for their conduct in the course
of arbitration if the particular arbitration is admin-
istrated by a permanent arbitral institution; this was
confirmed by much of the case-law reported as of yet.

Challenge and Enforcement
of Awards

Awards may be set aside only for legal reasons and
only by a court at the proposal of a party within three
months of the award being made if:

— Condition of arbitrability is not met;

— Arbitration agreement is void or the arbitration
agreement does not apply to the case at hand,;

— Parties are not informed of the composition of the
tribunal or a decision has been taken in the case by
arbitrators who are not authorized to make such a
decision;

— Parties are not given the opportunity to express
comments;

— Decision is made about something not requested
by the parties or it adjudicates performance which
under Czech law is either impossible or unlawful;

— Award has not been passed by a majority of arbi-
trators; or

— Consumer dispute (B2C dispute) was decided in
contradiction with the consumer protection pro-
visions or is in obvious contradiction with public
morals or public policy;

— Arbitration agreement concluded in consumer
dispute does not contain stipulated information
(i.e. information about consequences of conclu-
sion of arbitration agreement, nature of arbitra-
tion etc.);

INTERVIEW

— There are grounds that would facilitate the re-
sumption of proceedings before a court.
Regarding recognition and enforcement of foreign
arbitral awards, the Czech Republic strictly applies the
New York Convention (1958). Enforcement can be de-
scribed as not problematic. This applies also to the appli-
cability of Art V (2) (ii) regarding ordre public exception.
As the ordre public exception is not a ground for set-
aside of domestic awards pursuant to the Act, the same
question will be only exceptionally pleaded in proceed-
ings regarding enforcement of foreign arbitral awards.

City: Prague

Country: The capital of the Czech Republic
Founded in: 8% century AD

Area: 496 km?

Population: 1 294 513 people

The highest point: Zizkov television tower
216 m

Sight: Charles Bridge is one of the few
well-preserved medieval structures,
crossing the Vltava River. Until 1870 it was
called Prague bridge, after it was named
King Charles IV bridge, who ordered

its construction and laid the first stone.
Arbitration Institute: Arbitration

Court attached to the Czech Chamber

of Commerce and the Agricultural Chamber
of the Czech Republic.

December 2018, N2 4 | 33



ANALYTICS | CZECH REPUBLIC: ARBITRATION LEGISLATION AND CASES I

UcTouHumk: photogenica.ru

ZECH REPUBLIC
ARBITRATION LEGISLATION
AND CASES

quer ] Legisjation -
McKenzie. Interational arstaton in the Cacch Re-
|

216/1994 Coll., on Arbitration Proceedings
and Enforcement of Arbitration Awards, as
amended (the “Arbitration Act”). On 30 Sep-
tember 2017, an amendment to the Arbitra-
tion Act came into effect, according to which
court proceedings regarding invalidity of an
arbitration agreement and court proceedings
regarding annulment of an arbitration award
are to be decided by a regional court as the
first instance court, instead of a district court.
District courts are subordinated to regional

v
-...‘

Martin Hrodek’ Kristina Bartoskova™ courts.

* Martin Hrodek heads the Dispute Resolution Practice Group in Baker McKenzie’s Prague office. He specializes in litigation and
arbitration matters, particularly those related to mergers and acquisitions and financial institutions. Martin also advises industry
clients on a wide range of commercial matters, including private equity, divestitures and private competition claims.

**Kristina BartoSkova is an associate in Baker McKenzie’s Prague office. She is a dual-qualified attorney (Czech Republic and Slova-
kia) specializing in litigation and arbitration matters and also advising clients on a variety of commercial and regulatory issues.
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According to the bill proposal, there were sev-
eral reasons for the amendment. First, the arbitral
awards are on the same level as first instance court
rulings. District courts do not carry out any review
of court decisions of subordinated courts, unlike re-
gional courts. Thus, review of arbitral awards should
be within the jurisdiction of the second instance
courts, similar to appeals against first instance court
rulings. Second, similar practice is also common in
some other civil law jurisdictions, such as Austria,
where review of these issues is carried out by a su-
preme court, and Germany, where these matters are
within the jurisdiction of a high court. Finally, there
was also a historic tradition in the Czech Republic
to have arbitral awards reviewed by higher courts. In
practical terms, this amendment should increase the
quality of review of arbitration awards.

Institutions, rules and infrastructure

The most-used arbitration institution in the Czech
Republic is the Arbitration Court of the Czech Eco-
nomic Chamber and the Czech Agrarian Chamber
(the “Arbitration Court”). In 2017, the Arbitration
Court issued new Additional Procedures for Online
Arbitration (“Online Rules”) which form an integral
part of the Arbitration Court Rules, under which ar-
bitral proceedings may be conducted and the arbitral
award rendered online, provided that the parties have
explicitly agreed to arbitration under these Online
Rules. The Online Rules came into effect on 1 Oc-
tober 2017.

In 2017, the Czech Republic also witnessed an in-
itiative of several prominent arbitrators and lawyers
advocating for the adoption of ethical rules prevent-
ing conflicts of interest in arbitration proceedings.'
Due to several high profile cases, the general public
tends to view local arbitration as a means of avoid-
ing court proceedings and thereby also avoiding
state-guaranteed justice. The proposed ethical rules
might be, to certain extent, inspired by the respec-
tive IBA Rules, which are well known in the Czech
Republic.

' Czech Institute for Popularization and Revitalization of Arbitra-
tion (Cesky institut pro popularizaci a revitalizaci arbitrdze (CZIP-
RA)).
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Cases

The Czech Republic won the first of several
solar cases

As reported in previous issues of the Yearbook, the
Czech Republic has in recent years witnessed several?
investment treaty cases brought by European inves-
tors in solar energy installations. The investors con-
tested significant amendments to Czech laws, which
placed a levy on electricity generated from solar pow-
er plants.

On 11 October 2017, an ad hoc arbitral tribunal
consisting of Gabrielle Kaufmann-Kohler (the chair),
Peter Tomka (the Czech Republic’s appointee) and
Gary Born (the claimants’ appointee) ruled in the
dispute brought by Jiirgen Wirtgen, Stefan Wirtgen,
and JSW Solar (zwei) GmbH & Co.KG? that the
tax imposed on the electricity output of solar power
plants and other measures introduced by the Czech
government did not violate the Germany-Czech Re-
public Bilateral Investment Treaty.* The arbitral tri-
bunal thus entirely dismissed the claimants’ damages
claim of CZK 500 million.>

The six remaining arbitrations relating to the very
same measures are still pending. Since the subject
matter of all of these claims is the same, the Czech
government hopes that the different arbitral tribunals
will reach the same conclusions and dismiss the other
claims as well.

Suspension of enforcement of arbitral awards
The Arbitration Act recognizes the possibility of sus-
pending the enforcement of an arbitral award under
certain circumstances. One such reason, provided
by Section 32(2) of the Arbitration Act, is a situa-
tion where the immediate enforcement of the arbitral
award could result in a serious harm to the obligated
party. The Supreme Court of the Czech Republic has
issued a decision that provides some guidance on in-
terpretation of this particular provision.

2 The regulatory actions affecting the renewable energy sector
gave rise to seven separate claims against the Czech Republic.

3 Mpr. Jiirgen Wirtgen, Mr. Stefan Wirigen and JSW Solar (zwei) v.
Czech Republic (ad hoc under Swiss Private International Law Act
rules).

4 Mr. Born issued a dissenting opinion.

> Approximately EUR 20 million.

December 2018, N24 | 35



ANALYTICS |

In the case,® the defendant was ordered to pay
CZK 1,000,000 (approximately EUR 40,000) with-
in three days of the day the arbitral award came into
force. The first and second instance courts agreed to
suspend the enforcement of the award under Sec-
tion 32(2) of the Arbitration Act due to the ordered
amount and the length of the period within which the
defendant should have paid this amount.

The Supreme Court disagreed with the reasoning
of the lower instance courts. It stated that the suspen-
sion under Section 32(2) of the Arbitration Act could
not be satisfied solely by the sheer amount of the
award. The Supreme Court established that serious
harm relates to a specific consequence that the po-
tential enforcement of the arbitral award could cause
to the obligated party, and the sum to be paid is only
one of the aspects that needs to be taken into consid-
eration. The other aspects are the total assets owned
by the obligated party and the impact of the poten-
tial enforcement on the overall estate of the obligated
party. The Supreme Court also stated that it is up to
the obligated party to demonstrate specific impend-
ing negative consequences that could arise to them as
a result of the immediate enforcement of the arbitral
award. Only if upon considering all of these aspects
the court concludes that the enforcement may cause
serious harm to the obligated party, may it suspend
the enforcement of arbitral awards.

Arbitrator appointments and transparency
In its recent decision,’ the Supreme Court dismissed
the appeal relating to a rejected writ of execution,
which was awarded via arbitral proceedings consti-
tuted on the basis of an arbitration agreement. The
arbitration agreement was the focal point, as the is-
sued writ of execution was refused due to the invalid-
ity of the clause. The Supreme Court ruled that the
arbitrator who issued the award was appointed based
on an arbitration agreement that was deemed invalid
due to non- transparency. This lack of transparency
stemmed from two primary concerns.

The first concern was the nature of the third par-
ty that was designated as the appointing authority in

¢ Decision of the Supreme Court of the Czech Republic File
No. 23 Cdo 60/2017 dated 2 March 2017.

7 Decision of the Supreme Court of the Czech Republic File
No. 20 Cdo 1348/2017 dated 27 June 2017.
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the arbitration clause. In this case, the appointing
authority was the director of a company that provid-
ed administrative services for the arbitrator and ob-
tained financial profit for such services. As a result,
the third party could not be considered as unbiased
and independent, and thus the arbitration agreement
was deemed non-transparent as well.

Furthermore, the Supreme Court concluded that
an arbitration agreement stipulating that the arbitra-
tor was supposed to be chosen and appointed from
among the persons registered in the register of attor-
neys and trainee attorneys maintained by the Czech
Bar Association should also be regarded as non-trans-
parent. Such register was neither commonly known
to the parties, nor was it permanent and immutable
throughout the entire duration of the legal relation-
ship of parties.

For these reasons the Supreme Court ruled that an
arbitration award that is based on an erroneously ap-
pointed tribunal may not be enforced.

Arbitrator’s liability for setting aside

an arbitral award

When an arbitral award is set aside, the winning party
is generally left with nothing even though it has already
invested substantial amounts in the proceedings. In
such a case, it is not uncommon for the party to look
for someone to blame. In this situation, the claimant
initiated a damages claim against the sole arbitrator
and the appointing authority. According to the claim-
ant, if the award was set aside due to the invalidity of
the arbitration agreement, these parties were respon-
sible for the damages since they should not have acted
based on an invalid arbitration agreement.

When the matter reached the Supreme Court? based
on the appeal of the claimant, the Supreme Court
ruled that the actions of the arbitrator and the ap-
pointing authority carried out based on an arbitration
agreement later declared invalid did not indicate any
wrongdoing, nor were their actions unlawful. It was
the claimant that should be held responsible for the
costs as it concluded the invalid arbitration agree-
ment and the arbitral award was set aside solely due
to such invalidity. The fact that the appointment of

8 Decision of the Supreme Court of the Czech Republic File
No. 25 Cdo 2179/2015 dated 23 November 2016.
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this arbitrator was based on an invalid arbitration
agreement is neither the fault of the sole arbitrator
nor of the appointing authority.

The Supreme Court thus concluded that an arbi-
trator could only be held liable for the damage aris-
ing out of setting aside of an award if the arbitrator
committed an unlawful act which directly led to the
setting aside of the award.

Funding in international arbitration

In general, Czech law does not explicitly regulate
funding in arbitration. There is neither any case law
of Czech courts addressing the issue of third-party
funding, nor is the issue addressed in the Rules of the
Arbitration Court. Although there are some com-
panies that offer such services, external funding is
still relatively rare in the Czech Republic. This is the
case for both domestic and international arbitration.
Since international commercial and investment ar-
bitration tend to be more demanding in this sense,
we assume that smaller claimants may enter into ex-
ternal funding schemes with private funding service
providers. However, the data relating to such fund-
ing is not usually publicly available. This is especially
true in the case of arbitration proceedings, which are
in most cases not public (unlike civil litigation). In
addition, agreements between private entities on ar-
bitration funding arrangements are not subject to any
disclosure obligations.

On the other hand, conditional or contingency
attorney fee arrangements are relatively common.
Such arrangements are mainly restricted by the Eth-
ical Code of the Czech Bar Association, which in-
ter alia provides that the agreed remuneration for
the provided legal services shall be proportionate to
the amount and complexity of the case. In addition,
according to the Ethical Code, a success fee cannot
exceed 25% of the amount of the dispute.

With respect to the reimbursement of the costs of
arbitration, the rules may differ depending on the
specific agreement of the parties to this effect and the
respective arbitration institution. For example, un-
der the applicable rules in an arbitration led before
the Arbitration Court,’ the arbitral tribunal usually

° The Rules of the Arbitration Court effective as of 1 October
2015.
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awards the party that was fully successful in its claim
with a reimbursement of the costs of the arbitral pro-
ceedings against the party that was not successful in
the dispute. In the case that each of the parties were
partially successful in the dispute, the arbitral tribu-
nal may award each party reimbursement of the costs
of the proceedings according to the proportion of this
success, or may decide that neither of the parties is
entitled to reimbursement of the costs.

However, the arbitral tribunal may award full re-
imbursement of the costs to a party that was only
partially successful in the proceedings if it was unsuc-
cessful only to a negligible extent of the raised claim,
or if the decision on the amount was dependent on an
expert opinion or was within the discretion of the ar-
bitral tribunal. These rules are analogous to the rules
applicable in civil litigation. Nevertheless, unlike in
civil litigation, in arbitration the parties may agree
on different rules applicable to the reimbursement of
their costs.
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DIGITAL EVIDENCE IN INTERNATIONAL
COMMERCIAL ARBITRATION:
HIGH TIME OR HIGH HOPES?

The approach of the arbitral institutions to digital
evidence is of special interest because of the
general focus of Belarus on the involvement of high
technologies in different economic spheres and the
current development of Belarus as an IT-country.

Who's who?: Digital evidence

Veronika Pavlovskaya

Chief Coordinator at Young Electronics are all around us and life is typically closely connected with
ADR-Belarus, Junior Associate a number of digital devices. They show us things from how we sleep to
at Arzinger & Partners, Minsk the number of steps we take. We can even read books on them and listen
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to podcasts. The same works for companies and their
activities: communication by email or applications,
Skype calls, business planning, negotiations, orders,
offers and approvals are all done electronically. All
of them leave digital traces that can make wonderful
case-winning evidence.

That is why the technological boom is an issue re-
lated to all areas, including international arbitration.

The International Organization on Standardiza-
tion made an effort to reflect the substance of digital
evidence. The ISO/IEC 27037:2012 Guideline de-
fines “digital evidence” as information or data stored
or transmitted in binary form that may be seen as ev-
idence.!

The United Nations Convention on the Use of
Electronic Communications in International Con-
tracts (even though Belarus is not a party to this Con-
vention) does not contain any definition of digital ev-
idence, but it can give us better understanding of elec-
tronic communication in the sphere of international
contracts. Article 4 explains that electronic communi-
cation is any communication that the parties make by
means of data messages, and the latter contain the in-
formation generated, sent, received or stored by elec-
tronic, magnetic, optical or similar means, including,
but not limited to, electronic data interchange, elec-
tronic mail, telegram, telex or telecopy.?

Simply put, digital evidence is a file that contains
information about the facts of a case and is generat-
ed, modified, sent, received or stored by electronic,
magnetic or other means.

The term “digital evidence” is connected with the
term “metadata.” Metadata includes data about these
documents (for example, the day of issuance, name
of the author, the history of changes and character-
istics of the document, etc.). Generally, metadata is
not requested by tribunals, unless such data becomes
relevant and material to the outcome of the case.

ISO/IEC 27037:2012. Information technology — Security tech-
niques — Guidelines for identification, collection, acquisition and
preservation of digital evidence, International Organization for
Standardization, October 2012. Available at: https://www.iso.
org/standard/44381.html.

The United Nations Convention on the Use of Electronic Com-
munications in International Contracts, UNCITRAL, 23 of
November 2005. Available at: https://www.uncitral.org/pdf/
english/texts/electcom/06-57452_Ebook.pdf.

)
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Arbitration rules and digitalization

The majority of arbitration rules of various arbitral
institutions do not contain regulations of digital evi-
dence and e-disclosure, leaving this issue to be settled
by the parties to the dispute and the decision of the
tribunal.

For example, the ICC Arbitration Rules (2017)
contain no specific provision governing the produc-
tion of documents and “ICC tribunals enjoy wide
discretion in managing the proceedings under the
Rules”? to give each of the parties a reasonable op-
portunity to present its case.

The recently adopted DIS Arbitration Rules (2018)
reflect the same approach and empower the tribunal
to order any party to produce or make available any
documents or electronically stored data (Article 28).*
It is required for establishment of the facts of the case
that are relevant and material in making a ruling on
the dispute.

Article 33 of the Arbitration Rules of the Interna-
tional Arbitration Court at the Belarusian Chamber
of Commerce and Industry (2011) may require the
parties to submit such supplementary evidence, in-
cluding written and material evidence, expert reports
and other data carriers, if they allow information
about facts important for the prompt settlement of
the dispute to be obtained.> This provision allows us-
ing digital evidence in proceedings under these rules.

Thus, different arbitration rules have no detailed
regulation of the procedures related to digital evi-
dence. That gives some freedom for the parties and
tribunals when deciding upon disclosure and admis-
sibility of electronic evidence.

3 ICC Arbitration Commission Report on Managing E-Docu-
ment Production, International Chamber of Commerce, July
2016. // Available at: https://cdn.iccwbo.org/content/up-
loads/sites/3/2016/10/ICC-Arbitration-Commission-Re-
port-on-Managing-E-Document-Production-2012.pdf.

4 2018 DIS Arbitration Rules, German Arbitration Institute
(DIS), 1 March 2018. // Available at: http://www.disarb.org/
upload/rules/2018-DIS-Arbitration-Rules.pdf.

5 Rules of the International Arbitration Court, International Ar-
bitration Court at the BelCCI, 17 March 2011. // Available
at:  http://iac.by/en/%D1%80%D0%B5%D0%B3%D0%B-
B%D0%B0%D0%BC%D0%B5%D0%BD%D1%82/
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IBA Rules vs. Prague Rules: Does
the role of the tribunal influence
the approach to digital evidence?

In current arbitration practice related to disclosure of
documents in electronic form, the IBA Rules on Taking
of Evidence in International Commercial Arbitration
(“IBA Rules”) are worth mentioning. Even the report
of the ICC Task Force on the Production of Electronic
Documents in International Arbitration points out that
the IBA Rules are a “valuable resource” for the parties
within document production, and “expressly encom-
passes the production of electronic documents.”

The IBA Rules state that a document can be a
“program or data of any kind whether recorded or
maintained on paper or by electronic, audio, visual
or any other means.”®

The requirements of requested documents (in-
cluding electronic documents) are set out in Article
3(2) and based on the principles of specificity, rel-
evance, materiality and proportionality. The role of
the tribunal remains crucial for determining the des-
tiny of digital evidence in proceedings; the right to
request electronic documents does not obligate the
other party to produce them until the tribunal so de-
cides. Under Article 9.2, the tribunal can reject the
request to produce documents if is unreasonably bur-
densome or contradicts the principle of procedural
economy. That means that the widespread requests
for e-discovery would not be ordered, neither would
requests where specific software for storing and pro-
cessing may be required from one of the parties and
would be granted. The expenses for the development
or acquisition of such software would violate the
principle of procedural economy. Therefore, the re-
quests for electronic documents under the IBA Rules
shall be narrow and specific.

The alternative set of rules that can be applied by
tribunals and parties are the Prague Rules on Taking
of Evidence (“Prague Rules”). The Prague Rules re-
flect the civil law system approach of the role of the
tribunal in the conduct of proceedings and aim to
improve the efficiency of international arbitration.

¢ IBA Rules on the Taking of Evidence in International Arbitra-
tion, International Bar Association, 29 May 2010. // Available
at:  https://www.ibanet.org/Document/Default.aspx? Docu-
mentUid=68336C49-4106-46BF-A1C6-A8F0880444DC.
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Atrticle 4.2 of the Prague Rules explicitly set the
general rule for the tribunal to avoid extensive pro-
duction of documents, including any form of e-dis-
covery.

However, Article 4.6 highlights that the “docu-
ments shall be produced in photocopies and/or elec-
tronically. The produced documents are presumed
to be identical to the originals unless disputed by the
other Party/(ies).”” That gives legal ground for using
digital evidence in proceedings where the parties have
agreed upon the application of the Prague Rules.

The requirements to admissibility set out in Arti-
cle 4.3 of the Prague Rules are almost the same as
in the IBA Rules: the evidence shall be relevant and
material to the outcome of the case, not in the public
domain, and be in the possession of another party or
within its power or control.

Therefore, the Prague Rules limit tribunals in
e-discovery, but provide digital evidence with legal
force identical to original (paper) documents.

Thus, both of these Rules may be applicable by
tribunals and parties to fill the gaps in the arbitration
rules related to electronic documents and e-discovery.

IT-country and digital evidence:
Breakthrough of the state courts?

In 2017, the President of the Republic of Bela-
rus announced the general course on building the
“IT-country.” It primarily refers to the aim for ex-
tensive support of tech-companies in Belarus.

The new “Silicon Valley of Eastern Europe” will
soon start developing its legislation on technolo-
gy and innovations. The first step is Decree of the
President No. 8 “On the Development of the Dig-
ital Economy” dated 21 December 2017. It exclu-
sively regulates the activity of the high-tech park and
its residents and does not cover procedural issues of
e-disclosure.

The procedural codes even regulated these issues
before.

In particular, Article 55 of the Economic Pro-
cedural Code establishes that parties are entitled to

" Rules on the Efficient Conduct of Proceedings in Internation-
al Arbitration (Prague Rules), 2018. // Available at: http://
praguerules.com/prague_rules/
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submit documents in electronic form to the court.’
Furthermore, Article 84 of this same code clarifies
that the documents received by means of facsimile,
electronic or other type of transmission, including
documents received from the internet and those doc-
uments signed with an electronic or digital signature,
or any similar signature, shall be considered written
evidence.

There is a difference between the terms “document
in electronic form” and “electronic document.” An
electronic document is a type of document in elec-
tronic form. The Law of the Republic of Belarus dat-
ed 28 December 2009 “On Electronic Documents
and Electronic Digital Signatures” defines a digital
signature as a “sequence of symbols that is a pre-req-
uisite of an electronic document and that shall confirm
its entirety and authenticity.” An electronic document
contains two obligatory parts: the content of the doc-
ument and the electronic digital signature.

The previous approach of the state courts was nar-
row, and the courts considered electronic documents
with an electronic digital signature. Scanned copies
of documents and emails were not accepted.

Now the situation has significantly changed. The
courts consider documents in electronic form (docu-
ments that can be presented by electronic means that
allow the author/sender to be identified by means
of an electronic or digital signature or any other
means). Parliament has approved this approach by
making amendments to the Civil Code of the Repub-
lic of Belarus that enter into force in January 2019.
This will fix the courts’ understanding of documents
in electronic form.

This means that state court regulations can be sur-
prisingly more brave and progressive in fixing modern
terms in the legislation (giving definitions and regu-
lating the procedural status of these documents), but
more conservative in practice. When the arbitration
approach remains more flexible in practice it tends
to widen the interpretation of existing regulations to
cover the issues that arise.

8 Economic Procedural Code of the Republic of Belarus, National
Legal Internet-portal of the Republic of Belarus, 15 of December
1998. // Available at:
http://pravo.by/document/?guid=3871&p0=HK9800219.
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Official Launch of Prague Rules
in cooperation with Global
Arbitration Review

14 December 2018

Venue: Prague, the Czech Republic
Time: 09.30-18.00
Language: English

Discussion topics:
— Horses for courses: common law vs. civil [aw procedure in
international arbitration

— Is the sky the only limit? Discovery and e-discovery in arbitration
— Lie to me. Fact witnesses vs. documentary evidence: can a paper lie?
— How much loaded guns contribute to the truth? Party appointed
vs. tribunal appointed experts
— Showing a sphinx face. Limits of the tribunal’s role in fact findings
— No place for old men? Jura Novit Curia in international arbitration
NB. The Conference will be concluded by a signing ceremony of the
Prague Rules, a group photo of the delegates in a historical place
in Prague and the Reception
For sponsorship opportunities please contact to
alexandra.brichkovskaya@arbitrations.ru
Register now http://gar.live/prague2018
www.praguerules.com
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ROLE OF AN EXPERT IN
INTERNATIONAL ARBITRATION:
A GOOD STORYTELLER?

- n the normal course of arbitral proceedings, the experts’ role is of-

De I o I tte I ten described as expressing an opinion about a specific matter of high
technicality within their sphere of competence. Put another way, their

role is to assist the Tribunal on specific and often complex matters that
are not easily understandable by individuals outside that sphere of tech-
nicality. As such, expert reports qualify as a means of evidence. Dif-
ferent sets of rules have been drafted to integrate the experts into the
arbitral process and to assist Tribunals in assessing experts’ impartiality,
such as the IBA Rules on the Taking of Evidence in International Ar-
bitration (“IBA Rules”), or the forthcoming Prague Rules. However, is
abiding with the rules all that is required from an expert? In the below
text, I argue that the role of the expert goes well and beyond those rules.
According to the IBA Rules, an expert has a duty to “report on specific is-
sues determined by the Party” or “by the Arbitral Tribunal”.! Although they are
usually appointed and remunerated by one of the parties in a dispute, experts

Anthony Charlton, are bound to be independent and impartial. Therefore, their ultimate duty is
Partner, Forensic & Dispute to the Arbitral Tribunal. In its essence, the role of the expert is that of express-
Services, Deloitte Finance ing an objective opinion about matters very particular to an industry, for ex-
France ample on financial matters, construction delays, costs in the pharmaceuticals

industry, etc. The purpose of their analysis and expert opinion is to allow the
Arbitral Tribunal to reach a fair and reasoned judgement. The Rules also sets
forth the requirements for expert reports which include inter alia a statement
of independence, a description of instructions pursuant to which the expert
is providing his or her opinions and conclusions, as well as the methods, evi-
dence and information used in arriving at these.? In this sense, the Parties rely
on the expert “as a means of evidence on specific issues”.?

Thus, when expert opinions are called upon in the arbitral process,
they have the role of evidentiary documents. As such, experts need to
abide by certain rules that ensure that their opinion is supported by evi-
dence already submitted to the Tribunal* and that the methods used are
understandable and reasonable. In my opinion as a quantum expert, my

Jana Jandova,

Director, Forensic & Dispute
Services, Deloitte Finance
France

IBA Rules, Definitions.

IBA Rules, Art. 5.2(e).

IBA Rules, Art. 5. 1

If the Expert relied on documents not submitted to the Tribunal, they need to state
clearly what those documents were.

B
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role is first and foremost to analyse the facts of the
case and use my insights and experience as a financial
expert to assess the actual economic losses of value
that have been suffered, if any, by the injured party. A
good expert is thus one that is able to clearly describe
his/ her methodology, explain complex issues in lay-
persons terms, and allow the Tribunal to see how the
facts decisive in the case are reflected in the damages
claimed.

Nevertheless, I argue that being a good expert does not
stop at sticking by the rules. In my opinion, the expert’s
role needs to go beyond the mere assessment of facts.
Crucially, the expert also needs to be a good storyteller.

Pixar, which is part of the Walt Disney Studios, is
arguably the best story-telling company of the mod-
ern age. Our children, and not just them, adore their
stories and can watch them over and over again. I
therefore researched what makes Pixar’s stories so
successful. Per its official stream video, there are ten
rules of effective story telling.’

These include finding the idea, creating charac-
ters we can root for, drama and conflict, essence of
structure, believable characters, developing an idea,
challenging your characters and the theme.

I think by analogy all of the above can be incor-
porated in a good expert report. The expert has the
benefit that he does not need to find the idea for its
story since it is based on the factual circumstances of
the dispute. He or she also probably does not need
to look for the main character. The character will be
either the claimant or the respondent in the dispute.

There is also drama and conflict, the disruptive ele-
ment that creates the intrigue. Experts should be able
to bring their client back in time, to the moment when
the breach occurred and express what the most likely
course of events would have been, but for that breach.
Thus, if we were to follow a typical story structure, an
expert report could be easily summarised under the
following format: Once upon a time there was a Claim-
ant who decided to build a road. Every day for a whole
year, the Claimant built a road that would have brought
him benefits over the next 20 years and allowed him to
grow internationally. One day, the Respondent expro-
priated the Claimant and took possession of his road.

5 Detailed also in a book ‘Pixar Storytelling: Rules for Effec-
tive Storytelling Based on Pixar's Greatest Films’, by Dean
Movshovitz

ANALYTICS

Because of that, Claimant lost the value he was expect-
ing to gain from the project and incurred additional
losses that were not recovered through future profits.
Until finally an Arbitral Tribunal compensated the
Claimant and they received the lost cash flows back.

An Expert should follow a good structure when tell-
ing their story in their report. They would start with
setting out the facts about the dispute, the specificities
of the industry as relevant to the dispute, describing
the methods they used for assessing the damage and
why, and then finally reaching their opinion(s) and
conclusion(s). They would always distinguish be-
tween facts and opinions. In other words, they need
to develop the idea of how they assess the damage in a
particular way and why and then implement it.

Their story must be believable and therefore they
should support their arguments with evidence and
thorough analysis. Any assumptions adopted should
be reasonable and be able to stand up to scrutiny. In
addition, they should challenge their approach. This
can be done, for example, by using alternative meth-
ods of calculation or by testing sensitivity of their re-
sults to changes in the underlying assumptions.

In short, the role of the expert, whether for the
claimant or respondent, is to tell the story of the in-
jured party and how the alleged breach(s), if proven,
translates into a monetary loss (if any). The expert
will need to spell out their opinion precisely on the
points that changed the course of action, as it was ex-
pected on the outset of the story.

Storytelling practitioners would tell you that great
stories are simple and focused and I believe the same
principle applies to expert reports. A good expert is
the one able to set out a simple and clear story. It is
also someone who can single out the events decisive
for the case, as they have been presented to him, and
how these impact on the damage in the dispute. Fi-
nally, the expert needs to be able to defend his or her
report under hostile cross-examination and present
himself or herself as a credible and convincing ex-
pert, displaying humility and open-mindedness.

In summary, a good expert has to be, in my opin-
ion, primarily a good storyteller, supporting his story
with reliable evidence. How compelling the expert’s
story is will have an impact on the direction of the
conciliatory act that would eventually finalise the
story, being the arbitral award.
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Codwiickas naowaaps B Kueee. MictouHunk: Photogenica.ru

APBUTPAXKHAA PEOOPMA
B YKPAVHE: OB30OP OCHOBHbIX
M3MEHEHWIN®

' CynebHbl KOHTPOJ1b

HaubGonee 3HauMMBIM U3MEHEHUEM B cepe CyleOHOro KOHTPOJIS B
OTHOIIEHUU MEXTYHAPOAHOTO apOUTpaxka cTajo yMeHbIIEHUE 3aeii-
CTBOBaHHBIX B HEM CYACOHBIX MHCTAaHLIMI BIBOE. TakK, KOMIIETEHTHBIM
CyJIOM TI€pBOM MHCTAHIIMU JUISI pACCMOTPEHUS 3asIBICHUI 00 OTMEeHE
W UCITOJIHEHUU PEIIeHU MeXAyHapOIHOTO apOuTpaXka, BBIHECEHHBIX
B YKpauHe, ABJISETCS aneUISIIUOHHBIN OO Cy/I IO MECTY apOUTpa-
Ka, a JUIsl 3asiBJIEHUI 0 TPU3HAHUY U UCTTOJTHEHUU WHOCTPAHHBIX ap-
OUTPaXHBIX PEIICHUN — alle/UISIIMOHHBINM OOIIUI Cya, IOPUCINKIIUS
KOTOpOro pacnpocTtpaHsieTcs Ha ropoa Kues. Pemenust aTux cymon
EneHa lNepenenunHckas, MOTYT ObITh 00KaJIOBaHbI B HOBBLIN BepXxoBHBbII cyI.

INTEGRITES, Kues, napTHep

! TIponomkeHnwue. [TepBast yacTb cTaTh¥ OMyOIMKOBaHa B Arbitration.ru Ne 2/2018, http://
journal.arbitrations.ru/upload/medialibrary/1f2/Arbitration.ru_2 2 October_2018.pdf.
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Taxke BaXKHBIM U3MEHEHUEM CTaJIO MOSIBJICHHUE B
I'TIK criertmanbHO Mpolenypbl MPU3HAHWS U MPU-
BeJeHUSI B UCTIOJTHEHUE PEIIEHUI MEXKIyHAaPOIHOTO
KOMMEPUYECKOT0o apOuTpaxa B YKpauHe He3aBUCH-
MO OT MecTa apOuTpaxka, a Takke MpPOLEAyphl OT-
MEHBI PEeIIeHUI MEeXIYHapOIHOTO KOMMEPYECKOTO
apouTpaxa, ecii MeCTo apOUTpaxka HaXOOWUTCS Ha
TeppuTOpuM YKpauHbl. Jlo pedopMbl 3TU BOMpoO-
ChI pa3pelajgvch COTJIaCHO MpPOoIlenype, MPeaycMo-
TPEHHOM JUISI UCIIOJHEHUSI PEIeHUIl WMHOCTpaH-
HBIX CYJOB M OTMEHBI pELIEHUI TPETeMCKUX CYI0B
cootBeTrcTBeHHO. I'TIK momosHeH HOpMamu, ycTa-
HaBJIMBAIOIIMMKU OCHOBAHMS JJIsI OTMEHBI pElIeHUS
MEXIyHAapOIHOTO apOuTpaxa U I OTKa3a B IpU-
3HAHWU U BbIIaye pa3pellieHus Ha UCIIOJHEHUE ap-
OUTPaXXHOTO pellleHUs B YKpanHe, KOTOpbIe MOYTH
JIOCJIOBHO TOBTOPSIOT IMOJIOXeHUs cT. 34 u 36 3a-
KoHa 0 MKA u ct. V Hblo-MopKcKoit KOHBEHIIUM.

E1e onHoit HoBoI mpouenypoit, BBeaeHHoM ['TIK,
CTaJla peajau3alys CyIoM IOJoXeHu 4. 4 cT. 34 3a-
koHa 0 MKA, corjacHO KOTOpPBIM Cy[, €CJIM COYTET
HauIeXaIuM, MOXET IPUOCTaHOBUTD IIPOM3BOJACTBO
00 ocrapyMBaHWM PEIIeHUST MEXTYHAPOTHOIO KOM-
MEepYECKOro apOuTpaxa Ha YCTaHOBJIEHHBIN CPOK C
TEM, YTOOBI TPETOCTABUTH COCTABY MEXITYHAPOIHOTO
KOMMEPYECKOro apOUTpaka BO3MOXKHOCTh BO30OHO-
BUTb apOUTpaKHOE pa3dUpaTeIbCTBO WX MPEaNpH-
HSTb UHbIE AEHCTBUS, KOTOPBIE, IO MHEHMIO COCTaBa
MEXIYHapOIHOTO KOMMEPUYECKOTO apOuTpaxa, IMo-
3BOJISAT YCTPAHUTh OCHOBAaHUS ISl OTMEHBI PEIIeHUS
MEXIYHapOIHOTO KOMMEPYECKOTo apouTpaka.

I[ToMuMoO BBeIeHUSI OMMCAHHBIX BBIIIE HOBBIX
npouenyp pedopma pemimiaa HECKOJIbKO HaboJeB-
IIKUX TPAKTUYECKUX MPOoOJeM B BOIIpOcax ocrapu-
BaHUS Y MCIIOJHEHMS apOUTPaXHBIX pElIeHUi, a
TakKe MpeaocTaBuia HOBbIE BO3MOXHOCTH CTOPO-
HaM apOUTpaxKHOro pa3dorpaTeabCTBa.

B0o3MOX>XHOCTb OAHOBPEMEHHOIO
pacCcMOTpPEHUSA BOMNPOCA OTMEHbI

M UCNOJIHEHUSA apOUTpPaAXKHOrO peLleHns
CogeTno BorpocaM cyneoHoi pechopMbl 1 BepxoBHast
Pana cornmacunuch ¢ npeanoxeHusIMA YKpauHCKOR
apoutpaxHoii accouuauuu (YAA) v npeaycMoTpesn
B I'TIK BO3MOXHOCTh paCCMOTPEHUST XOAATalCTB 00
OTMEHE M Bbladye pa3pellieHus Ha UCIIOJIHEHNE Ofl-
HOTO M TOTO X€ apOMTPaXKHOTO PEIIeHUSI B OMHOM

AHAJIUTUKA

cyAeOHOM MPOU3BOICTBE, YYUTHIBAsI, YTO OCHOBAHUSI
JUIST OTMEHBI pellieHUs M 0TKa3a B €ro IIPUBEJICHUY B
WCIIOJIHEHNE OJWHAKOBBI, 8 KOMIIETEHTHBIN CYII JUIS
00enx MpoLeAyp OOWH U TOT K& — aneJIISIIUOHHbBIN
OOILIUIA CyJI TIO MeCTy apOuTpaxKa.

DTO HOBOBBEIEHUE, Kacawlleecs apOUTpakHbIX
pellleHN, BBIHECEHHBIX B YKpauHe, TTO3BOJIUT U3-
0exXXaTh IapajuIeJIbHBIX pa30oMpaTesIbCTB B OTHOIIIC-
HUHM, IO CYTU, OJHUX U TeX XKe BOIIPOCOB, a TaKKe
MPUOCTAHOBIICHUS TPOILEAYPhl BBIIAYM pa3pelie-
HYSI Ha UCTIOJTHEHNE PelIeHUST MEXIYHApPOIHOTO ap-
OuTpaxa 10 pacCMOTPEHMS BOITPOCa O €r0 OTMEHE.

Bo3MOXXHOCTb A,06POBO/ILHOrO UCMOJIHEHUSA
apbuTpa)kHoro peLueHus
YacTUYHO BOCIPUHSB MpemlioXeHuss YAA, HoBas
penaxkuus I'TIK cHuMaeT, XOTb M B KOMITPOMUCCHO
¢dopme, mpobieMy HAOOPOBOJIBLHOIO MCHOJTHEHUS
pelIeHnit MeXAyHapoOIHOT0O KOMMEPUYECKOro ap-
ourpaxa. PaHee B cuJly 0COOEHHOCTEl BaIIOTHOTO
peryaupoBaHUs YKPAaMHCKKUE TOJDKHUKW HE MOTJIU
JOOPOBOJILHO MCTIOJIHUTh apOUTpaKHOE pellleHue,
€CJIM CyMMa B HeM ObLTa BbIpaxkeHa B MHOCTPaHHOM
Bastore. [11s1 coBepIieHMs Tu1aTexa TpedoBaics uc-
TOJTHUTEJIbHBIN JIUCT, KOTOPBII MOXXHO OBLIO MOJTY-
YHUTh, TOJBKO MPOMAS BCIO IPOLIEAYPY MPU3HAHMS
U TIOJy4YeHUs pa3pelleHus] Ha MCIIOJHEHUE apOou-
TPaXKHOTO pEIIEHUST B TOCYAapCTBEHHBIX CYIaX.
I'TIK He MeHseT AeicTBYyIOllee BaJIOTHOE PEry-
JVPOBaHUE, HO BBOAUT YMPOIICHHYIO MPOLEIYPY
MOJyYeHUsT pa3pellieHMs] cyla Ha MCIOJHEHUE ap-
OUTPaXKHOTO PEIlICHMS 110 3asIBJICHUIO TOJDKHUKA, Ha
OCHOBaHUHU KOTOPOTO MOXKET OBITh BbIITAH VCITOTHHU-
TeJIbHBIN TOKyMeHT. CylI TOJKEH pACCMOTPETh TAKOE
3asBJieHUe B TedeHue 10 qHeit B cyneOHOM 3aceqaHnmn
0e3 yBeIOMJICHUSI CTOPOH, W CYACOHBIM KOHTPOJIb
TP €r0 PACCMOTPEHUM OTPAaHUYEH JIIITb BOITPOCaMU
apOUTPaOMILHOCTY M ITy0muHoro rnopsiaka. Ilo pe-
3yJIETaTaM pacCCMOTPEHUS CyJ BLIHOCHUT OIpec/ieHe
0 TIpU3HAHWUM W TIPEAOCTaBJICHUU paspelleHus Ha
J100POBOJILHOE UCITOJIHEHUE WM 00 OTKa3e B TAKOM
MPU3HAHUM U UCITOJTHEHUM, KOTOPOE MOXKET OBITh
003KaJIOBaHO B ane/UISIIMOHHOM Topsijake. B ciydae
VIOBJIETBOPEHUS 3asIBJICHUS JOJKHUKA CYI TI0 3asIB-
JIEHWIO B3bICKATE/IsI BbIAACT UCITOJIHUTEIbHBIN JIUCT.
HHTepecHO, 4TO HEKOTOPBIE YKPAaMHCKUE TODKHUKI
YK€ BOCITOJI30BAJIMCh 3TOI BO3MOXKHOCTbIO.
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B03MOX>XHOCTb KOHBEpPTaL MU CYMMbI
B3bICKaHUSA MO apOUTpParKHOMY peLLEeHUIo
Hosas pemakuus T'TIK pemnna mpobiiemy Bajiio-
Thl B3bICKAHUS MO apOUTpaxkHOMY pelieHuto. Kak
W HacTauBaJIO apOUTPaXHOE COOOIIECTBO, TENEph
KOHBepTallMsl CYMMbI, IToJJjiekallleil B3bICKAHUIO
Mo apOUTPaKHOMY PELICHUIO, B BAIIOTY YKpPauHBI
MPOUCXOAUT UCKIIOUUTEIBHO MO 3asiBJICHUIO B3bl-
ckaresisi. PaHee Takasi KOHBepTallMsl COBepIlaach
B 00513aTeJIbHOM TOPSAKe MPU BHIHECEHUU CYAOM
oIpenesieHUs] O BblJaue pa3pellieHUs] Ha TTPpUHYIU-
TeJIbHOE UCITOJIHEHVE apOUTPaKHOTO PeLIeHUsT, YTO
HE TOJIbKO TepeKJIaabIBaJ0 Ha B3bICKATEs BCE Ba-
JIIOTHBIE PUCKHW, HO U TIOPOIl 3HAUMTEBbHO YCIOX-
HsU10 (paKTUYECKOe MOJIyYeHMe UHOCTPAaHHBIM Kpe-
JUTOPOM B3bICKAHHBIX C JOKHUKA CYMM.

Bo3MOXXHOCTb B3bICKaHMS NPOLLEHTOB/NEHN
no apouTparkHbIM peLLUeHnsAM

Hogas penakums I'TIK yperynrpoBaia BOmpoc B3bI-
CKaHMS TIPOLICHTOB U TEHU T10 apOUTPaKHBIM pe-
IIEHUSIM, €CJIM OHU HE yKa3aHbl B TBEPAOU CyMMe,
a MmoJjIexXaT pacueTy 10 YCJIOBUSM TaKOro pelIeHus.
PaHee momHOMOUMS Cyda B 3TOM BOIIPOCE HE OBLIN
YETKO YpEeryJIMpOBaHbI, YTO CO3IaBaj0 IPOTHUBO-
pEeUYrBYIO CyneOHYI0 MPaKTUKY BILIOTH IO OTKa3a B
WCITIOJTHEHUU apOUTPaXHOTO PEIIeHUS B YACTH B3bI-
CKaHMS ITpolieHTOB/TIeHu. Tenepb ke He0OXOIUMBbIe
MOJTHOMOYMS ycTaHOBAeHHBI 4. 4—5 cT. 479 TTIK, n
CyJl TOJTKEH yKa3aTh B CBOEM PEIIEHUHN O PU3HAHUM
W BbIJaye pa3pelreHrs Ha UCTIOJIHEHUE apOuTpax-
HOTO pEIICHMSI O HAYMCJIEHUU COOTBETCTBYIOIIMX
MPOLIEHTOB W/WJIM TIEHU BIUIOTH IO MOMEHTa ¢hak-
TUYECKOr0 MCIIOJTHEHUS PEIIEHUs] B COOTBETCTBUU
C JICWCTBYIOIIMM 3aKOHOJATEIbCTBOM, PETYJINPYIO-
1M TaKoe HauyucCJIeHHWE. A OKOHYaTelIbHas cyMMa
MPOLIEHTOB/TICHU B TAKOM CJIydae pacCYMTHIBAETCS
10 TIpaBUJIaM, OTIPEJEICHHBIM B pELIEHUU Cyaa, Op-
TaHOM (JIUIIOM), COBEPIIAIOIIMM MPUHYIUTEIbHOE
WcriojHeHue. Takoil MoAXod BO MHOTHUX CTpaHax
TMO3BOJIIET MOTUBUPOBATh JOJDKHUKA JOOPOBOJIBHO
WCITOJTHUTH COOTBETCTBYIOIIEE apOUTPaKHOE pellie-
HUE€ U HE 3aTsATMBaTh MPOLIEIypY MOJIyIeHUS pa3pe-
IIEHUS CyAa Ha TaKoe UCIToJHeHue. Y XoTsa naHHbIe
noyioxxeHus ct1. 479 I'TIK BcTynatot B cvity Jauiib 1
sHBaps 2019 roga, yKpauHCKUE CYIbl YK€ BBIHOCST
pelIeHus, cleaysl yCTaHOBIEHHOMY B HUX TTOJIXOAY,
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MOCKOJIBbKY, KaK YKa3aJl B OMHOM U3 JieJ1 HOBBI Bep-
XOBHBIH CYII, «3aKOHOAATENb ONPeIe/In HallpaBie-
HUE Pa3BUTHUS YKa3aHHBIX IIPABOOTHOILIEHU B OT-
HOILIEHWH UCTIOJIHEHUS pellIeHUsT MeXIyHAapOIHOTO
KOMMEpPYECKOro apOMTpaxka B 4acTH HaYUCJIEHUS
WCIIOJIHUTEIEM MPOLIEHTOB U (WJIK) MEHU B COOT-
BETCTBUM C YCIOBUSIMU, YKa3aHHBIMA B TaKOM pe-
LIEHUN» .

CynebHoe copencrteue

Hogag pepakuus I'TTK oTkpblia ajisi CTOPOH U ap-
OUTPOB MpOIECCyalbHbIE BO3MOXHOCTH, KOTOPHIE
paHee ObUIM UM HEOOCTYITHBI, IO3BOJISIS ITOJIYIUTD
cyliebHoe coleiicTBUEe B BOIIpOcax apOuTpaxa JJist
obecneyeHrs UCITOJHEHMS Oyaylero apouTpaxHo-
ro pelieHus B YKparHe, 00eCTIIeUeHNS 1 MOIyICHUS
JI0KA3aTeIbCTB, HEOOXOMMMBIX IJIT apOMTPakKHOIO
pa3bupaTeabCcTBa, B TOM YHUCJE IIyTeM UCTpedoBa-
HUSI TOKa3aTeIbCTB U IOIPOca CBUIAETEICH.

B mepBoil MHCTAaHLMU KOMIIETEHTHBIM CYIOM
110 BOIIPOCAM MOJIy4YeHUsI 00eCIIeUUTEIbHBIX MEP B
MOIACPKKY apOuTpaxa SBISECTCS ane/UISILMOHHBIN
OOLLIMIA Cya TI0 MeCTy apOuTpaxka 11b0 Mo MecTy Ha-
XOXXIEHMS OTBETYMKA WJIM €TO MMYIIeCTBa (I10 BEIOO-
Py KUCTIIA); IO BOIIpOCaM Mep o0ecIiedeHMs JoKa3a-
TEJILCTB IJIs1 apOUTpaxka — aneJUISILUOHHbIN o001
CyI MO MECTY HaXOXICeHUs TOJDKHUKA WKW JoKa3a-
TEJIbCTB, B OTHOIIEHWY KOTOPBIX MCIIPAIIUBAIOTCS
Mepbl OOeCIIeYeHUsI, WIM HMMYIIECTBA MOJDKHMKA,
WJIM TI0 MECTY apOuTpaxa; o BOIIPOCaM COICHCTBUS
B MOJIYyYEHUHU A0KA3aTeNbCTB (MCTpeOOBaHUE U OC-
MOTp J0KAa3aTeIbCTB, IOIPOC CBUACTENEH) I ap-
OUTpakHOrO pa3dupaTenbCcTBa — amnesIsILMOHHBIN
OOIIMIA CyI IO MECTy HaXOXIEHUSI J0Ka3aTeIbCTB,
MECTY XKUTEJILCTBA (HAXOXICHUST) CBUICTEIIS.

Bo3Mo)XHOCTb nojiy4yeHusd B cyae Mep
obecneyeHus Ucka B noaAacpXXKy
MeXAyHapoAHOoro apburpaxka

B HoBoli pepakuumu I'TIK HakoHel-TO ycTaHOBIE-
Ha BO3MOXHOCTb OOpallleHNUsI B TOCYyIapCTBeHHBIN
CyI 3a MOJIydeHHEeM O0ECIICUYUTEIbHBIX Mep B MOI-
IEePKKY MEXIYHAPOIHOTO apOuTpaxa, 4ero MHOIO

' CMm. 1. 59 omnpenenenus BepxosHoro cyma ot 15 masg 2018
roma 1o nmeiy Ne 759/16206/14-11, http://www.reyestr.court.
gov.ua/Review/74630452.
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JIET OXXKUAAJI0 apOUTPaKHOE COODIIECTBO YKPaWHBI.
CropoHa MOXeT 00paTUThCS 3a TaKUMM MepaMu
nocje WHULMUPOBAHUS apOUTpakHOTO pa3dupa-
TETbCTBA B COOTBETCTBUU C OOIIMMM MpaBUIaMU
U TIPOLEAYPO, YCTAHOBICHHBIMU ISl TIOTyYEHUS
o0ecreYnTeIbHBIX MEp B IPaKAaHCKOM ITpoIiecce.

IToMuMoO cTanmapTHOTO MaKeTa TOKYMEHTOB 3asi-
BUTEJIb TOJKEH MPUIOXUTD:

— KOTIHIO NMOAAHHOTO B apOMTpake UCKOBOTO 3asIB-
JIEHUST WX UHOTO TOKYMEHTA, MHUIIUUPYIOIIETO
apOouTpaxkHoe pa3oupaTeIbCTBO B COOTBETCTBUU
C MpaBWJIaMy MIPUMEHUMOTO perjiaMeHTa WIH 3a-
KOHOATEIbCTBOM MeCTa apOuTpaxa;

— JIOKYMEHT, TOATBEPXAAIONINI T10Aauyy TaKoro
3asBJICHUSI/TOKYMEHTA;

— KOTHUIO COOTBETCTBYIOILIETO apOMTPasKHOTO CO-
TJIallIeHUS.

Cyn 00s13aH pacCMOTPEThb TaKoe 3asiBJICHUE B Te-
YyeHUe ABYX THel 0e3 yBeAOMICHUS yUaCTHUKOB ap-
OMTPaXXHOTO pa3doMpaTeILCTBA.

B cootBerctBuu ¢ I'TIK misg mpumeHeHusT o06e-
CTIEYMTETBHBIX MEP B MOMAEPKKY apOUTpaka ycTa-
HOBJICH CTaHAApT, aHAJIOTUWYHBII TOMY, KOTODPBIA
CYILECTBYET JIJIsT 00€CTICUUTEIbHBIX Mep B TpakIaH-
CKOM TIpOolLIecce: €CIM UX HENTPUMEHEHUE MOXET CY-
IIECTBEHHO YCIOXHUTD UJIU CACJIaTh HEBO3MOXKHBIM
HCIOJIHEHHE OyAylIero cyaeoHoro [apouTpaxKHoro|
pelIeHNsT WIM BOCCTAHOBJIIEHNWE HApYLIEHHBIX WA
OCIIapyBacMbIX MPaB WIM MHTEPECOB MCTIIA, 3a 3a-
IIIMTON KOTOPHLIX OH oOpatujcs B cyd [apOouTpax].
OTKpHBITBII IepedeHb 00eCIeYNTEILHBIX MEp U HC-
KJIIOYEHU 13 X MPUMEHEHUS YCTaHOBJIEH B CT. 150
I'TIK. B yacTHOCTH, HE TOMycKaeTCsl IPUHSITHE 00¢e-
CIIEYUTETbHBIX MEP, KOTOPBIE IO COAESPKAHUIO TOXK-
JECTBEHHBI YIOBJIETBOPEHMIO 3asIBJICHHBIX MICKOBBIX
TpeOOBaHUIA.

I'TIK Takxe mpeaycMaTpuBaeT, YTO OOecreur-
TeJIbHBIE MEPHl B TOANCPXKKY apOMTpaka MOTYT
OBITb U3BMEHEHBI UM OTMEHEHBI 10 OOl TTpoILie-
nype. OcHOBaHMS IJII OTMEHBI Mep, NMPUHSTHIX B
MOIEPKKY apOUTpaxa:

— B PacCMOTPEHMU Jiejia B apOUTpaKe OTKa3aHo;

— caMo pa3doupaTeabCTBO MPeKpalleHo;

— TIPUHATO pellieHue 00 0TKa3e B yIOBIETBOPEHUN
HCKA;

— JIMLO, TI0 3asIBJICHUIO KOTOPOTO OBbLIA MPUHSTHI
obecrieunTesIbHbIE MEPhI, TPEKPATUIIO YU4acTHe B
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pa3oupaTeabCTBe WM HE COBEPIUMIIO JSUCTBUMA

10 YYaCTUIO B apOMTPakHOM pa3doupaTesibCTBe;
— CYIIECTBYIOT MHBbIE OOCTOSATEIBLCTBA, CBUIETETb-

CTBYIOIIIME 00 yTpaTe HEOOXOMMMOCTH B obecIie-

YEHUU TaKOTO UCKa.

3asgBUTEIbL HECET OTBETCTBEHHOCTh 3a YOBITKH,
MPUYMHEHHBIE O0EeCIeYnTeIbHBIMU MepaMu. [
COOJIIOICHMS TIpaB JIMIA, B OTHOIIEHUM KOTOPOTO
MPUHSATH 00ECIIEYUTENbHBIE MEPhI, HA BO3MEIICHUE
TakuX YObITKOB I TIK BBOIMT MOHSITHE «BCTPEUHOTO
obecrieyeHUsI», TTPENOCTABIEHNE KOTOPOTO 3asiBU-
TeJleM o TpeOOBaHUIO Cyda SIBISIETCS 00s13aTelb-
HBIM YCJIOBUEM [IJIsSI TIPUHSITUS 00eCTIeUUTEIbHBIX
Mep. Cyna 00s513aH NMPUMEHUTh BCTpEYHOE obecrieye-
HUeE, eClU:

— HCTell He UMEET 3aperucTpUpPOBAaHHOTO B yCTa-
HOBJICHHOM 3aKOHOM ITOPSIIKE MeCTa MPOXMUBa-
HUs (MpeObIBaHWS) WM MECTOHAXOXIECHWS Ha
TEPPUTOPUM YKpauHbl WJIM UMYIIECTBA, HAXO-
JSIIEerocsl Ha TEpPUTOPUM YKpauHbI, B pa3Mepe,
JOCTAaTOYHOM [IJ151 BO3MEIIIeHUs YOBITKOB OTBET-
YHhKa, KOTOPbIE MOTYT OBITb €My IPUYUHEHBI
obecrieyeHueM KCcKa, B cilyyae 0TKas3a B UCKE;

— Ccyoy TMpeaoCTaBleHbl [d0Ka3aTeabCTBa TOTO,
YTO HUMYIIECTBEHHOE COCTOSHHUE UCTHA JHOO0
€ro JECTBUS IO OTUYXKICHUIO MMYIIECTBA WU
WHBIE IEWCTBUS MOTYT YCJIOXHWUTh WIM CIENaTh
HEBO3MOXHBIM HCIIOJJHEHUE pELIeHUsT Cyaa o
BO3MEIIEHUN YOBITKOB OTBETUYMKA, KOTOPbIE MO-
TYT OBITh €My IIPUYMHEHBI 00eCTICUeHEM 1CKa,
B CJIy4ae OTKa3a B UCKE.

OOpaTuThcs 3a OO0ECHEeYUTETbHBIMUA MEpaMM B
YKPauHCKWM CyJ MOXHO HE3aBUCUMO OT TOTO, Ha-
XOIWTCS JIU MECTO apOuTpaka B YKpanHe WU 3a €€
TpeaesIaMu.

Bo3MO)XHOCTb NosilyyeHus cyaebHoro
conencTeus B obecneyeHnn A0Ka3aTesNbCTB,
Heob6xoaUMBbIX A apoUTpParKHOro
pa3bupaTtenbcTBa

Hogasg pemakums I'TIK mpenoctaBuia apOuTpax-
HBIM TIOJIb30BaTeNIIM YIOOHBINA IpOoleCCyaTbHbBIN
WHCTPYMEHT — BO3MOXKHOCTb MOJYYEHUS CyIeOHO-
IO CONEUCTBUS B OOECIIEYEHUU JOKA3aTeIbCTB, He-
00XOIMMMBIX I apOMTPakHOTO pa30upaTebCTBa.
Takas mpolieccyaibHass BO3MOXHOCTb JOCTYITHA
CTOpOHAaM, €CJIM €CTb OCHOBAaHWS IOjaraTthb, 4TO

December 2018, N2 4 | 47



AHAJIUTUKA |

CPEACTBO NOKAa3bIBAHUSI MOXET OBITh YTpaueHO JTU0O0
cOOp WM MoJaya COOTBETCTBYIOIINX J0KA3aTeIbCTB
CTaHYT CO BpeMEHEM HEBO3MOXXHBIMU WJIU 3aTpPyIl-
HUTEJIbHBIMU.

Teneppb Xe ¢ COOTBETCTBYIOIIUM 3asiBIEHUEM —
Ha OOIIMX OCHOBAaHUSIX W B mopsiake cT. 116—118
I'TIK — B KOMIETEHTHBII CyIl MOXET OOpaTUThCS
M COCTaB apOWTPOB WJIM CTOpPOHA apOUTPaKHOTO
pasoupatenabcTBa. K 3asgBieHuo o0 obecriedeHUn
JIOKA3aTeJbCTB 110 Aey, NepeJaHHOMY Ha paccMo-
TpEHUE MEXIYHApOIHOTO apOouTpaxka, mpuiaraeTcs
KOITUSI MICKOBOTO 3asIBJICHMS, TOMAaHHOTO B MEXIY-
HapOIHBINA apOUTpax, MOKa3aTeJIbCTBA €ro Mogavyun
B COOTBETCTBMM C TNPUMEHUMBIM pPETrIaMEeHTOM U
3aKOHOM, a TakKe KOIUsI apOUTpaxKHOTro COrJIallle-
Hus. [TpoTOKOJIBI M MHBIE MaTEpHaJIbl, Kacalomiuecs
o0ecIieyeHUs TOKa3aTeIbCTB B MOIACPXKKY MEXKITY-
HapOIHOTo apOWTpaxa, MPEeIOCTaBISIOTCS CYIOM
3asBUTENTIO IS TTIOAa4Yu B apOUTpaxe.

ITpumeuarensHo, uro I'TIK He ycTraHaBiuBaer
OrpaHWYEHU B OTHOLIEHWM MeCTa apOUTpaxa s
1iesieit okazaHus CyAeOHOro CONEeMCTBUS B BOIIpOCax
o0ecrieyeHUs TOKa3aTeIbCTB.

Bo3MoXKHOCTb cygebHoro cogemncrems

B MOJIy4Y€HUU A0KA3aTe/IbCTB, HEOOXOAUMbIX
DNa apbuTparkHoro pasébupartesibCcTea

I'TIK B HOBOI1 pegakiMy yCTaHABJIMBAET MPOLIECCY-
aJbHBIA MeXaHU3M IS TIPAKTUIECKOM peau3alu
noJioxkeHui ct. 27 3akoHa o MKA cynamu Ykpau-
HBI ITO BOIIPOCAM COAECTBUS B MOJYYCHUM JOKAa3a-
TEJIbCTB, HEOOXOAUMBIX IJISI apOUTPaKHOTO pa3dou-
paTesbCTRA.

CoryacHO HOBO#M pegakuuu cT. 27 3akoHa O
MKA cocTaB apOUTpaKHOTO Cya WM, C €T0 cora-
CHsl, CTOPOHA apOUTPaKHOTO pa3dupaTesibCTBa MO-
3KeT OOPaTUTHCS B KOMITETEHTHBIN aIleIIIIMOHHBII
CyZ 3a COAEWCTBUEM B JIONPOCE CBUIACTEIISI, UCTPE-
0OBaHMM JOKA3aTEJIBCTB U MX OCMOTPE TI0 MECTY Ha-
XOXIEHUs. YUUThIBas cepy MpUMeHeHUsT 3aKoHa
o MKA, takoe coaeiicTBUE MOXKET ObITH OKa3aHO
TOJILKO pa3OMpaTeIbCcTBaM C MECTOM apOMTpaxka B
YkpauHe.

Cyn paccMaTpuBaeT 3asiBjieHuUs Mo cT. 27 3aKo-
Ha o MKA B o0uieM mnopsiake, TpUMEHUMOM IS
COOTBETCTBYIOLIMX 3asIBJICHUI B paMKax CYyIeOHBIX
MPOLIECCOB (KOTOpbIE OTJIMYAIOTCS IS Pa3HOTO
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BHUJA MOKA3aTeJIbCTB), HO C pelIeHWEM BoImpoca 00
00ecIieyeHUM WIN TpeaBapUTENIbHON OILUIaTe CBS-
3aHHBIX C 3TUM PacXOJO0B.

B ciydae ynoBneTBOpeHUs 3asBICHUS 00 UCTpe-
0OBaHMM MTOKA3aTEJIbCTB B MOMIEPXKKY apOuTpaxka
CyIl MOXET 0053aTh JIUII0, Y KOTOPOIO UCTPEOYIOTCS
JIOKa3aTeIbCTBA, MPENOCTaBUTh MX HETIOCPENCTBEH-
HO COCTaBy apOMTPOB WM CTOPOHE, MO 3asIBJICHUIO
KOTOPO# TaKue JoKa3aTeJbCTBAa MUCTPEOYIOTCS, IS
JalibHelllel mepegayn coctraBy apouTpoB. B cBoeM
orpeaeeHu 00 UCTpeOOBaHUU JOKA3aTEIbCTB CYI
pazpeniaeT BOMPOC KOMIIEHCAIIMM PacXOAOB, CBSI-
3aHHBIX C UX IIPEIOCTaBICHUEM.

B cinyyae ymoBieTBopeHUS 3asBJACHUST 00 OCMO-
Tpe OKAa3aTeJIbCTB MO MECTY WX HAXOXICHUS CYI
HaIpaB/IsieT IMPOTOKOJ OCMOTpa HEMOCPEICTBEH-
HO COCTaBy apOMTPOB WM CTOPOHE, MO 3asIBICHUIO
KOTOpPOW TaKOW OCMOTP IMPOBOAMIICS, IJISI TaTbHE-
1IIeil mepenaym coctaBy apouTpoB. B cBoeM omperne-
JICHUM CyJ pa3peliaeT BOIpPOC KOMIIEHCAIIMU pac-
XOJIOB, CBSI3aHHBIX C TAKMM OCMOTPOM.

I'TIK ycTtaHaBiIuBaeT Mpoueaypy A0Ipoca CBUIE-
TeJIs1 IO 3asIBJIEHUIO COCTaBa apOUTPOB UJIH, C €T0 CO-
TJIacusi, CTOPOHBI apOUTpaXKHOTO pa3dMpaTebCTBaA.
ITpu ynoBneTBOpeHMN TaKOTO 3asIBICHUS CyI MO-
XK€T TOMPOCUTh, B TOM YUCJIE TIOBTOPHO, CBUACTENS
00 U3BECTHBIX €My OOCTOSITEIbCTBAX, KacaloIIMXCs
nenaa, KOTOpoe paccMaTpuBaeTcsl B apOUTpaxe, B
COOTBETCTBUU C MEPEYHEM BOIIPOCOB, OIpEAC/ICH-
HBIM cocTaBoM apOuTpoB. CTOPOHBI (YYaCTHUKM)
apOUTpakHOro pa3bMpaTelbCTBa BIIPaBe Y4acTBO-
BaTh B JOIPOCE CBUAETEN, 3a1aBaTh BOMPOCHI LI
YTOUHEHMSI €0 OTBETOB. B ompeneneHnn o BbI30BE
CBUJIETEJIS Cy[ pelllaeT BOMPOC KOMITEHCAIIMU pac-
XOJ0B CBUIIETENISI, CBI3aHHBIX C JOITPOCOM.

B nieoMm MoXHO yTBepXmath, 4YTo pecdopMa pe-
11IMJIa MHOTO Ha0OJIeBIIMX BOIIPOCOB U cO3aja X0-
po1nyio 6a3y 1 TOro, YToObl YKpanHa crajia 6ojee
JIPY>XKECTBEHHOI apOUTpaxy I0pUCIUKIIUEH 1 OoJiee
MpUBJIEKaTEIbHBIM MECTOM apOuTpaxka.

Mamepuan nybauxyemces 6 asmopckoii opghoepaguid.
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POCT N 3BA0AHYUN MEXXAYHAPOLHOIO
KOMMEPYHECKOI'O APBNTPAXKA
B NTATUHCKOW AMEPUKE

dnnHa MepeMunHcKas,
napTHep Wagemann Abogados
& Ingenieros, Ynnm

cTtpaH JIaTWHCKOI AMEpUKHM OOIIME MpaBOBbIE U KYJIbTYpPHBIC

KOPHM U POICTBEHHBIE SI3BIKW; CBSI3BIBAECT UX W MO3IHSS aBTO-

HOMHasl MHTerpalusi B MUPOBYIO 3KOHOMUKY M, COOTBETCTBEH-
HO, B MpPaKTUKy MEXIYHapOoAHOTo KomMMepueckoro apoutpaxa. He
MBITAsICh OXBAaTUTh BCE IOPUCAUKIIUM, HACTOSIIAS CTaThsl aHATU3UPYET
HEKOTOpbIE TEHACHIIMN Pa3BUTHS MEXIYHAPOIHOIO KOMMEPYECKOTO
apOuTpaxka B paMKax 3TOro peruoHa.

B 1980-¢ roasr MexxayHapoaHbIN apOUTpaX ObLI MMPaKTUIYECKU HEU3-
BeCTeH B OOJIBIIMHCTBE cTpaH JlaTuHcKoit AMepuku. Clep:KaHHOCTb B
€ro MPUMEHEHUN OOBSCHSIACh TaKXKe BPaxkIeOHOCThIO K apOUTpaxy
B 00J1aCT MHOCTPAHHBIX MHBECTUIINIA, KOTOpas MOAIepKUBaIach Tak
Ha3bIBaeMOW JOKTpHHOI KaibBo'.

' CM., Hanpumep, I'opauno A. I'purepa HaoH. Apoutpax u JlatuHcKass AMepuKa:
B3JIETHI U MajieHus // MexayHapomHblii apoutpaxk, 2005, 1. 21, Ne 1, c. 127—176.
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Ho yxe 4yepe3 mecsTox jieT Ha (hoHe 00IIeit IKO0-
HOMUYECKO JIndepann3aiuy peruoHa HauMHaeTCsI
MOCTENeHHOEe TPUHSTHE 3TOTO METO/A Pa3pelleHUs
cropoB. B Hauane XXI Beka yka3biBasioch: «Henb3s
0oJiee TOBOPUTH O TOM, 4TO B JIaTUHCKOIT AMepHKe
CYILECTBYET BpaXk/1eOHOCTb B OTHOIIICHUU MEXIyHa-
pomaHoro apoutpaxka»>. HaltoMHUM, 4TO Ha ceroj-
HSAILIHUNA ASHD MPOLIEHT CIIOPOB € YYaCTUEM CTOPOH
W3 JaTUHOAMEPUKAHCKUX CTpaH B MeXInyHapoHOM
TOProBoii nayaTe Beipoc 10 15,8%>3.

151 MHTerpaluy 1TaHHOTO MeXaHU3Ma OOJIbIIMH -
CTBO CTpaH B3$J10 32 OCHOBY MPeAIOXKEHHBIN Tumo-
BOI1 3aKOH 00 apouTpaxe KoMmuccun OpraHuszanuu
OO6benuHeHHBIX Haruii o mpaBy MexXayHapoaHOMU
topropimn (FOHCHUTPAJI). Ucnons3oBaiuchk pas-
JIMYHbBIE 3aKOHOATEIbHbIE TEXHUKU. B omHUX cTpa-
Hax TunoBoif 3aKOH MIPHUMEHSLICS KaK K MEXIyHa-
POIHOMY, TaK U K BHYTPEHHEMY apOMTpaxky — 3Ta
CUTYyallus U3BEeCTHA KaK MOHU3M. B npyrux ctpaHax
TunoBoit 3aKOH CIIY>XWJI TOJBKO JJIsS PeTyIupoBa-
HUS MEXIYHapOIHOTO KOMMEPUYECKOTO apOuTpaxa
— TaKyIO CUTyalllIO PUHATO HA3bIBATh TyaJ3MOM.
OO6mas KapTrHa MOXET OBITh KpAaTKO MpeacTaBieHa
CJIEAYIOIIMM 00pa3oM.

Hexotopble cTpaHbl BBIOpaiyd Tak Ha3bIBACMBIi
MyTh MOJYAJIMBOTO MOHU3Ma: B 3TUX CJIy4asiX HOPMBbI,
peraaMeHTUpYIOIINe apOUTPaK, OCHOBBIBAIOTCS Ha
TumoBom 3akoHe FOHCUTPAJI 6e3 ymoMuHaHUS
pasIuunii MEXIy HallMOHAJIbHBIM U MEXIYHapo-
HBIM apOMTpaXkeM WIK OIpelecHUs mocaeaHero. B
pesyabTaTe Ha HallMOHAJILHOM YPOBHE TTPUMEHSIIOT-
cs Oosiee MuOEpabHBIC MPaBUIa MEXIYHAPOIHOTO
apOuTpaxa (HampuMmep, CTOPOHBI MOTYT BHIOMpATH
MaTepuaibHOE MPaBO TaKXKe BO BHYTPEHHEM apOu-
Tpaxe, cM. 3akoH Ne 9.307 bpaswmmn).

B 10 ke BpeMs OoJiee KeCcTKrue HOPMbI BHYTPEH-
Hero apOMUTpaxa BIUSIOT Ha MEXAYHapOaHYyIo che-
py (HammpumMep, ocobble TpeboBaHUs K (hopMe apOu-
TPaXKHOTO COTJIAIIIEHUS B TOTPEOUTETBCKUX CIIOPaX,
cM. 3akoH Ne 36.430 Benecyanbl 1 3akoH Ne 708
bonuBun). OgHa U3 pa3HOBUAHOCTEN 3TOW MOJE-

2 Mepnanno Mantwiba CeppaHo. OCHOBHbIE TEHAEHIMU B
MEXIYyHAPOTHOM KOMMeEpUYeCKOM apOouTpaxke B JlaTMHCKOM
Amepuke // 2KypHa MexmyHapomHoro apoutpaxka, 2000, T.
17, Ne 1, c. 138.

> https://cdn.iccwbo.org/content/uploads/
sites/3/2018/07/2017- icc-dispute-resolution-statistics.pdf.
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JI1 BCTpeuyaeTcsa B MeKcuke, MOJIOKEeHUEe KOTOPOit
MOXHO OXapaKTepu30BaThb KaK «HE3aKOHYEHHBIN
MOHU3M»: peryjiupoBaHue apoutpaxa B IV yactu
ToproBoro Kojaekca, OCHOBaHHOTO Ha THUmoBom 3a-
koHe FOHCUTPAJI, Bkito4aeT MOHITUE MEXIyHa-
POIHOTO apOUTpaXKa, OAHAKO HOPMBI €r0 ITpUMeHe-
HUS OTCYTCTBYIOT.

Curyaumio B Ilepy (Ykaz Ne 1071) u T'onmypa-
ce (Yka3 No 161) MOXHO oxapaKTepu30BaThb KakK
«CTepXKHEBOM MOHM3M». Tak, CYIIeCcTByeT OIWH
3aKOHOJATEIbHBIN aKT, perIaMeHTUPYIOIIUI apou-
Tpax B eAMHOM opMe, HO BKITIOYAIOIIUN HECKOJIb-
KO TIOJIOKEHUI, KOTOpbIE ITPUMEHSIIOTCSI TOJBKO K
MEXIyHapOIHOMY apOUTpaxy.

Haxonen, B Konymouu (3akon Ne 1.536) u Ila-
Hame (3akoH Ne 131) ciaoxuiach cutyamus «aud-
(bepeHIIMPOBAaHHOTO MOHM3Ma», KOTJa MOHM3M
OJIM30K K Iyain3my. B 4acTHOCTHM, MPUHAT OOWH
3aKOHOJATEIbHBIN aKT, KOTOPBIM COACPKUT ABE OT-
JieJIbHBbIE TJIaBbl B OTHOIICHUM HAIMOHAJILHOTO WU
MexXAayHapogHoro apoutpaxa. O0e riaBbl CJIeIyIOT
HopMmaM Twumnosoro 3akoHa FOHCUTPAIJI, onHako
CYILECTBYET SICHOE pa3fecHUe MEXTY STUMU IByMSI
TUTIAMU apOUTpaxKa, OOBIYHO 00YCIOBIEHHOE OoJice
TPAAULIMOHHBEIM U (hOPMAaJIBHBIM TTOJIX0A0M K BHY-
TPEHHEMY apOUTpaXY.

HaxkoHe1, Kak MUHUMYM YeTbIpe CTpaHbl JIaTuH-
ckoit Amepuku (Uunu, Kocra-Puka, ApreHTuHa u
Vpyrsait) cieayloT Moaeau «SIBHOIO Ayaiu3ma». B
TMepBOM BbIMMycKe Arbitration.ru g yxe mucaia, 4To
ApreHTHHA 1 YpyrBaii MpUCOeINHUINCH K 3TOI MO-
JIeJIV JIMIIb B CEpeIMHE TEKYIIETro roja, a paHee He
WMEJIN CIIEIMAJIbHBIX HOPM B OTHOIIEHUU MEXKIY-
HapoaHOro apouTpaxa.

Psna ctpan mocTurim OOJBIIUX YCIIEXOB B CBOEM
MO3UILIMOHUPOBAHUU B 00JIACTU MEXITyHAPOIHO-
ro KomMepueckoro apobutpaxa. Tak, Hampumep,
B bpasunum cymiecTByeT Hemaslo MOCTaHOBJICHUM
HAlIMOHAJIBHBIX CYIOB B OTHOIICHWM apOWTpaKa.
HMccnenoBanue 11 mocTaHOBIIEHMIA BBILIECTOSIIIUX
cynoB 3a 2008—2016 rompl MO3BOJISET CIEIATh BbI-
BOJ O TOM, YTO CyJbl BEICKA3bIBAIOTCS B TIOJIB3Y ap-
ouTpaxa*: TobKo B 2 U3 11 €)1 BHILIECTOSIIINE CYIbI
TMOATBEPAUIN OTMEHY apOUTPaKHOTO PEIIeHUS.

4 Ianwmans Tasena JIyuc, I'ycraBo Canroc Kynema u ap. Yer-
BEPTHI aHATUTHYSCKHMI OTYET: HeNeHCTBUTEILHOCTD apOu-


https://cdn.iccwbo.org/content/uploads/sites/3/2018/07/2017-icc-dispute-resolution-statistics.pdf
https://cdn.iccwbo.org/content/uploads/sites/3/2018/07/2017-icc-dispute-resolution-statistics.pdf

I 3AIAYU MKA B JIATUHCKOW AMEPUKE |

CoryacHo ctaTUCTUKe MeXayHapomgHOro apou-
tpaxHoro cyna MTII (ICC International Court of
Arbitration), B 2017 rogy bpa3unus 3aHsiia cenbMoe
MECTO B MMpe KakK CTpaHa apOWTpaxka: TaM ObLIO
paccMmotpeHo 51 geo (1o cpaBHeHMIO ¢ 36 mestaMu
B npeabiayiieM roay). Takke B 2017 romy Opa3uiib-
CKH€ CTOPOHBI 3aHSIM YETBEPTOE MECTO B MAPOBOM
peiituHre. OcTaeTcsd OTKPBITHIM BOIPOC, MPOU30-
1IIeJT T 3TOT POCT UCKITIOUUTETHLHO Oj1arogaps pas-
Mepy Opa3smJIbCKOW 3KOHOMUKU WU OH SIBISIETCS
pe3yabTaTOM YCWJINA MO MPOIBMKEHUIO apOUTpaKa
B bpa3uyinu 1 BKJIIOYAET JIM 3TOT MPOLIECC ¥ HAllMO-
HaJIbHBIN, 1 MEXIYHAPOIHBIN apOUTpax.

B cBoro ouepenb, B MeKkcuke HabI0aal0TCsI MHO-
TOYMCJICHHbIE TPU3HAKM TOJACPXKM apOuTpaxa
TOCYIapCTBEHHBIMU cynamMu’®. Bo3MOXHO, caMbiM

TpaxXHBIX perieHuit // Arbitragem e Poder Judiciario: Pesquisa
CBAr-ABEArb 2016 (2008—2015), Comité Brasileiro de
Arbitragem CBAr & 10B, 2017, c. 1-19.

Cwm., HanmpuMmep, Jleonens Ilepesnuero Kacrpo. [MociaenHue
cyneGHbIe peleHUs 1o apouTpaxky B Mekcuke // ApouTpaxk:
KypHaJI KOMMEPYECKOTO M WHBECTUIIMOHHOTO apOuTpaxa,
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[opora B nepyaHckmx AHgax. MictouHuk: Photogenica.ru

CJIO>KHBIM UCKJTIOUEHHUEM B 3TOM CMBICJIE OBLIO JEJI0
PEMEX mporus COMMISA®. B omnuceiBacMoM
ciaydae apOuTpaXkHoe pellieHrue ObUIO OTMEHEHO T10
MpUYMHE HeapOUTPadEeIbHOCTH, YTO BBI3BAJIO BOJI-
HY KpUTHKHU B aapec BepxoBHoro cyna.

KOHTpoJIb KOHCTUTYLIMOHHOCTH TIOCTAHOBJICHUIM
B OTHOIIEHWM XOJATaliCTB 00 OTMEHe CYyIeOHBIX
pellleHuii 3a4acTyi0 OCYIIECTBIISIETCSI ¢ TOMOIIBIO
npouenypbl ammapo (amparo). OKoHYaTeJbHbIi
pe3y/abTaT 3TUX XOAaTaliCTB B OCHOBHOM ITOJIOKHUTE-
JIeH (CM., Halp¥Mep, XOAaTaiiCTBO O MpeaoCTaBIIe-
HuM npsimoro ammapo 71/2014, BepxoBHblit cyn, 24
mapta 2017 roga). BmecTe ¢ TeM aMnapo CTaHOBUT-
CA NOTOJHUTEIbHOM WHCTaHLMEH pacCMOTPEHUS
apOMTPaKHBIX PEIIeHW, 3aTATMBasl MPOIeCC pas-
pelIeHus CIIOPOB.

M nakonel, B Ilepy ecTb HECKOIbKO (PaKTOPOB,
KOTOpBIE CIIOCOOCTBOBAJIM YCHEITHOMY Pa3BUTHUIO

2016, 1.9, Ne 2, ¢. 547-551.
¢ Pemrenne BepxoBHoro cyma Mekcuku ot 30 Hostopst 2011
roma Ne 527-2011.
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apoutpaxa. Bo-trepBrix, Yka3z Ne 1071 ocHOBBIBa-
eTcsl Ha TUIIOBOM 3aKOHeE, JOTIOJIHSS €T0 aBaHTap-
HBIM 00pa3oM. Bo-BTOpPHIX, B cTpaHe MpeaycMaTpu-
BaeTcs 00s3aTeNbHBIN apOUTpaX B TOCYIapCTBEH-
HBIX KOHTPAKTax, YTO caMo I10 cede MPpUBEJIO K Mac-
COBOMY pacHpocCTpaHeHUIo apouTpaxa. B-TpeTbux,
oOImMpHas cyaedHas MpakTUKa B aHHYJIMPOBAaHUU
apOMTpaKHBIX PEIIeHU MOCTYITHA B TOMCKOBOM
cucTeMe CylIeOHBIX OPTaHOB, YTO 00JIeryaeT UX aHa-
JIN3 Y UCTTOJIb30BaHMe’ .

Ho Bo3HMKaloT u mpobaeMbl — HalpuMep, CKaH-
JaJl BOKPYT Opa3miIbCKOM CTPOUTEIHLHON KOMITAHUY
«OnebpexT», KoTopast 100MBaIach MOJO0XUTEIbHBIX
apOUTpakKHBIX pelIeHUI Onarogapsi Koppyrniuu. B
OTBET Ha 3Ty CHUTyallMIO0 ObLIa MpeajoXeHa apOou-
TpaxHas pedopMa, KOTopas MOXKET IOBJeYb W3-
OBITOK peryJIMpoBaHUs apOUTpaXKka 1 MMOCTaBUTh €TI0
oJ, yrposy?.

B Yunu onobpeH TumoBoit 3aKoH B KayecTBe 3a-
koHa Ne 19.971. Ilo HeoduLMaNIBHBIM OlLICHKAaM,
B CTpaHEe IMPOBOMASTCS THICSYM apOUTpaXKHBIX pa3-
OMpaTeabCTB HallMOHAJIbHOrO xapaktepa. B 2017
romy B Ynau mpouuto maTh apOUTPaKHBIX pa30u-
paTesIbCTB MPU aIMUHUCTpAIU MexXIyHapoaIHOTO
apoutpaxHoro cyga TTII. DTo He MOXeT He yIuB-
JIATh C YYETOM CTEIIEHM OTKPBITOCTH SKOHOMMKU
CTpaHHbI.

B cnyyae Yniam monoxXuTeIbHbII MOMEHT 3aKJTIO-
YaeTcs B TOM, YTO 00 OTMEHE apOMTpakKHBIX pellie-
HUIi OBUIO MOJAHO BCEr0 HECKOJbKO XONIATalCTB:
M3BECTHO IIECTh CJIy4aeB ¢ MOMEHTA YTBEPXKIECHUS
3akoHa Ne 19.971 B 2004 romy. Kaxmoe 13 3TUX X0-
JaTaicTB OBIIO OTKJIOHEHO — M He 0e3 BECKHX OC-
HoBaHMi. B kauecTBe mpuMepa MOXHO TIPUBECTU
MOCTaHOBJIEHUE ANeNnaiuoHHoro cyaa CaHTbITO
oT 9 cenTss6pst 2013 roma Ne 19.971-2012, B KoTOpOoM
MPU3HAIOTCS MPE3yMITIUS AeACTBUTEIBHOCTA MEXK-
JQYHAPOMIHOTO apOMTPAXXKHOTO PElIeHUs, pa3Iiudue
MEXAYy BHYTPEHHMM U MEXIYHApOAHBIM IyOauY-
HBIM TTOPSAAKOM, OTPaHUYECHHBIN XapakTep Mociel-
HETO M HEeJOMYCTUMOCTD IepecMOoTpa apOUTPakHO-
TO pellieHrs B paMKax XoJaTalicTBa O €ro OTMEHe.

7 https://jurisprudencia.pj.gob.pe/jurisprudenciaweb/faces/
page/resolucion-busqueda-especializada-superior.xhtml.

$ https://globalarbitrationreview.com/print_article/gar/ar-
ticle/1149314/proposed-law-could-see-exodus-of-institu-
tions-from-peru?print=true.
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B uenom MHorue crpaHbl JIaTUMHCKOI AMEpPUKH,
Jaxe uMesl omnpeaejeHHbIe TOCTUKEHMSI, BCE elle
BBIHYKJIEHBI TIpeooJieBaTh MpoOJeMbl B Ipolecce
peanu3aluyi MeXIyHapoaHoro apoutpaxa. Hampu-
MeEp, CTpPaHbl C HEAOCTATOYHOM MOIUTUYECKOM cTa-
OMJILHOCTBIO TIOKA HE CMOTYT CTaTh MOIYJISIPHBIM
MECTOM ISl apOMTpaka; peruoHbI, KOTOpble HC-
MOJB3YIOT CUCTEMY Ayalu3Ma, JOJKHBI YBEIUUUTD
00BbeEM MEXIYHAPOAHBIX pa30UpPaTEIbCTB, YTOOBI
JIydilie TIOHUMATh U MPUMEHSITh TEPMUHOJIOTUIO Ta-
KMX JeJT; HaKOHell, MOHUCTUYECKOE pellleHue TOXe
He rapaHTUpPYeT ycIiexa, ITOCKOJbKY KaXI0i cTpaHe
MPUXOAUTCS pellaTh CBOM ClleUMpUUecKue 3aaa-
yu. B 3TOM KoHTekcTe bpaswnus, mo-BUAMMOMY,
JOCTUIJIA HAaUOOJIbIINUX YCIIEXOB, KOHCOJUANPOBAB
KOJIMYECTBO U KAYECTBO CYACOHBIX PelIeHU I B MO~
TEepKKY apouTpaxa.

3aBeplias cTaTblo, CTOUT OTMETUTD, YTO HATUUME
npobyieM B perMoHe OJHOBPEMEHHO (DOPMUPYET U
MEePCHEKTUBBI, BO3MOXHOCTU IJISI pOCTa, U 3TO AAeT
MOBOJ, IJIsI ONITUMM3MA.
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MY T-KOPTDbI:
OCOBEHHbLIN MUP

AnekcaHgpa LLImapko,
topucT, Baker McKenzie

Muxaun KaanHuH,
topuct, Norton Rose
Fulbright

Hos10pst 2018 roma B CToKrojibMe apOUTpPhl €AUHOIIACHO
1 1 npuszHaau koManay MI'Y um. M. B. JlomoHocoBa mooenu-

TeseM puHaja MPeCTUKHOTO TYPHUPA IO MHBECTUIITMOHHO-
My apoutpaxy (FDI Moot). CopeBHOBaHH€, B KOTOPOM MPUHUMAIOT
ydyacTue KoMaHabl 6ojiee yem 100 yHuBepcuTeTOB, BKIoUYas ['apBapa,
Koponesckuii komtenx u CopdboHHy, MpoBoauTcs yxe 6osee 10 jeT,
HO poccuiickasi KoMaH/1a To0eXaaeT B HEM BIIEPBbIE.
B cocraB komaHabl Bowiu 3os KaproBa, HMropr Kupuiios,
Arnag MenbHuk n Haranusa ConpareHkoBa. Arnas u Urops Takke
MOJYYWIN Harpaabl B MHAUBUIYaJIbHOM 3aueTe, a Uroph ObLT TpU3HAH
JIYYIIUM CIIUKEpPOM (UHAIBHOTO payHaa. TpeHMpOBaJd KOMaHIY
Buxktopus Bonruna (Baker McKenzie) u Beponuka JlaxHo («Eropos,
ITyrunckuii, AcdaHachkeB U MMapTHEpPHI»). Arbitration.ru mpeacTaBiseT
YUTATEISIM UHTEPBBIO C TPeHEPAMU KOMAaHAbI-TTOOCTIUTEIS.

AnekcaHpgpa LLIMmapko: BepoHuka, BukTopus, oT avua Mosonex-
HOro COOOLLLECTBA eLle pa3 No34paBJ/isko BaC C 3TOM MCTOPUYECKOM
nobepon! MHorme 3HatoT, 4TO Bbl 06/1aJaeTe OrPOMHbBIM OMbITOM
YCMELIHOro y4acTMs B MyT-KOpPTax Mo KOMMEPYECKOMY M MHBECTU-
LLMOHHOMY apOUTpParKky U KaK CMMKEPbI, U KaK TpeHepbl kKoMaHa MY
uMm. M. B. JlomoHocoBa. Kak gaBHO Bbl 3TMM 3aHMMaeTECh M C Yero
BCe Hayanocb? YTo MOTMBMPOBAJIO BaC MPUCOEANHUTBLCS K 3TOMY
coobLecTBy?
BepoHuka JlaxHo: Takoe olylieHWe, 4TO ST 3aHUMAOCh 3TUM BCIO
CBOIO CO3HATEJIBHYIO XKU3HB! A €CIM TOBOPUTh CEPhe3HO, TO ITEPBBIi
pa3 g moydactBoBajia B MyT-KopTe (International Criminal Court Moot
Court) B ce3oHe 2013/2014 roma, Koraa yumiach Ha TpeThbeM Kypce Oa-
KajlaBpvaTa. B TOT MOMEHT MHE OTKPBIJICS HOBBIM MUP ITOTPSICAIOIINX
YY4eOHMKOB IO MEXAYHApOTHOMY IIpaBy Ha aHTJIMICKOM SI3BIKE, YM-
TaTh KOTOPbIE OBLIO HAa CAMOM JieJie UHTepecHO. S1 mouyBcTBOBaNa CO-
peBHOBATEbHBIN AyX 1 aTMOchepy MaCCUPOBAHHOM U KOJUIEKTUBHOM
MMOJATOTOBKM K ACHCTBUTEIBHO BAXKHOMY M KPYITHOMY COOBITHIO.
3areMm s cBepHyJa Ha HopoxKy Willem Vis Moot u TaM, ITo3HaKko-
MUBILMCH C IOTPSICAIOIITUMU TPEHEPaMHU, TTOHSJIA, 4TO IpodeccruoHa-
JIN3MY B CBOEM JieJic HaydyaT MeHsI MMEHHO OHM. To KOJMYEeCTBO CUII
1 BpeMEHH, KOTOPOe OHU B HAC BKJIAILIBAJIA, — 3TO YTO-TO HEBEPO-
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saTHOe. OHU B MPSIMOM CMBICJIC BBIPACTUIN U3 HAC
IOPUCTOB.

Takke 6e3MepHO BaXKHBI JIOIU, C KOTOPHIMU ThI
B3aUMOJEHCTBYEIIb HAa TMPOTSKEHUU 3TOTO MHTE-
PECHOTO, HO TSKEJIOTo IyTH. DTO ACHCTBUTENb-
HO mpodeccuoHallbl — KaK TPEeHEPbl, TaK U TBOU
teammates, KOTOpBIE B OIPEAEIIEHHBIII MOMEHT CTa-
HOBSITCS MMPEAMETOM TBOETO BOCXUILICHUS.

Hy u xoHeuHO, 3MOLIMM, KOTOPBIE BCS KOMaHIa
WCTIBITHIBACT B OXKUIaHUU PE3YJIBTATOB, — a 5, TIPU-
3HAIOCh, Y€JOBEK SMOLMOHAIBHBIH — HE CpaBHU-
MBI a0COTIOTHO HU ¢ YeM. IMEHHO MoaToMy $1 yXe
MSTHIA TOJ )KUBY B MUPE MyT-KOPTOB, U3 KOTOPOTO
MHE COBCEM HE XOUYETCS YXOIUTh.

BukTopusa BonrvHa: BriepBobie s mpuHsiia yyactue
B MyT-KopTte B 2016 romy, Korna yuyuiaach Ha 4eTBep-
TOM Kypce ropuandeckoro dakyiasreta MI'Y um. M.
B. JlomoHocoBa. IlepBbIM MOMM KOHKYPCOM CTaj
24th Willem Vis Moot, 10 3T0T0 s BOOOIIe He OblIa
BOBJIEUEHA B MYT-KOPT- COOOIIECTBO. A maxe y3Ha-
JIa 0 HEM CJIYYailHO: MOW HayYHBII PYKOBOJIUTEID U
OTHOBPEMEHHO IpenojaBaTe/ib M0 TPaXaaHCKOMY
npaBy Anapeit MwuxaiymoBud IIIMpBUHAT Kak-TO
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TocJie ceMUHapa Momo3Ball K cebe HECKOJIBKO 4Ye-
JIOBEK (TeX, KTO MHTEPECOBAJICS TpakAaHCKUM Ipa-
BOM) M CKa3ajl, 4YTO MPOBOAUTCS OTOOpP B KOMaHIy
MTIY mng yyactusa B Willem Vis Moot. d pemmna
nornpo6oBaTh. M1 4eCTHO TOBOpsI, HUKAKUX OCOOBIX
WLTIO3UI He TTUTasIa: Obljia yBepeHa, 4To pedsiTta, Ko-
TOpbIE MMPUAYT Ha OTOOP, OYAYT TOpa3no OIbITHEE U
TaJlaHT/IMBee. S Torna abCcoMOTHO HUYEro He 3Hasla
PO MEXAYHAPOIHBI KOMMEPUYECKUI apOUTpax, a
¢ BeHckoit KOHBEHIIME 0 JOTOBOpax MEeXXTyHAPOI-
HOM KyIuiu-Tipojaxu ToBapoB 1980 roma mapy pas
cTaJKvBajach Ha ceMruHapax. B utore s momana 3a-
SIBKY B IMOCJIEAHUI A€Hb W YAUBWUJIACh, KOTAA MEHS
MPUTJIaCUIN Ha cobeceqoBaHUE, — U elle OOoblle
YIMBUWIAChH, KOTAA MHE COOOIIWJIN, YTO 51 YCHEIITHO
TpoIil1a OTOOP U TTonaja B KOMaHy.

C mepBbIX XK€ TPEHUPOBOK MEHS IIEIMKOM 3aXBa-
TWI 3TOT MUP. ITOCTOSTHHO XOTEIOCh YMTaTh U y3HA-
BaTb YTO-TO HOBOE. Y HAC OB peryJsipHbIe BCTpe-
YM, Ha KOTOPBIX BCS KOMaHa IT0 MHOTO YacoB IO -
psin 00CyXaaia BOIPOCHI, KOTOPBIM OBbLT ITOCBSILEH
KOHKYpC Toro roaa. I Bce BpeMmsl JioBuja cebs Ha
MBICJIM, YTO HUYETO MHTEPECHEE CO MHOW HUKOTIIa
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B XKM3HU HE TTPOMCXOIMIIO. A KOTJa Hallla KOMaHaa
Hayajia y4acTBOBaTh B Mpe-MyTax (ITOATOTOBUTEIb-
HBIX payHJaX MyT-KOPTOB) U $I CTajia BHICTYIIATH Tie-
pen apOUTpaMM, MbITasICh yOSAUTD UX B TIPaBOTE T10-
3ULIMU CBOETO KJIMEHTA, TO TOHSIa: UMEHHO 3TUM
s XO4y 3aHMMAaThCsAd B CBOel MpodeccuOHATbHOU
JeATeTbHOCTH.

IMocne Toro kak s mpoiiia BeCh 3TOT IMyTh — Ha-
YUHAs ¢ TIEPBBIX TPEHUPOBOK 1 3aKaHYMBAs MOMEH -
TOM, KOTJIa ThI XKIeIlIb OOBSABICHUS OPraHU3aTOPOB
Willem Vis Moot nocie payHaa B Bene o Tom, npo-
XOIUT JIM TBOSI KOMaH/1a AaJibllie, — s OCO3HaJa, 4To
X0YY HCHBITHIBATh BCE 3TU BMOLMU U B OYIYyILEM.
ITosTomMy cpasy o nipuesne u3 BeHsl s peliiia npu-
HaTh yyactue B FDI Moot. s MeHsa cdepa Mex-
JTYHAPOIHOTIO WHBECTUIIMOHHOTO apOWTpaxKa ObLia
abcoJitoTHO HOBoOM. Ho Kak ToJIbKO 1 Hauajia YyuTaTh
o npobaeme FDI Moot 2017 roga u yriyonsiTecs B
MaTepuabl IO MEXIYHAPOAHOMY MHBECTULIMOHHO-
My MpaBy, CTaJIO SICHO: 3TO Ta 00JIaCTh, B KOTOPOH S
OBl XOTeJ1a pa3BUBATLCSA U JaJIblIIE.

Muxaun KanumHuH: [logrotoBka KomMaHAg K
MYT-KOPTY B KayecTBe TpeHepa - OTBETCTBEH-
Hasa 3agada, Tpebyrlas MHOMoO ycuamm m Bpe-
MeHW. BukTopus, BepoHuka, noyemMy oT y4dacTtus
B MyT-KOpTax B KayecTBe CrMKepoB KoMaHa MI'Y
uM. M. B. JlomoHOCOBa Bbl NepeLIN K TpeHep-
cKon paboTte? lNoyeMy Bbl NPOAO/IKAETE 3TUM 3a-
HMMaTbCA U rae 6epeTe BAOXHOBEHUE A1 HOBbIX
CBepLUEHUI?

BukTopus BonrmHa: [TouemMy s pemmia ctaTh Tpe-
HepoM KoMaHIbI? EcTh HECKOJIBKO ITPUYMH, U TJ1aB-
Hagl 3aKJII0YaeTcsl B TOM, UTO Hallla KOMaHJa 3aHsI-
na tpetbe MecTo B FDI Moot 2017 roma. O1o ObLI
OYEHb XOPOIIWI pe3yabTaT, HO MHE I0Ka3aluch
HeCIpaBeMJIMBEIMM WTOTU payHa, KOIma MBI He
npouuti B ¢puHai. HaBepHOE, 3TO YyBCTBO MCITBI-
ThIBaeT a0COJIOTHOE OOJBLIMHCTBO MPOUTPABIIUX,
Bedb BCeraa KaxeTcsl, 4TO Ballla KoMaHa Obliia ca-
MOJ TAIaHTJIMBOH U 3acyXuBatolei modensl. Hoy
MEHS MBICJIb O TOM, YTO MBI MOTJIY ObI ITOOEINTH, HO
He cIeiaay 3TOro I0 MpUYMHAaM, OT Hac abCoJIoT-
HO He 3aBUCSIIIMM, cTaja HaBs3uuBoil. C Tex mop
xenanue BeiurpaTh FDI Moot cTrano «He3aKpbIThbIM
TeIITaTbTOM».

MHTEPBbIO

IMouemy $ cTajna TpeHUpPOBATh KOMaHIy, a HE yJa-
cTBOBaTh caMa? 31ech Bce mpocto. Ilo mpaBuiiam
FDI Moot yyacTHUKOM KOMaHIbl OT KOHKPETHOTO
YHUBEPCUTETA MOXET OBbITh WU AEHCTBYIOIINIA CTY-
JEHT, WIKX CTYICHT, 3aBEPIIMBIINI 00pa3oBaHKUE B
TMOoCJIeIHUE IIeCTh MecsIleB 10 Hayajla KOHKypca.
A oxonunna MI'Y um. M. B. JlomoHocoBa B 2017
rofy, ceiyac y4ych Ha MarucTepcKoi Iporpamme
B HMY BIID. ITockonbKy BBICTYNAaTh OT APYIUX
YHUBEpCUTETOB, KpoMe MI'Y, g HUKOrIa He XOTe-
Jla, MPUHSTH y4acThe B KOHKYpCE sl MOTJIa TOJIbKO B
pOoJIM TpeHepa KOMaHIbl.

CraB TpeHepoM, s TOHsIa, YTO Takoil dopmar
MHE OYeHb HpaBUTCS. BoBieuyeHHOCTb B MpoOJie-
My KOHKYpca ¥ 3MOLIUM OT PayHIOB HUCKOJBKO He
YMEHBIMIUCH, Jaxe HaobopoT. HyxkHO omHOBpe-
MEHHO paboTaTh HaJ BCEMM acIleKTaMu MpPOOJIeMbl,
a He TOJbKO HaJl TOI YacThlo, KOTOPYIO HEMOCPEeI-
CTBEHHO T'OTOBHIIIb, KOTAA MUIIEIIh MEMOPaHIYM.
B utore moHuMMaHue BOIPOCOB MEXIYHAPOIHOTO
WHBECTUIIMOHHOTO TMpaBa CTajo jydiie. BonHeHue
YCWIMBAETCS MHOTOKPATHO, KOTJa CUAUIIL B KaOu-
HeTe 3a pedsiTaMM M CMOTPHILb, KAK OHU BBICTYIIA-
0T, KaK pearupyloT Ha MX BBICTYIUICHUS apOUTPHI,
MBITACIILCS TPOYECTh BBIPAXKEHUS WX JIUI, YTOOBI
MpeayraaaTh pe3yabTaT, UCIIBIThIBACIIIb HEPEeaTbHbBIN
JpaiiB, Koraa MOHMWMaelllb, YTO pedsaTa IenaloT BCe
HaCTOJIBKO MPOoGheCCUOHATBHO, YTO OCTAETCS TOJBKO
BOCXMIIIATHCS MX 3HAHUSIMU M YBEPEHHOCTBIO.

B o01emM, BOoXHOBeHUE 5 ToJydajia U TOoJydaro
MPEXIIEe BCEro OT IMOIINIA, KOTOPhIE NCTIBITHIBAIO HA
MPOTSKEHUM BCEro KOHKypca, M, KOHEYHO Xe, OT
peosIT, KOTOPBIE TOPSIT ITUM, HOUAMM YJaT peuu, Yu-
TaloT Kelichl. BOT cMOTpHIIb Ha HUX — Y KaXKIbIi pa3
MPUXOAUIITL B BOCTOPT OT UX TaJIaHTa M TPYIOI00MS.
BepoHuka JlaxHo: MHe KaxeTcs, TYyT OYeHb MO/ -
XOIUT CTPOYKa M3 OJHON U3BECTHOU mecHuU: «Ilo-
majgas B €ro ceT, Mpomnajaeiib HaBceraa». Takoe
MYT-KOpT-COOOIIeCTBO, Kak y Hac B MI'Y, 310 Ho-
BOJIBHO pefiKoe siBieHue. TaM AeficTBUTEbHO COOM -
paloTcsl MHTepeCHbIC U YMHbBIC pebsITa, 3apsisKeHHBIC
Ha pa3BuTue. KpoMe Toro, HaiieMmy MyT-KOPT-CO-
0OIIIeCTBY OYE€Hb ITOBE3JI0. Y HAc mepen Ija3zaMu
ObUIM JIydIlle TpodecCuoHabl, IOPUCTHI C OOJIb-
1o OYKBBI, HA KOTOPBIX XOUeTcsl paBHAThCA. Ye-
JIOBEK, KOTOPBI MEPBBIM B MEHST MOBEPWJT U BHIBEJ
Ha COBepIIIEeHHO HOBBII ypoBeHb, AHIpeit [TaHoB, B
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IIPEACTAaBJICHUHN HC HYXKIaCTCA. Bce 3Hatot n Cepreﬂ
YcocknHa — JIYYIIETO YUMTECIIA, KOTOPOI'0 TOJILKO
MO2KHO B006pa3I/ITI>. B kakoii-To MOMEHT 51 ITIOHAJIa,
YTO CTaparoChb HE TOJILKO YCBOUTL 3HAaHUA, KOTOPLIC
OHM HaM JaroT, HO 1 MEPEHATb TO, KaK OHHM 3TO AC-
JatoT. Bot oTcroaa u moiiuia ara K TPEHCPCTBY.

B Moem cJiydyac JIob0aBUIACh €llle U TAra K IIpe-
MOIABATEIbCKON NEITEAbHOCTU: MHE HPaBUTCS
ACJIUTHCA HH(I)OpMaHHCﬁ, OIIBITOM, HEC OCTaHaBJIN-
BaThbCAd B pa3BUTUM, BCIb, YTOOBI YeM-TO JCJINTHCA,
HeoO0XOaUMO BCE 3TO UMETh CaMOii. ¥ MEHSI MHOTO
MCTOYHHUKOB BAOXHOBCHUA: JIOAU, KOTOPBIC MEHS
TPpECHUPOBAJIN, MO JIMYHBIC CTPEMJICHUE U XKCJIAaHUC
", TJIaBHOC, HOBLIC ITOKOJCHUA pe6ﬂT, B KOTOPLIX
BEpUIIb U OoJIbllIe BCEro Ha CBETe Xoyeuib, YTOOBI y
HUX ITOJYUYMJIOCH JIYUYIIC, YHEM KOIJa-TO ObLTIO y TeOS.

Anekcangpa LLmapko: Kak [osro Bbl y4yacTBy-
ete B FDI Moot? lNobena komaHabl MIY um. M.
B. JloMmoHoOcCOBa coBeplLUeHHO GecnpeugaeHTHa
Cpeain POCCUMNCKMX KOMaH/, KOTOpbIe HE MepBbIi
roj, y4acTBYOT B 3TOM KOHKypce. Kak Bam 3To
yaanocbk? M yto pgana nobena yyacTHMKaM Ballen
KOMaHApbl?

BepoHuKka JlaxHo: S Oblta criMKepoM KOMAaHIIbI
MTIY B FDI Moot B 2016 rony, Toraa ¢gpuHaI mpo-
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XOJIWI B yAUBUTeNIbHOM Tropoae byaHoc-Aiipece. B
ceIylolleM Toay s OYeHb 0oJjiesia 3a JIeBYOHOK U3
Haleii KoMaHIbl U MapajjieJibHO MpoaoIKajia ca-
Moo0Opa3oBaHue B cdepe WHBECTUIIMOHHOTO ap-
outpaxa. Takxke Hac ¢ Moeii co-counsel 2016 roma
AHnHoIt MansbueBoit (Baker McKenzie) mpuriacuiu
BBICTYIIUTh B Ka4eCTBE «KOMaHIbl BETEPaHOB» Ha
npe-myte FDI B Cankr-Ilerepoypre B 2017 rony,
IJe Mbl CHOBA OLIYTUJIM JAyX COPEBHOBAHMI U, KaK
TOBOPSIT T€, KTO BUIEJI Hallle BLICTYIIEHUE, MOKa3a-
JIX BCEM, YTO OIBIT HUKY/A HE JeJics.

S rny6oko ybexaeHa, YTO MeXIyHApOIHBbIN ap-
OuTpaxX — caMmas yBiieKaTelbHas cdepa, B KOTOpOit
BCTpeYaroTcs My0IMYHOEe M YaCTHOE MPaBoO U B KO-
TOPOil TaK MHOTO MOTpsCAlOlle MHTEPECHBIX BO-
npocoB. [ToaTomMy, Korna nosiBMIach BO3MOXHOCTh
TpeHupoBaTb KoMaHay FDI Moot B aToM roay, f
Oblj1a OYeHb pajia MPUCOCANHUTLCSA. YUUTHIBAS, YTO
K 3TOMY BPEMEHH 5 yKe TOoJIydyrsia OnpeaeeHHbIN
OITBIT TPEHEPCKOM JedTeIbHOCTU B paMKax Willem
Vis Moot, s moHUMAaJIa, YTO 3TO MPUHECET YAOBOJIb-
CTBHME MHE U, BO3MOXHO, TT0JIb3y KOMaH/E.

[MoGena mana HaM caMoe TJIaBHOE — MTOHMMaHUe
TOrO, YTO, KOT/JIa yJadya Ha TBOEH CTOpOHE, BCe CKJla-
JBIBAETCS TaK, KakK JOJIKHO ObITh. MBI B 0UepeIHOM
pa3 Jokazaau, 4YTO MOATOTOBKOI KoMaHa MI'Y um.
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M. B. JloMoHOCOBa K MPECTUXHBIM MeEXIYHAPO.I -
HBIM COPEBHOBAHMSM 3aHUMAIOTCSI KOMIIETEHTHBIE
W OTIBITHBIC JIIOAM U YTO TOJ UX PYKOBOJCTBOM pe-
0aTa MmoOexXIalT y4aCTHUKOB M3 TaKUX YHUBEp-
cutetoB, Kak I'apBapa u CopOoHHa, HE TOJBKO B
OOIIIEKOMaHIHOM 3a4eTe, HO U B KOHKYpCax IMUCh-
MEHHBIX paboOT W OpaTOPCKUX HaBBIKOB. MHOro-
YUCJICHHbIE Harpajbl, KOTOpbIE MOJIYYWIN KOMaH-
apl MI'Y 3a mOATrOTOBJIEHHBIE MEMOPAHAYMBI, a
CITMKEPHI — 3a BBIJAIOIIMECS OpaTOPCKUE HaBBIKU,
3TO MoATBepXkIalT. OTpULIaTh YHUKAJIBHBINA BKJIa
TPEHEPOB — B MEPBYIO OYEpPEIb CTApIIEro MOKOJe-
Hus#, Bkaoudass Ceprest YcockuHa, AHapes ITaHoBa
u Eropa UniukoBa, — B NeSITEILHOCTh U Pa3BUTHE
koMaHa MT'Y coBepllleHHO HEBO3MOXKHO.
Buktopus BonruHa: Kak g yXe ckaszajna, y MeHs
ObLT OTBIT BICTyTUIEHMI Ha FDI Moot B 2017 rony.
3Has mpolecc TPEHUPOBKMA KOMAaHAbI W3HYTPH,
TO €CTb C TOYKM 3PEHUS YJaCTHUKA, a TaKXKe uMes
nepen riia3amu IpekpacHbiii mpuMep Ceprest Yco-
CKMHa (KOTOPBIN TPEHUPOBAI MEHS ISl y4acTUs B
Willem Vis Moot u FDI Moot), 6bL10 jierde rmoHsITh,
YTO HYXHO JieJaTh MHE KaK TpeHepy.

CekpeT ycnexa 3aKJIIOYaeTcs B PETYISIPHOCTU
MpuJiaraeMbIX YCUInii. Mbl KaKk MUHUMYM JIBa pa3a
B HEIEII0 BCTpEYaJIUCh C pedsTamMu, MOCTOSTHHO
obcyxnaiu mpobieMy 3Toro roga. Hudero oco-
OeHHOro, 3TO JejaloT Bce KomaHnbl. HaBepHoe,
€IMHCTBEHHBIM HOBIIIECTBOM B IIJIaHE MOJATOTOBKU
CTaJIM YCTHBIC BBICTYIUICHUSI, KOTOPbIe Mbl Hayaau
TPEHUPOBATH C CAMOW MEPBO KOMAaHIHOM BCTPEUU.
IIpexae K yCTHBIM BBICTYIIJIEHMSIM, KaK MPaBUJIO,
TIEPEXONMIIN TTOC/Ie HallMCaHUsI M CIayd MEMOpaH-
TyMOB. MHe KaxeTcs, 3TO ObLJIO MPaBWIbHBIM pe-
IIEHWEM: YCTHBIE BBICTYIUIEHUS MO3BOJISUIM JIETKO
0OHAapyXWTh TMPOOETbl B apryMeHTallul, KOTOPhIE
TpeboBaad AOPadOTKU, U 3TO Cpa3y O4YepUYMBAIIO
KPYT TOBOJOB, KOTOPHIE MPEACTABIISIMCH HauboJiee
CWJIBHBIMU U HanboJiee C1abbIMU.

Taxkxke misg ycrexa KOMaHAbl BaXeH COCTaB
YYaCTHUKOB U UX TpodecCHOoHaIbHbIE KavyecTBa.
Hawm, xak TpeHepaM, moBe3JI0 paboTaTh C OYEHb Ta-
JIAHTJVBBIMU, OTBETCTBEHHBIMU U TPYIOJIIOOMBBIMU
monbmu — Uropem KupunossiM, 3oeit Kaprooid,
Hatameit ConmareHkoBoii U Arnaeii MeJlbHUK.
Bce, yero nobunachk KomaHaa, — 3acjiayra U pe3yib-
TaT YCWJINI 3TUX MOTPSICAIOIINX PEOSIT.

MHTEPBbIO

He Mory He OTMETUTD, YTO JTUYHO JIJIs1 MEHST 3HA-
YHUMYIO POJb B TIPOlecce TOATOTOBKU Chirpaa Io-
Moub Moeil ¢upmbl Baker McKenzie. Bce-taku
y4acTHe B MyT-KOpTe TpeOyeT OrpOMHEMIIINX NHBE-
CTULIMI BpEMEHU — Ha HalMCaHMEe MEMOPAHIYMOB,
TPEHUPOBKHU, MOE3IKUA HA MIPEe-MYyThl U (PUHAJIbHBIC
payHabl... @upma MeHsT TToAfepXKXMUBana: MHE TIpe-
JOCTABJISIIM TIOMEIIEHMS 1T KOMaHIHBIX BCTped,
OTIYCKaJ B TIO€3[IKU, MOCTOSHHO CIIpaIllMBau,
Kak uaet noaroroska. O011asich CoO MHOTUMMU TIPe/I-
CTaBUTEJISIMU MYT-KOPT-COOOIIECTBA, S 3HAIO, 4TO
JaJeKo He BO BCEX KOMMAaHUSIX MPUHST TaKOW MO -
xoz. [TosToMy X041y cka3zath cracudo 3a To, YTO MOU
WHTEpeChl U X000M OBLTA TaK IMOJOXMTEIbHO BOC-
TMIPUHSATHI Ha padoTe.

Yrto MHe gana sTa nobena... B mepByio ouepelb
Bepy B TO, UYTO CTapaHus1, 0ECCOHHbIC HOUM 1 MOTpa-
YeHHBIC HEPBBI B KOHEYHOM UTOTE BO3HATPaXKIAIOT-
cs, CIpaBelIMBOCTh TOopxkecTByeT. KoHeuHo, ecThb
emie GakTop yaadu, KOTOPBI Ype3BbIYaliHO BaxkeH
B MOJOOHBIX KOHKYpcax. B 3TOT pa3 oHa Oblna Ha
Hallle CTOpPOHE.

3a koMaHAy 51 paja Bceit nyuoii. MHe KaxeTcs, 3Ta
nobena A0KHA CTaTh ST pedsIT IoKas3aTesieM TOoro,
HAaCKOJIBKO OHU CIIOCOOHBIC, aMOUIIMO3HBIE U TIO-
Tpsicatomye. M ecnu B UX K1U3HU OyAyT OTOpYEHUS,
BCeria MOXHO MBICJIEHHO BEpHYThCS B ICHb KOHKYP-
ca ¥ BCIIOMHUTb, YTO TOTAa OHU CIIEIa HEBO3MOXK-
HOE, a 3HAYMT, U TeTepb Y HUX BCE MOJTYIUTCS.

Mwuxaun Kanmnun: Ceityac MHOro cnopsT - 1 pabo-
To4aTe M C COTPYAHUKAMMN, U CaMU CTYAEHTbI — YXKe
JaXke 0bCy»KOat0T Ha NeKuusaX M NULWYT CTaTbM O
TOM, YTO e JaeT y4yacTue B MyT-KopTe (0gHOKpaT-
HO€ WU ANIUTE/IbHOE), KaK OHO B/IMSIET Ha Pa3BUTUE
npodeccrMoHasibHbIX HaBbIKOB M Kapbepbl. Kak Bbl
cuMTaeTe, NoYeMy CTOMT y4yacTBOBATb B MyT-KOp-
Tax Kak MMHUMYM B Hauyasie cBoero npodeccuo-
Ha/IbHOro nMyTu? Y10 Bbl MOI/IM Gbl MOCOBETOBATb
HbIHELLIHMM 1 ByAYLLUM YH4aCcTHUKaM MyT-KOPTOB?

BukTopus BonarmHa: MyT-KOpThl — 3TO OCOOBII
mup! Bo-mepBbIX, OHU IMO3BOJSIIOT pPa3BUBATHCS
Ccpa3y BO MHOTHMX HaIpaBJIeHUSX, BaXXHBIX JJIs TIPO-
(eccroHaNbHON AEATEABHOCTU: 3[€Ch W HaBBIKU
MUCBMEHHOM peuyr U MYOJIMYHBIX BBICTYIUJICHUN, U
JeTajlbHasl MpopadoTKa TMO3ULUU, U YMEHHE Jaxe
M3 caMoii c1aboil TpaBOBO MO3ULIMU BbIXKATh MaK-
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CUMyM U TIpEJACTaBUTb €€ B BBIMIPBLIIIHOM CBETE.
Bo-BTOpBIX, MyT-KOPT — 3TO TO, C YEM IOPUCT CTaJI-
KMBaeTCsl eXXEIHEBHO MpU MpeAcTaBICHUM WHTE-
pecoB cBoux KiaveHToB. [ToaTomy, Ha MO B3IJISIA,
MYT-KOPThl OTJUYHO ITOATOTABIUBAIOT CTYACHTOB
K npodeccroHalbHON NesATeIbHOCTU B IOpUAAYE-
ckoMm Mupe. Kpome Toro, 3To coo0111eCTBO, KPYT MO
MHTEepecaM, Kylda BXOIST MPEeACTaBUTEIN BEAYLIMX
IOpUANYECKUX (DUPM — U 3[eCh K€ OHU ITpUCMaTpU-
BAIOT 1151 ce0s1 MOTeHUMaAbHbIE Kaaphl.

YTo nocoBeTOBaTh yYaCTHUKAM MyT-KOpTOB? ITo-
CTOSIHHO paboTaliTe Haj coOOM, HUKOTAA He Tepsiii-
Te Bepy B cedsl, HaclaXAalTeCh U MOJAb3yUTeCh TeM
MpeKpacHbIM IIAHCOM, KOTOPHI BaM AaeT cyaboa.
BepoHuka JlaxHo: MyT-KOpTHI y4aT KOMILIEKCHOM
paboTe Hal MPOEKTOM: Thl Belellb ASJI0 OT Havyajla
M 0 CaMOTO KOHIa, MPUAYMBIBAaelllb CTPATEruIo,
eI WH(MOPMALIMIO, TMUIIEIb I'PAMOTHEIE I0pU-
JUYECKMEe TOKYMEHTBHI M 3allMllaciib CBOIO IMO3U-
LIMIO TIepel OMBITHBIMU apOUTpaMU. DTO YHUKAJb-
HBII OMBIT IJI CTYAEHTOB, KOTOPBII MPOYHO 3aKpe-
TUISIETCS B CO3HAHUU UM TIOMOTaeT B AaJbHEHIIeM B
npodeccruoHaaIbHON AeSITEIbHOCTH.

Taxkke Bo MHOroM 0OJiarogapsi MyT-KopTaM Ha BCIO
>KU3Hb OCTAETCSI CTPEMJIEHUE K TIOCTOSIHHOMY CaMO-
pa3Butuio. He xodeTcs cHUXATh IJIAHKY: BCIIOMU-
Hasl, KaKoil ypoBeHb MOATOTOBKM ObLI Y KaXI0ro 13
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Hac nepe (MHAIbHBIMU payHAAMU, Thl TOHUMAEIIIb,
YTO U B JIIOOOM JIPYTOM IIPOEKTEe XOUelllb ObITh MO/~
TOTOBJICHHBIM HE XyXKe, YeM TOr[a, Korma ObLT elle
CTYIEHTOM M paboTaJl HaJ BEIAYMAHHBIM KEHCOM.

Yto KacaeTcs coBeTa OYAYIIMM Y4YaCTHUKAM
MYT-KOPTOB — He OOITech MoJaBaTh 3asIBKY Ha OT-
0op, HO UaAuTe Tyda MOATOTOBJACHHBIMU. Eciu BbI
MOKaxeTe CBOI MOTeHLMaI U 3aMHTePECOBAHHOCTD,
Bac 00513aTeJIbHO BO3bMYT B KOMaHIy. MoXeT ObITb,
3TO CJIOXKHO TMOHSATH ceifyac, HO s 00elIa: 3To Oy-
JeT OJHO M3 JYYIIMX BOCIIOMMHAHMI Ballleil CTy-
JeHYECKO XX13HU!
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MEXOYHAPOLHbLIE MHBECTUL -
OHHBIE CMOPLI B EBPOMENCKOM

CORO3E: NMNOCJIEOAHWE TEHOEHLNI

TeMa WHBECTULUMOHHbBIX CrMOPOB
MeXXy MHBECTOPOM OHOI0 rocy-
papctBa - YneHa EC n gpyrum ro-
cygapctBoM - yneHoM EC BecbMa
aKTya/slbHa Ha JaHHbIA MOMEHT,
0/,HaKO MaJ10 OCBELLLEHA B PyCCKO-
A3bI4YHbIX M30aHUAX. Haw KpaTKum
0630p nocnegHUx TeHAEeHUUn
npaBa u cyaebHoOM NpPakKTUKKU MO
JaHHOM TeMe OyaeT 0cCobeHHOo

none3eH AnAa LpuUCcToB, KOHCYJIb-
* Mapusa Ilyuuna — ropucr, Beponuka TumodeeBa — craxep B

MeXIYHApPOITHOM apOMTpaxHOM TpyIe KoMimaHuun «Ppeniduimc TUPYROLWKNX KJIMEHTOB NO PECTPYK-
Bpykxayc [epunrep» B Ilapuxke, @paHuusa. MHEHUS U OLCHKH, TYpU3aunn MHBECTU LIIMIZ B EC.

M3JIOKEHHBIE B TAHHOM CTaThe, OTPaXaroT JIMYHOE MHEHUE aBTO-
POB, a He IOPUANYECKON KOMITAaHWH, B KOTOPOI OHU paboTaloT. _

Mapwus MyunHa* BepoHuka Tumodeepa*
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NcToprnyecknin KOHTEKCT

Heo6xoanMoCcTh 5KOHOMMYECKOTO COTPYIHUYECTBA
00yCJIOBWJIa TOCJAEBOCHHYI0 WHTErpaluio CTpaH
EBponbl, nepBoii 1acToukoit KoTopoit ctano EBpo-
nerickoe 00beIMHEHUE YIVISI M CTAJIU, OTKPBIBILIEECS
B ITapmxe B 1951 romy. OnHo# M3 IJIaBHBIX Heleit
EBponeiickoro 3aKoHOMHUUYECKOTO COOOIIIEeCTBa, OC-
HoBaHHOrO B Pume B 1957 ronmy, ObU10 co3maHue 00-
LIEro peIHKa'!, TOIMMyCKAalolIero CBOOOIHOE IIepeMe-
1LIEHWE TOBAPOB, YCIIYT, JIoAek 1 KanuTtana. Tak Ha-
3bIBAEMbIC YEThIpE CBOOOMABI 3aIllalHOrO OOIIEeCTBa
ObLIY MPU3BAHbI PACIIMPUTh KOHKYPEHIIMIO U yBE-
JIMIUTDH 3G GEKTUBHOCTD pacIIpeneeHIs PecypcoB
1711 pa3BUTUSI EBpomnbl, B TO BpeMs MEpeXUBaBILCiH
yIagok rnocjae BTopoil MUpoOBOIi BOMHHEI.

Ho rocymapctBa EBpombl He OCTAaHOBWJIMCH Ha
SKOHOMMYECKOM 00beauHeHur. B 1992 romy ObL1
noanucaH MaacTpUXTCKMIA T1OTOBOP, KOTOPKIN I10-
JIOKWJI HadyaJlo HOBOMY ITpaBOBOMY pexxumy EBpo-
co1o3a’. B momonHeHHe K 93KOHOMMYECKON MpUIILIa
M TIOJWMTUYECKAsl MHTErpalus: ObLIM CO3AaHbl MH-
CTUTYThI YOPaBJICHUSI, KOTOPbIE MOTJIMA MPUHUMATh
COOCTBEHHbIE MTPABOBbLIE HOPMbI, 00sI3aTeIbHbIE JJIsI
ncrioHeHN Bcemu uieHaMu EC. Ceitgac EBpocoio3
MpeacTaBsgeT co00K aHOMAINIO B MEXIYHAPOIHOM
NyOJIMYHOM MpaBe: OH HE SIBJISIETCS TOCYAapCTBOM,
HO MpY 3TOM MPU3HAETCS OTACJIbHBIM CYOBEKTOM
MEXIYHAPOIHOIO COO0OIIEeCTBA®, KOTOPBIA MOXKET
3aKJII09aTh JOTOBOPHI, (POPMUPOBATH BHEIITHIOIO I10-
JIMTUKY U TIPEICTABISITh MHTEPECHI TOCYAapCTB-1JIe-
HOB Ha MEXIYHApOMHOI apeHe*.

DTa aHOMAJINS eBPOITCIICKOI TOCYIapCTBEHHOCTH
BJICUET 3a COOOM ompeaeeHHbIE MPaBOBbIE MOCEI-
CTBMS, B TOM YMCJIE U B OTHOLIEHNU UWHBECTULIMOH-
Horo apbutpaxa. Equnblit ppiHOK B EBporne co3nan
COOCTBEHHYIO CTPYKTYPY, HO3BOJISIIOLIYIO KOMIAHU-
aMm EC cBOOOIHO MHBECTUPOBATH JEHEXKHBIC CPEI-
cTBa B Jo60e rocymapctBo EC. B ¢cBs31 ¢ 3TM BeTan
BOITPOC O HEOOXOAMMOCTH M Aaxke MPaBOMEPHOCTHU

' Pumckuii moroBop o co3mannu EBporeiickoro askoHoMuJec-
Koro coob6uiectna ot 25 mapra 1957 rona, cr. 8.

2 MaacTtpuxTcKuii gorosop o EBporieiickoM corose ot 7 (peBpa-
Js1 1992 ropa.

3 Crarbs 47 Jorosopa o EC. Hanpumep, EC sBisieTcst camo-
CTOSITETLHBIM WieHOM JloroBopa K DHepreTHIeCKOM XapTHH.

* Crarbu 2—5 JloroBopa o hyHKIMoHMpoBaHuK EBporneiickoro
coro3a.
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peleHns] HBECTULIMOHHBIX CIIOPOB MEXITY WHBE-
cropamu u3 EC u unenamu EC nmocpencTBoM Mex-
TYHApOJHOTO apOuTpaxa — TaK Ha3bIBaeMOTO BHY-
TPHEBPONEICKOrO MHBECTUIIMOHHOTO apOuTpaxa’.

OCHOBHOI1 1LI€JIbI0 UHBECTUIIMOHHOTO apOUTpaKa
SIBJIIETCS 3allluTa MHOCTPAHHBIX WHBECTOPOB OT
MPOU3BOJILHOTO TIOBEACHUS TPUHUMAIOIIETO UX
cpeAcTBa rocymapctBa. sl aTOro rocymapcTBa
TMOJIMMUCHIBAIOT JOTOBOPHI O 3aIlUTE Y MOOIIPEHUN
WHBECTUIIMN (VU IBYCTOPOHHVE MHBECTUILIMOHHBIE
norosopsl, BIT, JIN]1). Ha naHHbBI# MOMEHT MEXIy
rocynapctBamu — wieHamu EC moamucaHo Gojiee
200 I, u3 koTopbix 196 — neiicTByroniue’.

CTouT OTMETUTh, UTO OoJiblas yacthb JJW /I Obl1a
noamnucana B Havyaje 1990-x ronoB rnepBbIMU YJieHA-
mu EC c rocymapctBamu LleHnTpanbHoil 1 BocTou-
Hoit EBpomnbl, a Takke ITpubanTuku, KOTopble Ha
TOT MOMEHT TOJIbKO BBIIUIM M3-Toa BausHUsI Co-
BeTckoro Corosa. ITocie moarux aetT mpoTUBOCTOS -
HUS 3aM1aIHOTO ¥ BOCTOYHOTO OJIOKOB €BpOMericKue
CTpaHbI XOTEJIM HATAAUTh 3KOHOMUYECKHE OTHOIIIE-
HUS C OJVMKARIIMMM COCENsIMU 1 OOJIETYNUTh MEX-
TyHApOIHbIE MHBECTUIIMU. bojee Toro, UHCTUTYTHI
EC nacrauBanu Ha noanucanuu AN/ B KauecTBe
YCJIOBUS [JI1 AAJTbHEUIIEro pacCMOTPEHUS 3asIBOK
CTpaH BOCTOYHOTO 0Ji0Ka 0 Bxone B EBpocoros’. B
JajgbHelIIeM, B mepuoasl paciupenus B 2004, 2007
u 2013 rogax, B EC BcTynuin MHOrMe rocyaapcTna
HentpansHoit 1 Boctounoit Espombr (ITosbiia,
Ocronus, Yexus, Benrpus, Cnosakusi, CloBeHusl,
bonrapus u Pymeiaus) u rocynapctsa [Tpubantuku
(JIatBus, JIuTBa 1 DCTOHUS), C KOTOPHIMU B 1990-x
rogax 6suti noanucansl JM/I8.

5> Fecak T. Chapter 5: Intra-EU International Investment
Agreements // International Investment Agreements and EU
law (2016) Kluwer Law International, c. 371—373.

¢ Tly6onukauust Ha caiite DLA Piper o mpekpaineHun Hu-
nepaaHnaamMu ux BHyTpueBponeickux AW, https://www.
dlapiper.com/it/italy/insights/publications/2018/05/the-
dutch-move-to-terminate-intra-eu-bits-following-the-
achmea-decision/.

7 3akiodyeHue reHepaibHOro anBokata EC Membxuopa Batie
ot 19 centsiopst 2017 roma o meiry Ne C-284/16, §40.

8 Fecak T. Chapter 5: Intra-EU International Investment
Agreements // International Investment Agreements and EU
law (2016) Kluwer Law International, c. 371—373.
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MepBbI 3Tan NPOTUBOCTOAHMUA:
KamnaHusa EBponenckon komMmmccum
npoTuB 6paTbeB Mukyna

BrniepBbie BOIpoc mpaBOMEPHOCTU BHYTPHEBPOIICHi-
CKOTO apOuTpaxka BO3HUK BO BPEeMSI paCCMOTPEHMUS
WHBECTUIIMOHHOTO cropa Mexay OpaTbsimu KMoa-
HoM U Buopenom Muxkynamu u Pymbinueii. bpaTbs
Mukyna Hayanu apOuTpax Ha ocHoBaHuu JJMJI
mexny IlIBenueit 1 Pymbinueit ot 29 mas 2002 rona.
Hecmotps Ha To, uTO Opathsd MuKyjaa poauiuCh B
Pymbiauu, B KoHIe 1980-X OHM UMMUTPHUPOBAIA
B llIBenuio, mMoxyuymB rpakaaHCTBO 3TOM CTpPaHBI
M OTKa3aBIIUCh OT PyMbIHCKOro B 1990-x romax’.
Takum obpazom, B pamkax AN/ mexny IBenueit
u PymbiHueit, 6patbst Mukyjaa MMeNM LIBEACKOE
IpaXaaHCTBO, KOTOPOE MO3BOJIMJIO MM HayaTh CIIOP
NnpoTuB PyMbIHMY HA OCHOBAaHMU 3TOTO JIOTOBOPA.
B xoHie 1990-x ronoB PyMbIHUSI TIpUHSIA PsIa
Mep, HaIlpaBJIEHHBIX Ha Pa3BUTUE HEOJIaromnoryy-
HBIX PETMOHOB, B TOM YHCJIE CUCTEMY TOOIIPEHUS
WHBECTUIIMI B 3TN perrnoHkl. [Tonarasich Ha JaHHBIE
Mephbl, OpaThs MuKysa u ux komnanuu («KOpomnuan

° PellleHne 0 IOPUCAMKIIMK B CITOPE MEXIY OpaTbsiMu MUKyIa
u Pymbiameit ot 24 centsa6ps 2008 rona, c. 5, https://www.
italaw.com/sites/default/files/case-documents/ita0530.pdf.

McTouHuk: Photogenica.ru

dyn», «Crapmmium» 1 «Mantunaks») BIOXWIN OoJiee
200 MIH eBpO B MUILEBOE MPOM3BOJICTBO perMoHa
ITeii-Hy4veT. Ongnako nipu Betyruienuu B EC B 2007
roay PyMbIHUY IPUIIIIIOCH OTMEHUTH CBOIO CUCTEMY
MOOIIPEHMSI UHBECTUIIMIA: OHA HE COOTBETCTBOBAIA
3akoHonaTeabcTBY EC 0 KOHKYpeHIIMH, TTOCKOJIbKY
SIBJISJIACh HEMTPaBOMEPHOI roCcy1apCTBEHHOM ITOMO-
1Ibl0, HapylIalolIei cBOOOAHYI0O KOHKYpeHIuIo. B
pe3y/ibTare TakKuX U3MEHEHUI B 3aKOHOIATEILCTBE
OpaTbst MuKyJa ITOHECIU 3HAaYUTeIbHbIe YOBITKU U
nofanau UCK B MeXIyHapOAHBIN LIEHTP O ypery-
JIMPOBaHUIO MHBECTULIMOHHBIX criopoB (ICSID) Ha
ocHoBanuu JINJI mexny Pymbinueit u [Benumeii'.
B ropucauxiimonHom pemeHuu ot 2008 romga Tpu-
OyHaJ MpU3HAJT CBOIO IOPUCAWKIIMIO TIO JaHHOMY
neny. CTOUT OTMETUTh, YTO B Hadajie 3TOro apou-
TpaXkKHOTO Jena PyMbIHMS He MCHOJb30BaJla apry-
MEHT 00 OTCYTCTBMM IOPMCIUKIIMK Yy TpuUOyHana B
OTHOIIIEHUH BHYTPMEBPOIIEMCKOTO WMHBECTUIIMOH-
Horo cnopa. PymbiHus (1 cama EBpomnerickass Ko-
MMCCUS B KAYECTBE amicus curiae, U «Ipyra cyaas»)
BIEpPBbIC TTPUMEHIWIA apTyMEHT 00 MHTepIIpeTaliuu
JNJI mexay Pymbinueit u LIBereit CKBO3b MPU3MY

10 PerieHue 0 I0PUCOUKIUU B CIIOPE MeXIy OpaThsiMu MuKkyia
u Pymbiaueit ot 24 centsiopst 2008 roma, https://www.italaw.
com/sites/default/files/case-documents/ita0530.pdf.
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€BpOIIECKOro MpaBa TOJIBKO Ha CTaaM pacCMOTpe-
HUS Jieja 10 CYIIECTBY, MPEIOAHECS €ro Cleaylo-
1M 00pa30oM: IBE CUCTEMBI IOPUINYECKUX HOPM —
cooTBeTcTBYyOIIMA I 1 eBpomneiickoe MMpaBo —
JOJIKHBI TOJIKOBAThCSI B TApMOHMU APYT C APYroM''.
Haxe ecau TpuOyHal HE CMOXET TapMOHUYHO
HMCTOJIKOBaTh COOTHOIIEeHME TTojioxkeHuit [T/ Mex-
ny IlIBermeit 1 PyMbIHUEN 1 €BpOIECKOro IMpasa,
€BpOIIeICKOe MPaBo TOKHO MMETh MPEUMYIIIECTBO
B oTHoleHusax Mexay LlBeuneit u Pymbiaueii, mo-
TOMY 4TO TaKOBBI OBLIM OOIIME HAMEPEHUS 3TUX
rocynapctB'?. Pymbinust u EBporieiickasi KOMUCCHSI
TaK>Ke 3asIBWJIM, UTO pellieHUe TpruOyHaaa He MOXET
OBITh MPUBEIECHO B UCIIOJTHEHUE, TaK KaK OHO OyaeT
CUUTAThCS HEIMPABOMEPHOI TOCYTapCTBEHHOM ITO-
MOIIIbIO M TPOTUBOPEYUTh HOpMaM TipaBa EC.
TpubyHan oTBepr MOBOABI OTBETYMKA W amicus
curiae, OTMETUB, YTO PyMBIHUS OTMEHMWJIA MEPHI 110
TOOLIPEHUIO UHBECTULIMI B HEOJIaroIoayJdHbIe pe-
TUOHBI CTpaHbl 10 cBoero BeryrmieHus: B EC. Coot-
BETCTBEHHO, €BPOIIEICKOE MPaBO HE MOIJIO CITYKUTh
OCHOBaHWEM JIJISI OTMEHBI 3TUX MEp, TaK KaK Ha MO-
MEHT OTMEHBI OHO HE SIBJISLTOCH YacThIO IpaBa Pymbr-
HMM'". ApOUTPBI TaKXe OTKAa3aJMCh pacCMaTpUBaTh
JIOBOJI O HEBO3MOXXKHOCTH UCITOJTHEHMS MX apOUTpaXK-
HOTO pellieHusT B OymylleM, IMMOCYMUTaB, YTO OHU HE
MOTYT TT0JIaraThCsl Ha BEPOSITHBIE NEWCTBUSI OPTaHOB
practu EC 1o atomy Bompocy'. B utore TpubyHan
BBIHEC OKOHYATEJIbHOE pelleHNe, Mpu3HaB, 4To Py-
MbIHUS Hapyiuiaa nojoxeHus AL mexay Pymbi-
Huel u HIBenueit, n 065131 rocy1apCTBO BBHIILIATUTD
KOMIIeHCAIIMIo OpaThsiM MUKYJIa M UX KOMITAHUSIM .
DTO pellleHWe TpuOyHala MOPOAUIO0 MHOXECTBO
apOUTpPaKHBIX U CyIeOHBIX pa30MpaTebCTB MO UC-
nonHenuto pemeHust B CIHA u EC, koTophle He
3aBEPIIWINCH U MO Celi NeHb. B onmmcaHHo cyneo-
HOI 3110TIee 0COOEHHO UHTEPECHO pelieHre EBpo-
nerickoii komuccuu ot 2015 roga, B KOTOpOM OHa
3anpeTuwia PyMbIHUM BBITUTAYMBATh KOMIIEHCAIIUIO

I PeltreHre 1Mo CyIIECTBY B CIIOpe MexXmy OpaThbsiMu MuKyna u
Pymbrameit ot 11 gexabpst 2013 rona, c. 87—92, https://www.
italaw.com/sites/default/files/case-documents/italaw3036.pdf.

12 PelireHure 1Mo CyIIECTBY B CIIOpe MexXmy OpaThbsiMu MuKyia u
Pympbrnueit ot 11 gexa6bpst 2013 rona, c. 92—95, https://www.
italaw.comy/sites/default/files/case-documents/italaw3036.pdf.

13 Tam xe, §319.

14 Tam xe, §340.

15 Tam xe, §1329.
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WHBECTOPY Ha OCHOBAaHWM peIeHUsT TpuOyHasa.
JIOTOJHUTETEHO KOMUCCUS TakKKe o0s13aia Pymbi-
HUIO BEPHYTH YK€ BBITUIAaYeHHbIE OpaThsiM MuKy/a
CYMMBI KOMITEHCAIIUM ',

CTOUT OTMETUTH, UTO elle M0 NMpUHATUS EBpo-
MeiCcKOo KoMuccHel YKa3aHHOTO pelieHus Pymbi-
HUS obxxajioBajia peneHue TpuoyHana B Komuccnu
ICSID. B stom niponiecce EBporneiickas Komuccus
CHOBAa BBICTYIIWJIA B KA4ECTBE amicus curiae, TIPeN-
CTaBMB CBOIO apryMEHTAallMI0 O HECOBMECTUMOCTH
AUl ¢ eBpoIeicCKMM MPaBOM M HEBO3MOXHOCTHU
WCIIOJIHEHMST pellieHNsT TpuOyHaa Mo aey OpaThb-
eB Mukyna. Komuccust ICSID He cornacumacek ¢
no3uuueit PymbiHun u EBporeiickoli KOMUCCHUM,
OCTaBUB apOUTpaKHOE PEIIEHUE B CUJIE.

Ha ¢one nena 6parbeB Mukysna EBponeiickas Ko-
MUCCHS ITyOJUYHO BbICKa3ajach O HECOOTBETCTBUU
AW mexay rocymapctBamMu — wieHamu EC camomy
npaBy EC. B vactHoctu, Komuccus B 2015 roay Ha-
yaJjia pa3ourpaTeabcTBa MpoTuB ABCTpuU, CTOBaKUH,
lNomwnmanauu, Pymbiauy u [IBeumu, odbuHaIbHO
OTIIaB 3TUM CTpaHaM pacropsikeHue Boiitu u3 11
¢ apyrumu rocynapctBamu EBpocorosa!’. [TpumepHo
B 9TO ke BpeMs HekoTopble wieHbl EC (Yexus, Up-
nmaHnust, Utamust u PyMbIHUS) TTO COOCTBEHHO MHU -
LIMaTHBE BBILIUIA U3 BHyTpHeBponeiickux /1.

16 Pemenne Komuccuu EC Ne 2015/1470 or 30 mapra 2015 ro-
na, §161. PyMbIHMS MpOCTHMIA MHBECTOPAM MX HAJOTOBBIA
JIOJIT Ha CyMMY 76 MJIH €BPO B CYET BBITUIATHI 1O PEIICHUIO
apouTpaxkHoro TpubyHama. JIOMOJHUTEBHO MPUCTaB KOH-
¢urckoBan npuMepHo 8 MIIH eBpo Yy MuHucTepcTBa (hUHAH-
coB PyMbIHUH, a CaMO rocy1apcTBO T0GPOBOJIBHO MOMECTHIIO
npuMepHo 106 MIIH €BpO Ha 3aKPBITBIN CYET HA MMSI UCTLOB.
Komuccust EC o6s13ama PyMbIHMIO 00€CTIeYnTh BO3BpAT 3TUX
CYyMM.
Infringement proceedings initiated by European Commission
against five states over intra-EU BITs // IA Reporter, 18 June
2015, https://www.iareporter.com/articles/infringement-
proceedings-initiated-by-european-commission-against-five-
states-over-intra-eu-bits-2/.
18 Tlie L. What is the future of intra-EU BITs? // Kluwer Arbitra-
tion Blog, 21 January 2018, http://arbitrationblog.kluwerarbi-
tration.com/2018/01/21/future-intra-eu-bits/.
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BTopowu 3Tan npoTnBOoCTOAHUA:
KaMnaHua EBponenckon KoMmuccum
npoTuB «AKMea»

B cnope mexmy cTpaxoBoii KOMITAHUEN <«AKMea»
(6biBIIast «kOpeko», 0b6e KOMITAaHWM 3apeTUCTPU-
poBanbl B lommanmum ) m CroBakueit rocymap-
CTBO-OTBETYMK C CaMOro Hayajla Ipoliecca apry-
MEHTUPOBAJIO CBOIO MO3UIIMI0 HEMTPABOMEPHOCTHIO
BHYTPHUEBPOIENCKOTO0 MHBECTULIMOHHOTO apOUTpa-
ka. Criop ObLT HaYaT MHBECTOPOM Ha OCHOBaHUU
npaBun FOHCHUTPAII ¢ MecToM apOuTpaxa BO
®pankdypre (I'epMaHKs) B COOTBETCTBUM C apOM-
TPaXHBIMU TIOJOXEHUSIMU TIPUMEHUMOIO MEXIY
Tomnangueit n CnoBakueit JIU]. ITocie BbIHece-
HUS apOUTPaKHOTO pEIIeHUs] HE B CBOIO ITOJIb3y
CroBakus cyMena ero ooxanoBats B MenepaibHoM
BepxoBHOM cyne ['epMaHuM, KOTOPHIiA, B CBOIO OYe-
penb, HaIpaBUJI BOMIPOC 110 TOJKOBAHUIO eBPOIIEH -
ckoro npasa B Cyn EC B JTiokcemOypre.

CTOUT OTMETUTH BaxKHOE OTJINYME MEXIY Criopa-
MU OpaTheB MuKkyia u neiaoM «Akmea». B nepsom
clydyae WHBECTOPBI MOMAJIM MCK O KOMIIEHCALIMU
B CBSI3U C MepaMu, MPUHSATBIMU IS TIPUBEICHUS
HOPM HallMOHAJLHOTO MpaBa B COOTBETCTBUE C I10-
Jnoxenusamu mnpasa EC. B gene «<AkMea» Bce ObLIO
HeMHoro uHaue. CioBakus cTaja 4yjieHoM EBpoco-
103a 1 masg 2004 roma. B ToM ke romy ObUTM MPUHSTHI
Mephl, OTKPHIBAIOIIIME paHee HAllMOHAJIU3UPOBAH-
HBII PBIHOK MEIULIMHCKUX ycayr B ClIOBakKMU IS
YaCTHBIX MHBECTULIMM. «AKMea» pellniia yBEINIYNTh
CBOE TIPMCYTCTBHE Ha 3TOM pbIHKe, ocHOBaB 100%-
HyI0 JouepHIol0 koMnaHuio «FOHMoOH Xamdkeip».
OpHako mocjie cMeHbl TpaBuTeabcTBa ClOBaKUU
pedopmbl B cdepe cTpaxoBaHus B TeueHue 2006—
2007 romoB ObLIM (PAKTUYECKU OTMEHEHHBI.

K 1 ganuBaps 2007 roma ao4epHsIsT KOMIIaHUS
«AKMea» 3aHUMaia TIpuMepHO 8,5% pbIHKa CTpa-
xoBaHMs 3m0poBbs B CroBakun®. Ho mocie kap-
OVHAJIBHBIX U3MEHEHUI B cdepe cTpaxoBaHUs, B
YaCTHOCTHU TIOCJIe BBEACHUS 3aIipeTa Ha ToJydYeHue

1 HaszBaHue KOMMAaHUM W3MEHWJIOCh BCIENCTBUE CIUSHUS
«IOpeko» ¢ koMmmaHueit «Akmea XonauHr». Pelenue mo cy-
LIECTBY B criope Mexny «AkMmea» u CioBakueii oT 7 nekadpst
2012 rona, §1.

2 PeleHue MO CYLIECTBY B CIIOpe Mexay «AkMea» u ClioBakuei
ot 7 nexabpst 2012 rona, §90.

AHAJIUTUKA

MPUOBLIN OT NEITeJbHOCTH B cdepe CTpaxoBaHUS

3[0POBbSI, «“AKMea» MOHec]a 3HAYUTEIbHbIE YOBIT-

k' u B 2008 roay mogaia xanooy B EBponeiickyio

KoMUCCcHIO 0 HapylieHurn CioBakuel eBponencKo-

ro npaBa?’. [IprMepHO B 3TO Xe BpeMsT KOMIaHUsI

rojaaa UCK B MEXIyHAapOIHbIM apOUTPaK Ha OCHO-

Banuu AW/ mexny INomwtannueit u CioBakuein?,

B Bo3HuKIIIEM criope TJIaBHBIM CTajl BOIPOC O
IOpUCIUKITMY TpuOyHana. I1pu moanepxke EBporieii-
CKOM KOMHUCCHUM, KOTOpasl OISITh BHICTYIIMIA B Kaue-
cTBe amicus curiae, CJIOBaKUs TIpUBEJIa CICTYIOIINE
JOBOAII O HEBO3MOXKHOCTH PACCMOTPEHUS CIiopa B
apOuTpaxe U3-3a OTCYTCTBUS Y HETO IOPUCAUKITUN:

— B COOTBETCTBHUU CO CT. 59 BeHCKOI KOHBEHIIMU O
MpaBe MEXIyHAPOIHBIX TOTOBOPOB, TBYCTOPOH-
Huii goroBop CrnoBakuu ¢ [Nomnanaueit mpekpa-
TWJI CBOE IEMCTBUE B MOMEHT BeTyIwieHus1 Crio-
Bakuu B EC B 2004 rony;

— B cooTBeTcTBUM cO cT. 30 BeHCKOIl KOHBEHIINH,
apoutpaxHbie TnojoxeHuss AN/ cranu Heperi-
CTBUTEJLHBIMM B MOMEHT BcTyruieHus CroBa-
kuu B EC;

— BCOOTBETCTBUH C €BPOIIEIICKUM ITPaBOM, KOTOPOE
SIBJIIETCSI HEOTheMJIEMOI YacThio mpaBa CioBa-
KUM, TPUOYHAJ He UMEET IOPUCIUKIINU, TTOTOMY
yrto nojoxenue [N/ o pelieHnn CIopoB HECO-
BMeCTUMO ¢ JIoroBopoM 0 (pyHKLIMOHUPOBAHUU
EBponeiickoro cotoza (JIPEC), moanrcaHHbIM B
Pume B 1957 romy, 1 OCHOBHBIMU MPUHIIUIIAMU
€BpONEHCKOro mnpaBa, TaKUMM KaK aBTOHOMMSI
npaBa EC u BepxoBeHcTBO npaBa EC;

— B COOTBETCTBUM C HEMEIKMM ITpaBOM, KOTOpOe
SIBJISIETCS TIPaBOM MecTa apOuTpaxka, TpuOyHa
HE MMeEeT IOPUCIMKIIMUA, TOTOMY YTO JaHHBIN
CIIOp HE SIBJISIETCST apOUTPaOETbHBIM.

TpubyHan, B KOoTopoMm 3acedanu mpodeccopa
Ban Jloy n Anp0ept BaH neH bepr, a Takke B. B.
Bunep, oTBepr Bce 3THM apryMeHTBl W MOATBEPIUI
COOCTBEHHYIO IOpUCIMKLIMIO®. B cBoeM pelieHuun
apOMTPBl HAMOMHWIM CTOPOHAM, YTO IOPUCAUKIINS
TprOyHaja OCHOBaHa Ha COTJacUM CTOPOH, KOTO-
poe IOJKHO OBITh MCTOJKOBAHO B COOTBETCTBUU C

2 Tam xe, §96, 123.

2 PemieHre O MOPUCAMKLIMM B CIOpe MeXmy <«AKMea» U
CnoBakueii ot 26 oktsiopst 2010 roza, §55.

2 Tam xe, §56.

2 Tam xe, §59.
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JOU u HemeukuM npaBoM?, C y4eTOM 3TOTO TPH-
OyHaJl MOCTaHOBMJI, YTO CT. 59 BeHCKOIi KOHBEHLIMU
B JaHHOW CHUTyallud HEMpUMEHUMa. DTa CTaThs
MpeaycMaTpuBaeT MpeKpallleHue AeHCTBUS MEXTY-
HapOJHOTIO IOTOBOpa B CUJTY 3aKTI0YCHUS TTOCIETY-
IOIIIETO TOTOBOpA B ClIyyae, €C/Id 3TU JIBa COIJIallle-
HUS OTHOCATCS K OTHOMY M TOMY XK€ TIPEAMETY U UX
OITHOBPEMEHHOE TPUMEHEHWE HEBO3MOXHO M3-3a
HECOBMECTUMOCTU NoyioxXeHuit. ITo cioBam Tpuody-
Hana, AW mexny lNomnanoueit u CiioBakuMei U co-
IIalleHus, Ha KoTopbix ocHoBaH EC, He oTHOCSTCS
K OTHOMY U TOMY XK€ BOIIPOCY U HE SIBJISIIOTCS He-
COBMECTUMBIMU, TaK KakK B €BpOIIEICKOM IpaBe HET
MOJIOKEHU, 3alpelaolnX BHYTPUEBPOTIEUCKUAN
WHBECTUIIMOHHBIN apbuTpax. Takke ObUIO OTME-
yeHo, uro AU/ npegocTaBiaseT HOMOIHUTEIbHBIC
CpelCcTBa 3allMThl TTpaB MHBECTOPOB, OTCYTCTBYIO-
1LI1E B €BPOTEICKOM TpaBe’.

Cratps 30 BeHcKOI KOHBEHIIMH TTpeaycMaTpuBa-
€T 3aMelleHUE OTPeaeICHHBIX TTOJOXKEHUI MEXIY-
HapOAHOTO COIJIAIIEHUsT BCJECACTBUE 3aKIIIOUEHUS
TMOCJIETYIOIETO TOTOBOPA, €CJIU €ro MOJOXKEHUS He-
COBMECTUMBI C TIPEABIAYIIMM coramieHueM. Tpu-
OyHaJI ToCYMTAaI 3TY CTaThiO HEMMPUMEHUMOM 10 TEM
K€ TMIpUYUHAM, 4YTO U B ciydae cT. 59: mexay ANl u
€BPOIECKUM ITPaBOM HET HECOBMECTUMOCTH .

TpubyHan Takke ykaszai, yto EBponeiickuii cynm He
MMeeT MOHOTIOIMU B OTHOIIIEHUH €BPOTIEMCKOTO Mpa-
Ba, KOTOPOE PETYISIPHO MIPUMEHSIETCSl Ha TIPAKTUKE
MHOTMMU TOCYIapCTBEHHBIMU CyJaMU U apOUTpax-
HBIMU TpHOYyHasaMus. Borpoc o mpuMeHeHUH eBpo-
TECKOro IpaBa OTHOCUTCS K PEIICHUIO 1O CYIIECTBY
JieJ1a ¥ He OTMEHSIET IOPUCINKLIMM apouTpaxa®.

ITpuHSB CcBOIO IOpPUCAUKIIMIO, TpUOyHan B 2012
TOJy BBIHEC pellieHNe 10 CYIIECTBY, yKa3aB, 4To Ipa-
Ba «AkMea» ObLTA HapylleHbl 1 CloBaKus MOKHA
KOMITEHCHpoBaTh YOBITKM uHBecTtopa®. T'ocymap-
CTBO-OTBETYMK 00XKaa0BaJlo 00a apOUTPaKHBIX pe-
meHus1 (IOPUCAMKIIMOHHOE M pelleHHue T0 CyIle-
CTBY) B HeMeELIKMX cyaaxX. B cBoiw ouepenb, 23 masa

5 Tam xe, §220, 225-226.

% Tam xe, §244—245.

27 Tam xe, §274, 277.

2 Tam xe, §282.

» Tam xe, §283.

30 PeleHue Mo CYLIECTBY B CIIOpe Mexay «AkMea» u ClioBakueit
ot 7 nexa6ps 2012 rona.
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2016 roma PenepanbHbIi BEpXOBHBINM cyn ['epMaHnm
HampaBuJ 3alpoc O TOJKOBAaHUU €BPOIEICKOTro
npasa B EBporneiickuii cyn®!, 3amaB B paMKax Ipeto-
JIULIVATBHOMN MPOLEAYPHI CICAYIONINE BOITPOCHI:
IMpenorepaimaer mu ct. 344 JD®EC ucnonHenue
apoutpaxHbix nonoxenuit M mexmy rocynap-
ctBaMu — ujeHamu EC B ciyuyae, eciau JaHHBIA

JIOTOBOP OBLI 3aKJIIOYEH /10 BCTYILJICHUSI OJHOTO U3

rocynapctB B EC, a apoutpaxkHoe pa3oupaTebCTBO

OBLIO HAYATO MOCJIE ITOro?

1. Mpenorpamaet i ct. 267 JPEC ucnonHenune
JAHHBIX MOJIOXEHWI?

2. Ilpemotrspamaet im a63. 1 cT. 18 APEC ucnon-
HeHUe apOUTPpaXKHBIX pEIICHU I, BBIHECEHHBIX Ha
ocHoBaHuHU noJjioxkeHuii JIWUJI mexmny crpaHaMu
— uyneHamu EC?3
19 cents6pss 2017 roma TeHepaJbHBIA amgBoKaT

Menbxuop Batie B KauecTBe HE3aBUCHMMOIO KC-

nepta kosuteruu cyaeit Cymna EC omybinkoBai cBoe

3aKJIOUeHUE II0 BOMpocaM, IocTaBieHHbIM Pe-

JepaibHbIM BEPXOBHBIM cyaoM [epmaHuu B nese

«AkMea». OH 0c000 OTMETUII ClIeayIolIee:

— U3 BCEX CTpaH, KOTOpPbIE BBICKA3AJIUCh B IOMI-
nepxky CinoBakuu®, Toyibko Mranus opunmanb-
HO TIpeKpaTuja BHYTPUEBPOIEHCKUE corialle-
Hus (KpoMme goroBopa Mexny Urtanveit u Majb-
toi1)*. OTBeYas Ha BOIPOC, TOYEMY rOCYIapCTBO
He TpeKpaTuao cBou BHyTpueBporneiickue NI,
npeacraButesib CI0BaKUM MOSICHWII, YTO UX 1ie-
JIbI0 Oblja 3alllUTa HAIlMOHAJIbHBIX MHBECTOPOB
OT IMCKPUMUHALIUM TI0 CPABHEHMIO C MTHBECTOPA-
MM U3 IpYrux rocynapctB — yjaeHoB EC B cTpaHax
EC, ¢ koTopniMu y Hee 6osblie He oyaet W1,

— mo3uuus EBporeiickoii kKoMuccum 10 3TOMY
BOMpPOCY cama 1o cebe Mmopa3uTesibHa, TaK KakK
JIoJIToe BpeMs KOMUCCHUS yTBepxknana, uro AN

31 Pemenne MenepanbHOro BepxoBHOro cyna I'epmanuu ot 23
Mas 2016 rona.

32 3akimoueHue reHepaibHoro agBokata EC Menbxuopa Batie
ot 19 cents6pst 2017 rona no nenry Ne C-284/16, §30.

33 Yexus, Dcronus, I'perust, Ucmanust, Utanust, Kumnp, JlatBus,
Benrpus, IMonbima u PymbiHus. 3akioyeHre reHepaJIbHOTO
anBokata EC Menbxuopa Batne ot 19 centsiopst 2017 roga o
neny Ne C-284/16, §35—36.

3% Tam xe, §37.

35 Tam xe, §38.
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00s13aTeIbHBI JI TMTOATOTOBKM BCTYILJIEHUS HO-
BbIX cTpaH B EC;

— mnpeactaButeab CnoBakuu 3asgBui, uyto JMJI
TMPOTUBOPEYUT ITOM CTaThe, TaK KaK Ipearnoia-
raeT npedepeHIaIbHbIi PeXXUM B OTHOIIIEHUU
WHBECTOPOB 13 ['omaHaIuu, pa3MeCTUBIIMX CBOU
nHBecTULIMY B CIOBaKWHM, IT0 OTHOIIIEHUIO K MH-
BecTopaM M3 Ipyrux rocymaapctB — wieHoB EC.Y7
l'ocmonun Menbxuop Batie He cormacuics c
3TUM JOBOJOM, OOBSICHUB, UYTO aHTUAUCKPH-
MUWHAIlMOHHAS CTaThsl €BPOIICMCKOro MpaBa He
SIBJIIETCSL PEXXKMMOM Hambojiee OJIaronpusiTCTBY-
eMoit Haumu®, B oTaiMume oT 3TOro pexuma, Cr.
8 IMEC npenycMaTpuBaeT He MeHee OJ1aromnpu-
SITHBIE YCJIOBUS LTSI €BPOIIECKOr0 MHBECTOPA ITO
CPaBHEHMIO C rpaXIaHaMM TocydapcTBa — WieHa
EC, B KOTOpOM OH XOY€T pa3MeCTUTh CBOM MHBE-
CTULIMH, TEM CaMbIM 0OJIbllle HATTOMMHAs MOJIO-
JKeHUe HaIllMOHAJIBHOTO peXnmMa®,

— cratba 267 JMEC, xoTropas onuchIBaeT pacipe-
JIeJIEHVE TIOJTHOMOYMI B €BPOTIEMCKON TPaBOBOM
CHCTeMEe, He TIpeIoTBpaIlaeT MpUMeHEeHUs apou-
TpaxXHbIX nojoxeHuit JIMJI, Tak Kak apouTpax-
HBII TpUOYHAJT SIBJISIETCS CYIOM B COOTBETCTBUU
CO CT. 267 ¥ TIOTOMY MOXET UCITOJIb30BaTh Mpeto-
TUIAATBHYIO MPOLEAYPY, YCTAaHOBIEHHYIO €BPO-
MeMCKUM TTpaBoM™*;

— cTaTbs 344 npenycMaTpuBaeT, YTO TocyaapcTBa —
yseHbl EC 00s3y10TCsl pelaTh CIOpbl O TOJKO-
BaHUM TOJIOKECHUIN €BPONEUCKUX COIJIAalleHUN
TOJIBKO criocobamu, ykazaHHeiMU B JIPEC. Ilo
MHEHUIO T€HEePaJIbHOTO aJBOKaTa, 3Ta CTaThsl B
JAaHHOM cJIy4yae HelpMMEeHMMa, TaK Kak OHa OT-
HOCHUTCS TOJIBKO K CriopaM MeXay rocyaapcTBa-
mu — yneHamMu EC (1 ux crmopaMm ¢ camum EC),
a He K CITopaM MeXIy TOCyIapCTBOM U TPETbUMM
auaMu®!,

36 Tam xe, §40.

37 Tam xe, §60.

3% Most favoured nation clause. Hanpumep, ct. 3(2) AW Mexny
LIBeuuneit u 'omnannueii.

¥ 3akimoueHue reHepanbHoro anokara EC Menbxuopa Barte,
§72.

4 Tam xe, §85.

4 Tam xe, §143, 146.

AHAJIUTUKA

PeweHune EBponeinckoro cyaa
oT 6 mapTa 2018 ropa

EBponeiickuii cyn He coriacujacsi ¢ MHEHUEM re-
HepajbHOro agsokata Menbxuopa Batie®. Cyn
paccMOTpeEa TMEPBBIA M BTOPOM BOIIPOCHI BMECTE,
3aKJII09UB, YTO CT. 267 1 344 JDEC He mo3BOJSIOT
OPUMEHSITh apouTpaxHbie nojoxeHus: AN mex-
oy ctpaHaMu — wieHaMu EC. AprymMeHTHpyS cBOE
peleHue, ¢yl yKa3ajl Ha OCHOBHBIC IIPUHIIMUIIEI, Ha
KOTOPBIX ITIOCTPOSHO €BPOIEHCKOe IMPaBO: aBTOHO-
MUsI €BPOIEHCKOTO MpaBa 10 OTHOIIEHUIO K IIPaBy
rocymapcTB — wieHoB EC 1 MexxnmyHapomHOMY IIpaBy
M €r0 BEPXOBEHCTBO 110 OTHOIIEHMIO K IIpaBy T'OCYy-
napcts — wieHoB EC*. EBponeiickuii cya IMOSICHUI,
yTO cT. 267 1 344 JMEC npusBaHbl rapaHTUPOBATh
COOJTIONCHME STUX IPUHIIUIIOB B OTHOIICHMSIX MEX-
oy wieHamu EC*,

OCHOBBIBasICh Ha 3TUX ITOCTyJIaTaxX, CyI 3aKJI0-
YU, 4TO c(OpMUPOBaHHBI HAa ocHoBaHuU M ]I
apOUTpaXkKHBI TpUOYHAJ, BEPOSTHO, JOJKEH IpU-
MEHSITh eBpoIleiickoe MpaBo*, HO MPU 3TOM OH He
MOKET MCITOJIb30BaTh MPCIOANLNAIBLHYIO IIPOLIEIy-
py, 00eCIIeYMBaIOIIYIO AMHOE TOJIKOBAaHHUE €TI0 M0-
JIOXKEHHI, TaK KaK He SIBJIIETCS CYIOM II0 CMBICITY
cT. 267 JPEC*. B TO Xe BpeMs pelleHue apou-
TpPaxKHOTo TpUOYHa/lIa HE MOMJIEKUT IOJTHOLICHHOM
aleJUIIIny B cymax ctpaH — wieHoB EC, xoropas
MOXKeT OBITh IPOBEIeHA MCKIIOYMTEIbHO Ha Orpa-
HUYEHHBIX OCHOBAHMSIX IS OOKaloBaHUS apOu-
TPaXKHbBIX pelIeHnin? .

B mnpoutom EBponeiickuii cydg mpu3Han aeil-
CTBUTEJILHOCTh DPEIICHUN KOMMEpPUYECKOro apou-
Tpaxa Mexmy kommanusmu EC. B uzBecTHOM pe-

4 HecmoTpst Ha TO uto EBpormeiickuii cyn corjiamaercsi ¢
3aKJII0YEHUEM TeHepaJbHOro afaBokara B 64% ciayuaeB. CM.
Sadl U. and Sankari S. The Elusive Influence of the Advocate
General on the Court of Justice: The Case of European Citi-
zenship // Yearbook of European Law, 2017, Vol. 36, No. 1,
pp. 421—441.

# Pemienne EBpomneiickoro cyna mo geay Ne C-284/16 or 6
mapta 2018 roma, §32—33.

4 Tam xe, §32, 37.

+ Tam xe, §42.

4 Tam xe, §49.

47 B GOJBIIMHCTBE €BPOMENCKNUX CTPaH 3TU OCHOBAHMS COOT-
BeTcTBYIOT cT. V Hilo-Mopkckoit kouBeHImm 1958 Toma o
MPU3HAHUU U TTPUBEICHUM B UCTIOJIHEHUE MHOCTPAHHBIX ap-
OUTPaXKHBIX pEIICHUN.
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IeHUU To aeday «9ko CBHCC» Cyn MOCTaHOBUI,
YTO KOMMEpUYECKMe apOUTpakKu MOTYT pacCMaTpu-
BaTb BOMPOCHI €BPOIIEMCKOro MpaBa, HECMOTPST Ha
OrpaHWYEHHBIE BO3MOXHOCTH OO0XaJOBAaHUS 3THUX
pelreHuit B nanbHeiiem*. Ho pa3oupast nHBeCTH-
ILIMOHHBIN criop Mexay CiioBakueil u «AkKMea», Cya
3asBUJI, YTO €r0 apTYMEHTHI B OTHOIIIEHUN KOMMEP-
yeckoro apoutpaxa B EC HenmpuMeHUMBbI K BHYTpU -
€BpPOINEHCKOMY WHBECTUIIMOHHOMY apOuTpaxy. B
3TOM Cllydyae apOMTPaXHOE COTjlache OCHOBAHO Ha
JoroBope Mexay wieHamMmu EC, KoTopblie eAuHOINY-
HO BBIOpaJIM MHOU METON pEelIeHUs CIIOPOB, MOITY-
CTUMBIf B COOTBETCTBUM C €BPOMEHCKUM ITPABOM.
EBponeiickuii cyn MOCTaHOBWJI, YTO apOUTpaKHbIE
noyioxxeHus JAWJI mpoTuBopeyaT MpUHIMIAM B3a-
WMHOTO OBEpUs W COTPYAHUYECTBA, HA KOTOPBIX
ocHOBaH EBpoco103, a 3HAUUT, SIBJISIOTCS HECOBME-
CTUMBIMHU C €BPOTIEHACKUM ITPABOM.

OTMeHa apbuTpa)kHoro peLueHus
®epepasibHbIM BEPXOBHbLIM CY,0M
fepMaHUn

B pemennn ot 31 oktsa6ps 2018 roma denepanbHblit
BEepXOBHBIN ¢yl I'epMaHM TOCTaHOBWI OTMEHUTD ap-
OuTpaxkHoe pelieHue 1o aeay «Akmea» npotus Ciio-
BaKUM» B COOTBETCTBUM ¢ pelieHueM EBpormeiickoro
cyna. Hemerkuit cyn cormacwics ¢ MO3UIIMEN, UTO Y
apOUTpaKHOTo TpUOyHaIa B aejie «AKMea» He ObLIo
IOPUCAVKIINM, TaK KaK coryiacue Ha apoutpax B ]I
Mexny CrnoBakueit v ['omaHauet He UMeso CHITbI®.

3aksroyeHue

Pemrenne EBporreiickoro cyna B criope Mmexny Cio-
Bakuel u «AKMea» He MPOSICHUJIO CTaTyC BHYTPUEB-
pPOMNENCKOro MHBECTULIMOHHOIO apOuTpaxa sl €B-
pOMNENCKUX MHBECTOPOB, a JUIIb MOPOIUIO HOBBIE
BOITPOCHI. B 4acTHOCTH, KOMMEHTATOPbl OTMEYAIOT,
YTO pellieHHe ObLIO MPUHSITO B KOHTEKCTE apOu-

% Pemienne EBponeiickoro cyma mo aeny Ne C-126/97 ot 1
utoHst 1999 rona, §35.

¥ In now-public decision, reasoning of German federal
supreme court on set aside of BIT award is clarified // IA
Reporter, 11 November 2018, https://www.iareporter.com/
articles/analysis-german-federal-supreme-court-puts-an-
end-to-achmea-saga-finding-that-in-light-of-ecj-ruling-no-
arbitration-agreement-existed-between-the-parties/.
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MEXXOYHAPOAHBIE NMHBECTULMOHHDLIE CIMTOPbI B EC I

Tpaxa mnog arugoit KOHCUTPAIL u AN /. HesicHo,
JIOJDKHO JIA 3TO onpeneneHue EBpormeiickoro cyma
npuMeHsThcs K apoutpaxy ICSID wnu, Hanpumep,
K apOuTpaxy Ha ocHoBaHUU JloroBopa K DHepreTu-
YeCcKOM XxapTuu, KOTOpYIo Mmoamnucan u caM EBpoco-
103 KaK CyOBEKT MEXKITyHApOIHOTO TTpaBa.

MHoruM apOUTpaXHBIM TpUOYHaIaM, a TaKXe
KOMMTETaM IT0 aHHYJIMPOBAHUIO apOUTPaKHBIX pe-
meHuit ICSID yxe nmpuIllioch CTOJKHYTBCS € MO-
CNeACTBUSIMU Jefla «AkMmea». bosee moapo6HO o
BO3HUKIIUX MpobjieMax, a TakKe O peakiuu apou-
TpaxkHbIX MHCTUTYTOB U CYIOB Ha pelieHue EBpo-
MEeNHCKOro cya Mbl pacCKaxkeM B CAEAYIOIINX BbIITY-
ckax Arbitration.ru.
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McTouHuk: Photogenica.ru

ALBOKATCKAA NMPUBUJIET UA
N BHYTPEHHEE PACCJIEJOBAHWE:
bblTb IJIN HE bbITb

ExkaTepuHa puBHOBA,
Paris Baby Arbitration,
npesnaeHT, Mapuxx

garoro ceHTsA0ps 2018 roma AneISUMOHHBINA Cyld AHIJIMUA U

VYanbsca monTBepAws' TpaBujia MCMOJAb30BaHMS agBOKATCKOM

MPUBUJIETUM B OTHOILIEHUU TOKYMEHTOB, CO3JaHHBIX B paMKax
BHYTPEHHETO pacciieIOBaHUs .

B cBoeM perieHuM 1o aeny «JIupekTop YipasiaeHus o 6opsoe ¢ ce-
Pbe3HBIMHU cTy4asiMu MollleHHu4YecTBa MpoTuB ENRC» Anennsimon-
HBII Cya OTKa3ajcs MPUHSITH B KAYECTBE JI0KA3aTEJILCTB MaTepUabI,
BbIpa0OTaHHBIE BHEIIHUMM KOHCYJIbTaHTAMW KOMITAHUU IS 1iejeit
BHYTpeHHero pacciienoBaHus. Pegakiuus Arbitration.ru pazoupaercs,

' ATIeJUTIIMOHHBIN cyn AHDIMU M Yanibca, 5 ceHTsiops [2018] EWCA Civ 2006
(England and Wales Court of Appeal, 5 September [2018] EWCA Civ 2006).

2 3mech U majee TEPMUH «BHYTPEHHEE pacciieIoBAHNE» UCTIOIBb3YETCS B OTHOLICHUH
paccieoBaHusI, THUIIMMPOBAHHOTO KOMIMAaHUEe! ISl yCTaHOBJIeHUs (akToOB Ipa-
BOHApPYILIEHWI, COBEPIICHHBIX 3TO KOMIAaHUEN.
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IIOYEMY OTO PCIICHNEC MOXKCET OBITh BaXKHO JJIA MYJIb-
TUHALMOHAJIbHBIX KOMITAHUH U ap6I/IT paxa.

Y10 TaKoe aaBOKaTCKas
npusuierus

[MpuBuiernst — 3TO MpaBO HE pacKphIBaTh OMpeae-
JIEHHBIE JOKA3aTebCTBA B paMKax CyaeOHOro mpo-
necca. Cpeny Takux MPUBUJIETHAN 0CO00E MECTO 3a-
HUMaIOT mpodecCuoHaIbHBIE (aIBOKATCKAas, Bpaueo-
Has M O0aHKOBCKas TaiiHa, TallHa KYPHAJIMCTCKOTO
paccienoBaHus U T.1.). [TogBuaoM mpodeccruoHa b-
HOM TIPUBWJIETUM SIBJISICTCS aJBOKATCKasl IMPUBUIIC-
sl — TaiiHa, 3aIuIaioas B3auMoIeiCTBIE MEXKITy
KJIMEHTOM U €T0 I0pUINICCKUM TPEICTaBUTEIIEM.

dakTbl Aena

Eurasian Natural Resources Corporation Limited
(ENRC) — xomMnaHus, 3apeTUCTpUPOBAHHAS B CO-
OTBETCTBUHU C 3aKOHOIATEJILCTBOM AHIJIUU U Y3J1b-
ca. Ona Bxoaut B coctaB Eurasian Resources Group,
3aHATON B cepe OJOOBIYM M TepepadOTKM MUHE-
pajbHBIX pecypcoB. COpPOK IIPOLIEHTOB aKLIMiA TPYII-
nbl npuHamiexuT Pecnybnuke KazaxcraH.

C momeHTa co3manuss ENRC ee ocHoBHas 11po-
WM3BOJICTBEHHAs ACSATEIbHOCTb OCYIIECTB/ISIACh de-
pe3 mouepHee CoxosoBcko-Capbaiickoe TOpHO-0-
OoraTuTesIbHOE MPOU3BOJACTBEHHOE OOBEAUHEHUE
(CCI'TIO) B Kazaxcrane. C 2009 roma ERNC Ha-
palimBaeT CBOE IPUCYTCTBHE M Ha apUKaHCKOM
KOHTHUHEHTE.

B 2010 romry ENRC mronyunia aHOHUMHOE 3JIeK-
TPOHHOE IMHMCHMO C OOBMHEHHUSIMU B KOPPYIILIMOH-
Hoil nmesaTenbHocTU B KaszaxcraHe. B mensix mpo-
BEPKM MOJIYICHHBIX JaHHBIX KOMIIAHUS IIPUBIICKIIA
BHEIITHET0 KOHCYJIbTaHTa 111 BHYTPEHHETO pacciie-
JIOBaHUSI U HE3aBUCUMYIO OyXrajaTepckyio (upmy
IIUISI BHEILITHETO ayauTa.

B ckopom BpeMeHU OOBMHEHUSI, CoaepKalliecs
B MUCbME, ObLIM OIyOJIMKOBaHKI B raszere « TaiMc».
Ha sToM ocHOBaHMU aHIIUIICKOE YTIpaBlieHUE IO
0opb0Oe C cepbe3HBIMU ClIydasiMA MOILLIEHHUYECTBa
(Serious Fraud Office) obpatumocs kK ENRC 3a
Pa3bSICHEHUSIMH.

ENRC cormacumace Ha corpymHndectBo. CTopo-
HBI IIPOBEJIM HECKOJIBKO BCTped, KOMITAHUS IIepeaa-

68 | Arbitration.ru

NMPUBUJIETUA B APBUTPAXKE I —

J1a B YIpaBJieHUE PsiJ OTYETOB Ha OCHOBE TOKYMEH-
TOB, TTOJTY4EHHBIX B paMKaX BHYTPEHHETO paccieno-
BaHMs1. TOJIBKO MOCJIE 3TOTO AUPEKTOP YIIpaBICHUS
ouuMaIbHO O0BIABUI 00 OTKPBHITUM pacciieloBa-
Hug B otHomeHUn ENRC.

ENRC otka3anace OT pacKpbITUSl JOKYMEHTOB,
MOJIyYUEHHBIX B paMKaxX BHYTPEHHETO paccieno-
BaHMSI, CChIJIAsSICh Ha agBOKATCKYIO IPUBUJIETHIO.
VhpasneHue odpaTUIOCh B Cyl 3a UCTpeOOBaHUEM
3THUX JOKYMEHTOB B IIPUHYINTEIHHOM ITOPSIIKE.

O6>kanyemMoe pelueHue
HWXXecToswiero Beicokoro cyaa

O0xanyeMoe pellleHrue ObLIO MPUHATO BBICOKUM
cylIoM B JMue cyabu OHuaproc (Andrews). B cBoem
peLIeHNM CYAbsl DHIPIOC UACHTUDUIIMpPOBaia Ye-
TBIPE OTAEIbHbIE KATETOPUU TOKYMEHTOB:

1. Jloka3arenbCcTBa, KOTOpPbIE COOpaHbl IOPUIM-
yecKoil ¢upMoii, 3aHUMAIONIEHCS BHYTPEH-
HUM paccieloBaHUEM, B TOM YUCJIE MMOKa3aHUs
OBIBIIMX W HBIHEIIHUX coTpyaHUKOB ENRC
n CCITIO u ux genoBbIx nmapTHepoB (mo 2013
roaa).

2. Martepuanbl, MOJIydeHHbIE HE3aBUCUMON Oyx-
TajTepcKoil (hMpMoii B paMKax ayauTa.

3. dakTUyecKue a0KazaTeabCcTBa, IIpeaCTaBIeH-
Hble IOpUINYECKON (UPMON, 3aHUMAaIOIIeHCs
BHYTPEHHUM pacciieloBaHUEM, KpOME TOKYMEH-
ToB U3 Kateropuu 1 (rmocie 2013 rona).

4. OT4eTHl OyXTaNITepCKO (GDUPMBI U UX MEPENTMCKa
¢ ENRC.

ITocne aHanmm3a KaxaoW KaTeropuu Cyldbs ODH-
JpIOC MpPUIIIA K BBIBOAY, YTO JOKYMEHTHI ITEPBOIA,
BTOPOU M YETBEPTON KATErOpU HE 3alUILEHEI Cy-
NeOHOU TpUBUJIETUEN, B OTIMYME OT JOKYMEHTOB
TPETbEN KaTErOpuU, 3AlUUIIECHHOW TIPUBUIETHUEN
IOPUANYECKUX KOHCYIbTAIIUA.

ENRC nogana anemisuuio, TpeOys MpU3HAHMS
TMIPUBWIETUHU B OTHOILIEHUH BCEX TOKYMEHTOB.

PeweHne AnennsiumoHHoro cyaa

ATCJUIILIMOHHBIM Cyl COINIACWICS C JOBOJAMU
ENRC kacarenpHo cyneOHoM npuBuieruu (1), HO
MOATBEPAUII pPellicHUe B YaCTH, Kacarollehcs mpu-
BUJICTUM IOPUANYCCKIX KOHCYIbTAN (2).
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1. Cyne6bHas npusunerus (litigation privilege)
Cyne6Has mpuBUJIETHS 3alUIIAET B3aMMOICHCTBIE
MEXOYy CTOPOHAMM, WX TPEACTABUTEISIMM U Tpe-
TBUMU JIMLIAMM C LEJIbIO TIOJydeHUsT MHopMauu
WJIA KOHCYJIbTAIMIA B CBSA3U C CYIICCTBYIOIINM WU
MpeanojlaraéMbiM CYIeOHBIM pPa30UpPaTEeIbCTBOM.
Cyn HalTOMHUJI O HEOOXOAMMBIX YCIOBUSX IJISI IIpe-
JIOCTaBJICHUS CyAeOHOU TPUBWIETUM, OMpEIecH-
HbIx JopaoM Kapcyamnom (Carswell) B gene Three
Rivers (No. 6):

— cynebHoe pa3bupaTebCTBO JOJDKHO CYIIECTBO-
BaTh WY MIPEANOJAraTbCs;

— B3aMMOMEHCTBUE TOJKHO OCYIIECTBISATHCS HC-
KJTIOYMTEIBbHO WK TPEUMYIIECTBEHHO B LIEJISIX
3TOro CyaeOHOro pa30orpaTebCTRa;

— CYIeOHBIN MpolecC AOJDKEH OBITh COCTS3aTelb-
HBIM, a HE CJIEACTBEHHBIM WM WHKBU3UILIMOH-
HBIM.

[MpumeHsia 3TOT NpUHLMT, ATIEJUIALIMOHHBIN Cy1T
MpUIIIeST K BEIBOAY O TOM, YTO JOKYMEHTHI TIEPBOI,
BTOPOI Y YETBEPTOM KATETOPU B paMKaX BHYTPEH-
HEero paccieoBaHUsS W3HAYaJbHO CO3JaBAJIMCh
C Leapl0 M3beraHus yroJOBHOTO IMpolecca. YTro-
JIOBHOE TIpeciiefoBaHrEe pa3yMHO IpeAIoarajioch
¢ MoMeHTa, korma ENRC mosydynsia aHOHMMHOE
MUCbMO C OOBUMHEHMsIMU. Takum oOpa3oM, B OT-
JINYME OT 3aKJI0OYEHUST HIDKECTOSIIETO Cyaa, TOKYy-
MEHTBI JTOJDKHBI OBITh 3aIMIICHBI CyaeOHON TTpu-
BWIETHEH. ATICJUTSILIMOHHBIM CY/l OTMEHUJI pellicHUe
Bricokoro cyna B 3TOi yacTu.

2. NMpuBunerns ropnanNyYecKNX KOHCYIbTaLmm
(Legal Advice Privilege)
JlaHHas1 TPUBUJIETUS 3allUIIacT B3aUMOICUCTBUE
MEXy TPEACTaBUTEEM U €ro KJIMEHTOM C IIeJIbIo
MOJyYeHUsI I0pUANYECcKOi KoHCcyabTaluu. [1pusu-
Jerust paboTaeT B OTHOIIEHUM JII0OOH KOHCYJIbTa-
LIMU, B TOM YHMCJIe HE Kacarolleicss MpaBOBBIX BOMIPO-
COB WM CIelM(UUECKHX acCIeKTOB IeATeIbHOCTU
KJIMeHTa (HarpuMep, CTpoUTeNbcTBa). EAMHCTBEH-
HOE YCJIOBUE MPUMEHEHUS 3TON NPUBWUJIETHM 3a-
KJII04aeTCsl B TOM, YTO KOHCY/IbTAIUS JOJIKHA ObITh
HampsIMYIO CBSA3aHa C OCYIIECTBICHUEM MPEACTaBU -
TeJIeM CBOel MpodecCUOHATbHOM AeSITeIbHOCTH.
Tem He MeHee cyn B neiie Three Rivers (No. 5)
pelIn, 4YTo O0IEeHNE MEXITY COTPYAHUKOM KOPIIO-
palMu U KOPHOpaTUBHBIMU I0OPUCTAMU HE 3allluIla-

AHAJIUTUKA

€TCsl TIpUBUJIETUEHN IOPUAMYECKMX KOHCYJIbTAILIUA.
HckitoueHne cocTaBiiseT CUTYyalusl, KOTaa TaKoMy
COTPYIHMKY OBLIO MPSIMO MOPYYEHO TOJyYUTh KOH-
cyabTanuoo. Cynbst DHAPIOC, TPUMEHSS MpELeAeHT
Three Rivers (No. 5), mocTaHOBUJIA, YTO TaHHOE yC-
JIOBUE OBIIIO COOMIOAEHO TOJBKO B OTHOIIEHUM H0-
KYMEHTOB TPEThell KaTerOpUM.

ATICJUIIIMOHHBIA CYZl COIIACWICS, YTO CYIbS
DHApPIOC MpaBWIBHO MpUMeHUa TpelieneHT Three
Rivers (No. 5) k ¢dakram nena. OmHaKo Cyd OTMe-
TWJI, YTO caM TIPUHIIUII ycTapes: Koraa jopuande-
CKMe KOHCYJbTAIlMM 3aMlpalivBaloTCs KPYIMHBIMU
HallMOHAJIBHBIMA M MHOTOHAlIMOHAJIbHBIMU KOp-
MopalusIMU, B3aUMOICHCTBUE ¢ KOPIOPATUBHBIMU
IOPUCTaMU HE OCYIIECTBIISIETCS COBETOM JUPEKTO-
poB. Tem He MeHee oTMeHa TperieneHTa Three Rivers
(No. 5) HaxoOUTCS B KOMMNETEHLIMU BBILLIECTOSIIETO
BepxoBHoro cyna. Takum o6pazoM, 10 opuLIaIb-
HOI OTMEHBI 3TOTO MPUHIIUIIA HUXKECTOSIINE CYbI
(Boicokuit 1 AneJUISILIMOHHBINA) 00sI3aHBI €My Clie-
J0BaTh. ANEJISILIMOHHBIN CY/ TTOATBEPAII BBIBOII
Bricokoro cyna B 3Tol 4acTu.

NMoyemMy Bonpoc aHrMMCcKon
aJ1BOKaTCKOM NpuBmIErum
aKTyaJieH

Serious Fraud Office umeeT mpaBo ucTpeOOBaTH JIIO-
Oble TOKYMEHTHI, HE 3alllWIIeHHbIC MPUBUJIETUEN,
B LIEJIIX MPOBENECHUS paccieqoBaHMsA. DTO MpaBo
VYrpaBieHust pacripocTpaHsIeTCs HE TOJIbKO Ha KOM-
TMaHWY, B OTHOIIEHUW KOTOPBIX BEAYTCS CAEACTBEH-
Hble JEWCTBUS, HO U Ha OpraHu3alliud, KOTOphIE
MOTYT 00JIaaTh MOTEHIMAJIbHO HEOOXOAMMON IS
pacciaenoBaHusl MH¢popmauueit. [IpuyeM mox aeri-
CTBME JAHHOTO 3aKOHa MOANAAaloT KaK aHTJTUHACKIe
KOMMNaHuM (ydpexaeHHble B BeaukoOputaHumM),
TaK M WHOCTPaHHbIE, UMEIOIINE <«IOCTaTOYHYIO
CBs3b» ¢ BenukoOpurtanueil. Takasg CBSI3b MPUCYT-
CTBYET, HAIIpUMEP, MEXITY MHOCTPAaHHOU MaTepUH-
CKOI KOMIaHWEeW U ee aHTJIMCKIM (rThaaom?.

3 Hampumep, cyn TOATBepAMJ TMPaBO YMPaBIECHUS HCTPe-
00BaTh MTOKYMEHTHl y aMepPUKaHCKON MaTepUHCKON KOM-
MaHWM, AHTJIWUCKMI (UIMal KOTOPOM OKasbIBajl YCIyTH
NPYTO¥ KOMITAHWY, HAXOSIIEHCS TIOf CJIeCTBUEM (CM. AN~
MUHUCTPATUBHEIA cyn Benuko6puranuu, 6 ceHTsopst [2018]
EWHC 2368 (UK Administrative Court, 6 September 2018,
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YuuTeiBasg Hanuuue TECHBIX CBs3ell ¢ Benumko-
OpuTaHueil y mHorux Beixonues u3z CHI', y npen-
MPUATUIA HaIllETO0 pPErMoHa WMEIOTCS Cephe3HbIe
pernyTalMoOHHbIE 1 S)KOHOMUYECKUE PUCKU, CBSI3aH-
HbIe ¢ 00s3aTeIbCTBOM IO PACKPBITUIO MH(OpMa-
IIMA OPUTAHCKMM BIaCTSIM. AIBOKaTCKasl MPUBUIIE-
THUS CIIY>KMT 3alIUTON OT TAKOTO PACKPBITHS.

NMpuMeHeHne aaBOKaTCKOM
npuBUIErMu B apbutpake

Hcnonb3oBaHue TPUBWIETUI B MEXIYHAPOTHOM
apOUTpaxe OCIOXHSIETCS OTCYTCTBUEM OOILENpH-
HSTOTO MEXIYHApOAHOTO cTaHmapTa. B ciaydae kor-
Jla CTOPOHBI Mpoliecca He TMpUHAmIeXaT K eIuHOMN
MPaBOBOI TpaJAULIUU, TIEPEl COCTABOM apOMTpaxa
Hen30eKHO BOZHUKHET PsiJl BOIIPOCOB, CBSI3aHHBIX C
MPpUMEHEHUEM TIPUBUIICTHIA.

IMoutn Bce HaUMOHAJIBHBIC 3aKOHBI U UHCTUTY-
LIMOHAJIbHBIE PErJIAMEHTHI TMPEIOCTaBIISIOT COCTa-
BaM apOuTpaxa ITpaBO CaMOCTOSITEILHO pelllaTh
MpolieccyasibHbIE U J0Ka3aTeIbCTBEHHBIC BOIIPOCHI.
OTneabHO BOMPOC TMPUBWIETUI TPAKTUYECKU He
paccMaTpuBaeTcs.

HanonHenue npuBuaernii 3HaYMTEIbHO OT/IMYA-
eTcs B 00IlleM M KOHTMHEHTaJIbHOM npaBe. Hampu-
Mep, B 3aBUCUMOCTH OT KOHKPETHOI CUCTEMBI TTPU-
BWIETUY MOTYT pacCMaTpHUBaThCs JIMOO Kak Mpoliec-
CcyalibHbIe rapaHTUM (00llee MpaBo), MO0 KaK Ma-
TepuaJbHbIC TApAaHTUU (KOHTUHEHTAIBHOE TTPaBo).

ITpu 3TOM B apOUTpaxke HET YETKO BbIpaOOTaH-
HBIX KOJUIMBMOHHBIX HOPM JIJISI OTIpeIe/IeHUsI TTpaBa,
MPUMEHMMOTO0 K TipuBmiierusmM. CoctaB apouTpaxa
He UMeeT lex fori, a cienoBaTe/ibHO, HE 00513aH UC-
MOJIb30BaTh KOJUIM3MOHHBIE HOPMBI MeCTa IpOBe-
JIeHus apouTtpaxa. TakuMm oOpa3oMm, B OTCYTCTBUE
COIJIallIeHWsI 00 MHOM apOUTPHI MOTYT NIPUOETHYTh
K BBIOpaHHOMY TIPUMMEHUMOMY (MaTepuaibHOMY
WJIH TIpoLeCCyaIbHOMY) TpaBy IJIsl YCTAHOBJICHUS
npuBuiernu. Tem He MeHee, YIUTHIBAsl Pa3HUILY B
HaLlMOHAJILHBIX MOAX0AAX, apOUTPhI I10OATBEHO 00-
Jiee CKJIOHHBI K TTPUMEHEHUIO CPaBHUTEJIbHO-TIpa-
BOBOTO aHaJIM3a IMPU OTNPeIeICHUM MPaBUI UCTIOJb-
30BaHMS TTPUBUICTUIA.

The Queen on the application of KBR Inc v The Director of
the Serious Fraud Office [2018] EWHC 2368)).
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NMPUBUJIETUA B APBUTPAXKE I —

HecMoTps Ha OTCYTCTBHE YETKOTO peryarMpoBa-
HUS BOITpoca MPUBUJIETHI B apOUTpaxe, apoOuTpak-
Hble TPUOYHAJbI B 1I€JIOM IPU3HAIOT ITPAaBO CTOPOH
Ha JIoKa3aTeJbCTBeHHbIE MTpuBmiierun. [Tompaszyme-
BaeTCs, YTO apOUTpakHOE COTJIallleHEe W peIIeHUS
TprOyHaja He JOJDKHBI HapylllaTh OCHOBHBIE rapaH-
TUM, TIPUMEHUMbIC B HAIlMOHAJBHOM CYAOMPOU3-
BojacTBe. Kak u npyrue nmpaBa CTOpOH, IPUBUJIETUN
JIOJDKHBI 3alUIIAThCA B apOUTPaKHOM IpoIlecce.
ITpakTuka TMoOKa3bIBaeT, YTO CyIbl C OOJbIIEH Be-
POSITHOCTBIO aHHYJIUPYIOT apOUTPaKHOE PEIIeHUE,
ecau apOUTphl OTKa3alyd B MPUMEHEHUN TTPUBUIIC-
TUH, YeM IIPU OTKAa3e B MIPUHSATUM J0KA3aTEIbCTB HA
OCHOBAHUHM TaKOW TTPUBUIICTUN®,

Takum o0pa3oM, eciid CTOPOHBI MPSIMO HE OTKa-
3aJIMCh OT TIPUBUJIETUM, UMEIOIIUXCS B CYIeOHOM
pa3doupaTeabCTBe, OHM TakXke HTOJDKHBI MpUMe-
HATBCS B apOuTpaxe. PereHue AneuTSIIMOHHOTO
cyna no geny «Jdupektop YmpapiieHUs1 o 00pbOe
C CEpPbE3HBIMU CIyYasiMU MOIIEHHUYECTBA MTPOTUB
ENRC» nano 3akoHHOe 000CHOBaHUE IS TIpUMeE-
HEHUS apOUTpaMu aIBOKATCKOM MPUBUJIETUN OTHO-
CUTEJIbHO 10Ka3aTeIbCTB, ITOJYYEHHBIX B XOJI€ BHY-
TPEHHUX PACCIIEIOBAHUA.

* Charles N. Brower, Jeremy K. Sharpe. Determining the
Extent of Discovery and Dealing with Requests for Discovery:
Perspectives from the Common Law, in The Leading
Arbitrators’ Guide to International Arbitration 307, 331
(Lawrence W. Newman & Richard D. Hill eds., JurisNet LLC
2004), ccpuasice Ha cynpio Bpoyspa.
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MEXXOYHAPOOHbIW
KOMMEPYECKUW APEUNTPAXK

BUBAHOTEKA HYPHAAMA

TPETEUCKUH
cyl

ME & IYHAPOJAHBIN
KOMMEPUYECKHUH
APBUTPANK

Yuebunx

Moa pepakurei

Tocumpaeren npoeccopy Baveproo Abpawon

MeXxayHapoHbli KOMMepPYeCKUM
ap6uTpaxk: Yue6Huk / Hayu. pep,.:

O. KO. Ckeopu,oB., M. 0. CaBpaHckuid,

I. B. CeBacTbsiHOB; OTB. pepg. T. A. JlyHaeBa.
2-e nspg., nepepab. n gon. Cr6.: AHO
«Pepakuus >xypHana «TpeTencKum cyny;
M.: CtaTyT, 2018. XXX c. (Bubnmnoreka
»XypHana «TpeTeiickuit cyay». Bein. 9).
ISBN 978-5-9036-9208-8

(Pepakums >xypHana «TpeTeinckuin cya»)
ISBN 978-5-8354-1452-9
(N3paTenbcTBO «CTaTyT»)

YeOHUMK IOJArOTOBJIEH KOJUIEKTUBOM W3BECT-
yHHX POCCUICKMX M MHOCTPAHHBIX MCCIIEI0-

BaTeJieil ¥ NPaKTUKYIOIIMX CIIELIMAIACTOB,
MHOTHE U3 KOTOPBIX UMEIOT 3HAYMTEIbHbIN OITBIT B
chepe MexKIyHApOAHOTO apOUTpaxa.

B xHure paccmarpuBaroTcsl oOlLMe IMOJOXEHUS O
MEXXIyHapOTHOM KOMMEPUYECKOM apOUTpaKe 1 ero OT-
JIAYIKST OT CMEXKHBIX IIPABOBBIX MHCTUTYTOB; OCHOBHBIC
TeopeTuYecKue podIeMbl U CUCTEMA PETYIMPOBAHUS
MEXIyHapOTHOTO apOuTpaXka; BOMPOCHl apOUTpaxK-
HOTO COIJIAIlIEHWs U apOUTpaOeIbHOCTH; TIOJIOKEHUS
00 apOMTpaxkKHOI TIpoLeNype; aKThl, MPUHUMaeMbIe
MEXIyHAPOTHBIMU TPETEMCKUMU CyIaMU; BOIIPOCHI
COIEMCTBIS 1 KOHTPOJISI CYIOB B cpepe apOouTpaka.

Bropoe uznanve ydyebHUKa 3HAYUTENIBHO Mepepa-
00TaHO C YIeTOM IIPUHSTHUS B psilie TOCYIAapCTB HOBO-
ro 3aKOHOJAaTeJIbCTBa 00 apOuTpaxke U OOHOBICHUS
apOUTPaXKHBIX PErJIaMEHTOB MHOIMX BeIyIIIMX apOy-
TpaXXKHBIX LIEHTPOB, a TaKKe JOMOJHEHO HOBBIM Ma-
TepuajaoM. B yacTHoCTH, OCBeIIaeTCst UICTOPUS apOm-
Tpaxa; paccCMaTpUBalOTCsl MpobeMbl apouTpadeib-
HOCTH OTAEJIbHBIX KaTeTOPUIA CIIOPOB, BOIIPOCHI CTa-
Tyca apOMTPaKHOTO YUYPEKIEHUS 1 CYOBEKTOB MEX-
JTYHApOIHOIO apOUTpaxka, OCOOEHHOCTH apOUTpaxKa
ad hoc; ymeneHo BHUMaHuMe crielIM(PUKe JOKa3bIBa-
HUSI B MEXIYHApPOIHOM apOMTpaxKe, MpobaeMaTUKe
apOUTPaXHBIX PACXOIOB, PETYIUPOBAHUIO MEXKIY-
HapOIHOTO apOUTpaXka B OTACIBHBIX MHOCTPAHHBIX
IOPUCIUKIIMSX, TIPOOJIeMaM Y TEHACHIIUSM Pa3BUTHUS
COBPEMEHHOTI'0 MEXIYHAPOIHOIO apouTpaxka.

Y4eOHUK TTpegHa3HAYeH CTyIeHTaM (0akagaBpaM
M MarucTpaHTaM), acIIMpaHTaM, IIPeromaBaTe/IsIM
IOPUANYECKUX M SKOHOMWYECKUX CIIEMAIbHOCTEH
BBICIINX YYCOHBIX 3aBeCHMIA, agBOKaTaM, KOPIIO-
PaTUBHBIM IOPUCTaM, apOUTPaM, CYIbSIM 1 BCEM XKe-
JIAIOIIM pacIIMpUTh CBOM 3HAHUS B cpepe MexkIy-
HapOIHOTO apOouTpaxa.

3aKa3 KHUTU:

www.arbitrage.spb.ru/mag/index.php

E-mail: arbitrage@nm.ru; svgleb@mail.ru

ten.: 8 (812) 597-62-81; +7-911-795-20-10
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IV KOHKYPC PAA MO APEUTPAXKY OHJIANH

IV KOHKYPC PAA
MO APBUTPAXKY OHJIAVH

' 25 E
Jl Moot
P A A

ApobutpaxHasa Accouunauusi (PAA) u PAA25 npu
noagepxke ¢dakyabreT nnpasa HUY BIID npurna-
IIAI0T BCEX CTYAEHTOB IOpUINYECKUX (haKyIbTETOB
Poccun u ctpan CHI npunars yyactue B IV Kon-
Kypce PAA no Apourpaxy Onaiin.

Konkypc PAA — exxerogHbiit CTyAeHUECKUIA KOH-
KypC, KOTOpBII MPOBOAMUTCS B TOIYJIpHOM (op-
MaTe UTPOBOTO cyneOHOro mpoliecca (moot-court).
KoHkypc yHMKaNleH TeM, 4TO KOMaHIIbl M apOUTPhI
MOTYT TIPUHSTH Y4acTHe B HEM, HAXOISCh B JIIOOOM
TOYKE MMPA.

Konkypc PAA npoBoauTCs B IBa 3Tana:

I. IToaroroBka HCKOBOTO 3asiBJIeHHS ¥ OT3bIBA HA UC-

KOBO€ 3asiBjieHHe W MpOBeJIeHHEe OHJIAMH-PayHIOB

MOCPEeJCTBOM BH/IEOKOH(epeHICBA3M:

— 1o 17 mapra 2019 roga KoMaHABLI HANPaBJISIOT
HWICKOBBIC 3asIBJIEHUS;

— 10 21 anpens 2019 roma KoMaHIbI HAMIPABJISIOT
OT3bIBBI HA UICKOBBIE 3asIBJICHUS;

— ¢ 13 mag mo 9 mions 2019 roxa - nmpoBeaeHUE OH-
JIJAaH-PayHIOB;
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— 10 mong 2019 roaa - ony0arKoBaHUE Pe3yabTa-
TOB OHJIATH-PAyHIOB.

I1. ITpoBenenue Kondepennuu Konkypca PAA u ycr-
Hbix caymanmii B HIY BIIID (Mocksa, yia. Msc-
Hunkas a. 9/11):

— 23 asrycra 2019 roga - nnpoBeacHue KonpepeH-
1 PAA nig yuactHUKOB KoHKypca, TpeHepoB
KOMaHJl, apOUTPOB M BCEX HHTEPECYIOIIMXCS
MEXIYHapOIHBIM apOUTPaKEM;

— 24 - 25 asrycta 2019 roaa - mpoBeAeHUE YCTHBIX
CIyIIaHWI, B KOTOPBIX IPUMYT ydacTue 24 Ko-
MaHIbl, HabpaBiIde HauOOJbIIEee KOJIUYECTBO
0aJJIOB Ha 3Talle OHJIaiiH-payHIOB.

KoHkypc poBoauTCS HA OCHOBAaHUU ITOATOTOB-
JIEHHBIX MaTEPUAJIOB YUeOHOTIO Jiejia B COOTBETCTBUM
¢ PermamentoM Apourpaxa OnnaiiH PAA.

Oo6nosneHHbi Pernmament IV Konkypca PAA Oy-
net onyoaukoBaH 17 nekaopsa 2018 roga. Peructpa-
g komaHn Ha KoHkypc Oyner oTkpbita 17 geka-
opa 2018 roga u npomautcs ao 1 mapra 2019 roaa.
Martepuanbl yueOHOro neja OyayT OMyOJIMKOBaHBI
21 auBaps 2019 rona.

KoMaHabl ¢cMOTYT 3aperucTpupoBaThes, a TakKkKe
o3HakoMuThcsl ¢ Pernmamenrom Konkypca, Perna-
MeHTOM ApoOutpaxa OwnnaitH PAA u Martepuana-

IV KOHKYPC PAA MO APEUTPAXKY OHJIAUH |
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MM Jesia Ha opuiMaibHoM cailite KoHkypca: moot.
arbitrations.ru.

Yyactue B KoHkypce sBisieTcss OecrIaTHBIM.
Camu y4aCTHMKU OTUIAYMBAIOT PACXOIbI HA OMIECTHI
Y MPOXMBAHUE TOJIBKO MPH YYaCTUU B YCTHBIX CITY-
mraHusix Konkypca 24-25 asrycra 2019 roaa.

ITobeaurenu KoHkypca noiaydat LieHHBIE TTPU3HI,
a Jy4IIMM CIIMKepaM OyIeT TMpeaIoXeHO IMPONTU
CTaXXMPOBKY B BEAYIINX IOPUANIECKUX (DUpMaX.

ITo Bcem BormpocaM MOXXHO 00paIaThes K aaMu-
Huctparopy IV Konkypca PAA, Anekcannpy Maka-
poBy (moot@arbitrations.ru, 8(968)339-30-68).
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RAA UPCOMING EVENTS

— RAA Report from The 10" Annual ABA Confe-
rence in Moscow held on 27" of September:
http://arbitrations.ru/en/press-centr/news/the-
10th-annual-aba-conference-in-moscow/

— RAA Report from SCAI-ASA-RAA Conference
held on 25™ of October: http://arbitrations.ru/en/
press-centr/news/conference-scai-asa-raa/

— RAA Report from 10" Annual IBA Conference
“Mergers and Acquisitions in Russia and the
CIS” held on 16" of November: http://arbitra-
tions.ru/en/press-centr/news/10th-annual-iba-
conference-mergers-and-acquisitions-in-russia-
and-the-cis/

RAA Upcoming events 2018

Official Launch of Prague Rules in cooperation

with Global Arbitration Review

Date: 14 December, 2018

Venue: Prague, Czech Republic, Martinicky palac,
Hraddéanské nameésti 67/8

Time: 09.30-18.00 (registration begins at 09.00)

To register, please follow the link: https://lbr-live.
workbooks.com/process/=1jM4UzN/Event_Man-
agement?id=228&page=select_tickets

Themes for discussion:

— Horses for courses: common law vs. civil law pro-
cedure in international arbitration

— Isthe sky the only limit? Discovery and e-discov-
ery in arbitration.

— Lie to me. Fact witnesses vs. documentary evi-
dence: can a paper lie?

— How much hired guns contribute to the truth?
Party appointed vs. tribunal appointed experts.

— Showing a poker face. Limits of the tribunal’s role
in fact findings.

— No place for old men? Jura Novit Curia in inter-
national arbitration.

*Conference will be culminated in the solemnly sign-
ing of the Prague Rules and the reception
*Photoshooting with all the participants in a histori-
cal place in Prague
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Supporters from: Almaty | Baku | Belgrade | Bishkek |
Bratislava | Budapest | Cairo | Cologne | Copenhagen |
Doha | Frankfurt am Main | Helsinki | Istanbul | Kiev
| Lisbon | Ljubljana | London | Milan | Minsk | Mos-
cow | Oslo | Paris | Prague | Riga | Sao Paulo | Sofia |
Stockholm | Tallinn | Tbilisi | Tirana | Vienna | Vilnius
| Warsaw | Washington D.C. | Yerevan | Zurich

More than 30 Arbitration Institutions confirmed
participation.

Among speakers:

— Prof. Alexander Belohlavek, Partner, The Law
Office of Prof. Dr. Alexander Belohlavek (Czech
Republic)

— Vladimir Khvalei, Partner, Baker McKenzie (Russia)

— Duarte Henriques, BCH Lawyers (Portugal)

— Hilary Heilbron QC, Brick Court Chambers (UK)

— Beata Gessel-Kalinowska vel Kalisz, GESSEL
(Poland)

— Kilaus Peter Berger, Director, Center for Trans-
national Law (CENTRAL) (Germany)

— Michael Mcllwrath, Senior Counsel, General
Electric Company (Italy)

— Dr. Clemens-August Heusch, Head of European
Litigation, Nokia (Germany)
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— Andrey Panov, Senior Associate, Norton Rose
Fulbright (Russia)

— Michael W. Biihler, Partner, Jones Day (Germany)

— Dorothy Murray, Partner, King & Wood Malle-
sons (London)

— José Rosell, Arbitrator, José Rosell (Paris)

— Olena Perepelinska, Partner, INTEGRITES (Kyiv)

— Alexandre Khrapoutski, Partner, SBH Law Office
(Minsk)

— Peter Rees QC, Barrister, 39 Essex Chambers
(London)

— Anthony Charlton, Partner, Deloitte (Paris)

— Susanne Gropp-Stadler, Lead Counsel Litigation,
Siemens (Germany)

— Christopher Newmark, Partner, Spenser Underhill
Newmark (London)

AHOHC

— Homayoon Arfazadeh, Member of the Arbitration
Court of the SCAI Swiss Chambers’ Arbitration
Institution (Geneva)

— Gervase MacGregor, Head of International Adviso-
ry and Head of Forensic Services, BDO (London)

— Laurence Kiffer, President of UIA International
Arbitration Commission & Teynier Pic (Paris)

To know more about programs and speakers, please
follow the link http://gar.live /prague2018

For sponsorship opportunities, please contact

alexandra.brichkovskaya@arbitrations.ru

For registration, please contact
valeriya.teslina@arbitrations.ru

XIl Annual IBA Law Firm Management Conference

The 12" Annual Law Firm Management conference
offers a unique and unrivalled platform that unites law
firms the world over in discussing issues faced by the le-
gal business. This conference also allows key decision
makers to meet, network and exchange experience.
Date: 7 December, 2018

Venue: Radisson Hotel Ukraine, Kutuzovsky Pros-
pect, 2/1, bld. 1

Language: Russian and English (with simultaneous
translation)

Topics to be discussed include:

— New products and destinations

— Compliance in the law firms: does the shoemak-
er’s son go sometimes barefoot?

— Don’t wait for new business to come — make it
happen.

— Next generation of partners

— New ideas about law firm financial performance:
how lawyers will make money in the future.

Conference Co-chairs:

— Vassily Rudomino, Senior Partner, ALRUD Law
Firm; IBA Council Member, Federal Chamber of
Lawyers of the Russian Federation, Russia

— Alexander Khvoshchinskiy, Senior Expert, LS -
Institute, Germany

— Norman Clark, Managing Partner, Walker Clark,
Fort Myers; Member, IBA Law Firm Manage-
ment Committee Advisory Board

Details of the event can be found on the Conference’s
official website.

For more information about participation and spon-
sorship opportunities please contact Alexandra:
alexandra.brichkovskaya@arbitrations.ru
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AHOHC MEPOMPUATUIA I

12-9 mexxgyHapogHas koHdepeHuunsa IBA

no Ynpaesnexnuto KOpuanyeckumm Pupmamm

12-g exeromHas KOH(EpeHIWS IO YIIPaBICHUIO
IOpUINYeCcKOi (pUPMOI cTaHeT YHUKAJIBHOW TIIaT-
dopMoit I BCTped TIpeacTaBUTEIe MeXITyHapOI-
HBIX IOpUINYECKUX (PUPM U3 pa3HBIX CTPaH U TOPO-
JIOB, KOTOpPbIe BHOBb COOEpyTCsl HJISI OOCYXKACHUS
npo0bJeM, CTOSIIIUX Mepel IOPUINIECKUM OU3HECOM.
Hara: 7 nexaobps 2018 r.

Mecto mpoBenenus: Otenb «Paguccon» YkpawHa,
Kyry3oBckuii nmpocnekr, 2/1, Kopi. 1

A3BIK: pycCKMIT ¥ aHIIMUCKUIN (C CHHXPOHHBIM IIe-
PEBOIOM)

Tembl KoHdepeHUUN BKIOYAIOT:

— HoBble TpOAYKTBI ¥ HATIPABIICHUS ACSITEIBHOCTY;

— CobmoaeHue MpaBOBBIX HOPM B IOPUINYCCKUX
dmpmax mam CanoXkHUK 6e3 caror

— He xnurte nosBaeHUS yCIIEUTHOM CTPAaTEruu pas-
BUTHUS OM3HEca — co3naiire ee!

— HoBoe nokoneHue NapTHEPOB;

— HoBbie nmen o GUHAHCOBEIX pe3yabTaTax IOpH-
INYIecKOi (PUPMBI: KaK IOpPUCTHI OyOyT 3apaba-
THIBAThb JICHbIY B OYIYIIEM.

Cpep,M noaTBeEP>XXAEHHbIX CMTUKEPOB:

— Bacwmii Pynomuno, Crapmuii Ilapraep, IOpu-
nmaeckas pupma AJIPY]L; unen KoncymbraTns-
HOTO COBETa KOMMTETA I10 YIIPABICHUIO IOPUIM-
yeckolt pupmoii IBA, Poccus

— Anekcanap XsommHCKHii, Bemymmii skcmepr,
LS-Institute, 'epmanns

— Henuc Kaykun, Ynpapisiomuii naptHep, Kau-
KuH & mapTHepsl, Poccus

— Crusen Jlenup, JIpekTop IO CTpaTeTUYECKOMY
passutnio, The Law Society of England & Wales,
Benukobpurtanus

— Hopman Knapk, Yopapnstomuii naptHep, Walker
Clark, CIITIA
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— Awngpeii Tonnos, [Taptaep, White& Case, Poccus

— Amngpeii I'opomucckuii, YIipapisionuii mapTHep,
Anpgpeii l'opogucckuit u naptHepsl, Poccust

— T'epxapa Beiiren, [1aptaep, Gleiss Lutz, 'epmanmst

— Banepmii 3uHYeHKO, YMpaBJSIOIIMIA ITapTHED,
Pen & Paper, Poccus

— Aprem Jynko, [1aptaep, OsbornClarke, Benuko-
OpuTaHUs

— Bamum Kmiorant, [1aptHep, Pen&Paper, Poccus

— Cepreii ConosbéB, Ilpesunent, KA Cocnosue,
Poccusg

— IOmmii Taii, Yrpapistiommii maptHEp, bapTonuyc,
Poccus

— Henuc IlyukoB, Ynpapmswomuii maptHEép, Ab
«ITydykoB 1 mapTHEpPHI», Poccus

— T'epman Horr, ITaptHep, Andersen Tax & Legal,
T'epmanus

Conpepcepatenn koHpepeHuUn:

— Bacwmii Pynommno, cTtapimmii mapTHEp IOpu-
nmaeckoii pupmbl «AJIPY/l»; Unen KoHcymb-
TaTUBHOTO coBeTa KomuTeTa IO yIpaBiIeHUIO
opuandeckoit pupmoit IBA

— Hopman Knapk, ynpasisioniuii maptaep, Walker
Clark; Ynen KoncynpratuBHoro coBeta Komure-
Ta T10 YIIpaBJICHUIO IopuamdecKoit pupmoir IBA

— Anekcanap XBOUIMHCKMIA, BEIyIIWI 3KCIEPT,
LS-Institute, 'epmanus

IToapodHOCTH MepONPUATHA MOXKHO HAWTH HA oduIu-
anbHOM caiite Kondepenuun.

Pernctpammsa na Kondepenuuio 1ocTynna 3aech.

Jaa  mosydeHus IONOJHUTEIbHON  uHGOpMAIUH
00 y4YacTHHM M CHOHCOPCTBE NHIIMTE AJIEKCaAHApeE:
alexandra.brichkovskaya@arbitrations.ru


http://iba-lfm.ru/ru/
http://iba-lfm.ru/ru/
http://iba-lfm.ru/ru/registration/
mailto:alexandra.brichkovskaya@arbitrations.ru
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RAA Upcoming events 2019! Save the date!

VI Annual RAA Conference

Date: 25 April 2019 Venue: Moscow, Russia

RAA Conference: Collecting Bad Debts: Throwing
Good Money after Bad?

Date: 06 June 2019 Venue: Moscow, Russia

X1 ABA Conference of the Resolution

of the CIS-Related Business Disputes

Date: 17 September 2019 Venue: Moscow, Russia

For more information about participation and sponsorship opportunities please contact Alexandra:
alexandra.brichkovskaya@arbitrations.ru
For more information please follow the link http://arbitrations.ru/en/events/conference/
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Baker
McKenzie.

BAKER MCKENZIE RELEASED AN 11TH EDITION OF THE
INTERNATIONAL ARBITRATION YEARBOOK 2017-2018!

The 11th edition of The Baker McKenzie International
Arbitration Yearbook is now available.

In this edition, we look at important developments in
arbitration in 45 jurisdictions over the past year, including
the continuing wave of updates to institutional rules, new
The standalone rules for investment arbitration, and revised
:33:‘3" f\"';"}'e"Zile national laws to support the use of arbitration. We focus in
nternationa H H H H H H H
Aibitiaticn Vaarbook particular on thlrd party fgndlng in arbl_tratlon, surveying the

law and practice on this important topic across the globe.

Click on the link to download the book.

FL

www.globalarbitrationnews.com www.bakermckenzie.com
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MANSORS
Deloitte.

NHdonapTHeEpbI

Arbitration.ru

CIS Arbitration Forum

Russia- and CIS-related International Dispute Resolution

IF LAWFIRM.RU



http://arbitrations.ru/en/
https://www.bakermckenzie.com/en/locations/emea/russia
http://mansors.com/
http://www.lawfirm.ru/
https://www2.deloitte.com/ru/en.html?icid=site_selector_ru
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