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B 2018 rogy ucnonHunocb 60 net Hbto-Mopkckoii
KOHBEHLMN O NPU3HAaHNN 1 MPUBELEHNN B CMOJSIHEHUE
WHOCTPaHHbIX apbuUTparkHbIX PELLEHNIA.

ApbuTtpaxkHas Accoumaunsi FrOTOBUT K U3AAHNIO KHUTY,
NOCBSILLEHHYIO BONPOCaM MPU3HaHUs 1 NPUBMAEHNS B
WCMNOJIHEHNE VHOCTPaHHbIX PELLUEHNIA, OCrapuBaHus
N UCMOSIHEHNST BHYTPEHHNX apOUTPaXKHbIX PEeLUeHUin
B Poccun n ctpaHax 6biBwero CCCP. B umspgaHue
BKJ/IIOYEH MOCTATENHbIA KOMMEHTapuin K Hbto-
l7lopKCK017| KOHBEHUMN, EBpPONENCKONn KOHBEHLMUN
O BHelwHeToproBoM apbutpaxe 1961, AMNK, MK
n 3akoHy O MeXAyHapOgHOM KOMMEPYECKOM
apbutpaxe. B kHure 6ygyTr Takxe nogpobHO
OCBeLLeHbl 0COBEHHOCTIN NPaBOBOro PerynMpoBaHns
B cTpaHax 6biswero CCCP.

YHUKanbHON OCOBGEHHOCTbID WN3JaHUA  SABASIETCA
NoJpOoOHbIN  CTAaTUCTUYECKUIA aHaIM3  POCCUIACKMX
cynebHbiXx akToB 00 ocnapvBaHuM, MNPU3HAHUK U
NPVBEAEHUN B NCTIONHEHME apOUTPaXkHbIX PEeLUeHUN
3a nocnegHue 10 net.

Teeppopii nepennet, 800 ctpaHuu, Tupax 1000 ak3.
MnaHupyeTcs nagaHne KHAM Ha aHrIMACKOM s3bIKe.

He ynycTuTe peknamHbie BO3MOXXHOCTU B KHUre.

Moayms o |

[MepepnHasa BHYTPEHHAS 06noxXKa 300.000
3apgHsst BHYTPEHHsIsi 06110XKKa 200.000
Ctpanunua 100.000

The New York Convention celebrates its 60-year
anniversary in 2018.

To celebrate this occasion, the RAA is preparing a
commentary to the New York Convention and related
Russian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 800 pages, 1000 copies, Russian language.
An English language version will be released this year.

Advertise in the book.

Advertisement _

Front pastedown 4500
Back pastedown 3 000
Page 1500
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Vladimir Khvalei
‘ Arbitration Association

] Chairman of the Board

“Mediation is like sex in high school: everyone talks about it, but only few really do. ” This was the title
of an article in one of publications devoted to mediation in England. However, it is even more true with regard
to Russia, and especially with regard to mediation in commercial disputes. It could be the case that mediation
is broadly used in family or labor disputes, but we do not see it often in the area of business disputes in Russia.
We have a law on mediation, we have mediation centers, we have certified and trained mediators, but we do
not have real mediations, or have only few.

There are many reasons for it. Some people say that it is not sufficiently regulated in Russia, some people
say that it is overregulated. I believe it is the latter. Although not “certified” by any mediation centers, and not
having passed any special training, I have some experience in assisting the parties in the settlement of their
disputes. You could call it mediation, if you want, although (with the exception of one case) the parties did
not bother to formalize this process. They were interested in finding a solution, and they needed somebody
experienced and neutral to help them to find a middle ground. What I learned from it is that law plays almost
no role at all in the mediation process. I remember that the director of one of leading US ADR centers told
me that the worst mediator they had was a former judge, and the best mediator — a former second-hand cars
dealer. A mediator is not required to apply the law, a mediator is required to find a business solution. How
can you find a business solution if you are not an expert in this area and do not have authority in the industry?
Overregulation and various certification of mediators reduce the pool of potential mediators, as those who
could really act as mediators in high-stake disputes would hardly find time to go through time-consuming
trainings and certification.

Let’s see what happens next.

AOmnTtpuiin ApTioxoB
rnaBHbIM pegakTop Arbitration.ru

Kak-To MbI B peakiimy BCIIOMHUIN aHekao0T o Xomke HacpenauHe. 3By4uT OH MpUMEPHO TaKk:

«Cocen Xomaxu HacpenaurHa rpuiiiel K HeMy ITOCOBETOBaTbC 00 oAHOM criope. OH pacckasajl emy Bce
U B KoHIIe cripocut: “Hy pa3Be s1 He mpaB?” Xomxa 3ametwit: “IlpaB, Oparelr, KoHeUHO, paB”. Ha ciemny-
IOIIUI AeHb APYTOl cocel, HUUEro He 3HaBIIMI 00 3TOM pa3roBope, Takxke mpuiea K Hacpepauny. “Uto
ckaxewb? Pa3Be s1 He mpaB?” — 3aKOHUMB CBOI pacckKas, CIIpoCcuJ OH. XoaxXa U eMy oTBeuasl: “KoHeuHo,
npaB”. PazroBopsl HacpennnHa c 000MMu cocensiMU CIbIIaia ero xkeHa. “OdeHan, — BOCKJIMKHYJIa OHa, —
Kak e Tak? Beab He MOTYT OBITh TTPaBbl M TOT U APYroil oMHOBpeMeHHO!” Ha 3To Mypell CITOKOIHO cKa3al:
“BepHo, XeHyIIIKa, U Thl TOXE TTpaBa’”».

KoHeuHo, xomka He 700UJICS MPUMUPEHUS CTOPOH, HO 3Ta MpUTYa MPEKPACHO TepeaacT CyTh MeIra-
1IMY. A BOCTOYHBIE MOTHBBI HAIIUIU CBOE OTpaxkeHue Ha o0sioxke. [IpaBna, mo3:ke BHISICHUIOCH, YTO Ha Kpa-
COYHOI MepCUICKO MUHUATIOpE N300pakeHbI TPY BOMHA (M TTIOTOMY HecIydaiiHa caeTeBIasi rojioBa B mpa-
BOM HWXXHEM YTy KapTUHBI). Ho 1 BOMHBI He BCeT/ia TOBOPST Ha SI3bIKE OPYXKMUSI.

June 2019, N%6 | 3



INTERVIEW | INTERVIEW WITH I. VANENKOVA

WHAT IT TAKES TO BE
A GOOD MEDIATOR

Interview with Ms. Irena Vanenkova, one of the first Russian
internationally accredited mediators

2019 edition of WWL: Mediation and you have been again

selected for a listing in this publication as a leader in the field.

We know that you were an English tutor and interpreter after
graduating from The Linguistic University (Moscow State Institute
of Foreign Languages then). How did you became part of the legal
world in dispute resolution and a mediator? Where did you start?
It is difficult to say where it all started. I have seen disputes in the
places where I worked, studied and lived and often I saw how
poorly many of them were handled. Needless to say that I was try-
. ing to help find a better way. When in 1998 I went on a mediation
training course with CEDR I quickly realized that I had been act-
ing as a mediator for years without knowing that. In 2007, I was
asked to help establish the International Mediation Institute and
became its Executive Director. Now I continue promoting media-
tion around the world to help mediation become a real profession
on the Board of the Singapore International Mediation Institute.
_ I have been involved in many developments in international me-
Ms. Irena Vanenkova diation, including the work of the UNCITRAL that led to the fi-
nalization of the Singapore Mediation Convention. I am now a
member of the Leadership Group of the International Negotia-
tion Initiative.

I rena, we heard that Who’s Who Legal is shortly to publish the

Please tell us in more detail about your experience with mediation. In what kinds

of cases have you mainly been involved?
Mainly commercial and family cases from divorces to multicultural mul-
tiparty conflicts, but also some community issues lasting from several days
to several years. Unfortunately, it is not possible to unveil many cases due
to confidentiality of mediation. In fact, when you work in communication
and management in or with organizations where there are many participants
with different views, you quickly end up mediating outcomes among them.

Has your mediation experience helped you in other areas?

That’s a good question! Mediation experience with mediation skills and
knowledge are so helpful in different areas of life from family to high level
communication and relations. I would say in all areas of my life. I use medi-
ation skills daily, even when I am not mediating. I listen to understand rather
than to argue; I question to gather information, not to trip people up; I com-

4 | Arbitration.ru



https://whoswholegal.com/practiceareas/142/mediation/
https://www.cedr.com/
https://www.imimediation.org/
http://www.simi.org.sg./
http://ininegotiation.org/
http://ininegotiation.org/

municate. The reverse question might be more
insightful: Is your experience in other spheres of
life helping you in mediation? And the answer
will be yes, yes and yes again. My experience
in teaching, interpreting, management, PR and
communication helps so much in mediation and
negotiation.

That leads us to the next question: What are the
most important skills for a mediator to have?
I would say Mediator skills should always go to-
gether with knowledge and experience. Here are
what I consider to be the top 10 skills of a me-
diator:

1.

Negotiation skills. A toolbox of skills is
needed and the ability to know which tool
to use, when. Mediation is assisted nego-
tiation. Although the mediator is assisting,
not negotiating, she or he must be an expert
at the art and science of negotiating.
Preparing all the participants for mediation.
When the parties have prepared themselves
well, there is a much higher chance of a set-
tlement. So I try to make sure each party
can separate what they want from what they
need, that they know what their best and
worst options are if they do not settle, and |
try to manage their expectations and ensure
that everyone comes to mediation in the
right state of mind clearly understanding
the process, their roles and how they can
get the most from it.

Understanding the meaning of leverage,
and correctly identifying each party’s
leverage. Leverage is sometimes defined
as “power” but this is not fully accurate.
Leverage is the sum of the factors that in-
fluences one party to behave in a certain
way with the other. A lot of leverage is in the
mind. Leverage is also smoke and mirrors.
The mediator needs to accurately under-
stand how each party’s view of their own
and the other party’s leverage is affecting
how they behave.

Questioning. Situation questions. Problem
questions... Implication questions. Need/
value questions! Questions help mediators

INTERVIEW WITH I. VANENKOVA | INTERVIEW

draw out the underlying issues and help
truly understand what is going on. Asking
the right kind of questions in the right or-
der is important to gain a complete under-
standing of the problem, and a view of how
to resolve it.

Active listening skills. Genuinely trying
to understand — not just gathering infor-
mation to rebut. When someone appreci-
ates that the listener just wants to under-
stand them better, then they open up more
easily. Listening is partly about non-verbal
communication, the signals the listener
sends while listening, but is also related
to questioning.

Communication skills. The greatest prob-
lem in negotiation is the illusion that it has
taken place. Failure to communicate is
often a cause of disputes, or at least a ma-
jor factor. Mediators can help the parties
to communicate better, first by communi-
cating well with and through the mediator,
and then directly with one another.
Process skills. Knowing the different ways
process itself can be part of the problem
to overcome it. The mediator is constantly
supporting participants to create the most
appropriate and effective processes for re-
solving their dispute. In a mediation, the
only thing the mediator manages is the pro-
cess. When you select the right process, the
parties can negotiate more easily. Some-
time, for example, the mediator will split
the parties up and communicate with each
of them privately before bringing them to-
gether, but at other times the mediator will
keep them together. It is the skill of the me-
diator to define the right process at the right
moment in the right way.

Confidentiality skills. Being able to keep
the parties’ confidences and behave eth-
ically. Trust takes time to build but can
be lost instantly when a confidence is bro-
ken. Mediators can build trust by constant-
ly demonstrating how they maintain con-
fidences, including by showing how they
respect the other party’s confidences.

June 2019, N%6 | 5



9. Being tough-minded. Not nasty or diffi-
cult, but patient, caring, empathetic, resil-
ient and energetic. It is more difficult than
you might think being a mediator. It can
be exhausting and you need to be alert and
professional at every moment.

10. The ability to inspire all participants in me-
diation to create solutions and make in-
formed decisions. Mediators need to stay
positive, and demonstrate positive thinking
to the parties so that the discussion does not
descend into a spiral of negative sentiment.

And all the skills we worked out in the IMI
Independent Standards Commission Taskforce
for Intercultural Competency Criteria.

If you could name a personal quality that has played
the most important role in a mediation that you've
seen through to a successful conclusion, what would
it be?
Empathy and maturity — the ability to be seen
to understand and share the feelings of someone
else. Thoughtfulness. Creativity. Wise counsel.
Honesty. These and many others are involved
in mediation.

How do you see the role of the lawyers representing
the disputing sides in mediation? What can they do
to help the mediation and the mediator rather than
hindering them?
It depends on the quality of the lawyer. Those
who genuinely put the interests of their client
first will use their skills to help the client, the
mediator and the other party to explore options
for mutual gain which can lead to a settlement.
The skills needed are negotiation skills, not the
kind of skills that are needed in Court or Tribu-
nal. The IMI Independent Standards Commis-
sion worked out Criteria for skills needed by a
mediation advocate.

What kind of cases are in fact mediatable? Do you
have any kind of a “checklist” that you use while ac-
cessing whether mediation is an appropriate method
for this particular case?

6 | Arbitration.ru

Most cases can be mediated. In the United
States, which has a huge volume of lawsuits
every year, only about 3% of cases come to the
judgement of a Court or an award of a tribunal.
About 97% of cases settle or for another reason
not go to a trial in court! This might well imply
that 97% of cases can be mediated!

But that is not the whole answer. A lot de-
pends on finding the right process and the right
mediator for a mediation. I can name just a cou-
ple of helpful tools, which can serve as “check-
lists”:

* Qle! Case evaluation

* Decision Tree

There has been extensive discussion about how
mediation can bring benefits to the disputing parties
and to society in general. What, in your view, is the
chief value of mediation?
Mediation is not about rights and wrongs or black
and white, but about helping parties achieve an
outcome that resolves the past and helps to build
a platform for the future. Where this can be done
through negotiation, assisted by a mediator, the
result is usually acceptable to everyone involved.
Not all mediations fully resolve all issues (though
statistics around the world show that at least 80%
do achieve a complete settlement). Sometimes,
not all issues can be resolved through mediation
and the outstanding problems can then be han-
dled by arbitration. Mediation does not replace
arbitration. There is plenty of space for both
mechanisms, depending on the circumstances
and the needs of the parties.

In your view, why is it that mediation is less popular
in Russia than, for instance, in the USA or Western
Europe?
I get asked this a lot and I think there are several
answers:

First, there are fewer legal claims in Rus-
sia than, say, in the United States. Russians are
born negotiators. They negotiate their way out of
their problems whenever possible. In the Unit-
ed States, the culture is different, and they more
easily go to court or tribunal.


https://www.imimediation.org/practitioners/competency-criteria/#icc
https://www.imimediation.org/practitioners/competency-criteria/#ma
https://agb.org/trusteeship-article/why-do-so-many-lawsuits-end-in-settlement-check-your-e-mail/
https://agb.org/trusteeship-article/why-do-so-many-lawsuits-end-in-settlement-check-your-e-mail/
https://www.imimediation.org/wp-content/uploads/2017/09/Olé-Case-Evaluation-Tool.pdf
https://www.imimediation.org/resources/online/decision-tree/

Second, how can we tell that mediation is
less popular in Russia than in most other coun-
tries? Lack of statistics? General impression?
Little teaching and training? Not much written
about it? Maybe all these things, but there may
be more going on than we all realise. I believe
most disputes get resolved through negotiation
and never come anywhere near a court, and it
may be that parties quite often use outside help
to enable them to get to yes. We just do not know
because these situations are private and are not
publicly known or recorded.

And Third, we have not built a national
mediation infrastructure in Russia. The concept
of mediation was quite alien for the legal and ed-
ucational systems leading to the situation where
general public, judiciary, business community
and lawyers are practically not familiar with me-
diation or had a misperception about the nature
of mediation. A question of enforceability also
hampered the trust in the mediation process.

In August the United Nations Convention on In-
ternational Settlement Agreements Resulting from
Mediation will be signed in Singapore. One of the
concerns associated with mediation is the lack of
direct and effective enforceability of mediated settle-
ment agreements in case one of the parties refuses
to perform or violates the agreement. That is often
mentioned when mediation is compared to other
methods of dispute resolution, for example, litigation
or arbitration. Do you think the new convention will
help?
Indeed, the Singapore Mediation Convention,
as it will be called for short, will be mediation’s
version of the 1958 New York Convention on
the Recognition and Enforcement of Foreign
Arbitral Awards. The success of international
arbitration, among others, is owed to the New
York Convention, which made possible glob-
al enforcement of arbitral awards. Just as that
Convention greatly increased the use of arbitra-
tion in the world, the Singapore Convention is
expected to have a similar effect of mediated set-
tlement agreements by making them more eas-
ily recognized and enforceable in countries that
adopt the Convention.

INTERVIEW WITH I. VANENKOVA | INTERVIEW

We know that you were personally involved in the
work of the UNCITRAL WGlII on Mediation Conven-
tion. Could you tell us a bit more about the Conven-
tion and discussions?
The discussions took over 4 years from May
2014, when the proposal from the US Govern-
ment was submitted, to December 2018, when
it was adopted by the UN General Assembly.
My colleagues in IMI and I assisted the UNCI-
TRAL Secretariat in the deliberations. We initi-
ated and implemented information sessions for
the delegates on the essence and values of medi-
ation, provided results of the surveys during the
sessions and arranged multi-stakeholders dis-
cussion groups in-between the sessions.
Look at how The Singapore Convention
lists the main benefits of mediation:

* “contribute[s] to the development of har-
monious international economic rela-
tions,”

*  “reducfes] the instances where a dispute
leads to the termination of a commercial
relationship,”

*  “facilitate[es] the administration of inter-
national transactions,” and

*  “produc|es] savings in the administration
of justice by States.”

We should not forget that along with the
Singapore Convention The UNCITRAL Mod-
el Law on International Commercial Mediation
and International Settlement Agreements Re-
sulting from Mediation (amending the Model
Law _on International Commercial Concilia-
tion, 2002) was approved in 2018. Several coun-
tries already started adopting their national me-
diation laws based on the Model Law.

I think it is worth mentioning that until the
Singapore Mediation Convention gathers a sim-
ilar number of signatory countries to the New
York Convention, institutions in Singapore and
a couple of other countries have been developing
a hybrid of arbitration and mediation called Arb-
Med-Arb. This process simultaneously increases
the efficiency of arbitration and the effectiveness
of mediation.

June 2019, N6 | 7


http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Model_conciliation.html
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Model_conciliation.html
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Model_conciliation.html
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Model_conciliation.html
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Model_conciliation.html
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And the last question. What would you recommend
to the readers who would like to use mediation?

It would be wonderful if more and more pro-
fessionals become interested in how to succeed
in negotiation and dispute resolution. In addi-
tion to books on negotiation and mediation you

might be inspired by articles in Kluwer Medi-

ation Blog and Mediate.com. Negotiation and
Mediation competitions could provide a unique
opportunity to practice the key skills first hand

in a safe environment. All that will help make
informed decisions on the many aspects of ne-
gotiation and mediation to learn deeper and
choose the educational and training programs.
The best results are achieved when new medi-
ators gain opportunities to shadow experienced
professional mediators or mediation advocates
in real life mediations. That has proven to be the
most effective path to get into mediation and in-
crease skills.

Sergey Morozov
RAA40 & Young Young IMA Co-Chair
IMA Co-Chair

Olga Tsvetkova

RAA 40 —

The Arbitration Association 40 is a group for young arbitration practi-
tioners and academics and a part of the Arbitration Association. R A A

The key purpose of Arbitration Association 40 is to promote arbitra-
tion among young lawyers and to create more opportunities for professional development of its membership.
To achieve this purpose, Arbitration Association 40 implements a number of projects. It organizes seminars
to discuss the hottest arbitration-related issues (from legal regime to professional skills), publishes a regular
newsletter discussing recent developments and works to give Arbitration Association 40 members opportuni-
ties to participate in the most important arbitration-related events and projects in Russia.

Membership in Arbitration Association 40 is open to anyone interested in arbitration. There are no regis-
tration or membership fees and you do not need to be a member of Arbitration Association to become a mem-
ber of Arbitration Association 40. However, to become a member you need to possess either a degree in law or
have practical experience in arbitration. As suggested by the name Arbitration Association 40 members should
be 40 or less.

Members of Arbitration Association 40 have the following advantages:

- Are the first to learn about Arbitration Association 40 events and other projects and have priority access
to them

- Receive a periodic newsletter covering arbitration-related developments in Russia

- Attend many arbitration-related events on special terms.

To apply for membership in RAA40, follow the link.
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THE MEDIATION/ARBITRATION

HYBRID CONCEPT IN DISPUTE

RESOLUTION (MED/ARB)

Haig Oghigian

F.C.I1.Arb., Senior Counsel,
Squire Patton Boggs,
Tokyo

Mr. Oghigian is one of the leading arbitration practitioners in Japan and has \
represented Japanese and international clients in the fields of international
dispute resolution and commercial arbitration. He is recognized as a leading
practitioner by Chamber’s Global; Asia Pacific Legal 500 and Euromoney Ex-
pert’s Guide.

s formal dispute resolution (i.e. arbitration) is beginning to mirror liti-

gation in both time and expense, lawyers practicing in the international

marketplace should examine other ADR options to better serve parties

in a dispute. One alternative (often described as mediation/arbitration)
involves, in essence, the same individual acting in the capacity of both mediator
and arbitrator.

While a devoted convert to ADR, I must confess that I am still enough
of a barrister that I twinge at the notion of the same person wearing one hat,
taking it off for another and, perhaps later, going back to the first hat. Some of
the discomfort is, of course, based on a sense of proprietariness of one’s own
ability to juggle these roles while feeling skeptical about another’s ability to so
do. When sitting as mediator I have no doubt of my own impartiality and abil-
ity to not let what I may have learned in, say, a break out session, influence my
impartiality should I then find myself as the adjudicator in the same matter. On
the other hand, if I am acting as counsel I would be, depending on the situation
somewhat to extremely, concerned about the appropriateness of such structure.
It’s a bit like one of those irregular verbs: I...am impartial; you are, I’m sure ca-
pable of being impartial; he is likely biased.

Nevertheless if we are to make ADR a flexible, forward looking and useful
tool for our clients and the commercial process in general, it is important, I be-
lieve to examine new ideas and consider better solutions.

One of the most important factors underlying the consideration of using
the Med/Arb hybrid is that it will speed up the process and save time and cost.
In turn, I believe, the underlying logic behind that reasoning is that if the same
person becomes immersed in the dispute between (as well as the respective po-
sitions of) the parties, he or she will be better able to resolve, in a more time and
cost efficient way, the problem and accord a mutually agreeable settlement.

I have recently experimented with a variation of the traditional Med/Arb
model. I admit that it has been successful (in the six instances I have employed
it), in a particular situation with a particular background. Given the particu-
lar situations involved, some will observe that the variation has limited applica-
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tion to full-blown disputes. Others may also say that
it is culture bound. Both these observations may well
be accurate but I put the idea forward less to suggest it
is as a panacea or that it may have application to ev-
eryone’s situation but more so to encourage dialogue
and further refinement.

Conventional Mediation/
Arbitration

To qualify the phrase Mediation/Arbitration
with the word conventional is a bit of a misnomer. It
would be difficult, indeed, to come up with a single
acceptable definition of what is involved in a “typi-
cal” Med/Arb process. There is, for example,

Mediate first and if mediation fails, arbitrate;
start arbitration proceedings and allow for mediation
at some point during the arbitration; mediate some is-
sues and arbitrate others; mediate, then arbitrate some
unresolved issues, then return to mediation; mediate, if
unsuccessful ask for an ‘advisory opinion’ by the media-
tor which is binding as an award unless either party ve-
toes the opinion within a limited period of time. Another
med/arb variation growing in popularity is mediation,
if unsuccessful, followed by a final offer by each side,
coupled with limited argument, following which the me-
diator turned arbitrator must choose one or other of the
offers.

Med/Arb’s advantage: fluidity, appears to also
be it’s greatest disadvantage: lack of structure. This
lack of structure runs headlong into the hybrid’s
Achilles’ heel when the mediator removes his or her
mediator cap and changes roles to arbitrator. I should
hasten to add that in many jurisdictions, including
Japan where I practice, this is not seen to be as seri-
ous an issue as in jurisdictions which are based on the
common law. As a practical matter however, at least

in my practice, (since typically one of the par-
ties will be from an Anglo- American based system)
the idea of the same individual shifting from mediator
to arbitrator or, even worse back again, is an anathe-
ma.

Med/Arb’s Achilles’ Heel

Many commentators have couched the “Achil-
les’ heel” problem in terms of natural justice: “Audi

10 | Arbitration.ru

altrem partem” and “In camera nullis”. That is, ev-
eryone should be able to be heard and whatever may
be said to the mediator by a party should be heard by
the other party if the mediator turns out to be not the
facilitator of a possible settlement but its sole adjudi-
cator.

While this may be the theoretical problem, as
a practical matter, from a practitioner’s perspective,
the problem might be better expressed as: the media-
tor who has now become an arbitrator may have de-
veloped a skewed view of a position which my client
may not have an opportunity (or ability) to set right.
It’s a variation of the classic tautology: I can’t tell you
what you don’t know because I don’t know what you
don’t know. Likewise I (i.e. counsel) can’t correct a
misrepresentation which may have been made to you
(i.e. the mediator/arbitrator) in a break-out session
because I don’t know what may have been said nor
can I gauge what evidentiary weight you’ve already
given it in your mind. It’s not so much, as has been
said, that you are no longer impartial as that I have
no effective method of determining if there has been
a “bias” formed. Like most risk adverse people, and
employing a quick risk analysis, I’d rather not take a
chance if my sense is that I might lose, so it is easier
to not take a chance and move for a potential conflict
motion.

A Possible Alternative

Assuggested at the end of the introduction to this
article, I have experimented with a structure of the
traditional hybrid formats involving mediation and
arbitration which, in my experience, does a good fob
of protecting from the Achilles’ heel exposure. It is
too facile to dismiss it out of hand and I ask the reader
to (bear with me as I attempt to give a full accounting
and) not be tempted to engage in the equivalent of a
philosophical “drive by shooting”.

I admit, at the outset, that in the six instanc-
es where I have employed this concept, the parties,
though in a significant commercial dispute, expressly
stated their intent to continue their business relation-
ship and had (at least so they said to me and to each
other) no intention of terminating their relationship.
In addition, in all three cases, one party was Japanese
and the other American. I draw no particular conclu-



sion or inference from that fact but simply state it as a
common feature for the record.

It dawned on me that the most effective way
to disarm a possible challenge to my ability to main-
tain my impartiality in both the role of an arbitrator as
well as mediator was to switch the order of my func-
tions; that is, in a phrase: Arb/Med rather than Med/
Arb. Therefore the meetings began much the same
way as a full blown arbitration hearing begins with
briefs prepared in advance of the hearing date and
full formal presentations by the parties to the single
arbitrator.

After free and full questions, answers and dia-
logue (the shortest period was one day, the longest,
three) in the context of a hearing. I, in all cases,
adjourned and went off to prepare a formal arbitral
award advising the parties that I wished to meet with
them the next (or in one instance the following)
morning to provide them with my award.

At the meeting I placed an envelope on the table
which contained two copies of my full arbitral award,
signed and sealed. I informed the parties that I was
now fully discharged, and vacated, of my duties and
office as an arbitrator.

I then suggested to the parties that if they both
wished and both agreed, I would be prepared to at-
tempt to mediate the dispute between them. The rules
were that they had to agree to this in writing and all of
us (each party as well as myself) would, at any time,
be free to stop the proceedings and call for a termina-
tion of the process.

In all three cases, the parties eagerly accepted
the suggestion for mediation because neither par-
ty wanted to see what the envelope contained. Of
course, the envelope, to one degree or another, pro-
claimed a winner and loser.

Particularly where the parties apparently expect-
ed to continue a business relationship this all or noth-
ing solution was judged to be better avoided if pos-
sible. In all three cases, the matter was successfully
mediated and settled.

I might say that the parties were much more
focused during the mediation part of the process.
First because they felt that they had been given a full
chance, in the adversarial sense, to put forth their case

in its best possible light. During the post arbitral me-
diation, this resulted in less grandstanding and bel-
ligerency. There was a clear atmosphere, motivated
much more purely to avoid a win/lose situation and
to focus on compromise to achieve settlement. At the
same time, my role as a mediator became liberated
and empowered.

Liberated because I could be assertive (in a pos-
itive sense) and somewhat opinionated without ruf-
fling feathers or risking the possibility that someone
could claim bias. My arbitral award was already on
the table and, after all, at any point either party could
end the mediation. Empowered because I now knew
the soft spots of each party’s case and could “move”
them towards seeing a possible compromise solution
with a free hand and foreknowledge. In essence I am
able to avoid the risk of bias.

In short, I was able to play a much more effective
role as a mediator where I was vacated of my respon-
sibilities and duties as an arbitrator and could (im-
portantly) by agreement and voluntarily, bring out the
interests and weaknesses of the parties in order to ex-
pand the dialogue and achieve settlement.

A final advantage of the modus operandi above
is that it avoids another common problem of Med/
Arb wherein, if it is understood that the mediator will
become the arbitrator in due course, the parties may
well use the process to present their position not with
a genuine view to achieving a settlement but rather,
tactically, to lay the groundwork for the subsequent
adjudicatory phase of the process'.

Conclusion

The suggestions put forward have not been made
to provide a panacea for all the problems associat-
ed with the Mediation/Arbitration hybrid raised by
commentators. Nor are they meant to be viewed as
being applicable to all situations where the hybrid
may be effectively employed. Rather, they are meant
to stimulate dialogue and attract comments from oth-
er practitioners and academics who may have inno-
vative suggestions on how to better make the Med/
Arb hybrid an effective tool for alternative dispute
resolution.

" “Med/Arb: Fraught with Danger or Ripe with Opportunity?”, David C. Elliott, The Journal of the Chartered Institute of Ar-

bitrators Volume 62, No3, August 1996, p.175

June 2019, N2%6 | 11



ANALYTICS | IMMUNITY OF STATE-OWNED COMPANIES

THE CLAIM OF STATE IMMUNITY
AND STATE-OWNED COMPANIES

This article covers the subject of state immunity in relation to state-owned com-
panies in the light of the recent English case law. The article addresses the
issues connected with the hybrid status of such companies and its implications.
It also focuses on the reasoning behind a number of landmark court decisions
in this area, including Taurus Petroleum Limited v. State Oil Marketing Com-
pany of the Ministry of Oil, Republic of Iraq and La Générale des Carrieres et
des Mines v F.G. Hemisphere Associates LLC and attempts to define the key
factors which influence judicial decisions.

Konstantin O. Galenskiy he .issue of state immupity is of inte?‘est for all multinatiqna} corpo-
Attorney for Gazprom .ratlons. It is of special interest for oil and other companies mvolvgd
Neft Badra B.V., Irag in development of natural resources beyond the borders of their
home states. It is common practice for a host country to act through
state-owned companies in transactions for development of natural resourc-
es. Such companies despite being separate legal entities often (if not always)
act on direction of relevant ministries and other governmental agencies and
as such from time to time face legal qualification as state extension. This
reveals dual nature of such companies which deserves attention of legal prac-
titioners due to uncertainty it also involves. As rightly put by C.M. Schmit-
thoff!, unexpected and irregular use of sovereign immunity poses more risk
to traders than if it was a permanent feature of the legal status of a state or a
state - owned enterprise. At least in the latter case, traders are not taken by
surprise and adjust their practices accordingly.

The legal problems arising from dealing with state-owned companies
are multi-faceted. In this article I would distinguish two general situations
involving state-owned companies when a plea of immunity is usually made:

1. A state-owned company is sued by a counterparty on various

grounds related to a transaction between them or in any connection
with it;

2. Astate-owned company is sued, or, in an action in rem, its property

is attached, by an unrelated third party which, in contrast, was a
party to a transaction with a state, a state organ or another state-
owned company.

In each of those situations the issues of a state’s immunity from both
suit and enforcement of a judgment or arbitration award may arise, however,
raising the immunity from execution defence is more typical for the second

! Schmitthoff, C.M. (1958) The claim of sovereign immunity in the law of international
trade. The International and Comparative Law Quarterly Vol. 7, No. 3. pp. 452-467
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situation. The issues will be further discussed by ref-
erence to the English case law which provides guid-
ance on the latest developments in courts’ approach-
es to the status of state-owned companies. This is very
helpful due to the following reasons:

+ English law is often a governing law of the
above-mentioned transactions;

* English courts or arbitration with a seat
in the UK are the primary forum for disputes
arising out of such transactions; and

» parties often seek enforcement of a judg-
ment or an arbitration award in a jurisdic-
tion where the English law applies.

Taurus Petroleum Limited v State Oil Marketing
Company of the Ministry of Oil, Republic of Iraq* is a
perfect example of the first situation. Briefly, Taurus
Petroleum Limited (“Taurus”), a company which
had previously successfully sued the Iraqgi State Oil
Marketing Company (“SOMO”) over some debts
arising out of a series of contracts between them for
sale of crude oil and LPG and which had been award-
ed $ 8,716,477 as a result, after that tried to enforce
the judgment in the UK. For that particular reason
Taurus obtained through the High Court of Justice
third party debt orders against a SOMQ’s debtor for
purchased oil and its bank which issued the letters of
credit of which SOMO was beneficiary. SOMO tried

to set aside the third party debt orders on the grounds
which included, inter alia, state immunity defence.
SOMO’s argument was that based on the Iraqi law
provision which stated that oil was a public asset
and all proceeds from the sale of oil were at all times
the property of the Government of Iraq. Therefore,
SOMO argued, such property could not be attached.
Further, in its submissions SOMO described itself as
an ,,emanation of the Republic of Iraq.“ However,
the High court ruled that it was not a public asset that
was attached, but a SOMO’s interest in a different
autonomous transaction governed by the other set of
rules. In deciding on the issues of state immunity the
High Court applied the State Immunity Act of 1978
which provided in s.14(2):

“A separate entity is immune from the jurisdiction
of the courts of the United Kingdom if, and only if —

* the proceedings relate to anything done by it

in the exercise of sovereign authority; and
* the circumstances are such that a State would
have been so immune.”.

Thus, it was necessary to decide whether SOMO
enjoyed a separate legal personality distinct from the
Republic of Iraq or not. In analyzing the law of Iraq
regarding the status of SOMO, the court used the fol-
lowing criteria:

2 Taurus Petroleum Limited v. State Oil Marketing Company of the Ministry of Oil, Republic of Iraq [2015]. Retrieved April
02, 2019 from https.://www.supremecourt.uk/cases/uksc-2015-0199.html.
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1. Effective separate existence of the entity;

2. The extent of interference of the state with

an entity;

3. Nature of entity’s activities (sovereign or

commercial).

After examining all underlying facts the court
determined that the “required degree of separation”
of SOMO from Iraq was presumed and was not re-
butted by SOMO. Overall, due to the key findings
that (1) the debts were not a public property and
therefore could be attached; and (2) the beneficiary
of the debts, SOMO, enjoyed a separate corporate
status; and (3) selling oil and receiving proceeds of
sale under letters of credit were ordinary commer-
cial activities, the state immunity defense of SOMO
failed. However, it is clear from the analysis that even
if on the basis of all relevant documents and facts the
court found SOMO as not distinct from the state of
Iraq, it would not trigger automatic immunity from
the claim. This draws on the theory of limited immu-
nity where the acts jure gestionis, i.e. the acts relating
to business activities as contrasted with exercise of
governmental functions (or jure imperii) do not ex-
empt states from liability and signals major shift from
absolute immunity to restrictive principle of state im-
munity. In that regard, the state-owned entities may
be said as having a “hybrid status®.

Surprisingly, the High Court set aside the third
party debt orders, but not on the grounds of SOMO’s
alleged immunity. It was because the High Court
found that the debts had been owed also to the Cen-
tral Bank of Iraq and therefore immune under the
State Immunity Act of 1978 (the conclusion about
the joint ownership was then upheld in appeal, but
finally rejected by the Supreme Court which restored
the third party debt orders).

La Générale des Carrieres et des Mines v F.G.
Hemisphere Associates LLC® and SerVaas Inc. v. Ra-
fidain Bank* are both perfect examples of the second
situation. In the first case the claimant purchased

awards against the Democratic Republic of Congo
and sought to enforce them against the assets of a
state-owned company (“Gécamines™). The courts of
two instances equated the state and the state-owned
company making the latter liable for the debts of the
former regardless of the company’s separate legal ex-
istence. In doing so, the courts, it can be said, lifted
the corporate veil, though all previous case law did so
only in rare cases involving wrongdoing and impro-
priety. It was not the case in Gécamines. The compa-
ny’s existence separate from the state was evidenced
by its own budget, assets and tax liabilities. In all major
respects the state respected such separate existence.
The Judicial Committee of the Privy Council (often
referred to as the “Board“) found the state control ir-
relevant for the purposes of equating the state and a
state — owned company. This was in contrast to the
previous common law test established by Trendtex
Trading Corp v Central Bank of Nigeria® relied upon
by the Royal Court of Jersey and the Jersey Court of
Appeal. Pursuant to that test, both elements (i) the
governmental control and (ii) performing the govern-
mental function were required for such equation.
This is also in contrast to the Bancec case®
in the United States where the Supreme Court dis-
regarded a separate legal entity due to (i) extensive
owner’s control whereby ,,a relationship of principal
and agent is created” and (ii) the resulted injustice is
contrary to equitable principle. Instead, the Board
formulated a “precondition® for a state-owned com-
pany’s liability for debts of its founding state: de jure
and de facto assimilation of property and activities of
the company to that state. In the Board’s opinion,
the lower courts’ conclusions about the “exception-
al degree of power accorded to the state over the af-
fairs of Gécamines’’ based on the Gécamines consi-
tution and the relevant legislation was not sufficient
to suggest the assimilation. The right of removal of
the company’s board members by the head of state
as well as the supervising ministry’s right of veto over

JLa Générale des Carriéres et des Mines v. F.G. Hemisphere Associates LLC [2012] Retrieved April 02, 2019 from https.//

www.jepc.uk/cases/docs/jcpc-2011-006 1-judgment.pdf.

“SerVaas Incorporated v Rafidain Bank and others [2012] Retreived April 02, 2019 from hitps://www.supremecourt.uk

cases/docs/uksc-2011-0247-judgment.pdf.
3[1977] 2 WLR 356, 64 ILR 11.

SFNC Bank v. Banco Para el Comercio [1983]. Retrieved October 12,2017 from https.//supreme.justia.com/cases/federal

us/462/611/case.html.
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almost all company’s transactions exceeding a very
low threshold, though inconsistent with the principle
of company’s independence from the state, did not
undermine the separate existence of it. Thus, follow-
ing Gécamines case, the presumption is that a state
and a state-owned company do not bear each oth-
er’s responsibilities. This distinction is based on the
above-mentioned State Immunity Act of 1978 which
was intended to provide for the effect of judgments
given against the United Kingdom in the courts of
states parties to the European Convention on State
Immunity’. Article 27 of the Convention excluded
from the expression “Contracting State” a distinct
legal entity providing, however, that the acts in the
exercise of sovereign authority (acta jure imperii)
make them immune from jurisdiction, except for the
cases where a Contracting State in such circustances
would not be so immune. Therefore, it seems that
if Gécamines were finally equated with the state, i.e.
recognized as the organ of the state, and found liable
for the debts of the latter, there would still be room for
debate on the issues of the state immunity privilege
given a major shift in international law from absolute
immunity doctrine to restrictive one.

In SerVaas Inc. v. Rafidain Bank the Supreme
Court dismissed the appeal of SerVaas Inc., a compa-
ny which had obtained a judgement of the Paris Com-
mercial Court against the Iraqi Ministry of Industry
back in 1991 for the equipment supplied in 1988.
After having registered the judgment in England and
Wales, in 2010 SerVaas Inc. applied for a third party
debt order against the monies payable from the Iraqi
state-controlled Rafidain Bank to Iraq according to a
certain scheme of distribution of the Rafidain’s Lon-
don branch assets. In 1991 Rafidain’s London branch
was placed in liquidation on petition from the Bank
of England. By 2009 Iraq purchased the Rafidain’s
commercial debts.

The case did not entertain any issues concerning
the status of Rafidain Bank and its immunity from ju-
risdiction. Instead, the dispute was about immunity
from enforcement based on s.13(2)(b) and (4) of the
State Immunity Act of 1978 which did not prevent

EEesssssss——————————  IMMUNITY OF STATE-OWNED COMPANIES | ANALYTICS

enforcement against the state property being in use
or intended for use for commercial purposes. SerVass
Inc. argued that the nature of transactions which gave
rise to bank’s liability was entirely commercial. How-
ever, the Supreme Court held that the nature of un-
derlying transactions was not relevant. Only current
use of the property or intention to use it in commer-
cial purposes will not prevent the issue of a process
in respect of the property. The head of the Iraq’s dip-
lomatic mission in the UK Iraq produced a document
certifying that the property was not in use or intended
for use for commercial purposes. By virtue of s.13(5)
of the State Immunity Act of 1978 the burden was on
SerVass to prove the contrary.

The following conclusions may be drawn from
the above analysis. Firstly, state and state-owned
companies are treated separately by English law and
as a rule they are not responsible for debts of each
other. Secondly, even if not recognized as part of the
state, state-owned companies may still enjoy state
immunity privilege in respect of the acts which re-
late to the exercise of a sovereign function. Thirdly,
recognition of a state-owned company as organ of
the state would not result in granting automatic state
immunity. Fourthly, the control (both constitutional
and factual) from the state per se is a common feature
of a modern state-owned company and will alone not
be sufficient to equiate it with a state. In brief, it is
worth mentioning that today the generally accepted
legal practice recognized by international conven-
tions, legislation and case law is that while states are
exempted from state immunity privileges in relation
to their commercial activities, state-owned com-
panies are granted such privilege when it comes
to exercise of sovereign functions.® It is also import-
ant to distinguish between an organ of the state which
may be a separate legal entity (i.e. having separate le-
gal personality) capable of suing or being sued (e.g.
central banks) and state-owned entity distinct from
the executive organs of the government.

7 European Convention on State Immunity signed in Basel on May 16, 1972. Retrieved April 02, 2019 from

https:

www.coe.int/en/web/conventions/full-list/-/conventions/rms/09000016800730b 1.

8 Kuwait Airways Corp v Iraqi Airways Co [1995] 1 WLR 1147, 1158E-1160F.
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INTERNATIONAL

OIL AND GAS

INDUSTRY DISPUTES

Doran Doeh

Settlement mechanisms.

Disputes relating
to Joint Ventures

Ithough there are some international oil

and gas companies that prefer to develop

projects on their own, much of the industry

does so in combination with others through
joint ventures. An important part of the motivation
for this is to spread risks and combine expertise.
In some countries, national policy encourages this by
welcoming international investors but also requiring
them to work closely with locals. There also many
infrastructure projects — pipelines, treatment and
transhipment terminals for example — where each
country has its own customary approach. In some
countries such infrastructure may be developed by
governments, in others by specialist private utilities
and in others by joint activities of producers.

Incorporated and
unincorporated joint ventures

In Russia, virtually all joint ventures take cor-
porate form — the parties usually set up a company
and take shareholdings if it is a joint stock company
or participation percentages if it is a limited liability
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36 Stone, Arbitrator, London

Hereby we publish the second part of the article by Doran Doeh, an internationally
renown arbitrator who has pursued a successful legal career of over 40 years in the
UK and Russia and was Senior Counsel in Dentons’ Moscow office. The first part of
the article published in the May issue covered i.a. border disputes between States over
continental shelf, PSAs (Production Share Agreements) and Investor-State Dispute

company. Some very sophisticated forms of agree-
ment have been developed for Russian incorporated
joint ventures, such as the Shareholders and Operat-
ing Agreement which is often used.

In much of the rest of the world, the interna-
tional industry prefers unincorporated joint ventures
because of the greater flexibility they provide to tailor
them to the exact needs — and compromises — of the
participants.

In the case of corporate joint ventures, the dis-
putes are much like those arising under the legisla-
tion governing companies more generally, with which
Russian practitioners will be generally familiar, and
therefore I will focus on unincorporated joint ven-
tures.

Because the contractual documentation for an
unincorporated joint venture of the duration expect-
ed in the upstream oil and gas industry (often more
than 20 years) must provide comprehensively for
the governance of the venture, the industry has de-
veloped its own forms for this. Whilst there are stan-
dard forms (most notably those of the AIPN) for the
most common types of agreement — joint operating
agreements, for example — each agreement is tailored
to the exact needs and situation of the consortium
concerned, often in long and sometimes difficult ne-
gotiations. There are often materially different views



on what the terms should be — the position adopt-
ed by a huge multinational with long term presence
in the industry may be very different from that of a
small or medium size player and a company which
is primarily an investment vehicle. Hard negotia-
tions do not always produce good results, particularly
where wrestling over language produces ambiguous
wording which mean different things to the different
parties involved. It is hardly surprising that such situ-
ations give rise to disputes afterwards.

Pre-emption provisions

Amongst the most common areas of dispute are
pre-emption provisions. Virtually all joint venture
agreements in the international petroleum industry
have pre-emption provisions of some kind. The ven-
tures are often very long term in expected duration,
a great deal of money is usually involved, and parties
want — at the minimum - some control over who may
take the place of one of the other parties. In many
cases they also want to have the option to increase
their stake if another party wants to leave. Some, often
the more entrepreneurial or speculative players, look
for a high level of flexibility because they anticipate
wanting to sell out (wholly or partly) if the venture
is successful. Others, often industry stalwarts, take a
much more long-term view but nonetheless recog-
nize that they may at some stage need some flexibility
themselves, for example in a corporate reorganiza-
tion. One of the most difficult problems in drafting
pre-emption clauses arises from the need of virtually
all parties to avoid a pre-emption clause inadvertently
acting as a “poison pill” in a take-over situation. For
example, if a public bid is made for the parent com-
pany of a party which the parent wishes to accept, it
will not want to be in a position where the successful
bid triggers pre-emption on interests of a subsidiary
which results in the subsidiary losing an asset of great
importance to the parent. It is very difficult to draft a
clause that wholly avoids this problem and is none-
theless enforceable without question in other circum-
stances.

Another problem for pre-emption clauses is
to provide for the multi-asset deal, where the asset
subject to the joint venture is bundled up with oth-
er assets in which the other parties to the venture are
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uninvolved. There are also situations where non-fi-
nancial consideration is involved, and it is difficult
to quantify it in financial terms. Often the compro-
mise is to require the party offering the assets to assign
values to each including the one subject to the joint
venture agreement — but it is very difficult to prevent
the party concerned attributing an artificially high
value in the hope of avoiding pre-emption by making
it too expensive for the others. An alternative is to go
for expert determination but that may involve delay
that is unwelcome in a take-over situation.

The art of resolving these issues often lies
in working out a solution that, while not perfect, pro-
vides enough impediment to the unwanted behaviour
so as to give each of the other joint venture partici-
pants the comfort that it will have a basis for fighting
its respective corner if the need arises. Unsurprising-
ly, when a pre-emption situation arises, the parties
scramble to look at the clause in the agreement and
the circumstances may give rise to a dispute.

Operator/non-operator
disputes

Another area of inherent tension is the relation-
ship between the operator and the non-operators.

It is logical and common to a consortium of
petroleum industry players to appoint one of their
members to manage the activities and operations
of the joint venture. Particularly where one or more
of them are well-experienced at doing so and have
the resources necessary, issues then arise. How is
the operator to be paid and how much? How is it
to be controlled? What standard of liability should
apply? In what circumstances and how can the oper-
ator be replaced?

It is often felt by the non-operators that the po-
sition of operator gives its holder advantages. Even
where there is strong provision for supervision and
control by the non-operators, the operator is much
closer to operations, has better access to information
and has much greater ability to shape and control the
direction of the project. The non-operators are there-
fore reluctant to pay more than the basic costs of the
operator and it is common to see some kind of “no
gain, no loss” principle written into the agreements.
This begs questions about control of costs, and the
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industry has developed its own elaborate systems for
programmes and budgets, authorities for expendi-
tures, recovery of overheads and accounting proce-
dures — but again these must be negotiated. In return,
the standard of liability of the operator is usually not
very stringent — the operator being liable only for
gross negligence or wilful default — again, although
there are standard definitions, there are variations
which require negotiation.

The operator conversely often feels that it is
making available superior resources and risking its
reputation if anything goes wrong and therefore needs
a degree of freedom to operate as it sees fit. In each
case there are negotiations and it is not always easy
to attain an acceptable balance, and this can give rise
to disputes.

The long-term nature of petroleum industry
joint ventures sometimes results in disputes arising
long after operations have been completed. There was
a recent dispute in the UK over liability for the pen-
sion provision of employees that were engaged by the
operator many years earlier.

Default

Default procedures can also be problematic.
What happens if a party fails to pay its share of a cash
call? The simple and common solution is forfeiture
of interest, but some parties may feel this is too dra-
conian a consequence and lawyers may have doubts
about its enforceability, leading to elaborate “wither-
ing interest” provisions. Indeed, the issue of enforce-
ability of such default clauses has come up time and
again in the course of this author’s career even though
the issue has been laid to rest more than once in the
past based on then current court judgments only for
doubts to re-emerge later in a different context.

De-commissioning

Although for most of the life of a joint venture,
parties will be focusing on development and opera-
tional issues, at the end of the field life there is usually
some legislative or other legal requirement to remove
the production facilities and restore the site. Industry
joint venture agreements often provide for how this
is to be funded in advance of the decommissioning
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liability arising, but, again, given the long term nature
of the agreements and the difficulty of foreseeing all
circumstances that may pertain the time the liability
arises (including changes in legislation), disputes can
arise as to how the provisions of the agreement are
to be implemented.

Sole risk, non-consent and
withdrawal

There can also be issues over non-participation
in a particular operation or withdrawal from the joint
venture altogether — if a party decides that it does not
wish to proceed, can it withdraw and, if so, on what
terms, given that the others may have been count-
ing on its participation to spread cost and risk. Con-
versely, there are sometimes provisions which enable
a member of the consortium to be able to carry out
operations on its own if it is willing to take the risk
and others are not.

Unitisation and other matters
requiring references to experts

Certain kinds of joint venture agreements spe-
cifically provide for certain matters to be referred
to an expert if the parties cannot agree. Among the
most common are unitisation agreements. In Rus-
sia, licences tend to be granted to encompass a whole
field and an extension or additional licence is grant-
ed relatively readily if it is found that a field extends
over the boundary. Other countries take a different
approach and it often happens that a field is found
which extends over the boundary between licenced
areas which have been granted to two (occasionally
three) different groups. The legislation of such juris-
dictions usually contains provisions whereby the dif-
ferent groups involved can be compelled to agree on
unitisation, i.e. developing and operating the field as
a single unit. In practice, it is very rare that the au-
thorities actually impose unitisation as the parties will
eventually agree it (it can take a long time, howev-
er) as being in their own interests. Nonetheless, it is
common in such situations to recognize that as the
field is developed the information that become avail-
able about it will greatly increase and the allocation
of interests as between the parties may need to be ad-
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justed, with compensation being made between the
groups for past production and past costs which have
with hindsight also have been misallocated. In some
unitisations there may be an expectation that “rede-
termination of equities” (as it is often called) may
need to take place more than once. There is usually
a provision for reference to an expert to take place
in such circumstances and the reference is often han-
dled in the same way as a dispute, with each side pre-
paring a formal case and presenting it in a hearing.

Disputes relating to
M&A/A&D

Russian practitioners will be well familiar with oil
and gas M&A transactions relating to shareholdings
in companies, which are seen in the context of the
preceding section of this article as incorporated joint
ventures. They will also be familiar with kinds of dis-
putes that arise in relation to them.

They will be less familiar with similar transac-
tions relating to unincorporated joint ventures, which,
to distinguish them from transactions concerning in-
corporated joint ventures, are often referred to in the
industry as “acquisition and disposal” transactions
(A&D).

As with the difference between incorporated and
unincorporated joint ventures, the documentation

for the transaction — mainly the Sale and Purchase
Agreement (SPA) although there may be other docu-
ments as well — needs to take a more comprehensive
approach by either describing conceptually the assets
to be transferred (e.g. by referring to the production
licence for an interest in a field to be transferred and
then referring generically to all other assets that relate
to the licence or which are used for the purposes of
production of petroleum under it) or by cataloguing
the assets (or both). Often the assets will consist of
a complex of agreements that establish the unincor-
porated joint venture, but there may well be others
that are entered into pursuant to the main JV agree-
ments. If there is an operator for the field, as is usual-
ly the case so that the physical and contractual assets
used to produce the field are held by the operator as
agent or trustee for the other parties, then it may only
be necessary to refer to the contractual arrangements
which connect the seller and the operator rather than
describing or cataloguing the full panoply of assets.
There would then be in the SPA an extensive set of
representations, warranties and undertakings as for a
corporate M&A deal but relating to assets. This can
give rise to disputes in the same way that they do un-
der M&A agreements, with added complications if
the description of the assets is not adequate or effec-
tive.

The oil and gas industry also had its own spe-
cialised kinds of M&A deals. One of the most char-
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acteristic is the “farm-in”, usually on an explora-
tion prospect (i.e. where no oil has been discovered
or what has been discovered is insufficient to give a
full picture of the prospectivity of the relevant forma-
tion). The agreement may specify that a final depth
must be reached in the well (or wells if more than one
is to be drilled). There can be disputes as to whether
that depth has been reached and, depending on the
terms of the farm-in, whether there are any reliev-
ing circumstances (e.g. force majeure). Usually also a
farm-in agreement also provides for the party coming
to reimburse the established party’s back costs, and
there can sometimes be disputes over these.

Where the field has been proved but there is a lot
of expenditure to be incurred before it is produced,
the parties may enter into a “carry” agreement under
which one party pays the other party’s costs until pro-
duction comes on stream, following which the fund-
ing party is repaid the carried costs out of production.
In a complex deal there can be issues arising from
unclear drafting as to what costs were incurred, how
they are to be repaid and the valuation of production.

Oil or Gas Pricing Disputes

In the 1970s and 1980s, when there were great con-
cerned over security of supply of oil it was much more
common to enter into long term supply agreements.
Such agreements in relation to oil are now mainly
used for financing in order to establish a flow of re-
ceivables by a producer from a reputable and credit-
worthy off-taker whose credit is acceptable to a bank
that will provide a loan facility secured on the cash
flow under the agreement.

Long term supply agreements continue
to be common in the gas industry either to finance gas
field production and any attendant pipeline or LNG
liquefaction plant (plus dedicated tankers if neces-
sary). In the North Sea, for many years before there
was adequate infrastructure in place and a hub gas
market accessible, in order to provide the financial
security needed to produce gas it was necessary to en-
ter into life-of-field depletion contracts. These are
no longer needed in the same way in the North Sea
but may be required in other parts of the world. For
other gas field production or pipeline projects it may
be more appropriate to have long term supply agree-
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ments (on a “take-or-pay” basis or, in the case of a
pipeline “send-or-pay” for very long periods of time,
say 20 or 30 years). These may be necessary in oth-
er parts of the world — such as the Far East — where
similar conditions (lack of pipeline infrastructure and
gas hubs) still apply. LNG projects — whether for lig-
uefaction or regasification — also tend to require such
arrangements although the increasing commodifica-
tion of LNG with acceptance of hub-based pricing
may make this less common in the future (again, cur-
rently the Far East continues to have this situation).

A long-term agreement of this kind will include
pricing provisions based, usually, on a complex and
heavily negotiated formula which refers to other
products which have pricing referable to regularly
published sources. Because of the very long duration
of the contract, it usually includes a process for re-
view from time to time and an opportunity for one
party or the other to require the pricing mechanism
to be reopened. There are usually two stages to this.
The first concerns establishing that circumstances
have arisen — e.g. the market has changed sufficient-
ly — justifying a price review. The second concerns
the price review itself, which may include intensive
scrutiny of an algebraic price formula. The agreement
sets out the criteria for both stages. Both stages may
— and often are — disputed, almost always through
arbitration as the parties are normally very reluctant
for the information involved in the process or, indeed,
that there is even a process of this kind taking place,
to be made public.

Disputes Relating to
Infrastructure

The international petroleum industry engages in some
of the largest infrastructure projects in the world, of-
ten in remote locations or extreme climatic condi-
tions and involving cutting edge technology. How-
ever well prepared initially, plans are often changed
or adapted as a project moves forward. Unexpected
circumstances arise. The industry and its activities
are subject to rigorous regulation of a great variety
of kinds and sources and can sometimes be required
to satisfy simultaneously the authorities and regimes
of different countries in relation to the same project.



In addition, the industry is constantly subject to pub-
lic scrutiny and pressures from a wide range of polit-
ical interests and lobbying groups. If not effectively
controlled, petroleum can be extremely dangerous.

Unsurprisingly in such circumstances, disputes
arise. Many of these are contractual, such as breach
of warranty, indemnity claims, termination, price
revision, force majeure and the many more general
forms of breach of contract. There are disputes with
regulators and other governmental authorities. Tor-
tious claims may arise if an accident occurs.

As mentioned above, decommissioning at the
end of the field life may throw up unexpected situ-
ations concerning infrastructure which may lead
to disputes.

Trading and
Shipping Disputes

Petroleum, in its many varieties and forms, is among
the most frequently traded commodities. Although,
as indicated above, much transportation takes place
by pipeline, vast amounts are also shipped in vessels
ranging from the largest super-tankers to relatively
small vessels, and including highly specialised LNG
carriers, ice-breakers and FPSOs (Floating Produc-
tion Storage and Offloading vessels).

Quantity and quality claims are common as are
shipping claims of all kinds including demurrage,
deviation, extra port charges and bunkering costs.
Whilst many of these are relatively small and are of-
ten settled between the parties, but claims can be sub-
stantial and go to dispute resolution.

Human Rights
and Environmental Disputes

Mentioned in passing above in the section on ISDS
(see Arbitration.ru, Ne5 (9) May 2019, pp. 52-53) hu-
man rights and environmental disputes can be a ma-
jor challenge for petroleum industry players. It is not
within the scope of this article to review these in de-
tail, but it would be remiss of the author not to men-
tion them.
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Damages in Oil and Gas
Disputes

Again, it is not within the remit of this article to go
into detail on how damages are assessed in oil and gas
disputes, as much of it falls within the usual practice
of lawyers specializing in the many kinds of dispute
mentioned above. However, it is worth mentioning a
few factors which, while not unique to the petroleum
industry, are particularly relevant.

One is the high volatility of prices. For many
years before 1973, when OPEC first exercised its
pricing power, crude oil prices were constant at US$3
per barrel. Since then, there have been times when
there seemed be no limit to the increase in oil pric-
es, and it was hard to keep the old maxim that “trees
don’t grow to the sky” in mind. At others, prices
were in precipitous decline and the industry seemed
headed towards financial disaster. The volatility of
prices makes it very difficult to assess damages and
the factors and methodology to be used can be hotly
disputed, with experts heavily involved in presenting
contrasting alternatives.

Determination of the time value of money can
also be a significant factor in dispute. If a volume of
oil is not produced on a particular day, the physical oil
that should have been produced is not lost because it
remains in the ground — indeed the molecules which
should have been produced that day are very likely
to be the ones produced the next day if production
resumes then, and the total volume of oil produced
from the field over time may be the same. However,
the date of production of that total volume will, unless
the production rate is increased, be put back by a day
so that, in effect, the volume of production not pro-
duced on the day the field was down will not be recov-
ered until the end of the field life. On most methods
of calculating time value of money and net present
value, the physical volume concerned might as well
have been lost. There are, no doubt, other industries
where lack of production on a day cannot be made
up, but it explains the high importance in the industry
of achieving production targets and maintaining pro-
duction even in very difficult circumstances. I men-
tion this, in conclusion, because it reflects the nature
of the industry.
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he book Online Arbitration in Theory and in Practice: A Compara-

tive Study in Common Law and Civil Law Countries' written by Ihab

Amro is a comprehensive review of the electronic contracts and on-

line arbitration in common law and civil law countries. It is a hardcov-
er published by Cambridge Scholars Publishing 2018 and is one the few books
dedicated exclusively to online arbitration.

The Online Arbitration in Theory and in Practice provides an in-depth
analysis of how international arbitration institutions deal with online filing of
cases, online notifications, and online hearings. I was pleased to find out that
the book mentions that the Arbitration Association (Russia, Moscow) created
an online arbitration system to facilitate the resolution of commercial disputes
arising out of contractual and non-contractual transactions through the means
of technology. In 2015, the Arbitration Association adopted a special set of
online arbitrations rules (“The Arbitration Association Online Rules”).

The Arbitration Association Online Rules mainly deal with the Arbitra-
tion Association online system, online arbitration participant(s), time periods,
place of arbitration proceedings, language of arbitration proceedings, appoint-
ment of an arbitrator, challenge of an arbitrator, replacement of an arbitra-
tor, initiation of arbitration proceedings, including statement of claim, com-
mencement of online arbitration, and statement of defence. Apart from that,
the Rules deal with the applicable rules of law, evidence, failure to produce
documents and non-appearance of party, the possibility for conducting the
proceedings, either with or without hearings, amicable settlement agreements,
making of an online arbitral award, including time periods, interpretation and
modification of an online arbitral award.

In the first chapter of the book “Cross-border electronic commerce
transactions in theory and practice” the author concludes that in the last three
decades e-commerce has become a leading avenue for global trade and has
surpassed traditional off-line commerce. E-commerce includes all forms of
commercial transactions executed by electronic means. In the book the author
compares how electronic commercial contracts are different from the tradi-

" Ihab Amro, Online Arbitration in Theory and in Practice: A Comparative Study in Com-
mon Law and Civil Law Countries. Cambridge Scholars Publishing; 1 edition. 285 pages.
ISBN-10: 1527515915




ONLINE ARBITRATION
IN THEORY
AND IN PRACTICE

A COMPARATIVE STUDY
OF CROSS-BORDER
COMMERCIAL TRANSACTIONS
IN COMMON LAW
AND CIVIL LAW COUNTRIES

IHAB AMRO

tional commercial contracts: Mr. Amro provides a
detailed explanation of B2B and B2C contracts and
puts a clear border line between e-commerce and
other types of commerce. A distinguishing feature
of the book is the analysis of the legal problems of
e-commerce, in particular, jurisdictional issues, va-
lidity of electronic contracts and intricacies related
to the choice of the applicable law. The author not
only raises questions, but proposes possible solutions
to some of the key problems associates with the inter-
national e-commerce.

The second chapter of the book “Legal Frame-
work Regulating Cross-Border Electronic Com-
merce and its Impact on Electronic Contracting” is
dedicated to regulatory regimes of cross-border elec-
tronic commerce and their impact on e-contracts.
Mr Amro analyses a number of key legal documents,
such as the UNCITRAL Model Law on Electronic
Commerce of 1996, the UNCITRAL Model Law on
Electronic Signatures of 2001, the UN Convention
on Contracts for the International Sale of Goods of
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1980, the UNIDROIT Principles on Internation-
al Commercial Contracts of 2010, and the OECD
Guidelines for the Consumer Protection in the Con-
text of Electronic Commerce Transactions of 1999
and other.

In the third chapter “The Use of online arbi-
tration in the resolution of international commercial
disputes” the author considers online arbitration as
a special kind of arbitration which is suitable for set-
tlement of cross-border commercial disputes. The
author delimits online arbitration agreements and
traditional arbitration agreements. Most important-
ly, Mr Amro considers such questions as formation
and validity of online arbitration agreements, place of
online arbitration and nationality of arbitral awards,
peculiarities of online arbitral process, applicability
of due process in online arbitration and rendering
of online arbitral awards. These issues are somewhat
new to the international arbitration community and
therefore the conclusions of the author are novel and
deserve attention.

In the fourth chapter “Enforcement of
cross-border online arbitral awards and online arbi-
tration agreements in national courts” Mr. Amro out-
lines the mechanisms for the enforcement of online
arbitral awards and arbitration agreements under the
New York Convention on the Recognition and En-
forcement of Foreign Arbitral Awards (1958). The au-
thor explains in detail the obstacles which the awards
issued in online arbitration may face in the national
jurisdictions. In particular, the writing form require-
ments, absence of a physical place of arbitration, the
issues of due process, notifications, formality of doc-
uments issues and the setting aside of online arbitral
awards problems.

In the fifth chapter the author explains the re-
lationship between online arbitration and consumer
disputes. The author concludes that online arbitra-
tion may not be a suitable option for the resolution of
consumers’ disputes.

Finally, the author addresses an issue of applica-
tion of the Rome I Regulation to B2C e-commerce
contracts and to e-arbitration.

This book is a valuable contribution to the con-
temporary discussion on the efficiency and future
of commercial arbitration and a great addition to a
bookshelf of any modern arbitration practitioner.
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KOHO®EPEHUWNA APEUTPAXKHOW

ACCOLUNAUNUN «B3bICKAHWE

NOJITOB B MEXXOYHAPOLHbIX

CITOPAX»
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Amumpuii Apmioxose
[naeHvbil pedakmop
Arbitration.ru

€CTOro MIOHSI B MOCKOBCKOM oTejie Marriott Aurora cocTosijiach
KOH(pepeHLus ApbutpaxkHoii Accouuauuu «B3bicKaHUe I0JTroB
B MEXIYHapOIHBIX criopax». PomaH 3bIKOB, reHepaJIbHBII CEKPEeTaph
ApOuTtpaxHoit AccoLMaliy, OTKpbIBasi KOH(hEpeHIUIO, TTOLIYTHI,
YTO 3TO ObUT €AMHCTBEHHBIN ACHDb B TOMY, KOT/Ia MOIIEHHUKNA MOTJIA CIaTh CIO-
KOIHO: BCE JIyUIIIME CIEeIUATIMCTHI IO MIOMCKY aKTUBOB COOpanch Ha KOH(epeH-
1 ApoutpaxxHoit Accormaniuu B Mockse.
MonepaTtopoM nepeoii ceccuu koughepenuuu «Discover the Undiscovered» Bbl-
crynui Anapeii ITanoB, ctapimii ropuct Norton Rose Fulbright, Mockaga.
Kouncrantun Kpousb, mapTHep, pykoBoauTeab HampasieHuss Poccus u CHIT
upmsbr Orrick, B ieTasssx npeAcTaBUI ayAUTOPUU TAKOE CPAaBHUTETHLHO HOBOE SIB-
JIeHU€, KaK cyAeOHbIe 3arpockl o mpourcxoxaeHuu Kanutaia (Unexplained Wealth
Orders, UWOs) B Benukooputanuu. OH pacckasall 0 BEAOMCTBax, KOTOPhIE BIIpa-
Be TpeOOBaTh OT OPUTAHCKMX CYIOB JejaTh TaKHWe 3aIlpoChl, U UX BO3MOXKHBIX
aJpecaTax, KOTOPbIMU MOTYT CTaTh HE TOJIbKO (PU3NUECKUE Iulia, HO 1, HAaTIpUMeED,
TpacThl. OTBeUYast Ha BOMPOCHI ayauTopuu, Kposb pacckasail, 4To 3alpochl O Mpo-
HMCXOXICHUM KaruTajaa MOTYT ObITh HAIIpaBJICHbI U TI0 MHULIMATUBE 3apyOesKHbBIX
KPEIUTOPOB, €CJIU OHU 00paTsITCsS B MpaBOOXpaHUTEIbHBIE OpraHbl Bennkoopu-
TaHuu. CruKep TakxkKe yAeJau BHUMaHUe 3alpocaM Ha 3aMOpakMBaHUE aKTHBOB
(freezing orders), a Takke TNpPaKTUKE aHMIMUCKUX OAHKOB IO 3aMOpa’kMBaHUIO
CPENCTB MPU MPOBEACHUM TTOI03PUTEIbHBIX OMepalvii MO CUETY WY MPU HATUIUU
COMHEHMI1 O MMPOMCXOXACHUU CPeCTB. BhlllleyKazaHHbIC MTHCTPYMEHTHI TTO3BOJISI-
IOT OIIYTUMO YIIIEMUTh MHTEPECHI JOJDKHUKA; OMHAKO, €CJIU CPEACTBA TOIKHUKA
Oy/IyT 3aMOPOXKEHBI 110 MHUIIMATHBE MHOCTPAHHOTO KpeauTopa, He (hakT, YTo UX
B UTOTE MOJYYUT KPEAUTOP, a HE TOCYIapCTBO, OTMETU IOPUCT.
Yuncon Anryn, coBetHUK King & Wood Mallesons, BBICTYIIMII C AOKJIagOM
0 TOM, KaKMM 00pa30M CErofHS JOHAOHCKUE CYIbl OAIEPKUBAIOT MEXITyHAPOI-
HbIe paccjeloBaHUs CIydaeB MOIIEHHUYECTBA, U OMKCAT apceHasl CPEICTB, J0-
CTYITHBIX KaK CyAeOHbIM U MCITOJTHUTEIbHBIM opraHam KopoJieBcTBa, Tak U 1opu-
cTaM, KOTOpbIe K HUM obpaiiatotcs. OH TakskKe MoTUepKHYJI, 4To B JIOHI0HE OUeHb
BBICOKA KOHKYPEHIIMS MEXIY IopdrupMaMiy 13-3a BBICOKOTO HACHIIIIEHUST PhIHKA.
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Cruen @ummmnncoH, naptHep PCB Litigation,

pa3BUJI TeMy, HayaTylo TPEAbIAYILIUM CIIMKEPOM,
U paccKasall 0 TaKUX CpeACTBaX, KaK 3arpoc Ha Bce-
MUpPHBINA apecT akTuBOB (Worldwide Freezing order),
U CJIIOXHOCTSIX, CBSI3AHHBIX C TEM, YTOOBI yOEIUThb
Cyll TIPUHSATH TaKUE MpoLeccyalbHbie Mephbl. [0BO-
ps O TOM, 3a4eM HYXHBI Takue TpoleccyajlbHbIe
JIeCTBUS, CIIUKEDP MPUBE caydail, Koraa J0JKHUK
JIJIST COKPBITUSI CBOUX aKTHMBOB MCHOJb30BaJl OKO-
710 40 (!) cTpyKkTyp, pa3dpOCaHHBIX IO BCEMY MUDY.
DuINMIICOH TaKXKe paccKasall 0 3arpocax Ha Ipo-
BeJeHMe OObICKAa Ha TEPPUTOPUM OTBETUMKA, B TOM
YUCe ¢ KOMMUPOBAHUEM JTaHHBIX C KOMIbIOTEPHOM
TEXHUKW.

Hapba Koncrantunona, maptHep Ab «3abeiina
U MapTHEPbI», MOCBSITUJIA CBOE BLICTYIIJIEHUE 3aKa3-
HBIM YTOJIOBHBIM JejJaM B apOUTpakHOM Ipolecce
U ux npu3Hakam. OHa ykasaja, 4To K TaKMM ITpU3Ha-
KaM OTHOCSITCSI HaAyMaHHbIe OOCTOSITEIbCTBA, B KO-
TOPBIX MOXHO JIUIIIb KOCBEHHO YCMOTPEThb MPUMEThI
BO3MOXKHOIO MPECTYIJIEHUSI, a TakxKe TpeOoBaHUE
O TOTAJILHOM MPOBEPKE XO3AMCTBEHHOM NAEITEIbHO-
ctu opaula. [Ipu 3ToM yroioBHoe A€A0 MHULIMU-
pyeTcs, KaK TMpaBUJIO, B OTHOIIEHUU KOHKPETHOTO
JIMLIA, 4TO TIPEACTABIISICT ONpeaeeHHbIe CI0XKHOCTU
JIJISI cieoBaTelisl B CBSI3U C BO3MOXKHBIM MpeKpallie-
HUeM Tpou3BoAcTBa. KpoMe Toro, yrojoBHoe €0
WHULIMUPYETCS HE MO MECTY COBEPLICHMS MPECTy-
TUIEHUSI, a TaM, TJIe Y «3aKa34rKa» eCTb CBOM pecypc.
Yrtobbl 0be3omacuTh cedsl, BaXKHO JT0Ka3aTb OTCYT-
CTBUE yMBICJIA Ha XUIIEHWE MUMYIIECTBA, KOTOPbIA
UIpaeT BaxKHYIO pOJib MPU pasrpaHUYEHUU Tpax-

JAHCKO-TIPAaBOBOI M YTOJOBHOM OTBETCTBEHHOCTH,
oTMeTwIa cnukep. B 3akimouenue KoHcrtaHTMHOBA
oOpaTtuia BHUMaHUE ayIUTOPUM Ha TO, YTO IOPUCTBI
0e3 craTyca ajgBoKaTra He MOTYT OTKa3aThCsl OT JAauu
MOKa3aHUi MO YrOJJOBHOMY Y.

Maiikn ®enn, naptHep Pinsent Masons, Ha-
yan emopyio ceccuto «I have a Claim! ... or I have a
Dream ?», ipeAcTaBUB XypHaJl 0 (PMHAHCUPOBAHUU
cyneOHbIX criopoB «Litigation Funding». ®eHH pac-
cKazaJl 0 BOTIPOCax CTpaxoBaHUS y4acTus B cynae0-
HbIX mpoleccax (litigation insurance) u ero moaBU-
nax — before/after the event insurance (BTE/ATE).
BricTynatomuii  ocTaHOBMJICS Ha Pa3HBIX MOJE-
Jsix uHaHcupoBaHus (conditional fee agreements
n damages based agreements, CFA u DBA). Takxe
OH OTMETWJ, YTO cyaeOHoe (MHAHCUPOBAHUE J10-
CTYITHO M pa3pelleHo He BO BCeX cTpaHax. Tak, Ha-
npumep, B CuHramnype u [oHKOHre OHO MOSIBUJIOCH
JIMIIb HelaBHO, a B pnaHauuy BooOlLe ObLIO 3arpe-
1IeHO pelieHueM BepxoBHOTo cyna cTpaHBbl.

Makcum KapnoB, mupekTop M ynpaBistoIInit
naptHep NLF Group, pacckasan 0 KJII0YEBBIX TEH-
JEHITUSX Ha POCCUIICKOM PbIHKE (PMHAHCUPOBAHUSI.
MHBecTopaM BaxkHa Xopolias cyacOHas MO3ULIUS
M BBICOKAsl BEPOSITHOCTb TOCJIEAYIONIEr0 B3bICKA-
Hus1. Ceifyac TOMYJSIPHBI 3alIPOChl HA KOMILIEKC-
HOE peleHue PodeMbl CyIeOHBIM NMHBECTOPOM —
HampuMep, ynpasieHUe TMpoleaypoii 0aHKPOTCTBA
KOMITAaHUU U TIOCJICAYIOIINM B3bICKAaHWEM, 3aMETUII
KaprnioB. KpoMe Toro, cyneOHbIe MHBECTOPHI MO-
I'yT MPUBJIEKAThCS A1 (GPUMHAHCUPOBAHUS CIIOPOB,
HE UMEIOLINX TTPSIMOM ICHEXKHOM OLIEHKU, U (DMHAH-
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CHPOBAHMSI MCKOB M PO3bICKA aKTMBOB B MHOCTPaH-
HBIX IOpUCIMKUMSIX. B gemax mociegHeit KaTeropumn
3apyOesXKHBIe MHBECTOPBI MOIJIM OTKa3aTh MCTLIAM
B CBSI3U C TEM, UTO OHU HAXOASTCS ITOJ CAHKIIVSIMH,
nossciun Kapno. FOpuct Ttakxke oOpaTui BHUMAa-
HUE ayIUTOPUU Ha TO, YTO packphiTue pakTa odpa-
IIEHUS K CyIeOHBIM MHBECTOpPAaM He IpeaycMOTpe-
HO POCCHICKMM 3aKOHOAATEILCTBOM.

Anekcanap CredaHoBcKuii, mapTHep KOMITAHUU
«IInatpopmar, MOTYEPKHYJ, UTO YCIYTU CyaeOHOro
(uHAHCUPOBAHUS TPEOYIOTCSI M POCCUNCKUM KJTH-
eHTaM, KOTOpble HAYMHAIOT CIOp C 3alagHbIMU
KOMNaHusIMHK. Jlaxke KpymHbIe KOMITAHUM HMEIOT
JINITb CMYTHOE TIpEACTaBJICHE O BEJIMUMHE Cyae0-
HBIX pPacXOIIOB, KOTOpBIE UM IIPEACTOUT ITOHECTH
3a rpanuueii. 1o ciioBam crimkepa, 3T pacXoIbl
CJIOXKHO TIpeACcKa3aThb, PAaBHO KaK M CPOKM pac-
cmoTpeHus gen. K cynebHoMy (pMHaHCHUPOBaHUIO
oOpamaloTcsl M Te KpPYIHbIE KOMITAHUM, KOTOPHIC
HE XOTIT M3bIMaTh ACHBIM M3 000pPOTa, OTMETHII
CredanoBckuii. Ecay uck McTLa roToB NpodruHaH-
CHPOBATh KPYIHBIN CyAeOHbBIII MTHBECTOP, OTBETYMK
yOexxaaeTcsl B CEpbe3HOCTH HAMEPEHMI UCTIA U €T0
IIaHCAX Ha yCIeX M OXOTHee MACT Ha KOMITIPOMMUCC.

JIn Jpykep, coocHoBatenb Lake Whillans
Litigation Finance LLC, pacckazan 00 wMckax
KaK 3KOHOMUYECKOM aKTHBe, KOTOPHIM 00JIagaeT
CTOpPOHA UJIM cyAeOHbI nHBecTOp. OH MpUBET MpU-
MepbI PacYeTOB, KOTOPHIE TTO3BOJISIFOT OLIEHUTh IIepP-
CIIEKTUBY WHBECTUPOBAHMSI B CYHEOHBIN IIpOLieCcC
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10 CPaBHEHMIO C BJIOXKEHMEM JCHET B KOMIIAHWU.
OH TakKe MpeacTaBUJI ayIuTOpun rpaduk, Ha KO-
TOPOM HAaIISIAIHO OBbLIO MOKa3aHO paclpeneieHue
BEPOSITHOCTH ycIleXa MHBECTULIMIA B 3aBUCUMOCTU
OT KOJIMYeCTBa Ae] B opTdeie cy1edHOro MHBECTO-
pa.

Maiikn @enn, maptHep Pinsent Masons, B cBo-
el mpe3eHTauuu pacckasaj, 4To B ciaydasix, Ie Cy-
JeOHbIe MHBECTOPhI (DMHAHCUPOBAIM X0, Mpoliecca
W HATIPaBJISIIN ITOBEIEHUE CTOPOHBI, OHU MOTYT OBITh
MPU3HAHBI CTOPOHOI cIIopa ¥ IOHECTH OTBETCTBEH-
HOCTb HapaBHE C IPOMTpaBIICii CTOPOHOI. B aTOM
KOHTEKCTe OH YIOMSIHYJI O TaK Ha3biBaeMoM Arkin
cap. 3aTteM crnukKep TMpuBea B mpumep aeiao Essar
Oilfield Services Ltd v Norscot Rig Management PVT
Limited (2016), B KOTOPOM MCTELI, C TOYKHU 3pECHUS
apbuTpa, BeJl cedsl HACTOJIbKO arpecCUBHO, YTO ap-
OUTp NPUCYIWI BEIMTPABIIEMY OTBETUNKY B3bICKATh
C WCTLA HapsiLy C OPYIMMM CYMMY, KOTOPYIO OT-
BETUMK TIOJIYUYMJI OT CyIeOHOTO MHBECTOpa, YTOOBI
3amumaTeess B apoutpaxe. Kpome Toro, crnmkep
MpUBEJT IPUMEp MpeLeaeHTa C MHOXKECTBEHHOCThIO
cyneoHbIx nHBecTopoB — Excalibur Ventures LLC v
Texas Keystone Inc & Others (2016), rme TaKOBBIX
ObL10 OeBATh, a Takxke Hellas Telecommunications
(2017), roe oT CTOPOHBI MOTPEOOBAIM PACKPHITh
CBOEIro CydeOHOro MHBECTOpa U JTOTOBOPEHHOCTU
¢ HuM. OH YIIOMSIHYJ U AeJ0, IIe CyaeOHBI MHBE-
cTop (PMHAHCUPOBaa KOIESKTUBHBINA UCK — Sandra
Bailey & Others v GlaxoSmithKline UK.



B xoze mocnenyoleit TMCKycCUU POCCUCKUE
cyJaeOHbIC MHBECTOPHI MOYEPKHYJIM, YTO OHU BPSIJI
Ju OyayT (pMHAHCUPOBAThH CIIOPbI, MUMEIOIIUE TO-
JINTUYECKYIO OKPACKY, B CBSI3M C OY€Hb HEOOIBIIOMN
BEPOSITHOCTBIO MOJYYUTh MOJOXKUTEIBHOE PEIICHUE

MonepaTop mpemuveil ceccuu <«Show me the
Money! Asset Tracing: What is it?» Anekc Bomunu,
YOPABISIOMIMI JUPEKTOP M TJlaBa HarpaBJIeHUS
paccaegoBanuii B Poccun u CHI' 6ropo Kroll,
MpEeACTaBUI TIAHEJNCTOB, paccka3al 00 MX OIbI-
Te B IOpUINYECKON U puHaAHCOBOI cepe. Criukep
OCTaHOBMJICSI HA TOM, UTO ceifuac B Jiesie MoncKa ak-
TUBOB HEIOOPOCOBECTHBIX JOKHUKOB OTPOMHYIO
pOJIb UTPAIOT KOMITBIOTEPHBIC MPOrpaMMbl, U Hali-
TH TTOAXOJAIIYIO — YK€ B 3HAYUTEIBHON Mepe 3aJI0T
yeriexa. OH o0CyIu ¢ MaHeIUCTaM1i BO3MOXKHOCTU
U OTpaHMYEHUs MCIIOJIb30BAaHUSI JETEKTOPOB JIKU
U HeBepOaIbHBIX CUTHAJIOB B BOIpoOcax asset tracing.

Maiik Jla Kopre, nupektop Conflict
International, mpencematenr  MexayHapoaHOM
accolMalM JEeTEKTUBOB, OTMETWJI, YTO paccie-
JIOBaHUS TPeOYIOT KOOPIMHUPOBAHHOTO ITOAXOJA
M TI0 BO3MOXHOCTU paHHEro BMellaTeabcTBa. OH
TakKe paccKaszal O MOMCKe JOKHUKOB U UX MUMY-
1IECTBA 10 peecTpam, MpodecCOHaATbHBIM OPTaHU-
3alMsIM U KPaTKO OCTAaHOBWJICS Ha TOM, KaK MCKAaTh
KOMITAaHMM B OMIIOPHBIX OpUcAUKIMAX. LleHHOe
MOACIIOPhE JIsI IETEKTUBA MPEACTABISIOT 0a3bl TaH-
HBIX IOPUAMYECKMX TPELEACHTOB ISl TOMCKa TeX
WM UHBIX TIEPCOH, a TaKXe ero pabouuii MHCTPY-
MEHT — TIIPOTPaMMBbl, KOTOPbIE TTO3BOJISIIOT XPAHUTD
U OPraHM30BBIBaTh HallieHHYI0 MHGopMaluo. Jla
KopTte 0030pHO MOSICHWII, KaK MCITOIb3YIOTCS T10-

JIEBbI€ areHThI, U MPUBEJ IPUMEP C TTOMCKOM SIXThI,
Ha KOTOPYIO TOJKHO ObLIO OBITH 0OpaIlleHO B3bICKA-
Hue.

Jlenuc BUHOKYPOB, 3aMECTUTEIb YIIPABJISIOLIE-
ro gupekTtopa, Kroll, oTMeTu1, 4TO mepen HayaaoM
OOJIBIIIMX CIOPOB KOMITaHUS JOJIKHA YYWUTHIBATH,
KakuM OyaeT BO3BpaT 3aTpaT Ha cyaebHoe pa3ou-
patenbcTBo. CIMKep KpaTKO pacckasal o paboTe
¢ o(pIIOPHBIMU TpacTaMM, a TaKKe O MPUBJICUCHUN
peanbHbIX CBUIETEEH K pacCaeI0BaHUSIM.

Amuna CoxkonoBa, nmaptHep Forensic-mpakTu-
ku Deloitte CHI, paccmoTpena aHaliu3 HOKYMEH-
TOB U 2JIEKTPOHHOU TEPENIMCKU B paccieOBaHUSIX.
Ocoboe BHUMaHKe HEOOXOIMMO oOpallaTh Ha YacT-
HbIe KOMIIBIOTEPHI, JISNTOMbBI U MOOWJIbHBIC TeJie-
(oHbI coTpynHuKkoB. CriKep TakXke OCTaHOBMJIACH
Ha BOITpocax MpaBWJIbHOU MOATOTOBKM K MHTEPBbIO
CO CBUCTE/SIMU.

Mopaepatopom uemeepmoii ceccuu «Cross-border
Bankruptcy involving Russian parties» BBICTYTIUI
Anekcanap Xaku, nupektop CSI Group.

«KaxkyouTts apouTpakHoe perieHue, i Mept-
Basi pyka 0aHKPOTCTBA B TPETEIICKOM pa30MpaTeib-
CTBE» — C TaKOW Tpe3eHTallleil BHICTYIUJI AHTOH
Mambnes, naptHep Baker McKenzie. Uto nenats,
ecau OaHKPOTHOE TMPOIUIOe JOKHUKA IMOPOYUT
apouTpaxHoe peleHue? OTBeyasi Ha CBOI BOIIPOC,
MautblieB 00paTUiCS K CIOPY MeXITy KOMIaHUSIMU
«MHxTpaHccTpoit» U «ApemkuH sHA Mapurtaiim
MeHemKMeHT», KOTopoe AoulIo A0 BepxoBHoro
cyna P®. Pa3bupas kitodeBble 3Tallbl pa3BUTHS
criopa, JOKJIaJa4yrMK 00paTuj BHUMaHUE Ha HETaTHB-
HbIE TOCJEACTBUS TMPeKpallleHus MpoLeaypbl 0aH-
KPOTCTBA 1 3aKJII0YEHUSI MUPOBOTO COTJIAIICHUS.

" K'(;pnopaTMBHbIX 10PUCT(
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Anekcannp Ilucemckmii, ynmpaBisiiolunii IUpex-
top CSI Group, B cBOEM BBICTYILJICHUY OTMTUCAT 3KU3-
HEHHBI LMK TMpobjieMHOro akTupa. Jlokmamuuk
pacckaszall 0 TOM, KaK OOBIYHO JEHCTBYIOT JOJIK-
HUKH, NpeaBuas OAHKPOTCTBO CBOETO IPEIITPUSI-
THSI, M CBSI3aHHBIE C OTUM 3aauyld KOMITaHUM, KOTO-
pble OCYLIECTBJSIIOT MOUCK akTuBOB. IIpu moucke
00bIYHO aHanmM3upyetcs He 6osiee 30% mocTymHOM
nHpopmauu, otMetun Ilucemckuii. Ilpu sTOM
0o0IMii 00beM HaHHBIX B KPYITHBIX KOPITOPALUSIX
1 0aHKax KoJjoccajleH, U 3ajJaya areHTCTB IO MOou-
CKy MHGpOpMALIMM — HAWTU B 3TOM OoObeMe IMoJie3-
HbIE€ YKa3aHUs.

I'eopruii MapunuyeB, nmaptHep Morgan Lewis,
pacckasall o crocobdax 3aluThl KpeAUTOPOB B IOpPHUC-
JUKIMSIX OOIlero nmpapa, B YaCTHOCTU B oglIopax,
Takux Kak Kunp unu bpurtanckue Buprunckue
ocTpoBa. MapuHuueB onucaia MOABUIbI TPACTOB,
KOTOpBIE COITACHO aHTJIUHCKOMY MPaBy BO3HUKAIOT
HE MO AOTOBODY, a B CUJTy OOCTOSITEILCTB, U CIeL1-
aJlbHbIe BUIBI MCKOB — proprietary claims. Cru-
Kep oOpaTWJl BHMUMaHKWE Ha CJIOXHOCTU B CIOpax
00 YCTAHOBJIEHUU IOPUCAUKIIUM B CTpaHaX OOILIEro
npasa.

T'eopruii MypBanunse, coBeTHUK AKDB «Jlepxa-
Ba», MPUBJICK BHUMaHWE ayJUTOPUM K IpobjeMaM
TpaHcrpaHuuyHoro 6aHkporcTBa Poccus/CIIA. Oun
OTMETWJI, UTO OOJIBIIMHCTBO JIeJl MO0 JaHHOMY BO-
MPOCY paccMaTpuBaeTCs] KOHKPETHBIM aMepUKaH-
ckuMm cynoM Ha Yonn-Ctpur (Southern District),
CyIbU KOTOPOTO YAEHSIOT OOJIbIIIOE BHUMaHUE
CBOEH MOJUTUYECKON permyTalyu, U Ha3Bad He-
CKOJIBKO CBSI3aHHBIX C 3TUM HIOAHCOB IMOJAYM Jes
B 9TOT cyd. Crukep OCTaHOBUJICSI Ha HIOAHCAX I0-
KcKa noJkHUKa U ero cpeacts B CIIA, B yacTHOCTH
10 HOMEPY COLIMAJILHOTO CTpaxOBaHUSI, U TTOJIOXKe-
Hum cT. 1872 Kogekca CIHA (U.S. Code Section
1782, Discovery), T0O3BOJSIIOIIEM OTCJIEKUBATh
MepeBoJbl JeHer 4epe3 OaHKM-KOPPECITOHAESHTHI
B CIIIA.

Hukonaii  IlokpelmkuH, TmapTHep  Omopo
«KynpkoB, KoJOTHIIOB M TIapTHEpPBI», paccKaszaj
0 crtocobax B3BICKaHUS 4epe3 0aHKpOTCTBO B PdD
WIM 4epe3 MHOCTPAHHYIO IOPUCAUKIIMIO, a TakKXke
CBSI3aHHBIC C 3TMM TPYIIIBI PUCKOB. B wacTHOCTH,
COUKep YyKaszaj, UYTO MPaKTUUYECKU HEBO3MOXKHO
3aCTaBUTh apOUTPAXKHOIO YIPABJSIONIET0 MCKATh
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MHOCTPAHHbBIE AaKTUBBI IIPOTUB €TI0 BOJIM, MOCKOJIb-
Ky 3aKOHOAATEJbHO TaKas OO0S3aHHOCTb HE 3a-
KperuieHa. [TOKPBIIIKMH TakKe YIOMSIHYJI IPWH-
uun Iub6ca, ompeaensomiii UMMYHUTET APYroi
IOPUCIUKIIMA OT TIPOLECCYaTbHBIX TMOCIEACTBUIMA
0aHKpOTCTBA B IPYIMX CTpaHaX, M €ro IIpuMeHEHNE
B pa3IMYHBIX cTpaHax. KOpuct oTMeT pucku, cBsi-
3aHHBIC C UICKaAMU O B3bICKAHUM HEOCHOBATEJbHOTO
oborameHus 1o cT. 23 Pernamenta EC No 2015/848.
A TakxKe TOICIUJICS C MPUCYTCTBYIOIIMMM METO-
JIUKOIN OLIEHKM YCPETHEHHOM CYMMBI B3BICKAHMSI
U MpUBEN pa3pabOTaHHYIO UM ISl TOTO MaTeMaTH-
yeckylo dopmyiy. Cnukep mocoBeTOBal 0OpaTUTh
BHUMAaHNE Ha JIeJI0 0 0AHKPOTCTBE BKC-COBIAIETb-
na «Buemmpombanka» Ieoprust bemxkamoBa, Ko-
TOPOE CTajJ0 CIEAYIOIIMM IPOMKUM OaHKPOTCTBOM
MocJjie pellieHusI 0 HECOCTOSITeIbHOCTH Bragumupa
Kexmana, Baajgesblia uMIopTupoBasiieii B Poccuto
6aHanbl Tpynmsl JFC.
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«Camoe cmpawHoe Hayasnocb moz20ad,
Koz20a pecopmMa cmasna peasnu3oebleambucs
HA Npakmuke»

MHTEPBbIO C AJIEKCAHOPOM
CEPTEEBUHEM KOMAPOBbIM.
MPOLOJI>XXEHWE

beceoosan
Amumpuii Apmioxoe
271aeHbIl pedakmop Arbitration.ru

Arbitration.ru nyoauxyem npooondicenue unmepswio ¢ Anexcanopom Cep- \
eeesuuem Komaposwvim, 0. 10. H., npogheccopom kageopvl mexncoyHapoo-

Ho2o wacmuozo npasa BABT, sxkc-npedocedoamenem MKAC npu TIIII P®.
Ilepsyto uacme uHmepevio, NOCEAUWEHHYIO NPOPECCUOHATLHOMY NYMU
npenooasameins, NoAy4eHuro AuyeH3uu [OHKOHeCKUM apOUmpajNcHviM yeH-

‘ mpom, Meduauuu u Opyeww memam, MOIANCHO npodumams 6 anpeibCKoM

HoMepe HCYPHAA.

nekcaHop Cepzeesuy, Kak 8bl OmHOCUMeck K pocculickoli apbumpaxcHou

pecdopme 8 uesom?

Moe oTHOIlIIEHHE K HEW TO0CTaTOYHO HeraTMBHOe. Bce Havamock ¢ Toro,

4T0 B 2006 romy ObUIM BHECEHBI HomosHeHusT B Tunosoii 3akon KOHCH -
TPAJI 0 MeXITyHAapOIHOM TOPTrOBOM apOMTpaxe, MePBbIii BApUAHT KOTOPOTO
obu1 mpuHAT B 1985 roxy. Mbel BMecTe ¢ Cepreem Hukonaesuuem JlebeneBbimM
Kak npeacraBurean Poccuiickoit @eaepaiiny y9acTBOBAIM B COBEPIIEHCTBO-
BaHWU 3TOTO HOPMATWBHOTO aKTa, KOTOPBIN OTpaxkasl TEHACHIIMU B MEXIYy-
HapoJTHOM KOMMEpPUYECKOM apOuTpaxke, CyllecTBOBaBIIWe B TO BpeMs. Ilo-
MPaBKU B CBSI3U C 3TUMU MEXITyHAPOJIHBIMM 3aKOHOIATEIbHBIMU HOBEJIJITAMU
obutn TipetokeHsl B 2011—2012 rogax j11 BHECEHUSI B POCCUNCKUI 3aKOH
0 MEXAYHApOJHOM KOMMEPYECKOM apOuTpaxe, KOTOPhI ObLT IMTOCTPOEH Ha
Tunosom 3akoHe OHCHUTPAIJL. OHu 3akitouaiu B cede 0oJjiee 11bepabHyI0
TPaKTOBKY (pOPMBI apOUTPaKHOTO COMIAIIEHUS U PACIIUPEHHOE PETYIUPOBa-
HUE MPUMEHEHUST KOMMEPUYECKUM apOouTpaxkeM obecriednTebHbIX Mep. U TyT
MPOM3OIILIO HEUTO HEOXKHUIAHHOE: MIPOTUB TAKOTO MPOEKTa 3aKOHA BBHICTYII
Bricimii apoutpaxssiii cyn P®. Tam mocunTtany, 4To npeaiaracMble Iorpan-
KW CO3[anyT IJIsi CTOPOH TPETEMCKOTo pa3duparenbcTBa O6osee 01aronpusT-
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Ha cemunape Koposneeckozo uHcmumyma apéumpos, JIoHOoH

30

HYIO CUTYallMI0, YeM B TOCYyJAapCTBEHHOM ap-
ouTpaxkHoOM cyae. [ocymapcTBeHHBIH Cyl TOMY
BOCITPOTUBMJICS. B pesynbrate BEIHYKIEHHOTO
KOMITPOMHUCCA MbI ype3aiid 3TH IMOIPaBKH, Ha-
JIesICh, UTO UX IIPUMYT BO BTOPOM UTeHUU. Tak 1
MPOM30IIJIO: CHAaYaJla Ype3aHHBIN MPOEKT ObLI
MPUHAIT B IEPBOM YTEHUU. 3aTeM NMPOTUBHUKHI
yKa3aHHBIX ITOMPABOK IBITAJIAChH HE JOITYCTUTh
MX B TEKCT 3aKOHOIIPOEKTa CAMBIMU pa3sHBIMU
criocobamu. Korga 31o He MoJlyuuaoch, OHU B
WUTOTEe PEUIMINA IIEPETPSIXHYTh 3aKOH 00 apOu-
Tpaxke B 1ejaoM. OCHOBHBIM apryMEHTOM JUIST
pedOopMBI 3aKOHOIATEJIbCTBA CTAJIO YTBEPKIC-
HUeE, YTO MHCTUTYTOM TPETEHCKOro cyaa 3J10Yy-
NOTpeOJISIIOT.

VYxe Torma s 3asIBAJI, YTO MPOTHUB TAKOTO
epecMoTpa, TOBOPIII M ITHCaJl 00 5TOM OTKPHI-
To. B Tore MeHs nepecTany IIpuriIaiaTh B pa-
Ooure TpyIIIbl, 3aHUMAaBIINECST TTOATOTOBKOM
pedOopMBI.

C camoro Hayaja MIEOJOTUs CTOPOHHMU-
KOB pedopMBbI CTpouaach Ha TOM, YTO MMEET
MECTO IIMPOKOE 3JIOyIOTpebieHrue TpeTeii-
CKMM pa30MpaTesibcTBOM, 4YTO BOBCIO pabo-
TAlOT «KapMaHHbIe» TpeTeicKUe CyObl U T.I.,

| Arbitration.ru

a 3HAUUT, HAJ0 YCTAHOBUTD XXECTKUIA KOHTPOJIb
Haj 3Toi cepoil, — 1 ITOT Te3uc cTaja 3HaMme-
HEM peOpMBEI.

Ho s cuwuTtato, 4To, XOTSI KOHTPOJIb ObLI
HeoOXoauM, pedopMy ClIeloBalio peaanu3o-
BaTh Mo-Apyromy. Jla, 3moyrnorpedieHus ObLIH,
HO ¢ HUMU Ooposich. OHM HE HOCUJIU MacCo-
BOTO XapakTepa, KOTOpblil TpeOoBal Obl TAKOTO
pagukaibHOro uamMeHeHus. Hu ogHa ropuau-
yeckas MpakTHKa, B TOM UHCJIe U TpeTelickoe
pa3dupaTebCTBO, HE MOXKET OCYILIECTBISTHCS
0€3yKOPU3HEHHO.

3aKOoHOJATeJIbCTBO TO BpeMs JaBajio BO3-
MOXHOCTbB Cy/IeOHOI cucTemMe UCIPaBIsATh 3TU
HEAOCTAaTKM. YBbl, TOCYIAPCTBEHHbIC CYObI
B CMJTY OMIPEACIACHHOIO OTHOLLIEHUS K apOuTpa-
3Ky, OTKa3aJIUCh ChITPATh 3/IECh CBOIO POJIb.

S, ecrecTBEHHO, MO Mepe BO3MOXKHOCTU
BBICTYMNAJ 3a COXpaHEHWE OCHOBHBLIX MPUH-
LIMIIOB PEeryJupoBaHUsl TpPeTeiicKoro pas3ou-
paTesibCTBA; IO KpalHEel mepe, aIiMUHUCTpa-
TUBHOE peryJupoBaHUEe COBEPILIEHHO ObLIO
HeymecTHOo. OcHoOBa TpeTelickoro paszoupa-
TeJIbCTBA — aBTOHOMMUSI BOJIU CTOPOH — T10 CYTHU
orpaHMYMBaJIach 3arpenesibHo. S nMmero B BULy



BBEIECHHBIN pa3pelIuTeIbHbIA TMOPSAOK JIU-
LIEH3UPOBAHUS CO3IaHUS TPETENCKUX CYIOB —
SIBJIEHWE B MUPOBOI MPAKTUKE UCKIIOYNUTETb-
Hoe.

Ho BHauase 3TOT MopsiioK ObLT MPOCTO 3a-
mrcaH Ha Oymare. CaMoe CTpalllHOe HayajaocCh
TOTNa, Koraa pehopma crajia peaTnu30BbIBaThCS
Ha MpaKTHKE.
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foleMy apOuTpakHoMmy cyny. Bemb apoutpax
ad hoc — aT0 camoe Hayaso, IUIOTh OT ILIO-
TU TpeTercKoro cyaa. A ceifyac caejiaiv Tak,
YTO TOJIb30BAThCSI MM, IO CYTH, HE HMEET
cMbicia. Heobxonumo peaOUaInTUpOBaTh 3TOT
BUI apOUTpaxka, KOTOPbIM MMeEeT HeMaJlo J10-
CTOMHCTB, OCOOEHHO B CJlydyae MajbIX U Cpei-
HUX TPEANPUSITUA.

Bbl 3HaeTe, 4TO paspelieHHMe TMONXYyYUiIn  Ecau 6bl bl MO2aU celivac usMeHUMb pocculickoe
TOJBKO JBa apOWUTPaXHBIX WHCTUTYTa, IO- 3dKOHOOAmesibcmeo 06 apbumpaice, Kakue bbl
MHMO TeX, KOTOpble HpHHamIexkar Topro- nonpasku eHecau?

BO-MpoMbIluieHHo# nanate, — PAILL u PCIIII.
ITo3xe — CnopTtuBHasi apOuTpaxkHas TIana-
Ta, TaK KaK €€ CYyIIeCTBOBaAaHUE OBbLIO Tpe.-
YCMOTPEHO TOCTaHOBJIIEHWEM IIPaBUTEIbCTBA.
M 10, uTO 3a MocieaHue roabl HA OJHO APY-
roe [TJIAY He moyiydusio pa3pereHusi, MOXKHO
Ha3BaTh 3a4UCTKOU. [IpUYMHBI, MO KOTOPHIM
ObUIM OTKJIOHEHBI HECKOJIbKO JIEeCSITKOB 3a-
SIBIGHUIA Ha OCYIIECTBJICHHUE MAESTETbHOCTH,
HOCUJIX B OCHOBHOM (DOpMasbHBIN XapakTep.
Taxkoil GropoKpaTUYeCKuii TOPMO3 HE CO31acT
YCJIOBUIA, KOTOPBIE TTO3BOJISAT MPUNTHU K MOJIO-
SKUTEJIbHBIM pPe3yJIbTaTaM.

Bo-nepBbix, yopan Obl pa3peluuTeabHbINA MO-
psinok nuneHsupoBanus IIJAY. A nymarto,
YTO €CJIM TOCYIapCTBO XOUET KOHTPOJIMPOBATh
a1y cdepy, TO MOPSIIOK TOTKEH OBITh 3asiBU-
TEJIbHBIM.

Bo-BTOpHBIX, 3aKOH 00 apOuTpaxke ceituac
COAEPXKUT OYeHb MHOTO MUMITEPAaTUBHBIX ITOJIO-
>K€HW, KOTOPbIE MPEANUCHIBAIOT TPETEUCKUM
cylaM, 4YTO M KakK UM JeJlaTh, U TaKUM o0pa-
30M OrpaHUYMBAIOT aBTOHOMUIO BOJIA CTOPOH,
MOCKOJIBKY MpaBWIa apOUTPaKHOTO pa3oupa-
TenabcTBa, npuHaThie [1JIAY, B KoTopoM cTO-
POHBI TOTOBOPWJIMCH paccMaTpUBaTh CITOP, SIB-
JISIIOTCST YacThlo apOUTPaxKHOTO COMIallleHUs,

Moxcem, amo cuzHan, umo 8 Poccuu eocmpebosaH
MosIbKo 20cy0dapcmeeHHblli cyd, a apbumpaic 8
obwemM-mo cmpaHe He Hy#eH?

3aKJII04aeMOr0 CTOPOHAMM. A Belb B TpeTeii-
CKOM pa30MpaTebcTBE MHOTOE OIPEaesISIeTCs
MPeMETOM CTopa, OT 3TOTO MOTYT 3aBUCETb

HMnatu mo TakoMy myTy HenpaBwibHO. [Touemy?
[MToromMy, 4TO ecnu y Hac ceiyac CyIIECTBYET
XOTsI ObI HEKOE MoJ00Kre CBOOOMIHOTO PBIHKA,
TO ydyacTHUKaM TOPrOBOTO 000pOTa JOJIKHBI
OBITH TaHBI U T€ BO3MOXKHOCTHU, KOTOPHIE CBO-
0OMHOMY PBIHKY CBONCTBEeHHBI. [lpencraBbre
cebe CUTyaIuio, Koraa rocyaapcTBO IPOBO3-
IJIalllaeT, YTO BCEM MOXKHO 3aHUMAThCS MPE-
MPUHUMATEIbCKOM IeITeIbHOCThIO, HO B TO XX€
BpeMsI JIJIs1 TOTO MOTPeOyeTCs y HEero Mmoay4Jarhb
paspeneHue. To ecTb, C OMHOI CTOPOHBI, BO3-
MOKHOCTU OTKPBIBAIOTCS, a ¢ APYyroi — (ak-
TUYECKU CBOAATCS Ha HeT. Tak u 31ech. HoBble
MpaBuia, BO-MIEPBBIX, U30BITOUHBI, & BO-BTO-
pPbIX, BO MHOTOM OTpPaHWYMBAIOT CBOOOIY BbI-
0opa CTOpOH.

Sl Takke cuMTaro HeMpaBUJIbLHBIM, UTO ap-
outpax ad hoc yiemieH, ero paboTa 1o CBOUM
MPaBOBBIM TMOCJEACTBUSAM HE paBHA JIEUCTBY-

MpaBUJla PacCMOTPEHUS Jiejla, BbIOMpaeMbie
cropoHamu. B 3akoHe e MOMBITAIUCH TOMI-
CTpUYb O/ OTHY TPeOEHKY BCE BOBMOXKHBIE Ba-
pHMaHTHI TIpoLIeayphl 0e3 yueTa 0COOEHHOCTEM
U XapakTepa cropa.

B-TpeTbrx, HY:XHO BEpHYTb MOJHOCTBHIO
JISTUTUMHBIN cTaTyc apoutpaxy ad hoc. HbI-
HEeIIIHWe OTpaHUYeHUs] HUYEM HE OIpaBIaHbl
U He JIe3yT HU B Kakue BopoTta. Ceityac ap-
outpax ad hoc nuileH MHOTMX MOJHOMOYUIA
U TIPAaBOBBIX MEXaHU3MOB, KOTOPbIE IO 3aKOHY
JTAIOTCSI TOJIBKO MOCTOSTHHO NEMCTBYIOIINUM ap-
OUTPaKHBIM MHCTUTYTaM.

B-ueTBepThIX, BaxkHO, YTOOBI apOUTpax
OBLI TEPPUTOPUATBHO AOCTYIEH B TAKOM OTPOM-
HoOll cTpaHe, Kak Poccus. Ceityac neiicTByer
BCEro HECKOJIbLKO 1IeHTpoB B MockBe. U xoTs
MexxayHapoaHbIii KOMMEPUYECKMI apOUTpaxK-
HBII cya 1pyu ToproBo-TIPOMBIIIIEHHON Tana-
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Te P® oTKpbIBacT CBOM (QUIMAIIBI U OTACICHMUS,
O JOCTYITHOCTH apOuTpaxa Ha mnepudepuun
TOKa peur He uzeT. Bce Bompockl, CBsI3aHHbBIE
C aIMUHUCTPUPOBAHUEM apOUTPaKHOTO pas-
OupaTeabCTBa, paHbIIEe PElIAIMCh Ha MecTax,
I1ie ObUIM CaMOCTOSITEJIbHBIE TPETEUCKUE CY/IbI,
CEroJHsI XX€ Bce WAET yepe3 MockBy. A neii-
CTBUTEJILHO BakHas 3aja4ya — MPUOIU3UTH ap-
OUTpax K MECTY, IJle BO3HUK WU OyIeT pa3ou-
patbcs Crop.

Bam yacmo 0osodusock ebicmyname 6 ponu apbu-
mpa. Yuacmeoeanu su évl 6 paspewieHuu chopos no
npuHyunam lex mercatoria? OHU Uacmo ynomMuHa-
romcs 8 yuebHUKax, Ho Umo npedcmasesisiem coboli
3mom 38epb HA NPAKMuKe?
XOTsI JaHHBIE MPUHIMIIBEI B IICJIOM HCITOJb-
3YIOTCSI HEYacTO, Ha MpaKTUKE S HE pa3 ObLI
CBHUETEJIEM CHUTyalluid, KOrJa apOWTphI IIpU-
MeHsIM lex mercatoria — win, Ha00OPOT, OTKa-
3BIBAJINCH UX IMPUMEHATh. Korma s1 yaactBoBa
B apOuTpaxe 3a pyOexkoM, apOUTpbl MpUMe-
HsIM lex mercatoria B criopax, KOTOpble OBbLIO
HEBO3MOXKHO PEIIUTh UCXOIS U3 HOPM ITpUME-
HUMOTO HallMOHAJILHOTO MpaBa. B yacTHOCTH,
HOpPMBI lex mercatoria MICITOJIb30BaJIUCh B UHBE-
CTUIIMOHHBIX CIIOpaXx.
A TOMHIO, YTO HECKOJBKO pa3 COCTaB
apOUTPOB pelnaa MnpodJeMy, OCHOBBIBASICh
Ha TOM, YTO KaKOW-TO KOHKPETHBIN IOIXOI,
K KOTOPOMY OHM CKJIOHSIIOTCSI, COOTBETCTBYET
CJIOXUBILIEMYCS B MEXIYHApOIHOM 000pOTe
CIoco0y peryJupoBaHUs 3TOTo Borpoca. YTo
MOATBEPKAAETCS, HApUMep, OMHUM U3 Haubo-
Jiee aBTOPUTETHBIX ICTOYHUKOB lex mercatoria,
K YMCJTY KOTOPBIX B OCJIETHEE BPEMSI BCE Yallle
oTHOCAT [IpMHLMITBI MEXIYHAPOTHBIX KOM-
Mepueckux noropopoB YHUIIPVYA.

S oueHb MO3UTUBHO OTHOWIYChL K lex
mercatoria. I Ha TPOTSKEHUU MHOTHUX JIET ObLT
YJICHOM pa®oyveii IPYIIIbI IO TOATOTOBKE ITPUH-
uunoB YHUJIPYA xak oauH M3 UX aBTOPOB.
VYBepeH, UYTO BO3MOXHOCTM IIPUMEHSTh 3TU
MPUHINANEI OyayT paciimpsiThcss. M B HaleM
3aKOHE O MEXIYHApOJIHOM KOMMEPUYECKOM ap-
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outpaxe, u B Tunmosom 3akone KOHCUTPAJI
CYILIECTBYeT  cClelManabHas  (OpMyIUpOBKa
Ha 3TOT CYeT: «Apbumpaic 0053aH NPUMEHAMb
me HOpMblL NPABA, KOMOPbIE COAACO8AAU CIMOPO-
Hbi». Yl yKazaHMe Ha TaHHbIE HOPMBI HE IIPOCTO
JIMHTBUCTUYECKMI TIpreM. 31eCh CMBICT B TOM,
YTO CHMOPOHbL MO2YM NpedycMompems 8 Kaue-
cmee NPUMEHUMbIX U HOPMbl npaeda, Komopole
makosviMu opmarvro He agasromcea. 1o ecmob
me HOpMbl, KOMOpble He ABAAMCA YACMbI0 Ka-
K020-1U00 HAUUOHANBbHO20 NPABA, A CHOPMYAUPO-
8aHblL 8 MeHCOYHAPOOHBIX UCHOYHUKAX, KOMOpble
HOCAM aKya1bmamueHslil Xxapakmep.

Y eac 60sbioli onbim ebicmynsieHUsl 8 Kauecmee
apbumpa u 8 Mockee no Peznamenmy MKAC, u
8 Cmokzonbme no PeznameHmy SCC. B uem ebl
gudume 0CHO8Hble pas3Au4us 8 paccMompeHuu oesn
8 IMUX UeHmpax - He CMOosIbKO C MOYKU 3peHusi
pasauyuli 8 camux pezaameHmax, CKo/bKo C MoYKu
3peHusi N00x0008?
MexayHapoaHblii apOUTpaxk HMeeT OAMHa-
KOBBI€ TIPUHIUIILI, TA¢ ObI OH HU IIPOXOIWII,
— OH M J0JKeH ObITh TakuM. OJHAKO ecThb
omnpene/eHHbIE  HallMOHAJbHBIE  pa3iuyus,
CBsI3aHHBIC, HAIIPUMED, C UICTOPUUECKUMHU Tpa-
IUIASIMU, C TTOOXOOOM U IOHMMaHWEM TOTO,
YTO TaKOe apOUTpax.

Hanpumep, eciu mbl cpaBHUBaeM MKAC
¢ ApOUTpaXHBIM WHCTUTYTOM ToproBoii ma-
Jgatel CTOKToibMa, TO TaM poJib ceKpeTapuaTa
He Takas 3HauMTeJIbHAasl, Kak B HallleM apOu-
Tpaxke. B MKAC Bcs KoppeCITOHIEHIIUST MeX-
JIy CTOPOHAMU U apOUTPaKHBIM COCTABOM HIET
yepes cekpetapuat. B CTokrojibme, Kak TOIbKO
copMupoBaH cocTaB apOUTPOB, MaTepUabl
nepenatorcsa uM. CekpetapuaT B CTOKroiabMe
HaOJIIoMaeT 3a TeM, YTOObI COOIIOAIUCh BCE
OpraHU3allMOHHbBIC TIpaBUJia pa3doMpaTeIbLCTBA.
CiieuT 3a CPOKaMHM, B TEUEHUE KOTOPBIX TOJIK-
HO OBITh BBIHECEHO penieHue. B ciydyae HeoO-
XOAUMOCTH OH COJEHUCTBYeT apOUTpaxkKHOMY
COCTaBy, UTOOBI HAMTH MOMEIICHUE, TIe OYyayT
MPOXOIUTH 3aceaHusl, TOTOMY UTO, B OTJINYNE
ot MKAC, y SCC Het cnieliMajabHBIX TTOMEIIe-



HUI JUTSI TIpOBeleHMs cayiiaHuii'. JIinst aToro
cocTaB apbuTpaxa, KaKk MpaBWIO, WCTIOIb3YeT
KOH(epeHII-3aJIbl B TOCTUHUIIAX WJIK CIELM-
aJbHBIX JIEJTOBBIX LIEHTPAX.

B Croxronbme OOJbIIYVIO POJb UTpaeT
npenacenaTesab coctaBa apouTpaxa. MM nomkeH
OBITh OTBITHBIN IOPUCT, KOTOPLIN OepeT Ha cedst
M OpraHu3aTopckue (GyHKIMKU. Y HAC OpraHu-
3alIMOHHOE COITPOBOXIEHUE BCEro Mpolecca
OT U 710 BeJIeT cekpeTapuat. B aToM oTHOLIeHUN
CTOKTOJIbBMCKHUI CeKpeTapuaT MEHee 3aMeTeH
Ha CTaaWu caMOro pa30OupartesbcTBa. BMmecrte
C T€M, KOTJa pellIeHUe y>Ke BBIHECEHO, CeKpeTa-
pUaT pacCUMTHIBAET pa3Mep rOHOpPapoB apOu-
TPOB M CyMMBbI BO3MEIIEHUST PACXOI0OB CTOPOH
Ha OCHOBE CYIIECTBYIOIINX MHCTPYKIINM. DTUM
ero (OyHKIIMS, KaK MpaBuIo, UCUEPIIbIBACTCS.

B crokronbMckom apbutpaxe HeET hu-
TYyphl JOKJaduuKa. Y Hac JOKJIaAYuK — 3TO
BO MHOTOM TIpE/ICTaBUTENIb CEKpeTapuara, TaKk
Kak OoJibIIast 10JIs1 OpraHU3allMOHHON padOThI
JIOXXUTCS Ha cekpeTapuaT. B CTokroiabsMe 60J1b-
1asi 4yacTh OpraHM3allMOHHBIX 00s3aHHOCTEM
JIOXKWTCS Ha MpecenaTesis cocTaBa apouTpaxa.

Henb3s ckazaTh, 4TO TaK MPOMCXOAUT T1O-
TOMY, YTO MX CeKpeTapuar maccuBeH. Takas
cxeMa paboThl BBICTpOEHA, YTOOBI OTpaHU-
YUTh MOTOK AOKYMEHTOB, KOTOPBIM MPOXOIUT
yepe3 ceKpeTapuar: MHOTIa ObIBaeT, UTO KOJIM -
YECTBO MaTepUasoB, MPEIOCTaBISIEMbIX CTOPO-
HaMU, UCUYHUCIISETCsI KOpoOKaMu. Y Hac B ITO-
menieHussXx MKAC HakariMBaeTcsi OrpOMHBIN
00beM Oymar — UMEHHO MOTOMY UTO BCSI KOp-
PECIIOHJIEHIIMS TI0 apOUTpaKHOMY ey WAET
yepe3 cekperapuar. UToObl M30exkaTh TaKOTO
3aBajia, s Mor Obl mopekoMeHmoBaTb MKAC
YCTAHOBUTH TIOPSIAOK, MPU KOTOPOM, IOCIe
TOrO Kak c(opMHpOBaH COCTaB apOuTpaxa,
JOKYMEHTBI HaIlpaB/sUIUCh Obl  HEMoCpe.-
CTBEHHO apOWUTpaM (a He IIJIU Yepe3 CeKpeTa-
puat apouTpaxHoro yupexaenus ). Hanmpumep,
ecIu TIpeAcenaTesieM SIBJISICTCS IIBEICKUI aji-
BOKAT — TO TepechuIaTh MaTepuaibl HEMOCPEI-
CTBEHHO eMy B ohMC. A eciv, HallpuMep, Tpei-
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cemareieM OymeT pOCCUICKMIA Tpodeccop,
KakK 51, — TO OTIPABIATL MaTeprajbl B yueOHOE
3aBelicHHe, Tie OH paboTaeT, Wi WHOE YI00-
HOE JUTSI HETO MECTO.

' B Cmokeonvme dhynkyuonupyem Stockholm International Hearing Center (https://sccinstitute.com/our-services/hearings/),
HenocpeocmeeHHo He npuHaosexcawuil, Ho pekomendosannutii SCC. — Ilpum. ped.
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OTCYTCTBUE B NPABE P® AHAJTOTNYHbIX
NMPABOBbIX HOPM U BbIHECEHUE PELLUEHUA
MPOTUB OTBETHUKA-TPAOOOBPA3YIOLLIEIO
NMPEONPUATUNA HE HAPYLLAIOT NMYBJINYHBIU
NMOPAOOK

Homep aena B rocyasapcteeHHoM cyae: A50-2962/2019.

CTopoHbI crnopa:

Esterer WD GmbH (fepmaHnusa) - 3aaBuUTeNb B rocyJapCTBEHHOM CYAE,
UCTeL, B TPETENCKOM CYAE;

AO «AneKkcaHapOBCKUIA MaLLIMHOCTPOUTENbHbIN 3aBoAy» (Poccus) - 3a-
MHTepeCcoBaHHOE JINLLO B rOCYAapCTBEHHOM CyAe, OTBETUUK B TPETEN-
CKOM cyae.

PaspeLwuaBLumnii cnop TpeTemckuii cym,:
TpeTenckuit cyn Toprosoi nanatbl lamMbypra.

MpencTaBuTENU CTOPOH B TPEeTENCKOM cyae: H/a.
Apb6uTpsi: H/n,.

MpepcTaBUTENIN CTOPOH B rOCYJ,apCTBEHHOM cyae:
Esterer WD GmbH: P.A. KapumynnuH.

AO «AnekcaHApOBCKMIN MalLMHOCTPOUTENbHBIN 3aBoAayx: [.0. Bosikos.

Cyabu, BbiHECLLIME peLleHUe B rocyJapCTBEHHOM cye:
MepBas nHcTaHumsa: D.A. YilakoBa.

exnay Esterer WD GmbH (ripopaseir) u mpaBomnpeaiecCTBeHHUKOM

AO «AJNeKCaHAPOBCKUI MallMHOCTPOUTEIbHBIN 3aBOd» (IMOKyTa-

TeJb) ObUT 3aKJTI0UEH I0TOBOP HA U3TOTOBJIEHUE U MOCTAaBKY 000PYI0-

BaHUsI JIECOMUIBHOTO MpeAnpusaTHs. JloroBop coaepxkan apouTpax-

HYI0O OTOBOPKY, KOTOpasi MpeaycMaTpuBajia pacCMOTPEHUE cropa Mo MpaBujiam
TpeTerickoro cyaa ToproBoii manatel [amOypra.

3aBo-MOKYIaTe b HE OIJIaTWJI U3TOTOBJIEHHBIN TOBap, B pe3yJbTaTe 4ero

BO3HUK c1iop. 1o peleHuIo TpeTeiickoro cyaa, ¢ MoKymnaTesi ObUTA B3bICKAHBI




3aJI0JCKEHHOCTh B pa3Mepe 1 MJIH eBpo, MpPOIEH-
Thl B pa3Mepe 186 602,27 eBpo U MPOLEHTHI IO CT.
395 'K P® B nepuon ¢ 14 utons 2017 roga mo neHb
OILTATHI 3aJ0KEHHOCTH.

Hemeuxkas  ¢upma-nipogaBelr  obOpaTuiach
B ApoOutpaxHsiii cyn Ilepmckoro kpasi ¢ 3asiBie-
HUEM O TIPU3HAHUU U MPUBEICHUM B UCIOJHEHUE
peleHust TpeTerckoro cyna. Takke 3asiBUTENb MTPO-
CWJI B3bICKATh CYyJeOHBIE PAaCXOAbl MO MPUBEACHUIO
pelieHust B ucnogHeHue. Cpead HUX 3HAYWIUCH
pacxolbl Ha MPEICTaBUTENS, YCAYTU IOpUCTa ObLIN
ouieHeHbI B 447 240,00 pyOJeii.

ITokymarenb Bo3pa3ui, 4TO POCCUNCKOE 3aK0-
HOJATEJbCTBO HE COAEPXKUT HOPM, MO3BOJISIIOIINX
MpoJaBIly TPeOOBaTh B CYI€OHOM MOPSIAKE B3bICKA-
HUS C TOKyIaTeass CTOMMOCTH W3TOTOBJIIEHHOTO,
HO HE TepelaHHOro €My TOBapa, 10 MOMEHTa €ro
¢aktuyeckoil nepenaun. Hetr B 3akoHe U OCHOBa-
HUM JUTS B3bICKAHUS C TTOKYMaTeNsl CAHKIIMMA 3a He-
BHECEHIE aBaHCOBOTO TIIaTeXa.

ITo MHeHMIO TTOKYNATENS, C y4ETOM OTCYTCTBUS
COOTBETCTBYIOIIIETO PErYJIMPOBAHUS B POCCUCKOM
3aKOHOJATEIbCTBE, MPU3HAHKE U IPUBEICHNE B UC-
MOJIHEHUE PEIIeHMsT HapylIWJIo ObI OCHOBOITOJIAra-
foII1€e MPUHIIAMBI POCCUICKOTO 3aKOHOAATEeIbCTRA.
B cBsI3M ¢ 3TUM HUCITOJTHEHUE PEIIeHUsT TTPOTUBOPE-
yuao Obl TyonmuHoMmy mopsaaky Poccuiickoit Pe-
Jepaliuu, IpearojaraoinemMy 100poCOBECTHOCTh
U PaBEHCTBO CTOPOH, BCTYMAIOIIUX B YACTHBIE OT-
HOIIIEHUSI, a TaKXKe€ COPa3MEPHOCTh MEp TpakKIaH-
CKO-TIPaBOBOII OTBETCTBEHHOCTH BMHOBHOMY Ipa-
BOHApPYIIEHUIO.

B kavecTBe OTAEIBHOTO MOBOAA MpPEACTaBUTE-
1 AJIeKCaHIPOBCKOTO MAIIMHOCTPOUTEIBHOTO 3a-
BOJIa YKa3aJiv, UTO OH SIBJISIETCS IPagoo0pasyroIiuM
MPEATNPUSITUEM.

BriHOC perieHue 1o neny, apOuTPakKHBIN CyI
MepeYrcan OCHOBAaHUS JUIsl OTKa3a B MPU3HAHUU
W TIPUBEJICHUU B UCIIOJHEHUE MHOCTPAHHOIO ap-
outpaxxkHoro pemieHus u3 ct. 244 ATIK P® u ct. V
Hrto-Mopkckoit kousentmu (1958), nan ompene-
JIeHUe TyOJIMYHOMY TIOPSIIKY U HE YCMOTpEJT COOT-
BETCTBUSI JOBOJOB IMOKYIATEsI yKa3aHHBIM OCHO-
BaHUSIM. ApOUTPAKHBIN CY/I OTACIBHO MOAUYCPKHYJI,
YTO OH HE BIIpaBe MepecMaTpuBaTh pellieHre 1o Cy-
1IECTBY U UCCIIEA0BATh MPaBUIBHOCTD MPUMEHEHMUS
HOpM MaTepuasibHOTO TipaBa. Cyja OTMETHJI, YTO CTO-
POHBI, 3aKJII0Yast KOHTPAKT, UCXOIWJIA U3 TTPUHIIUITIA
CBOOOJIBI TOTOBOPA.

Cyn Takxe OLICHUJ CTOMMOCTb IOPUANYECKUX
YCIYT TI0 TIPU3HAHUIO U TIPUMBEICHUIO B UCITOJIHE-
HUe pellleHus TpeTeiickoro cyna B [lepmu u cHU3WI
pasMep pacxoaoB Ha npeactaButess go 120 000,00
pyoJeii.

B ompenenenuu cyna Takas uHdopmaius ot-
CYTCTBYET, HO BO3MOXHO CYJII PYKOBOJCTBOBAJICS II.
20 uHbopMamonHoro nucbMa Ilpesuanyma BAC
P® or 13.08.2004 No 82 m pelnyI MCIOJIB30BaTh
CpelHue CTaBKU pabOThl MEPMCKOTO IOpPUCTa, He-
CMOTpPS Ha TO, YTO TPEACTaBUTEIEM B HACTOSIIEM
Jiesie ObLT MOCKOBCKUIA aIBOKAT, K. 10. H.

NMPUMEHEHNE 3AKOHA 223-®3 U
NCMOJIb3OBAHUE BIOOXKETHbLIX CPEOCTB
HE BJIMAOT HA AEUCTBUTEJ/IBHOCTb

N UCNMOJIHNMOCTb APBUTPAXXHOWU
OIroBOPKW. «<HO 3TO HE TOYHO»

Ilo pesyapraTam mpoBefeHUsT 3aKYIMOYHOMN Tpolie-
Iypel B cooTBeTcTBUM ¢ DenepanibHbIM 3aKOHOM
No223-D3 mexay UCTIOM UM OTBETYMKOM OBLT 3a-
KJTIOUEH JOTOBOp Ha U3TOTOBJIEHUE U MTOCTAaBKY KOJI-
nexkTopoB ACPK (aBTOMaTM3UPOBAHHOU CHUCTEMbI
pagualiOHHOTO KOHTPOJIS) IJIst 3Heproodyioka Ne 2
HoBoBopoHexkckoit ADC-2.

CornacHO OTOBOPY, CyMMa TTPeA0CTaBIECHHBIX
OIOJI)KeTHBIX CPEICTB cocTaBisiyia ©Oojiee 15,7 MIH
pyoueit (6e3 yueta HJIC). B oTHolIeHun gorosopa
TakoKe ObL1a BBeIeHA Mpoleaypa Ka3HauyecKoro co-
MPOBOXKICHUSI.

Hcrenr obpatuiicss B ApOUTpaXkHBIN Cya ropo-
na MockBbl ¢ McKoM (1) o mpu3HaHUU TpeTeHCKoM

MioHb 2019, N26 | 35



CropoHbl cnopa:

NapCTBEHHOM cyae.

TpeTeincKkuit cya corslacHo A0roBopy:

SKCNEePTU3bli».

Ap6uTtpsbi: H/a,.

umsa).

CTaHLUMM).

MepBas nHcTaHumsa: E.A. Abpamosa.

Howmep pena B rocypapcteeHHoM cyge: A40-103037/2018.

000 «CHUNM-ACKPO» (Poccus) - uctel, B rocy4apCTBEHHOM CYAE;
AO «PycaToM ABTOMaTU3NPOBaHHbIE CUCTEMBI YNpaB/eHUs» (Poccus) - OTBETUMK B rocy-

no Bbi6opy nctua: MKAC npu TIM PO unn TpeTtecknin cyn, AN paspeLleHnst SKoHoMUYe-
CKMX CropoB npu YacTHOM yupexkaeHnn «LLeHTp TpeTencKoro peryimpoBaHms 1 NpaBoBoOM

MpeacTaBUTENN CTOPOH B TpeTencKoMm cyae: H/n.

MpepcTaBuTEIM CTOPOH B roCyAapCTBEHHOM cyae:
000 «CHUNM-ACKPO»: B.B. LLInau (nepsas nuctanums), K.C. KysbMuH (nepBas MHCTaH-

AO «PACY»: T.C. EMenbsHoBa (nepsas nHctaHumsa), O.A. pabuyeHKo (nepBas 1 BTopast UH-

CyAbM, BblHECLUME peLUeHUEe B roCyAapCTBEHHOM cyae:

Anennauusa: N.A. Tutosa (NnpeacepatenscTeytownin cyabs), E.B. Boaposa, A.J1. Ppues.

OTOBOPKU HEACHCTBUTEIBLHOM B CBS3M C HEapOUTpa-
0ebHOCTBIO criopa U (2) 0 B3bICKAHUM C OTBETYMKA
CYMMBI OCHOBHOTO 10jra B pasMmepe 18,6 MJIH py-
O1eii, HeycToliKu B pa3zmepe 6osee 900 Thic. pydieil.

ApOuTpaxkHblii cyn ropoma MOCKBBI yKazall,
YTO CHOp apOouTpadesieH, HO Ha OCHOBAaHUU II. 2 CT.
168 'K P® mpu3sHaiz oroBopKy HelAeCTBUTEILHOM,
MOCKOJIbKY JOTOBOpP IpeIiojiaral MCIoJIb30BaHUE
OIOKETHBIX CPENCTB, UTO, IO MHEHUIO Cyaa, Hapy-
maeT myosuuHbIii mopsimok Poccuiickoit denepa-
LIVU.

Wcten o6xanoBan pemeHue. Kak ykazan
aneJUTSIMOHHBINA Cyl, BBIBOA Cyda O HEIEWCTBU-
TEJIbHOCTU (HUYTOXHOCTHM) TPETEHCKOro COrJIallie-
HUS cAelaH B OTCYTCTBUE OJHOTO M3 HEOOXOIUMBIX
9JIEMEHTOB IOPUIWYECKOTO COCTaBa, BXOMISIIETO
B MPEeIMET JOKa3bIBaHUS 110 UCKY, 8 UMEHHO: CYyI0M
HE YCTAHOBJICH 3aKOH MJIM MHOU IPaBOBOM aKT, KO-
TOPOMY HE COOTBETCTBYET TPETEHCKOE COIJIallIeHHE.
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ATICJUIIIMOHHBINA Cyl TTOMYEPKHYJ, YTO CaMo
1o cebe HECOOTBETCTBUE CETKM 3aKOHOIATEIbCTBY
WJIM HapylIeHWe €10 MpaB MyOJIMYHO-TIPaBOBOTO 00-
pa3oBaHMS HE CBUIETECIBCTBYET O TOM, UTO MMEET
MEeCTO HapyllleHue MyOJIMYHbIX MHTepecoB. [Tpume-
HUTEJIBHO K OOCTOSITEILCTBAM CIIOpa, IO MHEHUIO
aneJUISILIMOHHOTO cya, MpuodpeTeHrne odopyaoBa-
HUS 3a CUET OIOKETHBIX CPEJCTB HEe IPUBHOCUT HU-
Kakoi crienuuKu B 00s13aTeJIbCTBEHHBIE OTHOIIIE-
HUS CTOPOH, HE M3MEHSET TpaXkIaHCKO-TTPaBOBOM
MPUPOJIBI CITOPA, MOCKOJIbKY HE SIBJISIETCSI COlepXKa-
TEJbHBIM 3JIEMEHTOM CITOPHOTO MPaBOOTHOIIEHMUS,
CYTb KOTOPOTO OCTAETCsl YACTHOTIPABOBOIA.

Buayumo, 4YTOOBI JIOMOJHUTENBHO YCUJIUTH
CBOIO apryMeHTalMlo, 10 M cpa3y Mocje yKa3aH-
HOTO BBIIIIE 0BOJA B TEKCTE MMOCTAHOBJICHUS aries-
JISUMOHHBINA CyH TPYKABI TTOAYEPKHYJ, YTO €My
HEe TPEeNCTaBIeHO A0Ka3aTeJbCTB, KOTOPbIEe MOTIJIU



Obl TTOATBEPAUTH ACHCTBUTEIBHOE HCIOJb30BAHNUE
OI0KETHBIX CPEICTB JJIs1 peair3aliiy JOTOBOpa.

XOTs aneJIIUMOHHBIN Cy/ cociaics Ha 4. 2 CT.
233 ATIK P® u nndopmanmonHoe nvucbmo [pesu-
nuyma BAC P® ot 26 depans 2013 roma No 156,
OH BCE XK€ He yKaszajJ, YTO Ha TpeAMET COOTBET-
CTBUS MyOJIMYHOMY TTOPSIIKY TOJDKHA MPOBEPSTHCS
He TpeTelicKasi OroBopKa, a pellieHrue TPEeTeCKoro
cyla Mpu OCTlapvBaHUU PEIIEHUsS 0 MECTY apOu-
Tpaxka WIW UCITOJTHEHUE PEIIEHUs TPETeMCKOro cyia
MpU TPU3HAHUY U MPUBEIECHUU B UCIIOJIHEHUE PE-
LIEeHUS.

Pemienue ACI'M 0ObUIO OTMEHEHO, B MCKE
O MIPU3HAHUU HENEVICTBUTEIBHOMN TPETEMCKOM OT0-
BOPKM OBIJIO OTKa3aHO. B octajibHOI YacTu Tpedo-
BaHMSI UCTIA OBbLIA OCTaBJIEHBI 0€3 paCCMOTPEHMUSI.

ITocTaHOBNIEHME Cyaa COOTHOCUTCS C TPABOBOI
MO3UIIMEH, U3JI0KEHHOU B mocTaHOBAeHUH [1pe3n-

nuyma BAC P® ot 3 ampens 2012 . Ne 17043/11
nmo nmeay Ne A41-29131/10: ywactue [myOaudyHO-
ro cyobekTa] B JOTOBOPHBIX IPABOOTHOIIECHMSIX
caMo To cebe He MEHsSIeT UX rpaXIaHCKO-IIpaBoO-
BYIO TIpUPOIY Ha MyOIM4YHO-IIpaBoBYI0. HecmoTps
Ha TO, YTO MOCTAHOBJICHUE SIBJISIETCS MOJIOXUTEIb-
HBIM 7151 TPETEMCKOTo pa30uparebCcTBa, TEM He Me-
Hee, U3 TeKCTa MOCTAaHOBJIICHUS CIEIYeT, YTO MO3U-
Us cyaa SIBJISIETCS HEAOCTaTOYHO OIHO3HAYHOM
MO BOIIPOCY UCMOJb30BaHUSI OIOKETHBIX CPEICTB
IUTST peanu3aly noroBopa. HemocratouHast oqHO-
3HAYHOCTb MOXKET OOBSICHSITHCS, B TOM YHUCJIE, MPO-
TUBOPEUYMBOI CyneOHOM MPaKTUKOM.

HamoMHuM, 4TO B OYepeaHOll pa3 IOXOXUe
BOMPOCHI paccMaTpuBaioTcsl B BepxoBHoM cyne PO
B mese Ne A40-111339/18. I[TocmoTpuM, KakoBa Oy-
JIET MO3UIIMUST KAaCCAalIMOHHOM MHCTAHIIN Y.

3ABNCUMOCTb UCNOJIHEHUA OOITOBOPA

OT NIOCYAAPCTBEHHbLIX OPTAHOB PO U
OCOBbIN BUA MOCTABAAEMOU NMPOAOYKUUN
MOXXET NMPUBECTU K MEPEOLUEHKE NMPEOMETA
AOOroBorPA N K MPU3SHAHUIO HAPYLLUEHUA

MYBJIMHHOI O NMOPAAKA

OOO HIIIT «Mukoc» (mpomasenr) u I'TT ITO «FOx-
HBIII MaIIMHOCTPOUTENIbHBIN 3aBom MMeHU A.M.
MakapoBa» (ITOKyIaTeab) 3akJIOYUIU JOTOBOD
Ha TIOCTaBKY IIPOMYKIIMU, BKJIOUaloIlieil B ceds
KOMILJIEKT KOHCTPYKTOPCKOM TOKYMEHTAIIMU Ha BbI-
Kmouatesb B-3.

JloroBop mpeaycMaTpuBaj, YTO BO3MOXHOCTh
M CPOKM TTOCTAaBKU TOBapa OMPEAesan pe3yabTaThl
BKCMEePTU3, 0053aTeIbHBIX B COOTBETCTBUU C 3a-
KoHojareabcTBoM P®. B kadyecTBe MpUMEHUMOTO
npaBa ObLJIO YKa3aHo MpaBo U YKpauHbl, 1 Poccuu.

OTtnenbHOE BHUMAaHWE B YCJIOBHUSIX JIOrOBOpa
OBLIO yaeNaeHO O0S3aHHOCTSIM CTOPOH 1O O0(OpPM-
JIHUIO TOKYMEHTAIlMM Ha yCTporcTBO. Poccuiickas
denepaibHas clyxkba IO BOEHHO-TEXHUYECKOMY
COTPYIHUYECTBY BbIJaja 3aKJIIOYeHUEe, COIJIaCHO
KOTOPOMY KOMILJIEKT JOKYMEHTAlIMM Ha BBIKJIIOYA-

TeJb B-3 oTHOCWIICS K TIPOAYKILIMY BOCHHOTO Ha3Ha-
YeHUSI.

711 TIOATBEpsKACHUST pa3pellIeHUsT Ha 9KCITOPT
MPoJaBell MPOBOAMI PabOTHI MO IOATBEPKICHMIO
rpuda MpoayKLUN «HEeCEKPETHO», TIOATBEPKIECHHIO
MpaB Ha ITPOAaXy KOMILIEKTa JOKYMEHTALIMU Ha BbI-
KJioyaTeab B-3, moaydyeHUIO 3aKJIOUYeHUs] O BUIE
MPOAYKIMK, O(POPMIIEHHIO ITACITOPTa SKCIIOPTHOTO
oobnuka. Takke nmpogasel] odopaiancs B MuHucrtep-
CTBO TIPOMBIIIEHHOCTH 1 TOoprosiau P® 1o BKIIO-
yeHUIO0 ToBapa B «[lepedyeHb 110 BHIBOBMMBIM TOBa-
pam».

Ilo MHeHUWIO TIpoAAaBIA, OH NPEANPUHSIT BCE
BO3MOXHBIE pabOThI, YTOOBI ITOJYYWUTh paspele-
HUe Ha Tepeaady JOKyMEHTallUM MoKyIaTesto. TeM
He MeHee, B OTCYTCTBHE COOTBETCTBYIOLINX pa3pe-
LIEHUI TOCTaBKa KOMITJIEKTa JOKYMEHTALIMY Ha BbI-
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CtopoHbI criopa:

Ap6uTpsbi: H/a,

MepBas nHctaHums: U.B. BbIKOBCKUX.

Homep aena B rocyaapctBeHHoM cyae: A41-90912/2018.

locynapcTBeHHoe npeanpusaTue NponsBoacTeeHHOe 06beanHeHue «HOXKHbIN
MaLUMHOCTPOUTE/IbHbIN 3aBo, MMeHM A.M. MakapoBa» (YKpaunHa) - 3as9BUTeE b B
rocyapCTBEHHOM CYy/Ee, UCTELL B TPETENCKOM CY/E;

OO0 Hay4Ho-npoussoacTeeHHoe npeanpusatTue «MHkoc» (Poccusa) - 3anHTepecoBaHHoe
JINLLO B FOCYIapCTBEHHOM CyAe, OTBETUYMUK B TPETENCKOM Cyie.

Paspewaswmin cnop Tpetenckuii cya: MKAC npu TT1IM YkpauHbl.

MpeacTaBUTENIN CTOPOH B TPETENCKOM cyae: H/a.

MpepcTaBUTENN CTOPOH B rOCYJ,apCTBEHHOM cyae:
M MO «HO»KHbIM MaLLMHOCTPOUTEbHLIN 3aBoA UMeHM A.M. MakapoBa»: J1.C. KpaBuyeHKo.
OO0 HIMM «UNHKoc»: B.IM. CaukoB (nepsas MHCTaHLMA).

Cyabwm, BbiHECLUME peLleHue B roCyAapCTBEHHOM CyAe:

Kaccaums: H.1HO. lyHaesa (npeacepaTtenscreytowas cyaps), C.B. KpacHosa, J1.B. ®eaynosa.

Kkmouatesb B-3 okazanach HeBo3MoxkHOM. [Tokyma-
TeJb MOCYMTAJ, YTO TMPOJaBel] He MCIOJHWI CBOU
00s13aTebCTBA 10 JOTOBOPY M OOpaTUIICS B TPETeii-
CKUI1 cyf1 ¢ TpeOOBaHUEM O BO3BpaTe BHITLJIAYEHHOTO
aBaHca.

Tperteiickuii cyn, cornacMBIIMCH C JTOBOAAMU
MOKYIIaTessl, 00s3a1 MPoJaBlia BBITUIATUTh MOKYMa-
temo 1,4 MuTH pyoJieit 3a10KeHHOCTH (BO3BpaT He-
KCIOJIb30BAHHOTO JOJDKHUKOM aBaHca), 85,4 ThIC.
py6aeit menu, 98 Toic. pybIeit mrpada u mouru 160
TBIC. PyOJIeit apOUTpakHOTO cOopa.

VYKpauHCKMI 3aBOJ-TIOKYIaTelb OOpaTUiICs
B ApOuTpazkHbiii cyn MOCKOBCKOI 001acTH ¢ 3asiB-
JIEHUEM O TIPU3HAHUU U NMPUBEICHUN B UCTIOJTHEHUE
pemenus. IlponmaBell 3asiBUJI BO3pakKeHUsI U CChI-
JIaJICsl HA TO, YTO, COTJIACHO TEKCTY PelIeHUS TpeTeli-
CKOTO cyzia, apOuTpamMu He YYTeHO, YTO B TIpeaIMeT
JIOTOBOpPa, B TOM UKCJIe, BXOAUIU pabOTHI 1O MpOBe-
JIEHUIO DKCTIEPTU3, 0€3 KOTOPBIX MOCTaBKa MPOaYyK-
LIMM HEBO3MOXHa.
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Cyn mepBOil WHCTAaHIUM TI0 COOCTBEHHON
WHUIMATUBE YCTAHOBWJ HapyIIeHWE ITyOJUYHOTO
nopsinka Poccuiickoit denepaiinul, 4To MOCTYKIAIO
OCHOBaHMEM OTKa3a B MPU3HAHUW W TPUBEACHUU
B wucnosHeHue pemeHus MKAC npu TIIII
YKpauHBblI.

ITo MHeHMIO TOCYyAapCTBEHHOTO Cyaa, MpeaMe-
TOM J0TOBOpa (PaKTUUECKU SIBJISIIOCH O(DOPMIICHUE
JMIOKYMEHTAIlUM ISl TPOAYKIIMM BOEHHOTO Ha3Ha-
YeHUsl, a He TOJIbKO MmocTaBKa Mnpoaykiuu. CooT-
BETCTBEHHO, CYIIECTBOBABIINE MEXIYy CTOPOHAMU
B T€UEHUE JUTUTEILHOTO BPEMEHU OTHOIIIEHUS (hak-
TUYECKU He SIBJISIIOTCS ITPEAMETOM JTOTOBOpa, MO KO-
TOPOMY TPETEHCKUM CyI0M ObLIa B3bICKaHA 33101~
>KEHHOCTb.

ITo MHEeHUIO rOCyIapCTBEHHOTO Cylia, apOUTPHI
HE YWIM U He UCCIIe0BaI BOITPOC HACTYILJIEHUS He-
OJIAaTONIPUSITHBIX MOCJIEACTBUIA TIPU TTOCTaBKE, CBSI-
3aHHBIX C BUAOM MPOAYKIIMHU, 3aBUCUMOCTH UCTIOJI-
HEHUS TOTOBOpa OT TOCYAapCTBEHHBIX OpraHoB PD,



HEOOXOIMMOCTH TTOIYIEHMST SKCIIEPTHU3 U TULCH3N I
Ha BBIBO3 MIPOIYKIINK HA TEPPUTOPHIO YKPAUHEI.

TocymapcTBeHHBIN Cyn OTHEJIBHO OTMETHI,
YTO IIOCTaBJIsieMasl TPOIYKIIVS SIBJISIETCS WHTEN-
JIEKTyaJIbHOM COOCTBEHHOCThIO Ha KOMIIOHEHT pa-
KETHO-KOCMMWYECKOM TEXHUKHU C TMOJHBIM ILIUKJIOM
MPOM3BOACTBA M TIOCJEAYIOIIEH 32KCIuTyaTaluen
0e3 KOHTpPOJIs1 ITpaBooOIagaTesisl, CBOOOAHAS pean-
3alMsi KOTOPOU 3ampelieHa.

C ydyeToM TMEpPEYUCICHHBIX OOCTOSTEILCTB
MpU3HaHUEe W IIPUBEACHME B WCITOJHEHUE pelle-

Huss MKAC nipu TIIIT YkpauHbI TPOTUBOPEUNIIO
ObI TTyoIuuHOMY TopsAaKy P® u Hapyiiano 6b1 00-
IIMe TPUHIMITBI TTpaBa (MPUHIUAI J0OPOCOBECTHO-
CTH W 3aIpeTa 3710yNOoTPeOIeHUS IPABOM).

B urtore cyn mepBoil MHCTaHIIMK OTKa3aJICs UC-
MOJIHUTH peleHne ykpanHckoro MKAC, a 3ateM
3Ty MO3UILIMIO MOIAePXa 1 ApOUTpakHbIA cyn Mo-
CKOBCKOTO OKpyTa.

UCTEL, O4YEHb HE XOTEJ1 PACCMOTPEHUA OEJIA B
XEJIbCUHCKOM MKA - N 3/10YINOTPEBUJ1 NMPABOM

CTopoHbl cropa:

TpeTelcKkum cyp corslacHO OroBopKe:

Ap6uTpsbl: H/a,

bBe3s Bbi130oBa CTOPOH.

Mepsas nHctaHyma: O.N. HukoHosa.

Homep pena B rocyasapcteeHHoM cyge: A40-315816/2018.

OO0 «BekTop» (Poccus) - ucrel, B rocyaapCcTBEHHOM CYAE;
OO0 «MarucTtpanb Tenekom» (Poccms) - OTBETUUK B rOCYAaPCTBEHHOM CY/E.

XeNbCUHCKUI MeXXAyHapoAHbIN KOMMEPYECKUIN apbuTpark npu MexxayHapoaHom accouma-

UMM apbUTPOB KOMMEPYECKMX apOUTPaXKHbIX CYO0B.

MpeacTaBuTEeIN CTOPOH B TPETECKOM cyae: H/a.

npe,ﬂ,CTaBMTeIIM CTOPOH B rocyapCcteBeHHOM cyge:

CY,D,bM, BblHECLUUE pelueHne B rocygapcrteeHHoOM cyge:

Hcteu oopaTuiicss B ApOUTpakHbIH cya ropoaa Mo-
CKBBI C TpeOOBaHMEM O B3bICKAHUU C OTBETUMKa
3aJI0JCKEHHOCTH TT0 JOTOBOPY MOIpsiia B pa3Mepe
77 182,08 pyoss, nenu 22 052,00 pyoss1, mpeactaBu-
Tesbckux pacxoaos 10 000,00 py6eii.

OTBeTUMK XxomaTalicTBOBal 00  oOcCTaBie-
HUM 3asBJIeHUs] 0€3 PacCMOTPEHUST B CBSI3U C TEM,

YTO, COIJIACHO JIOTOBOpY, BCE CIOPHI TOAJIEXAT
PacCMOTPEHHIO B MEXKBEIOMCTBEHHOM apOMTpaxK-
HO-TpEeTECKOM cyne npu MexayHapoaHoil Acco-
LIMALMK TPaXKIaHCKOTO CYIO0MPON3BOICTRA.

Cyn ycTaHOBWII, UTO COTJIAIlIEeHWEM O TpaBo-
MPEeMCTBE B OTHOIICHWU ITIOJJHOMOYMIA IO OCY-
IIECTBJIEHUIO apOUTPaXKHOTO (TpeTeiickoro) pas-
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OB30P CY/1EBHbIX PE LLIEH V1 PO s

OupaTeabCTBA HAa  OCHOBAHMM  apOUTPAXKHOTO
(TpeTeiickoro) corialleHuss WIM apOUTpakKHOM
(TpeTeiickoii) oroBopku ot 1 utoHsa 2018 roma gaH-
HBII CIIOpP TMOJJIEKUT PaCCMOTPEHUIO TTpaBOIpeeM-
HUKOM MeXBEeIOMCTBEHHOIO apOUTpaxkHO-Tpe-
TeiicKkoro cyga npu MexayHapoaHoi Accolaluuu
rpaXkIaHCKOI0 CyJOMpou3BoAcTBa. MM saBiseTcs
XeJIbCUHCKUI  MEXAYHApOAHBI KOMMEPUYECKUA
apouTpax npu MexxayHapoaHOI accolMaluu ap-
OUTPOB KOMMEPUYECKUX apOUTPaAKHBIX CYI0B.

Cyn ocTaBuJ UCKOBOE 3asiBJIeHHE 0e3 paccMo-
TpeHMUs.

JI1000MBITHO, YTO UCTEL MOJAJT Cpa3y HECKOJIb-
KO ITOXOXHMX IPYr Ha JIpyra WCKOBBIX 3asiBICHMI

B ACI'M. Cyn oueHUN Takue OEUCTBUSI KakK 3J10Yy-
noTpedeHue TPaBoOM 1 OTKa3ajl MCTIy B BO3Bpare
TOCITOLIJIMHEI.

Yro g9BUIOCH NPUINHOIM TaKOTO CHUJIBHOTO He-
>KeJJaHMSI UCTLA o0pallaThesl B TPETEMCKUNI Cy CO-
IJIACHO apOUTpaXKHOI OTOBOPKE — MaJIeHbKasl CyM-
Ma cropa, HeOTHO3HaYHasl pernyTalus TPeTeicKoro
cy/la, BBICOKMI PUCK HEMCITOJTHUMOCTH TOCIEIYIO-
mero peueHus cyaa XeabcuHckoro MKA — Hesic-
HO: IeJI0 pacCCMaTPUBAJIOCh B YIIPOIIEHHOM MOPSI-
K€, a Cyll He M3JIOXWJI JOBOJAbI UCTIA HA 3TOT CUET
(ecau OHM UMEJTUCH).

KORELSKIY
IscHUK
ASTAFIEV

KIAP




MEOUA
-

WNA:

MEOMALLMA KAK CMTOCOB APC B POCCUW | AHAJTUTUKA

ALLMEHT CKOPEE XXWB,

U

EM MEPTB? OB30P ANCKYCCUWU

-

O MEOVAUWIN B PAMKAX

VI EXXKEFOHON KOHOEPEHLINIW PAA

Upuna CycnuybiHa

OCTOsSTHME Menuauuu B Poccuu crano on-

Hol u3 ropssuux TeM VI ExeromHoi KoH-

depeHus  ApOuTpaxkHoil Accolualuu,

COCTOSIBIIIEICSI B KOHIIE aripesist. YeTBepTast
ceccusi KOH(epeHIIMU Mpoxoauyia B popMaTe Ko-
POTKHUX OOCYXXIEHUIl ¢ MecT («Oya-0sa-0gailku»)
U 3aBEpIINIACH KapKOW MOJEMUKOM, KOTOPYIO MO-
JleprpoBajia aBTOP HACTOSIIIIEH CTaTbU.

Tema nucKyccuM 3BydYasla IPOBOKAIIMOHHO:
«Menuanuus: TallMEHT CKOpee XXUB, YeM MEPTB?».
baui-onpoc aynutopun nmokasaji, 4YTO HE BCE MpPH-
CYTCTBYIOIIIME BEPSIT, UTO «ITALIUCHT XXMB» U YTO ME-
IHUalMs Kak crmocod paspelreHust cnopoB B Poccun
paboTaeT. Y4aCTHMKY KOH(MEPEHIIUN MOJTYUYNIN BO3-
MOXHOCTb TTOOOIIATHCS € MPAKTUKYIOIIMMU IOpU-
CTaMU-MeIraTopaMu U MOJAEIUTHCS CBOUMU COMHE-
HUSIMU.

B Poccuu Ha ceromHsIIIHNU IeHb HET CBEICHU I
0 KOJIMYECTBE KOH(DIUKTOB, pa3pelieHHbIX ITPU MO0-
MOIIIM MeIualuu. 3aTO Takasi CTaTUCTUKA BEIETCS
B benopyccuu. Elo noaenuics ropuct u3z MuHcKa
Makcum 2KykoB, WieH padoueil rpynibl ApOUTpax-

ropucm, hpoeccuoHabHbIli Meduamop,
c/ywamesb mazucmepckou npozpammel BLLD
NoO NCUX0AHAU3y U bU3HeC-KOHCY/Ibmupo8aHulo,
moOepamop oucKyccuu

Hoil Accouumauuu no Mmeauauuu: «CoriacHo cra-
TUCTUKE DKOHOMUUYECKUX CYJOB, B paMKax Meaua-
LMY U IPUMUPEHUSI pa3peliaeTcs B CpeIHEM OKOJIO
15—20% nen. B manHbIil MOMeHT B bemapycu 1ia-
HUpyeTcs pedopma 3aKOHOIATEILCTBA O MEAMALIUN.
Bo3MoxxHO BBeaeHue 00s3aTeIbHOM Meaualuu
M0 CEeMEWHBIM CIopaM, OJHAKO IMOKa 3Ta WHUIIM-
aTMBa He Halljla JOCTAaTOYHON MOAAEpP>KKHU, B TOM
YUCe cpeau MearuaTopoB. B 11e;10M agBoKaThl y Hac
HE OYeHb XOPOIIO OTHOCATCS K MeAWaLlMU, II0-
CKOJIbKY CUMTAIOT MEIMAaTOPOB KOHKYpeHTaMU (aj-
BOKaTaM IpoOLLe paccMaTpuBaTh CIOpP B Cyle — 3TO
nx Teppuropus). Ho ecth 1 UCKITIOUEHUSI, 0COOEHHO
B CJIOKHBIX JieJiax, IJie HeT 0e3yCJIOBHO MPaBbIX U BU-
HoBaThIX. OOBIYHO KJIMEHTHI YAUBISIOTCS, YTO CITOP
MOXHO PELINTh OBICTPO U BTOpasi CTOPOHA CITOCO0-
Ha JoroBapuBaThes (Bce-Taku AePUUUT OOILIEHUS
B OTCYTCTBME MeAuaTopa 3TOMY MPEIMSATCTBYIOT).
VIuBngOTCSI U TOMY, UTO MEIMATOP HE KOHCYJb-
TUPYET CTOPOHBI U HE MPUHUMAET pellleHre 3a HUX
(cka3bIBaeTcsl MPUBBIYHOE MpPEACTaBIeHUE O Jeil-
CTBUSIX aIBOKATA U CYIbU)».
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HNpuna IlyranoBa, mnpocdeccHOHANbHBINA Me-
nuatop u npenogasatenb AHO «IlleHTp Meauaunu
U MpaBa», YOeXKAeHa, YTO «MallMeHT XuB». MpuHa
rnojeauaach puMepaMu yCHELIHbIX KeCOB Meau-
alu KOMMEpPUYECKHUX CITOPOB, a TAKXKe MaJIOU3BECT-
HBIM IS YYaCTHUKOB KOH(EpPEeHIIUU OITbITOM Me-
JUALIMU B coLMalibHOM cepe: «MupoBas mpakTuka
MOKa3bIBAET, YTO MeAUALIUS 0COOeHHO 3 dDeKTUBHA
B TPYAOBBIX U CEMEHHBIX KOH(MJIUKTAX, 0COOEHHO
€CJIM 3aTPOHYTHl MHTEPEChl HECOBEPIIECHHOJETHUX
nereit. ITpakTuyecku Bce TpaHCTPAHUYHBIE CITOPbI
0 MOXMIEHUM JeTeit B pamkax [aarckoit KOHBeHLIUU
paccMaTpUBalOTCS C MpUBJACYECHUEM MEIUaTOPOB.
Bce 0Gosbliie MeX3THUUYECKHUX KOH(MIMKTOB pery-
JIUPYIOTCS MpU TToMolIM 3THoMearnauuu. B Poccun
CO3[al0TCS U AEHCTBYIOT CIYKObI IIIKOJIbHOW Meau-
anmu B pamkax Konunenuum passutus 1o 2020 roga
ceTu clyxk0 Menuanuu. BorpocaMu pa3BuTus 3Toit
cdepnl y Hac 3aHUMaeTcs PenepasbHbIii MHCTUTYT
Mmenuanuu, B MITIITY Ha dakynsreTe opuadye-
CKOWl TICMXOJOTUM co3maHa Kadenpa «Meauanus
B couMalibHOi cdepe», padboraeT HalmoHanbHas
opranuzanus meauatopon, AHO «HayuyHo-meToau-
YeCKMI LIECHTP MeINALIMH U TIpaBa», a TAaKxKe MHOXKe-
CTBO IPYTUX OpPTaHU3ALUIA».

HMurepnpetupysa cioBa IlyramoBoit, MOXHO
cKazaThb, YTO MaLMEHT «I0JaeT MPU3HAKU KU3HU»,
— HO Kak MalMeHTy ObICTpee MOWTHU Ha MOMNpaBKy?
B Hactosee Bpemst B Poccun mpopoirkaeTcst 00-
CyXJIeHUe MOIPABOK B 3aKOHOAATEILCTBO O MEAU-
aiuu. Cepreit Mopo3oB, opuct Beiten Burkhardt
U 4jeH paboueil rpynmbl ApOUTpakHOU Accolu-
alyu Mo MeAuauuy, OTMeTUJ HauboJjiee BaxKHbIE
U3 Ha3peBIIMX M3MeHeHUIi: «Bo-TmepBbIX, HEOOX0-
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numo 3akperuieHne B AINK, I'TIK u ®epepanbHoM
3akoHe «O0 aJbTepHATUBHON MpOILEaype Yperyan-
POBaHUS CITOPOB C y4aCTHEM ITOCPEIHUKA (ITPOLISIY-
pe Meauauumn)» o0s13aTeIbHOM CUJIbl MEAUATUBHOMN
oroBopku. CorjlacHO aKTyaJIbHOM pefaKIIny 3aKOHa
0 MeAualyK, MeIraTUBHAasl OrOBOpKa 00sI3aTeIbHa
JUI cyAa WU TpeTelCcKOTo cyaa «3a UCKIIOUeHUEM
clly4yasi, eCJIi OAHOUW U3 CTOPOH HEOOXOAUMO, TI0 ee
MHEHUIO, 3alIMTUTh CBOM IpaBa». J|pyruM HOBOBBE-
JICHUEM SIBJISIETCST 3aKpeIICHUE B IMPOILICCCYaIbHOM
3aKOHOJATEILCTBE MEXaHMW3Ma OCTaBJICHMUSI MCKa
0e3 pacCMOTpPEHMSI IO aHAJIOTUM C apOUTPaKHBIM
cornmamenneM. 1o 3asBIeHMIO CTOPOHBI Cya OyaeT
00513aH OCTaBUTh MCK 0€3 pACCMOTPEHMUS, 32 UCKITIO-
YeHNEM CJIydyaeB, KOrJa MeIUaTUBHOE COTIJIAlIeHUE
HeIeiCTBUTEILHO, YTPATUJIO CWIY WJIM HE MOXKET
OBITh MCIOJHEHO. BO3MOXHBIM TIOCJIE TIPUHSIITUS
COOTBETCTBYIOLIEro (efaepaabHOrO 3aKOHa CTaHET
TAaKKe BBITIOJIHEHME OOHMM JIMLIOM (DYHKUMIA ap-
Outpa M Memuaropa Mo Tpoueaype arb-med-arb
(B 3TOM ciyyae Meavalust MOXKET ObITh IIpUMEHEHA
B JII000I1 MOMEHT PacCMOTPEHUS JIejia TPeTeHCKIM
cyaom). OaHOM U3 caMbIX JUCKYCCUMOHHBIX OCTaeT-
Csl HOBeJIJIa B TPOILIeCCYaTbHOM 3aKOHOMIATEIbCTBE
00 MCITIOJIHUTEJIBHON cHJIe HOTapMaJbHO 3aBEpeH-
HOTO MEAMATUBHOTO COIVIAIIEHMs, ITOCKOJIbKY OHa
MOXKET IMPUBECTH K PA3INYHBIM 3JI0YIIOTPEOICHUSIM
— CXOXKHM C TeMH, KOTOPbIE UMEJI MECTO 0 pedop-
MBI apouTtpazka B Poccun. Menuauus MoxkeT ObITh
HCITOJIb30BaHa HEeTO0OpPOCOBECTHBIMU yJaCTHUKA-
MU obOoporta Wit (GOPMUPOBAHUST MCKYCCTBEHHOM
3aJ0/KEHHOCTU U ee MOCJeAyIolleil Jeraau3ainumn
(X TIpuMepy, ITyTeM BKJIIOUEHUS B peecTp TpeboBa-
HU KpeAUTOPOB TP OAHKPOTCTBE)».
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ITo muenuio Haraneu Taiinaenko-Illep, une-
Ha Kosuterum mnocpemHUKOB B TPUMHUPUTEIbHBIX
npoueaypax npu TIIIT P®, npodeccuoHanbHOro
Mmeauaropa u apobutpa MKAC, «mauueHT moiaer
Ha MOIPaBKy», €CAU IOPUCTHI OyAyT MOOJMXE MO-
3HAKOMSITCS C MeAualeil U moayJyaT HeoOXoIMMble
HaBbIKM: «CJIOXHO OTPUIIATh, YTO MPU MOATOTOBKE
CTYJIEHTOB IOPUANYECKUX CHEIMaTbHOCTEN OCHOB-
HOE BpeMsl YIEseTCsl COCTSI3aTeIbHBIM IPOIIeay-
paM pas3pelleHus CIopoB, a MePEeroBOPHbIE TEXHO-
JIOTUU He u3ydaloTcs. B pesyibraTe momaBisioliee
OOJIBILIMHCTBO IOPUCTOB HE MMEET JIMYHOTO OTbITa
yJyacTusi B MeIMalluy, YyBCTBYET ceOs1 B Hell Hey-
BEpEHHO, HE 3Hasl, Yero oXuaaTb U KakK IpaMOTHO
COMPOBOIMUTL KJIWMEHTa B TeperoBopax. IlpakTu-
Ka TIOKa3bIBAET, YTO PEUIAIOIIyI0 pPOJIb B BBIOODE
crocoba paspelleHusi Cropa UrpaeT ero MpuBbIU-
HOCTb JUTS IOpHCTa W TMpaBoOBasl cuja pe3yJbrara
111 kareHTa. FOpucThl 3a4acTyio ¢ HeTOBEpUEM OT-
HOCITCSI K Meauainmu». HaTanbsl Takke pacckasa-
na, uto B BABT Meauaiiyst BXOIUT B 00s13aTEJIbHBIN
Kypc 00y4eHUSI TS CTYI€HTOB-IOPUCTOB.

Mexny ydacTHUKaMM KOH(hEpEeHIIMN BO3HUK-
Jla TUCKYCCHUSI O TOM, CTOUT JIU (popMaan30oBaTh
MpoLeaypy Meaualuu W Tpodeccuio Meauaropa,
MBITaTbCSI MX <«3aperyjupoBaTb». C HMHTEPECHBIM
KOMMeHTapueM BbIcTynn PoMan 3bIKOB, reHepaib-
HBII cekpeTapb ApOuTpaxHoii Accoruamuu. Ilo
€ro MHEHMIO0, eciv Meaualius B Poccuu craHeT mo-
MyJISIPHOM, y TocyAapcTBa HEMPEMEHHO BO3HUKHET
co01a3H B3SITh €€ Moj O0JbIINI KOHTPOJIb, KaK 3TO
MPOU3OIILIO C apOUTPAKEM.

JelicTBUTENIbHO, Ha 3aKOHOJATEIbHOM YPOBHE
MeIMalusi CTAHOBUTCSI Bce OOJIbIIIe MOX0Xa Ha ap-
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ouTpax, a apouTpaxx — Ha cya. Mbl BUAUM TEHIEH-
M0 K [OpUAM3AlMU ajJbTePHATUBHBIX CIIOCOOOB
paspenieHus cropoB. B yem ke Torma ux anabTep-
HATUBHOCTH? ODTOT BOIPOC OCTAETCS OTKPBITHIM.
H7s 1opuanyeckoro cooOIlecTBa Takxke HE COBCEM
TMOHSITHO, YTO CTOPOHBI TTOJIYYalOT B pE3yJIbTaTe Me-
nuauuu. Pazymeercsl, Ha JOKYMEHTaJIbHOM YPOBHE
OHM TOJTy4aloT MeAuaTUBHOE coriaimeHue. OnHako
MOJAMUCAaHHOE MEIUATUBHOE COTJIallleHe HE MOoKa-
3aTeab 9 (HEKTUBHOCTU MPOLEAYpPhl — COMMKEHUE
MO3UIIUI CTOPOH 1 pa3pelieHue KOH(MINKTa MOXET
OBITh BaXKHEE.

Jmutpuii CaMuryuiMH, YIpasisioldi mapTHep
AnsokaTtckoro 6opo RBL u uien paboueil rpym-
bl ApouTpaxkHoit Accoumalu 1Mo MeIualiu, Tak
MPOKOMMEHTUPOBAI TPUHLIMIT WCYEpPIaHUsT KOH-
(ukra: «[Touemy MBI pa3BUBaeM MPAKTUKY MEIU-
armu? [ToyeMy MBI JOJDKHBI TIpeJiaraTh KIMEHTaM
3TOT BapuaHT? JleJjo B TOM, YTO YAOBJIETBOPEH-
HOCTb KJIME€HTA B pe3y/IbTaTe MeAruallii MOXET ObITh
BO MHOTO pa3 BBIIIIE, YEM MOCJe Cyaa Uianu apOuTpa-
ka. Eciu cTOpoHBI MO-HaCTOSIIIEMY TPUMUPUIUCH
rnocJie MpoIeaypbl, TO KOHMIUKT UCUEpIlaH U €ro
MPOJOJDKEHNE MaJloBepOsSITHO. BhIHeceHUe pelie-
HUS CYIOM HE TOBOPUT O pa3pelieHuH KOH(INUKTA.
Cyn nuib onpeaesisieT, Ybu TpeOoBaHUS Oyay Mpu-
HYAUTEIBHO YIOBIETBOPEHBI B paMKaX KOHKPETHBIX
O0OCTOSITEJIBCTB JieJla U COOTBETCTBYIOIIMX A0Ka3a-
TeJAbCTB. HO KOH(MIMKT 3a4acTylo OCTaeTCsI».

IlonBonst WTOrM HAUCKYCCMU TI0 MeIWalluu
B pamkax VI ExeronHoit koHbepeHmu PAA, Mox-
HO CKa3aTh, YTO I0PUANYECKOE COODIIIECTBO €IIe He-
JIOCTaTOYHO 3HAKOMO C MeIMallMell Kak CImocodboMm
pazpenieHus cropoB. IloneMuka TakKe MokKasa-
Jla, YTO alBOKAThl HAUMHAIOT BUJIETh B MeaMaTOpax
MOTEHIIMAJBHBIX KOHKYPEHTOB. ECTb MHOXECTBO
OTKPBITBIX BOITPOCOB 10 TIpolieaype, ee aPheKTuB-
HOCTH JUIsI CTOPOH U MpoeCCUOHATBHON POJIu Me-
JnuaTopa.

s pa3pelieHus 3TUX MPoOJeM co3aaHa Ho-
Bas paboyasi rpyrnmna ApOUTpaxkHOW Accoluauuu
no Menuauuu. IlpuriamraemM KoJuier MPUCOEIU-
HUTHCS K HE!
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MEOUALNA

E. H. UeaHosa

K. N. H., 0oueHm Kageopbl KOHpAUKMOA02UU
U pykosooumesib cAyncbbl KOHCYsibmuposaHusi u meouauuu Cl16[Y,

meouamop Topzos8o-npombiisieHHoU nanamsl CaHkm-llemepbypaa

Mepguaumsa Kak cnoco6b
a/IbTEPHAaTUBHOIO
pa3peLleHus cnopoB

KaXXIIbIM TOJOM MeIuallusl 3aBOCBHIBACT
Bce Oojiee mpouHble mo3uiuu B Poccum
B pa3HbIX chepax padOThl ¢ KOH(MIMKTOM.
Poct nmonynsipHocT! Meaualuy 1 10BEpuUst
K Hell ompenessieTcsl TpeXkae BCEro ee MperuMyllie-
CTBaMM I10 CPaBHEHUIO C IPYTUMM TTOAXOAMU U ME-
TomaMu ympaBieHus KoHdpaukTamu. CyliecTByeT
MHOXECTBO OIpeAeICHUI Meaalliu, TeEM He MeHee
TMOYTHU BO BCEX BBIACSIOTCS TPU OCHOBHBIE COCTAB-
JISTIOIIIME:
* MeaualuMs Kak Mpoleaypa s paspelie-
HUSI KOH(JUKTOB, OoTpakeHHas B Deme-
panbHOM 3aKoHe Ne 193;
* MenMalus KakK TIePEroBOPHBIN TPOIIECC
MEXIy CTOPOHAMU;
* Meauaius Kak MeToja paboThl ¢ KOH(MJIMK-
TOM MPU yIacCTUU MeIuaTopa — HeuTpasib-
HOTro U 0eCIpUCTPaCTHOIO JIULIA.

Takum o0pa3oM, MeaUaALMI0 MOXHO OIpeje-
JINTh KaK cnocobd paspeuleHus KOHGAUKMOE u npobaem
C NOMOUBbIO NEPe2080opP08 MedcOy CHIOPOHAMU C yHacCmU-
eM HellmpaavbHo2o nocpednuka. Menuauus SIBIASIETCS
ruoKoit, HepopMaTbHOU MPOLIEAYPOI, OPUEHTUPO-
BaHHOM TIpeXAe BCEro Ha HEIOPUANUECKUE aCTIEKThI
KOHMIUKTA, HO He TTPOTUBOpeYalleil 3aKOHY.

Hepenko MOXHO ycibllllaTh MHEHUE, YTO Me-
WAl UMEET CKOPee MCUXOJOTMUECKYI0 TTIPUPOIY
U IpremjeMa TOJbKO B CeMEHO, OBITOBOI, MeX-
JIMYHOCTHOW U Jpyrux cdepax, rie degaoBeyeckue

44 | Arbitration.ru

OTHOIIICHUST SIBJISIIOTCS JTOMUHUPYIOIIEH COCTaB-
Jsmonneit KoHQIMKTOB. OQHAKO MUpPOBAst M OTeUe-
CTBEHHAsl TIpaKTUKa CBUIETEILCTBYET O JPYIOM.
B wactHOCTHM, 1 KOMMEpYECKHE CITOPHI, M CUTYyalllH,
e MEeXIy CTOPOHAMU HET IJINTEIbHOM NCTOPUH OT-
HOIIIEHWI W He TMPEIITojiaracTcs UxX MpoJoJLKeHNUE,
TaKXe OKa3bIBAIOTCSI 00JIACThIO MPUJIOKEHUS MEIM -
aTUBHOI TeXHOJIoruu. Jaxke Korjga mpeaMeT criopa
MOKET OBITH YPeTyJUpOBaH IOPUINYECKH, Meaua-
LIMST 9acTO TO3BOJISIET CTOPOHAM IIPUITHU K Oojee
BBITOTHOMY JIJISI HUX PEILICHHUIO.

PasBuTue megmnaumm

Hcropus npaktryeckoit Mmeauanuu B Poccum
HacuuThiBaeT noutu 30 JeT, U Hayajlach OHa C Je-
SITEILHOCTU TIeTepOyprckux meauatopoB. B 1990-
X ToJlaX OHM YXe aKTMBHO paboTaju, B TOM YUCIIe
Y4acTBOBAJIM B pa3pelieHUU KOHMIUKTOB IMPpU aK-
LIMOHWPOBAHUMN psifia Tpeanpusituii. JlocTrkeHue
JIOTOBOPEHHOCTEM, YIOBICTBOPSIOIINX M COTPYI-
HUKOB, U aIMUHUCTPAIIMIO, TTIO3BOJIUIO 3TUM Tpe-
MPUSITUAM M30eXKaTh pa3Bajia, COXpaHUTL padoune
MecTa U He JOMYCTUTh XKEeCTKHX CIOCO0O0B paszzeiia
umytiecta. C 2008 roga npu nmoaaepxkke cyneoHo-
ro jJemnapramMeHTa Hadajach peryjisspHas MpakTHhKa
Menuauuu B cygax CaHkr-IletepOypra.

Ho mmpokoe pacnpocTpaHeHue Meauaius
MOJyYMsia B CTpaHe mo3xke, rnmocjie npunatus Pene-
panbHoro 3akoHa ot 27 utosg 2010 roga Ne 193-®3
«O0 anbTepHATUBHON TIPOLIEAYype YPeTYIUPOBaAHUS
CIIOPOB € y4yacTHMeM TocpeaHuKa (Tpoleaype Me-
Avalun)» — KCTaTH, TPOIECC pachpOCTpaHEHUSs
MeIuallMi BO MHOTHUX €BPOIEMCKMX CTpaHax Ha-



yajcs MPUMEPHO B TO K€ BpeMs. 3aKOH IMpPUBEI
K OKMBJICHUIO MEAMALIMOHHOM MPAaKTUKU B Pa3ind-
HbIX cepax. Ceituac Bo MHOTMX permoHax Poccuu
MeIMaToOphl aKTMBHO pabOTAalOT Kak B cydaX, Tak
M BO BHECYIEOHBIX WHCTAHIMSIX. YCIEIIHO pac-
CMaTpUBAIOTCS CIyvyau pasjiesia UMYIIecTBa U Orle-
KU HaJ JIeTbMU TIPU Pa3Bojie, COCEACKUE, TPYAOBBIC
KOH(MDIUKTBI, TIpoOJeMbl TIpU pasaesie HacJaeAcTBa,
BHYTPUKOPIIOPATUBHBIE UM  MEXKOPIIOPaTUBHbBIC
crnopbl, KOH(JIUKTB B 00pa3oBaTeJbHOI cdepe
(TIpexke Bcero B IIKOJIaX) U MHOTHUE IPYTHeE.

Meauatopsl paboTaloT B Pa3TUYHBIX OpraHU3a-
LIUSIX MJTWM MMEIOT YaCTHYI0 MpakTUKy. Kak mpaBuiio,
MeIWalus SIBISETCS JUIIb OMHUM W3 BUIOB UX JIEsI-
TEJIbHOCTH, OJHAKO BCE Yallle BCTpeYaloTcs Cliydyau,
KOTa Meaualus CTAaHOBUTCSI OCHOBHOM TTpodecch-
OHAJIBHOM AeSTEIHLHOCTBIO CIIeMAINCTOB. B HacTo-
siee BpeMsi B MHTepHEeTe MOXHO HalTh okosio 500
OpraHu3aIunii, KOTOpbIe 3apErMCTPUPOBAHBI KaK 3a-
HuMarolmecs Meauauueii. OHU pacnpoCTpaHEHBI
1o Bceit Poccuu, 3a MCKiTIoueHMEM HECKOJbKUX Pe-
TMOHOB'. MeHbIIle BCero Meauallvsl MpeacTaBieHa
Ha JlanbHeM BocToke.

MpuHUMNbI MeanaLun

ITpeumyiectBa Meauamyu, €€ BbICOKasT -
(beKTUBHOCTh B 3aKJIIOUEHUU U COOJIIOJEHUM CO-
[JIallIeHU I MEeXIy CTOpPOHAMU OCHOBBIBAIOTCS Ha €€
0a30BbIX MpUHIIMMAX. PazHble aBTOPHI (hopMyIUpy-
IOT UX 0000IIEHHO WU IUddepeHLIMPOBAaHHO, KO-
JIMYECTBO MPUHIIMIIOB BapbUPYETCS OT TPEX 10 JBE-
HaauaTty. B Hallleit ctpaHe Beien 3a 1meTepoyprcKoi
LIKOJION MIPUHSITO BBIIEJISITh YEThIPEe 0a30BbIX MPUH-
LIUITa MEIUALU: HEUTPAJIbHOCTD, TOOPOBOJIBHOCTD,
KOH(UACHIIMATbHOCTD, PABEHCTBO.

CaMpblil TIepBbId M (DyHIaMEHTAJIBHBINA MPUH-
LIUIT MEeAWalliK, BBIHECEHHBI B €€ OIpejesieHUeE,
— HellmpanbHOCcMb, OECTIPUCTPACTHOCTh MEAUATOPA.
MMeHHO HEHWTpaJbHOCTh TaeT MeIUaTopy BO3MOX-
HOCTb COXpPaHSATb IIMPOKOE BHUIEHUE IPOOIEMBI
U TIOMOTaTh CTOPOHAM TBOPYECKMW MOIXOIUTH K €e
pelieHuto. HelTpaabHOCTh IMO3BOJSIET MeIMaTo-
py He TTOAIaBaThCS AMOIMOHATBHBIM MCKaXXKEHUSIM

BOCIIPUSITAS W MBILIJICHUsI, ITPOTUBOCTOSIThH 3MO-
LVOHAJIbHBIM BBITIAaM W MaHUMIYJISIIIASIM CTOPOH,
3 HEKTUBHO PYKOBOAUTDH MPOLIECCOM MEPEroBOPOB
MEXIY CIIOPSIIINMU CTOPOHAMMU.

Hepenko HeHTpaabHOCTh TPAKTYeTCSI Y3KO —
KaK YMCTO TeXHWYecKas (MaTepualibHas WIN Ipy-
rasi 3aBUCMMOCTb, 3aBeoMasi 3aMHTEPECOBAHHOCTD
BOIpeaeJeHHOM UCX01e KOH(MIUKTA U TIP. ) UJIU OIMO-
LMOHAJIbHAsl KaTeropus, MMeollas OTHOIICHUE
JINIIb K B3aMMOOTHOIIEHHUSIM MeIUaTopa U CTOPOH.
OnHako He MeHee BaXKHOU SIBJISIETCST ColepKaTeb-
Hasi HEUTPAJTbHOCTh MEAMATOPa, HEBMEIIATEIILCTBO
B CYIIECTBO CITOpa, YMEHHUE BO3IepXKaTbCs OT CO-
BETOB, PEKOMEHIAIIWI, TTPOAaBIMBaHUS PELICHUS,
KOTOpOE caMOMY MeIMaTOPy KaxKeTCsl HAaWTy4YIINM.
D¢ GEeKTUBHOCT, MEAMALIUU BBILLIE, €CIU Y CTOPOH
€CTh YBEPEHHOCTh B OECIIPUCTPACTHOCTU MeIMaTo-
pa, 3TO YKpPEIJIsieT UX AOBepre K MPOLEeaype B 1ie-
JIOM.

Jlobposoabhocms KaK TPUHIWN MeAUALlUA
HE OrpaHWYMBAETCSI HOOPOBOJBHOCTHIO ITPUXO-
Ja CTOPOH [UISI ydacTusl B IpoOLeaype Meauamun
¥ BO3MOXHOCTBIO €€ TIpeKpalleHNsT 10 MHULMATHBE
JII0OOro M3 yYaCTHUKOB. Bo MHOIMX cTpaHax cylie-
CTBYeT oOsI3aTesibHasi MeIuallnsl, YTO, Ha IIepBBIi
B3IVISIA, IIPOTMBOPEUYUT TPEeOOBAHUIO OTCYTCTBHS
NPUHYXKIEHUS K ydJacTuio B Memuauuu. OmHaKo
3TO TIPOTHUBOPEUHNE JINIIb KaXKyIIeecs: CTOPOHBI TaM
00s13aHbI MOMIPOOOBATh MEAUALIMIO, HO HE 00sI3aHbI
OrpaHUYMBATBCS €10, OHU MOTYT B JII00OE BpeMs
BEPHYThCS K CyAeOHOMY WM MHOMY CHOCOOY pa3-
pelreHus cnopa. fopazno 6osee BaXKHBIM aclIeKTOM
JTIOOPOBOILHOCTH SIBJISIETCS TO, UYTO B MEIUAIIIU BCE
MPOUCXOAUT C COMJIacusi CTOPOH, MO JOTOBOPEH-
HOCTU ¢ HUMU. HU oavH M3 ITyHKTOB COTJIAIIEHMS
HE MOXET OBITh HaBSI3aH MEIMaTOPOM, IIPUHSIT
MOJ NaBjieHWeM, 0e3 MOJHOLEHHOU MPOBEPKU €ro
KEJIATCTbHOCTH, PEATMCTUYHOCTH M OIMHAKOBOTO
MOHUMAHUS CTOPOHAMH.

IlpuHumn paeencmea cmopor TOApa3yMeBa-
€T, YTO MeauaTop 00si3aH 00eCTeYnuTh BCEM ydacT-
HUKaM paBHbIE BO3MOXKHOCTH IJISI BBICKAa3bIBAHMS
CBOEIl TOUKM 3peHUS, MOTUBOB, ITO3UIUM, OTCTAN-
BaHMSI CBOMX MHTEPECOB, BHIIBMIKEHUS U 00CYKIe-

"' B 5mo uucno He 6KAIYeHA WKONbHAS Meduauuﬂ, Komopas ¢OpMa/le0 6 6ude KoMHam npumupernus u Meduauuu doadcHa
npucymcmeoeamsos 60 6cex WKoaax. Peanvho pa60mafou4ux UIKO/IbHBbIX C/zym6Me0uaL4uu eopa300 MeHblle, HO yauce celiuac ux

He MeHee mblCA4U.
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HUS NPEeIIOXEHUI U ydacTusl B (popMyaMpOBaHUS
¢UHATBLHOTO MEeIMALIMOHHOIO coriameHus . Takum
00pa3oM, BCe 3TU OCHOBBI BEACHUS MeAUALIMU Tec-
HO CBSI3aHbI U SIBJISIIOTCS TapaHTaMU AU CTBUTEIbHO
3 GhEeKTUBHOTO Tpoliecca JOCTUKEHUS] CTOPOHAMU
B3aMMOBBIT'OJHOTO COTJIAIIEHUS.

CeMeMHasa Meanaums

Cdepa nmpumMeHeHUsT MeAMALIMM BCE OOJbIIIE
paciupsieTcsl; HarmpuMep, B TOCIEIHUE TOAbl OHA
pacrnpocTpaHuiach U Ha MeauuuHy. Ha ceromHsii-
HUi1 neHb B Poccuu Hanbosiee moryasipHa ceMeliHast
Meaualusl, Tpexae Bcero Meaualus Mpu pa3Boje.
[TpunMHBI TaKOTO IIOJIOXKEHMSI TOHSTHBI: Pa3BO-
JIHBIE JiejIa YacTO OYeHb 3aTSKHbIE, SMOLIMOHAIBHO
TSDKEJIbIe, He OCOOEHHO BBITOJHBIE UISI IOPUCTOB.
Kak mnucan JleB Toscroil, Kaxmass HecyacTJuBas
CeMbsl HeCYacTJINBa MO-CBOEMY, M HUKAKOE 3aKOHO-
JATEILCTBO HE MOXKET MPEAYCMOTPETh BCE HIOAHCHI
CEMEMHOM ApaMBbl.

Jns GOoNBIIMHCTBA JIIOAEH (B TOM YUCTE U Cy-
Jieii) OYEBUIHO, HATIPUMED, YTO «IIOJETUThL» JETEH,
JIOTOBOPUTBHCA O B3aUMOJACHCTBUM POAUTENCH IMO-
cJie pacTopKeHMsl Opaka YUCTO IOPUANYCCKU BPSII
JI1 Bo3MOkHO. CyneOHoe peleHrne He rapaHTUpyeT
OTIly U €r0 POJACTBEHHUKAM PeaIbHO BO3MOXHO-
CTU BUJAETHCS ¢ peOCHKOM, €Clii MaTh (a B Hallei
cTpaHe JeTeil, KaK IMpaBUJIO, OCTaBJISIOT MaTepu)
3TOro He Xo4deT. ITONBITKM MCIpPaBUTL CUTYAIIAIO
C yyacTHeM Cy/IeOHOTO TTpUCcTaBa TOXe BPSII U MPU-
HECYT pajocTh yuyacTHUKaM BcTpeuu. Cyrnpyru pe-
IIAI0T CBOM SMOIMOHAIIBHBIC W TIPOYME MPOOIEMBbI
3a cyeT pebeHKa, YacTo UCKPEHHE CUMTasl, YTO BCe
9TO IJIs ero Onara.

B Poccum o4yeHb CIIOXKHO pelIaeTcss U BOIPOC
00 anumeHTax. Jlaxke eciu cymnpyr BecbMma obecrie-
YEHHBIN YeJI0BeK, ero oUIIraabHbIe JOXOAbI YACTO
MM3epHBI. B Moeil nmpakTrke HeMalo ciydaeB, KOT-
Jla TI0 JOTOBOPEHHOCTU CYMPYT ObUT FOTOB IJIaTUTh
Ha pedbeHka 75—150 ThIc. py0. B Mecsll, HO cymnpyra
ObL1a He corjlacHa. TunmuuyHoe OoObsSICHEHUE, 3ByUYa-
1ee B pa3roBope ¢ Menuatopom: «Bbl He TIpeacTaB-
JIsieTe, CKOJIbKO y Hero aeHer!» Ee, KoHeuHO, MOXHO
MOHATh, HO B pe3yJbraTe 1o CyJAeOHOMY pEelIeHUIO
ObIBIIas >XeHa moJiydaeT 8—10 ThIC. €XeMeCsSJHO,
U BOIHA pa3ropaeTcs ¢ HoBoM cuitoii. Cyrpyr B Ta-
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KHUX CJIydasiX 00bIYHO 3asiBisieT: «OHa y MeHs HU KO-
MeKU He IMOJIYUUT, 1 TOTOB OOECIEYMBATh TOJILKO
pebeHka». [l Meaualuu 31ech 0OJIbIIOE TToIe Je-
SITEJIbHOCTH.

Hepenko y cynpyroB ecTb JOM, TOCTPOEHHBIN
C YYETOM BcCeX MOTpeOHOCTel 4jieHOB cembu. Jle-
JINTh €0 KpaiiHe CJI0XHO, TaK KaK y OBIBIIMX MYKa
U 3KEHbI pa3Hble B3MISAbI Ha BKJIAJ KaXKI0TO U3 HUX
B MaTepuagbHOe OJlaronojydre. AHAJIOTMYHO CKJIa-
NIbIBaE€TCA CUTyallMsl TpM pasfesie HacJeCcTBa.
B coBpeMeHHBIX YCIIOBUSIX Y CYIIPYTOB HEPEIKO €CTh
1 COBMECTHDIN OM3HEC — U 3TO MOXKET CTAaTh JOPOXK-
KOl B OM3HEC-Meaualnio B apOUTpaXkHOM CyJie.

Meauauuns B

HpEﬂ,ﬂpMHMMaTEHbCKOVI

chepe

Bo MHOruMx crpaHax Mupa Meauaius yxe Im-
POKO TIPUMEHSIETCSI B KOMMEPUECKHMX CIopax, Ofi-
HaKO B POCCUICKOI MPaKTUKe eCTh HeMaso (HakTo-
POB KaK CTIIOCOOCTBYIOIINX, TaK W MPETISITCTBYIOIINX
Pa3BUTUIO MHCTUTYTA MeIUAllMd B apOUTPaKHOM
cyne. 31ech BaXHO MOJTYYUTh 00JIee CYLIECTBEHHYIO
MOIIEPKKY TOCYIapcTBa M YCOBEPIICHCTBOBATb
3akoH 0 Meauanuu. OO 3TOM roBOPSIT ¢ MOMEHTA
BBIXOJIa 3aKOHA: CYIIECTBYIOT TUCKYCCUOHHBIE TTPO-
eKThI BBEIEHUsI 00s13aTeIbHON Meaualuu, paccMa-
TpUBAETCS Mesl BHEAPEHUS TPUMUPUTETBHBIX ITPO-
uenyp B cyne. [lmaHupyeTcs KOppeKTHpOBKa psiia
TTOJIOKEHUI CYIIECTBYIOIETO 3aKOHA O MeIUAallUK
B IJIaHE CHSITUS Psiia OTPAaHUYEHUIT — Harpumep,
OyzeT pa3penieHo MPUMEHSITh MeIUaIIO B KOJUIEK-
TUBHBIX TPYIOBBIX CIIOpax U 1Ip.

B nocnennue necaruneTvst GOIbIIMHCTBO OU3-
HeC-KOHMIMKTOB IMEPEXOIUT B ITIOCKOCTh CYIeOHBIX
CTIOPOB, KOJIMUECTBO KOTOPBIX B CTPAHE MHOTOKPAT-
HO BO3pocjio. TUMUYHBIMU MPUIMHAMU CYIeOHBIX
CTIOPOB B OM3HeEce SIBJISIIOTCS M3HAYAIbHOE OTCYT-
CTBME WM HEYETKOCTh KOHTPAKTOB;, WX pa3HOe
MMOHMMaHWE CTOPOHAMU; HEYeTKMe WIM Hepeau-
CTUYHBIE KPUTEPUM OLIEHKU PE3YJIBTATOB JJIOTOBOPA;
cTaHmapTHasi ¢oopMa JOTOBOPOB, HE YUMUTHIBAIOIIAS
HIOAHCOB peaiibHOM cutyanmu. Kpome Toro, mo-
TyT OBITh MPOTUBOPEYUMSI, CYIIECTBOBABILNE MEXIY
MapTHEpaMM W He pa3pelleHHbIe 0 3aKTIOUeHUs
CIIEJIKU; OIIyIIeHWEe HEeCMpaBeIJIMBOCTU TIPU pac-



NpeaesieHu PUCKOB; pa3HOOOpa3HbIe JIMUHOCTHBIC
U CUTyaTHBHBIE (DaKTOPbI, ITPOBOLIMPYIOIINE TOCT-
KOH(MIUKT, U T.A. IloBbllIeHHAss KOH(MIUKTHOCTb
MpeANTPUHUMATETLCKOMN ACATETLHOCTU U CBSI3aHHAS
C Hell HEOOXOAMMOCTh ITOCTOSTHHOTO pacxXojia pecyp-
COB JICCTBYET ITPOTUB CAMOTO OM3HecA.

CynebHoe pa3doMpaTebCcTBO, HECOMHEHHO,
JIy4ie, 4eM KPUMMHAJIbHBIC CIOCOOBI DPeIleHUs
BompocoB. Ho u iopuanyeckuii SI3bIK HECOBEP-
IIEHeH — MHOTJAa OH HE COOTBETCTBYET HE TOJBLKO
SI3BIKY TICMXOJIOTMUECKOMY, SI3bIKY B3aMMOOTHOIIIE-
HUI, HO U SKOHOMUYECKOMY M HE CHUMAET OO0Jb-
IIMHCTBO MPOTUBOpeYUii. Pe3ynsraToM cTaHOBSITCS
arneJIsILIMOHHbIC, KACCAIIMOHHBIC U APYTHE XKaTOObI
ctopoH. KoHMAUKT He pa3pelnaeTcs, a ckopee 000-
CTpsIETCS B pe3yJibTaTe CyeOHOTo pa30rparTebCcTBa,
Jlake eCIM pelleHue CyAbW KJIaAeT CIOopy KOHEIl.
Hanpumep, ¢opmanbHbie BBIIUIATHI 110 BO3MEIIE-
HUIO 3aJI0JDKEHHOCTH B MUHUMAJIBbHO TpeOyeMoM
10 3aKOHY pa3Mepe, pacTsATuBasiCh Ha JOJTHUE TOMbI,
CTAHOBSITCS SKOHOMUYECKHN OECCMBICCHHBIMMU.

KonnyecTBo MCKOB B apOUTpakHOM Cyle He-
pPeIKO BO3pacTaeT ¢ KaXIbIM CIyIIaHWeM, a cdepa
KOH(MIMKTa B X0/e CyAcOHOTO Mpoliecca HeroMep-
HO paciupsieTcs. McmoaHeHue pellieHus He rapaH-
TUPOBAHO JaXe TPU TIOMOIIM CIIYKObI CyAeOHBIX
npuctaBoB. CIOXHOCTU C peajusalueil cyneOHo-
ro pelieHusl eCcTh BO BcexX cTpaHax, B Poccum uct-
1Bl CTAJIKMBAIOTCSI C 3TOM MpoOJeMOli OYeHb Ya-
cro. HanmpuMep, 0aHKPOTCTBO U TMepepernucTparus
(UPM-ITOTKHUKOB HEPEIKO TTO3BOJISIOT UM YXOIUTD
OT MaTepraJbHOM OTBETCTBEHHOCTH.

TakuMm oOpa3zom, Meaualusl JaeT OU3HECYy HO-
Bble BO3MOXHOCTM. [lapTHepbl MOTYT MpOBECTU
3¢ deKTUBHBIE KOMMEPUYECKHUE TEePEroBOPhbI € T0-
MOIIIbIO OECHpPUCTPACTHOTO CHEIMATUCTa BMECTO
¢opManbHOTO mpolecca U adCTPaKTHOIO IOPUIU-
yeckoro pemreHust. Kak mpoduiakTuka Oymaylidx
OCJIOXKHEHUU XOPOIIIo 3apeKOMEHIOBAIO ce0s yJa-
cTHe MearaTopa Mpu 3aKJII0YeHUH corameHunii. Ha
CEerONHSIIHUI JeHb 3Ta MPaKTUKa — KOHTpaKTHast
MeIHnalusi — OCOOEHHO pacIpoCTpaHeHa B MEXIY-
HApOIHBIX OTHOIICHUSIX POCCUMCKUX OM3HECMEHOB,
TeM 0Oojiee UYTO 3apyOexXHbIe e0BbIE IapTHEPHI
HUMEIOT OOJIbIIIE TOBEPHUS K MPOLIEAYPE MEAUALINN.

Hng  Hammx OWM3HECMEHOB HeMaJloBaXKHO,
YTO MeAualusl 00ecreurBaeT CTOpoHaM KOH()U-

JEHLIMAIbHOCTb PACCMOTPEHUST BOIPOCa, pelieHUst
B TMpoliecce MPUHUMAIOTCS CAMUMU CTOPOHAMM,
YTO CHOCOOCTBYET CO3JaHUI0 aTtMocdepbl 0e30-
MacHOCTU U JA0Bepus B Meperosopax. B mpoienype
MpeIyCMOTPEHbl WHAWBUIyalIbHBIE Oeceabl MeIu-
aTropa ¢ KaXJIbIM M3 YYaCTHUKOB B CJy4ae HE00XO-
JUMOCTH, U OHU OOeCIeurBaIOTCs IBOMHONM KOH-
¢UIeHIMATBLHOCTBIO. ¥ CTOPOH €CTh BO3MOXHOCTb
KOHTPOJUPOBATh TMPOLECC U Pe3yabTaT Meaualuu
— B OTJIMYME OT HEMpeAcKa3yeMoro CyaeOHOro pe-
IICHUSI.

HedopmanbHas mnpoueaypa Meadaluyd JaeT
CTOPOHAM BO3MOXHOCTb CBOOOJHO BbICKA3aThCH,
BBIPa3UTh CBOE MHEHME, YETO OHU HE MOTYT CAeIaTh
B cyde. ¥ MeauaTopa ecTb BpeMsl YU BO3MOXKHOCTb
MoAPOOHO BBISICHUTH UHTEPECHI CTOPOH, D0Jiee TOTO
— TIOMOYb TIOHSATH UX. B 00CyxXaeHue BKIIIOYAIOT-
cs BaxKHbIe HEIOpUINYECKME W HeMaTepHaJlbHbIC
ACIIEKTHI, TaK KaK MpeaMeT McKa He TTOKPHIBAET BCIO
CJIOXKHOCTB MPOOJIeM MeXIy MpeArpUHUMATEISIMMU.
CTOpOHBI MOTYT MTOCMOTPETh Ha MpobJieMy IIupe,
YBUIEThH AOIOJHUTEIbHBIE PECYPCHI 1 32 CUET 3TOTO
HAWTH BBIXOJ U3 KaXKYIIErocs TYITHKA.

Kak mpaBuno, pe3yabraToM Meaualuu siBJis-
eTcsl YJydyllleHWEe OTHOILIEHUM MeXAy CTOpOHaAMU
M COXpaHEeHMe AeJI0BOil pernyTraluu. B ciaydyae pas-
pbIBa OTHOIIEHMSI OKa3bIBAIOTCSI 3aKOHYCHHBIMMU,
TO €CTb CHMMAEeTCSl PUCK MECTU CTOPOH APYT Apy-
ry. ITockoJIbKY mapTHEPHI CAMOCTOSTEIBHO 3aKII0-
YalT CorjalleHue, KOTOPOE CUMTAIOT BBITOAHBIM
I ce0s1, 9TO CTAaHOBUTCS 3aJI0TOM €rO BbIMOJIHE-
HUS, U IOpUANYECKOE 3aKpeIUIeHUe JUIIb MoAIep-
SKUBAET Pe3yJIBTaT, a He SIBIISICTCS JOMWHHMPYIOIINM
daxTopom.

Llenn n 3apaum Meauaumum

JocTrkeHne corjalleHus MeXAy CTOpPOHaMU
HE eIMHCTBEHHBIN MOKa3aTesb YCIEITHOCTH MeIu-
auvu. Menuatop MOXET CTaBUTh Tepesl cCOO0M pas-
JINYHBIE e
* JOCTMXXEHHWE COTIJIAlIeHWsT IO TIpeKpalle-
HUIO KOHKPETHOTO cropa (Hampumep, OT-
3bIB MCKa, 3aKJIFOYEHUE MUPOBOTO COTJia-
IIeHUS);

*  yperyjJiMpoBaHUe KOHMIUKTA XOTSI
ObI Ha YPOBHE TO3ULINIA;
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* paspelleHre KOH(DJIMKTa Ha YPOBHE JIexXKa-

11X B €T0 OCHOBE MHTEPECOB CTOPOH;

* TpaHchopMalusl BUIEHUS CTOPOHAMU CYy-

1LIECTBYIOIIETO KOH(IUKTA;
*  TpaHchopMalus B3aMMOOTHOIIIEHUI MeX-
Iy CTOPOHAMMU;

*  yIydllleHUE TMOHUMaHUS npoOIeMbI
U €€ TIPUYMH, MOBbIIIEHNE 00BEKTUBHOCTH
U PEATMCTUYHOCTH CTOPOH B BOCHPUSTUU
U OLIEHKE TTPOUCXOISIIETO;

*  TIpUIaHUE CTOpOHaAM YBEPEHHOCTHU
B MX BO3MOXHOCTU pa3peliuTh MpooaeMy
U TPU3HAHUWE IpaBa IpYyr Apyra Ha coo-
CTBEHHOE MHEHWUE, MepeoprueHTaIUs CTO-
POH Ha COBMECTHYIO 60pB0Y ¢ TpoOJIeMOiA.

B Hameit mpakTuke ObLTIO HEMaJO CIIydaes,
KOTJla CTOPOHBI, HE JOTOBOPUBIIKECS BO BPEMS Me-
MHUalK, Ha CIAEAYIOIIUIA TeHb MPUXOIUIN K MUPO-
BOMY COIJIAIIIEHUIO B CYJ/I€ B PE3yJIbTaTE OCMBICICHUS
TOTO, YTO MPOUCXOAMIIO BO BpeMsI pabOTHI C y4aCTU-
eM MenuaTtopa. bojee mmpokoe BuaeHHE Ieaei
U 3aJa4 MeIMaTOpOM CITOCOOCTBYeT TpaHchopMa-
IIMA YCTAaHOBOK, KOMMYHUWKATUBHBIX TPUBBHIYEK,
MOBBIIIEHUIO OTBETCTBEHHOCTU, YTO OOECITeUnBaET
MpoGWIaAKTUKY KOH(MJIUKTOB U JAET CTOPOHAM BO3-
MOXXHOCTb KOHCTPYKTUBHO CIPABISATHCS C OYAyIIN-
MU pa3HOTIACUSIMMU.

B pasHbIx mIKoJax MeIualny Aej1aeTcsl aKIeHT
Ha TeX WJIM WHBIX MMoKa3aTelsX pe3yJIbTaTUBHOCTH.
OgHu MeauaTopbl OTHAIOT MPEeAroYTeHUE HOPUIU-
YeCKMM HOpPMaM OLIEHKU W TOJKOBAHMSI MTPOMCXO-
JISIIIero, a Apyrrue padboTaroT Mpexae BCEro ¢ cyob-
E€KTUBHBIMU TTapaMeTpaMM CUTYyalluM, TpU3HaBas
MpaBo YeJoBeKa MMETh COOCTBEHHOE MHEHUE, MO-
CKOJIbKY 0€3 BHMMaHHUS K 3TUM acleKTaM peIIuThb
Bompoc HeBOo3MOxHo. I[Ipu 3TOM mpUHUMaeTCH,
YTO COIJIAIlIEHWE HE MOXKET MPOTUBOPEUUTH CYIIIE-
CTBYIOILIEMY 3aKOHO/IATEJIbCTBY.

Kak moka3piBaloT TpPOBEJECHHBIE HAaMM WC-
clieloOBaHUsI, HET XXECTKOU CBI3U MexXAy cdepoit
MPUMEHEHUs MeAWallui U €€ TPEAITOYTUTETbHBIM
ctiwiieM. B To ke Bpems CYLIECTBYET TEHACHIIWS
K MCIIOJIb30BAaHUIO OIpPEeIeHHBIX (hopM pabOTHI
CO CTOPOHAMU B 3aBUCUMOCTU OT JJIUTEIbHOCTHU
1 3HAYUMMOCTM OTHOIIEHUI MEXIy HUMU U JPYTUX
acrnekToB KoHdukTa. Ho Menuatins moaHa HeoXu-
JMTaHHOCTEeU. bhIBaeT, yTo B OM3HEC-ciyyae, KOTOPbI
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BBIIJISIIUT CYTy0O pallMOHAJIbHBIM U KOMMEPUYECKU
OPUEHTHPOBAHHBIM, MOTYT BBISIBUTBCS HE IIPOCTO
SMOIIMOHAJbHBIC aCIEeKThl, HO U CEMEWHbIC OTHO-
IIeHUsT yYacTHUKOB. Hampumep, B KOHIIe THS Ha-
NMpsCKEHHOUW 00phOBI 3a pasnesl OM3Heca MeauaTop
OOHapyXWJI, YTO €ro CTOPOHBI — CYIPYIH, MPOCTO
C pa3HbIMU amMuIusaMu. Ml ymoayaau oHU 00 3TOM
COBEpIIIeHHO He ciyyaiiHo. HoBas wmH@opmarus
pagvKaJbHO M3MEHWJIA JIEJ10 U METOABI U TToKa3ana,
MoYeMy YCWIMSI MeAuaTopa 0 CUX MOp He yBeHYa-
JINCh yCIexoM. To, 9TO CTOPOHBI MOCBATWIA Me-
IraTopa B CBOIO TallHY, CBUIETEILCTBOBAIO O TOM,
YTO OHM HAaKOHEI] PEIIUIM HAavyaTh TOTOBApUBATHCS
MO-HACTOSIILIEMY.

Buabl MeauaLmm ceroaHs

CoBpeMeHHasl poccuiickass Meaualusi MHO-
rojuka u HeogHopoaHa. Ilo koauuecmay meduamo-
P08 MOXHO BBIACTUTL Meduayuio ¢ y1acmuem 00H020
nocpeoHuka U komeduayuro — TIPOLIETYPY C yJacTh-
eM JIByX U Ooyiee mocpeaHukoB. Ilo KoanyecTBy
CTOPOH MeIualvs MOXeT OBbIThb JIBYCTOPOHHEN
¥ MHOTOCTOPOHHEH. [IBe CTOPOHBI TUIIOC MEIUAaTop
— MMWHUMAJIBHBIIA HAa0Op YYaCTHHUKOB MeEIUAllWM.
YcoxHeHue Mpu yBEJIMYEHUU KOJMYECTBAa CTOPOH
MPOMCXOIUT He B apu(MeTUUECKOI 1 1axkKe HEPEIKO
HE B FeOMETPUYECKON TTPOTrpeccuu, a 1Mo IKCIMOHEH-
Te. Bo3HuKaeT HEOOXOAMMOCTh TpeaBAPUTEIbHOM
paboThl CO CTOpPOHAMHU M MOATPYINaMu CTOPOH,
yueTa CJIOXKHBIX CUCTEMHBIX OTHOILIEHWI U TIp.

Ilo omnowenuto k cydy ¢ mouku 3peHus Imana
paccmomperus deaa MeAWALUS IEJIUTCS HA docyded-
HYH0, npeonpuHumMaemyto 8 xode cyo0ebH020 paccmo-
mpeHus U nocaecyoedryro. BMelaTeabcTBO Me11MaTo-
pa Ha paHHUX CTaIMIX MTO3BOJISIET PEIIUTH BOITPOCHI
Ha 0JJaronpusITHOM (DOHE 10 MOJYYSHUSI CTOPOHAMU
HETaTUBHOTO OIbITA CYI€OHOIO MPOTUBOCTOSIHUSI.
YacTto uMeHHO oOpallleHUE B CyJ CTAHOBUTCS YOe 11 -
TEJbHBIM apryMEHTOM U TOBOAOM JIJIsl OOpallieHus
K MeauaTopy. B To ke BpeMs1 paboTa ¢ 000CTpUBIIN-
MUCS B pe3yJibTaTe CyeOHbIX OaTaanii ciydassMu 3a-
TPYAHUTEIbHA 13-3a (DOPMUPOBAHUS Y CTOPOH 00-
pasa Bpara v 00JIbIIOTO KOJIMYECTBA B3AUMHBIX O0UT
110 MOBOIY BpaxKJAeOHbBIX CJIOB U ACHCTBUIA.

Menuanusi B CyneOHBIX CiydasiX SIBISIETCS
MPUHLUMITHAIBHO BaXHBIM PECYPCOM €€ pPaclpo-



cTpaHeHus U pa3BuTus. KonmdecTBo cyneOHBIX CIIO-
POB OYEHbB BEJIMKO U PACTET C KaXKIbIM TOJIOM, CY/IbI
Meperpy>keHbl, CPOKM PACCMOTPEHUs el YacTo
MPOTUBOPEYAT SKOHOMMUECKUM U JPYTUM UHTEPE-
caM CTOPOH, Cy/ie0HOe pelIeHUEe HEPEIKO SBIISIETCS
HEOKOHYATEIbHBIM WX He ucroiHsgeTcsa. Hanmnune
HUIIW JUISE Pa3BUTUS MEAUALMU OYEBUIHO, XOTS
€CTb MHOTO TPUYMH, 3aTPYAHSIOMIMX WU 3aMel-
JISIIOIIMX 9TO pa3BUTHE. B MUpOBOI MpakTHKe Me-
JIUaIus B Cyle SBISETCS OAHUM M3 HauboJjee pac-
MPOCTPAaHEHHBIX CMOCOOOB pa3pelleHust He MPOCTO
CIOPOB, HO KOH(JIMKTOB, MOPOXKIAIOIINX U TIOAH -
THIBAIOIIMX TTPOTUBOCTOSIHUE U JIEXKAIMX Ha OoJiee
IJTyOOKOM YpOBHE B3aIMOJIEHCTBUST CTOPOH.

Kak moka3bIBaeT MpakTHKa, B TOM YUCJIe B Ha-
el cTpaHe, OJAroNMpUATHBIA OIBIT MPUMEHEHUS
MeauallMyi B CyAaX CIIOCOOCTBYET pacIpoCTpaHe-
HUI0 MHOOpPMAIIMKU O TaKOW BO3MOXHOCTH pa3pe-
LIEHUST KOH(MJIMKTOB, POCTY AOBEpUSI K HEll B 00-
IIECTBE W MPABOBOM COOOIIECTBE U paclIupsieT ee
HCTIOJIb30BAHUE B APYTMX O0JACTIX YeJTOBEYECKOTO
B3aUMOJICVICTBUS.

B Poccuu cyiiectByeT oynas Menuanus (Tpa-
MUIIMOHHAS WY YEJTHOUHAS ), 04HO-3A04HAA C AYOUO-
8U3YANbHbIM KOHMaKmoMm (HallpuMep, B pexXrMe UH-
TepHET-KOHMEPEHIINA 10 CKaiimy), ayduomeduayus,
a TakKe Meduayus no nepenucke — 1o JIEKTPOHHON
rmoyte, 0e3 BU3yaJIbHOTO KOHTAKTa. YUMUTHIBAsI pas-
Mepbl CTpaHbl, Takue (Gopmbl pabOTH MeauaTopa
BeCbMa MEePCIIEKTUBHBI.

Ha ceropnsiiHuii 1eHb MeTUAIsSI MOXET TTPO-
BOJUTBCSI N0 UHUYUAMUBEe 00HOU UAU 00eux CMOpPOH,
no Hey3aKoHeHHOMY HanpasieHuro (HarpuMep, pyKo-
BOJICTBA WJIU CYIAbM), O peKomeHOayuu 3HAKOMBIX
U Tp.; o0s13aTebHOM Menuanu HeT. HecomHeHHoO,
HACTOSITEJIbHO PEKOMEHAOBaHHAS WU OOJIUTraTop-
Has Menualvs MOXET IOHayaldy BbI3BaTb COIPO-
TUBJICHWE CTOPOH, HaMepeHHe (POPMaJIbHO «OTMe-
TUTBCSI» B MEIMAIIMN, KOTOPOE MEANATOPY MPUIETCS
npeonojeBatb. C Apyroit CTOPOHbI, peKOMEH 1AL
CyIbW WIM APYroro aBTOPUTETHOTO JIMIIA MOXET
OBITh 2(h(PEKTUBHBIM MOTUBATOPOM CTOPOH, a MHO-
raa TIOMPOCTY MCTOYHUKOM HHpopMmamu. Kpo-
M€ TOTO, BHEITHEe HampaBjieHWe HE JaeT CTOPOHE,
TepBOii 00paTUBIIIEHCS 3a TTOMOIILIO K MEAUATODPY,
OLLYTUTDb ce0s1 6osiee caaboi, YHUXKEHHOM.

e M EJVIALINIA B POCCUN | AHATTUTUKA

Mpodeccusa meguatopa

Menuaiust npeabsBasIeT O4eHb BHICOKUE Tpe-
0oBaHMS K JUYHOCTH MEIMATOpa, YPOBHIO €ro Bia-
JeHUST Mpo(ecCUOHaTbHBIMU HaBbIKAMU, YMEHUIO
OLIEHUTh CUTYallMI0O U BLIOpATh aaeKBaTHBIE CIIO-
coOBI BMeEIIATEIbCTBA. MeauaTop JOKEeH BIaJAeTh
crelM@PUIecKuM METOAUYECKUM WHCTPYMEHTapH-
eM. O0yuyeHue Menuanuy B Poccun Takxke 4pe3BbI-
YaiiHO PACIIMPUIOCH U aKTUBU3UPOBAIOCH IOCHE
2010 roma. B GonpIIMHCTBE cilydaeB 0a30BbIN Kypc
Meauaunn cooTBeTcTByeT 120-4yacoBoii mporpaMmme.
K coxaneHuto, KoJu4ecTBO OOYYEHHBIX MEAUATO-
POB MHOTOKPATHO TPEBBIIIAET YMCIO MPAKTUKYIO-
KX, DTO OOBICHSETCA HEAOCTATOYHON pa3BUTO-
CTBIO PBIHKA MEIMAIIMU, & UHOTJA U HETOCTaTOYHO
BBICOKHM YPOBHEM TMOJTOTOBKMU.

O0yueHre MeauallMM HEBO3MOXHO 0e3 oTpa-
OOTKM TEXHOJOTUM C peaibHbIMU KineHTamMu. Hu
XOPOIIIO MoJJaHHAas TeOPHsl, HU YIPaXKHEHUS U yueO-
Hble MeJualuu caMMu To cebe He chOpMUPYIOT
Yy HAUMHAIOIIUX MEINATOPOB TOCTATOYHBI YPOBEHb
KBaqu(UKAUMM U YBEPEHHOCTU B cebe. Menuaiu-
OHHasl TpaKTHKa TOKa He CTOJb IIMPOKA, YTOOBI
00ecreuynTh ToJIe I COBEPIICHCTBOBAHUS HABBI-
KOB, TIOJIyU€HHBIX CTYACHTAMU B XOZ¢ 00yUEHUS Me-
VAU,

OnHUM M3 CIOCOOOB TIOBBILIEHUS YPOBHS
KBaTUGUKAIIMA MEIUaTOPOB SIBJSETCS KIMHUYE-
cKas MOAroToBKa crenuanuctoB. [lepBas B cTpaHe
KJIMHUKA MeAualuu, paboTaiolias ¢ peajlbHbIMU
knueHTamu, «Ciayx06a KOHQMIMKTOJOTMYECKOTO
KOHCYJIETUPOBAaHUS W MeAualluu», ObLIa co3maHa
Ha 6a3e Kadenpbl koHbauKTog0orun Cankr-ITetep-
Oyprckoro rocygapcTBeHHoro yHusepcurtera B 2010
romy, ¥ ceroaHs Ha ee cueTy 6osee 800 paccMOTpeH-
HBIX CTyJaeB.

MactepcTBO MenraTopa npernojaraeT yMeHue
ONpenessiTh MearuabeTbHOCTh Cilydyasi, TMOKO TOf-
CTpauBaTbcs K HEMY, BBIOMpPaTh METOAUYECKUI MH-
CTPYMEHTapuii 1 CBOOOIHO BAAIETh TEXHUYECKUMU
BO3MOXHOCTSIMU pa3pelieHus] KOHMIUKTA MEXIy
CTOpPOHAMU. DTU YMEHMS TMO3BOJSIOT MEAMATOpy
BBICTPaMBaTh peaTUCTUIHbIC OXKUIAHUS, MAKCUMU-
3UPOBaTh BO3MOXKHOCTU MEAMALIMU U MUHUMU3UPO-
BaTh €€ OTPaHUYCHUS.
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Menmnaumst cBsg3aHa ¢ pabOTOM C  JIIOIb-
MM, TIpUYEM C KOH(MIMKTYIOIIMMU, W3HAYaIbHO
HE HACTPOEHHBIMM Ha B3aMMOBBITOJIHOE pellle-
Hue mpobjembl. KOHOIUKT MposIBIsSIET HE caMble
MPUSITHBIE 0OCOOEHHOCTH JIIOJE 1 HaKayIsIeT aTMOC-
depy, 4TO NperbIBIsSeT MOBBIIIEHHBIE TPEOOBAHUS
K YPOBHIO MacTepCTBa CIICLIMAINCTA. YCBOCHHBIC
B XOJ¢ OOYy4YeHMSI 3HAHUSI MEeINATOpy IPUXOIUTCS
MPUMEHSITh HEe B CIIOKOWHON akageMHUyecKoil 00-
CTAHOBKE, a B YCJIIOBUSIX, TIPUOJIMKEHHBIX K 0OEBBIM,
IM03TOMY 0a30Bble HABBIKM JIOJKHBI OBITh OTIIJIMA-
(oBaHBI 0 aBTOMAaTH3Ma.

Cpenu npodeccroHaloB CYIIECTBYIOT pa3HbIe
TOYKHU 3PEHUS 110 TTIOBOIY TOI'0, HACKOJIBKO TIIy00-
KO MeIMaTop JOJDKEH pa3oupaTbcs B TOM cdepe,
0 KOTOpPO#l MIET peub B criope cTopoH. EcTh MHe-
HUE, YTO TEXHOJIOTMS MeIMallli YHUBEpCajbHA,
a nHGOPMAIINIO TIPEAOCTaBIT CTOPOHBI; OTCYTCTBUE
3HAHUI TTOMOXET MeINaTOPy COXPAaHUThb HENTpalb-
HOCTb, M30eXaThb IIperyOeKIeHUI, TUPEKTUBHOCTH.
B Hameit ctpaHe 0Oojiee pacIpocTpaHeHa ITO3M-
LS, 4TO IJIT MeIraTopa BaKHBI 0a30BbIe 3HAHUS
B ompeneicHHOI cdepe. X oTCcyTcTBUE HE MO3BO-
JINT 3a7aTh HEOOXOAMMbIE BOIIPOCHI, IIOYYBCTBOBATh
HEPEATUCTUYHOCTL (OPMHUPYEMOT'O COIJIAllICHUSI,
BBISIBUTH OITACHOCTH, MaHUITYJISIIINM, 3aBOE€BATh 10O~
Bepue CTOPOH.

JMCKYCCUOHHBIM SIBJISIETCSI TakKKe BOIIPOC
0 HEOOXOIMMOCTH Y3KOM crielinaan3alud MearuaTo-
pa It TOTO, YTOOBI OH MOT CTaTh BHICOKOKJIACCHBIM
cneunanucroM. OmHAKO, HA MO# B3I, MHOTHE
cdepbl poIcTBeHHBI. HampuMep, ombIT ceMeiHOM
MeIHaliy [IOMOTaeT B paboTe CO IIKOJIbHBIMU, IIPO-
U3BOJCTBEHHBIMU U IPYTUMM CITOPAMM, MEIUATOPHI
YacTO COYETAalOT 3TU BUALI JesTenabHOCTH. Kpo-
M€ TOTO, y3Kasl CIIeLIMaJIn3ais MOXET ITPUBOIUTH
K OOEOHEHUIO METOIMYECKOTO WHCTpyMEHTapusl,
(GopMHUPOBAHUIO CTEPEOTUIIOB, TPOMECCUOHATTEHO-
MY BBITOPAHUIO U T.1I.

B Harreit ctpaHe 1oka 4To akTyaJleH U BOIIPOC
oIulaThl paboThl MeIMaTopa, OCOOEHHO B CYyIeOHBIX
caydasix. B 3akoHe ecTh HESICHOCTb C OTHECEHUEM
MeIMalny K pa3psiay YCIyT, OHA He SIBJISIeTCS TIpe-
IMPUHUMATENIbCKON AesiTeIbHOCThI0. M3-3a 3TO-
ro pabora MeanaTopa HEpeaKo KBaIU(GHUIIUPYETCsS
KaK KOHCYJIETUPOBaHME WIIM Apyrue (opMbI TIOMO-
[N KJIMEHTAM, YTO MeIllaeT pacipoOCTPaHEHUIO CBe-
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IeHUI 0 Meaualnu. DT BOIIPOCHI MIPEIIOoJIaracTcs
peuuTth B 6vkaiiiem oyayiuem. Ceiiuac no ghopme
onaamol MeIUALUSI MOXET OBITh MAAMHOIL;, becnaam-
HOUl 045 KAueHma, HO ¢ ONAAmoOU ycaye meduamopa
U3z Opyeux UCMOYHUKO8; 0ecnaamuoil, NposoouUMoll
cneyualucmom Ha 0o6po8oabHOLl ocHoge. Y Oecrar-
HOI Meaualy eCTh MHOTO IIPEUMYIIECTB, OHA I~
POKO pacrpocTpaHeHa BO MHOTUX cTpaHaxX. OnHaKo
Takas popma He co3maeT HyXXHOro Wil 3(pHeKTUB-
HOIl pa®OTBI HACTPOSI y CTOPOH, ITOJAPHLIBACT yBa-
JKEHME K TIpoleaype, CIOCOOCTBYET 3aTSTMBAHUIO
cTopoHamu BpeMeHU. KpoMe Toro, Mmeamatopy He-
00xoaMMo 3apabaThiBaTh HA XKU3Hb.

Korpa meanaumus npumeHmnma,
a Korpa HeT?

Menauanueit MOTYT paspemniaThbes JIIoOble CITo-
pbl, B KOTOPBIX CTOPOHBI JEHCTBUTEIBHO XOTST
yJIaauTh CBOM pasHorjacus. JItoOble rpaxkaaHcKue
CIIOPBI MEXY IBYMST WA OoJiee JTIOAbMU WU TPYII-
aMu TIPUTOAHBI 11T MeAUai. B KpuMUHaIbHBIX
cydasix Meaualius, Kak mpaBuio, He UCTIOJIb3YeTCs,
XOTSI B TTOCJIEIHEE BPeMsI U 3TO HampaBIeHUE CTao
pa3BuBaThcs. [1py OCTOXHEHUSAX B 3HAYMMBIX J0JI-
TOCPOYHBIX OTHOILIEHUSX, HAMPUMEP BHYTPU Opra-
HU3allMK, ¢ TapTHEPaMU 110 OM3HECY, HE TOBOPST YXKe
O CEMEMHBIX BOMpOcax, Meaualus ObIBaeT MPOCTO
HeoOXommuma.

Menuanusi ObICTpee M JelleBie CyaeOHOro
paszouparenbcTBa. Bo MHOrMX cTpaHax MOLIJIWHbI
B Cy/laX, 0COOCHHO 10 KOMMEpPYECKUM JiejaM, 3Ha-
YUTEIbHBI, 1 MEAUAIUS aeT CYIIeCTBEHHYIO 2KO-
HOMMUIO YXe Ha 3Toii ctanuu. B Poccuu croumocth
cyneOHOro pa3doupareabCTBa HE CTOJb BBICOKA, Of-
HaKO CTOPOHBI HECYT 3HAUMMBbIE 3aTpaThl Ha OILJIa-
Ty agBokaToB. Ceituac B BepxoBHOM cyne paccma-
TPUBACTCS TIPOEKT CHUKEHUST CyAeOHBIX M3IePKEK
JIJIS1 CTOPOH, MpUOEeralluX K MeAualiu, oJgo0H0
TOMY, KakK 3TO IPOMCXOAMT BO MHOTMX CTpaHax,
B TOM YHCJIe Ha TIOCTCOBETCKOM ITPOCTPAHCTBE.

DKOHOMUYECKAs BbITOJA MEAMAlIMU CTaHO-
BUTCSI OCOOCHHO 3aMETHOM, €CIM OLEHUTh HEempsi-
MBbI€ PACXO/Ibl, KOTOPhIE CTOPOHBI HEM30EKHO HECYT
B Mpoliecce cyaeOHoro paccmorpeHus. [lomumo
MPSIMBIX CYIEOHBIX U3IEPXKEK, K KOTOPHIM MOXKHO
OTHECTHU OILJIaTy YCIYT IOPUCTOB U SKCIEPTOB, HE-



00XOMMO Y4eCTh U IPYTHUE MTOTEPU, KOTOPHIE TTOUTH
TaK e JIETKO TIePecUnTaTh B JIEHEKHOM SKBUBAJICH -
Te.

Cpean HMX — 3arpaThl JUYHOTO padboyero
BpPEMEHU M BPEMEHU COTPYIHUKOB Ha TOATOTOBKY
K CyIy, yTpaTta BO3MOXHOCTU MOJHOLIEHHOTO Befie-
HUSI OM3Heca M3-3a MOTepU KOHIIEHTPALUU U BHU-
MaHUs K paboTe, a TakKe M3-3a TEXHUYECKUX U IPY-
IUX TMIPUYMH, CBA3aHHBIX C CYIIECTBYIOIIUM CIIOPOM
(Hampumep, apecT umyiectBa). OOeclieHUBaHHWE
AKTUBOB B Pe3yJIbTaTe CylIeOHOro pelieHus, TOTepu
MPOLIEHTHON MPUOBLINA U3-3a 3aJePXKKU TIaTeXei,
TPAHCTIOPTHBIC W JAPYTUe OTepallMOHHbIC PACXO/bI,
WMUIKEBbIE TOTEPU 3a CUET OMIACKU B JCJIOBBIX
Kpyrax u mnpecce, orpaHu4eHrue CBOOOIbI NeHCTBUIA
1 KOHTPOJIS HAJl CUTYallMeil, OOBUHEHMS TIOCIIe Cyia
— BCE 3TO MOXHO OLIEHUTb C SKOHOMUYECKOM TOY-
KU 3peHMs. JIMUHbIE TICUXOJIOTUYECKUE MPOOIEMBI
13-3a MepexXuBaHUs CTpecca U HEeOoINpeneIeHHOCTH
caMUMU OM3HECMEHAMM, UX CEMbsIMU, KOJIJIETaMu,
HEBO3MOKHOCTD KUTh HOPMaJIbHOM XKM3HbBIO B T€UE-
HMe cyeOHOrOo Mpoliecca TAKXKe CTOSIT OYeHb JOPOTo
U B TIPSIMOM, U B IEPEHOCHOM cMbIciie. Bee aTu ripo-
0JieMbl HE CHUMAIOTCSI pEelIEHUEM cyaa, HO BITOJIHE
JOCTYITHBI 111 MEAUATUBHON TOTOBOPEHHOCTH.

WHorpa Meauaiusi TpOTMBOIOKa3aHa, TMO-
CKOJIBKY BaXKHO CO3/1aTh mpetieneHT. [Topoit nctun-
Hasi BTOpasi CTOpOHA HEAOCTMXKMMA, a ee MpeacTa-
BUTEJb HE 00J1alaeT JOJIKHBIMU TOJHOMOYUSIMU.
MOXKHO TepevYrCIUTD eIlle MHOTO CUTYaluii U IPU-
YUH, IO KOTOPHIM CyIeOHOE MM afMUHUCTPATUB-
HOE pa30upaTebCTBO OKaXKeTCsl MPeANOYTUTETbHEE
Meauaiy. OnHaKo ciiydaeB, KOTAa UIMEHHO MeIM-
alusi MOXeT yoepeub CTOPOHBI OT JpaMaTUYECKUX
MOCJAEACTBUI 3CKalallud KOHMIMKTA, COXPAHUTH
W YJIYYIIUTh OTHOIICHUSI MEXAY HUMHU U PELIUTbH
MeEIIAIoULyI0 UM MPo0JeMy, ropasio OoJible.

3akJ/iroyeHue

Hosuzna wmeamamum B Poccun mnpuBoauT
K HeCTaOWJILHOCTH MpPEeNCTaBICHUIA O HEl, ee poIun
B OOIIIECTBE, BOBMOXHOCTSX M MPOYMX aCIIEKTax ee
CTAHOBJIEHUS U pa3BUTHs. B Hallleil ctpaHe 3TO CBsI-
3aHO B TOM YMCJIE C HEOOXOIMMOCTBIO aJanTaluu
3aIaJHbIX 00pa3llOB TEXHOJIOTMM K crenupude-

CKUM YCJIOBUSM POCCUMCKOM NEWCTBUTEIbHOCTU —
Takas aganTalus JJIUTCS YXKE TPEThE NECIATUIETUE.

Jnst poccuiickoro MeHTaJuTeTa XapaKTepHa
CKJIOHHOCTb K KPaWHOCTSIM, BbICOKasi 3HAYMMOCTb
CBsI3ell M OTHOLUEHUN. YAMBUTEIBHO, YTO COBpE-
MEHHas1 MeaMalvs Mpullia K HaM ¢ 3araja; 1Jisi Ha-
1Ieii KyJIbTyphl OHa BIiojiHe opraHnyHa. CyliecTBy-
IOILIMIA OIBIT OTEYECTBEHHOM MPAKTUKWA MEAUALAU
MOKa3bIBAEeT, YTO, HECMOTPSI Ha BCE OOBEKTUBHBIE
U CyObEeKTUBHbIE CIOXKHOCTHU, OHA MTPUMEHUMA, T10-
Jie3Ha U MOXeT ObITh BOCTpeOOBaHa B pa3HbIX c(e-
pax XW3HMU.
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KOPIMOPATUBHAA MEOVNALNA:

OMNbIT CAMAPCKOW OBJIACTU

N OPYT VX PETMMOHOB

Amumpuii CamuzynauH
K. 10. H., Meouamop,
ynpaensilowuli napmdep
aosokamckozo 6ropo RBL
(GRATA International)

aMapcKyo 001acTh MOXXKHO Ha3BaTb OJHUM
U3 Pa3BUTHIX PETMOHOB B MPAKTUKE MEIM-
armu. [MoaTBepXXKaeHUEM TOMY CITyKaT He-
CKOJIKO MHTEPECHBIX TTPOEKTOB, KOTOPHIE
HeJlaBHO OBbLIM peaJiM30BaHbl B HAIlIEM PETUOHE.
HauuHanoch Bce ¢ Majloro: B OMHOM U3 pali-
OoHHBIX cymoB Camapckoit objacTu Obljla opraHu-
30BaHa KOMHaTa MPUMUPEHUs, Kyda 0oOpallaivch
CTOPOHBI CYyAEOHBIX TPOIIECCOB ISl YPeryJaupoBa-
HUs KoH(pauKTa. 3aTeM Meauanus B Camape 00-
pena 6ojiee omryTuMbie MaciuTaobl: 1 dbeBpans 2016
roja M3 Halllero ropoja cTapToBaj (enepaabHbIi
MpoeKkT «Mupy ObITb!». «Mupy ObITB!» — 3TO TH-
JIOTHBIM TIPOEKT T10 PAa3BUTHUIO aJbTEPHATHUBHBIX
METO/IOB yperyJupoBaHus KOHGIUKTOB, B YACTHO-
CTH CEMEMHBIX, C TOMOIIbI0 TMPOhEeCCUOHATbHBIX
MOCPETHNKOB — MeauaTopoB. B xone peanuzanuu
npoekTa Beiien 3a Camapoii 1o Bceit Poccuu Havana
OCYIIECTBJISATHCS TTOATOTOBKA MEIMATOPOB, OTKPHI-
JINCh KOMHATHI TpUMMpeHUs. B HacTosmii MOMEHT
aKIIEHT MpOorpaMMbl C/ieJiaH Ha OM3HeC-MeInally.
Yto Kacaercsl MpakKTUKW OTAEIbHBIX OpPTraHu-
3allyii, TO, HAIIpUMep, B paMKax JesITeJIbHOCTU Ha-
IIEr0 aJBOKATCKOTO OIOPO MBI PETYJISIPHO Tpe/ia-
raeM KJIMEeHTaM MeIMalrio KaK METOJ pa3pelieHusI
KOH(MIMKTA, U 4aCTO TaKOu MyTh oueBuaeH. Ciemy-
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EezeHuli Kuceses
mMeoduamop, coeemHuUK
aosokamckozo 6ropo RBL
(GRATA International),
Camapa

€T OTMETUTh M TPEHJ 1O YBEIWYCHUIO KOJUYECTBA
VCIICIITHO PEeaIn30BaHHBIX MEAualluii, TO eCTh TeX,
KOTOpBIE 3aKOHYMIUCH TPUMUPEHUEM CTOPOH.

[TonoxuTenbHy0 pojib B POCTE KOJIMYECTBA
Meaualuii UrpaeT To, YTO, BO-TIEPBBIX, YEThIPE CO-
TPYIHUKa Halllero 010po, BKIOYasl aBTOpa CTaThbH,
SIBJISIIOTCS  CEPTU(MPUUIMPOBAHHBIMU MEIUATOPAMMU,
MO3TOMY YK€ Ha 3Tare oOpallleHWsI HaM IIpolle
OLIEHUTh Keiic Ha MenuadeabHOCTh. Bo-BTOpHIX,
LIEHHBI OIBIT U MPOAKTUBHAS MO3UIIMS COBETHUKA
010p0O; BaXKHO M TO, YTO PYKOBOIUTEIb MPaKTUKU
Meauaiuy o0J1anaeT 3HaUUTeIbHBIM OIBITOM B IaH-
HOI1 cdhepe 1 BOBJIEKAET HAC B MHTEPECHBIE rocyaap-
CTBEHHbIE MPOEKTHI. biarogaps atomy ¢ Havana 2019
roJia MbI IPOBEJIU YXe€ IMITh MPOLeAYP TPUMUPEHUS
B pa3Hbix roponax Poccuu (Mocksa, Cankt-IlTetep-
oypr, Camapa, HoBocubupck, KpacHoaap).

Hecmotps Ha pasHooOpas3ue CIIOpoB, C KO-
TOPBIMU TIPUXOAUTCSI CTAJIKHMBATBHCS MeaUaTopam,
MpakTHUKa TOKa3bIBaeT, YTO Ha MeIMalvio dalile
BBIXOST CTOPOHBI KOH(MJIUKTOB, CBI3aHHBIX C He-
HaJUTeXXallluM MCITOJTHEHUEM 00513aTeIbCTB 10 KOH-
TpakTaM, B TOM YHMCJIe U3 JOTOBOPOB 3aliMa, a TakKe
C KOPITOpPaTUBHBIMU CIIOPAMMU.

3aueM MbI pa3BUBaeM IMPaKTUKY MeAualiuu?
SI uckpeHHe Beplo, YTO MeAUAIIUS SBJSICTCS OMHUM



U3 caMbiX 2(M@OEKTUBHBIX CMOCOOOB Yperyampo-
BaHMsI KoHpukTa. [Touemy? OTBeT 3akioyaeTcs
B CYIIIHOCTH TIpolienypbl. Eciu cTOpOHBI 1TO-HACTO-
SIeMy MPUMMPUIIMCH TOCJIe Meauallu, TO KOH-
(KT McyeprnaH M ero MpoAoKeHHUE MalOBEPO-
ITHO. B cyneOHOI MIOCKOCTM BBIHECEHUE CYIOM
pelIeHusI 1o ey He CBUAETEIbCTBYET O paspelle-
HuM KoHGauKTa. Cya IUlb ONpenessieT, Ybr Tpe-
OoBaHMSI OyIyT TPUHYAMTEIBHO YIOBJIETBOPEHBI
B paMKax KOHKPETHBIX 00CTOSATEIbCTB JieJla U COOT-
BETCTBYIOIIUX J0KazareabcTB. Ho KOHGMIMKT 3a4a-
CTYIO OCTaeTCs.

YUToObl HamISIAHO MOKa3aTh (P (PEKTUBHOCTH
MeIualluy, TPUBEIEM HECKOJBKO IMPAKTUYECKUX
MPUMEPOB pa3pellicHUs] KOPMOPATUBHBIX CIIOPOB,
B KOTOPBIX ObLJIa TPMMEHEHA TaHHasl IpolLieaypa.

B mepBoM Kelice MOCTaBIIMK MPEIbIBUI TO-
KyTiaTeJsiro MpeTeH3uu Ha cyMMy okoJjio 30 MJH pyo.
3a Heorutaty ToBapa. Ha mepBbiit B3mIsia, 3T0 10CTa-
TOYHO OJTHO3HAYHAs CUTYyaIlusl, OCOOEHHO MPU Hal-
JiexxaiieM oOpMIIEHUM TOKYMEHTOB (UTO W OBLIO
JIaHO).

Ham mpunuioch MOCMOTpPETh Ha CUTYallUIo
BHUMAaTeJbHee. Y KOMIaHWN yXe WUMEIUCh JUIM-
TeJdbHble OTHOlIeHUsA. ExxeromHwiii o0bem peanu-
3anmu Kojiebascs B npeaenax 70—100 MiaH pyo. (To
€CTb 3TO OBbLIT HE cCaMbIii METKUI TTOKYIaTelb daXe
JUIST KPYIMHOTO TPEANpUsITUs-IIOCTaBIInKa). Tak
CIYYWIOCH, YTO YaCTh MPOAYKIIMU, TTO MHEHUIO T10-
KyIarteJssi, okKazajlach HeHajajaexallero KadyecTsa —
TOJILKO BBISICHUJIOCH 3TO CITYCTsI HEKOTOPOE BpeMs,
KOT/a BCE JOKYMEHTHI YK ObUIM MOANUCAHBI.

[MoxkynaTenb mpuaepkan IjaTex W TOMbITal-
cg pewuTh mpoodseMy. Ha ero 6eny, meperoBopbl co
CTOPOHBI MTPOJABIIA CTAJl BECTU HaYaJIbHUK CITY>KOBI
0e301MacHOCTH, KOTOPHIA CyMeJ B CKaThble CPOKU J10-
BECTU FeHEPaJIbHOTO TUPEKTOpa (PUPMBI-TIOKYTIATE-
JIsl 10 COCTOSIHMS 1110Ka. B pesynbrare moKymnarenb,
MOHUMas, YTO CyJl OH MPOUTPAET, IPUHSLIT PEIICHUE
BBIBECTH M3 (DUPMBI BCE aKTUBBI, a TTIOTOM «ITyCKaii
OaHKPOTST».

Ha camowm ke aeie mpoayKiius Obljia YHUKAIb-
HOM, M pa3pblB OTHOIIEHUI C TMOCTaBIIMKOM CO-
BEpIIIEHHO HEe OTBevaa MHTepecam mokynatens. [a
M OTKa3bIBAThCS IJIATUTH 1O CYETAM OH TOXE M3Ha-
yaJbHO He coOMpasics — MPOCTO CHavajia XOoTell pe-

IIXTH BOIIPOC C MPOAYKIIMEH ¢ HECKOIBKO IPYTUMU
CBOMCTBaMU.

Ecnu 61 3TO Aen0 peliasock B cyae, 00e KoM-
MaHWM B UTOTe TTOHECIU Obl YOBITKU. OaHAa MoTepsi-
Jia ObI XOPOIIIeTo MTOTPEOUTEISI U CEPbE3HYI0 CYMMY
neHer. Jlpyras — pemyTaluio, MOCTaBIIMKa, a BO3-
MOXXHO, U KJIMEHTOB M3-3a TepedoeB ¢ MOCTaBKa-
MU TOoBapa. DTO He cumTasi MOPaJIbHBIX M3IEepPKEK
¥ IPSIMBIX (PMHAHCOBBIX ITOTEPb.

B pesynbrare memmanuu ObIIM BOCCTAHOBIIE-
HbI OTHOIIIEHUSI CTOPOH, HaJlaXkeHa KOMMYHUKAIIHST
MEXIy TIepBBIMU JIMLIAMUA KOMIIAHUWIA, CyMMa IIpe-
TeH3UI cHUXXeHa Ha 10 MJIH pyo0., pelleHbl BOMpO-
CHI ¢ TpadMKaMHM TTOCTAaBOK, TJIaTeXXell U Ka4eCTBOM
npoaykiuu. Kro Beinrpan? O6e cTOpoHBbI.

Hpyras cutyauus: 1Be CTPOUTEIbHBIE KOMIIa-
HUM, OIHA IPYroil MHOJKHA KPYHHYIO CYMMY, IOJT
CBOI1 IPU3HAET, HO MCIBIThIBACT (DMHAHCOBBIE TPYI-
HOCTHU M paccuuTaThcsl He MoxeT. CyMma, KoTopast
€CTh Ha CYETY, COCTaBJISIET IPUMEPHO ITOJIOBUHY
Jl0JITa — JaXkKe ecu TMONTHU B CyJie 10 KOHIIA U TOITbI-
TaTbCs B3BICKATh €€ B IOJJHOM 00BbeMe, TO U TOrIa
MOJIHOTO YIOBJIETBOPEHUSI TPeOOBAaHUII BCE paBHO
JTIOOUTHCS HE TTOJTYYUTCSI.

B  pesymprare IpoBeIeHHOW — MeIMaLMU
(B KOTOpOIf MeIMaTop BBICTYNWJI KaK «pacIIvpH-
TEJIb PECYPCOB», CTUMYJIMPYS CTOPOHBI UCKAThH allb-
TepHATUBHBIC BApMAHTHI) BBISICHUJIOCH, YTO Y KOM-
MaHUU-I0JDKHUKA €CTh CBOM HOJDKHWK, KOTOPBIN
00513aH YIUIATUTB e11le OOJIBIIYI0 CYMMY, M 3Ta CyM-
Ma TIOKPBIBaeT He TOJIBKO JOJIT, HO 1 BCE M3IEPKKU
no ero B3bickaHMOo. CuTyalust Oblla paspelleHa
MepeycTyNKoi 3Toro aojira. Takum obpa3oM, ogHa
KOMITaHUS TIOJYyYMJIa BCIO TIPUYUTAIOLIYIOCS €M
CYMMY M TIOKpPbLJIa M3OCPXKKHU, a Apyrast CoXpaHuia
000pOTHBIE AKTHBHI M IIIAHCHI HA BBKUBAHKE U IIPO-
NIOJKeHWe OM3Heca.

B 3akmioueHue Xxoreaoch Obl OCTAHOBUTHCS
Ha IBYX TPEHIaxX B OM3HeC-Meaualii, KOTOPHIE Cy-
IIECTBYIOT HA PETMOHAJIBLHOM YPOBHE, — 3TO IOSIB-
JIEHE MEXXPETMOHAJbHOM MeIualui M MeIuaTHUB-
HOTO COITPOBOKIECHMST KOMIIAHWU.

MexpernoHaabHast OM3Hec-Meauaius,
Kak cieayeT M3 Ha3BaHWs, MPEACTaBIsIeT COOOM
yperyJaupoBaHue KOHMIMKTOB MEXIy KOMITaHUsI-
MU, HaXOISIIMMUCS B pa3HBIX perroHax Poccuu.
B Takoit cutyaniy mpuBECTU CTOPOHHKI 3a CTOJI Tie-
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pPEroBOPOB M pa3pelinTh KOHMINKT MOXKHO, TOJIBKO
eCJIM MeIMaTOPhI B Pa3HBIX Topoaax OyayT paboTaTh
10 €IMHBIM CTaHAApTaM. DTU CTAaHIAPTHI BKJIFOYAIOT
B ce0sl eIMHbIE HOPMBI JOKYMEHTOO0OPOTA, TTPOBE-
JIEHUs TIpeIBapUTEIbHOM BCTPEYM CO CTOPOHAMM,
METOIUKM pabOThI, HAJTMUKE LU(PPOBOTO IIPOCTPaH-
cTBa 11 oOMeHa MHpOopMaleid MeX Iy MearaTopa-
MU U T.J1. OOBIT TaKOW MEXPErMOHAIBHOM Meaua-
LIMU YK€ CYIIECTBYET.

IMpenmyirecTBa MeXXperMOHAIBLHON MeIualuy
OYEBMIHBI: CTAaHIAPTU3ALMsI BCEX IPOLIECCOB IO-
3BOJISIET COKPATUTh 3aTPaThl HA KOMaHINPOBOUYHEIC
U TIPOYME COMYTCTBYIOIIME PACXOAbl. ¥ CTOPOH (hop-
MUpPYETCsI eAMHOEe MOHMMaHWe TOro, KaKuM o0pa-
30M OyayT MPOXOAUTH MeperoBopbl. CoOoaatoTCs
MIPUHIWIILI paBHOIIPAaBHS CTOPOH U HEUTPATbHOCTH
MeauaTtopoB. KoppekTHO o(opMIISIIOTCS BCe TOKY-
MeHTHI. CoKpallaeTcst BpeMsI ITOATOTOBKHU ITPOLIEIY-
pBI.

E1e oHa HoBasi TEHAEHIIUS — OKa3aHUE YCIIyT
[0 MEIWATUBHOMY COIIPOBOXICHUIO KOMITAaHUH.

Hapsiny ¢ cyliecTByOmmMMY IOpUINIECKUMU OTIE-
JIaMU B KOMITAaHUSIX HAUMHAIOT TOSIBISITBCST OTIAEIIbI
MEIMaTUBHOIO COMPOBOXICHUS, VI K& KOMITAaHUU
3aKJII0YAIOT TOTOBOPHI C MTPO(heCCUOHATBHBIMU 00b-
€AUHEHUSIMU METUaTOPOB.

Yaie Bcero Takoil cepBUC BOCTpeOOBaH TaM,
IIe HeoOXOAWMO aJbTepHATUBHOE B3bICKAHUE
YOBITKOB M JOJITOB, YPETyJWpoBaHUE KOHMIMKTOB
MPU KPYITHBIX MOCTAaBKaX U CIEKaX, Py OTKPBITUU
HOBBIX (wiIMaioB U T.JO. Hamuume Takux OTAEIOB
WIM TOIPSIYUKOB TO3BOJISIET KOMIIAHUM OIlepa-
TUBHO, JIelIeBO U 9((HEKTUBHO pa3peniaTh TEKYIIHe
KOH(JIMKTHBIE cuTyaluu. Kpome Toro, mposiBie-
HUS MUPOJIOOUS YAy4lIaloT WMWK KOMITAaHWU.
Bo MHorux 3apy0exXHbIX (prpmax Hajauyue IITaT-
HOTO MenuaTopa SIBISIETCSI 00si3aTeJIbHBIM W CBU-
JIETEBCTBYET O MAapTHEPCKOM MOAXOJEe K BEICHUIO
Ou3Heca.

Anpeca koMHAT IPUMHPEHMSI
B Cauxr-[lerepbypre:
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MEOAWNALINA B YKPAUHE:

KPATKMW OB30P VT

UnvaweHnko AHacmacus
topucm, Integrites, Kues

noxceaanull asmopa K opgoepaguu

eauanms yke JaBHO IIIMPOKO M3BECTHA Y TIPUMEHSIETCS IIJIsT pa3pe-

IICHYSI CITIOPOB 10 BceMy MUpY. Pa3Hble CTpaHbl UMIUIEMEHTUPYIOT

Te WM UHbIE MOJeU ee (GYHKIIMOHUPOBAHUS TapajieJIbHO ¢ cyae0-

HOW CUCTeMOW U APYTUMU aJIbTepPHATUBHBIMU CITOCOOAMU paspele-
HHUSI CTIOPOB.

B Ykpaune Meauaius cyiiectByeT yxe 0ojiee 10 JieT, 1 KOJIMYeCTBO CTeLM-
AJIMCTOB, KOTOpbIe MPUMEHSIIOT Ha MPaKTUKEe TEXHUKU MEIUAIlU, C KaKIbIM
rogom pacrteT. OmHaKO, HECMOTPS Ha TO YTO PSIJ CBSI3aHHBIX C MeaUAIUel Mpo-
0JieM Ha JaHHBII MOMEHT YXe YperyJupoBaH Ha 3aKOHOAATEIbHOM YPOBHE, OT-
KPBITBIM OCTAeTCsl BOIIPOC, OYIET JIW MPUHST CITELIMATbHBIN 3aKOH, OTITPEIeIISIIO-
Ui esITeTbHOCTh MEINATOPOB.

PerynuposaHue meauauum

Ha tepputopun YkpauHbl NpoBeAcHUE Mpoliecca MeIMalliM SIBISICTCS
JOOPOBOJILHBIM U 3aBUCHUT TOJBKO OT BOJM CTOPOH. MHOTOJIETHUE TOIBITKU
MPUHSATDH CIIeMaIbHbIN 3aKOH «O Meaualuvu» He YBEeHUaIuch ycrexoM. OnuH
13 aJbTePHATUBHBIX 3aKOHOIPOEKTOB ObLI MPUHSAT B TIEPBOM YTCHUM B HOSIOpE
2016 roga, omHako B ¢deBpase 2019 roga He HaGpasl HEOGXOAMMOIO KOJMYECTBA
TOJIOCOB JUISI TIPUHSITUS BO BTOPOM YTEHUM U OBLIT B 1IEJIOM OTKJIOHEH. Terepb
oCcTaeTcsl TOJIBKO rajarh, Korma OydeT CHOBa MHMIMMPOBAHO PAacCMOTpEHUE
Y TIPUHSITHE CITeIIMaIbHOIO 3aKOHA O MeIralluy B YKparHe.

IIpu sTom ompeneneHHbIE paMKU Ha 3aKOHOAATEJILHOM YPOBHE BCE Ke
ObLIM YCTAaHOBJIEHBI, B TOM uuciie Oiaromapsi cyaeoHoit pedopme 2017 ropaa.
B nepByto ouepenb peub UAET 0 KOHGUASHIIMATLHOCTY MH(GOPMALIMU, KOTOPYIO
CTOPOHBI TOBEPSIOT HE3ABMCUMOMY IMOCPEIHUKY B XOJI¢ MPOBEACHMS MEIUALINH.
Tax, m. 2 4. 1 cT. 70 IpaxkmaHckoro npoleccyaibHoro koaekca Ykpaunsl (I'TIK),
m. 2 4. 1 ¢T. 67 X03siCTBEHHOTO TMpollecCyalbHOTO Koaekca YkpauHbl (XITK)
ni. 2 4. 1 ct. 66 Kogekca amMMHUCTPAaTUBHOTO CYIONPOM3BOACTBA YKpPauHbI
(KACY) npenycMOTpeHO, YTO HEe MOTYT ObITh JOIMPOIIEHBI KaK CBUAETE]IN JIULIA,
00s13aHHbBIC MO 3aKOHY XpaHUTh B TaliHE CBEACHMUSI, KOTOPHIC OBLIU JTOBEPEHbI
MM B CBSI3U C MpeAocTaBlIeHUEM NpodecCUOHAIbHON IOPUINIECKON TTOMOIIN
WY YCIYT TTOCpeIHUYeCTBa (MeAUAalMM) MPU MTPOBEICHUM BHECY1IeOHOTO ypery-
JIMPOBaHUs cIriopa (KacaTeJbHO TaKuX cBeneHmit). B 1. 8 u. 2 ¢T. 65 YromoBHOrO
npoueccyaibHoro koaekca Ykpaunsnl (YI1K) Takke ykazaHo, 4To Jaulia, MPUHU-
MaBIlIMe YyJ9acTHe B 3aKJIIOYCHUM W BBITTOJHEHUU COTJIAIICHUSI O TPUMUPEHUN
B YTOJIOBHOM TTPOM3BOJICTBE, HE MOTYT OBITh TOIMPOIIEHBI B KAYeCTBE CBUIIETE-
Jieli KacaTeJIbHO OOCTOSITENIbCTB, KOTOPBIC CTAJIM UM U3BECTHBI B CBSI3U C y4aCTH-
€M B 3aKJTI0YCHUU U BHIMIOJHEHWH COTJIAlIEHUST O IPUMUPEHUU.
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I[TpuMupeHue CTOPOH B TPaXKIaHCKMX, XO3sii-
CTBEHHBIX M aIMUHMCTPATUBHBIX CIIOpaX, KOTOPbIC
yke ObUTM paHee MepeaHbl Ha pacCCMOTPEHHUE B CY/I,
CTUMYJIUPYETCSI BOBMOXXHOCTBIO BepHYTh 50% orna-
YEHHOTO CcyAeOHOTo cOopa B ciaydyae 3aKJIIOYEHUSI
cTopoHaMu MuUpoBoro cortameHus (ct. 142 TTIK,
ct. 130 XTIK, ct. 142 KACY). Takass BO3MOXHOCTb
CyLIECTBYET Ha JIIOOO cTaauu cyaeOHOro pasoupa-
TEIbCTBA.

B cdepe KOIeKTUBHBIX TPYIOBBIX OTHOIIIE-
HUil 3akoHOM YKpauHbl «O TOpsiAKe pa3pelieHus
KOJIJIEKTUBHBIX TPYAOBBIX CIOPOB (KOHMJIMKTOB)»
MpeayCMOTPeHa BOBMOXHOCTh MTPUBJIEKaTh KakK He-
3aBUCUMBIX MOCPEAHUKOB, Tak U HanuoHanbHYIO
CIyXO0y TToCpeTHNYECTBA U IPUMUPEHUSI.

CTONUT OTMETUTD, YTO TTIOCPETHUYECTBO (MEIM-
alMs) Kak TMOMOIIb B YPEryJMpOBaHUM KOHMIMK-
TOB, BEIEHUW IIePEroBOPOB, MPOPabOTKe ITyTei
U YCJIOBUI pellieHus] KOoH(pAUKTa BXoauT B [lepe-
YeHb COLMATBHBIX YCIYT, MPEAOCTaBIISIEMBbIX JIUIIAM,
KOTOPbIC HAXOJATCS B CJIOXKHBIX JKU3HEHHBIX CUTYa-

LIUSIX U HE MOTYT UX CAMOCTOSITEJIbHO TTPEOI0IeTh!,
ITpu sTOM NpHKazoM MUHUCTEPCTBA COLIMATLHOM
MOJUTUKKM YKpauHbl oT 17 aBrycra 2016 roma No
892 yrBepxneH locynapcCTBEHHBI CTaHIApT COLM-
aJIbHOM YCJIYyI'M TOCpeAHMYecTBa (Menualuu), Ko-
TOPBII ompenessieT coaepKaHue, 00beMbl, YCIOBUS
U TIOPSIIOK TIPEIOCTaBJICHUSI COLIMATbHON YCIYyTU
rnmocpeaHnyecTBa (Meaualnm), oKa3aTeau ee Kade-
CTBa IJIs1 CyObEKTOB pa3INUHbIX (P)OPM COOCTBEHHO-
CTU U XO3SIICTBOBAHUSI, MPEAOCTABISIONINX TaKyIO
ycayry.

Ha 3akoHomaTelIbHOM YpOBHE TakXke 3aKpe-
TUIEHBI TPEOOBAHMS K COIJIAIICHUIO O TIPUMMUPEHUN
B yroJIoBHOM mpolecce (cT. 468—469, 471, 473—474
VIIK) u MmeaMalMOHHOMY coIlalleHuto (cora-
IIEHUI0 O TPUMUPEHMM), 3aKII0YAeMOMY MEXIY
MeIMaToOpOM M CTOpOHaMM KOHMJIMKTa/criopa, sB-
JISTIOIIAMUCS  TIOJIyYaTeIsIMU  COLIMAIbHOM  YCIIYTU
nocpeagHnyectsa (Meauauuun) (m. 4 pasgena I, pas-
nen VIII TocymapcTBeHHOro cTaHIapTa COUMaIbHOM
YCIIYyTY TTIOCpeTHNYECTBA (MEIUALINN)).

! Ymeepaucoen npukazom Munucmepcemea coyuanvHoil nosumuku Yxpaunvt om 3 cenmsops 2012 eoda Ne 537.
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Ycnyrn meguauum B YKpanHe

B cTpaHe Ha 6a3e pa3aUYHBIX LIEHTPOB CYIIIE-
CTBYIOT IPOTrPaMMBbI MO MOATOTOBKE OYAYLINX MEIN-
atopoB. HecMOTps1 HAa TO YTO Ha rOCyAapCTBEHHOM
YPOBHE MOKa HE YCTaHOBJIEHbI TPeOOBAHUS K MEU-
aTopy KakK K CHelalIuCTy, BasKHYIO pOJib UTPAET KO-
JIMYECTBO MPOCTYIIAHHBIX YACOB MTPOrpaMM I10 IO/ -
TOTOBKE.

BoinyckHUKM TIporpamMM OOYYEHUST MeaUaTo-
POB paboTalOT KaK caMO3aHAThIE JIULA WU B paMKax
LIEHTPOB MeAualMy, TaKUX Kak, HarpuMmep, YKpa-
WHCKUI LEeHTp Meauanuu, KueBckuil LeHTp Me-
nuanuu, LeHTp ¢uHaHcoBoil Meauauuu, LleHTpbI
Mmeauauuu ipu Kuesckoit, JIbBoBckoii u JloHeKo
TOProBO-MPOMBIIIIEHHBIX MajaTax u Jap.

B T0 ke BpeMs1 yKpauHCKKE MeAUaTOPhl COCTO-
ST B paslIMYHbIX o0ObeauHeHMsX (HalumoHanbHast
accouuanusi MeauaTopoB YKpauHbl, Jlura meaua-
TOpOB YKpauHbl, AccoLiManusl ceMeHbIX MeAUAaTO-
poB YKpauHBbI U JIp.), LEJbl0 KOTOPHIX B TOM YHUCJIe
SIBJISIETCSl HAYYHO-TIPOCBETUTEIbCKAS AeSTEIbHOCTD
U TIONYyJISIpU3alnsl MeAUalii Ha TEpPpUTOPUM CTpa-
HBI.

YKpaunHcKas npakTuka
NpUMeHeHnsa MeauaLuum

Meauanuust 1 OCPEIHUYECTBO aKTUBHO TIpH-
MEHSIIOTCSl JIJISI pa3pellieHus] CEMEWHBIX, XKWJIMIII-
HBIX, HACJIEICTBEHHBIX, TPYAOBBIX, OPraHM3alMOH-
HBIX, KOPHOPATUBHBIX M KOMMEPUYECKMX CIIOPOB,
a Takoke JJIs1 IPUMUPEHUS B OTAEIbHOM KaTeropuu
YTOJIOBHBIX JICI.

K mpumepy, coriacHO CTaTMCTUKeE?, Ha TIpoO-
TsekeHun 2018 ropa HammoHanbHOM ciyk00¥i TMo-
CpemIHMYECTBA M TIPUMHUPEHUSI TIpoBeaeHO 4685
MPUMUPUTENBHBIX  TPOLEAYP,  HampaBICHHBIX
Ha COJCHCTBUE PEIIEHUIO KOJJIEKTUBHBIX TPYIOBBIX
CIIOPOB U TIPEIOTBPAICHUIO MX BO3HUKHOBEHUS,
yto Ha 47,7% Oonbiie 1Mo cpaBHeHUIO ¢ 2017 ro-
noM. B pesynbrate Mep, mpuHaThIX HalmoHanbHOM
CIyXk00li MoCpeJHUYECTBA U MIPUMUPEHUS B XOJe

YKPAVHCKAA MEOUTAUMA | AHAZIUTUKA

CONEMCTBUS PEIICHUIO KOJUIEKTUBHBIX TPYIOBBIX
KOH(JIUKTOB U MPEAOTBPAILICHNIO UX BO3HUKHOBE-
HUs, TIoralleHa 3aJ0/KeHHOCTD IO BBITLJIATE 3apa-
00THOI TUTaThl B cymMMme 762,4 MITH TpH. (rmoutu 29
MJTH J0JI71.), Wi 64,2% ot o061eil CyMMBI A0JIra pa-
OoTomaTeseii epen cCoTpyaHuKamMu oobemom 1186,9
MJIH TpH. (6onee 45,1 MiTH 1011 )3,

I[MpumeHeHre MeaualuyM B KOMMEPYECKHUX
cIiopax IoKa ele TOJbKO HaOupaeT MOMy/ISIPHOCTD.
OnHMM M3 KOMMEpPYECKHX KEHCOB C YCMEIIHbIM
MPUMEHEHUEM MeIualuy MOASHWINCH CIelaau-
CThI YKpaWHCKOTO IieHTpa Mmemuanuu’. B maHHOM
JieJie CIOp BO3HMK MEXIy TpeiaepaMu, TOproBaB-
KUMU 3epHOM. HeBbIMmoHEeHUEe TOTOBOpPEeHHOCTENH
ObUIO BBI3BAHO (hOPC-MaKOPHBIMU OOCTOSITENb-
ctBamu (koHel 2013 — Havano 2014 roma). Cropo-
HbI OTKAa3aJHUCh OT OOpallleHUsT B MEXIyHAPOIHBIN
apouTpax. MeaualMOHHBIN TIpollecC 3aHsT TSTh
yacoB. B ntore yacth 00513aTebCTB ObLIa BHITTOTHE-
Ha B JicHeXXHOI (popMe (M YaCTMYHO B HATypaJbHOM
BUJIC 3a CYET MPUMEHEHUs AMCKOHTAa Ha TPOIYK-
1I110), HAYMCIEHHbIE IITpadHbIE CAHKIIMN ObLIN Ya-
CTUYHO YMEHBIIIEHBI, a OMACeHUsI CTOPOH O PHCKax
HEUCITOJTHEHUS 00s13aTeIbCTB MPOBEPEHBI U CHSITHI.
CTOPOHBI TaKXe TOTOBOPUIUCH O MAPTHEPCKUX OT-
HOIIICHUSIX Ha Oymy1iee.

BbiBoabl

B Ykpaune Menuaiuyst yxkxe MuMeeT OIpeaesieH-
HOE 3aKOHO/IaTeJIbHOE PETYJIUPOBAHUE, XOTS TPUHSI-
THE CIELUAIBHOIO 3aKOHA O MeIMAallMy OTJIOXEHO
Ha HeoNpeIeIeHHBIN CPOK. YCIIyTH IMoCcpeTHUYECTBA
W MeIUalluy He SBJISIIOTCSI HOBUHKOM IJIsT YKpauH-
CKOI'O pbIHKA, OJHAKO IMOKa He MMEIOT TaKOW IMo-
MyJISIpPHOCTH, Kak, HanmpuMep, B CILIA, ABcTpanmuu
u EBporre.

2 http://www.nspp.gov.ua/home/struktura-nspp-5/10120-informatsiia-pro-rezultaty-diialnosti-natsionalnoi-sluzhby-

poserednytstva-i-prymyrennia-za-2018-rik.

3 Boaee 1,86 mapo pyo. u 2,9 mapd py6. coomeemcmeenno. — [lpum. peo.

* https:

ukrmediation.com.ua/ua/vrehuliuvannia-sporiv/istorii-uspikhu/52-korotkyi-vyklad-istorii/ 186 0-korporatyv-

na-ta-komertsiina-mediatsii.
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MEOUALMSA B

PECITYBJIMKE BEJIAPYCb

Jlunus

Bnacoea

mMeouamop,
MeNCOYHapPOoOHbIl
3Kchepm 8 0baacmu
6busHec-mMeouayuu,
yupeoumesib

LleHmpa meduauuu u
nepez2o8opos (MuHck),

K. 0. H.
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Cucmemnoe pazsumue meduayuu 6 Pecnybauxe beaapyce Hauanocw
¢ moeo, umo 6 2007 eody Iepmarnckuii npasogoil (hpoHd 6 napmuepcmee ¢ cy-
0eOHbIMU OpeaHamu pecnyoauKly peaiu308al NPoeKm, HanpasAeHHbL Ha pac-
npocmpaHenue 3HAHULL 0 Meduauuu cpedu deaopycckux ropucmos. B kaue-
cmee akcnepmos 6 beaapyce npuesicaru Hemeykue CyobU-meouamopbl,
KOmopble 0eauauch ONblMoM OPeaHu3auuu U npogedeHus meouayuu & cyoe.
B 2011—-2012 200ax 6 cucmeme x03siicmeeHH020 cyoa' npouies NUAOMHbLI
npoeKm no npoodeudicenuro Meduauuu Kak cpeocmed paspeuleHus 3K0HOMU-
YeCKUX U UHBIX NPABOBLIX CNOPOB, 8 X00e KOMOPO20 NPOULIU 00yUeHue nepable
benopycckue meduamopsl U Obl1a cO30ana Nepeas CneyuaIu3upPoBaHHas opea-
HUu3auus — yuebHo-npakmuueckoe yupescoerue «llenmp meduayuu u nepeeo-
80p06», onpedeauguiee ceoeil muccueil npodgeuixcernue meduauuu 8 beaapycu.
TlozumugHnsie pe3yabmamol NUAOMHO20 NPOEKMA CHOCOOCMB08ANU NPUHAIMUIO
3akona Pecnybauxu beaapyce «O meduayuu» (daree — 3axon)’. B cmamoe
0CBEULarOMCsl OCHOBHBIE NOAONCEHUS OAHHO20 3AKOHA U PeanibHOe COCMOsHUe
Meduamueroil npakmuku 6 pecnyonuxe.

Cdepa npumMmeHeHus 3akoHa o Meanaummn

B cooTBeTcTBUM ¢ 3aKOHOM MeAualMs KaK cocod pa3pelieHus: ClopoB
MOXET MPUMEHSTHCS K TPaXXIaHCKUM criopaM (U3MYECKUX U IOPUANYECKUX
JIVLL, BKJTFOYAs MPEANPUHUMATEIBCKYIO U MTHYIO XO3SMCTBEHHYIO €S TEILHOCTD,
TPYIOBbIE, HACJIEACTBEHHBIC, XWJIMIIHbBIC, COCEACKUE, CEMEWHbIC U Ipyrue
cnopbl. Meauanus He MOXET ObITh IPUMEHEHA IJIS1 ypeTyJIMpOBaHUsI CIIOPOB,
BBITEKAIOLIMX W3 MyOJMYHBIX OTHOILIEHUI, CBSI3aHHBIX C 3alllMTON Tocymap-
CTBEHHBIX M OOIIECTBEHHBIX MHTEPECOB. Takzke Helb3sl MPUMEHSITh MEAUALINIO
TSI pa3peleHus CIOPOB, BBITEKAOIIMX U3 YTOJOBHBIX U aAMUHUCTPATUBHBIX
OTHOILIEHU.

L'Cyowbt no kommepueckum cnopam 6 Pecnyonuxe Benapyce.

2 3axon Pecnyonuxu Berapyce «O meduayuuy om 12 wons 2013 200a npunsm Iaiamoii
npedcmasumeneti 28 uons 2013 2o0a. 3axon Pecnybauxu benapyce «O 6necenuu usmene-
HUUl U OONONHEHUll 8 HeKkomopble Kooekcwbl Pecnybauxu Benapycy no eonpocam pazeumiuis
meduayuuy om 12 uona 2013 200a npunam Ilaramoii npeocmasumeneii 26 urons 2013
2o00a. [lannvie akmol ecmynuiu ¢ cuny 24 aneaps 2014 2ooa. B smo oice apems dOvlau npu-
HAmMbl coomeemcmeyrouue nocmanosnenus Coeema munucmpos Pecnybnuxu benapyce, a
maxoice pao noO3axKoHHvIX akmoe Murnucmepcmea rocmuyuu. Ha ce2co0HawmnUll 0enb Oeli-
cmeyem 11 akmog 3akoHo0amensCcmea, pecyrupyiowux npumenerue meouayuu 8 berapycu.
3a Munucmepcmeom ocmuyuy cmpanvl 3aKpeniena QyHKYus 2ocyoapcmeentozo peayis-
mopa meouayuu.




KTo Mo)eT 6bITb
MeauaTopom

B benapycu MennaTopoM MOXKET ObITh (hU3nIe-
CKOE€ JIMII0, UMEIolIee JII000e BhICIee 00pa3oBaHue
U TIpolIe/Iiee Kypc MoAroTOBKM MenuaTopa. Takoi
Kypc BKiItovyaeT 140 yacoB MOATOTOBKH JIJIsI IOPUCTOB
u 170 — piag auu, He MMEIOIIUX BbICIIEro I0pUaN-
yeckoro o0pa3oBaHUsl. MUHUCTEPCTBO IOCTUIIMU
Pb npusHaeT 1OKyMEHTBI O MOATOTOBKE MEIUATO-
pa TOJBKO TeX OpTraHU3aIuii, MPOrpaMMbl KOTOPBIX
COIVIaCOBaHbl CaMUMM MUHUCTEPCTBOM. be3 mon-
TOTOBKM HMMEIOT TPaBO CTaTb MEAMATOpaMu JIMIIA,
UMEIOIMEe ONMBIT pabOThl B 3KOHOMUYECKOM CyJe
B KaQ4eCTBE MPUMUPUTES.

[MpssmMoli 3ampeT Ha AESITENIBHOCTh MeAuaTo-
pa B 3aKOHE MPEeITyCMOTPEH ISl TOCYAapCTBEHHBIX
CITy>KallluX, B TOM YMCJIE CyNei, a TakKKe Heaeecno-
COOHBIX JIMII U TPaXAaH, UMEIOIIUX cyauMocTh. He
MOTYT OBITh MEIMATOPAMU B TEYEHHE TPEX JICT JINIIA,
YbM TOJHOMOYMS B KayecTBE TOCYAapCTBEHHOTO
CITy>Kalllero ObLTM TpeKpalleHbl MO OCHOBAHMSIM,
CBSI3aHHBIM C COBEPIIIEHUEM MPOCTYIIKOB, HECOBME-
CTHUMBIX C UX TPOGeCCUOHATBHOM eITeIbHOCThIO.

CraTyc MeauaTopa

B Benapycu nesatenbHOCTb MeAMaTOpa TPaKTy-
eTCs KaK caMOCTOsITeJIbHAs EeSITENbHOCTh (hU3NIe-
ckoro juma. I[IpaBoBbIM JOKYMEHTOM, pa3peliaro-
LM TaKyIO eITeIbHOCTD, SIBJISIETCS CBUIETEIBCTBO
MenunaTopa, BbIIaBaeMOE Ha OCHOBAHWU PEIIeHUS
KBaTM(PUKAIIMOHHON KoMmuccuu MMHUCTEepPCTBA
foctuniuu. Ilociae mosiydeHUsT TaKOro CBUAETENb-
CTBa TaHHbIE MeIMaTOPa BHOCSITCS B FTOCYIapCTBEH-
Hblli PeecTp MeauatopoB. JlesaTeIbHOCTh MeIUaTo-
pa TIpu3HaHa HEKOMMEPUYECKOU; Meauatop HUMeeT
MpaBO Ha BO3HArpaxieHue, pa3Mep KOTOPOro ycTa-
HaBJIMBAETCS IO COIVIAIIEHUIO CTOPOH M MearaTopa
B COIJIAIICHUM O TIPUMEHEHUU Meauauuu. Menua-
TOp TaKKe MMEET MPaBO Ha OCYIIECTBICHUE JTI000M
WHOW TIpo(ecCMOHabHOI MeITeIbHOCTU. 3ampe-
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1IaeTcs MpHUBIEKaTb MeAuaTopa B KayeCcTBE CBU-
Jeresst Mo akTaM, KOTOPbIE CTaJud M3BECTHBI €My
B MeIUAlINN.

B mpouecce yperynupoBaHusl criopa Meaua-
TOp BBICTYNAET KaK HEUTpaJIbHOE JIMLIO U HE BIIpaBe
BHOCHUTb CBOM MPEMIOXEHUS MO €ro pa3pelieHulo.
B cinyyae eciau cTopoHbl KOHMIUKTA HE JOCTUTHYT
COIJIAIIEHNST, MEINATOP HE UMEeT IpaBa B TaJIbHEl -
IIIeM TIPEICTABIISITh MHTEPECHI KAKOM-TM00 CTOPOHBI
MEeperoBOpoOB B KaUeCTBE aJBOKAaTa WU TPEeTeHCKOTo
CYIIbU TI0 3TOMY CIIODY.

JeiicTBUsI MearaTopa, MpOTUBOpeYalle 3aK0-
HOJIATeJbCTBY W/MJIM HapyllalolIne IIpaBa TPEThbUX
JIULI, MOTYT ObITh 00KaJIOBaHbI B CyAeOHOM TTOPSIA-
ke. KpoMme Toro, MUHUCTEPCTBO IOCTULIMM MOXKET
MPUHSATH PellIcHUE O TPEeKpalleHUN OCUCTBUS CBU-
JIleTeJIbCTBA MeIMaTopa, B TOM YKMCJIEe B CBSI3U C HApY-
meHueM [1paBuit STUKKM MeauaTopa, yTBePKICHHBIX
MuHUCTEPCTBOM FOCTULIVH.

JlesaTenbHOCTh MeauaTopa MOAIEKUT HAJTOT00-
0JIOXKEHMUIO MO CTaBKe MoaoxoaHoro Hayora (13%).

Mepuaumsa Kak npoueaypa

B benapycu menuaiiusi HaYMHaETCs TOCTE 3a-
KJTIOUYEHUS] MEXIY MEIUATOPOM U CITOPSIIIUMUA CTO-
pOHAMU MUCbMEHHOTO COTJIAllIEHUST O TIPUMEHEHU N
Mmeauauuu. B Hem 00s13aTeIbHO YKa3bIBAIOTCS Mpei-
MET Cropa, CBEACHUS O MeauaTope (MeauaTopax),
CPOKM M MECTO MPOBEACHMS MEIUAllMd U pa3Mep
BO3HarpaxiaeHus meauaropa. HecoOmoneHue yka-
3aHHBIX TpeOOBaHUI MO (popMe WU COACPKAHUIO
MOXET CIYXKUTh OCHOBAaHWEM [JIsI MPU3HAHUS He-
JNEMUCTBUTEIbHOCTH TaKOTO COTJIAIICHMUS.

benopycckuii 3akoH 3aKpemnus OCHOBOITOIara-
Iolre TPUHIIMITBI TToAIepKuBarolieit (dacumura-
TUBHOIM) MeIUalu®, pacrpocTpaHeHHoi B EBporre:
JTOOPOBOJILHOCTh, PAaBHOIIPABUE U COTPYIHUYECTBO
CTOpPOH, OECIPUCTPACTHOCTh U HE3aBUCHUMOCTh
MenuaTopa, KOH(MUACHIIMAJbHOCTh. 3aKOHOMIa-
TEJbCTBO MCXOAUT W3 MpPUHLMIIA JOOPOBOJBHOCTHU
CTOPOH B oOpalieHnu K Mearaiuu. CTOpOHBI caMo-

3 B aumepamype paziuuaiom Kaxk MUHUMYM 06e OCHOBHble MO0eau MeOuauuu: OUueHoUHylo (I8aN0amueHyr) u
noddepacusarowyro (pacusumamugnyro). Ilpu nepeom nodxode meduamop modicem 8blCKA3bIBAMb CEOH OUEHK) CYy0eOHOll
nepcnekmuebl meouayuy U npediazams CMopoHam NYymu peuleHus KOHQAUKmMa, npu 6mopom 00AiceH 8030epiciueamscs
om 3moeo. (cm., Hanpumep: lopouiuyx H. B. Tpancgopmamusnas meduayusi: OCHO8Hble NOHAMUS U YCIMAHOBKU //
Ilcuxonoeuueckas nayka u obpazoganue. — 2014. — Ne 2. — C. 41—48). — Ilpum. peo.
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CTOSITEJIbHO, IO B3aMMHOMY COTJIACHUIO BBIOMpPAIOT
Meaualuio U Meauaropa (MeauaTopoB).

3aKOoH 3aKperuisieT KOHPUASHIIMATIBHOCTD BCEM
nHdOpMaIMM, OTHOCIIIEHCS K Meaualuu, eciu
CTOPOHBI He AOTOBOPSTCS 00 MHOM. CTOPOHBI Me-
MHUalMY HE BIIPaBe CChLUIATHCS B CYI€OHOM WJIU Tpe-
TeiiCKOM pa3bupaTebcTBEe Ha MH(MOPMAIIUIO, MOy~
YEHHYIO B X0JIe MEeIUAllH.

Cpok MpoBeAeHUST MeIUAllMK HEe MOXET TMpe-
BBILIATH 1IeCTU MecsleB. OTcUeT cpoka HAauMHAEeTCsI
CO IHS TOIIMCAHUS CONNIAIIEHUSI O NPUMEHEHUU
Meaualnuu. Meauanus 1Mo cropam, HaxOAAIIUMCS
B cylae OoOIlell IOpUCIUKIMU, TOJDKHA ITPOXOAUTH
B CPOK, OMpeneeHHbIN CyToM, HO TaKKe OrpaHuYe-
Ha IIECThIO MeCSILIaMH.

B cnyyae moctukeHMsI JOTOBOPEHHOCTEH CTO-
POHBI PUKCUPYIOT X B MEIUATUBHOM COIIAIIICHUU.
CornanreHue T0KHO colepXaThb CBEIEHUS O CTO-
pOHax, MeauaTope W MpeaMeTe cropa, o0si3aTeslb-
CTBa CTOPOH MO YPEryJUpOBaHUIO CIOpa U CPOKHU
UX BBITIOJIHEHMSI. 3aKOH UCXOIUT M3 MIPUHIINIIA J0-
OpPOBOJILHOCTU UCITOJHEHUSI MEAMATUBHOTO COTJIa-
meHusi. OMHOBPEMEHHO JII CIOPOB, TMOIBEIOM-
CTBEHHBIX KOHOMUYECKOMY CYIy, MperycMOTpeHa
BO3MOXXHOCTb MPUHYIUTEILHOTO MCIIOJHEHUST Me-
IraTUBHOTO cornaieHus. [Tpu 3ToM JOKHEI OBITh
COOJTIOACHBI 1BA YCJIOBUS:

* MeIWaTMBHOE CoTJallleHue JOJDKHO OBITh
3aKJII0YEHO C yJYacTHUEeM MeauaTopa, BKIIIO-
YEHHOTO B rocyaapcTBeHHBI Peectp Me-
JIaTOPOB;

* MEIWAaTUBHOE COTIJIAIlIEHWE MOKHO OTBE-
yaTh TPeOOBAHUSIM, MPEIbIBISIEMBIM IIPO-
IieCCyaJlbHbIM 3aKOHOAATEJIbCTBOM K MM-
POBBIM COTJIAIICHUSIM.

YKazaHHbIE Y WHBIE OCOOCHHOCTM WHCTUTYTA
Menuauuu B bemapycu oTpaxkeHsl B Taba. 1. Oco-
OCHHOCTU TIPUMEHEHMST MEAWAIIM T10 CITOpaM, IOo-
CTYIIMBIIMM B SKOHOMUWYECKUI CcyI Wiau Cyd o0lLeit
IOPUCIUKIIMU, OTTMCAHBI B Ta0JI. 2.

MepuaTuBHag NpaKTUKa

MenunaTuBHas TipakThka B bemapycu pas3Bu-
BaeTCsl BOJIHOOOpa3HO. B mepuoa mpoBeaeHus Mu-
JjotHoro mpoekTta (2011—2012 roapr), Koraa cyabu
WMEJU TIPaBO HAIlPaBJISITh CTOPOHBI HA MEAUAIIIO,
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ObLIM TIPOBEAEHBI COTHU MEAWALM, UYTO ITO3BO-
JIMJIO OENIOPYCCKUM MenuaTopaM TMOJyYUTh OITBIT
MPOBEACHUSI MEAUALMI 10 XO3SMUCTBEHHBIM CITO-
pam. ITocne BcTymieHus 3akoHa B cvity B 2014 romy
CYIbU CTaJIM CCBLIAThCSI Ha OTCYTCTBUE Y HUX Mpa-
Ba HaMpaBJIsSITh CTOPOHBI B MEIUALIMIO, TTOCKOJIBKY
B 3aKOHe 3aKperieHa T00pOBOIBHOCTh OOpaIlleHUS
K 3TOi1 mporienype. KonmnuectBo Meauannii, mpoBo-
JHUMBIX 1O CITOpaM, HaXOSIIMMCS B CyJe, COKpaTH-
JIOCh JI0 HECKOJIbKUX AECATKOB B roi. OTcyTcTBUE
MOIEPKKHU CO CTOPOHBI CyJla MU3MEHMJIO CTPATernio
MPOABMKEHMS Meauauu B benapycu.

CeronHsl cuTyalusi HECKOJIbKO M3MEHWIACH,
OeJlopyccKre MeauMaTopbl KOHIEHTPUPYIOT CBOU
YCUJIMS HA pa3BUTUU BHECYAeOHOI MeIMALlUU U TT0-
BBIIIEHUM Ka4decTBa MPOBOAUMBIX Tpoueayp. Me-
JAaIs BHEAPSETCS B XO35IICTBEHHBII 000POT B Ka-
YyecTBe J0CYIeOHOro crocoba pa3pelieHus CIiopoB.
Menuaiust ynmomuHaeTcsl B Tpo(UIbHBIX 3aKOHO-
npoekTax. B Xo3siicTBeHHbIE JOTOBOPHI Mpeiara-
€TCsl BKJIIOYATh MEIUMATHBHBIE OTOBOPKU, OOS3bI-
BaloIIMe CTOPOHBI B CIyyae BOBHUKHOBEHHUSI CIIopa
HCTI0JIB30BaTh MEIUAIIMIO 10 0OpallleHUS B CY/I.

BbesycnoBHO, BbIOpaHHBIN MyTh HE OyAET MpPO-
CTBIM U OBICTPBIM, HO HaOJIOIAETCsS CTaOUJIbHBIN
pOCT BHECyIeOHBIX Meaualluii, 4To JaeT YBEpeH-
HOCTb B MPaBWJIBLHOCTU Takoi cTpareruu. Ecin
B 2016 romy B benapycu 66110 MpoBeneHo okojio 500
MeIualuii, To B MOCAEAHNWE Ba rofa KOJWYECTBO
meauauuit Bo3pociao g0 1300—1400 B ron. Heo6xo-
JUMO OTMETUTh M TOT (haKT, 4TO JTOOPOBOJIHLHOCTH
WCTIOJIHEHUS 3aKTIOYEHHBIX MEIMATUBHBIX COTJIa-
meHnit nocturaet 90%, B TO BpeMsl KaK MCIIOJIHU-
MOCTb CY/IeOHBIX pellieHnit cocTaBisieT okono 40%.

Benopycckue Meauaropbl  3aMHTEPECOBAHBI
B CYIIECTBOBAHUHU TPAaBOBOTO MeXaHW3Ma B3auMO-
JNEUCTBUS cyda M MeAMalldM 10 CEeMEWHBIM CITo-
paM, B OCHOBE KOTOPBIX JIeKaT MEXJIMYHOCTHBIC
KOH(MIMKTHI. TlpakThka yOemuTeJbHO ITOKa3biBa-
€T, YTO CceMeiHbIe cTIophl A(PheKTUBHEE PelIaroTCs
B MeIMalliM, HA OCHOBE JOTOBOPEHHOCTEN CTOPOH,
yeM TpaBoBbIMU cpencTBaMu. IIpodeccroHaabHOe
COOOIIIECTBO MEIMATOPOB pa3padoTaso MPOEKT U3-
MEHEHMI B 3aKOHOJATENIbCTBO O Meauauuu. [1po-
eKT TIOJIyYMJI Ol0OpeHUe BCeX 3aMHTEPECOBAHHBIX
opraHM3alluii U ceiiuac HaXOAUTCS Ha YTBEPXKICHUN
B mapjamenrTe. [Ipeanaraercsa gath cyay mpaBo Ha-



MpaBJIITh CTOPOHBI, OOpPATUBIIMECS B CYI 3a pas-
peleHrueM CeMEHBIX CIIOPOB, Ha MH(MOPMAIIMOH-
HYIO BCTpe4y ¢ MEAMaTOpPOM, KOTOpasi MPOBOIUTCS
Ha 6e3Bo3Me3nHoi ocHoBe. Ha Takoif BcTpeue Me-
JIUAaTOP PA3bSCHSIET CTOPOHAM OCOOCHHOCTU TIPO-
LIEAYPbl, YTO TO3BOJISIET UM TMPUHATH OCO3HAHHOE
pelleHre 00 yyacTuu B Meauauuu. Takum oopas3om,
MPUHLIMIT AOOPOBOJBHOCTH OOpaIlleHUsT K Meauva-
LIMU HE HApYIIAeTCs.

B cTtpaHe paboTaioT TpuU LEHTpa MOATOTOBKU
MeIMaToOpoB. B HUX ocBaMBAIOT MEAMALIUIO U METM-
aTHMBHBIC HaBBIKM HE TOJIBLKO IOPUCTBI, HO U CIELIM-
anucThl Apyrux npodeccuit. B Peectp MeauaTtopon
MuHuCcTEepCTBa IOCTUILIMU BKIIIOYeHO 6osee 700 ye-
JIOBEK — TMpaBJa, U3 HUX MPAKTUKYIOT He 6ojee 10%.

MWHCK - LeHTp
MeXXAyHapoaHOro
coTpyaHuyecTBa B chepe
Meauaumumn

CeromHs MWUHCK aKTMBHO 3asBIISIET O cede
KakK O LEHTpe MeIMallMu CTpaH MOCTCOBETCKOTO
MPOCTPAHCTBA, UTO NMTO3UTUBHO CKA3bIBAETCS HA pa3-
BUTUU MeAualiu B cTpaHe B LieioM. B MuHcke yxe
yeThlpe roga TMOApPsA €XErogHO TPOBOASATCS Ta-
KME YHUKaJIbHbIE MEXIYHApOIHbIe MEpPOMNpPUSITUS,
kak @ectuBanp Meauauuu U CTyaeHYECKMA pyc-
CKOSI3bIYHBIA KOHKYpC MeAualuyd U TIeperoBOpoB
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«Menmunanus oymyiero». Kaxaslii romn KoJIM4ecTBO
YYaCTHUKOB 3TUX MEPOMNpUSTUA pacTeT. Tak, mpo-
menmuii B Mae 2019 roga pectuBaib codpan Meaua-
TopoB U3 14 ctpan. B 2016 roay ObL1 IpoBeaeH Iep-
BbIi MeXXayHapoaHbIii (opyM IO KOMMeEpUYEeCKO
Mmenuanuu crpadH Boctounoii EBpornbl 1 LleHTpanb-
Holt Azuu. B neka6pe 2018 roma B MuHCKe mpolinia
MEXIyHapoaHas perroHajbHas KOHMepeHIus,
nocaseHHas paspadboranHoit KOHCHUTPAIT Kon-
BeHIIMM OOH o0 MeXIyHapoaHBIX MUPOBBIX COTJIa-
IIEHUSIX, JOCTUTHYTBIX B pe3yJbTaTe MeIualluu.
KoHBeH1IMST CONep>KUT MEXaHU3M MPUHYIUTEIbHO-
TO UCTOJTHEHUS] MeIUaTUBHBIX cornaieHui. JJoky-
MEHT OyAeT MOCTYMeH Uil MOMANUCAHUS B aBryCTe
atoro roga B CuHramype.

B 2018 roay LlenTp Meauauuu U nNeperoBOpoB
OTKPBUT MH(pOPMALIMOHHBIN calT «Menuanus EB-
poria — Asusi». CaliT comepXUT JaHHbIe HanboJjee
OITBITHBIX METUATOPOB, paOOTAIOIIMX Ha TTOCTCOBET-
CKOM TIPOCTpPAHCTBE, YTO 3HAYUTEJbHO OOJeryaer
MOUCK MeraTopa B MHTEPECYIOIell CTpaHe.

B benapycu, Kak u B ApyrMx rocyaapcTBax, rie
Menualusl mepeXuBaeT 3Tall CTAaHOBJEHUS, CYIIe-
CTBYET Psil OOBEKTUBHBIX U CYyOBEKTUBHBIX MPUIMH,
OCJIOXKHSIOIIMX YKpeIyieHue ee Tmo3unuii. OmHako
MOXHO YTBEpPXIaTh, UYTO 3a ISTh JIET, MPOIIEAIINX
TocJie BCTYIIJICHUS B CUJTy 3aKOHa, MeAUaIIs 0Ty~
yujia B 0€JIOPYCCKOM OOIIEeCTBE IIMPOKOE MpU3HaA-
HUE KaK CIoco0 pa3pelieHns CIOPOB U €€ MOMyJIsp-
HOCTb OyJIET TOJBKO PACTH.

Ta6auya 1. Meduauus e Pecnybauke beaapycb: o6uue nonoxceHus

Cdepsl npuMeHeHUs

KoHbmmKTE, BEITEKaIONIME 13 TPaXkKIaHCKMX OTHOIICHUI, B TOM YHCJIe
5KOHOMUYECKUE, CEMEMHBIE, TPYIOBBIE, XKWIUILLIHbIE, HACIEICTBEHHBIE,
BHYTPUKOPIIOPATUBHBIC Y MHBIC

J10OpOBOTBLHOCTE;
ITpyHIMIBI

JI0OPOCOBECTHOCTD, PAaBHOIIPaBUE W COTPYIHUYECTBO CTOPOH; OeCIpH-
CTPACTHOCTb M HE3aBUCUMOCTh MeIMAaTOPa; KOHMUIECHIINAIBHOCTh

OcHoBanusi npUMeHeHNst

BoneusbsiBneHue CTOpPOH, OCbOpMJ'IeHHOC ITYTCM 3aK/IIOYCHUA COTJIaICHUA

O NNPUMCHECHUN MeIUAluHu

Meauanuu 0 IPUMEHEHUH MeAauin
ITpocTtas nucbMeHHas hopma;
HaJU4YMe TOJOKEeHUST 0 HaMepEeHU N CTOPOH MCIOJIb30BaTh MeAUALINIO
Comamenue

JJIA pa3pClIC€HMA BOSHUKIIINX I/I/I/U'II/I BO3MOXHBIX CIIOPOB,
HaJIn4yue CBeICHUM O MEAMATOPE U €0 BOZHAIpaKaACHUH, CPOKaxX U MECTEC
IPOBCACHUA MCAallN
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MpooonxceHue mabauypi 1.

YuacTue cTopoH
B MeJIuanun

[obpoBonbHOE

IIpeacraButeabCTBO

VYuactue npencraBuresieil B MeIMalMy OMYCKAETCs MIPU YCJIOBUU HATUUUSI
JIOBEPEHHOCTH C yKa3aHWEeM TTOJTHOMOYMI 10 YYaCTUIO B MeIMALIUI

Boi0op cToponamu
MeauaTopa

Ho6poBonbHBIN BEIOOp MeauaTopa 13 Peectpa mennatopoB 6o n3 Cru-
CcKa MeAMaToOpOB OpraHMU3alMu, 0decreyrBalolei MpoBeIeHUe MeaUualluu

Cpoku npoBeieHust
MeHALMH

ITo cornamenuto CTOPOH, HO HE 0oJiee IecTy MecsILeB C MOMEHTA 3aKJTI0-
YCHMA Corlali€HuA O IPpMMCEHCHUU MEIMallN

CpoKu HCKOBOJi IJABHOCTH

HpI/IOCTaHaBJII/IBaIOTCH C MOMCHTA 3aK/IIOYCHUs COTJIallICHUA O ITPUMEHE-
HUUN ME€analnm

3aBepieHne MeIuanuu

3axkJiroyeHrue MeIMaTuBHOIO COIJIalllCHNAd,
NCTECYCHUE CPOKOB ITPOBEACHUA MEIUALINU
OTKa3 OJIHOU 13 CTOPOH WJIM M€auraTopa OT IMMPpOAOJIKEHUA MEANallun

KondbuneHmanbHa Best ”HGOpPMAaIIKs, OTHOCSIIASCS K MeIUALMKY, €CJIU
CTOPOHBI HE JOTOBOPUJINCH 00 MHOM;

KonduaenumaabHocTh CTOPOHBI, MEIMATOP U MHBIE JINLIA, YYaCTBYIOIIME B MEAUALIUU, HE BIIpa-
BE€ CChUIATHCS B CyJe HAa MH(MOPMALIUIO, TIOJyYEHHYIO B X0/Ie MEIUAIINH,
U TIPUBJICKATHCS B KAUeCTBE CBUACTEICH

HUcnoynenue J1oOGpoBoibHOE;

MeIHATHBHOTIO IIJISI CTIOPOB, TTOABEAOMCTBEHHBIX XO3SIICTBEHHOMY CYIy, BO3MOKHO IIpH-

COLIALIEHUS HYIUTEILHOE UCIIOTHECHUE

ITopsanok 00xaaoBaHUS

MeJIATHBHOTO B ob61iem nopsiake, myteM oOpalleHus B Cy1I

corameHus

Tab6auya 2. lNpumeHeHue meduayuu e cyoax Pecnybauku benaapyco

Cyn o0meit 10puCINKIH

DKOHOMHUYECKMIA Cy/I

Cdepsl npuMeHeHUs

IpaxxmaHckue CIOpbl, TTOABEIOMCTBEH-
HbIE CYy1y

DKOHOMMYECKHE CITOPHI, MTOIBEIOM-
CTBEHHBIE 5KOHOMWYECKOMY CYIY

Bo3MoxHOCTD
npUMeHeHUs Meauaun

[Mocne npuHATHSA cropa K paccMOTpe-
HUIO CyJI0OM Ha JIF000I CTaauM CYIO0MPO-
M3BOACTBA

Ha craguu npenBapuTeabHOTrO 3ace-
JAHUSI, 10 PACCMOTPEHUS CIopa Cy-
JIOM TIO CYILIECTBY

OcHoBauug
JUISL IepeJavyn cruopa
Ha MeIUALUIO CYIOM

Cormamiesue o IIPpUMEHCHU MEOua-
onun

CoramieHue o OIPpUMEHEHUUN MEOa-
orun

IToaHomouns cyaa
10 HANPABJICHUIO
CIOpa HA MeUALMIO

PazbpacHATH
Ha MpPUMEHEeHUEe MeAualluu Ha CTaauu
MOATrOTOBKM JieJia K pa30upaTeIbCTBY

CTOpOHAM HUX IIPaBO

He onpeneneHbl
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IIponeccyanbHbie
JICTBUA Cyaa

NpH nepesaye cnopa
HA MeAUALMIO

BoiHeceHue OIIpeacjiCHUA O IMpUocCTa-
HOBJICHUMU ITPOMU3BOACTBA I10 ACITY

BriHeceHue ompeneneHust o6 ocTaB-
JIECHUY UCKOBOTO 3asiBJICHMSI (3asiBJie-
HUS, KaJloObl) 6€3 pacCMOTPEHUS

Cpoku npoBeaeHus
Meauanuu

Omnpenensiorcss CyaoM, HO He Oojee
IIECT MECSIIEB C OaThl 3aKIIOYCHMUS
COIIAIIEHMST O TPUMEHEHUY MeIUALINN

He 06oee nrectnn Mecd1ieB ¢ TaThI 3a-
KJIFOUCHMSI COMVIALlLIEeHUsI O TIpUMEHe-
HUUW MeIUaIm

3aBepuieHne MeIHAIIMA

MenuaTuBHOE COTJIAllIEHNE, COOTBET-
CTByIOIIIee TPEOOBAHUSIM, IIPEIbsIBIIsIC-
MbBIM K MUPOBOMY COIIAIIICHUIO

MenuaTuBHOE COIJIAlIEHHUE, COOT-
BETCTBYIOIIEE TPeOOBAHUSAM, IIPEIb-
SIBJISIEMBIM K MMPOBOMY COIJIallIe-
HUIO; 3aKJTI0YEHUE CTOPOHAMM MHOTO
(HOBOTrO) MOroBOpa

YYACTHHUKOB M€IHALNH
U MeauaTopa

o Jmaa HE MOT'yT OBbITh CBUJIECTEISIMU
B OTHOIUCHUUN (I)aKTOB, KOTOpPLIE UM
CTaJii M3BECTHbBI B CBA3M C y4YaCTHUEM
B M€aualiumn

ITonHOMOYMS BosMoxxHo ywactme B < Menuauuu | Bo3amMoxHO yyacThe B Meaualluu
npeacTaBuTeJei IPU YCIOBUM HAJIUYUs JOBEPEHHOCTU | IIPU YCIOBUM HaJIWYWSl JTOBEPEH-
C yKa3aHHeM ITOJTHOMOYMIA IT0 yUYaCTHIO | HOCTM C YyKa3aHWEeM IIOJIHOMOYMIA
B MeIMaLINI 10 YYACTHUIO B MEAMALINN
CBuueTebCKHid CTopoHbl, UX mpencraBurelu, meaua- | CTOPOHBI, UX IIPEACTABUTEIN, MM -
HMMYHHTET TOp W MHBIC yYacTBOBABIIME B MeIMa- | aTOp U MHBIC yYacTBOBABIINE B Me-

Jualuuy Jmia HE MOTYT OBbITh CBU-
JCTCIsIMM B  OTHOLLUECHUU (I)aKTOB,
KOTOPLIC UM CTaJIU U3BECTHLI B CBA3U
C y4yaCTHUEM B M€ alilu

TlapanTun
NPUHYIUTETHHOTO
HCTIOJTHEHUS
MeIMATHBHOTO
corJIauIeHus

[IpuHyaUTEIbHOE UCTIOJIHEHUE Meara-
TUBHOI'O COIJIAIICHUS, YTBEPXKICHHOTO
CyIOM B KaueCTBEe MUPOBOTO, OCYILECT-
BJSETCSl B TIOPSIAKE HMCTIOJHUTEIBHOTO
MPOM3BOACTBA

3asiBjieHre O Bbllauye MCIOJHUTE/b-
HOTO JOKYMEHTa Ha IIPUHYIUTE]Ib-
HOE MCHOJHEHME MEeIUAaTUBHOIO
COrjallleHUs] MOXKET ObITb MOJAHO
B TeUyeHMue IIeCTH MecCSleB CO IHS
OKOHYaHHUSI CPOKOB HOOPOBOJBHOIO
HUCIIOJIHEHUSI MEIMaTUBHOIO COIJIa-
LICHUS.

Cpok paccMoTpeHUsT — He Oojee 1
MecsI1a Co THS TTIOCTYTUIEHUS 3asiBJIe-
HUS B CY[I

ITopsanok
002KaJI0BAaHNS HHOTO
(HOBOrO0) COIMAIIEHHS,

B o01iemM nopsiake, rmyteM oOpallieHus
BCyn

B o6iem mopsiake, myteM obOpalie-
HUS B Cy[I

CTIDKEHUM TOTOBOPEHHOCTEH (IpUMHU-
peHUsI) O BCEM TPEOOBAHUSIM.

Ilpy  pocTMXeHWM  AOTOBOPEHHO-
CTell Mo YyacTy TpeOOBaHUI — BO3BpaT
VI 3a4€eT rOCyJapCTBEHHOM MOUIIUHBI
MPOIOPLIMOHAJIBHO pa3Mepy YAOBJIET-
BOPEHHBIX TpeboBaHU

3aKJII0YEHHOTO
B MeIMAIUN

JIproTsi mo ymiare Bosspar wau 3auer 50% ymnadyeHHoit | B ciayyae  oOpallieHUsT  CTOPOH
rocyniapcTBeHHOH rOCYIapCTBEHHOW MMOLUIMHBI MPU IO- | C MPOChOOil O Tepeaade cropa
NOILIMHBI

Ha paspelleHue IIyTeM Meaualuu
U BBIHECEHUSI CYJOM OIlpelesieHuUsI
00 OCTaBJIECHUM MCKOBOTIO 3asIBJICHUS
0e3 paccMOTpeHHUs HCTLY BO3Bpa-
maetrcsa 100% yriadeHHO# rocyaap-
CTBEHHOM MOIIJIMHBI
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YCKOPEHHAA MNMPOLIEAYPA
APBUVTPAXXA: BbICTPEE
SHAYHNT JIYHLLE?

TOPOHBI apOUTPAKHOTO pa30UpaTeSbCTBA 3aMHTEPECOBAHBI B OBICTPOM

U BKOHOMUYECKU 3(hGhEKTMBHOM pa3pelleHur CIopoB. B KaudecTBe

OTBETa Ha TAaKOM 3aMpocC BeAYyIIUE apOUTPaKHbIE YUPEKACHUST BKIIOUIN

B CBOM MpaBuja MpoLEeAypy YCKOpeHHoro apoutpaxa. M oHa akTuBHO
npuMensieTcsi. B 2017 roay ot 1 1o 36% nen B pa3HbIX apOMTPaKHBIX YUPEKICHUSIX
paccMaTpUBaIvCh ¢ IPUMEHEHUEM YCKOPEHHOM MPOLIETYPHI.

B0 e ———————

/7
Iy
AHHa Aedynoea

cmydeHmka HNY
BLL>

107
- — —

SIAC HKIAC LCIA

[l Bcero nogaHo 3asBneHun

Mapzapuma o y
[l NMopgaHo 3asiBneHWii Ha NpoBeAeHe YCKOPEHHOM NpoLeaypbl
,ﬂp06blwe6CKaﬂ ¥ Mpumerena yckopeHHas npouenypa
cmydeHmka HNY
BLLID B ¢deBpane 2019 roma yckopeHHas Tmpolieaypa apOuTpaxka o0cyxXIaiach

Ha 69-ii ceccun Pa6oueit rpynmsr [ KOHCUTPAJL. Ap6outpaxHoe cooOIecTBO
00€CTIOKOEHO TeM, HACKOJIbKO MEXaHU3Mbl YCKOPEHHOM MPOILIETYPbl COOTHOCSTCS
¢ MpuHLUIIOM due process. HapylieHue HaHHOTO NMPUHLMIIA MOXKET MPUBECTU
K HEUCIOJHUMOCTU apOuTpakHoro peineHus. Ecam pemreHus He OyayT
MPUBOIUTHCS B UCTIOIHEHME, YCKOPEHHAs TIpolienypa OyaeT Oecrioie3Ha.

AHaIM3 TIOJIOXKEHUI PEerIaMeHTOB BEAYIIMX apOUTPaXKHBIX YUYPEKIACHUIA
MO3BOJIWJI BBISIBUTH OCHOBHBIE TPOLIECCYAIbHBIE PEIICHUS, KOTOPbhIC MPUBOMAST
K YCKOpEHHUIO apOuTpaxa. YCKOPEHHBIM apOuTpaxk — 3TO, KaK IpaBujo,
paccMOTpeHMe Jejla eIMHOJMYHBIM apOUTpOM B (UKCUPOBAHHBIC CPOKU
0e3 TPoBEIeHUST YCTHOTO CIIYIIAHUS.
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MexaHusm \
apb6. yupexkaeHue

ICC | LCIA | VIAC | SIAC [HKIAC| ICDR

PaccMmoTpeHue gena eauHOIMYHBbIM ap6u-
TpOM B KayecTse 06L1ero npasuia

YcTaHoBMEHME GUKCUPOBAHHOIO CPOKa
2 0151 BbIHECEHUS apbUTPaXKHOIo peLleHus (10
LLIEeCTM MECALLEB)

PaccmoTpeHue aena 6e3 nposefeHus yCTHO-
3 ro C/lyLaHus Mo peLleHuto cocTasa apbuTpa-
»Ka Noc/ie KOHCy/bTaLmMmn Co CTOPOHaMU

OrpaHuyeHne KoaM4ecTsa NnoJaBaeMbIx Npo-
4 LLeccyasibHbIX JOKYMEHTOB (HanpuMep, To/b-
KO UCK U OT3blIB)

3aKpenaieHne 3a apouTpaXkHbIM yypexae-
5 HMEM MpaBa COKPaTUTb JIDOOM CPOK, Npea-
YCMOTPEHHbIN peraMeHToM

HeBO3MOXXHOCTb 3asBUTb HOBble TpeboBaHMs
rnocJsie OTBETa Ha 3anpoc 06 apbuTpaxke

BO3MOYKHOCTb BbIHECEHUS pELLEHUS 6e3 Mo-
TUBMPOBOYHOM YaCcTK

v v

[lpumeHeHne  MeXaHU3MOB  YCKOPEHHOM
MpoLeAypbl apOuTpaxa TOTEHUMAIbHO MOXET
MPUBECTU K OTKa3y B NMPUBEACHUU B HUCIIOJHEHUE
apOUTPaKHOTO PEIIeHUS 10 OMHOMY U3 CJACAYIOIIUX
OCHOBAHWIA:

* CTOpPOHA, MPOTUB KOTOPOI BBIHECEHO pe-
LIeHUe, He MOIJia MpPeACTaBUTh CBOIO I10-
summio (moar. «b» 1. 1 ct. V Hblo-Mopk-
CKoli KoHBeHIIMM 1958 roga) — HapylIeHue
NpuHLMIA due process;

* apOWTpaXHBII MPOLeCC HE COOTBETCTBOBAT
corialmeHuIo ctopoH (moarn. «d» m. 1 ¢t V
Hrto-Mopkckoit koHBeHmu 1958 roma) —
HapylieHUue IIpuHLUIA party autonomy.

YcKopeHHas npoueaypa apbu-

TpaXka vs npuHuun due process

ITpunuun due process mpearoyiaraet, 4To Ka-
KIOU CTOPOHE JOOJKHBI ObITh MPEAOCTABICHBI BCE

BO3MOXXHOCTH JIJIS1 U3JI0KEHUS CBOEU TIO3ULIUU. He-
KOTOPLIC MPOLECCYAJIbHBIC MEXAaHN3MBI, ITPEAYCMO-
TPEHHDLIC I YCKOPCHUA ap6I/ITpa>Ka, MOTYT IIOTCH-
IIMAJIbHO IMOocAraTb Ha 3TO IIPpaBo.

CokpalieHue CpoKoB Ha
npoBeAeHne apbuTpaxka

B nmocinegHue rTomBl  pacnpocTpaHEHHBIM
B apOMUTpaxke sIBJICHUEM cTana due process paranoia,
TO €CTh HeXeJlaHWe cOocTaBa apOuTpaxa AeiCTBO-
BaTh PEHIUTEILHO B OMPEACICHHBIX CUTYALIMSIX W3-
3a 00SI3HM OTMEHBI apOouTpaxkHoTo peteHus'. Takast
«TlapaHoMs» 3acTaB/sieT COCTaB apOUTpaXka YIOB-
JIETBOPSATH IMPOCHOBI O IIEPEHOCE CIIYIIAHWM, TPUHY-
MaTh HOBBIE JI0Ka3aTeIbCTBA Toce aeiiaiiHa. OHa
K€ 3acTaBisgeT AyMaTbh, YTO COKpAIlleHUE CPOKOB
B YCKOPEHHOM apOuTpaxe MpeacTaBiseT co0oi Ha-
pylIeHUe TTpaBa CTOPOHBI Ha TIpe/ICTaBIeHUE CBOEH
MO3UIIUH.

Ha npaktuke 10 He Tak. B mene China Machine
New Energy Corp v Jaguar Energy Guatemala LLC

! Berger K. P., Jensen J. O. Due process paranoia and the procedural judgment rule: a safe harbour for procedural management
decisions by international arbitrators. Arbitration International. 2016. P. 420.
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and another?, paccMoTpeHHOM BepXOBHBIM cymom
CuHrarypa, MeXay CTOpPOHaMU OBLIO 3aKII0YEHO
apOUTpaKHOE COIJIallleHue, KOTOopoe Ipearoiara-
JIO YCKOPEHHYIO Mpouenypy (Mmpouecc J0JXKeH ObLT
OBITh 3aBeplieH B TeueHue 90 qHell co MHS Ha3Ha-
yeHus TpeTbero apouTtpa). OmHa U3 CTOPOH HacTau-
BaJla Ha OTMEHE apOUTPasKHOTO PEIIEHUST, BHIHECEH-
HOTO B TaKOM TOPSIIKE, MTOCKOIBbKY I10 €€ MHEHMUIO,
5TO HapylIWIO €€ IpaBo HaajaexaluM o0pa3oM
MpeacTaBuTh Aeao TpubyHary. OmHaKo cyl He Co-
rJacuiics ¢ 3asBUTENEM, yKa3aB, YTO COCTaB apOM-
Tpaxka 00s13aH 00ecNeuuTh due process «B paMKax
OrpaHUYEHUI, YCTAHOBJIEHHBIX CTOPOHAMU, B TOM
qyucae B TMpeaeiax 3aJaHHbIX UMM BPEMEHHBIX pa-
MOK».

Ecnu cpoku ykazaHbl B apOMTpaskHOM perJia-
MEHTe, TO TaKXe HEeT OCHOBAaHWI IJIS HapylIeHUSsI
due process. CTOpOHBI, BKJII0Yasi UHCTUTYLIMOHAb-
Hble MpaBuia, MpeaycMaTpuBaloliie MpUMEHEeHUe
YCKOPEHHOM MPOIIeAYphI, COTIAIIAIOTCS C YCTAHOB-
JleHueM (pUKCUPOBAHHBIX CPOKOB U MPAaBOM apOu-
TPAXKHOTO YUPEXKAECHUST UX COKPATUTbD.

PaccmoTpeHue pena
6e3 npoBeaeHUSA YCTHbIX
C/IyLLIaHUN

Hapymenuem due process MOXeT SIBISITbCS
MPUHSATHE PelLleHUs O paCCMOTPEeHMU Aena 6e3 Mpo-
BEIICHWS YCTHOIO CIIyIIaHWSI Ha paHHEW CTaauu
pasbupaTenbcTBa (KOIa y cocTaBa apouTpaxka euie
He OBUIO BPEMEHHM M BO3MOXKHOCTHM JOJDKHBIM 00-
pa3oM MOIPY3UTLCS B AeTaau Aeia)’ win 0e3 KOH-
cyabraumu co ctopoHamu. [ToTeHIMANbHO OMmacHoe
peryarupoBaHMe JAaHHOTO BOMpoca MPEAYyCMOTPEHO
B npaBwiax ICDR, B KOTOpBIX 3aKpEIIeHO, YTO YCT-
HOE CJIyIIaHUEe IPOBOIMUTCSI, TOJIBKO «ECJIM apOUTp
COUTET 3TO HEOOXoAUMBbIM». CliemoBaTeIbHO, 10 00-
1eMy MpaBujy, AeJ0 paccMaTpuBaeTcsl 03 YCTHBIX
CJyIIaHW# 1 pelaroliiee CJI0BO MO BOMIPOCY UX MPO-
BeICHUsI OCTaeTCs 32 apOUTPOM, a HE 32 CTOPOHAMM.

ANBTEpHATUBHBIM ~ MEXaHU3MOM  YCKOpe-
HUS TIPOLICAYPHI, YIUTHIBAIOIIMM TpeboBaHus due
process, MOXeT ObITb OTPaHUYEHUE TTPOTOKUTEb-
HocTu ciymanusi. Hampumep, B mpaBuiiax ADR
Chambers (KaHanma) 3akperjieHO, UTO OHO JOJKHO
IUTUThCS He 6ostee omHoro mHs ¢ 9:30 no 16:30 ¢ He-
00XomMMBIMU TIepepbiBaMU. OgHAaKO TaKoe pelie-
HUE TTOAOMAET JajeKo He IJIs1 KaxKaA0To cIiopa.

CTOpoHBI, apOUTp M apOUTPaXKHOE y4dpexkie-
HUE JOJIKHBI UCKATh ONTUMAIbHOE PEIIeHUE, O~
XOJI51 K BOIIPOCY pa3yMHO U co0Itofast 6ajtlaHC MEeXITy
9 (HEKTUBHBIM YCKOPEHHBIM TrparKOM U MPaBOM
CTOPOHBI U3JIOKUTH CBOIO TIO3UIIUIO.

OrpaHuyeHune KosimyecTBa
npoLieccyasibHbIX JJOKYMEHTOB

OrpaHnyeHHe KOJIWYECTBA MPOILECCYATbHBIX
JIOKYMEHTOB B paMKax YCKOPEHHOU MpoLeayphl Mo-
3BOJISIET CTOPOHAM COCPEAOTOYNUTHCS TOJIBKO Ha 3HA-
YUMBIX U PEJIEBAHTHBIX BOIIPOCaX. DTO MOXET CHe-
JIaTh pacCcMOTpeHue criopa 0osee 3(hGEeKTUBHBIM?,
Tem He MeHee YCTaHOBJIEHUE JUMHUTA Ha KOJHUYE-
CTBO TIOJaBAa€MbIX MPOILECCYATbHBIX TOKYMEHTOB,
B TOM YMCJI€ Ha YMCJIO UX CTPAHMUII, TTOTEHIUATbHO
MOXET SIBJISITbCSI HapyIIeHUeM due process>.

bonee 6e30macHbBIM CITOCOOOM YCKOPEHMSI SIB-
JISIETCSl YCTAaHOBJIEHUE XKECTKUX IeTalfHOB Ha IT0-
nayy noKyMeHToB. Ho Takoii MexaHuU3M HeE CTOJIb
addexkTrBeH. Kaxablii HOBBIM JOKYMEHT, Aaxe
MOJAHHBI B XECTKUE CPOKM, TMOPOXIAET MpaBO
NIPYTroii CTOPOHBI Ha HEro OTBETUTh U TPeOyeT mo-
MOJIHUTEJHOTO BPEMEHU Ha O3HaKOMJIEHHE. 3eCh
BO3HUKAET BCE Ta e HEOOXOMMMOCTbH ITOoMcKa 0Oa-
snaHca. Ilpu pemeHnu Bompoca 00 OrpaHUYEHUM
YHCcia MpolecCyaTbHbIX JOKYMEHTOB COCTaB apOu-
Tpaxa JOJDKEH MPUHUMATh BO BHMMAaHUE MHEHMUE
CTOPOH, CJIOXKHOCTh U OOCTOSITE/IbCTBA Jea.

2 China Machine New Energy Corporation v Jaguar Energy Guatemala LLC and another, Supreme Court of Singapore, High
Court, Originating Summons No. 185 of 2016, 26 April 2018, [2018] SGHC 101.

3 Biihler M., Heitzmann P. The 2017 ICC Expedited Rules: From Softball to Hardball? Journal of International Arbitration
(Kluwer Law International). Volume 34. Issue 2. 2017. P. 139—140.

4 Lévy L., Polkinghorne M. (eds.). Expedited Procedures in International Arbitration. Dossiers of the ICC Institute of World

Business Law. Volume 16. 2017. P. 146.

S Waincymer J. Procedure and Evidence in International Arbitration. Kluwer Law International. 2012. P. 479—480.
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YcKopeHHas npoueaypa
apobuTtparka vs npuHUumn
party autonomy

[MpumeHeHre MpaBua 00 YCKOPEHHOI Mpolie-
JIype apOuTpaxka MOXKET MPOTUBOPEUYUTDH YCIOBUSIM
apOUTPaXHOTO COTJIAIIEHUsSI, KOTOPbIe OBLIM Tpsi-
MO corjlacoBaHbl cTopoHamu. Hampumep, mpo0Jie-
Ma BO3HMKAET, KOTjJa apOUTpakHOe corjalleHue
NpeaycMaTpuBaeT pacCMOTpPEeHUE Jiefa KOJuleruei
U3 Tpex apOUTPOB, a UHCTUTYIIMOHHBIC MpaBUia —
eMHOJIUYHBIM apOUTPOM.

ITo oOiiemMy mpaBuILy, MOJOXEHUS apOUTpaxK-
HOTO COTJIallleHUST UMEIOT MPUOPUTET TIepe MHCTU -
TYLIMOHAJLHBIMU TIPaBUJIAMHU U B ClTydyae KOH(MIMKTA
JOJDKHBI MPUMEHSIThCST OHM®. TeM He MeHee cyne0-
Hasl TpaKTHKa M0 3TOMY BOIIPOCY He eIMHO00pa3Ha.

B nene Noble Resources International Pte Ltd
v Shanghai Good Credit International Trade Co. Ltd
CyJl cuel, YTO Ha3HaueHUe eIMHOJUYHOTO apOouTpa
npu yckopeHHo# mpoueaype mo IlpaBunam SIAC
2013 gBnseTcss HapylueHUeM party autonomy’. Bep-
XoBHBI cya CuHramnypa B neyne AQZ v ARA B takoii
CUTYyallMU, HAIIPOTUB, He Haiea HapyiueHus. Cya
yKazals, 4yTo, BbiOpaB mpasuia SIAC 2010, cropo-
HbI TIpU3HAIM ToJHOMouue Tpe3uaeHTa SIAC Ha-
3HAYUTh EAMHOJIUYHOIO apOUTpa MPU MPUMEHEHUU
YCKOpeHHOU Tiporuenypsl®. TIpyn 3TOM TOJOXEHMS
npaBua SIAC 2010 u 2013 06 ycKopeHHOIi mpole-
Jype UIEHTUYHBI.

ApOUTpakKHBIM  YUIPEXIECHUSIM HEOOXOIUMO
yperyJnupoBarhb COOTHOIIIEHNE MPpSIMOTO
corjlallieHUsI CTOPOH U MTOIpa3yMeBaeMOTo COTIacusI
¢ apoutpaxHbiMM TipaBuiamu. SIAC 10 yuen
U OTpas3wi B MpaBUJiax 00 YCKOPEHHON IMpoLeaype
UX IPUOPUTET.

YCKOPEHHAA MPOLEAYPA | AHANTUTUKA

B npaBunax HKIAC 3akperieHo pellieHue,
KOTOPOE IMO3BOJIIET YYECTh BOJIO CTOPOH HaWIyd-
muM obpa3oM. B ciayyae eciau CTOpOHBI COIIaco-
BaJIM PAacCMOTPEHHUE Nefla KOJUIeTHell M3 Tpex ap-
outpoB, HKIAC npemiaraer ctopoHaM MpoLenypy
C €IMHOJIMYHBIM apouTpoM. ECJI OHM HE COTIacHBHI,
paccMaTpuBaTh CIIOp OyaeT KOJIIeTrusl.

Ecnu apOuTpakHbIil periaMeHT He pa3pelraeT
KOJUTM3UIO, TO, Ha Halll B3IJISIA, JOJDKHBI MpUMeE-
HSTBCS TTOJIOKEHUST apOUTPaKHOTO COTIallleHUs.

BoiBoabl

[MpumMeHeHUe YCKOPEHHOI TMpOoLEeAypbl BpsI
JU TIpUBEIET K HEMCIIOJIHUMOCTU apOUTpakHO-
ro peueHus. HecMoTpst Ha To 4TO mpaBuja ycTa-
HaBJIMBAIOT CTPOTME MEXaHW3Mbl IJII YCKOPEHWMSI
MPOLEAYPbI, OHU TaKXKe TEMOHCTPUPYIOT THOKOCTD
B UX npuMeHeHnn. HanmpuMep, ycraHoBIeHUE CpO-
Ka JUIsl BHIHECeHUsI apOMTPakHOTO pellleHUsT B TIpa-
BWJIAX COMTPOBOXKIAETCSI OTOBOPKOIA O TOM, YTO B UC-
KJTIOUMTEJIBbHBIX CJTy4asX CPOK MOXKET OBbITh IMPOJJIEH.
Pelienue o HermpoBeIeHUU YCTHOTO CITyIIAHUS TTPU-
HUMaeTcsl, Kak MPaBUJIO, MOCIe KOHCYJIbTallMu CO
ctopoHamu. JlaHHBIN TIOAXOA SIBISIETCS TPaBUIb-
HBIM U TTO3BOJISIET Y4€CTh 0COOEHHOCTU KOHKPETHO-
IO Jiejla U MHEHUE CTOPOH.

ApPryMEeHTOM TIPOTMB OTMEHbI apOUTPaxkKHO-
IO pEeIIeHUsS MOXET OBbITh JOKTPUHA BCTOIIIE/b,
ecau 3asBUTEb HE BO3paxkaa MPOTHUB OrpaHuyYe-
HUS TpoLeCCyalbHbIX IEMCTBUI WIM HE OCIIapyBal
Ha3HayeHWe eAWHOJIMYHOro apburtpa. B wyacTHO-
ctH, cyneoHas npaktuka LlBeinapun’®, [onkonra'®
u ®paHuun'! moATBepKIAET: B CIydae, €CJIi CTOPO-
Ha He MOoJHMMaJIa BOIIPOC O HapyILIEHUU due process
B X0Jle apOMTpaxa, XOTsI U 3Hajia 00 9TOM, OHa Tepsi-
€T MPaBO CChLIAThCS HA JAHHOE HapylleHUe Ha cTa-
W UCTIOJTHEHUST apOUTPaXKHOTO pellieHusl.

®Lew J. D. M., Mistelis L. A., Kroll S. M. Comparative International Commercial Arbitration. Kluwer Law International.

2003. P. 2—45.

7 Noble Resources International Pte Ltd v Shanghai Good Credit International Trade Co, Ltd [2016] Shanghai No. 1 Interme-

diate People’s Court (Hu 01 Xie Wai Ren No. 1).

8 AQZ v ARA, Supreme Court of Singapore, High Court, 13 February 2015, [2015] SGHC 49.
? Chrome Resources S.A. v Leopold Lazarus Ltd, Federal Supreme Court of Switzerland, in Yearbook Commercial Arbitration

VI, 1986, p. 538—542.

10China Oil Joint Service Corporation Shenzhen Branch v. Gee Tai Holdings Co. Ltd., Supreme Court of Hong Kong, in Year-

book Commercial Arbitration XX (1995). P. 671—680.

" Cour de cassation, civile, Chambre civile le, 6 May 2009, n°08-10281.
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[MPN3bIB K PATUOUNKALLNN

HbIO-MOPKCKOW 1 EBPOMENCKOW

KOHBEHLUMW: MOJTYAHMUE,

PA3OPAXXAKLLEE MHBECTOPOB U INMPABO

BanuxaH LllalikeHos

mazucmp npasa
Jxcop0dxucmayHckozo
yHUsepcumema,
napmuep u 2n1aea
NpPakmuku no
paspeweHuro cnopos
topuouyeckol pupMbl
AEQUITAS, Aamamebr™
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TO-TO MOXET MOJAyMaTh, YTO 3Ta CTaThsl MpuypodeHa K 60-1etnio KoH-

BeHIMM OOH o nmpu3HaHWY U IPUBENEHUN B UCTIOJIHEHUE WHOCTPAH-

HBIX apOUTpPaXKHBIX pelieHuii, noanucanHoil B Helo-Mopke 10 uioHs

1958 roma (nanee — Hplo-Mopkckas KOHBeHIMs), WM HAMMCaHa

MO TIOBOY WHOTO 3HAMEHATEJbHOTO COOBITHS OOIECTBEHHO-ITOTUTUYECKON

>kxnu3HU. Ho Ha camoM niesie 06CTosTETbHOE UCCIIETOBAHUE O 3asIBJIEHHOM TpeJi-

MeTe JOJIKHO OBbLITO MOSIBUTHCS 3HAYMTENIBHO paHblle. JLoJKHO ObLTO MOSIBUTH-

cs TOTOMY, YTO MPAaBOBAsI OMPENEIEHHOCTh HE JOIXKHA 3aBUCETh OT MOJIUTHYE-

CKOI KOHBIOHKTYPHI. A OTKJIaIbIBAJIOCh, BO3MOXHO, U3 OMACEHUS MOACKA3aTh

HeA00POCOBECTHBIM YYaCTHHUKAM PbhIHKA CIOCO0 YHTH OT 00s13aTebeTB. Eciu
TaK, TO OMACEHUE JIOXKHO.

3amarumBas npobieMy craryca npucoeuHenns Kk Hpro-Mopkckoii KoHBeHIMH

n EBporelickoil KOHBEHIIMM O BHEUTHETOPTOBOM apOHUTpaxe, MpUHATON B JKenese

21 ampens 1961 rona (manee — EBporielickasi KOHBEHIIMS)!, MBI TTOPOXKIAAEM Ipa-

BOBYIO HEOTIPEJICIIEHHOCTh, KOTOpasi T'yOUTENbHA JIJIsl BCEX — KaK JJOOPOCOBECTHBIX

! Hekomopbimu agmopami 8bickasbleanoch Muerue o mom, ymo Huio- Hopkckas koneenyus
He OblL1a pamu@uUuUpPOBana U NO3IMOMY He UMeem npuopumema neped Ka3axcmancKumu
3aKoHamu, HO 0e3 NOOPOOHO20 aHAAU3a, KOMOPLL Heo0X00um 6 céeme YKOPEHUBUIUXCS
aAnbMEePHAMUBHBIX MOYEK 3PEeHUsl, 8 UeAoM CO30AlouWux eneuamaerue HeoOHO3HAYHOCMU
cmamyca npucoeduHeHus: K 00Cyncoaemvim KOHBEHUUSIM.

Mnuenue o mom, umo Hvio-Hopkckaa koneenyus Kazaxcmarnom e pamupuyuposana,
sbickasvleanoce caedyrowumu asmopamu: Treyauna JI. C. Ilpusnanue u ucnoanenue
pelenull KommepuecKkux apoumpaniceil u uHocmpautsix cyoos 6 Kazaxcmane // Legal In-
sight. — 2015. — No 6 (42). — C. 31; Nacimiento P., Yeleuov M. Kazakhstan: Overview of
Investment Treaty Programme // Global Arbitration Review. November, 2018. https.//glo-
balarbitrationreview.com/jurisdiction/1005364/kazakhstan; Shaikenov A. Arbitration Law
In Kazakhstan. International Aspects // Forbes Kazakhstan. 2017, March. https://forbes.
kz/process/expertise/arbitration_law_in_kazakhstan_international aspects/; Illaiikenog
B. K., Hoasmosa A. T. Ilpobaema evibopa npasa, npumeHumoz2o K apoumparischomy
pazoupamenscmay u apoumpa’cHomy co2AauleHur0, ¢ MOYKU 3peHus Ka3axXCMAaHCK020
3akonodamenscmea // Becmuui mexcoynapoonoeo kommepueckoeo apoumpasica. — 2018.
—No [(16). — C. 129. https.//doi.org/10.32875/icar.2018.1.123.

Ilpomuesononoxucroe muenue cm., Hanpumep, 30ecw: A6dyanraesa XK., Tyavuunckas IO.
Ilpobaembl ucnoanenus mexncoyHapooHslx apoumpasicnsix peuwenuii 6 Kazaxcmawe //
Opucm. — 2012. — Ne 5. https.//journal.zakon.kz/4494762-problemy-ispolnenija-mezh-
dunarodnykh.html.

* 3aeono60kx u Hazeauue eopo@a npueo@umc;z C Y4emom noxceaanus asmopa.
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YYaCTHUKOB PBbIHKA, HaXOAAMIUXCA I10J AaMOKJIOBBIM
MEYOM BHYTPEHHHUX IPOTHBOPEUUH Ka3aXCTaHCKOIO
3aKOHOMATENICTBA 00 apOUTpake, TaK U TOCYIapCTBa,
BBIHYXXJICHHOI'O HECTU TPaH3aKIIUOHHBIC U3ACPIKKN
B 3aTSDKHBIX TEPETOBOpax 00 apOUTpaKHBIX COTIIAIIe-
HUAX C HACTOPOXCHHBIMH HMHBECTOpaMu. He ToBOpPA
YK€ O KOCBCHHBIX H3ICPIKKAX 3KOHOMHUKHU OT 06IIICFO
HEraTUBHOTO (DOHA, CO3/1aBAEMOTO IIOCTOSIHHO Me-
HSFOIIUMCSI 3aKOHOMATEICTBOM 00 apOuTpaxke, mo-
CJIEZIOBATEIILHO OTPaHMYUBAIONIIM ABTOHOMHIO BOJH
CTOpPOH, BHOCSIIMM CyMSITUILy HE TOJBKO BHYTPEHHEH
MPOTUBOPEYMBOCTHIO 3aKOHOB 00 apOHTpa)xe W Tpaxk-
JTAHCKHX TIPOLIECCYAbHBIX KOJIEKCOB, HO M pa3HOIJIa-
CHSIMH MEXJTy YKa3aHHBIMH akTamu ¥ Hpro-Mopkckoit
n EBponelickoil konBeHIMsAMU. [Toxkaiyii, B uem ka3ax-
CTaHCKOE PEryJUpoBaHue apOUTpaka MOCTOSHHO, TaK
9TO B CBOUX HEITOCTOSHCTBE M 3K30THUHOCTH. Hu nep-
BO€, HU BTOpoe He AobasnseT Pecrmybnmke Kazaxcran
I/IHBGCTH].[PIOHHOﬁ ITPUBJICKATCIIBHOCTH.

C pa3HO# CTeNneHbI0 OYEBUIHOCTHU MPUYUHBI,
1o KotopsiM KazaxctaHy HEOOXOOUMO HAKOHEI-TO
paTu@uIMpoBaTh 00CYXIaeMble KOHBEHIIMU, IO-
TOJTHSIOTCS IIIMPOKO PaCIPOCTPAHUBIIUMCS B TIPO-
(heccuoHaAIBHBIX KpyTax 3a0J1y>KIeHEeM, 4To hopma,
B KOTOPO#i pecry0yirKa MprUCcOeMHWIACH K KOHBEH-
LIUSIM, MOXKET CUMTaThes paTudukanueit. B To Bpe-
M$I KaK Ka3aXCTaHCKWE IOPUCTBI, PYKOBOJIMMBbIE OJ1a-
TMMUA HaMEpPEHUSIMU, W3BICKMBAIOT BO3MOXKHOCTU
TSI BBIXOJIA U3 TTATOBOW CUTYallUuu, cyaeOHast mpak-
THUKa W OpraHbl BJIACTH BCSIYECKU YKIIOHSIOTCS
OT SICHOW KBaJIM(UKAIIMK CTAaTyca MPUCOEINHEHUSI
Kasaxcrana k Hplo-Mopkckoit u Espomneiickoii
KOHBEHIIMSIM.

OO00CHOBaHHOI TTPaBOBO MO3ULIMK MBI HE Ha-
XOAUM HU B HOPMaTUBHBIX NMOCTAHOBIEHUsIX Bep-
XOBHOTO Cyla, HU B aKTaxX JAPYTrMX MpPaBOOXPaHU-
TEJbHBIX OPTaHOB. XOTS B ITOCIETHEM KOMMEHTAPUA
Kk Ipaxmanckomy mpolieccyaqibHOMYy Konekcy Pe-
cnyonuku Kazaxcran (I'TIK PK) b. A. 2Kynama-
HOB NpUMEHUTENIbHO K cTtathe 255 T'TIK oTMmeuaer,
YTO «YKA3AHHbIE OCHOBAHUS 045 OMKA34 NOAHOCHIBIO
coomeemcmeyrom cmamve V Koneenuuu o npusna-
HUU U npueederHul 6 UCNOAHeHUe UHOCIMPAHHbIX apOu-

CTATYC HVK B KA3AXCTAHE | AHAJIUTUKA

mpadcHvix peuieHuii 1958 eoda, pamugpuuupoeannoii
(06a evidenenus mou. — B. Ill.) Kazaxcmanom Ykazom
IIpezudenma Pecnybauxu Kazaxcman om 4 oxkmsabops
1995 200a No 24852, Mbl He HAXOIUM ITOATBEPKIE-
HUS HU TIEPBOMY, H BTOPOMY YTBEPKACHUIO KOM-
MEHTaTOpa: OCHOBAaHUS IJIsI OTKasza B IIPU3HAHUU
¥ TIPUBEACHNM B UCIIOJIHEHNE apOUTPaXKHBIX pelle-
Huit B I'TIK Ha MOMEHT MOATOTOBKU KOMMEHTApUs
HE TOJIHOCTBIO COBMAAaIM C OCHOBAHUSIMM, TIPEI-
ycMOTpeHHbIMU B cTaTthe V Hblo-MopKckoii KoH-
BEeHLMU; 000CHOBaHUS (pakTa paTU(GUKALIUU aBTOP
HE TIPUBOJINT.

Buo Ha Aamamei, KasaxcmaH

CMelllaHHBIC YyBCTBA BBI3BIBACT U 3asIBJICHUE,
caenanHoe BepxoBHbIM cymoMm PK B O60061eHUM
CyIeOHOI MPaKTUKNA O TIPU3HAHUN Y UCIIOJTHEHUH,
OTMEHEe apOWTpakHBIX pemeHuii 3a 2016, 2017
un 1-1it xBapran 2018 roma. B yactHocTH, B O000-
IIEHUU CKa3aHO: «...y4UMmMbleas npuopumem meicoy-
HApoOH020 002080pA, MOMICHO PEeKOMeHO08amb Cy0am
8 paccmMompenuu 3aa64eHUil 0 NPUHAHUU U UCNOAHE-
HUU UHOCMPAHHBIX apOUMPAICHbIX pPelleHUll pPyKo8oo-
cmeoeamucs npedcoe éceeo nopmamu Horo-Hopkckoii
KOHBeHUuUU U npumersms npasusa enasvt 20 I'IK auus
6 moil uacmu, 6 KOmMopoli OHU He NPOMuUBope4am KoH-
eenyuu»’. TlpusHaBasi THOEpabHBIC YCTPEMIICHUS
aBTopoB O000IllIeHUsI, Heab3sl He 3a0bIBaTh, Kyda
OyarmMu HaMepeHUSIMU BbIMoIIeHa nopora. Cynbs
MpY OTIIPABJICHUM MPaBOCYIUS] HE3aBUCUM U TIOMI-
YHsIeTCsI TOJIbKo KoHctuTyunm u 3akony. Hapyre-
HUe MPaBUJI TOJIKOBAHUSI M CTPOTOI MepapXuu HOP-
MAaTUBHBIX IPAaBOBBIX AKTOB CIIOCOOHO MOITOYMWTH
(yHIaMEHT IIPaBOBOM CUCTEMBI 1 B JIOJTOCPOYHOM

2 Kommenmapuii k Ipaxcoanckomy npoueccyanvromy kodexcy Pecnybnuxu Kasaxcman / Iod obw. peo. K. A. Mamu. —
Acmana: bubauomexa Bepxoenoeo cyoa Pecnybauxu Kazaxcman, 2016. — C. 466.
3 Bronnemens Bepxoenozco cyoa Pecnybnuku Kazaxcman. — 2019. — Ne 3. — C. 69. http.://sud.gov.kz/rus/content/byulleteni-

za-2019-god.
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MePCIIEKTUBE CO3AaTh 0JIar0JaTHYIO ITOUYBY JIJIsI KOH-
CTUTYLMOHHOTO Kpu3uca. Heab3s B yromy n3MeHUB-
LIEICS TTOJIUTUYECKO KOHBIOHKTYpPE KEPTBOBATh
3aKOHHOCTBIO. He mpucTano cyay Ha3bIBaTh moa3a-
KOHHBIN akT (B JaHHOM ciydae Yka3 Ilpe3uaeHTa
PK ot 4 okTts16pst 1995 romga Ne 2485) 3aKOHOM TOJIb-
KO TOTOMY, YTO 3aKOHOJATEb CO3/1a]l HeXeJlaTelb-
HYIO C TOYKHU 3PEHUST MHBECTULIMOHHBIX OXMIaHWUI
cutyanuto. [ToToMy 4To M3 ABYX 301 JUIsI MHBECTOpA
MornpaHue 3aKOHa BCeraa Xyaiiee 3710.

MNcTopunyeckuit KOHTEKCT U
lopuanveckue npobaemsl
npucoeimnHeHus K
KOHBEHLUUAM

Pecniy6muka mpucoeanumiach k  Hpro-Mopk-
CKOM KOHBEHIIMM Ha OCHOBaHMU YKaza Ilpe3upeHta
PK ot 4 oxTs0ps 1995 roma Ne 2485. B TOT *e neHb
ykazom Ne 2484 Kazaxcran Obln mpucoenvuHeH K EB-
pONENCKON KOHBEHIMH. I'PaMOTBl O NMPUCOEAMHEHHU
K 00erM KOHBEHITUSAM OBLTH JAeTIoOHnpoBaHbl Kazaxcra-
HoM y I'erepansroro cexpetapss OOH 20 HostOps 1995
roga*. CooTBeTcTBEHHO, 00e koHBeHLMH 1J1sd KazaxcTa-
Ha BeTymwtd B ety 18 deBpans 1996 roma (cormacuo
nyHKTY 2 cratbi 12 Hpro-MopKckoit KOHBEHIMH U Ty H-
kty 8 crateu 10 EBpomneiickoii KoHBEHIINN).

Cratyc nipucoenuHeHusi KazaxcraHa Kk ooenm
KOHBEHIIMSIM U UX TTOJOXEHHWE B MepapXun HopMa-
TUBHBIX ITPABOBBIX aKTOB J0JITOE BPEMST OCTABAIUCH
MPEeIMETOM HEMpOCTO B KOHCTUTYLIMOHHO-IIpa-
BOBOM CMBICJIE AUCKYCCUU Cpelu IopucToB. [ero
B TOM, YTO B INEPUON MPUCOCIUHEHUS PeCITyOu-
KU K TaHHBIM KOHBEHIIMSIM B CTpaHE OTCYTCTBOBAJ
BBICIIIMI TIPEACTABUTEIbHBIA OpraH: ITOCPOYHOE
MpeKpaiieHne KOHCTUTYIIMOHHBIX ITOJTHOMOYMH
BepxosHoro coseta XII co3biBa B pe3ybTaTe caMo-
pocmycka’® u pocrnyck BepxoHoro coseta XIII co-
3bIBa® octaBuIM KazaxcraH 6e3 IeiicTBYOIIero map-

JlaMeHTa Ha repuon ¢ Maprta 1995 no gusapb 1996
roaa.

B ykaszannsiii nepuop IIpesunent PK nmen npaso

M37aBaTh JBa BU/A YKA30B:

*  yKasbl, UMEIOIIUE CUJTy 3aKOHA — Ha OCHO-
BaHnu 3akoHa oT 10 mekabpst 1993 roma No
2576-XI1 «O BpeMeHHOM JeJeTMpOBAaHUM
ITpesunenty PK 1 rmaBaM MeCTHBIX aaMuU-
HUCTpALIMA TOMOJHUTEIbHBIX ITOJHOMO-
Yuil»;

* yKa3bl, IPUHUMaeMble «Ha  OCHOBE
U BO ucnojiHeHue KOHCTUTYyIIMM U 3aKo-
HOB», TO €CTb HE MMEIOIIME CUJIbl 3aKOHa
U HE TMpUpaBHEHHBIE K aKTaM BBICIIETO
MpeICTaBUTEIbHOTO OpraHa, — Ha OCHO-
BaHuM ctaTtbu 79 Koncrutyuuu 1993 roma
u ctatbk 45 Koncturyuuu 1995 rona.

CkazaHHOE O3HayvaeT, YTO B MEePHUOJ OCYIIECT-

BJICHUS TIPE3UAEHTOM OMOJHUTEIbHBIX TTOJTHOMO-
YU OH UMEJ IBE LIJISTIBI: IJIaBbl TOCYAapCTBa C MoJ-
HOMOYMEM W3[aBaTh ITOA3aKOHHbIE aKThl B BHUIE
OOBIYHBIX YKA30B W BBICIIETO IMPEACTaBUTEIBHOTO
opraHa ¢ MOJTHOMOYMEM M3[aBaTh YKa3bl, IpUpaB-
HEHHBIE 10 CBOEH cuiie K 3aKoHaM. B Kaxxaom ciry-
yae Mpe3uICHTY HaJIeXaJlo MPUHUMATh PEIlIeHUE,
Kakyto uuisimy Hamgetb. CremnoBaTelbHO, OOCYXK-
JTAa€MbIl BOIPOC CBOAUTCS K TOMY, B KaKOW IILISIIE
npe3uaeHT ObLT 4 oKTI0ps 1995 roga, npucoenuHsIst
CTpaHy K Hb}O—VIOpKCKOI‘x’I u EBpomnelickoil KOHBEH-
LIUSIM.

3HauyeHue patuduKauum c
TOYKM 3pEHUS MeXAyHaposa,-
HOIro NpaBa U BHYTPEHHEro
3aKOHOOaTeIbCTBA

ITpexne yeM mepeilTu K Oosee MOAPOOHOMY
aHaJM3y cTaTyca MPUCOCAMHEHUSI K KOHBEHIIUSIM,
ceyeT MOSICHUTD, KaK1e TIOCJISACTBYS BJeUeT MpU-
COEIMHEHUE PecyOJUKU K MEXIYHApOIHOMY HO-

* Cmamyc mexcmoe Huio-Hopkckoii koneenyuu: http.//www.uncitral.org/uncitral/ru/uncitral_texts/arbitration/NYCon-

vention_status.html; Cmamyc mexcmoe Eeponeiickoil KOHeeHUUU:
https://treaties.un.org/Pages/View Details.aspx 2src=TREATY&mtdsg_no=XXI1-2& chapter=22&clang=_en.

> Manunoseckuit B. A. Poocdennas 6 npomusocmosinuu // FOpucm. — 2005. — No 8. https.//journal.zakon.kz/203580-rozh-

dennaja-v-protivostojanii.html.

¢ B coomeéemcmeuu ¢ nocmanosienuem Koncmumyuyuonnoeo cyoa PK om 6 mapma 1995 eo0a «O Heneeumumnocmu

Bepxogroeo cosema PK, usopannoeo 7 mapma 1994 2o0a.
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TOBOPY B MEXIYHAPOIHO-TIPABOBOM IIJIaHE U C TOU-
KA 3peHMs] ACHCTBYIOIIETO IIpaBa, ITOUIEXKAIEro
MPUMEHEHUIO Ka3axcTaHCKUMHM cydamu. Kak Oyaer
MPOJEMOHCTPUPOBAHO JaJiee, CMEIIMBAHUE MEXITY-
HaApOJIHO-MPABOBBIX MOCAEACTBUI MTPUCOSTNMHEHUS
K MEXIYHapOJHOMY TOTOBOPY C MOCJIEICTBUSIMM,
MMEIOIIMMU 3HaUYeHUE UCKIIOUUTEbHO C MO3UIUU
BHYTPEHHETO TpaBa, JEXUT B OCHOBE HEMpPaBUJIb-
HOM KBanuduKaluu cratyca npucoeauHeHus Ka-
3axcTaHa K 00Cy>XKaaeMbIM KOHBEHIIMSIM.

C TOUKM 3peHMs MEXIYHapOoIHOTO IpaBa
U, B YaCTHOCTH, BeHCKOIT KOHBEHIIMHU O MPaBe MEX-
JYHAapOIHBIX TOroBOpoB oT 23 Mast 1969 roxa’ (naee
— BeHckast KOHBEHIIMS) MOHATUS «paTU(hUKALIUST»,
«IIPUHSATHE», «yTBEPXKACHUE» U «TIPUCOECAMHEHUE»
— CHHOHHMMBI, O3Hayalollre Crocod BbIpaKEHUS
cornacus cyobeKkTa MeXXIyHapOIHOTO IpaBa Ha 00sI-
3aTeILHOCTD JUIST HETO MEXIyHapOIHOIO AOTOBOpA.
WMHbIMU clTOBaMHU, B MEXTYHAPOIHOM IIaHe Oe3pas-
JINYHO, CBsI3aja pecnyosrka ceOsi 00s13aTeIbCTBOM
MOCPEICTBOM yKa3a TpPe3ueHTa, MOCTAaHOBJICHUS
MpaBUTEIbCTBA WM 3aKOHA TMapjaMeHTa O paTuhu-
Kalluu.

YyacTHUK BeHCKOl KOHBEHIIMM HE MOXET
CChIJTaTbCSl Ha TOJIOKEHUSI CBOETr0 BHYTPEHHETO
MpaBa B KaueCTBE OMpaBAaHus /ISl HEBBITTOTHEHUS
UM MEXIyHapoJHOro gorosopa (ctaThs 27). OTo,
B CBOIO OYe€peb, HE O3HAYAET, YTO C TOYKU 3PEHUS
BHYTPEHHEro IipaBa Cyabl 00sI3aHbl TIPUMEHSITDH
MEXIyHAapOIHBI JOTOBOP B ClIyyae €ro IMpOTHUBO-
peuyusi BHYTPEHHMM 3akKoHaM cTpaHbl. Kak Tpa-
BUIbHO oTMeTws KonHctutyunoHHsiii coBer PK
B rmoctaHoBaeHUH OT 11 okTa6ps 2000 roma Ne 18/2,
BeHckast KOHBEHIUSI «He onpedeasiem nopadKa uc-
NOAHeHUs 002060P08. DMO OMHOCUMCS K KOHCIUMY-
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YUOHHbIM U 3AKOHOOAMENbHbIM NPepo2amueam 2ocy-
dapcme u evimeKaem u3 o0WenpU3HaAHHO20 NPUHUUNG
MeducOyHapoOHo20 Npasa — CY8epeHH020 PAa8eHCcm8ed
eocyoapcme». CKazaHHOE O3HAyaeT, 4To MPUHIIM-
MUaJIbHO BO3MOXHA CUTYallMsl, PU KOTOPOU cyaaM
HaJJICXKUT OTIaBaTh MPUOPUTET BHYTPEHHUM 3aKO-
HaM, TeM caMbIM BbIHYXXaas KazaxcraH Hapylarth
MPUHATBIE MEXAyHAapOAHO-TIPAaBOBbIE 00s3aTe/Ib-
ctBa. B TakoMm ciryyae MHBECTOP MPU HAIMYMU TTPO-
YUX YCIOBUI MOXET MPEAbSIBUTH K PECITYOJIMKE UCK
0 HapyIIeHUH MEXIYHAapOIHOTO JOoroBopas.

JpyruM NOpuMEpOM HEUCIIOTHUMOCTH MeX-
JTYHApOIHOTO JAOTOBOpa — JaXe MpHU YCIOBUM pa-
TU(UKALIMA TapJaMEeHTOM — OYyIeT CIIYXWUTb €ro
MpU3HAHWE aHTUKOHCTUTYLIMOHHBIM: B 3TOM CUTY-
allMy JOTOBOP XOTb M HE TMOJUICKUT MCITOJTHEHMIO,
HO aBTOMAaTWMYECKM He IMpeKpallaeT CBOETo aeii-
ctBUs. 1151 JaHHOTO CIyvast M HY>KHbI TaKUE MeXa-
HU3MBI, KaK COIJIACUTEJIbHbIC MPOLIEAYPHl U TEHOH-
calus 1oroBopa.

C TOYKM 3peHUs uepapXun HOPMATUBHBIX Ipa-
BOBBIX aKTOB 3HaUE€HUE UMEET TOJBKO YPOBEHbD aKTa,
koTopbeiM Pecryonnka Kazaxcran npucoeamHuaach
K MeXAyHapoIHoMY goroBopy. PaHr akra onpenensi-
eTcsl opMabHO BBIPAXKEHHOI B TIpeleaaXx KOMIIe-
TEHLIMU BOJIE opraHa, €ro MU3IallIero, HO HE €ro
conepxaHueM. Bost BeIpaxkaeTcst myTeM MpUaaHusT
aKTy COOTBETCTBYIOLIMX PEKBU3UTOB, BKJIIOUYAS HaK-
MeHoBaHMe. ClieoBaTe/IbHO, eC/U JaXe MPE3UIeHT
M30aJ «yKa3 0 paTu(PUKaIn», CIOBO «yKa3» OTHO-
CUTCS K PEKBUBUTY aKTa, OMpPeAe/IsIoNIeMy €ro paHT
B MepapXuM JIeHCTBYIOIIETO TIpaBa, a CJIOBO «paTu-
(pukanms» OTHOCUTCS K COEPKAHMIO yKas3a U aape-
COBaHO CyObEeKTaM MEXXIYHapOIHOro IipaBa C Iie-

7 K Benckoti koneenyuu Kazaxcman npucoedunuics Ha ocHoganuu nocmanosnenus Bepxoenoeo coeema PK om 31 mapma
1993 20da Ne 2059-X11.

$ B hacmosuuil momenm 6 uneecmuyuontom apoumpaxce (ICSID) paccmampusaemces deno no ucky komnanuu Windoor
AS npomue Pecnybauxu Kazaxcman o napywienuu doeoeopa o 3awjume KanumanognroxceHuii mexncdy PK u Demonuei
(https.//www.italaw.com/cases/4952). Jleao céa3ano ¢ omKka3om 6 NPUHAHUU UHOCHPAHHO20 APOUMPAICHORO PeUeHUsl,
BbIHECEHH020 Npu adMunucmpuposanuu Apoumpaicroeo uncmumyma Topeosoii nasamsr Cmoxeossma. Xoms mamepuanst
UHBECMULUOHHO20 apOumpasca omcymcmeyrom 6 nyoauuHom 0ocmyne, pagHo KakK u cyoedHvle akmol Bepxoenozo cyda no
cyujecmay cnopa meacdy Windoor AS u TOO «/lunasomam Cmpoii Cepguc», uz cpedcme maccogoil ungopmayuu ciedyem, 4mo
0eno 3asepuiunocy emeuwamenscmeom leneparvroil npokypamypsl PK u omkxasom 6 npusnanuu apoumpa)cho2o peuenus
(http://www.baltic-course.com/eng/baltic_states_cis/?doc=126861, http.//www.windoor.ee/en/windoor-en).  Haauuue
YKA3aHHO20 CNopa ceudemenscmsayem o npaKkmuueckoi akmyaibHoCmuy 601poca 0 cmamyce npucoeduHenus pecnyoiuxKu K
00cyncoaemvim KOHBEHUUSIM.
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JIIO COOOIIUTHh MUPY, UYTO CTpaHa OTHBIHE CBSI3aHA
MEXITyHAapOIHO-TTPABOBBIM 00SI3aTEJILCTBOM.

C TOYKM 3peHUST IOPUANYECKON TEXHUKH HEXE-
JIaTeJIbHO BKJIIOYATh B COAEPXKAHUE aKTa O MPUCOe-
JTUHEHUM K MEXIYHapOIHOMY JIOTOBOPY CJIOBO «pa-
TU(UKALMSI», €CJIM YPOBEHb aKTa HE COOTBETCTBYET
YPOBHIO 3aKOHa. B aTOM cilydyae TOJbKO MCKYIIEH-
HBII IOpUCT OyIeT CrocoOeH pacIio3HaTh AEUCTBU-
TEJIbHbIE TIOCIEACTBUSI TaKOTO IPUCOEAUHEHMSI.
OcTanbHbIE MOTYT ObITh COUTHI C TOJIKY CJIOBOM «pa-
TU(UKaALMsI» B COAEPKaHUU MOA3aKOHHOTO aKTa,
roJjiarast, 4To IMOJOXEHUST MEXTYHAapOIHOTO OT0-
BOpa UMEIOT CUTYaTUBHOE MPEBOCXOACTBO MPU KOJI-
JIN3USIX C HOpMaMU 3aKOHOB’.

PasseHuuBass Mnoobli

OTHeabHOTO  OMPOBEPKEHUST  3aCTy>KHUBAIOT
TOJIKOBaHUsI, Mpeiaraloline cuuTaTh ykassl I[1pe-
suneHta PK o npucoennnenun x Heio-Mopkckoi
u EBporneiickoii KOHBeHIIUSIM paTU(OUKALTMOHHBIMUI
aKTaMU.

Jlood o mom, umo npe3udeHm He Moe Npucoe-
Junums Pecnybauky Kazaxcmawn k mexncoyHapooHoMy
d02o60py UHaAYe KAK HA OCHOBE CB80UX NOAHOMOHULL
no360488WUX eMy O0eliCmeo8ams 8Mecmo 8bulCUle20
npedcmasumenvroeo opeana. HeKOTOpble IOPUCTHI
BBICKA3bIBAJIM MHEHHUE O TOM, YTO YKa3bl ITPE3nICH-
Ta O MIPUCOSAUHEHNH K 00CYKIaeMbIM KOHBEHIIVSIM
cJIelyeT TOJIKOBAaTh KaK yKa3bl, UMEIOIINE CUITY 3a-
KOHAa, MOCKOJBKY MTPE3UIEHT SIKOOBI He MOT MIPUCO-
eIMHUTH CTPaHy K MEXIyHapOJHOMY JOTOBOPY MHA-
Yye KaK Ha OCHOBE CBOMX IMOJTHOMOYMIA IeiiCTBOBATh
BMECTO BBICIIETO MPEACTaBUTEIbHOTO OpraHa.

DTOT BBIBOI IIPEACTABIISICTCS OIIMOOYHBIM,
MOCKOJIbKY Mpe3uaeHT B cuay 1. 11 cT. 44 KoHcTu-
tyuun PK 1995 rona, a Takxke moAr. «a» M. 2 cT. 7
BeHcKoit KOHBEHIIMM MMEJT TIOJTHOMOYUS TTPEICTaB-
JISITh TOCYJAPCTBO B MEXKIYHAPOIHBIX OTHOIIEHUSIX
M 3aKJI049aTh OT UMEHM CTpaHbl MEXIyHapOIHbIC
JIOTOBOPBI B CBOEM CTaTyce TJIaBbl TOCYIapCTBa,

a HE TOJIbBKO KakK CY6’I)CKT, BPEMCHHO OCYLICCTBJIA-
OIMA (PYHKIIMU BBICIIETO MPEACTaBUTEIHLHOTO Op-
raHa. ITosToMy NpUHSB yKa3, He UMEIOLIMI CUJIbI
3aKOHa, NpE3NACHT pcain30Bajl CBOC ITOJIHOMOYMUEC
IJ1aBbl TOCYAAPCTBA, BHICIIETO JOPKHOCTHOTO JIULIA,
HO HE BBICIIIETO MPEICTABUTEIBHOTO OpraHa.

Taxas Touka 3peHus1 coraacyetcs ¢ mosunueit KoH-
CTUTYLIMOHHOTO COBETa, KOTOPHIIi B CBOEM HOPMAaTHBHOM
noctaHoBeHnH oT 18 Mast 2006 roga Ne 2 «O6 oduru-
aJIbHOM TOJIKOBaHUM MOANYHKTa 7 ctatbu 54 KoHcTuTy-
LIW» YKa3al:

«2. ...MeNCOYHapoOHvle 002080pPbl, 0013AMEALHOCb
Komopbix 0as Kazaxcmana ycmanoenena HOPMamu@HbLMU
npasosviMu aKmamu 0 NPUCOCOUHEeHUU K MeNCOYHAPOOHbIM
002080pam, NPUHAMBIM BbICUIUM NPEOCMABUMENbHbIM Op-
eanom Pecnybauku, ocyuecmeasiioumum 3aK0H00amenbHole
dynxyuu (Bepxoenoim Coseemom, [lapaamenmom Pecny-
onuxu Kazaxcman) u ykaszamu Ilpesudenma Pecnyoauxu
Kazaxcman, umerowumu cuay 3axona (6vi0eaeHO MHOU. —
B.1II.), npupasnusaiomes k pamughuuuposarnnvim Pecny-
oaukoil Kazaxcman mexicoynapooubim 002080pam.

3. Hepamuguyuposanuwvie mexcdynapooHvie 002080pbl
Pecnybauku Kazaxcman npuopumemom neped 3aKoHamu
Pecnybauku ne oonadarom u 004%cHbL UCROAHAMBCSA 8 MOLL
Mepe, 8 KaKoil OHU He 8X005m 8 Npomueopeyue ¢ 3aKOHAMU
Pecnybauku. B cayuae koanusuu mexncoy HUMu cmopomnsl 00-
2080P08 UMEION 803MOICHOCHb 8 COOMEEMCMBUU C 3AKOHOM
Pecnyoauku Kazaxcman om 30 masn 2005 eoda Ne 54-111
“O mexncdynapoounvix docosopax Pecnybauxu Kazaxcman”,
a makice HopmMamu MejicOyHapooOH020 NPasa pa3peulams ee
nymem C02AACUMENbHBIX NPOUEOYp U NPUHAMUSL UHbIX Mep
1O nPeodoNeHUI0 KOAAUSULY .

Takum obpazom, HajaeB LISy IVIaBbl TOCyaap-
CTBA, BBICIIETO IOJDKHOCTHOIO JIMIA, HO HE BBIC-
11IeTO MpeACTaBUTENIbHOrO opraHa, 4 okTsaops 1995
rona npe3uaeHT H. A. HazapbaeB peannzoBai cBoe
MOJTHOMOYME IIYTEM M3IAHUS IMOA3aKOHHOTO aKTa
B BHUJE OOBIYHOIO yKasza Mpe3uaeHTa, MPUCOSAU-
HuB KazaxcTaH K AByM KOHBEHLIMSIM, TEM CaMBbIM,
C OJHOH CTOPOHBI, CBSI3aB CTpPaHy MEXIYHApOMI-

Y B kauecmee npumepa MOMNCHO npusecmu cAeoyioujue «yKazbl 0 pamu@ukayuu», Komopvle 8 0elcmeumenbHoCmu He
co30aiom npuopumema CcoOmMeemcmeyIouUx MelcoyHapooHbix 002080p08 neped HAUUOHAAbHLIM 3AKOHOOAMENbCIBOM:
Ykaz Ipezudenma PK om 24 aneaps 1996 2oda Ne 2815 «O pamugpuxauuu Coenawerus o 63auMHOM NPUSHAHUU NPAG U
pe2yauposanuu omuowenuil coocmeennocmuy; Yxas Ipesudenma PK om 5 sneaps 1996 eoda Ne 2748 «O pamucgpuxauuu
Jloeosopa o dpyacecmeeHHbIX omHouleHUAX U compyonuyecmee mexcdy PK u Pecnyoaukoii boaeapus»; Yiaz Ilpe3udenma
PK om 15 cenmsabps 1995 coda Ne 2459 «O pamupurayuu Coenawenus mexcdy PK u Poccuiickoii Pedepayueii o edurncmee

ynpaeaeHus mamoNCeHHbIMU C./lyMC6aML{».
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HO-TIPaBOBBIM 00513aTEABCTBOM, a C APYroii CTOPO-
HbI, BKJIFOUMB TTOJIOXKEHUSI KOHBEHIIII B MaTEepUIO
JIEWCTBYIOIIETO 3akoHoaareabcTBa. Kak ciemyer
13 HOPMAaTHMBHOTIO HOCTaHOBIeHMST KoHcTHTylIM-
oHHoTO coBeTa oT 18 mas 2006 rona, y mpe3uaeHTa
ObLTa aJTbTepHATHBA — U3JATh YKa3, UMCIOIINIA CUITY
3aKOHa, — KOTOPOi OH He Bocmosb3oBajics. [1os-
TOMY TTOJIOKEHUSA Hb}O—VIOpKCKoﬁ n EBponeiickoit
KOHBEHIINI <«IIpUOPUTETOM Ilepe, 3akoHamu Pe-
COyOJIMKWA HE 00JIamaloT U JOJDKHBI MCITOJHSTHCS
B TOI Mepe, B KAaKOI OHU He BXOIST B IIPOTUBOPEYME
¢ 3akoHamu Pecriyomuku».

o600 0 mom, umo aKkmsl 0 pamugpuxayuu mexic-
OyHapoOoHbix 002080p08 U AKMbL O NPUCOeOUHEeHUU
K MeXucOyHapoOHbIM 002080paAM PAGHO3HAYHbL NO C8OEll
ropuduueckoii cune. Kak MbI BBIICHUIJIN, 3TOT TE3KUC UME-
€T CMbICJI U BEPCH TOJILKO C TOYKM 3pCHUA MEKIAYHAPOI -
HOTO TIpaBa, MOCKOJIbKY JIto0ast (hopma MpUCOeTUHEHUS
K MEXIYHapOIHOMY JOTOBODPY CO3/IAET JUIS TOCYIapCcTBa
paBHO3HAYHOE MEXIYHAPOIHO-TIPABOBOE  00SI3aTENb-
cTBO. B 3TOM CcMBICE «paTUPUKAIINS», «ITPUHSITHE,
«YTBEPXKICHME» M <«IIPUCOCIUHEHME» O3HAYaloT,
B 3aBUCUMOCTH OT CJIy4as, UMEIOIINIA TaKoe HaM-
MEHOBaHME MEXIYHAPOIHBIN aKT, TOCPEACTBOM KO-
TOPOTO TOCYIAPCTBO BBIPAXKAeT B MEXKIYHAPOITHOM
IJIaHe CBOE corjlacue Ha 00s13aTeIbHOCTD IS HeTO
noroBopa (rmoAr. «b» 1. 1 cT. 2 BeHcKol KOHBEHILINH).
MmeHHO 5T0 uMel B BUAY KOHCTUTYLIMOHHBIN COBET,
yKa3biBas B cBoeM noctaHoBiaeHuu ot 10 urosst 2008 roma
Ne 1, uro «akmot Pecnybauxu Kazaxcmarn o pamughu-
Kauyuu mexncoyHapooHvlx 002060poé u akmol Pecnybau-
Kku Kazaxcman o npucoedurnenuu K mencoyHapoOHbIM
002080pam pagHO3HAUHbBL NO CBOELl HPUOUHECKOLL cu.e
U npasosvim nocaedcmeusm. B amoii ceazu mexcoyHa-
POOHBIE 002080pbl, 00513ameabHOCMb Komopbix 015 Ka-
3aXcmMana yCcmaHoeaeHa HOPMAMUBHbIMU NPABOBbIMU
aKkmamiu 0 NpucoeoOuHeHuu K medlcoyHapooHbiM 0020-
80paM, NPUHAMBIMU NAPAAMEHMOM PeCcnyoiuKu, npu-
pasHusaromes Kk pamuguuuposanHuim Pecnyobaukoi
Kazaxcman mexncoynapoonsim 002080pam».

B TO Xe BpeMsi 3TOT JOBOA HECOCTOSITEJICH,
€CJIv pevb UAET O IPUOPUTETE MEKITYHAPOTHOTO 10~
roBopa Iepe HallMOHAIbHBIM 3aKOHOIATEIbCTBOM,
ITOCKOJIBKY TaKasl IIPMOPUTETHOCTh YCTaHABIMBACT-
¢S UCKITIOUMTEIBHO ITyTeM M3JaHMs aKTa, 110 CBOei
cuJie paBHO3HAUHOTO 3aKOHY TapiaMeHTa. Takum
OYEBHIHO HE SIBJISIETCST OOBIYHBIN yKa3 Mpe3nIeHTa,
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He cofiepXKalllrii B CBOeM HAaMMEHOBaHUU (PEeKBU3U-
Tax) CJIOB «MMEIOIIUI cuy 3akoHa». ComepkaHue
HOPMaTHUBHOTO MPAaBOBOTO aKTa HE OIPEIEsIET €ro
MOJIOKEHUE B MEpapXWuu; Naxe eclv Obl B yKa3ax
npe3uaeHTa oT 4 okTa6ps 1995 roma peus 11u1a 0 pa-
tudukaumu Heio-Mopkckoii u EBponeiickoii KOH-
BEHIIMIA, 9TU CJIOBa HE O3HAYaJU Obl paTU(UKALIUN
MEXIyHAapOJHBIX JOTOBOPOB B 3HAUeHMU M. 3 CT. 4
Konctutyniun PK u He mpumaBaau Obl Ipeumy-
IIECTBEHHOM CWJIbI X TMOJIOXEHUSIM Mepel Hallluo-
HaJbHBIMU 3aKOHAMMU.

3Ha4yeHue KOHBEHLUUN AN
WHBECTULMOHHOIO K/IMaTa U
CTabUNbHOCTU rpaXX,aHCKOro
obopoTa

EcThHECKOMBKOYOEIUTETBHBIX TI0BOIOBBIOJIb-
3y HeobxoauMocTH patudukauuu Heto-Mopkckoit
un EBponerickoil konBeHIM. [TepBbiit 010K MTpUYNH
KacaeTcsl YTBEPXKIEHUS MEXIYHapOAHBIX U BCEM
TMOHSTHBIX CTaHAAPTOB IMPU3HAHWUS MHOCTPAHHBIX
apOUTpakHbIX pelneHuil. Btopoii — mnoTeHImana
KOHBEHILMI NI pa3BUTUS Ka3aXCTaHCKOTO apOu-
Tpaxa (TaK, Hpio- MopKckast KOHBEHILIUS MOXET MO-
TEHUMAJTbHO MPUMEHSTHCS K PEIIEHUSIM, BBIHECEH-
HBIM HE TOJIBKO IO MHOCTPAaHHOMY apOUTPaKHOMY
3aKOHOJATEIbCTBY, HO M MO Ka3aXCTaHCKOMY 3aKOHY
00 apouTpake, TeM caMbIM Aejias KazaxcraH Oosee
MpUBJIEKaTeJIbHBIM MeCTOM apbuTpaxa). Tpetuit
— paclIMpeHuss MWHCTPYMEHTOB JUISI TPEOAOJCHUS
MaTOJIOTUIA B apOMTPakKHBIX COTJIAIIEHUSIX, Kacalo-
IIMUXCS KaK UX AEHCTBUTEIBHOCTH, TaK U BOIIPOCOB
BbIOOpa mpaBa, MPUMEHUMOTO K apOUTPaKHOMY
pa3doupaTeabCTBY W apOMTPaKHOMY COTJIAIIEHMIO.
M Hakonell, He MeHee BaXHBIM, MYCTb U HE CTOJIb
SIBHBIM, SIBJISIETCSI 3HAUEHUE paTU(DUKALIMA KOHBEH-
IIMIA B Ka4eCTBE MPaBOBOW OCHOBBI IJIsI PELIETIINU
YCTOSIBIIIMXCSI B Pa3BUTHIX MTPABOTIOPSIAKAX JOKTPUH
B 00JIaCTH MeXIyHapoaHoro apoutpaxka. Hampu-
Mep, IO TOTO KaK U3 MOJOXKEHUI HL}O—VIopKCKoﬁ
u EBpomneiickoii KOHBEHLUI, TIepBOHAYaJIbHO
HE pacCUMTAHHBIX Ha pellleHNe KOJJTM3MOHHBIX BO-
MPOCOB, YAAIOCH BBIBECTH KOHLEMIINIO «IOpUINYE-
CKOIo MecTa apOuTpaxa», HayaHasi MbICJIb U Cy1e0-
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Hasl TTpakTUKa Pa3BUTHIX MPABOMOPSIIKOB MPOIILIN
TEPHUCTBIN ITyTh B HECKOIBKO NECITUICTUIA.

O npotuBopeuun I'TIK u 3akoHa Pecrybanku
Kasaxcran «O6 apoutpaxe» Hbio-Mopkckoil KoH-
BEHIIMU HAIKMCAaHO J0CTaToYHO MHOro'. TTockob-
Ky aHaJIN3 3TUX MTPOTUBOPEUMIT HE SBJSETCS 1LIEIbIO
HACTOSIIIIECH CTaThbU, Mbl HA HUX TTOJPOOHO OCTaHAB-
JMBaThcs He cTtaHeM. CKaXeM TOJBKO O MpobjieMe
COOTHOLIEHUA Hb}o—VIopKCKof/’I n EBponeiickoit
KOHBEHIIMI, KOTOpas TakxKe TpeOyeT BHECEHUS sIC-
HOCTH B cTaTyc npucoenvHeHust KazaxcraHa K aTum
MEXXIyHAapOIHBIM JOTOBOPAM U KOTOpasl B JUTEpa-
Type He OCBellaach.

3akoH «0O0 apoutpaxe» u I'TIK mo cmbicy
(TTycTh M HE JOCIOBHO) BOCMPOU3BOAMAT CIEAYIO-
1ee OCHOBaHUE, cofepxkKalleecs B IMOJIYHKTE «E&»
. 1 ct. 5 Helo-MopKckoit KOHBEHIIMH, 115 0TKa3a
B MPUM3HAHUU W TIPUBEACHUU B MCIIOJHEHUE MHO-
CTPaAHHOTO apOMTPAXKHOTO pelleHUs: «Pewenue euje
He cmano 0053amenvHbIM 045 CIOPOH UAU Obl10 Om-
MEHEHO, UAU e20 UCHOAHEeHUEe OblA0 NPUOCIAHOBACHO
cyoom cmpausl, 8 COOMEEeMCcmMeuU ¢ 3aKOHOM KOMOPOU
OHO 0bL10 biHeceH0». B TO ke BpeMsl, TToCKOJbKY Ka-
3axXCTaH MpucoeauHmIcs K EBporeiickoil KOHBEH-
LIMH, 7151 HETO MPUMEHEeHME YKa3aHHOTO MOATYHKTa
Hplo-MopKckoii KOHBEHLIMM JOMKHO OrpaHUYM-
BaTbCs CJIydassMu, MPEAYCMOTPEHHBIMU B 1. 1 CT. 9
EBponeiickoii KOHBEHIIUU.

BosHukaeTr Bompoc: orpaHUYMBaeT Ju 1. 1 CT.
9 EBporneiickoii KOHBEHLIMU MPUMEHEHUE COOTBET-
CTBYIOIIMX ToJiokeHui cT. 57 3akoHa «O0 apou-
Tpaxe» u cT. 255 IT'TIK? OTBeT Ha 3TOT BoIpoc Oy-
JIET 3aBUCETh IITaBHBIM 00pa3oM OT TOTO, KaK OyaeT
paspelieHa mpobjiemMa co CTaTyCOM MPUCOETUHEHMS
KazaxcraHa K 00cyXnaeMbIM KOHBEHIIUSIM.

OTcbI/IKa 3aKOHa K
HepaTUPULUPOBAHHOMY
MeXX,AYHapo4HOMY A0roBopy

CyIiecTByeT U caMOCTOSITEJIbHOE OCHOBAHME,
HE CBSI3aHHOE C Mepapxueil HOpMATUBHBIX ITPaBO-
BBIX aKTOB, IO3BOJISIONIEE Pa3pelliiTh KOJIMU3UIO
MeXAy HepaTU(PUIIMPOBAHHBIM MEXIyHAPOIHBIM
JIOTOBOPOM U BBIIIECTOSIIMM 3aKOHOM B TIOJIb3Y
MepBOTro, — 3TO OTCHUIKA K MEXKIyHAPOIHOMY JOTO-
BOPY B CAMOM 3aKOHe.

Ha ato npsiMo ykasbiBaeT KOHCTUTYITMOHHBII
COBET B CBOEM TTocTaHOBJIeHUU OT 11 okTs16pst 2000
roga Ne 18/2. Tak, B oTmeiabHBIX 3aKoHax Pecry-
onmku KazaxcraH mpeaycMaTpuBaeTcsi PUOPUTET
MEXAYHAPOIHBIX TOTOBOPOB Tepea HOPMaMM 3THUX
3akoHOB. Hampumep, B 1. 8 cT. 3 IpaxmaHcKoro
konekca PK (oOmieit yactu), mpunHsitoro Bepxos-
HBIM coBeToM 27 nekaopst 1994 roma, 3akpernsieHo:
«Ecau mexcoynapoonsvim 0o208opom, y4acmHUKOM KO-
mopoeo aensemces Pecnybauka Kazaxcman, ycmanog-
JAeHbl UHble NPasuaa, Yem me, Komopble co0epicamcs
8 epaxcoanckom 3akorHooamenvcmee Pecnyoiuxku Ka-
3aXCMaH, NPUMEHAIOMCS NPABUAA YKA3AHH020 002080 -
pa». DTa HopMa He TmpoTuBopeumna KoHcTutyuuu
1993 roga u ocraeTcs B cuiie nocje NpuHaTus KoH-
ctutyuuu 1995 roga, Tak Kak ykazaHHbBI 3aKOHOa~
TeJbHBIN aKT HEe ObLT OTMEHEH TapJIaMEHTOM.

OTchbUIKA K MEXTYHAPOJIHOMY JIOTOBOPY B 1ie-
JISIX TIPU3HAHUSI U MCTIOJHEHUS CoAepXKaaach B 1.
1 ct. 425 TTIK PK 1999 roga (yrpaTuBILIErO CUITY
B cBs13U ¢ ipuHsATHEM HOBOTO I'TIK): «Pewenus uno-
CMPAHHbIX Y008 U apoumpaiceil NPUSHAIOMCSA U UC-
noausiomes 6 Pecnybauxe Kazaxcman, ecau amo npeo-
YCMOMPEHO 3AKOHOM UAU MeICOYHAPOOHBIM 002080POM

19 Cm., nanpumep: Cyneiimenoe M. K., Hyiicenosa A. E. Hzmenenus ¢ 3arxonodamenscmee Pecnyoauxu Kazaxcman
00 apbumpaxce. https://www.zakon.kz/4957274-izmeneniya-v-zakonodatelstve-respubliki.html; Cyneiimenoe M. K.,
Iyiicenosa A. E. Jlocmouncmeéa u wedocmamiu Hoeoeo 3akona 06 apoumpaice. http.//www.zakon.kz/4796696-dostoin-
stva-i-nedostatki-novogo-zakona.html; Theyauna JI. C. [Ipuznanue u ucnoanenue pewleHuil KommepuecKux apobumpaniceii
u unocmpannsix cydoe ¢ Kasaxcmane // Legal Insight. — 2015. — Ne 6 (42). — C. 31-39; Eneyos M. Hneecmuuyuonmuoiii
KAuMam u paspeulenue cnopog. Hekomopbvle npobnemot u peutenus / Boicmynaenue na XV woéuneiinoii Mexcoynapoonoi
amuipayckoil npasoeoii konghepenyuu «Hedponoavzosanue — ocrnosa sxonomuxu Pecnyboauxu Kazaxcman» 29 anpeas
2017 eooa. hitps.//www.zakon.kz/4862384-investicionnyjj-klimat-i-razreshenie.html; Shaikenov A. Arbitration Law In
Kazakhstan. International Aspects // Forbes Kazakhstan. 2017, March. https://forbes.kz/process/expertise/arbitration

law_in_kazakhstan_international _aspects/; Tykynroé b. A. Hoewiit 3akon Pecnyoauxu Kazaxcman «O6 apbumpaiice»:
BHUMAHUE HeKOMOPbIM NPoOaeMHbIM Momenman. hitps.//www.zakon.kz/4795629-novyjj-zakon-respubliki-kazakhstan-ob.
html; Ilaiikenos B. K., Hdaamoea A. T. Ilpobaema vibopa npasa, npumeHUMo20 K apoumpaxicHomy pazoupamenscmey

U apoumpa’icHomy coeaaueHuro, ¢ Mmovku 3peHus KA3axcmaHnckoeo sakonooameavcmea // Becmuuk mexcoynapodHoeo
Kommepueckoeo apoumpaxca. — 2018. — No 1 (16). — C. 123—133. https.//doi.org/10.32875/icar.2018.1.123.
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Pecnybauxu Kazaxcman na nauarax ezaumuocmu».
Kax BumHO 13 TpUBeIe HHOM HOPMBI, JIJISI IIPUMEHEe-
HUSI MEXKTYHApOJIHOTO IOrOBOpa He TpeboBasiach €ro
patudukaiys, Ho OblJ1a HEOOXOAMa B3aUMHOCTb.

ITo T'TIK 1999 roaga npob6iema ¢ B3aMMHOCTbIO
MOTJIa MOTEHIIMAIbHO PEeIIaThCsl 3a CYET MPEe3yMII-
LI B3aMMHOCTU WJIM MCXOIS M3 TOTO, YTO CTpaHa
3asIBUTENISI SIBJISIETCSl yJacTHUILEH KoHBeHIMU. Ofn-
HAaKO B KOHTEKCTE OOIIETr0 COCTOSIHUS MpaBa B Te-
puon ¢ 1999 no 2004 ron mpuBeaeHHass HOpMa CT.
425 I'TIK 1999 roaa He momorasa MpeoaoJieTb Mpo-
TUBOPEYUSA MEXKIY Hb}O—VIOpKCKOI?I u EBponerickoit
KOHBEHIIMSIMUA C OOHOM CTOPOHBI M BHYTPEHHUM
MPOLIECCYATbHBIM 3aKOHOIATEIBCTBOM C JIPYTOM:
WCTIOJIb30BAaHHBI B CTaTbe TEPMUH <«MHOCTpPaH-
Hble apOUTpaxku», CKOpee BCero, ObUT 3aMMCTBOBAaH
M3 KOJEKCOB PaHHEro Meproja U OTHOCUIICS K TO-
CyIapCTBEHHBIM apOUTPaKHBIM CyIaM, JTUKBUINPO-
BaHHBIM B camMmoM KazaxcTtaHe He3a10J1ro 10 MpUHSI-
tus I'TIK 1999 roga''.

K MOMeHTYy NpWHSITHSI HbIHE ACHCTBYIOIIETO
I'TIK (31 okTs16ps 2015 roma) Ka3zaxcTaHCKOMY 3a-
KOHOJIATEJILCTBY CTajla XOPOIIIO M3BECTHA KOHIIET-
LIUST MEXXIYHApOIHOTO KOMMEPUYECKOTo apOouTpaxka,
MO3TOMY OTChIJIKA K MHOCTPAHHOMY apOUTPaxXy yxe
IMOHUMAJIaCh B 3HAYCHUU, MPUHITOM B MeEXKAyHa-
ponHoit pakTuke. Ho mosiBuiack npyras mnpooJie-
Ma, TpoOyIMBIIAs MOBBIIIEHHBII MHTEpEC K CTaTy-
cy npucoennaenust Kasaxcrana k. Heio-opkckoii
u EBponefickoil konBeHIMsIM. Yactsb 1 ¢T. 501 HOBO-
ro I'TIK BriepBbIe mocTaBUIa MPUOPUTETHOCTD MEXK-
JIYHApOJHOTO JOTOBOpa Tepe KOAEKCOM MO YCI0-
BUE €ro paTU(PUKALUU: <...apoUumpadcHvle peuieHus
UHOCMPAHHBIX apoumpadicell NPU3HAOMcs U Npuso-
damcs 6 ucnoarerue cyoamu Pecnybauxu Kazaxcman,
ecau npusHawue U npugedeHue 8 UCNOAHEHUe MAKUX
aKkmog npedycmompenvl 3aK0H00amenbcmeom u (uiu)
MeNCOYHAPOOHBIM  002080POM, PAMUMUUUPOCAHHBIM
(évideneno muoii. — B.III.) Pecnybaurxoit Kazaxcman».

CTATYC HVK B KA3AXCTAHE | AHAJIUTUKA

PewueHune npob6aembl:
peTpoCneKTUBHasA
paTndUuKaLmsa KOHBEHLUN

Ilo mpuuyrHaMm, W3I0XEHHBIM BBIIIE, B CJIO-
SKUBILEWCS CUTyallUd HU OJTHO TOJIKOBAHUE HE CITO-
COOHO TpUAATh YKa3y Mpe3ueHTa, He UMEIOIIeMY
CWIBl 3aKoHa, 3¢@eKT paTUOUKAIIMOHHOIO akKTa
B KOHCTUTYLIMOHHO-IIPaBOBOM 3HaueHuu. He mo-
KeT 00CyX/IaeMbIM yKa3zaM IIpe3uJeHTa NaTh pac-
IIMPUTETBHOE TOJKOBAHUE TAPJAMEHT, TTOCKOJIbKY
AyTEHTUYHOE TOJIKOBAHUE 3aKOHOB HE IMPU3HAETCS
KoHcTuTylIMOHHBIM coBeToM'2. B paBHOI cTeneHU
HE CIOCOOEH pa3peluTh MpodieMy U BepXxoBHBI
Cyll — HU IIyTEM INPUHATUS HOPMATUBHOTO MOCTA-
HOBJIEHUWSI, HU B BUJE PEKOMEHIAIWil cymam, nbo
Cyllbsl HE3aBUCUM IIpU OTIIPABJICHUM MPABOCYAMS
W CBsI3aH 3aKOHOM. YeCTHBIN Cynbsl JOJDKEH Oy-
JIET TIPU3HATh, YTO YKAa3 MPE3UICHTA, HE UMEIOLIUI
CWJIBI 3aKOHA, HE CITOCOOEH MpPUAATh MOJOKEHUSIM
MEXAYHAPOAHOTO IOTOBOpAa MPUOPUTET TEPEN Ha-
LIMOHAJIBHBIM 3aKOHOM.

EnvHCcTBEHHBIM MpPaBOBBIM CIOCOOOM TpUIA-
HUd HLIO—VIOpKCKoﬁ u EBporneiickoit KOHBEHIIUSIM
MPUOPUTETA TIEPE] HALIMOHAJTIBHBIMU 3AaKOHAMU $IB-
JIIeTC UX paTU(UKALMS ITyTeM MPUHSITUS Tapia-
MEHTOM COOTBETCTBYIOIINX 3aKOHOB. A €TMHCTBEH-
HBI CIOCOO pa3pelInTh MPOTUBOPEUYUS MEXIY
KOHBEHLMSIMUA U BHYTPEHHUMU 3aKOHAMU U3 paHee
BO3HMKIIMX OTHOILIEHUI — MPUIATh 3aKOHAM O pa-
TU(UKALIMA 0OpaTHYIO CUJIy C MOMEHTA, KOTaa KOH-
BEHIIMM ObLIW BBEIEHBI B IEMCTBUE yKa3aMu Mpe3n-
JieHTa, TO ecTh ¢ 18 deBpansa 1996 roxaa.

ITporry cuuTaTh 3Ty CTaThl0 OTKPBITHIM MUCh-
MOM, aJpecOBaHHBIM TPOGECCUOHATBLHOMY CO00-
IIECTBY, a TaKXXe CyObeKTaM MpaBa 3aKOHOAATENb-
HOW WHWMIMATUBBI C TMPU3BIBOM K PEIIUTETbHBIM
neiictBusiM 1o patudukaimu  Hbio-Mopkckoit
un EBporeiickoii koHBeHIMH. ToJIbKO TaK MBI CMO-
K€M HEMHOIO YMEHBIIUTh HAIPSDKEHUE, pasapa-
Kalolllee MHBECTOPOB, U IMPUBECTU B IOPSIOK HAllEe
paso.

" [Todpobuee cm.: Cyneiimenos M. K., Hyiicenosa A. E. Jlocmouncmea u nedocmamku H06020 3akona o0 apbumpadice.
hitp://www.zakon.kz/4796696-dostoinstva-i-nedostatki-novogo-zakona.html.

2 Coenacno nopmamuenomy nocmanoeaeruto Koncmumyuyuonnozo cosema PK om 15 oxmsabps 1997 2oda Ne 17/2,
«Koncmumyyus  Pecnyoauku Kazaxcman ne npedycmampueaem HadeseHue napAamMeHma npasom OQDUUUANbHORO

MOAKOBAHUSA 3AKOHO8, 8 MOM YUCAe KOHCMUMYUUOHHbIX».
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RESOLUTION CONFERENCE

The ABA's 11™ Annual Moscow Conference
on the Resolution of International Business Disputes

Venue: Moscow, Radisson Royal Hotel (Ukraine Hotel),
Kutuzovsky Prospekt, 2/1 building 1
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ASSOCIATION CONFERENCES
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Marriott Hotel Novy Arbat

Annual IBA Law Firm 6 December, 2019
Management Conference Moscow

For more details, please contact Alexandra Brichkovskaya at
alexandra.brichkovskaya@arbitrations.ru
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We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
is now available.

In this edition, we look at important developments in
The arbitration in 45 jurisdictions over the past year, including

Baker McKenzie new legislation, institutional rules, and key cases.
International _ o _ _ _
Arbitration Yearbook This year’s edition includes a special feature on diversity

in arbitration.
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