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APBUTPAXKHbIX PELLIEH B POCCUIN 1 CTPAHAX BbIBLLIEFO CCCP

ES—————————————=
MPYSHAHVE U NPVYBELEHIE
B VICTIONHEHVE
NHOCTPAHHbIX APBITPAXHbIX

PELLIEHMI B POCCIN
I CTPAHAX BbIBLLEFO CCCP

ﬁ

P A A

B 2018 romy ucnonHunock 60 ner Huio-Mopkckoii
KOHBEHILIMU O MPU3HAHWU U TIPUBEICHUS B UCITOTHE-
HUE UHOCTPAHHBIX apOUTPAKHBIX PEILICHUA.

ApOuTpaxkHasi AccolMalivsi BbIIMYCTUJIA KHHUTY, TO-
CBSIILICHHYIO BOIpOCaM MPU3HAHUSI U MPUBUACHMUS
B MCIIOJJHEHME WHOCTPAHHBIX pEIIeHMI, ocrapuBa-
HUS U UCTTOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pelle-
Huii B Poccuu u crpanax oeiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEHHBIN KOMMEHTApUi K HLIO—VIopK—
CKOl KOHBeHIIMU, EBponeiickoii KOHBEHIIMM O BHEIII-
HetoproBoM apoutpaxke 1961, AIIK, TIK u 3ako-
HY O MEXIyHapOIHOM KOMMEpPUYECKOM apOuTpaxe.
B xHure takke moapoOHO OCBEIIEHBI OCOOEHHOCTH
MPaBOBOTO peryarupoBaHus B crpaHax obiBiero CCCP.

VHUKaIBHONI  OCOOEHHOCTBIO M3JAHUSA  SIBJISIET-
Ccd TIOIPOOHBIN CTATUCTUYECKMIA aHaJIM3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCIapMBaHWU, ITPU3HAHUU
U TIPUBEACHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui1 3a mociegHue 10 JeT.

Teepapiii neperuiet, 1000 ctpanun, Tupax 1000 sk3.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
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EDITOR'S LETTER

ear Readers!

We are glad to present to you a new issue of Arbitration.ru dedicated to disputes over renewable

energy sources. Although this sector of the economy is still developing in Russia, the experience

of other Eastern European countries shows that the future belongs to green energy. The journal
examines disputes related to carbon trading, arbitrations between investors and states due to changes
in the green investment regulation, as well as the initiatives for making arbitration process itself more
environmentally sustainable.

I would also like to note the special section on cross-border bankruptcy comprised of articles
written by speakers of the IVth RAA Conference “Collecting Bad Debts. Throwing Good Money after
Bad?”. This section turned out to be so content-rich and multi-faceted that it can be called without
any exaggeration a compact practical guide on asset recovery for lawyers working with jurisdictions
of Eastern Europe and the CIS.

However, this is not all. Our journal is expanding its geography, and the next issue will be devoted
to Islamic traditions in arbitration. If you wish to cooperate with us, please send your article proposals
to editor@arbitrations.ru.

OT PEAAKTOPA

oporue yurarenm!

Mbl panabl NpeACTaBUTbL BaM HOBBI HOMep Arbitration.ru, IMOCBSIILIEHHBIA cropaM BOKPYT

00BEKTOB BO30OHOBIISIEMOI dHEpreTuku. XoTs B Poccun aTa oTpacib 5KOHOMUKM MOKa TOJbKO

pa3BMBAETCS, OIBIT IPYTMX BOCTOYHOEBPOMNENCKUX CTPaH MOKa3bIBaeT, YTO OyAyllee 3a 3eJIeHOM
SHeprueid. B >kypHajie paccMmaTpuBarOTCsS CIOPbl U3 TOPTOBAW YIJEPOAHBIMMU €AWHUIIAMU, apOUTPaKu
MEXTy MHBECTOPAMM U TOCYyJapCTBaMU M3-3a UBMEHEHMUSs YCIIOBUII MHBECTUPOBAHUS B OOBEKTHI OTPAC/IH,
a TaKXKe MHULIMATUBBI IO 3KOJOTM3allMU CaMOTro Mpoliecca TPeTeHCKOoro pa3oupaTe/ibCTia.

OTaenbHO XOTEAOCh Obl OTMETUTH CEKIIMI0O MO IpodjieMaM TpaHCIPaHWUYHOTO OaHKPOTCTBA,
MaTepuasbl i1 KOTOpoi ObLIM HamucaHbl ydyacTHUKamMu IV koHdepeHiun PAA «B3bickaHue 10OJTOB
B MEXIYHapOIHbIX criopax». JlaHHbBIN pa3nes MoJydnicss HACTOJIbKO OOJIbIIIUM U pa3HOCTOPOHHMM, UTO €0
0e3 BCIKMX HATSDKEK MOXKHO Ha3BaThb KOMITAKTHBIM MPAKTUYECKUM PYKOBOICTBOM IO B3bICKAHUIO aKTUBOB
JUUISI IOPUCTOB, pabOTAIOIIMX C OPUCIUKIIMSIMU cTpaH Boctounoit EBponibl 1 CHI.

OnHako MbI He ocTaHaBiauBaeMcs. KypHaa pacuuupsieT reorpaduo, W CAeAyIolUii HoMep OyneT
MOCBSIIEH UCIaMCKUM TPAaULISIM B apOUTpake.

Ecnu BBl XOTUTE COTpyaIHMYATh C HAIlUM W3AAaHUEM, MPUCHLIANATE CBOU MPEIIOXKEHUS U CTaTbU
Ha 3JIEKTPOHHYIO nMouTy editor@arbitrations.ru.
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NEWS | CAMPAIGN FOR GREENER ARBITRATIONS

THE CAMPAIGN FOR GREENER
ARBITRATIONS: PROMOTING A GREENER
WAY FOR DISPUTE RESOLUTION

Mishcon de Reya
Law Firm, London

-

Heidi Walsh
Managing Associate

Adis Sehic
Trainee Solicitor

e are unfortunately all complicit in having a negative impact on the en-

vironment — some to a greater, some to a lesser extent. Some profes-

sions and industries are leaving a heavier carbon footprint than others

and the legal industry is certainly a contributor, and within it, the inter-
national arbitration community.

International arbitration is a multi-jurisdictional business. Lawyers, parties and ar-
bitrators are incurring quite a few air miles in order to do their work, i.e. to meet their
clients, attend hearings and conferences. Even if the carbon foot print was in the back
of our minds every time we boarded a plane pre-Covid-19, we rarely considered whether
a particular meeting could actually have taken place by phone or video instead. And then,
at the beginning of March 2020, the pandemic forced a sudden change upon the world
in which we lived and travelled. Everyone — including the most frequent flyers amongst
us — were stranded and not by choice.

People don’t like changes and legal professionals are usually no exception. But, as
the Covid-19 pandemic has left no other choice, lawyers have quickly learnt to adapt
and change the practices and methods by which they carry out work on behalf of clients.
Working predominantly from home, attending virtual conferences and attending remote
trials have all become the new norms in the daily lives of lawyers in the UK and inter-
nationally, not least in the arbitration context. It is fair to say that without the pandemic
— we would not have embraced the virtual world to the extent that we have quite to date.

When Lucy Greenwood founded the Campaign for Greener Arbitrations in 2019
(which we will describe in more detail below) with the aim of reducing the environ-
mental impact of international arbitrations, she could not have anticipated a pandemic
becoming a big contributor to her cause. A pandemic, despite all its horrors, has also
(hopefully) brought permanent changes in the way we run international arbitrations.
The Campaign for Greener Arbitrations has suddenly found more open minds for its
aim to reduce the carbon footprint of arbitrations, not only be reducing air miles, but
by taking other measures (as set out in the Green Protocols described below) to make
arbitrations, and how we run our law firms in general, environmentally friendlier.

The aim of the Campaign for Greener Arbitrations

Lucy Greenwood started the Campaign for Greener Arbitrations in 2019. Lucy is
an international arbitration practitioner with a focus on energy disputes. She was
committed to minimising the environmental impact that her work specifically was
having and, as a result, Lucy launched the “Green Pledge”.

The Green Pledge is open for signature for every key player (lawyers, arbitra-
tors, institutions, and hearing centres) in the arbitration community. By signing
the Green Pledge, signatories commit to follow its Guiding Principles, which are
aimed to ensure the reduction of the environmental footprint of the arbitration
community'. The Guiding Principles are:

6 | Arbitration.ru




* Creating a workspace with a reduced en-
vironmental footprint by looking for opportunities
to reduce energy consumption and waste;

» Corresponding electronically, unless hard
copy correspondence is expressly needed in the cir-
cumstances, while also being mindful that email has
a carbon footprint;

* Encouraging the use of videoconferencing fa-
cilities as an alternative to travel (including for the pur-
poses of conduction fact finding interviews);

* Avoiding printing, requesting the use of elec-
tronic rather than hard copies of documents and pro-
moting the use of electronic bundles at hearings;

« Using, where possible, suppliers and service
providers who are committed to reducing their envi-
ronmental footprint (including for the purposes of ar-
ranging and arbitration hearing);

» Considering and/or suggesting, where appro-
priate, that witnesses or experts give evidence through
videoconferencing facilities, rather than attend hear-
ings in person;

* Avoiding unnecessary travel and using video-
conferencing facilities as an alternative;

* Considering and questioning the need to fly
at all times and offsetting emissions for any arbitra-
tion-related travel.

More than 600 key figures and stakeholders
in the arbitration world have now signed the Green
Pledge? and the number of new signatories is in-
creasing quickly. The popularity of the Campaign
for Greener Arbitrations has certainly gained mo-
mentum during the pandemic. It is led by Lucy
and supported by lawyers, arbitrators, journalists
and other stakeholders in the arbitration community.
All these volunteers have a desire for change.

They are trying to raise awareness through events
and implement changes through various projects. They
have formed a global Steering Committee, which meets
on a monthly basis and, since April 2021, there are also
regional sub-committees. Projects are born, discussed
and driven forward in these meetings. One of the most
important projects of the Campaign (so far) is the launch
of the Green Protocols on 22 April 2021 (Earth Day).

www.greenerarbitrations.com/greenpledge.
www.greenerarbitrations.com/signatories.
www.greenerarbitrations.com/green-protocols.

! https:
2 https:
3 https:

The Green Protocols

The Protocols Drafting Working Group began work
in mid — 2020 and considered all aspects of interna-
tional arbitration, including the roles played by ar-
bitrators, counsel, institutions and other key stake-
holders in the arbitration community. Their review
included the conduct of arbitration cases and even-
tually extended to behaviours at conferences, firms,
chambers and institutions. These reviews helped
to identify areas that needed significant improvement
in order to reduce the carbon footprint in arbitra-
tions. These findings formed the basis for the cre-
ation of six Green Protocols, which are accompanied
by the Framework for the Adoption of the Green Pro-
tocols. The Framework and the Protocols set forth
the framework for the implementation of the Cam-
paign for Greener Arbitrations Guiding Principles.

The Green Protocols (which we describe a bit
more below) shall assist key players in the arbitration
community to reduce their carbon footprint of arbi-
tral proceedings and arbitration related events. They
provide easy-to-use practical guidance and simple
measures that can implemented by each type of actor
with the aim to encourage environmentally friendlier
behaviours in arbitral proceedings.

Here is a short description of the six Green Pro-
tocols (the full version of each can be found on the
Campaign’s website and should be read together with
the Framework for the Adoption of the Protocols)?:

o Green Protocol for Arbitral Proceedings
and Model Green Procedural Order:

This Protocol provides parties and arbitrators
with tangible measures to implement specific arbi-
tration proceedings by party agreement or by tri-
bunal order. The Model Procedural Order provides
the parties and the tribunal with draft language that
can be implemented by tribunals in the arbitration
proceedings.

e Green Protocol for Law Firms, Chambers
and Legal Service Providers working in arbitration

This Protocol provides parties’ legal advisors
and their employees with suggested sustainability mea-

May-June 2021 N2 3 (27) | 7
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sures for minimizing their environmental impact, which
can be integrated into their daily operations or adopted
on a case-by-case basis. Most of these measures are not
arbitration specific and are often very simple to imple-
ment individually, on a departmental or corporate level.
These measures relate to the use of green energy (use
of LED lights, encouraging employees to use natural
light and switch off lights when leaving offices, use of re-
cycling facilities, use of eco-friendly cleaning materials
etc.); the reduction of energy consumption and environ-
mental footprint; going digital (through the use of large
double screen monitors, audio and video conferenc-
ing, development of employees’ technological skills
etc.); minimise printing and use of paper; encourage
recycling and limit use of single use items and plastic;
partner with “green” organisations; travel responsibly
(e.g. encourage employees to make use of technology,
consider virtual conferencing etc.); incentivise em-
ployees (e.g. through schemes that encourage greener
behaviour; schemes that encourage employees to work
from home); encourage social responsibility; offset car-
bon emissions and report progress.

¢ Green Protocol for Arbitrators

This Protocol provides individual arbitrators
with practical guidance for minimizing their en-
vironmental impact and that of the parties during
the course of arbitral proceedings; a lot of these mea-
sure cross over with the measures set out in the con-
text of the Green Protocols for Law Firms, Chambers
and Legal Service Providers.

The Protocol specifically recommends that
arbitrators should encourage sustainable arbitral
proceedings by implementing the measures set out
in the Green Protocol for Arbitral Proceedings; en-
courage sustainable hearings (e.g. encourage the use
of e-bundles instead of paper bundles; encourage
the use of e-technology etc.)

¢ Green Protocol for Arbitration Conferences

This Protocol is addressed to organisers of arbi-
tration conferences and recommends measures that
can be taken to reduce to the carbon footprint of such
conferences. The suggested measures include in-
ter alia: the choice of sustainable venues; planning
remotely; digitalisation of conference registration
and materials; digitalisation of conference procedures
(e.g. implement electronic platforms or QR codes
for daily check-in at conferences, name badges shall

8 | Arbitration.ru

be composed of environmental friendly or recycled
materials etc.); use of greener energy (e.g. use of re-
newable energy sources, wherever possible); reduc-
tion of energy consumption use and environmental
footprint (see above (ii)); minimise printing and use
of paper; encourage recycling; limited use of single
use items and plastic.

¢ Green Protocol for Arbitral Hearing Venues

This Protocol provides arbitration facilities,
hearing centres and individuals therein with concrete
steps to minimize their environmental impact as re-
gards their daily operating procedures or as related
to a particular matter. The suggested measures com-
prise those as set out above in the context of the other
Protocols e.g. the use of green energy, the reduction
of energy consumption, minimising the use of print-
ing and paper and the encouragement of recycling.
It specifically encourages arbitral hearing venues
to encourage the use of technology through virtu-
al hearing services to minimise travel and promote
the use of local vendors and environmentally friendly
transport options where appropriate.

® Green Protocol for Arbitral Institutions

This Protocol provides arbitral institu-
tions with clear guidance on minimizing their
environmental impact. The measures suggested here
are again very similar to the ones addressed in the Pro-
tocols above, but specifically encourage arbitral insti-
tutions to go digital and encourage parties and the tri-
bunal to use technology for the conduct of proceedings
by minimising printing, the use of paper and travel
where ap- propriate. It lists specific measures such as
inviting parties to communicate by electronic means,
providing the Campaign for Greener Arbitration
Model Procedural Order, transmitting case files to tri-
bunals by electronic means etc.

The Protocols should provide a practical tool
kit for the implementation of simple measures which
will contribute to the overall reduction of the arbitral
community’s carbon footprint. The smallest change
in the lifecycle of every single arbitration will have
a positive impact on the environment. The smallest
change in our behaviour will raise awareness and have
an impact on others. With these incremental changes
in behaviour, the Campaign for Greener Arbitrations
envisages a brighter, greener future for all stakeholders
in the international arbitration context.
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THE ENERGY CHARTER TREATY
AND CLIMATE CHANGE:
THE NEED FOR A CLOSER LOOK

Climate Change Counsel

[ Anja Ipp
c Founder

s a consequence of global warming, global

consensus has been building on the need

for a massive overhaul of global energy

systems. In the 2015 Paris Agreement,
which by 2021 had been signed by 194 states and
the European Union, the parties agreed to “holding
the increase in the global average temperature to well
below 2°C above pre-industrial levels and pursuing
effortsto limit the temperature increase to 1.5°C above
pre-industrial levels”.! To reach this target, the world
needs to transition from fossil fuels to renewable
energy sources — and to do so quickly.

Many governments and organisations have also
set ambitious goals to cut greenhouse gas (GHG)
emissions by 2030,2 or to become climate-neutral
by 2050.3 But according to Executive Director
of the International Energy Agency (IEA) Fatih
Birol, current state commitments are not enough

! Paris Agreement Art. 2.1.

Annette Magnusson
Founder

to reach the Paris Agreement target, and “the data
does not match the rhetoric.” * At the Leaders’
Summit on Climate hosted by US President Joe Biden
in April 2021, Birol cited IEA analysis showing that
“about halfthe reductions to get to net zero emissions
in 2050 will need to come from technologies that are
not yet ready for market.”> This foretells a tremendous
need for investment in research, development
and scaling in all economic sectors — but perhaps
most importantly in the energy sector.

In its landmark report Net Zero
by 2050: A Roadmap for the Global Energy Sector,®
released on 18 May 2021, the IEA explains the need
for a historic surge in clean-energy investment.
The Roadmap also stipulates that no investments
should be made in new fossil fuel supply projects,
and that no further final investment decisions
should be made for new unabated coal plants.

2 See for example the FEuropean Union 2030 Climate Target Plan. https.//ec.europa.eu/clima/policies/eu-climate-ac-
tion/2030_ctp_en. Examples from the private sector include The Exponential Roadmap initiative https.//exponentialroad-

map.org/ (last visited 20 May 2021).
3 UNFCCC Race to Zero https:

unfcce.int/climate-action/race-to-zero-campaign.

4 Executive Director Speech at the Leaders Summit on Climate, 23 April 2021, https://www.iea.org/news/executive-direc-
tor-speech-at-the-leaders-summit-on-climate (last visited 20 May 2021).
> Executive Director Speech at the Leaders Summit on Climate, 23 April 2021, https://www.iea.org/news/executive-direc-
tor-speech-at-the-leaders-summit-on-climate (last visited 20 May 2021).

® Available at https://www.iea.org/reports/net-zero-by-2050.
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ANALYTICS | GREEN POTENTIALOF THE ECT

The multilateral Energy Charter Treaty (ECT)
is arguably the most important of the bilateral
and multilateral trade agreements that govern trade
and cross-border investments in energy and energy-
related transactions. It establishes a framework
for cooperation in the energy industry, provides
for free trade in energy products and freedom
of energy transit, and aims to stimulate foreign direct
investments. Signed in 1994, the ECT resulted from
an international effort to facilitate cross-border
energy transactions following the end of the Cold
War, and today has more than 50 state signatories from
Europe, Central Asia, and other regions.

Examining the role of the ECT
in the Paris Agreement era

The ECT is currently undergoing a thorough revision
— commonly referred to as the ECT modernisation
process — and the member states have undertaken
several rounds of negotiations, including three rounds
in 2020 and a total of five rounds scheduled for 2021.7
Whether and how the ECT should be revised in order
to align with the Paris Agreement and to support
the necessary energy transition is a hotly debated issue.

The current, original version of the ECT contains
a plethora of provisions on sustainability, environmental
impact assessments, renewable energy, and coordi-
nation of energy policy among signatory states. These
provisions, however, have not received much attention
inthe debate over the ECT’srole in the energy transition.
Rather, it is the ECT’s investment protection chapter
that occupies centre stage.

There are diverging views among stakeholders
of the interaction between ECT investment protec-
tion and national energy policy in member states.
Critics of the treaty say that it hinders the energy tran-
sition by protecting fossil fuel investments and caus-
ing a “regulatory chill” that restricts states’ ability
or willingness to change laws and policies in the en-
ergy sector. Proponents claim that the treaty supports
the energy transition by encouraging and protecting
investments in renewable energy and holding states

7 https:,

accountable for regulatory changes affecting the en-
ergy transition.

To objectively assess the ECT’s capacity, or lack
thereof, to support the global clean-energy transition,
it is necessary to look at both the language of the treaty
and the implementation of that language to date. It is
in investor-state arbitrations that the treaty’s language
is contested, interpreted, and given effect, and — more
specifically — where the treaty’s investment protection
provisions interact with member-state energy policy.

However, to date there has been no
comprehensive study assessing how arbitral
tribunals have interpreted the ECT and weighed
its investor protections against its environmental
provisions and against the energy policies of host
states — information that would help member states
and other stakeholders fully comprehend the need
for appropriate and effective reforms.

Assessing the ECT’s capacity
to support the clean energy
transition

Almost 140 investor claims have been initiated
to date under the ECT, and 72 arbitral awards
have been rendered.® How many of these awards
have interpreted the ECT investment protections
in their full context, including the environmental
objectives of the treaty itself? And to what extent
have tribunals considered the host state’s energy
policy and its international commitments when
assessing and deciding investor-state claims?
In how many of these 72 awards does the outcome
align with the objectives of the UN Framework
Convention on Climate Change (UNFCCC)?
The answers to these and related questions
should be central to the modernisation process
and the future of the ECT.

In pursuit of such answers, the authors of this
article — co-founders of the Stockholm-based con-
sultancy Climate Change Counsel — are currently in-
volved in a study of the entire body of investor-state

www.energychartertreaty.org/modernisation-of-the-treaty/.

§ Per latest available statistics, dated 20 March 2021, available at https://www.energychartertreaty.org/cases/statistics/.
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jurisprudence under the ECT. The aim of the study
is to increase the depth of understanding of the ECT
and its interactions with national energy policy
in member states. This will enable stakeholders to ad-
vocate for meaningful reforms to ensure greater align-
ment with the Paris Agreement both of the ECT text
(through reform) and its implementation (through
arbitral practice).

The study will review the ECT investor-state
jurisprudence to date to determine, first, whether
the arbitral awards aligned with or departed from
the host state’s energy policy at the time when
the dispute arose, and second, if the outcome
of the awards was supportive of energy transition.

A closer look at the jurisprudence is necessary
to understand the ECT’s relative alignment
with the Paris Agreement and its role in achieving
global energy transition goals. Where the outcome
of an investor-state arbitration does not appear
supportive of energy transition, it cannot be assumed
that the reason behind that outcome is squarely
in the treaty — the reason may be the host state’s
policy, the tribunal’s interpretation of the treaty,
or the argumentation by counsel.

A deeper understanding of these issues will
inform the debate around meaningful reform
of the ECT — not only of the treaty text, but also its
implementation.

The scope of tribunal
authority to interpret the ECT

When it comes to the implementation of the ECT,
it is possible that tribunals and parties do not make
use of all relevant provisions in the treaty as it cur-
rently stands. According to principles of judicial in-
terpretation, legislative text can be read and applied
very differently based on context and circumstances.
Similarly, a treaty text is only words on a page until
it is interpreted and applied by lawyers — by counsel
representing investors and host states, and by the ar-
bitrators that decide the investors’ claims. The ECT
includes some instructions for arbitral tribunals
on how to interpret the provisions of the treaty.

? https:
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Article 26(6) stipulates that “A tribunal established
under [the ECT investment protection provisions]
shall decide the issues in dispute in accordance
with this Treaty and applicable rules and princi-
ples of international law.” In other words, tribunals
should take the entire text of the treaty into account
and interpret it in the context of other international
legal instruments.

Has the ECT been fully
utilised to date?

It could be argued that the requirement in Article
26 that tribunals should decide investment claims
“in accordance with this Treaty” includes
the treaty’s environmental provisions. Article 19,
for example, requires that signatory states “minimise,
in an economically efficient manner, harmful
environmental impacts arising from energy use”
and that they “take account of environmental
considerations  throughout the formulation
and implementation of their energy policies”.’
The treaty also includes a protocol on energy
efficiency and environmental matters.

Where the outcome of an award rendered under
the ECT appears not supportive of the clean energy
transition, for instance where the outcome protects fos-
sil fuel investments, the Climate Change Counsel study
will examine whether the tribunal considered these en-
vironmental provisions, and whether arguments based
on these provisions were made by parties.

It could also be argued that the requirement
in Article 26 that tribunals decide investment
claims “in accordance with . . . applicable rules
and principles of international law” includes the host
state’s binding international commitments for climate
change mitigation. This may include the UNFCCC
and its progeny, such as the 2015 Paris Agreement,
and other international instruments relating to energy
transition, clean energy, or sustainable development.

Where the outcome of an award is not supportive
of the clean energy transition, the study will examine
whether the tribunal has considered applicable rules
and principles of international law, and whether

www.energychartertreaty.org/treaty/energy-charter-treaty/.
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arguments based on such rules and principles
were made by the host state. Finally, the study will
investigate how often other stakeholders have stepped
in as third-party amicus curiae to alert the tribunal
of all relevant circumstances, including applicable
international legal provisions.

A deeper analysis of the jurisprudence
to date will show whether the ECT — including
all its relevant provisions — has been fully
utilised in support of energy transition. This may
inform the debate around meaningful reform
of the ECT, and may also indicate how the existing
version of the treaty could be interpreted
in support of energy transition right away, while
the modernisation process is still underway.

The larger context:
Investment agreements
in the Paris Agreement era

In the Paris Agreement, signatory states have
agreed that their contribution to global greenhouse
gas reductions should reflect their “highest
possible ambition”.'® This commitment — which
should be construed as a binding obligation
under international law!' — creates a new context
for investment protections in bilateral or multilateral
trade agreements, such as the ECT. Arguably,
the legitimate expectations of investors protected
under such treaties should now be assessed
and weighed against the needs of member states
to regulate for the clean energy transition to which
they have committed.

19 Paris Agreement Art. 4.3.

Meeting the objectives of the Paris Agreement
to significantly limit global warming will require
unprecedented levels of investment in energy
research and development, supply and storage,
transit and infrastructure. In March 2021,
the International Renewable Energy Agency
(IRENA) stated that USD 131 trillion will
be required for energy transition between now
and 2050, corresponding to USD 4.4 trillion
on average every year.'? Similarly, the IEA explains
in its May 2021 report Net Zero by 2050: A Roadmap
Jforthe Global Energy Sectorthat its net-zero pathway
is built on annual investments of USD 5 trillion."
Whetherthereisaroleforinvestmentprotection
in mobilising these funds is a debated issue.'
However, a major overhaul of trade agreements,
even if accomplished, is unlikely to take effect
within the short time frames of the global climate
targets. The ECT, for example, has a “sunset
clause” pursuant to which protections continue
to apply to existing investments during a 20-year
period after a state’s withdrawal from the treaty.
Therefore, while continuing to pursue
reform, it may also be wise to figure out how

the current international legal framework
can best be wused in support of energy
transition and climate change mitigation.

To do this, a good place to begin is by examining
the interplay between investment protection as
enshrined in the ECT and the energy policies
and international commitments of host states.
The results of the Climate Change Counsel
study are expected to be shared in conjunction
with 26th UN Climate Change Conference
of the Parties (COP26) in Glasgow later this year.

I Klein et.al. (eds.), The Paris Agreement on Climate Change. Analysis and Commentary. Oxford University Press (2017), p. 147.
2 World Energy Transitions Outlook. https://www.irena.org/publications/2021/March/World- Energy- Transitions-Outlook

(last visited 20 May 2021)
3 Available at https:

www.iea.org/reports/net-zero-by-2050.

" For an overview see Paul Barker, Sustainable Investment, Deep Decarbonization, and Investor-State Dispute Settle-
ment: The Failure to Align The Investment Treaty System With Climate Change Law & Policy?, May 10, 2021. https.//law.
stanford.edu/publications/sustainable-investment-deep-decarbonization-and-investor-state-dispute-settlement-the-fail-

ure-to-align-the-investment-treaty-system-with-climate-change-law-policy/ (last visited 20 May 2021).
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limate change is one of the most pressing challenges of our time. In response

to it, in the 2015 Paris Agreement, governments committed to limiting

global warming to well below 2 degrees Celsius. The 2019 European Green

Deal set a target of making the EU carbon neutral by 2050. Nevertheless,
it would seem that governments are not doing enough to meet these targets. In 2021,
courts in Germany and France found the German and the French state, respectively,
liable for failing to take the necessary measures to reduce greenhouse gas emissions
and limit climate change. Civil society organisations and political groups have placed
the blame in part on the Energy Charter Treaty (ECT). According to them, the ECT
undermines environmental goals in the energy sector because it protects fossil
fuel investments and discourages governments from promoting renewable energy
and phasing out “dirty” energy sources.

But is the ECT really an obstacle to energy transition?

The criticism in a nutshell

Essentially, the ECT has been criticised for preventing governments from implement-
ing the legislative changes necessary to transform global energy systems and thus
to meet the decarbonisation targets laid down in the Paris Agreement and the Euro-
pean Green Deal. Critics argue that fossil fuel investments will need to be retired early
to ensure compliance with the decarbonisation targets. The ECT, however, allows fos-
sil fuel investors to challenge governmental measures that negatively affect the prof-
itability of their investment and to sue governments for billions of euros in compen-
sation by way of investor—state dispute settlement (ISDS). The value of the fossil fuel
infrastructure protected by the ECT in the EU, the UK and Switzerland is currently
estimated at €344.6 billion.! This threat of suit under the ECT by fossil fuel com-
panies has in turn been said to discourage or prevent governments from taking ac-
tion to mitigate climate change and phase out “dirty” energy sources. To prove their
point, the critics refer to the Vattenfall case (following which Germany agreed to pay
Swedish energy giant Vattenfall €1.6 billion in compensation for the early phaseout
of its nuclear power installation) and the recent suits filed by RWE and Uniper under
the ECT against the Netherlands over the planned coal phaseout.

Civil society and different political groups have been very vocal about alleged
problems with the ECT. Corporate Europe Observatory and the Transnational
Institute were the first to draw attention to the ECT and to the power it allegedly gives
big corporations to obstruct energy transition in a June 2018 report entitled “One
Treaty to Rule them All”. In December 2019, 278 environmental, climate, consumer,
development, and trade-related civil society groups from across the globe wrote an
open letter to the ministers and parliamentarians of ECT Signatory States, criticising
the ECT for protecting fossil fuel investments, threatening the promotion of renewable

! Investigate Europe, ECT data analysis: Results and Methods, 23 February 2021.
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energy and undermining necessary climate action.
They advocated for the termination of the ECT
if it cannot be made climate- and environment-proof.

Generation Climate Europe, along with more
than 10 other European youth-led organisations, also
called on European heads of state to end the protec-
tion of fossil fuel investments and to withdraw from
the ECT if it is not aligned with climate neutrality.

In September 2020, a group of Members
of the European and National Parliaments argued
in a joint statement that the ECT is a serious threat
to Europe’s climate neutrality target and, more
broadly, to the implementation of the Paris Agreement
because it provides protection for fossil fuel investments
by means of ISDS and thus multiplies the cost
of the ecological transition. The signatories requested
the joint withdrawal from the ECT if the protection
of fossil fuel investors is not phased out.

Similarly, in an open letter dated December
2020, more than 200 scientists, climate leaders
and energy experts called on the EU to take action
to meet Europe’s climate ambitions and to withdraw
from the ECT. Later that month, four French
ministers and state secretaries publicly stated that
the EU and its Member States should withdraw from
the ECT if it cannot be reformed to exclude fossil fuel
investments from its protection. The French position
was echoed by Spain in February 2021.

The ECT as a neutral
instrument

The ECT was negotiated in the early 1990s and signed
in 1994 with the aim of improving the security
of the East—West energy supply, maximising
the efficiency of production, conversion, transit,
distributionandtheuseofenergy,and protectingenergy
investments in post-Soviet era. At the time, climate
change was not a pressing concern and green energy
technology was virtually non-existent. In the 1990s,
capital mainly went into those energy sources that
were accessible and economically viable at the time,

i.e. nuclear and fossil fuel, which is why the ECT
is currently viewed by some as exclusively protecting
fossil fuel investments. Even so, the ECT is
surprisingly forward-looking; in pursuit of sustainable
development, it calls upon Signatory States, inter
alia, to take account of environmental considerations
in the formulation and implementation of their energy
policies, to take precautionary measures to prevent
or minimise environmental degradation and to have
particular regard for improving energy efficiency,
developing and using renewable energy sources
and employing technologies and technological means
that reduce pollution.?

While the ECT does protect fossil fuel energy
investments, it does not protect only investments
of the kind. Rather, the ECT takes a holistic approach
to the energy sector — covering any “Economic
Activityinthe Energy Sector” —and istechnologically
neutral. It protects electrical energy investments
irrespective of the technology used to produce
that energy (see Annex EM I to the ECT). Thus,
investments in the renewable energy sector, which has
gained considerable ground since the 1990s, equally
enjoy the protection of the Treaty.

Indeed, the ECT has been more frequently
invoked by renewable energy investors when
protecting their investments than by “dirty” fossil
fuel investors. Of the 136 publicly known ISDS
cases brought under the ECT to date, 83 concerned
renewable energy, while only 44 related to fossil fuels.?

Moreover, if the Yukos majority shareholders
v Russia case is bracketed as a one-off, the total
damages awarded to investors in renewable cases
(approx. €1 billion) is twice the amount granted
to fossil fuel investors (€503 million).* As the Energy
Charter Treaty’s secretary general Mr Urban Rusnak
explained, “the [ECT] is neutral. It protects all energy
investments, fossil fuels, renewable, nuclear.”

Regulatory chill

While the ECT is a frequently invoked investment
treaty, the ability of fossil fuel investors to bring

2 ECT, Article 19; Energy Charter Protocol on Energy Efficiency and Related Environmental Aspects.

3 International Energy Charter, PDF statistics, 20 March 2021.

“1d.

3 Interview: A new Energy Charter Treaty as a complement to the Paris Agreement, Borderlex, 18 June 2020.
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claims under the ECT does not mean that they will
necessarily win the proceedings or that they will
be awarded the requested sums in full. Only around
40% of the final awards rendered on the basis
ofthe ECT found a breach of the Treaty and awarded
damages, which only in eight cases amounted to 50%
or more of the initial amounts claimed. Moreover,
arbitral tribunals sitting under the ECT have
confirmed that host States are entitled to maintain
areasonable degree of regulatory flexibility to respond
to changing circumstances in the public interest,
including to mitigate climate change, provided
the public response is made fairly, non-retroactively,
consistently and predictably, taking into account
the circumstances of the investment.

Thus, States can regulate to mitigate climate
change without the fear of large compensation awards
if they adequately take into account the interests
of all affected stakeholders. For example, Germany
enacted a law in August 2020 aimed at phasing out
coal power by 2038 at the latest. Further to this
law, an agreement on reducing and ending lignite
power generation was signed between the German
government and lignite power plant operators. This
agreement foresees the payment of compensation
for the closure of the power plants and, in exchange,
the waiving of the operators’ right to legal action,
inter alia under the ECT.

According to the German State Secretary
at the Federal Ministry of Economics and Technology,
this agreement provides planning and legal certainty
for the operators and has three decisive advantages:
“(f)irst, there is a comprehensive waiver of legal action
onthe part of the operators. They cannot appeal against
the coal phase-out. Secondly, the compensation pay-
ments for the reclamation of the opencast mines are se-
cured. And thirdly, the agreement gives the federal gov-
ernment the option to bring forward all closure dates
in the 2030s by a further three years, without additional
compensation. This preserves the room for maneuver
in terms of energy policy, even in the event of possibly
stricter climate targets in the future”.®

It follows that the ECT need not necessarily
lead to a regulatory chill. Tellingly, neither France
nor Germany invoked the ECT to justify their failure

ECT - OBSTACLE TO ENERGY TRANSITION? | ANALYTICS

to take adequate legislative action against climate
change in the aforementioned litigations.

Greening the ECT

In response to this criticism, a wide range of proposals
have been made, from terminating the ECT altogether
to reforming it so that it encourages low-carbon energy
investments and discourages carbon-intensive ones.

“Greening” the ECT hasbecome one of the most
heavily debated objectives of the ECT modernisation
process launched in 2018. The incorporation
of sustainable development into the ECT is supported
by Azerbaijan, the EU, Georgia, Luxembourg,
Switzerland and Turkey but is opposed by Japan
and other signatories whose economies remain
dependent on oil, gas and coal.

The most vocal proponent of ‘greening’
the ECT remains the EU, which recently made several
proposals in an effort to align the ECT’s provisions
with its energy transition goals.

Notably, the EU has proposed, first, that all fossil
fuel investments gradually be phased out of the ECT’s
scope of protection. Thus, it has proposed that all
existing fossil fuel investments should lose the pro-
tection of the ECT by 2040. It has further proposed
that any new fossil fuel investments should fall out-
side the scope of protection of the ECT, with the
exception of certain gas-fired installations that fall
below CO, emission thresholds. These will enjoy ECT
protection until 2030 or 2040 if they replace more
polluting fossil fuel—fired installations. The gas pipe-
lines needed to supply these gas infrastructures will
also be protected until 2040.

Second, the EU proposal seeks to reaffirm
States’ right to regulate in the public interest,
including for the protection of the environment.

Third, the EU has proposed a new obligation
on Signatory States to “effectively implement” the Paris
Agreement. Compliance with this new obligation
would be enforceable via the State-to-State arbitration
mechanism provided for in the ECT. Given that
the Paris Agreement has no enforcement mechanism
itself, this proposed amendment of the ECT could be an
important step toward accelerating energy transition.

¢ Offentlich-rechtlicher Vertrag zum Kohleausstieg unterzeichnet, Beck-Aktuell, 11 February 2021.
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Any amendment of the ECT requires the unanimity
of the 55 Signatory States. Given their opposing
interests, however, it is unlikely that the amendments
proposed by the EU will be accepted by all. In light
of various Signatory States’ calls for withdrawal
from the ECT if it is not sufficiently “greened”
and the pressure from civil society, the ECT has
arrived at a turning point in its history.

The ECT as an instrument
of energy transition

Terminating or withdrawing from the ECT would
neither put an end to ISDS claims by fossil fuel
investors nor contribute to quickening the pace
of decarbonisation. Indeed, the ECT’s survival
clause allows existing fossil fuel investors
to bring compensation claims for another 20 years
following the Treaty’s termination. Moreover,

complying with the Paris Agreement and achieving
the EU Green Deal objective will require significant
investment from both the EU and the national public
sector, as well as the private sector. It is estimated
that approximately €260 billion in investments per
year will be required by 2030, of which only one
third will come from the EU.” The ECT can help
to mobilise the massive private investment that will
be needed to fill the gap by guaranteeing protection
to renewable energy investors. As Urban Rusnak
explains, “the Paris Agreement and UN Sustainable
Development goals require huge investment
in sustainable energy sources. But the Paris
Agreement does not protect energy investment,
trade or energy exit. This is where the [ECT] can play
a key role.”® Thus, rather than terminating the ECT
(as called for by civil society and certain political
groups), keeping it and its protection guarantees
will promote climate objectives. The ECT is not an
obstacle to but an instrument of energy transition.

7 European Commission, Financing the green transition: The European Green Deal Investment Plan and Just Transition

Mechanism, Press Release, 14 January 2020.

§ Interview: A new Energy Charter Treaty as a complement to the Paris Agreement, Borderlex, 18 June 2020.
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enewable energy investment arbitration has been a hot topic around the globe
for quite some time. The aim of this article is to provide an overview of the facts
and figures regarding this phenomenon and of some issues in dispute in these
arbitrations.!

According to the UNCTAD database, over the past decade, 93 out of the 654
arbitration cases brought by foreign investors against states have been related to renew-
able energies, be they solar, wind, biomass or hydro.? That is roughly 15% of all inves-
tor-state arbitrations. Therefore, it is easy to conclude the relevance for investor-state
arbitration of renewable energies and vice versa. And this trend is likely to continue,
given the rising importance of the role of renewables in the energy mix.

Another way to look at its relevance is the following: out of a total of 135 Energy
Charter Treaty (ECT) arbitrations, around 80 concern renewable energy disputes.® That
is, the majority of ECT cases, approximately 60%, are related to renewables. Yet another
conclusion we can draw from these figures is that, to date, the majority of renewable
energy arbitrations have been based on this multilateral treaty, adopted in 1994.

The relevance of these renewable cases is not only due to their number but also
to the amounts in dispute. Statistics show that there has been over USD 20 billion
at stake, more than double the amount in fossil fuel arbitration cases and more than
four times the amount in dispute concerning nuclear power.*

Regarding the outcome of these disputes, it can be argued that the awards
and decisions rendered so far show rather diverse results. Indeed, this is only
to be expected since no two cases are identical. Nevertheless, the issues in conten-
tion, and some points that may move the needle can be recognized. In any case,
studying in detail the already sustantial renewable energy investment arbitration
case law is a must, both for States and investors alike.

" This article addresses a general approximation to some common issues. It does not take a position
on the proper way to approach or resolve these questions for any particular dispute. The author
(arbitrator, lawyer, and economist) has participated in multiple (more than 40) renewable energy
investor-state arbitrations, including some cited herein.

2 Source: UNCTAD, Investment Dispute Settlement Navigator: full data release as of 31/07/2020
(excel format), available at https.//investmentpolicy.unctad.org/investment-dispute-settlement.
Cases initiated in the years 2011-2020.

3 Source: Energy Charter Treaty website. Statistics of ECT cases, updated as of 20 March 2021,
available at https://www.energychartertreaty.org/fileadmin/Documents Media/Statistics/All_sta-
tistics -_20_March_2021.pdf
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Fair and Equitable Treatment

According to ECT statistics,” 75% of the breaches
alleged (and 87% of the breaches found) are grounded
in article 10(1) of the Treaty, which provides that:

“lelach Contracting Party shall, in accor-
dance with the provisions of this Treaty, encourage
and create stable, equitable, favourable and trans-
parent conditions for Investors of other Contract-
ing Parties to make Investments in its Area. Such
conditions shall include a commitment to accord
at all times to Investments of Investors of other
Contracting Parties fair and equitable treatment.
Such Investments shall also enjoy the most con-
stant protection and security and no Contract-
ing Party shall in any way impair by unreasonable
or discriminatory measures their management,
maintenance, use, enjoyment or disposal. In no
case shall such Investments be accorded treatment
less favourable than that required by international
law, including treaty obligations. Each Contracting
Party shall observe any obligations it has entered
into with an Investor or an Investment of an Inves-
tor of any other Contracting Party.”

Article 10(1) of the ECT refers to stable,
equitable, favourable and transparent conditions (6%
of the alleged breaches), fair and equitable treatment
(25%), most constant protection and security
(12%), unreasonable or discriminatory measures
(18%), less favourable treatment than that required
by international law (1%), and the umbrella clause
(13%). It is worthwhile to remark as well that
62% of the breaches found are related to the fair
and equitable standard.

As an approximation to the content of these stan-
dards, the Antaris Solar v. The Czech Republic award®
of 2018 provides an attempt “to summarize the present
state of international law and practice”, as follows:

“[a]s is usual in these cases, the Parties have
adduced many published awards (in this case
more than 50) on the interpretation or application
of the FET (“fair and equitable treatment”)
standard, and the FPS (“full protection

> 1b.

and security”) and non-impairment standards. Most
of them are well-known, and, although formulations
of the principles differ in detail, it is only necessary
to summarize the present state of international law
and practice in these general propositions (several
of which overlap with each other):

(1) There will be a breach of the FET standard
where legal and business stability or the legal
framework hasbeen altered in such a way as to frustrate
legitimate and reasonable expectations or guarantees
of stability. [...]

(3) A claimant must establish that (a) clear
and explicit (or implicit) representations were made
by or attributable to the state in order to induce
the investment, (b) such representations were
reasonably relied upon by the Claimants, and (c)
these representations were subsequently repudiated
by the state.

(4) An expectation may arise from what
are construed as specific guarantees in legislation. [...]

(7) An expectation may be engendered by chang-
es to general legislation, but, at least in the absence
of a stabilization clause, they are not prevented
by the fair and equitable treatment standard if they
do not exceed the exercise of the host State’s normal
regulatory power in the pursuance of a public interest
and do not modify the regulatory framework relied
upon by the investor at the time of its investment out-
side the acceptable margin of change.

(8) The requirements of legitimate expectations
and legal stability as manifestations of the FET
standard do not affect the State’s rights to exercise its
sovereign authority to legislate and to adapt its legal
system to changing circumstances.

(9) The host State is not required to elevate
the interests of the investor above all other consider-
ations, and the application of the FET standard al-
lows for a balancing or weighing exercise by the State
and the determination of a breach of the FET stan-
dard must be made in the light of the high measure
of deference which international law generally ex-
tends to the right of national authorities to regulate
matters within their own borders.

¢ Antaris Solar GmbH and Dr. Michael Gode v. The Czech Republic (Collins, Born, Tomka), PCA Case No. 2014-01,

Award, 2 May 2018.
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(10) Except where specific promises or represen-
tations are made by the State to the investor, the lat-
ter may not rely on an investment treaty as a kind
of insurance policy against the risk of any changes
in the host State’s legal and economic framework.
Such expectation would be neither legitimate nor
reasonable.

(11) Protection from arbitrary or unreasonable
behaviour is subsumed under the FET standard [...].”7

Moreover, in the Blusun v. Italy® case (award
of 2016) we can note another example of an
interpretation of the text of Article 10 of the ECT,
where the tribunal understood that:

“the core commitment is that in the second
sentence, expressly included in the first, ‘to accord
at all times to Investments of Investors of other
Contracting Parties fair and equitable treatment’.
This incorporates the fair and equitable treat-
ment standard under customary international law
and as applied by tribunals.

(4) That standard preserves the regulatory
authority of the host state to make and change its
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laws and regulations to adapt to changing needs,
including fiscal needs, subject to respect for specific
commitments made.

(5) In the absence of a specific commitment,
the state has no obligation to grant subsidies such as
feed-in tariffs, or to maintain them unchanged once
granted. But if they are lawfully granted, and if it be-
comes necessary to modify them, this should be done
in a manner which is not disproportionate to the aim
of the legislative amendment, and should have due
regard to the reasonable reliance interests of recipi-
ents who may have committed substantial resources
on the basis of the earlier regime.”

Just as another example of how some tribunals
have performed this balancing exercise, the PV Inves-
tors v. Spain final award’ rendered in 2020, after noting
that “tribunals have taken a variety of approaches”,'
and after stating that “the analysis shows that the regu-
latory framework [...] did not provide for a stabilization
guarantee”,!' concludes that:

“[i]n the Tribunal’s view, the principle of rea-
sonable return serves as the limit of ECT-compli-

71b. [] 360. Footnotes omitted. Cases included in the footnotes to this paragraph are: Tecnicas Medioambientales Tecmed SA
v. United Mexican States (Grigera Naon, Fernandez Rozas, Verea), May 29, 2003, [] 154; Duke Energy Electroquil Partners
v. Republic of Ecuador (Kaufmann-Kohler, Gomez Pinzon, van den Berg), August 18, 2008, || 340; Bayindir v. Pakistan
(Kaufmann-Kohler, Berman, Bockstiegel), August 27, 2009, | 179; Electrabel SA v. Hungary (Kaufmann-Kohler, Stern,
Veeder), November 30, 2012, | 7.74; El Paso v. Argentina (Caflisch, Bernardini, Stern), October 31, 2011, | 348; Philip
Morris Brands SARL v. Uruguay (Bernardini, Born, Crawford), July 8, 2016, [] 320; Binder v. Czech Republic (Danelius,
Creutzig, Gaillard), July 15, 2011, J] 446 ; Arif v. Republic of Moldova (Cremades, Hanotiau, Knieper), April §, 2013, ||
535; Mobil Investments Canada Inc v. Canada (van Houtte, Janow, Sands), May 22, 2012, JJ 154; Enron Corp v. Argentina
(Orrego Vicunia, van den Berg, Tschanz), May 22, 2007, ] 264-266, LG&E Energy Corp v. Argentina (de Maekelt, Rezek,
van den Berg), October 3, 2006, [J]] 162-163; Electrabel SA v. Hungary (Kaufmann-Kohler, Stern, Veeder), November 30,
2012, 1 7.78; Electrabel SA V. Hungary (Kaufmann Kohler, Stern, Veeder), November 25, 20]5 Vi 15 Philip Morris Brands
SARL'. Uruguay (Bernardini, Born, Crawford), July §, 20]6 7[/'/ 426-427; Micula v. Romania (Levy, Alexandrov, Abi-
Saab), December 11, 2013, ] 529; Phlllp Morris Brands SARL v. Uruguay (Bemardml Born, Crawford) July §, 2016 Vi
322,422-424; Saluka Investments BV v. Czech Republic (Watts, Fortier, Behrens) March ]7, 20006, T 305—306; Arif .
Republic of Moldova (Cremades, Hanotiau, Knieper), April 8, 2013, [] 537; Electrabel SA v. Hungary (Kaufmann-Kohler,
Stern, Veeder), November 25, 2015, J] 165; EDF (Services) Ltd v. Romania (Bernardini, Derains, Rovine), October 8, 2009,
T 219; Oxus Gold v. Uzbekistan (Tercier, Lalonde, Stern), December 17, 2015, [J 323; Tecmed v. Mexico (Grigera Naon,
Fernandez Rozas, Verea), May 29, 2003, [] 154; CMS Gas Transmission Co v. Argentina (Orrego Vicuiia, Lalonde, Rezek),
May 12, 2005, [] 290; Bayindir v. Pakistan (Kaufmann-Kohler, Berman, Bockstiegel), August 27, 2009, J 178; LLC AMTO v.
Hungary (Cremades, Runeland, Soderlund), March 26, 2008, [| 74; Saluka Investments BV v. Czech Republic (Watts, Forti-
er, Behrens), March 17, 2006, [] 309; Sempra Energy International v. Argentina (Orrego Vicunia, Lalonde, Rico), September
28, 2007, J] 318; Plama Consortium Ltd v. Republic of Bulgaria (Salans, van den Berg, Veeder), August 27, 2008, J] 1§4; AES
Summit Generation Ltd v. Hungary (von Wobeser, Stern, Rowley), September 23, 2010, [] 10.3.7; Binder v. Czech Republic
(Danelius, Creutzig, Gaillard), July 15, 2011, J] 447, Micula v. Romania (Levy, Alexandrov, Abi-Saab), December 11, 2013,
T 520, 525; Electrabel SA v. Hungary (Kaufmann-Kohler, Stern, Veeder), November 25, 2015, ] 155.

8 Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian Republic (Crawford, Alexandrov, Dupuy), ICSID Case
No. ARB/14/3, Award, 27 December 2016, [] 319. Emphasis and footnotes omitted.

? AES Solar and others (PV Investors) v. The Kingdom of Spain (Kaufmann-Kohler, Brower, Sepiilveda-Amor), PCA Case
No. 2012- 14, Final Award, 28 February 2020.

100p. 77 553.

T rp. 7 614.
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ant regulatory changes. If changes cross the “rea-
sonable return” line, that is if they deprive investors
of a reasonable return, the State conduct transgresses
the standards contained in Article 10(1) of the ECT
[...] the Claimants are only entitled to compensation
under Article 10(1) of the ECT if they establish that
the new regime violates the guarantee of reasonable
rate of return. This approach strikes the right balance
between, on the one hand, the protection of investors
who have committed substantial resources in a sector
which continues to provide Spain with the environ-
mental benefits of clean solar power, and, on the oth-
er hand, Spain’s right to regulate and adapt its frame-
work to changed circumstances, provided that right is
exercised in a manner that is proportionate, reason-
able, and non-arbitrary manner”.'?

Quantum informs liability

One last point of particular interest is the concur-
rence of liability and quantum. For instance, again
in PV Investors, the Tribunal observed that:

“[t]he guarantee provided [...] is economic
in nature. This being so, the Tribunal cannot verify

2.1b. 7 638-639. Footnotes omitted.
B3Ib. [T 647-648.
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whether or not such guarantee was observed with-
out considering the economic impact of the Dis-
puted Measures on the Claimants’ investment.
Only once it has ascertained such impact will
the Tribunal be able to determine whether or not
there is a breach of the Treaty [...] in this particular
case the quantification of the harm, if any, informs
the finding on liability. [...] In other words, the as-
sessment of the harm suffered by the Claimants is
necessarily linked to the reasonableness, non-arbi-
trariness, proportionality, etc., of the Respondent’s
conduct”."

This quantification of the damages may
include assessments and decisions over the following
elements, infer alia: date of valuation (ex-ante/ex-
post); useful life of the plants; valuation method;
discount rates; regulatory risk; liquidity discounts;
return rates; taxation (pre-tax/post-tax); etc.

Therefore, multiple economic, financial,
and taxation variables can be decisive for the out-
come of the arbitration process, both in terms
of liability and damages. As shown, the econom-
ic impact not only determines damages, but can
also define liability.
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SOLAR ARBITRATIONS AGAINST
THE CZECH REPUBLIC: GLIMPSE OF HOPE
FOR INVESTOR-STATE ARBITRATION

International Arbitration and Investment Protection Unit
Ministry of Finance of the Czech Republic

[ Anna Bilanovd Jaroslav Kudrna
Deputy Head of Unit Head of Unit
he authors reflect on the Czech Before we delve more into different assessments

Republic’s experience with the investment

arbitrations cases concerning investments

in the renewable energy sector (“RES”).
Out of the seven arbitration initiated in 2013, six
were decided in favor of the Czech Republic.!
In the remaining case, which is still pending,
the arbitral tribunal has issued a partial award,
in which it partly departed from the approach
followed by the other six tribunals regarding
the alleged breaches of international legal
obligations by the Czech Republic.?

by arbitral tribunals of the Fair and Equitable
Treatment (“FET”) standard underthe Energy Charter
Treaty (“ECT”) and other relevant international
agreements,’ analyse the reasoning of their decisions
and try to understand the basis for their disagreements,
we will first present the adoption of RES support
scheme in the Czech Republic and the subsequent
solar boom and adaptation of the support scheme
leading to investment claims. We will then look into
jurisdictional objections, particularly ECT tax carve-
out, and, finally, into the merits of the arbitral decisions.

! Jiirgen Wirtgen, Stefan Wirtgen, Gisela Wirtgen and JSW Solar (zwei) GmbH & Co. KG v. Czech Republic, Final Award
of 11 October 2017, PCA Case No. 2014-03, (“Wirtgen”), Antaris Solar GmbH and Dr. Michael Gode v. Czech Republic,
Award of 2 May 2018, PCA Case No. 2014-01 (“Antaris”); I.C.W. Europe Investments Limited v. Czech Republic, Award
of 15 May 2019, PCA Case No. 2014-22 (“I.C.W.”); WA Investments Europa Nova Ltd. v. Czech Republic, Award of 15
May, PCA Case No. 2014-19; Voltaic Network GmbH v. Czech Republic, Award of 15 May 2019, PCA Case No. 2014-20;
and Photovoltaic Knopf Betriebs GMBH v. Czech Republic, Award of 15 May 2019, PCA Case No. 2014-21. As the merits
analysis by the arbitral tribunals in four last cases is similar, because they ran in parallel, this article will refer to the ICW
analysis in respect of all these cases.

2 Natland Group Limited, Natland Investment Group NV, and Radiance Energy Holding S.A.R.L. v. Czech Republic, PCA
Case No. 2013-35, Partial Award of 20 December 2017. See Charlotin D., Natland v. Czech Republic (Part 2 of 2): On the
merits, tribunal finds stabilization commitment in Czech legislation and breach of that commitment with introduction of solar
levy, Investment Arbitration Reporter (26 July 2018). Given that the case is still pending at the time of writing of this article,
the authors will refrain from commenting on that case.

3 Solar arbitrations were brought also under the following bilateral investment agreements: Czech Republic-Cyprus BIT
(signed on 15 June 2001); Czech Republic-Germany BIT (signed on 2 October 1990); Czech Republic-Belgium and Lux-
embourg BIT (signed on 24 April 1989); Czech Republic-Netherlands BIT (signed on 29 April 1991); and Czech Repub-
lic-UK BIT (signed on 10 July 1990).
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Adoption of RES Support
Scheme in the Czech Republic

By the accession to the European Union on 1 May
2004, the Czech Republic undertook to harmonize
its legal system with EU law, including in the area
of RES, and it was obliged to transpose the relevant
EU Directives* into its national law.

The Directive No. 2001/77/EC introduced
non-binding national indicative targets for the share
of renewable energy sources on the energy production
to be met by the EU Member States by 2010.5
For the Czech Republic, the national indicative target
was set for at least 8% of the Czech Republic’s gross
energy consumption.® Later, a new directive introduced
mandatory national overall targets to be reached
by 2020.7 For the Czech Republic, this target was 13%.8

To comply with its new EU obligations,
the Czech Republic adopted on 31 March 2005 the Act
No. 180/2005 Coll., on Support of the Electricity
Production from the Renewable Energy Sources
(“RES Act”) providing a support scheme for RES

producers. The incentives were designed to facilitate
investmentsin all RES by adjusting the level of support
to counter for specific costs of each RES to make all
RES investments profitable in principle.’

During the preparation of the RES Act, it was
acknowledged that the Czech Republic did not have
ideal natural conditions for the use of solar RES
and it was predicted that the national target could
be met by a higher use of small hydro plants, wind
plants and particularly by use of biomass. '

Under the RES Act, RES producers were
granted several incentives to allow them 15 year
payback on their investments (stable revenue
per unit of electricity, expected 7% rate of return
and lifespan of 20 years), in particular in the form
of feed-in-tariffs and green bonuses, and preferen-
tial treatment by grid operators.'' In addition to in-
centives under the RES Act, RES producers could
also benefit from tax incentives.'?> All these incen-
tives were introduced with a goal to make RES
more prevalent in the Czech energy market, as only
by 2005, the share of RES on the gross electricity
production was expected to reach 5,1%."3

* Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the promotion of electricity
produced from renewable energy sources in the internal electricity market (“Directive 2001/77/EC”); Directive 2009/28/EC
of the European Parliament and of the Council of 23 April 2009 on the promotion of the use of energy from renewable sources
and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC ( “Directive 2009/28/EC”).

3 Art. 3(2) of Directive 2001/77/EC.

¢ Annex 1 to the Directive 2001/77/EC.

7Art. 3(1) and Art. 3(2) of Directive 2009/28/EC.

8 Annex 1 to the Directive 2009/28/FC.

? Explanatory Report to Act No. 180/2005, on Support of the Electricity Production from the Renewable Energy Sources.
The level of support was adjusted for each RES by way of setting out the necessary technical and economical parameters to be
met RES producers in order to benefit fully from the support. These technical and economical parameters were laid down in the
Energy Regulatory Office Regulations, in particular ERO Technical Regulations No. 475/2005 Coll. of 7 December 2005 and
No. 36472007 Coll. of 28 December 2007. If for some reason such as high or excessive expenses incurred on land or purchase
of technical equipment a RES producer did not reach these particular technical and economical parameters, it was less efficient
than predicted by the Energy Regulatory Office and would not have received a pay back on its investment in 15 years and 7%
rate of return. See also infra fn 11.

10 Ibid.

T Articles 4-6 of the RES Act. The parameters of the support scheme (the payback of 15 years, expected lifetime of the RES
plant during which the support is to be provided and rate of return of 7%) were further specified in ERO Regulations, in par-
ticular ERO Technical Regulations No. 475/2005 Coll. of 7 December 2005 and No. 364/2007 Coll. of 28 December 2007
issued to implement the RES Act.

12 Tax incentives were in the form of 5-year income tax exemption running from the year the plant was put into operation and
preferential depreciation periods for certain intangible assets of producers of RES and were included in the Act No. 556/1992
Coll., on Income Taxes.

I3 Explanatory Report to Act No. 180/2005, on Support of the Electricity Production from the Renewable Energy Sources.
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Solar Boom and Adaptation
of the Support Scheme
Leading to Investment Claims

Before 2009, few solar plants were installed
in the Czech Republic due to many factors; relatively
high price of solar panels being one of them.
Significant drop in prices of solar panels during 2008
and 2009 created an unexpected opportunity of higher
return to solar plants leading to a significant increase
of applications to connect new solar installations
to the electricity grid."

Moreover, since the RES Act stipulated that
the feed-in-tariffs set for the RES plants commissioned
in a following year by the Energy Regulatory Office
(“ERO”) cannot be less than 95% of the feed-in-tariffs
set forthe RES plants commissioned in the immediately
preceding year, the yearly setting of feed-in-tariffs
could not allow for reducing the level of support
to reflect potential rapid decreases in prices of certain
technical components, such as solar panels. This had
the effect that solar installations subsequently became
much more profitable than other RES.

At the same time, the rapid growth of solar
installations posed problems to the stability
of the grid and led to the increase of the electricity
price paid by the consumers.'® These issues were
coupled with a political crisis that prevented
the Government from introducing a legislative
response until 2010."

SOLAR ARBITRATIONS AGAINST THE CZECH REPUBLIC | ANALYTICS

To tackle the crisis, the abovementioned
95% rule was abolished first.'® Next, support
for large installations was abolished as of March
2011. Tax incentives were also abolished."” Finally,
in December 2010, the Czech Parliament approved
the law introducing a solar levy to be applied for 3
years on the amount of electricity generated by solar
producers in respect of solar plants put into operation
between 1 January 2009 and 31 December 2010.
The rate of the levy was 26% on feed-in-tariffs
and 28% on green bonuses.?

Following to the implementation of these
new measures, certain investors started to voice
their dissatisfaction and ultimately submitted their
cases to international arbitration claiming breaches
notably of the FET standard and protection against
arbitrary and discriminatory measures under the ECT
and relevant bilateral investment treaties.?!

They claimed that the implemented measure
were unpredictable and contrary to the alleged
guarantees enshrined in the RES Act.?? Six of the cases
were brought together; however, the Czech Republic
successfully objected to a consolidation on the basis
that the cases concerned different claims, which were
subject to different treaties.?* All of these cases ran their
own course, although four of them ran in parallel.?*

In parallel with the pending arbitrations,
the Czech Republic was also a party to the state aid
notification proceedings concerning the support
scheme in question at the EU Commission.?

The EU Commission approved the Czech RES
supportschemebyits Decisionof28 November2016.2

" The Energy Regulatory Office Yearly Report on the Operation of the Czech Electricity Grid for 2012, Chapter 7, available at:
hitps://www.eru.cz/-/vyrocni-zprava-eru-za-rok-2012 (last accessed on 15 May 2021); Antaris, para 120.

5 Ibid.; Wirtgen, para 377-378; ICW, para 149, 472.

16 Antaris, para 125-127; Wirtgen, para 383-383; ICW, para 157.
7 Antaris, para 144-172; Wirtgen, para 383-406; ICW, para 156-181.

18 Antaris, para 144; Wirtgen, para 45, 385; ICW, para 167.

Y Antaris, para 156-157, 162, 172; Wirtgen, para 46-47; ICW, para 174.

20 Antaris, para 169-171; Wirtgen, para 48-52; ICW, para 174.

21 For the list of the relevant BITs see supra fn. 4.

2 Antaris, para 262-318; Wirtgen, para 274-303; ICW, para 419-433.

2 Antaris, para 14-16; ICW, para 8- 10.
2 ICW, para 44.

2 State Aid Proceedings SA.40171 (2015/NN) — Czech Republic, Promotion of electricity production from renewable energy

sources.

% Decision of the European Commission of 28 November 2016 No. C(2016) 7827 final, part 7, page 25.
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The decision was then subject to the annulment
proceedings at the General Court of the Court
of Justice of the EU (“GCEU”) commenced
by the concerned parties. The GCEU upheld
the decision. ?’ This decision is now pending appeal
at the Court of Justice of the EU.?

ECT Tax Carve-out

One of the jurisdictional objections, which related to all
claims based on the ECT,? was the reliance of the Czech
Republic on the taxation carve-out included in Article
21(1) of the ECT, which states as follows:

“Exceptasotherwiseprovidedinthis Article, nothing
in this Treaty shall create rights or impose obligations
with respect to Taxation Measures of the Contracting
Parties. In the event of any inconsistency between this
Article and any other provision of the Treaty, this Article
shall prevail to the extent of the inconsistency.”

The Czech Republic’s position was that
the revocation of tax incentives and introduction
of the solar levy were taxation measures that were not
reviewable under the ECT in respect of the alleged
breaches.*

All the arbitral tribunals agreed that, in respect
of the revocation of the tax incentives, they did
not have jurisdiction to rule on their compliance
with the ECT.*!

However, the tribunals did not come to the same
conclusionwith respect tothe classification ofthe solar
levy as a tax within the boundaries of Article 21

ofthe ECT.?? In the Antaris case, one of the arbitrators,
Judge Tomka, departed from the majority’s view
that the solar levy is not a “tax” under Czech Law,
but, at the same time, still considered that it should
be scrutinized by them given the process of its
adoption, which, according to him, was partly driven
by the desire to avoid international litigation.*

The arbitral tribunals were also not convinced that
the main purpose of the solar levy was to bring more
revenue to the state budget; rather they considered
it was aimed at decreasing the level of support
to the concerned solar installations, which otherwise
remained unaffected. Since the process of the adoption
and classification of the solar levy differed in some
respects from other taxes in the Czech Republic,
the arbitral tribunals did not find Article 21 of the ECT
applicable under the circumstances and proceeded
to the review of the solar levy on the merits.>*

State Regulatory Powers

In all the arbitral proceedings, claimants presented
many arguments to show that the modification
of the Czech RES support scheme constituted
a breach of the FET standard included in the ECT
and relevant bilateral investment agreements.®
In some of the cases, they also presented claims
with regard to the breach of the standard of protection
against arbitrary and discriminatory measures.

In the claimants’ view, the modification
at stake was (i) detrimental to their operations,

27 Judgment of the General Court (Seventh Chamber) of 20 September 2019, FVE Holysov I s. r. 0. and Others v European
Commission, T-217/17, ECLI:EU:T:2019:633, operative part of the judgment.

2 Appeal before the Court of Justice of the EU is registered under Case no. C-850/19 P.

29 Except for the Wirtgen case, all other solar cases were brought under ECT.

30 Antaris, para 175-194; ICW, para 257-269.

3 Antaris, para 217; ICW, para 290-291. At the same time, this ruling had no impact on tribunals’ competences to review the
tax incentives under the relevant BITs. Ultimately, the tribunals dismissed the claims based on the breach of the relevant BITs
due to the revocation of the tax incentives as discussed below in Section 5 on State Regulatory Powers.

32 Antaris, para 239-253; ICW, para 291-321.

¥ Antaris, Declaration of Judge Tomka, para 3-12; similarly, the ICW tribunal in para 321 also came to the conclusion that
“the Solar Levy was not designed primarily to raise revenue, but instead to reduce the FiTs for a specific set of renewable energy
producers, with the Solar Levy being structured, in many respects, as a tax in an attempt to reduce the risk of legal challenges.
This was not the purpose of the ECT. If the Solar Levy were to be exempted from the scope of the ECT, the treaty’s object and
purposes would be materially frustrated.”

¥ Antaris, para 239-253; ICW, para 291-321.

¥ Antaris, para 262-318; Wirtgen, para 274-303; ICW, para 419-433.

¥ Antaris, para 262-318; Wirtgen, para 274; ICW, 592-595.
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(ii) unforeseeable at the time they made a decision
to invest in the Czech Republic’’ and (iii) contrary
to the legitimate expectations originating from
the long-term design of the regime*® and licenses
and decisions granted for putting their plants into
operation.®

They also contended that the Czech Republic’s
original support scheme contained “intrinsic attribute
of stability,”*’ because its purpose was to attract solar
investments by granting them a long-term support,
which in itself contained a promise of no modification
to the system.*!

The claimants further argued that a promise
of stability can be made even in the absence
of express stabilization clause*> and that their
reliance on the alleged promises made by the Czech
Republic was reasonable.*

In this regard, the claimants referred to the fact
that even in mid-2010, the Czech banks were still
interested in financing plants to be commissioned
in 2010 and the Czech Republic made repeated
assurances that the modifications would not affect
plants commissioned before 2011.#

Regarding the breaches of protection of arbitrary
and discriminatory measures, the claimants asserted
that the implementing measures were disproportional
and placed undue burden on foreign investors.* They

——— SO| AR ARBITRATIONS AGAINST THE CZECH REPUBLIC | ANALYTICS

also alleged that the Czech Republic contributed
to the solar boom by its own mismanagement
of the situation.*

The Czech Republic denied all claimants’
allegations highlighting that the implemented
modifications were within its regulatory state powers*
and were not disproportionate, as the guaranteed 15
year payback and 7% rate of return of the claimants’
investments was preserved under the disputed
measures.*

Furthermore, the Czech Republic argued that
there was no express stabilization undertaking made
by the Czech Republic on which the claimants’
expectations could rely.* The Czech Republic noted
what Claimants were really alleging was a breach
of a promise of profitability.’® However, the State
never made them such a promise.’!

In addition, the Czech Republic stated that
its actions were prompted by the need to safeguard
the stability and security of its electricity network??
and with a view to protect the electricity consumers
compensating for the higher prices of electricity.>
It is also undeniable that the claimants’ investments
were made in a regulated energy market where
regulatory adjustments are to be expected.>

The Czech Republic also pointed out that
the claimants’ investments were subject to the EU

37 Antaris, para 281-286; Wirtgen, para 300-303; ICW, para 461.
3 Antaris, para 271, 274-276; Wirtgen, para 276-278, ICW, para 451-452.

¥ Antaris, para 278; Wirtgen, para 142; ICW, para 461.
 Antaris, para 264-265.
I Antaris, para 263-275; ICW, para 424-430.

2 Antaris, para 268, 2014/19, para 270-274; ICW, para 430-432. To support their position, the claimants referred to the
cases, such as Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v. Islamic Republic of Pakistan (ICSID Case No. ARB/03/29,
Decision on Jurisdiction, where the tribunal in para 240 found that a mere change of a host state’s investment policy can con-

stitute a breach of the FET standard.

# Antaris, 283; ICW, para 474-484.

#“ Antaris, para 286-290; ICW, para 482, 516.
 Antaris, para 312-313; ICW, para 611-613.
% Antaris, para 318; ICW, para 629-630.

¥ Antaris, para 319; Wirtgen, para 310; ICW, para 607-610.

* Antaris, para 320, 326, Wirtgen, para 323-326; ICW, para 614-620.
¥ Antaris, para 319-320; Wirtgen, para 309-312; ICW, para 434-441.

3 Antaris, para 327; similarly in ICW, para 499.
31 Ibid.
32 Wirtgen, para 383.

33 Antaris, para 355, Wirtgen, para 328; ICW, para 607-610.

3 Antaris, para 331-333; Wirtgen, para 343-345; ICW, para 437.
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State Aid regulations and the EU Commission has
approved the Czech RES support scheme applicable
to the claimants.> Thus, the claimants could not have
reasonably and legitimately expected that the Czech
Republic would not make any adjustments to the RES
support scheme.*

This was all the more so given that the RES Act
contained a provision that did not consider a rapid
fall of the input values (change of solar panels prices)
that would necessarily diminish the annual feed-in-
tariffs and solar bonuses prices. It was also announced
on multiple occasions before the claimants completed
their investments that this provision was problematic
and had to be amended.’

Ultimately, the Czech Republic argued that
the claimants could not have formed any legitimate
expectations under these circumstances.”® This
was particularly the case for those claimants that
had received necessary contracts and approvals
by December 2010, or even by the beginning of 2011.%

Based on the above-mentioned arguments,
the arbitral tribunals in six of the cases sided
with the Czech Republic and did not find any treaty
breaches in relation to the challenged measures.®
They came to the conclusion that the measures
implementedbythe Czech Republicwerereasonable,®!
within the regulatory space of the State,*> and did
not breach the claimants’ legitimate expectations.®

3 Wirtgen, para 337-342% ICW, para 562.

The tribunals disagreed with the claimants that
the Czech Republic’s regulatory response could have
been made earlier.*

The tribunals also found it relevant that the RES
Act did not contain any stabilization guarantee
(provision) in the sense that the support scheme
could not ever be corrected® and there was no
guarantee of a fixed feed-in-tariff.®® In the Wirtgen
case, the arbitral tribunal observed that the claimants’
expectations based on the language of the provisions
of the RES Act should have been read in context of all
parameters set by the RES Act and not by isolating
one part of the provision from the other, such as
claimed separate guarantee on an absolute level
of revenues per unit of electricity.®’ If the provision
was interpreted in this manner, other parameters
of the support scheme would be disregarded (15 year
payback, rate of return of 7%).%

On the imposition of the solar levy, the majority
in Antaris noted that it “was a transparent device”,
“non-retroactive”” and that “the market which
the Claimants were entering was a bubble.... that
would have been obvious to everyone who participated
in industry discussions, or paid attention to warnings
by specialist professionals, or read the local press.””

The arbitral tribunals in the six completed cases
also noted that the claimants continued to receive
support in the amount guaranteeing 15 year payback

% Antaris, para 331 — 336; Wirtgen, para 343-350; ICW, para 570-572.
7 Antaris, para 331-336; Wirtgen, para 343-350; similarly ICW, para 633, 640.

% Ibid.

3 Antaris, para 341; similar observations were made by the tribunal in ICW, para 517.

0 See supra fn 1.

! Antaris, para 443-446, Wirtgen, para 406, ICW, para 640-642.
2 Antaris, para 443-446, Wirtgen, para 448-446; ICW, para 535, 642.

8 Antaris, para 430, 437; Wirtgen, para 426; ICW, para 557.

 Wirtgen, para 444-445; similarly in Antaris, para 430; ICW, para 577-583.

8 Wirtgen, para 412-413; ICW, para 528, 544-545; in Antaris, paras 365-367, the majority noted that a guarantee of promise
of stability was involved on the part of the Czech Republic, which was established by documents on record and that tribunal
did not accept the Czech Republic’s argument that legitimate expectations concerning stability cannot arise in case of absence

of a legislative or contractual stabilization arrangement.
% Wirtgen, para 367-372; ICW, para 505.

7 Wirtgen, para 412-413.

% Wirtgen, para 412-413.

% Antaris, para 430.

7 Antaris, para 434.
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on their investments and 7% rate of return, even after
the implementation of the contested measures.”!

The majority in Wirtgen took into consideration
that even one of the claimants himself was satisfied
with the investment, when asked at the hearing
whether this was a good investment for him.”

The majority in Antaris noted that investor’s
actions were essentially opportunistic’® stating that
the claimant “was essentially an opportunistic investor
who saw a window of opportunity and who was aware,
or should have been aware that dealing with the solar boom
was a fast-moving and controversial political issue.””

As noted by the Wirtgen tribunal, the cases
also did not involve any discriminatory element as
the foreign investors were treated in the same manner
as all other domestic investors.”

One of the arbitrators in Wirtgen and Antaris,
Gary Born, did not agree with the above-
mentioned conclusions concerning the FET
standard and issued separate dissenting opinions.
In his view, the RES Act contained stabilization
guarantee on the level of revenue to be generated
by a unit of electricity for the 15 (later 20) years
of plants lifetime.”® According to him, the majority
ignored certain provisions of the RES Act”” in order
to reach their decision, which is irreconcilable
with the language of the RES Act’® and assurances
made the Czech Republic and its regulatory bodies
inthe relevant period on non-diminution ofthe level
of support received by plants commissioned in 2009
and 2010.” He also opined that no investor would
have invested in solar RES in the Czech Republic
if there had been no guarantee of a fixed feed-in-

——— SO| AR ARBITRATIONS AGAINST THE CZECH REPUBLIC | ANALYTICS

tariff for a certain period of time, let alone obtain
financing for its project.®

The Natland tribunal, which also included
Gary Born, did not share the same understanding
of the modalities of the RES support scheme as
the other six tribunals. It concluded that the Czech
Republic fell short on its FET obligations owed
to the claimants; particularly by modifying an
allegedly irrevocable guarantee inscribed in the RES
Act.®! It is yet to be determined in this case whether
the Czech Republic will be required to pay any
damages and, if so, in what amount.

Conclusion

The findings of the arbitral tribunalsin the solar awards
concerning the Czech Republic show that most
arbitral tribunalsare generally accepting the regulatory
space of the state and would intervene only in cases
of greatly unjustified regulation or discriminatory
conduct by a state. This gives a glimpse of hope
that the current investor-state system is capable
of producing results that give due consideration
to the legitimate regulatory challenges faced by states.

Nevertheless, a less hopeful conclusion could
also be reached based on the influx of solar arbitrations
faced not only by the Czech Republic, but also by Italy,
Spain and other countries. In the case of the Czech
Republic, while six arbitral tribunals found no
breaches, one arbitral tribunal has partly departed
from this approach, even though the underlying
measures and the applicable law were no different
in that case. This alone shows the limits of the current

I Wirtgen, para 415-416, 469; Antaris, para 443-446; ICW, para 536, 640, ICW tribunal in para 641 made an observation
in this regard that “while the return for the reference plant decreased by 3%, electricity bills decreased by 3.6% for private
households and 44.3% for medium industries. As a consequence, PV producers lost rather less, comparatively, than electricity

consumers won.”

2 Wirtgen, para 415.
3 Antaris, para 435.
™ Antaris, para 431.
5 Wirtgen, para 441.

6 G. Born’s Wirtgen dissent, para 3, 16, 18, paras 85-88; G. Born’s Antaris dissent, paras 7-10.

7 Notably Section 6(1)(b)1 of the RES Act.

8 G. Born’s Wirtgen dissent, para 38-40; similarly in G. Born’s Antaris dissent, paras 29, 42-58.
7 @G. Born’s Wirtgen dissent, para 50-53; G. Born’s Antaris dissent, para 63-66.

80 G. Born’s Wirtgen dissent, para 43-46.
81 See supra fn 2.
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system in terms of consistency of the decisions.
With no appeal mechanism available, there are no
means available to ensure consistency.

The solar arbitrations also raised another
issue. All RES investors initiating claims
against the Czech Republic were from other EU
countries, despite the ruling in the CIEU’s Achmea
decision, which found intra-EU BIT arbitration

to be contrary to EU law.?? In addition to the BITs,
most of the investors also brought claims under
the ECT. The question of compatibility of Article
26 of the ECT with EU law is now before the CJEU
in the Athena case® and in the proceeding regarding
the opinion 1/20,% and it will be of great interest
to see how the Court’s future judgment may reflect
on intra-EU arbitration under that Treaty.

The authors prepared this article in their personal capacity. The views expressed are those of the authors alone
and do not necessarily represent the views of the Ministry of Finance or the Government of the Czech Republic.

82 CJEU, Grand Chamber, C-284/16, Slovak Republic v. Achmea BV, 6 March 2018, available at hitp://curia.euro-
pa.eu/juris/document/document.jsf?text=&docid=199968&pagelndex=0&doclang=en&mode=req& dir=&occ=-

first&part=1&cid=354883 (last accessed 13 April 2018) (“Achmea”). For a detailed analysis of the impact of Achmea on

investment arbitration, see Jaroslav Kudrna and Anna Bilanovad, “Achmea: The End of Investment Arbitration as We Know
1t?”, 3(1) European Investment Law and Arbitration Review, 261 (2018).

8 Request for a preliminary ruling of 10 March 2021 in case C-155/21, Athena Investments and Others.

8 Opinion C-1/20: Request for an opinion submitted by the Kingdom of Belgium pursuant to Article 218(11) TFEU, published
on 15 Feb. 2021 (2021/C 53/18). In these proceedings, Belgium requested the CJEU to give an opinion on the compatibility
of envisaged Article 26 of the renegotiated ECT, which in the relevant paragraphs is to remain the same, with EU law.
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PA3SPELUEHUE CNNOPOB
U3 NMPOEKTOB NO CHW)XXEHUIO
BbIbPOCOB YIJIEPOLA

AHHa LLlep6akoea
topucm PB Legal
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JIMMaTUYecKas MOBECTKA MPOHU3BIBACT OOJBITMHCTBO acleKTOB OM3Heca:

BBIMTYCK LIEHHBIX OyMar, ToJlydeHUe W BblIavy 3aiiMOB, CO3/aHNE KOMIIa-

HUI, AeKJIapalyio KOPIMOpPaTUBHBIX lieJeld M 1IEHHOCTEH, YMEHbBIICHNE

BBIOPOCOB yriiepoaa (MapHUKOBBIX T'a30B) IMPOU3BOIUTEISIMU, TEPEXO
Ha 3eJIeHyl0 2HepreTuky 1 1p. CHIKeHue o0beMOB BBIOpOCA yIiiepoa J0CTUTa-
eTCsl B paMKax KJIMMaTUIECKUX MTPOEKTOB, B XOJi¢ KOTOPHIX KOMIAHUU BHEAPSIOT
B TIPOU3BOJCTBO TEXHOJOTHM, MO3BOJISIONIME COKpaIlaTh BhIOpockl. M3 exerom-
HOro o0beMa BBIOPOCOB KOMIAHMU TIOC/IE peaiu3allii MpOoeKTa BHIUUTACTCS UC-
XOIHBIA 00beM (MMEBIIMICS 0 Hayaja peaju3aliuy), a TOJydyeHHas pa3Hula
TpaHC(OPMUPYETCS B YIJIEPOAHBIC €AMHUIIBI. DKBUBAJICHT YIJEPOIHOU €IMHUIIBI
YCTaHABJIMBAETCS HOPMATUBHBIM aKTOM, Ha OCHOBAaHUM KOTOPOTO OCYIIECTBISI-
cq KJIMMaTUYECKUI TTPOEKT. YIJIEpOMHbIe eIMHUIIBI MOTJIM BO3HUKATh B pamMKax
Kwnorckoro nporokosa 1997 rona', mnpuHATOro B KauecTBe TOMOTHEHUS K PaMoyHoi
KoHBeHIMU 00 uzMeHennu kiaumata OOH 1992 rona (PKHMK), a Takke B pamkax
IMapuxckoro cornaieHus1 00 usmeHeHun kiiumara 2015 rona? (nanee — IMapuxckoe
corjialieHue), MPUHSITOTO B paMKaX TOM XKe KOHBEHIIUMU.

YrnepoaHble eAWHUIIBI — (UHAHCOBBIM aKTUB, KOTOPBIM oOpalaercs
Ha crnenuajbHbIX phiHKaxX. B 2020 romy Takue eauHULbl ctowau ao 50 most.
3a TOHHY B EBporneiickom corose, no 18 momn. — B CIIA, mo 6 momn. — B Kurae?®.
Eaunauiel mpuoOpeTaroTcs U MpoAaloTcs IS 3aKpbITUS JUMUTOB TPOU3BOIM-
TeJel mo BbeIOpocam yriepoaa. COBOKYMHBINM 000POT CIEIOK IO MPpoaaxe KBOT
Ha BbIOpOCH! yriaeponaa B 2018 romy coctaBut 164 Mipa 10J1., a €KeroJHbIE TEM-
Il pOCTa pbIHKa JocTturaiot 250%*.
®OeHOMEHAIBHBII POCT YIJIEPOJHOTO PBhIHKA, a TakXKe BBEJICHME €ro aHajora

B Poccun® B hopMe 060poTa yriiepoaHbIX eIMHMIL B OYIyILEM CITIOCOOHBI BBI3BATH PSIIT
CITOPOB U3 KIIMMATUIECKUX ITPOEKTOB U CIIEJIOK C YIJIEPOIHBIMU eIMHUIIAMU, KOTOPBIS
MOTYT OBITh TIepeiaHbl B apOUTpaK. B HacTosIIel cTaThe MBI TipeiaraeéM pacCMOTPETh
TaKue KaTeropuu CIiopoB U CIIoco0bI X HanboJiee 3¢ (PeKTUBHOTO pa3pelieHMs.

I Kuomckuii npomokoa ecmynua 6 cuay 16 gespans 2005 eooa. Pamugpuuuposan Poccueii 18
Hos0ps 2004 eoda. B 2012 200y Poccus eviuina u3 Kuomckoeo npomokoaa.

2 [locmanoenenue Ilpasumenscmea PP o npunsmuu Ilapuicckoeo coerauenus 00 usmeHeHUU
Kaumama ecmynuno @ cuny 21 cenmsaops 2019 eooa.

3 URL: https://www.gazeta.ru/business/2021/04/08/13551668.shtml, https.//www.vedomosti.
ru/economics/news/2021/05/26/871469-eksperti-vshe-otsenili-dohodi-rossii-ot-pogloscheniya-
ugleroda-v-50-mlrd-v-god.

*URL: https://www.acra-ratings.ru/research/1736.

> 3akononpoexm Ne 1116605-7 — npoekm gedepanrvroeo 3axona «00 oepanuuenuu glopocos
NAapHUKOBbIX 2a306» — Obia eHecer ¢ locyoapcmeentyro Jlymy 6 ¢hespane u npunsam 6 nepeom
umeHuu Ha naeHapHom 3acedanuu 20 anpeas 2021 eooa.
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Cnopbl ¢ rocygapctsamm

O HaYUC/IEHUU YINIepPOaHbIX
€ UHNL, N NMOoJTy4YEHUMU
pa3pelleHUn Ha yqyacTume

B K/IMMAaTU4YECKUX NMPOoeKTax

B pamkax Kwuotckoro mnporokoJia pa3BUBarollIue-
csl TOCynapcTBa MOTJIM pean30BbBIBATH COBMECT-
HbIe TPOEKTHl C MHBECTOPAMM WJIW TMOJIydyaTh (hU-
HAHCOBBIE BJIOXEHMSI B MEXaHU3MbI MO CHIDKEHUIO
BbIOpOCOB. B pesynbraTe 00euX cxeM BO3HMKaIU
VIJEpOIHbIE €AUHUIIBI. [ yJacTUsI B COBMECTHBIX
MPOeKTax WHBECTOpaM TpeOOoBaJIOCh IIOJyYeHUE
0100peHMsI TaKOTO Pa3BUBAIOIIErOCs roCyaapcTBa.
B cinyyae oTkaza B Bblmaue Oa00peHUs, Ha Halll
B3IJISIA, CITOP MOT ObI OBITH PACCMOTPEH B WMHBE-
CTULIMOHHOM apouTtpaxke. OTKa3 HapyllaeT 3aKOH-
HOE OXMIaHWEe WHBECTOpa — 3aBepeHUE, JaHHOe
MHOCTPAaHHBIM TOCYIapCTBOM, Ha OCHOBAaHWU KO-
TOPOrO MHBECTOP OCYIIECTBISIET TPUTOTOBICHMUS
K MHBECTUILIMOHHOMY TIpoeKTy. HapyleHune 3akoH-
HOTO OXXMIaHUS — 3TO Y HapyllleHUe 00si3aTeIbCTBA
IO CIpaBeNIMBOMY 1M paBHOMY OOpallleHUIO ¢ WH-
BECTOPOM, 3a YTO MEXIYHapOAHBIMU JIOTOBOpaMU
MpeaTycMOTpeHa OTBETCTBEHHOCTb.

Taxkue criopbl, Kak MpaBUio, paccMaTpUBalOT-
csi MeXXIyHapOaHBIM LIEHTPOM 0 YPeryJIupOBaHUIO
nHBeCTUIIMOHHBIX criopoB (ICSID). MuBectuum-
OHHBIE KOHTPAKTHI TAKXKE BKJIIOYAIOT apOUTPakKHYIO
oroBopky ICC°. MHBeCTMIIMOHHBIN apOUTpax yxKe
pa3dupan MHOXECTBO JIeJI, CBSI3aHHBIX C Hapyllle-
HUEM 3aKOHHOTO OXWIaHWSI MHBECTOPOB B MPOEK-
TaX, KacamolIlIMXcsl BO30OHOBJSIEMOW 3HEPreTUKH .

E——  \PE)TPAXK CTTOPOB U3 «YT/IEPOAHbIX» KBOT | AHAJIUTUKA

Tak, B gene Crystallex International Corporation v.
Bolivarian Republic of Venezuela® uusecrop 3amnpo-
CWJI Y TOCYIapCTBEHHBIX OpraHoB BeHecyanbl pas-
pelieHue Uil pa3paboTKU MeCTOpokaeHUss. MuHu-
CTEpPCTBO OKpYXKaloIllei cpeapl CHavaaa MMCbMEHHO
00513aJ710Ch BBIIATh pa3pelleHne, a 3aTeM OTKa3ajlo
B Bbljaue. ApOMTpaxk OTMETUJI, UTO MUCbMO MUHU-
CTEepCTBa CO3[AJI0 Y MHBECTOpPA 3aKOHHBIE OXMIa-
HUs, Ha KOTOpbIe KOMMaHUs ObLIa BIpaBe IMoJjia-
raTbCsl, YTOOBI OCYIIECTBISITh CBOIO AESITEbHOCTD,
a BeHecyasia 3TH 3aKOHHBIE OXUIAHUS TTOJ0PBaa.
B nene Tecnicas Medioambientales Tecmed, S.A. v.
Mexico’ apOuTpax MOCTAHOBUJI, YTO MJUTEIbHBIE
MeperoBOpbl ¢ TOCYAAPCTBEHHBIM OPraHOM O TTPO/I-
JICHUM CpOKa pa3pelleHus Ha KCITOJIb30BaHUE MO-
JIUTOHA, KOTOPbIE 3aKOHYMJINCH OTKA30M, HapyII-
JIM pa3yMHbIe OXXUAAHUSI MHBECTOPA.

OcHOBaHMEM ISl UHBECTULIMOHHOTO apOUTpa-
’kKa MOXET CTaTh HEeMpaBUJIbHOE HAYMCICHUE YIjie-
POIHBIX GAMHMUII, B pe3yJIbTaTe Yero MHBECTOP JIUIIIA-
€TCsI aKTUBa, KOTOPBIII OH PACCUMTHIBAJ TTOJTYUUTh.
Ha nam B3r1s11, ocHoBaHUE 111 MHBECTUIIMOHHOTO
HCKa B JaHHOM CJIyJae €llle CUJIbHEe, YeM B cllydae
C 3aKOHHBIMU OXUAAHUSIMU. Takue OXUAAHUS ap-
OuTpaXkeM 4acTo OTpUIIAIOTCs'’, HO yTpaTa BO3MOX-
HOCTH TIOJIYYEHUs YIJIEPOIHBIX SIUHUL — TPSIMOE
JIMIIIEHUE MHBECTOPa aKTUBA, UTO HETMIOCPEACTBEHHO
CBSI3aHO C JACUCTBUSIMU OPTaHOB MPUHUMAIOIIETO
WHBECTUIIMU TOCYIapCTBa.

MHBecTULIMOHHBIN apOUTpa K MOXET ObITh Ha-
YyaT M BCJEACTBUE JIMIICHUS TTPUOBLIN OT MPOAaKU
yraepoaHoit eauHubl. CTOMMOCTb €IUHMIIBI Obl-
BaeT CYIIECTBEHHO CHIWKEHAa M3-3a MEXIyHapoj-
HOI JesTeNIbHOCTU TOoCymapcTBa MHBecTopa. Tak,
poccuiickue uHBecTopbl B 2011 romy mnoTepsau
MPpUOBLTL OT TPOJAXKU eAMHUIIBI B padmepe 10 eBpo
3a | TOHHY B CBS3M C 3aTSIHYBIIUMCSI TIPUHSITUEM

¢ 1. 2.7 ICC Commission Report Resolving Climate Change Related Disputes through Arbitration and ADR, 2019.21 cenmsops 2019 2oa.
7 llena, npunamote na paccmompenue ICSID: SolEs v. Spain, No. ARB/15/38; Antin v. Spain, No. ARB/13/31; Eiser v.

Spain, No. ARB/13/36; NextEra v. Spain, No. ARB/14/1.

8 ICSID Crystallex International Corporation v. Bolivarian Republic of Venezuela. Case No. ARB(AF)/11/2, pewenue om 4

anpens 2016 eoda.

? Tecnicas Medioambientales Tecmed, S.A. v. Mexico. ICSID Case No. ARB (AF)/00/2, pewenue om 29 mas 2003 e.

10 Peter A. Allard v. The Government of Barbados. PCA Case No. 2012-06, pewerue om 27 utons 2016 eoda; Charanne B.V.
and Construction Investments S.a.r.l. v. Spain SCC Case No. 062/2012, pewenue om 21 urons 2016 eoda; Rusoro Mining Ltd.
v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/12/5, pewenue om 22 aseycma 2016 eooa.
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B Poccuu cootBeTcTBYOIIMX 3aKOHOB!!. Ha MOMeHT
MPOAaXyu CTOMMOCTb | TOHHBI yIJIepojia cocTaBUIa
0.9 eBpo. IlozogHee Poccust 3asiBuiia, 4To BOOOIIE
He OyJeT y9acTBOBaTh BO BTOpoM payHae KuoTrckoro
MPOTOKOJIa, TTO3TOMY YacTh MHBECTOPOB B MPUHIIM-
e He CMOTJIa peaJim30BaTh CBOU C(POPMUPOBAHHbBIC
eAMHUIBI. JIUIIeHbl MTHBECTOPhI TaKOK BO3MOXHO-
CTM M ceiyac, MOCKOJbKY B Poccum OTCyTCTByeT
Bepu(UKAIIMOHHBII OpraH il OLUEHKU EIWHMII,
a 0e3 Takol OLICHKY MPOJATh UX HETb3S.

B pesyabrare y MHBECTOPOB BO3HUKIIO Mpa-
BO Ha ucK NpotuB Poccuu. Bo-TepBbIX, MPOEKTHI
MPEACTABISUIMCHh KaK WHBECTUIIMOHHBIE POCCHI-
CKUMHU opraHaMM Biactu'’, Bo-BTOpBIX, poccuii-
CKH€ WMHBECTOPBI YTPaTWIM BO3MOXKHOCTb peayi-
3aumuu 6osiee yeM 20 mpoekToB mpumepHo Ha 100
MJH TOHH. Hampumep, TpoekT TreHepupylolei
komraHuu «KBaapa» mpolen He3aBUCHUMYIO 9KC-
MepTu3y, Ha Oyayliue yrJIepoaHble eIUHUIIbI ObLI
Hal/IeH MOKynaTelb, MOJYyYeH MOJOXUTEIbHBINA OT-
3BbIB POCCUMCKOTO oIepaTopa YIriaepOAHbIX eIUHUII.
3aTeM MpOoeKT ObLT BHeCEH B MMHAKOHOMPAa3BUTHUS
Ha yTBepXIeHUE, HO HUKAKUX JaJbHEMIINX pa3pe-
IIEHU I UCTTOJTHUTEIb TIOJIyYUTh HE CMOT.

ITono6Hoe ciyyaercss He Tonbko B Poccum.
B nposuHImn OnTtapuo, Kanana, ”HOCTpaHHbBIA WH-
BECTOP TPUOOpEN YIJIEPOAHbIE SAMHUILIBI YXKe TOoCie
WX TTOATBEPXKACHUST MECTHBIM MPAaBUTEIBLCTBOM U T10-
cje ux pasmelieHus Ha oupxke OHtapuo u KBebeka
B 2018 romy. OnHaKo HOBOE MPaBUTENIBCTBO OOBSIBUIIO,
yT0 Orpka OHTApMO MPEKPAIAeT CBOIO ACSTEIbHOCTD,
1 cYeT MHBECTOpa, Ha KOTOPbIi ObLIN 3a9UCICHBI €1~
HMIIBI, OKa3ayicsl 3aMopoxeH'?. MHBECTOp ¢ COOTBET-
CTBYIOIIIMM UCKOM NpoTuB KaHaapl oka He o0paTui-
51, OJIHAKO JIJISI 9TOTO UMEIOTCSI BCE OCHOBAHUSI.

Cnopbl Mexxay
YaCTHbIMM CTOPOHaMM

Criopbl MEXIy YacTHBIMM CTOPOHAMHM BO3HMKA-
0T 13 JOTOBOPOB O COBMECTHOM IMPEANPUSATHH,
CO3MAHHOM I  peaJn3aliuy  KJIMMaTH4eCKOro
MpoeKTa WU JOroBopa KYyIUIM-MIPOAAXH YIJie-
ponHoil emuHMIBI (emission reductions purchase
agreement, ERPA). Takue noroBophsl yale Bce-
ro cojepxaT apOuMTpaxkHylo oroBopky Permanent
Court of Arbitration in The Hague (PCA). B PCA
nerictBytoT [IpaBuia apbuTpaxka CoOpoB O IOJE3-
HBIX UCKOTIAEMBIX M/WJIA OKpYXKalolllel cpefe, pe-
KOMeHI0BaHHble MexXIyHapoaHOW accouualuei
no topronie BbiOpocaMu (International Emissions
Trading Association, IETA) nis1 ucnofib3oBaHUS
B IOTOBOpax, a Takxke PakyabTaTUBHBIN perjaMeHT
MO pa3pelieHuto aKogorndeckux cnopon 2001 roma
(PPBC)™“. ApbutpaxHasi OroBOpKa periaMeHTa
Toxe pazpaboTtaHa [ETA.

B pexomenmanusix IETA mo cocrapieHUo 10-
TOBOPOB KYILTU-TIPOIAXHU YIIEPOIHBIX eIMHHUII yKa-
3aHO, YTO CIOPHI M3 TAKWX JOTOBOPOB KeJIaTeIbHO
repeaaBaTh Ha PaCCMOTPEHUE apOUTpaka, Tak Kak Ha-
LIMOHAJIBHBIE CY/bl HE 0 KOHIIA 3HAKOMBI C TIPOLIETY-
Ppoii peanu3aim KIMMaTUYEeCKUX IPOSKTOB U HE CMO-
I'yT BBIOpATh MPaBWIbHBIN CIIOCOO pacyeTa YOBITKOB.
PCA Ha maHHBIIT MOMEHT agIMUHUCTpUpyeT 6osee 10
CIIOPOB M3 KOHTPAKTOB, CBA3aHHBIX C peaju3alyeit
KJIMMAaTUYECKUX ITPOEKTOB 10 KMOTCKOMY ITPOTOKOJTY.
Bce 311 criopbl KOHOWACHIMANIBHBI, U TAHHBIE O HUX
HeaocTynHbl. MI3BECTHO JMIIb, YTO UCTIBI 0OpaTU-
ymchk B PCA B cootBercTBum ¢ MPOC, a Takke ApoOu-
TpaxXHbIM periiaMmeHToM KOHCUTPAJT'.

T [Ipasusa peasuzayuu npoexmos Oviau ymeepucoenv Munsxonompazeumus ewe ¢ 2007 200y. Ilpednosazanoce, umo
CHA4ana KOMNAHUU O0ANCHbL 3AUUMUMb UX 6 0anHOM éedomcmee. 3aseénenus Konuauch 0o xouya 2009 eoda, koeda
Munskonompazeumus dobasuno euwe 00Ho2o nocpednuxa — Coepbank Poccuu,; omubiHe Mopeoés KeOMamu npoucxoould
moabko uepe3 He2o. B nepuod ¢ 2007 no 2011 200 pecyauposanue kaumamuueckux npoeKmog MeHsIA0Ch MPUNCOb.

2 [locmanoeaenue Tpasumenscmea PO om 15 cenmsops 2011 eoda Ne 780.

3 URL: https.//www.greenerarbitrations.com/news/emissions-trading-what-role-will-arbitration-play.

" Judith Levine, Adopting and Adapting Arbitration for Climate Change Related Disputes. The Experience of the
Permanent Court of Arbitration, URL: https.//www.peacepalacelibrary.nl/ebooks/files/Adopting %20and %20Adapting %20
Arbitration %20for % 20Climate %20Change Related %20Disputes.pdf; Optional Rules for Arbitration of Disputes Relating to
Natural Resources and/or the Environment.

5 [ETA, Carbon Contracts Cornerstones, Drafting Contracts for the Sale of Project Based Emission Reductions.

6" Judith Levine, URL: https.//www.peacepalacelibrary.nl/ebooks/files/Adopting %20and %20Adapting % 20Arbitration %20

for%20Climate %20Change Related %20Disputes.pdf.
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Yro KacaeTcs YaCTHBIX CIIOPOB, TO OHU TaKXe
MOTYT OBITH TEepelaHbl Ha pacCMOTPEHHUE B ap-
ouTpax npu MexXayHapoaHOW TOProBOW Iajnarte
(ICC). ICC B 2019 rony onyoaukoBaia OTyer
0 pa3pelieHun CIIOPOB, CBSI3aHHBIX C U3MEHEHU -
eM kiaumata'’. B MoKyMeHTe maeTcst XapakKTepu-
CTHKa CITOPOB:

* W3 JIOTOBOPOB T10 TIEPEXOAy Ha dHEpreThye-
CKV€ WU IpyTHe ajbTepHaTUBHbBIE cucTeMbl 1o Ila-
PYIXCKOMY COTJTAIlIeHUIO (HaITpUMED, CIIOp U3 I0TOBO-
pa 0 BO3BEICHNHU BETPSIHOM 2JIEKTPUYECKOM CTAHLINN);

* U3 JI0TOBOPOB, KOTOPHIE HE UMEIOT KaKOH-JIN -
00 KOHKpPETHOM Ilied WM TMpeaMeTa, CBSI3aHHBIX
C M3MEHEHMEeM KjIuMara (HampuMep, MOCTaBIIMK
aBTOMOOMJIE HE MOXET BBE3TH MX B CTPaHy, [IOTOMY
YTO TMPABUTEJIBCTBO MPUHSIO 3aKOH O 3alpeTe Ma-
LIWH C OIPeNeIEHHBIM BUOM JABUTATENIS);

* U3 JIOTOBOPOB, 3aKJIIOYEHHBIX C 1IEJIbI0 pa3-
peleHust mpobjieM U3MEHEHUS KJUMaTa WU CBSI-
3aHHBIX C HUMM 3KOJOTMYECKUX CITOPOB, IMTOTEHIIN-
aJIbHO 3aTparnuBaloIIX HaCeJIeHUE (IKOJIOTUUECKU I
KCK TIPOTUB FOCYAapCTBa).

ITomumo PCA u ICC yacTHbIe CHOPBI MO-
IyT paccMaTpuBaTbes U B JIOHIOHCKOM MeXayHa-
ponHoMm TpetelickoMm cyne (LCIA). Tak, TumoBoi
JIOTOBOP O KYILUTe-TIpOAaXxe YIJIEPOAHBIX €IMHMII,
YTBEPXKIEHHbIN MpaBuTeabcTBoM HopBeruu, comep-
KUT apouTpaxHyto oroBopky LCIA'S,

Ha nmannbiit MmomeHT Kpome PCA crnenuanb-
HBIX apOUTpaXKHBIX MPaBWJI, MTOCBSIIEHHBIX pa30u-
paTeabCcTBaM MO KJIMMaTUYECKUM CIIopaM, B IPYTUX
apOUTPaKHBIX YIPEXKIECHUSIX IPUHITO He ObLI1O. 1o
MmHeHuto ICC, ocoObIX TTpaBUJI U He TpedyeTcs, Mo-
CcKoJIbKY ApouTtpaxHsbliii periameHT ICC obecrnieun-
BaeT BCE HEOOXOAMMBbIE MEXaHU3MBI JUTSI pACCMOTpE-
HMSI CTIOPOB TaKoro Tuma'’:

e JOCTYIl K HAydyHOW M MHON HEOOXOAUMOM
9KCIIEPTHU3E;

* JOCTYM K YCKOPEHHOI Mpolieaype apouTpaxa
BO U30€XaHUE BPEIHBIX MOCIEACTBUN HapYIICHUI;

17 JICC Commission Report, 2019.

E——  \PE)TPAXK CTTOPOB U3 «YT/IEPOAHbIX» KBOT | AHAJIUTUKA

* TIPaBO CChLIATHLCS HE TOJBKO Ha 3aKOHBI TOCY-
JapCTBa, HO U Ha TTOA3aKOHHBIE aKThl, KOTOPhIE Yallle
BCETO PETryIUpYIOT chepy M3MEHEHUS KIMMaTa;

* abcooTHAsI MPO3PayHOCTh CIOpa: OTKPBI-
TO€ pa3dMpaTeIbCTBO C BO3MOXHOCTBIO YYaCTHS
B HEM 3aMHTEpPEeCOBAHHBLIX CTOPOH, OTKpHITAs My-
OnuKauus apOUTPasKHOTO PELIeHUS;

* BO3MOXHOCTb y4yacTUsl B pa3OuparesibCTBE
TPeThUX JIUIL; 3aMHTepecoBaHHbIX IpaxaaH, HKO,
MEKAYHApPOAHBIX OpraHU3aluit U mp.;

* TMOKOCTb MPU OMNpPEIeEHUN 3aTpaT Ha pa3-
OMpaTebCTBO: CTOPOHBI C HEIOCTATKOM CPEICTB
MOJTyYaroT JIbIOTHI.

B 1esoM crmopsl M3 CAENOK C YIJIEPOIHBIMU
EINHUIIAMU MOTYT BO3SHUKHYTH B CUITY:

* HEUCHOJIHEHUs OOsI3aHHOCTU MO Tepeaadye
YIJIEPOTHOM €AUHULIBI;

* HEWCIIOJTHEHUA
YIJIEPOTHOM €AUHULIBI;

* HEWCIIOJTHEHUA
YIJIEPOAHOM €IUHUILIBI;

* TIPOCPOYKM B OILIATE WM NIEpeaade eAMHULIBI;

* TMPUYMHEHMST YOBITKOB, CBSI3aHHBIX C MPO-
CPOYKOI (HampuMep, yIuiaThl ITpada 3a mpeBbIIe-
HU€ YPOBHS BBIOPOCOB), U Tp.

00s13aHHOCTU TI0 oOrILjIaTe

00sI3aHHOCTH  TIO 3a4eTy

WckmouyeHsbl criopbl 00 UX 00beMe U IeUCTBU-
TEJIbHOCTH, TIOCKOJIbKY TIPUCBOCHUE YITIEPOIHOM €11 -
HUILIBI TIEPBOHAYAILHO OCYIIECTBIISIETCS B TOCYIapCTBE
MHBECTOpa, a 3aTeM IMoATBep:kaaercs B oprane OOH.

Xots1 nHpopMalnsI 0 KOMMEPUYECKHX CITOpax
SIBJIIETCSI KOHMUACHIIUAIBHOM, C YIEeTOM TeHICH-
LIVH K YBEJIMYEHUIO IIPO3PAYHOCTH Pa30MpaTeIbCTB
MOXHO OXWJaTh pOCTa 4YMCla MyOJUKYyeMBIX ap-
OMTpaxkHBIX peleHWii. Tekymass cuTyanust CBU-
JIETEILCTBYET O TOM, YTO OOJIBIIMHCTBO CIIOPOB
W3 KIMMAaTHYEeCKMX ITPOEKTOB MOXKHO IIepelaTh
Ha paccMOTpeHUe apOMTpaxka — MHBECTOpaM 3TO
BBITOIHO B CUJTY BOBJICUEHHOCTH B peaM3allnIio Ta-
KHX ITPOEKTOB OPTaHOB BJIACTU Y TOCYIApPCTB.

18 URL: https.//www.regjeringen.no/contentassets/86680864084e47 118f0086fccc0855fd/template-nmoce-erpa-2016-2020.pdf.

Y [locmanoeaenue Ipasumenscmea PO om 15 cenmsops 2011 eoda Ne 780.

May-June 2021 N2 3(27) | 33


https://www.regjeringen.no/contentassets/86680864084e47118f0086fccc0855fd/template-nmoce-erpa-2016-2020.pdf

AHATIUTUKA | YKPAMHA: ICC N «3EJIEHAS» SHEPIETUKA

APBUTPAX ICC AJiAd PA3PELLEHUA
CnoPOB MO AOITOBOPAM

KYINJIN-

NMPOAAXU 3EJIEHON

3J'IEKTP03HEPFI/|I/I B YKPAUHE

Cepzeli Yeapos
napmHep
INTEGRITES,
2eHepasnbHbil
cekpemapb
YKkpauHckol
apbumpaxicHoUi
accouuauyuu

KpucmuHa
Xpunkoea

COBEMHUK
INTEGRITES

2008 rogy YkpauHa B3si1a Kypc Ha cOieiCTBUE Pa3BUTUIO SKOJOTMYECKU YK~
CTOI 9HEPTeTUKHU, YCTAHOBUB 3eJIeHbIN Tapud 117151 ee ipousBoauteneit. C me-
JIBIO UMILUIEMEHTALUU 3TOTO0 CTUMYJIMPYIOIIETO MeXaHW3Ma 3aKOH BO3TOXKWII
Ha rocyapcTBeHHoOe npearpustie «[apaHTUpoBaHHBII MOKYIIATe/Ib» (M3HA-
yanbHO — ['TI «DHepropblHOK») 00513aHHOCTh BHIKYMATh BCIO 3JIEKTPOIHEPTUIO, TTPO-
M3BOIMMYIO U3 BO30OHOBIISIEMBIX UCTOYHUKOB (BMD), B mojHOM 00beMe MO ycTa-
HOBJICHHBIM CTaBKaM 3eJieHOro Tapuda. Takke Ha 3aKOHOJATEJIbHOM YPOBHE OBLIT
YTBEPXACH TUIMIOBO JTOTOBOP KYILI-TIPOIAXKU 3JEKTPUIECKON SHEPTUM 10 TAKOMY
tapudy (Tunosoit PPA — power purchase agreement, 10roBop KyIiu-IpoaaxKu sHep-
TMM), KOTOPBIN ObUT 00513aTejIeH K 3aKJTI0UEHUIO MEXKIY ONTOBBIM MTOKYMAaTeIeM U 3e-
JIEHBIMU IMPOW3BOAUTEIIMUA U HA OCHOBAaHUY KOTOPOT'O IMPOW3BOIWIMCH BCE PACUETHI.

UcTopusa BkatoveHna n (He)obsasaTeibHasA
cuna apouTparkHoro corsialleHus
B aorosopax PPA

HM3navansHo Tunooit PPA mpeaycmaTpuBajl, YTO CHOPBI MEXAYy IMOKYyIMaTeaeM
W 3€JeHBIMU TIPOM3BOAUTEISIMU IOJJIeXaT PACCMOTPEHMIO B CydaX YKpauWHBI.
Taxkoil moaxon, OYEeBUIHO, HE YCTpaMBaJl MHOTOUYMCIEHHBIX 3apyOeskKHbIX WHBE-
CTOPOB. B cuiy HeOoCTaTOYHOro NOBEPUs K YKPAUHCKOW Cyl1eOHOI cucTeMe U Mo-
CKOJIbKY TTPOM3BOAUTENb JIEKTPOIHEPIUHU T10 3eJIEHOMY Tapudy (haKTUIeCKU ObLT
BBIHYXJIEH UMETh J€J10 UCKITIOUYNUTEIBHO C TOCYIapCTBEHHBIMU CTPYKTYpaMu, MHO-
TYe KPEIUTOPhl paccMaTPUBAJIM HE3aBUCUMBIN apOUTpaX KaKk HEOOXOIUMOE YCII0-
BUE 11 (hmHaHcupoBaHUs poekToB BUD B YkpauHe.

ITpuMeuaTesbHO, YTO TaKOM — BIOJIHE pa3yMHBII, Ha TTePBbIN B3IJISII, — 3aMpocC
3apyOeKHBIX MTHBECTOPOB HATOJIKHYJICS Ha 0XKECTOYEHHOE COMIPOTUBIIEHUE CO CTOPO-
Hbl I'TI «DHepropblHOK» (€ro Mo3uIMs KpaTko onucaHa Hke). He equHbiM hpoH-
TOM BBICTYTIAJIM U TIPOM3BOIUTEIN. AOCOTIOTHOE OOJIBIIIMHCTBO U3 HUX XOTEJ UMETh
BO3MOXHOCTb 00paIlaThCsl B YKPAMHCKUE CYIbI IJIs1 pa3pelleHus TPOCThIX CIIOPOB
(HampuMmep, O B3bICKAHWU 3aJI0JDKEHHOCTH ), TIOCKOJIBKY CTOMMOCTB CYIe0HOro pas-
OupaTesbCTBa Ha MOPSIIOK HUXKE, YeM apOUTpaxka.

IlepBble TOMBITKA BHEAPUTH apOUTPaX KaK CMOCOO pa3pelleHUs] CIIOPOB
n3 PPA 6b1mu mpennpussTs B 2017 roay ¢ yrBepxxaeHueM HoBoro TuroBoro PPA'.

I [locmanosaenue HayuoHaibHOU KOMUCCUU, OCYUECMBASOWEl peeyauposanue 6 cgepe
SHepeemMUKU U KOMMYHAAbHbIX yeaye om 14 cenmsabps 2017 eoda Ne 1118.
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K coxaneHuto, onpeneleHHbII B HEM HOBBII MOPSI-
JIOK pa3pelieHus CIopoB CTajl HE CAUIIKOM yaay-
HBIM KOMITPOMUCCOM MEXIY XKeJIaHUEeM OTAEIbHBIX
HUTPOKOB PBIHKA TepeaaTh BCE CHOPBI B apOUTpax
ICC u crpemirenuem I'Tl «DHepropbIHOK» M HEKO-
TOPBIX MPOU3BOAUTENEH OCTaBUTh BO3MOXKHOCTh
oOpaniaTbes B TOCyIapCTBEHHBIN cya. B yactHoCTH,
HOBBII TTOPSIIOK MpeaycMaTpuBai, 4To Mo yMoaJa-
HUIO (hOPYMOM pa3pelIeHnsi CIIOPOB OCTaBAJIMCH
yKpauHcKue cyabsl. OmHaKo y Kaxmoil cropoHsl PPA
MOSIBUJIOCH MPaBO CAEIaTh BHIOOD B MOJb3Y MEXIY-
HapoaHoro KomMmepyeckoro apoutpaxka ICC (mecto
apouTtpaxka — . [Tapuk, sI3bIK apOUTpaka — aHTJIU -
CKMIA, MPUMEHUMOE MTPaBO — YKPAMHCKOE).

Takass koHduUrypauusi coeadHWIa, MO MHeE-
HUIO aBTOPOB, BCE BO3MOXKHbIE HEAOCTATKU OIIIM-
OHAJIBHBIX apOMTPaKHBIX coriameHui. Ilopsmok
pa3penieHus Kaxka0To KOHKPETHOTO CITopa B 3HAYM -
TEeJIbHOW Mepe 3aBUCES OT TOTO, KTO IMEepPBbI MHU-
LIMAPYET COOTBETCTBYIOIIEE pa3dMpaTeIbCTBO (B ap-
OuTpaxe WIM TOCydapcTBEHHOM cyne). [Ipu aToM,
Jlaxke €CJIM MPOU3BOIUTENIb HAUMHA apOUTpaKHOE
pa3doupaTebCTBO, OyKBaJIbHOE TOJKOBAaHME apOu-
TPaxKHOTO COIIalleHUsT (PaKTUYECKN He 3amperano
NIPYToii CTOPOHE MHUIIMHUPOBATh B TOCYIapCTBEHHOM
cyJie pa3drpaTebCTBO C TEM XKe WX HEMHOTO U3Me-
HEHHBIM MTPEAMETOM. YTpo3a napasuieibHbIX pa3ou-
paTenbeTB cTaBuIa 3(PPEeKTUBHOCTh apOUTPasKHOTO
COIJIAIIeHUS B 3aBUCUMOCTD OT TOOPO BOJIU IPYToit
CTOPOHBI CITOpa, Jiejiasi TAKOe COIIallleHue MePTBO-
poxnaeHHbIM. Tlocienyroniye penakiiuu TUMOBOTro
PPA? a1y mpo6iieMy TakKe He pelvin.

B nexadpe 2019 roma 6blta mpuUHSTA MOCHEI-
HsIST Ha CETOMHSIIHUN JeHb pelakius apouTpax-
Horo corjameHus®. OcTaBasicb ONUMOHAIBLHON
10 CBOEU CyTH (a 3HAYUT, TOABEPKEHHOI BCEBO3-
MOXHBIM CBSI3aHHBIM C 3TUM pUCKaM), TaHHas Bep-
cus clesaja CyIIeCTBEHHBIM IIar BOeped: BbIOOp
MEXIy IBYMS OIMIMSIMU OB B 3HAYUTEbHOI Mepe
nepeHeceH Ha cTaauio 3akiaodyeHuss PPA. B vacr-
HOCTU, OT TNPOMU3BOAUTENECH, XeJaBIIUX BbIOPATh
apOuTpax, TpebOBaJOCh B OIpeIeJeHHbIN CPOK
MoJaTh COOTBETCTBYIOIee 3asiBieHue. He Oymyuu

—— /K PAVHA: |ICC N «3E/IEHASD» SHEPTETUKA | AHANTUTUKA

NaCaJbHbIM PCIICHUCM, TaKasd KOH(I)I/IpraLU/IH BCC
KE€ gajia CTOpoOHaM 0oJibllIe SICHOCTU U npeacKkasy-
€MOCTU OTHOCUTEJILHO crocoba pa3pCliCeHuA I110-
TCHHMAJbHBIX CITIOPOB.

U3 nep>XKun, conpsi»keHHble

C BbIOOpPOM apbuTparka Kak
CpeACTBa paspeLleHUs Criopos,
npoucTeKatowmx us PPA

M3 3T0i1 nIpeabIcTOpur CTAaHOBUTCS TTOHSTHO, MOYe-
My BKJIIOUEHUE apOMTpakHOU OroBopku B TUIOBOI
PPA BcTpeTtuio conpoTuBeHUE, B MEPBYIO OYepelb
co ctopoHsbl I'TI «DHepropeiHok» u I'TI «[apanTupo-
BaHHbIN TTOKyMaTeab». [Ipexae Bcero aTo ObLIO CBSI-
3aHO ¢ goporoBu3Hoii apoutpaxka ICC, HexBaTKoOM
B OIOJIKETE rOCYIapCTBEHHBIX MPEANPUSTUN CPEICTB
JUIST OTLIaThl aBAaHCOB apOMTPaXkKHBIX PAcXOdOB, OT-
CYTCTBHMEM OITbITa BEACHUS pa30MpaTesbCTB IO pe-
rmameHTy ICC, KaK 1 B 11eJIOM OIIbITa BeCHMS apOu-
TpPaXkKHbIX pa30MPaTETbCTB HA AHTJIMICKOM SI3bIKE.

3akoHOJATe b PElII 3Ty MpobjeMy BechbMma
OPUTHMHAJIBHBIM 00pa3oM — CO3/aB CHelMaIbHbIA
ApOuTpaxkHblii (POHI, KOTOPBIA MTOJDKEH HAaIoj-
HSTBCSI 3€JIEHBIMU TTPOU3BOIUTEIIMU M KOTOPBIN
oynet ucnosb3zoBathes I'TI «lapaHTUPOBaHHBIN MO-
KynaTeab» IS (pruHaHcupoBaHus apoutpaxeit [CC
MPOTUB ITUX K€ MTPOU3BOIUTEIEH.

Takoe pellieHue sIBISIETCS 00Jiee YeM CITOPHBIM.
DdakTyecKn OHO O3HAYaeT, YTO, Jaxke Oyaydyd I10-
CTpaJaBIlieil CTOPOHOM, MTPOU3BOAUTENb BBIHYXKIEH
HE TOJBKO CaMOCTOSITEIbHO HECTH BCE apOMTpax-
HbIE pacxoibl, HO W OIUIAYMBaTh 3aTpaThl MPOTU-
BOTIOJIOKHOM CTOPOHBI (KOTOPBIE TaKXKe OyayT Mo-
KpbIBaThCsl U3 ApOUTpaxkHOro (boHIa) HE3aBUCUMO
OT MCXO0/1a apOUTPAKHOTO pa30UpaTeIbCTRA.

bonee Toro, oTCyTCTBUE N€TAIBHOTO U YETKOTO
MexaHM3Ma pacuyeTa B3HOCOB B ApOUTpakKHbIN (pOHT
OCTaBJISIET TIPOCTPAHCTBO JUIST 3JI0YIIOTPEOJICHUM.
Slpxuit mpuMep — yTBepXIeHHble HalmoHanabHOM

2 [locmanosnenus Hayuonarvhoii komuccuu, ocyuecmesouel pecyauposanue ¢ cepe IHepeemuKky U KOMMYHANbHbIX
yeaye, om 9 sneaps 2018 eoda Ne [ u om 26 anpens 2019 cooa Ne 641.
3 [locmanoenenue HayuonanvHoll KoMuccuu, ocyuecmensroueli pecyauposanue 6 cgepe sHepeemuKu U KOMMYHANbHbIX

yeaye, om 13 dexabps 2019 2oda Ne 2802.
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KOMMCCHEl, OCYIIEeCTBISIONIE pPeryJupoBaHUE
B c(hepe SHEPTreTUKN Y KOMMYHAJIBHBIX YCIYT, B3HO-
cbl 3a 2020 rox. B kauecTBe cyMMbI apOMTpPaKHBIX
pacxomoB (KOTOPYIO MOJDKHBI OBUIM BHECTH HU3-
OpaBliMe apOuTpaxk 3eJieHble IPOU3BOAUTEIIN)
I'TI «lapaHTUpoBaHHBIN TOKYMaTelb»  yKaszal
HE CyMMY, yXe yIUIQau€HHYI0 MM B apOMTpakKHBIX
pa3dMparTeabCTBaX, U HE CYMMBI PacxoloB, KOTO-
pble OH JIOJDKEH TMOHECTH B paMKaX TeKYIIMX pa3-
OupaTeqbCTB (Ha JaHHBII MOMEHT HEM3BECTHO
HU 00 OTHOM apOUTpaKHOM pa3doMpaTebCTBE, MHU-
LIMPOBaHHOM Ha ocHoBaHUU PPA). BmecTo 3Toro
ObL1a B3dTa MaKCMMAaJIbHO BO3MOXKHAsl Ha JaHHBIN
MOMEHT CyMMa HOMEeHUUAAbHbIX PACXOIOB (coryiac-
HO TabJulle apOUTPaXKHBIX PACXOJ0B U FOHOPAPOB
PernamenTa ICC), paccuntaHHasi, UCXO/s U3 CYMMBbI
3ago0/keHHocTH, HakonuBiielics y I'TI «[apantupo-
BaHHBII MTOKyMNaTeIb» Tiepe] 3eJICHBIMU TPOU3BOAM -
TEJISIMU, U COOTBETCTBYIOIIMX INTPAHBIX CAHKIIUIA.

ITo HalleMy MHEHUIO, OYEBUIHO HECTIPaBe N -
BOI1 SIBJISIETCSI CUTYyallusl, B KOTOPOIi M30paBIlIue ap-
OUTpax MTPOU3BOIUTENN HE TOJIBKO CTPAJAIOT OT Ha-
PYIICHUSI IOTOBOPA MX KOHTPAreHTOM, HO 1 00sI3aHbI
3apaHee aBaHCHUPOBATh PACXO/Ibl KOHTPAreHTa Ha To-
TEeHIIMAJIbHBIE Pa30MpaTe/ibCTBa, BbI3BAHHBIE 3TUM
caMUM HapylleHUEeM, — HE3aBUCUMO OT TOTO, OyayT
JIV 9TU pa3orpaTebCcTBAa MHULIMMPOBAHbI, 1 0€3 BO3-
MOXHOCTU BEPHYTH YIIAYEHHBIE B3HOCHI, JaXKe eCIIU
MPOU3BOAUTENb TaK U HE BOCITOIB3YETCSI CBOMM TIpa-
BOM Ha oOpallieHUe B apOUTpax.

B urtore u3 coTteH 3eJeHBIX MPOU3BOAUTENCH
B Ykpaune nquiib 17 npu noanucanuu PPA cnena-
JIV BBIOOD B MOJIB3Y apOuTpaxka no pernameHty [CC
Kak crmocoba pa3penieHusi CIopoB (B 3TO YMUCIO
HE BOIILIM HEKOTOPbIE 3HAUYUTEJIbHbIE 00BEKTHI BE-
TPOBOM TeHepalu, KOTOpbIe MPOAOJIKAIOT CTPO-
WUThCSI Y KOTOPBIE MOJKHBI OBITh BBEIEHBI B DKC-
IuTyaTamuio 10 koHia 2022 roga).

OueHuBask MPUYMHBI HEBBICOKOM TTOMYJISIPHO-
ctu apoutpaxa ICC B PPA, Henb3sl He OTMETUTH
1 MOTEHIMAIbHbIC TPYIHOCTU C MCITOJTHEHUEM ap-
outpaxubix permreHuit mpotus I'TI «[apanTupoBaH-
HBII MOKynaTeJb». Bripouem, 5TU TpyIHOCTHU MPUCY -
1A HE UCKITIOYUTEIBHO apOUTPAKHBIM PEIICHUSIM.
Onu B 1enoM cBs3aHbl ¢ TeM, uTo I'TI «[apaHTtupo-
BaHHBIN TOKYIATeIb» HE BEleT KaKOW-JI1M00 MHOMU
JeATeIbHOCTA, KPOME MCITOJTHEHUST BO3J0KEHHBIX
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Ha Hero o0s13aTeJIbCTB Ha PbIHKE 3JIEKTPOIHEPTUM,
U HE BafieeT KaKUMU-JIMOO CYIIIeCTBEHHBIMU aKTH-
BaMu. Takum oOpa3oM, TIpU MCIIOJHEHUU JTI000To
peuenust ipotuB I'TI «TapaHTUpOBaHHBIN TTOKYMa-
TeJb» (KaK Cyl1eOHOro, Tak U apOMTPakHOT0) Kpe-
TUATOPY TIPUIETCS PacCUMTHIBATh Ha OOECIeUueHUe
€ro J0CTaTOYHOTO (hMHAHCHPOBAHUS CO CTOPOHBI
rocyiapcTBa JIMOO Ha CIlellMajibHble TapaHTUU TI'O-
CyJapcTBa OTHOCUTEIBLHO HWCIOJHEHUS CyIeOHBIX
pellIeHN, BBIHECEHHBIX MPOTUB TOCTIPEATPUSITUIA.

NMoTeHunan ncnosb3oBaHus
apbuTtparka KakK cpeacTBa
pa3peLueHns cnopos,
NMPOUCTEKAIOLLNX U3
porosopos PPA

XoTs MaciTabbl pacrpoOCTpaHEHUST apOUTPaKHbBIX
cornmameHuit B PPA moka H0OBOJBHO CKpPOMHBIE,
MOTEeHIIMA WX MCIIOJb30BaHUS OCTAeTCs 3Hauyu-
TeJbHBIM. Haubosiee oueBuaHAS KaTeropus CIriopoB
B cdepe 3eJleHOW 3HEePreTMKM YKpauHbI, KOTOpbIe
MOTYT OBITh MepelaHbl Ha pa3pelieHus apouTpaxa,
KacaeTcsl B3bICKaHUs 3aJ0JDKEHHOCTH 3a OTITYIIEH-
HYIO 3€JICHYIO 2JIEKTPOIHEPIHIO.

Eme ocennro 2019 roma B cekrope BUD Ykpa-
WHBI HAMETUJIMCh KPU3WCHBIC siBeHMUSA. B Mapre-
ntone 2020 roma I'Tl «JapaHTUpOBaHHBIN TOKYIa-
TeJb» CMOT OIUIATUTL JUIIb 5% 3eieHoro tapuda
3a MPOU3BEACHHYIO 3JIEKTpoaHepruto. st yperyau-
poBaHMSI Kpu3uca TMPaBUTEILCTBO YKPaWHBI BCTY-
nwio ¢ mnpousBoautessMu BWD B meperoBopsl,
LIEJIbI0 KOTOPBIX OBLIO JOCTHKEHWE KOMITpOMUCCA
KacaTeJIbHO CHWXXEHMS 3eJIeHOTOo Tapuda s cTa-
ounuzanuu pruHaHcoBoro coctossHus [Tl «lapaHTu-
POBaHHBII TTOKYyIaTeIb». B pe3ynabrare neperoBopos
10 utonst 2020 roga MexXay YKpauHCKUM TTpaBUTEb-
CTBOM U KJTIOUEBBIMM HEPTETUYECKUMM acCOLMAII-
SIMU OBLT MOATIMCAH MEMOPAHIYM, MPeaycCMaTpUBaB-
I TTOMUMO yYMEHbIIIeHUsT Tapuda 00s3aTebCTBO
MPaBUTEIBCTBA 00ECTIEUUTh CBOEBPEMEHHbBIE OTLIATHI
3a 2JICKTPO3HEPTUIO M TOTallleHUue HaKOMUBILIETOCs
3a 2020 rom qosira B COOTBETCTBUU C TPahKOM.



Ha naHHBIIT MOMEHT YacThb J0JTa ToraiieHa (ypo-
BEHb IOTAlleHUs cocTasisgeT 66%, WIN OKOJIO
700 MJIH eBpo B aOCOJIOTHBIX LMbpax), ogHAKO
MpOIeCcC BBIMJIAT CYIIECTBEHHO OTCTAeT OT CO-
racoBaHHoro rpadwuka. Takas curyalus crajia
MPUYNHOM TTOJaYu 3eJICHBIMU MPOU3BOIUTEISIMU
B XO3SIMCTBEHHBIE CyIbl YKpawiHbl 0ojiee COTHU
HWCKOB O B3bICKAHWU 3aM0JKEHHOCTH W IITpad-
HbIX caHkLuii To PPA. B psine cyneOHBIX aen Tpe-
O0OBaHMS UCTIIOB OBLIM YIOBJIETBOPEHHI. B ciyyae
JaJibHEeHIero HaKOTJIEHUST 3aJ0JKEHHOCTHU BECh-
Ma BEPOSTHBIM BUIMTCSI U WHUIIMMPOBAHUE ap-
OUTpPaXHBIX Pa30oUPATEILCTB MPOU3BOAUTEIIMH,
n3zopasmmnMu apoutpax ICC B kauecTBe crioco0da
paspeleHus cropoB B cBoux PPA.

OnHako B3bICKaHUE 3a/TI0JDKEHHOCTHU
HE ¢MHCTBEHHAs MOTEHIIMAIbHAs KaTeropusi CIo-
poB u3 PPA. Eie omHoli Takoil KaTeropueir Mo-
I'YT CTaTh KOMIIEHCAllUM 3a HeOaJaHChl — PA3HUILY
MEXIy TPOTHO3MPOBAHHOW U (PaKTUYECKHU IIPO-
U3BEICHHOW JJIEKTPOIHEPTUEN B OMpPEACIICHHBIN
Mepuoj BpeMeHM. Takke M3HAvYaJbHO TMpearosa-
rajgoch, 4tTo B pamkax PPA Takxke OyaeT yperyiau-
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pOBaH BOIMPOC KOMITEHCAIMI 3a 3JIEKTPOIHEPIHIO,
HE OTIYIIEHHYIO 3€JeHBIMU TPOU3BOAUTEIISIMU
BBUIY IUCIIETYEPCKUX OTPAaHUYCHUI (3TO TOTEH-
LIMAJIbHO cepbe3Hasi MmpobjemMa B CUJIy HelocTaTka
B YKPAMHCKOM SHEProcUcTeMe MaHEBPEHHBIX MOIII-
HocTeil). B KoHeYHOM uTOre 3TU KOMIIEHCAIUU
ObLIM BO3JIOXKEHBI Ha OMepaTropa CUCTEMbI Mepea-
YU, JOTOBOPHI KOTOPOTO € 3€JIEHBIMU TTPOU3BOUTE -
JIIMU HE CoaepXKaT apOUTpaXkHOK OTOBOPKH.

3aK1lo4yeHue

HecmoTpst Ha M3HaYanbHBINA ONTUMU3M KOMIAHUI
oTpaciu, apouTpax Bce XKe He CTajl yHUBEPCATbHBIM
CMocoOOM pa3pelleHUsT CIIOPOB B 00J1aCTH 3eJeHON
SHEPreTUKU B YKpanHe. TeM He MeHee BO3MOXHOCTh
BKJIIOUEHMST apOUTpaxkHbIX corameHuin B PPA
SIBJISIETCS CYIICCTBEHHBIM CTUMYJIOM JJIsI TIPUBJIE-
YEHMUS MHOCTPAHHBIX MHBECTULIMI B 3TOT CEKTOD.
ApOuTpax TakKe COXpaHsSeT MOTeHIIMa JJIs pac-
CMOTPEHUS OOJBIINX U CIOXHBIX CIIOPOB B 3TOM 00-
JlacTu (Bce elle npeodbiBalollieil B YKparHe Ha 3a4a-
TOYHOM 3Tarie pa3BUTHSI) B OyayLLIEM.
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UCKU: UHONBULAYAJIbHbBIE

UJIN KOJIJTEKTUBHDbIE?

BbiIbOP UHBECTOPOB B AAEJIAX

MO BO3OBHOBJIAEMOW SHEPTETUKE
B UHBECTULUMNOHHbBIX APBUTPAXKAX

Apocnae [Nlempos

napmHep «Acmepcy», cozsaea
NPAaKMUKU 3Hepz2emuku,
NpUpPOOHbIX pecypcos u

0300HOBJISIEMasi SHEPreTUKa B MUpE pas-

BUBaeTcs Bce ObicTpee. B yacTHOCTH,

EBpomneiickuii coto3 paboTaeT Ham pea-

JM3anueil skojoruyeckoro rana Green
Deal, CIIIA o0bsiBMIM O 3amycke MacIITaOHBIX
MMPOEKTOB B c(hepe BO30OHOBIISIEMOI SHEPTreTUKMU,
a Kuraii BbllIes B 3TOil cepe Ha mepBoe MECTO.
YToObI CTUMYIMPOBATh MHBECTUIIUM B 3€JCHBIN
CEeKTOp, MPaBUTEJIbCTBA CO3MAI0T OJarONpUsTHBIC
YCJIOBUS JIJISI CTPOUTENbCTBA OOBEKTOB, paboTa-
IOIIMX Ha BO300HOBJISIEMBIX MCTOYHUKAX HEP-
ruu (BUD). Illenpsie ycnoBus MoaaepKKA 4acTo
YOBITOUHBI JJIsI TOCYIapcTB, Oepyliux Ha ce0bs
CJIMIIKOM OOJIbllie (bMHAHCOBBIE 00s13aTEIbCTBA,
MO3TOMY PEXUMBI MOAACPXKKM 3eJeHON 3HEepre-
TUKW TIOCTETIEHHO MEHSIOTCSI. DTO MOXKET OBITh
pacleHeHO KaK OTKa3 OT TapaHTUii, KOTOpbIC
MpaBUTEIbCTBA MpeasiaraJii MHBECTOpaM, KOTaa
BKJIaibIBaJach WHBECTUIIMSI, Yepe3 BHYTPEHHEe
3aKOHOJATEIBLCTBO M MEXAYHAPOJHBIE JTOTOBO-
pbl. MHOIIa Tpy MIBMEHEHUU peXXrMa MOAAEPKKU
cTpajaeT liesiasl TpyIna MHBECTOPOB, U Y HUX I10-
SIBJISIIOTCS OMHOTUITHBIE MPETEH3UHU K TOCY1apCTBY.

cmpoumesibCmaa, YseH NPAaKmuKu
Mexc0yHapoOHo20 apbumpaxica

EneHna Cuukoeckas-
YopHobbib
topucm «Acmepc»

BoNBIIMHCTBO MHBECTUIIMOHHBIX JTOTOBOPOB
MO3BOJISIIOT MHBECTOPY IOAaBaTh MCK B MEXTyHa-
POMHBI WHBECTULIMOHHBINA apOUTpaK MPOTUB MpPU-
HUMaloIero nHBectTuliMu rocyaapctsa (host state),
a He B TOCCYIbl MPUHUMAIOIIIEH CTpaHbl, TaK KaK 3TU
JIOTOBOPHI OTCHIIAIOT K IBYCTOPOHHUM COTJIAIIEHUSIM
o 3amute uHBecturuii (BIT) u loroBopy K DHep-
retudeckoii xaptum (ADX). Mck MoxHO Tmomarth
KaK UHIWBUIYaTbHO, TaK U KOJJTIEKTUBHO — COBMECT-
HO C IpYTUMU MTOCTPagaBIIMMU NHBECTOPAMHM.

UHamnBuAayanbHble UCKU

BoabimmHcTBO MCKOB B cdepe BO30OHOBISIEMOM
SHEPTeTUKHU TOAAIOTCS WHAMBUIyadbHO. Hapyiie-
HUEe CTaHIapTa CIIPaBeIJUBOIO W PaBHOIPABHOIO
oOpallleHus1 B CEKTOpe BO30OHOBIISIEMOU 3HEpre-
TUKU B paMKax IDX MOXeT ObITh MPOWIIIOCTPU-
pOBaHO 3aKoHoAaTe bHOU pecdopMoil B Mcnanun'.
B xone pecpopMbl MpUHSTBIE PETPOCIIEKTUBHBIC 3a-
KOHBI OTMEHWJIA paHee BBEACHHbIN 3eJIeHbIN Tapud,
KOTODPBIM TTO3BOJISIT BaAesbllaM 3JIEKTPOCTAaHIIMI
Ha BUD npogaBath 3/1eKTPO3HEPTUIO MO MOBBIIIEH-

106 amom makice uumaiime 6 anen0a3viMHOU yacmu Homepa. — Ilpum. peo.
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HBIM 1IeHaM B TeU€HUE MEePBbIX 25 JIeT aKCIUTyaTaluu
— U M0 CHYDKEHHBIM 1IeHaM B T€YEHUE OCTaBILIEeTOCs
CpoKa CITyXKObI 2JIEKTPOCTAHIINH.

B pesyabrare mpotuB Mcmanuu ObUIO MHU-
nuupoBaHo Oojee 50 MeXITyHapOAHBIX WHBECTU-
IIMOHHBIX apOuTpaxeil. XoTs HEOOJbIIYI0 YacTb
u3 HUX Mcmanum ymanoch BBIMTPaTh, OOJBIIMH-
CTBO JIeJI, PACCMOTPEHHBIX TI0 CYIIECTBY, (haKTHUIe-
CKM OBLIM pelIeHbl apOUTPaXHBIMU TPUOYHaTaMU
B T10JIb3y MHBECTOPOB. B 3TuX nenax (B 4aCTHOCTH,
Novenergia v. Spain, 9REN Holding v. Spain) apou-
TPBI YCTAHOBUJIU, YTO TIOJOOHBIE 3aKOHOAATEIbHBIC
Mepbl HapyllIaloT CTaHAAPT CIPaBeIJIMBOTO U PaB-
HOTMPABHOTO OOpallleHUsI, TTOCKOJbKY HE COOTBET-
CTBYIOT TpeOOBaHUSIM WHBECTOPOB OTHOCHUTEJIHHO
CTaOMIBLHOM U MPEeACKa3yeMO CUCTEMBI PETYJINPO-
BaHUS MPEIOCTABICHUS 3eJIeHOT0 Tapuda.

[lepBbIM pellleHUEM, KacarmoIIUMCS CTUMY-
JINPOBAaHUS MCITOJIb30BaHUSI COJHEYHOU 3HEPTUu
B EBpore, 610 pemeHue no aeny Charanne?, rae
OOJIBIIMHCTBO apOUTPOB TMOJHOCTHIO OTKJIOHWIIO
MPETEeH3MM TOJUTAHACKOM U JTIOKCEMOYPICKOM KOM-
MaHWi, KOTOpbIe COBMECTHO MHBECTUPOBAIU B COJI-
HEUYHYIO TeHepallMi0 Ha OCHOBE IPOTrpaMMbl CTH-
MYJIUPOBaHUsI, YCTAHOBJICHHOW IPaBUTEJIbCTBOM
Hcnanun. McnaHckas mporpamMma MpeaycMaTpy-
BaJla BBEICHME 3€JICHBIX Tapr (OB Ha 25-JTETHUI TTe-
puoa. [TomuMo 3TOro0 NMporpaMma mo3BoJisiia 3as1BU -
TeJsIM TiepelaBaTh BCIO MPOM3BEACHHYIO 3HEPTHUIO
B ceTb. BrocnenctBum mnpaButenbcTBO Mcmanuu
BHECJIO B MPOrpaMMy TTOIMPaBKM, OTpaHUYUBAIOIINE
KOJIMYECTBO TMePeIaHHON 2JIEKTPOIHEPTHHM, U 100a-
BUJIO HOBYIO IJIaTy 3a TOCTYM K CETH.

HcTupl yrBepxXaaim, 4To B pe3yjbraTe TaKUX
MOMPABOK TIOXOMHOCTh MX MHBECTULIMI CHU3UJIACH,
a 4acThb CTOMMOCTM WHBECTULIMI OblIa 3KCIPO-
npurpoBaHa B HapyueHue cT. 13 JIDX. OHu Takke
yTBEepKAalu, YTO TOMpPaBKW HApyIIalOT CTaHAAPT
CMpaBeIIMBOIO Y PABHOIPABHOIO OOpallieHus,
U OTPULIAIOT MX 3aKOHHBbIE OXMIAHUS B KauyecTBe
MHBECTOPOB, mpoTuBopevamue 1. 1 u 12 ct. 10 DX,

boapmMHCTBO YIeHOB apOUTpaXkHOro TpUOY-
HaJla OTKJIOHWIM Bce npereH3uu. Mck o KOCBeH-
HOI B3KCIpOIpHaliMK ObLT OTKJIOHEH, ITOCKOJBKY
WCTLBI HE CMOIJIM TOKa3aTh, YTO MHBECTOP OBLI JI-
IIIeH BCEX UM YaCTU CBOUX MHBECTULIMIA. ApOUTpax
nocuuTai 0oJjiee BaKHBIM, YTO MporpaMma B LIEJIOM
OoCTaBaJIach B cWiie (KaK U KOHTPAKTHI), XOTSI HOpMa
MpUOBLTU OblJIa CHUXKEHA.

KonnekTuBHble UCKU

DeHOMEH KOJUIEKTUBHBIX, UM COBMECTHBIX, MC-
KOB Hauvaj pa3BuBaThcs B 1990-x rogax. Komnek-
TUBHBIE UCKHU MOXHO YCJIOBHO pa3le/IUTh Ha He-
CKOJIBKO THUIIOB:

* KOIJa COUCTIAMU BBICTYNAIOT WHBECTOP

U TIPOCKTHAsI KOMITAHUSI, KOTopasl sIBJISIeT-
csl 0ObEKTOM MHBECTUILINIA;

* KOIJa COMCTIIAaMU BBICTYMAIOT HECKOJBKO

WHBECTOPOB B OIMH U TOT XK€ aKTUB;

* KOrjJaaBa uju 0oJjiee NCTIIOB, KOTOPBIC Blla-
JIEIOT Pa3HBIMM MHBECTUIIMSIMU, SIBISIOT-
Csl COUCTIAMM B TIPOLIEAYypax, BOZHUKIINX
B pe3yJbTaTe OJHOTO W TOTO Xe MeWCTBUS
rocyaapcTaa.

[TepBBIM KOJUIEKTUBHBIM UCKOM B MHBECTUIIV -
OHHOM apOuTpaxke ObLTO nejio Abaclat mpoTus Ap-
reHTUHb. OT uMmeHun 180 ThIC. 3asgBUTEEH (TTO3XKe
X YKCIIO COKPATWIIOCh 10 60 ThIiC.) OBUIO OpraHu-
30BaHO Pa30MpPaTEbCTBO MO KOJUICKTUBHBIM TIpe-
TEH3USIM, BBITEKAIOIIUM U3 TIPUHITUS APreHTUHOMN
3aKOHOJIATEIbCTBA, KACAIOIIEerocsl PecTpyKTypu3a-
1IMY €€ TOCYAapCTBEHHOTO JIOJITa, YTO MPUBEJIO K Jie-
(bonTy mpaBUTENBLCTBA IO CYBEPEHHBIM O0UTaALIUSIM
B KoH1e 2001 roga, a Takxke 0OOCTOSITEILCTB, CBSI-
3aHHBIX ¢ pacyeToM B 2005 romy ¢ MHOCTpaHHBIMU
JepxateasiMu ee AedoaTHbIX obnaurauuii. Bropoe
MaciiTabHoe AeJo MO0 TOMY Ke TMpeaMeTy — JeJo
Ambiente Ufficio* ¢ 119 uctiamm (3atemM cokpatu-
Jock 10 90). TpubyHanbl MO 3TUM JejlaM BbIHECIU
peleHe MPOTUB OTBETUMKA 110 TAHHOMY BOITPOCY.

2 Charanne and Construction Investments v. Spain, SCC Case No. V 062/2012.
3 Abaclat and others v. Argentine Republic, ICSID Case No. ARB/07/5 (formerly Giovanna a Beccara and Others v.

The Argentine Republic).

* Ambiente Ufficio S.p.A. and others v. Argentine Republic, ICSID Case No. ARB/08/9 (formerly Giordano Alpi and others v.

Argentine Republic).
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B nmene Giovanni Alemanni® 1o mpaBy COOCTBEH-
HOCTH Ha CYBEpEHHBIE TOCYyJapCTBEHHBIE OOJMUTa-
IIMA TPOTUB APreHTUHbI UCTUAMU SIBISIUCH 183
UTAIBIHCKUX (DU3UYECKUX U IOPUANYECKUX JUIIA,
KOTOpbIC OBUIM JAepXKaTessIMU «IOJTOBBIX MHCTPY-
MEHTOB, BBIMYIIEHHBIX ApreHTUHCKoU Pecryomu-
KOI1», TT0 KOTOPBIM CTpaHa 00bsiBUAa A1ehONT. ApOu-
TPaxKHBIN TPUOYHAJT, CChLIASICh HA YK€ YITOMSIHYThIE
nena Abaclat 1 Ambiente Ufficio, netajibHO paccMmo-
TpeJ BOMPOC, MOTYT JIX UCTIIbI OBITh MPEACTABICHBI
B TakoM KosiuyecTBe. Cpeay Mpoyero, mo MHEHUIO
apouTpaxHoro TpubyHama, ctT. 25, 27, 36, 38, 39
KonseHumu MexayHapoaHOTO IIEHTpa IO ypery-
JIMPOBAaHUIO MHBECTUIIMOHHBIX cropoB (ICSID)
(Kaxmast U3 KOTOPBIX YIIOMUHAET «HAIlMOHATbHBIX»
HUCTUOB B €IMHCTBEHHOM YMCJIE) MOTYT OBITh TIpU-
MEHEHBI K JTIOOOMY KOJMYECTBY UCTIIOB, €CJIM CTO-
POHBI aJIU coTacue Ha apOUTpax.

Ilomaya wucka rpynmnoit u3 44 WHBECTOPOB
B o0nact (OTOINEKTPUIYECKON DIEKTPOIHEPTUUN
(photovoltaic, PV) u3z WUrtanuu, Ipeunu, Jlrokcem-
oypra, Iepmanuu, Typuuu, Yexum u Kumnpa mpo-
TUB PyMBIHUM® NEMOHCTPHMPYET, YTO TPYMIIOBbIC/
KoJUIeKTUBHBIE TipeTeH3uu B ICSID BcTpevarorcs
U B CIlopax B c(pepe BO30OHOBIISIEMOI DHEPIreTUKU.

HcTupl — MHBECTOpPHI B PYMBIHCKMI CEKTOD
COJTHEYHOI 9HEPreTUKHU MO UCK B CBS3U C U3ME-
HEHMEM rocyaapCTBEHHOU cxeMbl Toanepkku B3,
B pesynbraTe comeiicTBUs co cTOpoHbI EBpomneii-
ckoro coro3a B 2008 rogy PyMblHUS cTajla OqHUM
13 MHOTHX TOCYIapCTB-YJIEHOB, KOTOPbIE YCTAHOBU-
J1 pexxuM ctumyarpoBanust BUD. Ero nmomoxenus
oOHOoBIIsIIMCH U gonojHsuchk B 2011 1 2014 rogax.
B nepuon ¢ 2011 o 2013 rog ucTUbl MHBECTHUPOBA-
JIU B pasiuyHble NpeanpusTusi PymbiHUM B cdepe
COJTHEYHON SHEPreTMKW, W Ha HUX IMOBJIMSIUA MO-
cliefHWe W3MEHEHUs B cXxeMe momaepxkku. Mcku
WHBECTOPOB MPOTUB PyMBIHUM ObUTM OOBEAVMHEHBI
B OJTHO TIPOM3BOJICTBO.

B stoM gene 29 MCTHOB SIBISIOTCSI UTAJIbSIH-
CKMMU MHBecTopamu, BKItouyas Ecosuntek, mpous-

BOJIUTEJISI COJTHEUHOI 1M BETPOBOM 2JIEKTPOIHEPTUU
¢ (boTozAEKTPUUECKUMU YCTAaHOBKAMU B PyMbIHMY,
n Marchi Energia, XuMruuecKkyro KOMIIaHUIO, UMe-
JOIIYIO IIECTh PYMBIHCKUX TOYEPHUX MPEAPUITUIA
MO TIPOM3BOACTBY (DOTORIEKTPUUECKON BSHEPTUU.
Ecth eme naTe utanbssHekux KommaHuit: Fin.Doc
S.rl., En.Doc Srl, Stargreen Consulting Srl, Eafin
Spa u Yum Srl. Hemelnikue sHepreTuyeckue Kom-
nanuu LS Projekte 1 EEPro takke BXoadT B 4uc-
Jio uctioB. [locneaHue 3asBSIOT, YTO Y HUX €CTh
PYMBIHCKUI (puray, 3aHUMAIOIIMIACS pa3pabdoT-
KOl (DOTOZ/IEKTPUYECKUX CTaHIWM HemaleKo OT
I. Cubuy B pyMbIHCKOM peruoHe TpaHcCuIbBaHUS.
Cpenu Apyrux 3assBUTEJIe — JTIOKCEeMOYPrcKue uH-
BectuMoHHble ¢oHAbl Re Energy Capital SCA,
SICAR Energia u Montana Renewable Energy
Luxembourg; typeukue xommaHum Ak-Tas Dis
Ticaret 1 T Dinamik Enerji Sanayi Ve Dis Ticaret;
kunpckas IGLM Investments; demickue Solek
Holding u Chust 3. EcTb TakXe HECKOJIbKO UHAUBHU-
JMyaJdbHBIX 3asBUTENCH, B TOM Yucie 22 UTaIbsIHIIA,
MSITh TPEKOB 1 OJIUH rpakaaHuH Yexuu.

30 mapta 2021 roga ObUT COrjlTacoBaH COCTaB ap-
outpaxa, u 10 Mast COCTOSIIOCH MEPBOE 3aceaaHUe
M0 BUJE0-KOH(EpeHII-CBI3U.

[Mpenpinynive KOJIEKTUBHBIE WCKU, TpPU-
HATbIe K paccMoTpeHuto ICSID B cekTope BoO3-
OOHOBJISIEMOM 2HEPTETUKU (XOTh M C MEHBIIUM
KOJIMYECTBOM WCTIIOB), BKJIOYAAM TPYIIY U3
10 uctuoB npotuB PyMbiHMU’, Tpynmy u3 9 uH-
BecTopoB npoTuB Mcmanuu®, rpynmny u3z 10 uct-
1oB npotuB Yenickoii Pecnyonuku’ u erie oquH
MpoIecC ¢ yyacTHeM TPyMIbl U3 26 UCTIOB (BHA-
yaje 88) mporuB Mcmanuu''. Bce mnpereH3un
KacaJluch U3MEHEHUI 3aKOHOJATEJIbCTBA O BO3-
OOHOBJISIEMBIX MCTOYHUKAX DHEPTUU, MPUHSITHIX
COOTBETCTBYIOIIMMU TocynapctBamu. B Mcrmanumu
TpeOOBaHUS BBITEKAIW U3 psia IHEPreTUUYECKUX
pedopM, 3aTparuBaromux cektrop BN, Bkiovas
7% -HbIil HAJIOT Ha JOXObI IPOU3BOIUTEIICH DK~
TPO3HEPTUU U COKpAIleHUE CYOCUANM TSI HUX.

3 Giovanni Alemanni and others v. The Argentine Republic, ICSID Case No. ARB/07/8.

¢ Fin.Doc S.r.l. and others v. Romania, ICSID Case No. ARB/20/35.

7 LSG Building Solutions GmbH and others v. Romania, ICSID Case No. ARB/18/19.

§ Stadtwerke Miinchen GmbH, RWE Innogy GmbH, et al. v. Spain, ICSID Case No. ARB/15/1.
? Antaris Solar GmbH and Dr. Michael Gode v. Czech Republic, PCA Case No. 2014-01.

19 The PV Investors v. Spain, PCA Case No. 2012-14.
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NHOVBUOYASTbHbIE N KOJTTEKTUBHBIE UCKW B «3E/IEHBIX» APBUTPAXKAX | AHANTUTUKA

B 2020 romy O6bLTO BEIHECEHO PEIIEHUE MO €Ile Ofl-
HOMY JieJly MpoTuB McmaHuu ¢ TeM XKe MpeaMeToM,
PV Investors. B cBoeM npeaBapuTeIbHOM pellieHUN
o opucaukiuu oT 13 oktsa0ps 2014 roma cocTaB
apOuTpaxa, NpOoaHAJIM3UPOBAB JPYrMe peLIeHUS
MO0 KOJUIEKTUBHBIM JejiaM, 3asiBUJI, 4TO OOJbIIoe
KOJIMYECTBO MCTILOB HUKOTJAA HE MPEIsITCTBOBAJIO
pPacCMOTpPEHMIO JieJla B UHBECTULIMOHHOM apOuTpa-
K€ W YTO JOTOJHUTENbHBIX COTJIAllleHUl 00 apOu-
Tpaxe B KOJJIEKTUBHOM MCKE He TpebyeTcs.

B Yexuu nipeTeH31M BO3ZHUKAJIU B CBSI3M C U3MeE-
HEHUEM paHee CYIIECTBOBABILIETO peXXUMa CTUMYJIH-
poBaHus, puMeHnMoro Kk BUD: BBeneHreM Hajiora
Ha BbIpabATHIBAEMYIO BJIEKTPOSHEPIUIO («COJTHEY-
HBII cOOpP») C LIeJIbIO YMEHBIIEHUST HEMPEIBUIEHHON
MPUOBLIN TTPOU3BOIUTENEN (KOTOpast CTaja BO3MOXK-
Ha M3-3a 3HAYUTEIHbHOTO CHIDKEHUS CTOUMOCTH COJ-
HEYHBIX MaHeNell) U CHUKEHWEM Harpy3ku Ha Io-
TpeduTteneil sHeprun. CoctaB apOUTpaxa B pellieHUN
BOIPOC KOJIMYECTBA UCTIIOB HE 3aTparuBall.

3aKJ/1lo4yeHue

ICSID u npyrue apOouTpakHble UHCTUTYTHI OXOTHO
MPUHUMAIOT KOJUIEKTUBHBIE UCKM OT MHOCTPAHHBIX
MHBECTOPOB B chepe BO30OHOBSIEMOI SHEPTETUKMU.

KonnekTuBHBIE UCKU B 3TOM cdepe BCTpedaroTcs
peXxe WHAWBUAYAJIbHBIX, HO MHOTME TOCYAapCTBa
MPOBOAAT TakWe 3aKOHOMATEeJbHbIC W3MEHEHMUS,
KOTOpBIE 3aCTaBJISIIOT UHBECTOPOB aKTUBHO aHaIM-
3UpOBaTh OMIMKM MHBECTUIIMOHHOTO apOuTpaxa.
Pazymeercst, OOJIBIIMM MUHYCOM I MHBECTOPOB
SIBJISIETCS €r0 JOPOTOBU3HA. B CBA3M ¢ 3TUM KOM-
MaHUM 4YacTO pacCMaTpUBAIOT BapuMaHT (hUMHAHCU-
pOBaHUSI CBOMX MCKOB CIHEeUMaJbHBIMU (DOHAAMU
(litigation/arbitration funds).

Y KoMnaHuii, KOTOpbIe MOCTpanaid B Pe3y/ib-
TaTe NEUCTBUIA TOCYIapCTB, €CTh JABE BOBMOXKHOCTHU:
CaMOCTOSITEIbHO TOTOBUTH U OIJIAUMBaTh UCK B ap-
OuTpaKe WM Xe coOpaTh IPYIIY TaKUX XKe MoTep-
MEeBIIMX KOMITAHUI, pa3neuB CyaeOHbIC pacXOibl
Ha BceX. BTopoii BapuaHT 3HAYUTEIHHO YMEHBIIUT
3aTpaThl Ha Kaxaoro uHBectopa. OaHAKO y rpyrm-
MOBOM MOAAYM €CTh M MMHYC: 3a/IePKKH C TTofavei
U corjacoBaHueM JOKYMeHTOB. ITocKoJbKy KOM-
MaHWi MHOTO, MPOLIECC COTIACOBAaHMS TEKCTa UCKa
MOXKET OBITh JOJTUM, K TOMY XK€ HEKOTOPbIE y4acT-
HUKU MOTYT TOPMO3UTh MPOILIECC B CUJTY pa3HbIX 00-
CTOSITENBCTB. Pa3penuTh 3Ty CUTyalldio TTOMOXET
noabdop npodeccuoHaaoB, KOTOpbIe OyAyT COIMpO-
Boxnath aesio B ICSID unu apyrom apOuTpakHOM
WHCTUTYTE B paMKax DHEPreTUIECKOM XapThH.
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XPYNKUN BANNAHC MEXXY 3AKOHHbIMM
OXNAAHNUAMU UHBECTOPA, KACAIOLLUMUCA
CTABUJIBHOCTU NPABOBOIO PENYJINPOBAHUA
MHOCTPAHHbIX MHBECTULIUN, N 3BAKOHOOATEJIbBHON
NMPEPOTATUBOMN FOCYAAPCTBA: OMNbIT UICNAHUU

Freshfields Bruckhaus Deringer LLP, Napuxc
[ [

BepoHuka Tumocpeesa
topucm

Mapus lNyyuHa
cmapuwudt ropucm

CITaHMSI  CTajla  KJIIOYEBBIM  PBIHKOM
JUIST TIPUBJICUEHUST MHOCTPAHHBIX WHBE-
CTUIIAI B CEKTOP BO30OHOBIISIEMOI SHEP-
retuku, korga B 2007 romy mpeajoxuiaa
MMPOMU3BOIMUTENISIM 3€JICHOW SHEPTUU 3HAYUTEJbHbIE
MaTepuajabHble CTUMYJIbl. OMHAKO YK€ TOMA CITyCTS
IPSTHYJT 9KOHOMMYECKUI Kpu3uc. BeIrogHbie Tapu-
(bl U UHBIE TTPEUMYIIECTBA OTPACIU, OOEIIaHHbIE
HMcnanwueii, cTanu 11 CTpaHbl HETTOCUJIBHBIMMU B T1O-
JINTUYECKOM cMbicie. Kak 1 HeKOTOpble UHBIE TO-
cynapctBa EBpomneiickoro coro3a, Mcranust Havana
OTMEHSITh BBEJECHHbBIE MEPbI CTUMYJIUPOBAHUS BO3-
OOHOBJISIEMOI SHEPreTUKU. B OTBET Ha 3TH U3MEHe-
HUS MHOCTpaHHbIE MHBECTOPHI MTOJIN HEe MeHee 48
HUCKOB MpoTuB MIcriaHuu B COOTBETCTBUH ¢ JloroBo-
poM K DHepreTudeckoit xaptuu (JIDX), yrBepxnas,
YTO U3MEHEHUE PeXXMMa CTUMYJIMPOBAHUS TTPUBEIO
K HapylIeHUIO O00sS3aHHOCTH TocymapcTBa Ipeno-
CTaBUTh MHOCTPAaHHBIM MHBECTOpPaM CITpaBEIJIUBOE
1 paBHOIIPaBHOE OOpallleHUE.
B naHHOIi cTaThe ONMMCHIBAaeTCS, KaK apoUTpax-
Hble TpUOYHaJBI' B Iejax mpotuB Mcmanum mHTEp-

Knsp Oroeanv
cmaxcep

MPEeTUPOBAIN 00513aTEILCTBO HE HapyllaTh 3aKOH-
HbIe OXUJAAHWS MHBECTOPOB — OJWH M3 OCHOBHBIX
acCIleKTOB CTaHAapTa CIPaBeAJMBOTO U PAaBHOIPAB-
HOTO OoOpalleHus.

HopmaTnBHo-npaBoBas
6a3a MicnaHnn B obnactu
BO306OHOB/1IEMOM
3HEepreTUKun

Hauunas ¢ 1990-x ronos Ucranus ctajia i(puHUMAaTh
MephbI 10 CHIKEHUIO 3aBUCHMOCTH OT UMITOPTa MC-
KOTIaeMOTO TOILJIMBA U MPUBJICYCHUIO NHOCTPAHHBIX
WHBECTUILIMI B CEKTOP BO30OHOBIIIEMOM 9HEPTETUKU.
B 1997 romy 6b11 IpUHAT 3aKOH 00 9HEPTETUIECKOM
CEKTOpe, B KOTOPOM OBUIM OMpeAeSieHbl JbIOTHBIC
(3enmeHble) Tapudbl Ha BJEKTPUYECTBO, MPOU3BE-
JEHHOE U3 BO30OHOBJIIEMbIX MCTOYHUKOB SHEPTUU
(BD). Mexnay 1997 u 2007 ronamu 3e1eHbI Tapud

I Aneauiickomy mepmuny arbitration tribunals é dannoii cmamee coomeemcmayem mepmun «apoumpadcHvlii mpubyHan»,
XOMs @ PYCCKOA3LIMHOU AUmepamype 4aue UCHOAb3Yemces 6apUaHm «mpemeiickuii cyo».
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nojjiexkan peryasipHoMy mepecMoTpy, xots B 2004
TOJy TIPUHIIMII €T0 pacyeTa ObUT HECKOJIBKO U3MEHEH.

B 2007 rony Ucnanust ycraHoBUIa (PUKCUPO-
BaHHBIN 3€JeHBIA Tapu@d, KOTOPHIA HOJDKEH ObLT
JIeICTBOBATh B TEUEHME BCEro BPEMEHU BKCIUTyaTa-
IIUU BJIEKTPOCTAHIIMM, HO C 0oJiee BBICOKOW CTaB-
KOIi B TIepBbI€ 25 JIeT U TIOHWKEHHOM B TaJIbHENIIIEM
(criermaIbHBIN pexxuM). Takue Mepbl CTUMYJIMPOBA-
HUS MIPUBEJU K PE3KOMY POCTY MHBECTUIIMIA B BO3-
O0OHOBJISIEMYIO SHEPreTuKy Mcrianuu.

OaHako sKkoHoOMMYeckuit kpusuc 2008 roma
MU pacTylasi 3aJ0/CKEHHOCTh MO OIIaTe 2JIEKTPU-
YyecTBa, MPUYUTAIONIASCS TPOU3BOAUTENSIM, BBI-
Hyauiu VcnaHuio IpUHSTH MOMPaBKU, MOCTETEH-
HO OTMEHMBIIIME BCE CTUMYJIUpPYIOIIE Mephl. Tak,
B 2008 roay cpoK MOAAEP>KKM HOBBIX COJIHEYHBIX
9JIEKTPOCTAaHIIMI OB cokpalieH no 25 jet. B 2010
rofay 25-JeTHUM TUMUT pacTipOCTPaHWIICS U Ha COJ-
HEYHbIE 2JIEKTPOCTAHIIMM, KOTOpPbIE TakKXkKe ObLIU
BBIHYKIEHBI CJI€IOBaTh OTrpaHMYEHHOMY TIpaduKy
pabotel. B 2012 romy Mcmanust mpekpaTuia CTHU-
MYJMpPOBaHWE HOBBIX 3JEKTPOCTAHIIMIA U BBeja
HaJor Ha mpousBoauMyto sHepruio. K 2014 romy
Bce (pUKCUpOBaHHBIE Tapubl ObLIM OKOHYATE/Ib-
HO OTMEHEHBI, a CITeIIMaJbHbI pPEXUM 3aMEHEH
0COOBIM MOPSIIKOM OIUIaThl, COIJIACHO KOTOPOMY
BCE DJIEKTPOCTAHIIMU MOTIJIM PACCUUTHIBATH TOJBKO
Ha pa3yMHYI0O HOPMY IMPUOBLIM, PACCUUTHIBAEMYIO
JIJIS CTaHAAPTHOM 2JIEKTPOCTAHIIUH.

NHBECTULMOHHbIE UCKN,
noaaHHble npoTus McnaHum

W3MeHeHrsT HOpMaTUMBHO-TIPABOBOIM 0a3bl, OTMeE-
HUBIIME OOCIIAHHBIM 3eJeHbI Tapud, MOpPOAMIN
1LIEJTYIO BOJIHY MCKOB MPOTUB MlcmaHuy, OCHOBaHHBIX

—— 3A\KOHHbIE OXXMOAHNA MHBECTOPOB: OMNbIT UCMAHUA | AHANTUTUKA

Ha MHBECTULIMOHHBIX JAoroBopax. Ha ceromHsmrHuii
JeHb 27 u3 48 apOUTPaXHBIX pa30UpaTeIbCTB, NHU-
LIMMPOBAHHBIX HBECTOPAMH, YK€ 3aBEPLINIUCH TTy-
OJIMYHO JOCTYITHBIMU apOUTPAKHBIMU PEILICHUSIMMU.
HMHocTtpaHHbIe MHBECTOPHI TIPU OOOCHOBAHUU
CBOMX TpeOOBaHUI, KaK MpaBUIO, CChLIAINCH Ha II. 1
cT. 10 ABX, KoTopas mpeaycMaTpuBaeT 00s3aHHOCTb
MPUHMMAIOILIETO TOCYIapCTBa TPEAOCTAB/ISATh MHBE-
CTOpaM CITPaBeIUIMBBII 1M pPaBHOIPABHBINA PEXUM>.
JlaHHBI pexXuM, TIOMUMO TPOYEro, 3allUIIaeT
OXUWAaHUS MHBECTOpa, C(HOPMMPOBAHHBIE B CUITY
3aBepeHUil TrocylapcTBa M CTaBIIME OCHOBaHMEM
JUTST OCYIIIECTBIICHUST BIIOXKeHWI>. ICTIIBI yTBEpsKIaiu,
yro Mcnanus He onpaBiaia X 3aKOHHBIX OXKUIAHUI,
kornaa B iepurof ¢ 2008 mo 2012 rox u3aMeHuIa 3KOHO-
MUYECKHE CTUMYJIBI B cekTope BB 1 moJTHOCTBIO OT-
MeHW1a obenanHble Tapudbl B 2013—2014 rogax.

OcHoBHble BbIBOAbI
apouUTpa)KHbIX TPUOGYHa10B

ApOuTpaxKHble TPUOYHAJIbBI JOJKHBI OBLITA U3YYUTh,
MOT JIM OJaronpusSTHBIA PEeXWM, NeCTBOBABIIMA
B Mcnanuwm B iepuon ¢ 1997 no 2007 roa, mopoauThb
Y UHBECTOPOB 3aKOHHBIE OXUIAHWUS, 3alUIIEHHbIC
MEeXIyHapoaHbIM mpaBoM. K coxaneHuio, eTMHOro
MoJaxoja K TaHHOU mpobJieMe BbIpaboTaHO He ObLIO.
OCHOBHBIE BBIBOABI apPOUTPAXKHBIX TPUOYHAIOB
MOXHO pa3eJIuTh Ha TPU KaTeTOPUH:

1. HHnocmpauHbie uHBECmMOpvl MO2AU 3AKOHHO
paccuumosieams Ha cmMaduAbHOCMb 3AKOHOO0AMENbHO-
20 peeyauposanus. B OONBIINHCTBE PACCMOTPEHHBIX
JeJ apOouTpakHble TPUOYHaIbl MPUIIIA K BBIBOIY
O TOM, YTO PEXUM CTUMYJIMPOBAHUS BO30OHOB-
JIIEMOU BHEPreTMKU, TMpUMeHsieMblii B McnmaHuu
B TIEPUOJ OCYIIECTBJICHUS MHBECTULIWI, TOPOINII

2 [lynkm 1 em. 10 19X ycmanasausaem: «Kaxcoas doeosapusarowasics cmopona, 6 cCOOmeemcmeull ¢ NoAONCeHUIMU HA-
cmoswe20 002080pa, NOOWpPsem U cozoaem cmadulbHble, PABHONPAGHbIE, OAAONPUSMHBLE U 2AACHbIE YCA0BUS UHBECTHOPAM
dpyeux 00208apuEaArUUXCS CMOPOH 051 OCYUeCMEAeHUS UHBeCmuUUULl Ha ee meppumopuu. Takue ycaoeus Ka4awm oos-
3ameabcmeo npedocmasaimy 6e3 UCKAUEHUs UHBECIMUYUAM UHBECIOPOE8 Opyeux 00208apUSalOUWUXcsl CIMOPOH CHPAGeoaU-

8blll U 00UHAKOBBLLL PeAHCUM».

3 Metalclad v. Mexico (ICSID Cases No ARB(AF)/97/1) Award, 30 aseycma 2000 2oda, n. 99. Cm. maxxce Joseph Charles
Lemirev. Ukraine (ICSID Case No ARB/06/18) Decision on Jurisdiction and Liability, 14 aneaps 2010200a, n. 264; Suez and
others v. Argentina (ICSID Case No ARB/03/19) Decision on Liability, 30 uroas 2010 20da, n. 222; Novenergia I1 — Energy
& Environment (SCA), SICAR v. Kingdom of Spain (SCC Case No 2015/063) Final Arbitral Award, 15 gpespansn 2018 200a
(Novenergia Il v. Spain), n. 644, SunReserve v. Italy (SCC Case No 132/2015) Award, 25 mapma 2020 eo0a, n. 654.
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pa3yMHble 1 3aKOHHBIE OXWMIAHUS CTaOWJIbHOCTU
3aKOHOJATEILHOTO PEryJIMpOBaHUS, TapaHTUpPYe-
MOJi B cOOTBeTCTBUU ¢ [IDX*. ApOUTpaxkHbIE TPUOY-
HaJTbl 3aKJIIOYMIIN, 4TO MIcriaHust HapyIuia oxXuaa-
HUSI UHBECTOPOB, U3MEHUB 3aKOHOIATEJIbCTBO.
JaHHBIN BBIBOI OBLT OCHOBAH Ha pa3HbIX MOJI-
xonax. Hekoropele TpuOYHaIbl MPUIIIN K BBIBO.MY,
YTO 00s13aTEILCTBA TOCYAAapCTBa B OTHOILIEHUM HE-
U3MEHHOCTH peXHWMa CTUMYJUPOBAHUS ITPOUCTE-
Kaqd M3 KOHKPETHBIX 3aBEPEHUIA, MpeaocTaBIeH-
HbIX MHBectopam’. Tak, B nmene Masdar Mcnanust
HarpaBuja B aIpec BCeX 2JIEKTPOCTAHLMIA, TpU-
HaJIeXXallluX WCTIY, MUCbMa, IOATBEPXKIAloIINe,
YTO Ha 3JIEKTPOCTAHIIMY B T€UEHHE BCETO CPOKaA UX
9KCIUTyaTallid  PaclpOCTPaHSIETCS CTUMYJIUPYIO-
U TapruHBIA PEXXUM, YCTAHOBJIEHHBI 3aKOHOM,
npuHSTHIM B 2007 romy (manee — 3akon 2007 roma)®.
ApOUTpPHI UCTOJKOBAIN 3TU MUCbMa KaK TapaHTUIO
CTAaOMIILHOCTY HOPMATUBHOTO PETYIMPOBAHUS .
Hpyrue TprOyHaIbI TOCYUTAIM, UTO IMOJTOXKEHUS
3akoHa 2007 roga ObUIM JOCTaTOYHO KOHKPETHBIMU

M TIOTOMY PaBHO3HAYHBIMM 00s13aTeJILCTBY TOCydap-
CTBa 00ECITEYNTh CTAOMIBHOCTH 3aKOHOIATEIBHOTO
peryaupoBaHus®. IlpumedaTenbHO, YTO TPUOYHAI
B nene STEAG moctaHoOBMJI, 4YTO 00$13aTEILCTBO
WUcnanun  mo  obOecrieyeHUWIO0  CTaOMILHOCTU
peryJInpoBaHUs MHOCTPAHHBIX WHBECTUIIWI BBITC-
KaJI0 13 MPeA0CTaBIIEHHOTO MHBECTOPY cepTudUKaTa
0 BBEICHUM 3JIEKTPOCTAHIINM B 3KCILIyaTalllio, KO-
TOPBIi1, TT0 MHEHHWIO apOMTPOB, IIPEIyCMAaTPHBaJl BbI-
rofibl OT nojoxeHuii 3akona 2007 roxga’.

2. HUnocmparnvle uneecmopsl He ROAYHUAU PA3YM-
HOUI HOpMbL NPUOLLAU, HA KOMOPYH 000CHOBAHHO PACCHU-
muieasu. Bropast kateropust apOUTpaxKHbIX TPUOYHA-
JIOB COYJIa, YTO MHOCTPaHHBIC MHBECTOPBI HE MOIJIN
3aKOHHO OXMIATh, YTO HOPMATMBHO-IIpaBoBas Oa3a
OCTaHETCss HEM3MEHHOM I10 OTHOIICHUIO K TpHUMe-
HUMOMY IIpaBy B MOMEHT OCYIIECTBJICHUSI MHBECTH-
i, OmHaKO MPUHIMIT CIIPaBeUTMBOCTY TpeOOBaJI,
YTOOBI TIPABUTEILCTBO McIaHWM BO3MECTWIIO UM
pa3yMHYI0 HOpPMY TIPpUOBLIN, Ha KOTOPYIO MHBECTO-
Pbl U3HAYATIBLHO MOIIM paccuuThiBaTh'!. Criemys 5Toi

4 FEiser Infrastructure Limited and Energia Solar Luxembourg S.a r.l. v. Kingdom of Spain (ICSID Case No. ARB/13/36)
Award, 4 mas 2017 eo0a (Eiser v. Spain); Novenergia Il v. Spain; Masdar Solar & Wind Cooperatief U.A. v. Kingdom of
Spain (ICSID Case No. ARB/14/1) Award, 16 mas 2018 eoda (Masdar v. Spain); Antin Infrastructure Services Luxembourg
S.a.r.l. and Antin Energia Termosolar B.V. v. Kingdom of Spain (ICSID Case No. ARB/13/31) Award, 15 utons 2018 eoda
(Antinv. Spain); Foresight Luxembourg Solar 1 S.A.R.L., Foresight Luxembourg Solar 2 S.A.R.L., Greentech Energy System
A/S, GWM Renewable Energy I1.S.P.A and GWM Renewable Energy 11 S.P.Av. Kingdom of Spain (SCC Case No. 2015/150)
Award, 14 nosops 2018 eoda (Foresight v. Spain); NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings
B.V. v. Kingdom of Spain (ICSID Case No. ARB/14/11) Decision on Jurisdiction, Liability and Principles of Quantum, 12
mapma 2019 eoda (NextEra v. Spain); SolEs Badajoz GmbH v. Kingdom of Spain (ICSID Case No. ARB/15/38) Award, 31
urons 2019 cooa (Soles v. Spain); 9REN Holding S.a.r.l v. Kingdom of Spain (ICSID Case No. ARB/15/15) Award, 31 mas
2019 co0a (9REN v. Spain); Cube Infrastructure Fund SICAV and others v. Kingdom of Spain (ICSID Case No. ARB/15/20)
Award, 15 utons 2019 eooa (Cube v. Spain); OperaFund Eco-Invest SICAV PLC and Schwab Holding AG v. Kingdom of Spain
(ICSID Case No. ARB/15/36) Award, 6 cenmsabpsa 2019 eoda (OperaFund v. Spain); InfraRed Environmental Infrastruc-
ture GP Limited and others v. Kingdom of Spain (ICSID Case No. ARB/14/12) Award, 2 aseycma 2019 eoda (InfraRed v.
Spain); Watkins Holdings S.a.r.l. and others v. Kingdom of Spain (ICSID Case No. ARB/15/44) Award, 21 sneaps 2020 e0da
(Watkins v. Spain); STEAG GmbH v. Kingdom of Spain (ICSID Case No. ARB/15/4) Decision on Jurisdiction, Liability and
Directions on Quantum, § oxkmsabps 2020 eoda (STEAG v. Spain).

> NextEra v. Spain, n. 587—593.

¢ Masdar v. Spain, n. 519—520.

7 Ananoeuunvim o6pazom mpudyran 6 deae Novenergia Il nocuuman, umo Hexkomopbule 3ageperus 20cy0apcmeeHHol Komna-
HUU, KOHCYABIMUPYIOWel UCNAHCKO0e NPABUMensCcmeo 8 00Aacmu SHepeemuku, npedocmagieHHble 8 OMHOWEHUU PA3YMHOU
HOPMbL RPUOBLAY OM UHEECTNULULL, CGHOPMUPOBANU 3AKOHHBIE ONCUOAHUS UHEECTNOPOE 0 MOM, HIMO CIMUMYAUPYIOUUT PEXHCUM
2007 e00a (3axon 2007 200a) He uzmenumcs padukanshvim oopazom. Novenergia Il v. Spain, n. 668—669.

§ Antin v. Spain, n. 543—544, 548—549; OperaFund v. Spain, n. 485; 9REN v. Spain, n. 269—271.

? RREEF v. Spain, n. 386; PV investors v. Spain, n. 616; Hydro Energy v. Spain, n. 695; Cavalum v. Spain, n. 601; Eurus v.
Spain, n. 356.

19 Tam xnce.

" RREEFv. Spain, n. 524.
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JIOTWKE, WHOCTPAHHBbIE WHBECTOPHI MMEIM IIPaBO
Ha BO3HarpaxiaeHue, KOTopoe MO3BOJISIO Obl UM BO3-
MECTHUTB BJIOKEHHbBIE CYMMbI M OTIEPAlIMIOHHBIE PacX0-
IIbI, CBSI3aHHBIE C MHBECTULIMSIMU, a TakKe MPUObLTL
B pa3Mepe, COOTBETCTBYIOIIEM PMCKY MpoeKTa'?, Ap-
OuTpaxkHble TPUOYHATBI TTPUCYKIATA WHOCTPAHHBIM
MHBECTOpPaM KOMIIEHCAIMIO TOJILKO B TOW CTENeHH,
B KOTOPOI YMEHbIIIEHUE UX TOXOJI0B, BHI3BAHHOE W3-
MEHEHUSIMU HOPMaTHUBHO-TIPAaBOBOM 0a3bl, OKa3aa0Ch
HITKe Topora pa3yMHou probiin'®. Criocob pacuera
pa3yMHOI MPUOBUTA B KaXIOM CIIy4yae OMpeaessiics
C Y4ETOM 3KOHOMMYECKOTO BO3IEHCTBUS 3aKOHOIA-
TeJbHBIX M3MEHEHWI Ha MHBECTUIIMU. Takum obpa-
30M, KOJMYECTBEHHAsl OlIEHKa yIlepda MOoCTyKuia
OCHOBaHMEM TS BbIBOZA apOUTPaKHBIX TPUOYHAIOB
00 oTBeTCTBeHHOCTH McnaHum'®,

3. Hnocmpannbvie uneecmopol ROAYHMUAU PA3YMHYIO
HopMy npubbiau. B TpeTbeM Toaxone apOUTpakKHbIC
TPUOYHAITBI MOJHOCTHIO OTKJIOHWIA NCKX MHOCTPaH-
HBIX UHBECTOPOB. [10 X MHEHWIO, UHBECTOPHI, BKJIa-
NIbIBasi CPEJCTBA B SHEPreTHKY, HE MOIIM 3aKOHHO
0XUIaTh, YTO HOPMATUBHO-TIpaBOBas 0a3a OCTaHET-
¢l Heu3MeHHoU. OHM MMeJu MpaBoO Ha IOJIydyeHue
TOJILKO pa3yMHOI HOPMBI NTPUOBUIM, KOTOPYIO TIPO-
JIOJDKWIIM  TIOJTy4YaTh, ITOCKOJIBKY YMEHbBIIEHUE [10-
XOJI0B, BBI3BAHHOE M3MEHEHUEM 3aKOHOIATeJIbCTBA
CTpaHbl, HE BBIBEJIO UX HIDKE TTOpOra pa3yMHON HOP-
MbI puobLIK. Takum obpazom, Mcranus He Hapy-
IT1J1a 3aKOHHBIC OXKUIaHKUSI MTHBECTOPOB .

B nmaHHBIX pa3dupaTenbcTBax pellaroliee 3Ha-
YEeHUE MMEJIO BPEeMsI OCYIIECTBICHUS WHBECTUIIUIA.
Hanpuwmep, B nene FREIF TpubyHan nmomyepkHyi,
yto B 2011 romy — B MOMEHT BJIOXEHUS CPEICTB —
npakTruka BepxoBHoro cyna MicmaHuu yxxe moaTBep-
NI, YTO TPABUTEIBbCTBO MMEJIO MPaBO U3MEHUTh
9KOHOMUWYECKUI PEXUM IS BETPOIHEPTETUIECKIUX

2 Tam xce.
3 PV investors v. Spain, ccoinka 810.
" Tam xce, n. 610.
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YCTAaHOBOK'®. AHaJOrMYHBIM OOpa3oM B aejie Isolux
MPaBOBOI PEKUM U3MEHSIIICSI HECKOJIBKO pa3 3a FOJIbl,
TMPEIIIeCTBYIOIINEe MOMEHTY MHBecTHpoBaHust! . [To-
CKOJIbKY HECTaOUJIbHOCTh peXXruMa CTUMYIMPOBAHUS
KO BPEMEHU TMPHXO0/ia MHBECTOPOB Ha PHIHOK BO300-
HOBJISIEMOI HepreTUKHU VcrmaHuu ctajia OueBUIHOM,
WCTLIBI HE MOTJIM OXKMIATh, YTO 3aKOHOAATEIbHOE pe-
TYJIMPOBaHNE OCTAHETCS HEU3MEHHBIM.

BbiBoAbl HA OCHOBaHUMU
onbiTa Mcnanuu

Hecmotpst Ha oTcyTCcTBHE eIMHOOOPa3ys B PEIIEHU -
sIX TpUOYHAJIOB, aHaJ13 WHBECTUIIMOHHBIX CITOPOB
npotuB McnaHuM MO3BOJISIET BBISIBUTH HECKOJIBKO
3aKOHOMEPHOCTEM MPU ONpeAeIeHUN CMbICIA U TTPU-
MEHEeHUs 00s13aTe/IbcTBA TOCYIapcTB HE HapyllaTh
3aKOHHBIC OXKMAAHUS MHOCTPAHHBIX MHBECTOPOB.

3almTa MHOCTPaHHbIX
WHBECTOPOB U NPaBo
NPUHMMAIOLLLErO FrOCYyAapCTBa
Ha peryimpoBaHue

B OGosblMHCTBE CIOPOB apOUTpakHbIE TPUOYHATBI
TMOATBEpAWIIN TIpaBo VicmaHuM MEHSITh TIOJIUTUKY pe-
rymupoBaHus cepsl BUD 1 cooTBeTCTBYIOIIEE 3aKO-
HonaTenbeTBO 'S, OTHAKO OHM TaK:Ke TIPU3HAIIH, UTO CY-
IIECTBYIOT OOCTOSITENILCTBA, IPY KOTOPBIX TOCYAAPCTBO,
peanu3ysi MpaBo Ha PEryJIMpoBaHUE, MOXKET HAPYIIIUTh
3aKOHHBIE OXKMIaHNSI THOCTPAHHBIX MHBECTOPOB.

[taBHOI 3amaueii, cTosIBIIEl Mepen apOuTpaMu, ObLT
TOUCK OaJlaHCca MEXY 3allUTOI WHBECTOPOB, BKJIa-
JBIBAIOIIMX 3HAUYUTEJbHBIE PECYpPChl B DKOHOMMKY

IS FREIF Eurowind Holdings v. Kingdom of Spain (SCC Case No. 2017/060), Final award, § mapma 2021 eoda (FREIF v.
Spain); Stadtwerke Miinchen GmbH, RWE Innogy GmbH, and others v. Kingdom of Spain (ICSID Case No. ARB/15/1)
Award, 2 dexaobpsa 2019 eooa (Stadtwerke v. Spain); Isolux Infrastructure Netherlands B.V. v. Kingdom of Spain (SCC Case
No. V2013/153) Award, 12 uras 2016 eoda (Isolux v. Spain); Charanne B.V. and Construction Investments S.A.R.L. v.
Spain (SCC Case No. 062/201) Final Award, 21 aueaps 2016 eooa (Charanne v. Spain).

16 FREIFv. Spain, n. 547.

7 Isolux v. Spain, n. 787.

18 Cm., nanpumep, Charanne v. Spain, n. 500; Cavalum v. Spain, n. 419; Eiser v. Spain, n. 362.
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MPUHMMAIOIIETO TOCY/IapCTBa, ¢ OJHOW CTOPOHBI,
1 obecrieueHrEM TpaBa rocyaapcTBa MPUBOIUTh 3a-
KOHO/IATEJIbCTBO B COOTBETCTBUE C UBMEHUBIITUMM-
cs1 00CTOSITENTLCTBAMU, C APYroii'.

B nene PV investors apOuTpaxHbIii TpUOyHaI
YCTAaHOBWJI; UHBECTOPBI HE MOIJIM OXWAATh, 4TO 3a-
KoH 2007 roma He OymeT U3MEHEH TaK, UTO HeraTuB-
HO TIOBJIMSIET HA MX BJIOXKEHUSI, TOCKOJbKY Ha MO-
MEHT MHBECTHPOBAHWsI HOPMaTUBHO-TIpaBoBasl 6aza
yXKe Tperepriesia 3HauMTeNIbHbIe M3MeHeHus1. Ta-
KM 00pa3oM, UCTIbI MOTJIM PAacCUYMTHIBATH TOJBKO
Ha IMoJIy4yeHKe pa3yMHOM HOPMBI TPUOBLIM, KaK ObLIO
3aKpETUICHO B IEHCTBYIOIIEM Ha TOT MOMEHT 3aKOHO-
natebeTBe?!. ApOUTPaKHBIM TPUOYHAJI, CTPEMSICh
YCTAaHOBUTH OajlaHC, MPUILET K BBIBOIY, UTO MCTIIBI
“Mear Obl TTPaBO Ha KOMITEHCAIIMIO TOJbKO B TOM
ciaydae, eciiv Obl 0Ka3aJu, YTO 3aKOHBI, IPUHSTHIC
B 2013 u 2014 romax, JUILIWINA UX BO3MOXKHOCTU TO-
JIY4eHHUsI pa3yMHOI HOPMBI TPUOBUTHA?,

NMpuHumaloLee rocyaapcTeso
[OJI>KHO BbIMOJIHATb CBOU
0653aTe/1IbcTBa MO OTHOLLEHUIO
K MHOCTPaHHbIM MHBECTOPaM

Kak MBI OTMETUIU BBILIE, apOUTpaKHbIE TPUOYHA-
JIBI Yallle MPUXOAWIN K BBIBOLY O HapylIeHUM 3a-
KOHHBIX OXWAaHWIA WHBECTOPOB B Clydasix, Koraa
HMcnanus Opana Ha ceOsI KOHKpPETHbIE 00s13aTesb-
CTBa, Ha KOTOpPbIE MCTLHI TOJarajich, BKJIAIbIBas
JIEHbI'M B 3€JIEHYIO DHEPIEeTUKY.

Y Novenergia v. Spain, n. 694; PV Investors v. Spain, n. 570.
20 PV investors v. Spain, n. 587—612.

2 Tam nce, n. 616.

22 Tam xce, n. 639.

OJHaKo B TOJIKOBAHUU MOHSTUS «<KOHKPETHOE 0051~
3aTeJIbCTBO TOCYIAapCTBa» apOUTPhl Pa3OLUIUCH,
OnHY NOATBEPXKIATU HATMYMe KOHKPETHBIX 00s13a-
TEJLCTB B CJIy4asix, KOTaa UCTTaHCKue oPuIIMabHbIC
JIMIIA TTPEAOCTABIISUIM 3aBEPEHUS] MHOCTPAHHBIM MH-
BecTOpaM?*, B TOM YHCJIe TTIOCPEICTBOM IMMChbMEHHBIX
3asiBICHUIA WK TIMCEM?®, a TAKXKe PEKJIaMHBIX 6PO-
urop?’. JIpyrue 3aHsUTM KpaiiHe XXeCTKYIO TO3ULINIO,
yKa3aB, YTO KOHKPETHbIE 00s13aTeIbCTBA IO 00ecTe-
YEHUIO CTAOWJIBHOCTU MOTYT BO3HUKHYTH TOJBKO
B TOM CITy4ae, eCJIM OHM COIepKaTCs B JOTOBOpeZ.
B HekoTOphIX nenax apOUTPhI IPUPABHSLIA 00-
HIEMTPUMEHMMOE 3aKOHOIATeIbCTBO Vicranuu o Bo3-
OOHOBJISIEMBIX MCTOYHUKAX SHEPTMU K KOHKPETHBIM
00513aTeIbCTBAM, CChIIAsICh Ha (POPMYJIUPOBKHU 3a-
KOHOB, YTOOBI C/IeJaTh BBIBOA O TOM, YTO OHM «H0/-
HOCIMbIO  COOMBEMCMBYIOM MOMY MUNY HN0GeOeHUs.
eocydapcmea, Komopoe cmano O0cHo8aHuem 04s [...]
BO3HUKHOBEHUS 3AKOHHbIX oxcudanui»®. Tak, B nmelne
Antin TpuOyHaJl pelnj, YTO 3aKOHBI, MPUHSITHIC
B 2007 u 2010 romax, mMoOpoaAUIM COOTBETCTBYIOLIME
OXMIAHUS Y MHOCTPAHHBIX MHBECTOPOB. KitroueBbiM
JUISI TaHHOTO BBIBOJIA CTAJIO TO, YTO B OOOMX 3aKOHAX
MPSIMO TOBOPUJIOCH: CTAOMJIBHOCTb PETyJIMPOBAHUS
WMeeT pelliaiolinee 3HayeHue ST JOCTVKEHUS 1ie-
neit Ucnanuu B cektope BUD*. AHajmormuHbIM 06-
pa3oM apOouTpaxHbiii TpubyHan B gene OperaFund
NpupaBHsUT — nojioxeHue 3akoHa 2007 roma
O TOM, UTO «U3MeHeHUs [...] He doadcHbl 3ampazuéams
[anekmpocmanyuu], 0as 66edenus 6 SKCHAYAMAULUIO
KOmopbix OblaU 6bl0aHbl cepmupukamol», K CTAOUIN-
3allMOHHOM oroBopke’'. OmHaKO Apyrue TpUOYHAIbI

2 Apoumpaxcuwtit mpubynan é oene Masdar npuznan cywecmeyioujee pacxoxcoenue 6 moaKko8aHuu u ebloeaun 08a nooxooa.
CoenacHo nepeomy «0053amenscmea Moeym 0bims pe3yabmamom 00uUxX NOA0JICEHULL 3aKOHO0AMEAbCMEa U NOO3AKOHHBIX
aKmoe», C02AaCcHO 8MOPOMY «CMAOUAUZAUUOHHBIE 02080DKU 8 3AKOHO0ameabCcmee Ul noaumu4eckue 00ssa61eHuUs, maxKue
Kak npecc-peaussl u 0p., He MOZYM 8bl3bl86aMb 3aKOHHbIX oxcudanui». — Cm. Masdar v. Spain, n. 499—503.

2 Hydro v. Spain, n. 663; Stadtwerke v. Spain, n. 287.

2 NextEra v. Spain, n. 587—590; Novenergia v. Spain, n. 668—669.

% Masdar v. Spain, n. 520; InfraRed v. Spain, n. 410.
27 Novenergia v. Spain, n. 668—669.

2 Stadtwerke v. Spain, n. 264; Opposed by Novenergia v. Spain, n. 650.

2 Antin v. Spain, n. 552.
30 Tam nce, n. 543—552.

3 OperaFundv. Spain, n. 481—485. Cu. maxuce 9REN v. Spain, n. 257.
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OTBEPIVIM JaHHBIM BBIBOI*? MJIN PEIIWIIN, YTO 00s13a-
TenbeTBa Mcmanum mmo obecrneuyeHnIo HEeM3MEHHOCTH
HOPMaTUBHO-MPaBOBO 0a3bl JMOO OTCYTCTBYIOT,
JIM00 He SIBJISTIOTCS «I0CTATOYHO KOHKPETHBIMU» >,

3alLMTa MHOCTPaHHbIX
WHBECTOPOB OT paAUKaJibHbIX
W3MeHeHUIn B HOPMaTUBHO-
NpaBOBOM pery/impoBaH1Un

B 1o Bpems1 Kak oHM apOUTpakHbIE TPUOYHAIIBI yCTa-
HOBWJIU, YTO MHBECTOPHI HE MOTJIN OXKUIATh HEU3MEH-
HOCTH MPaBOBOTO pexkuma Mcrmanum 3a UCKII0UeHUEeM
cllydyaeB, KOrma rocyaapcTBO TMPEeIOCTaBIsIO KOH-
KpETHBIC 3aBepeHUS TT0 JTAaHHOMY BOMPOCY*, Apyrue
eIV, YTO HaJInyre KOHKPETHOTO 00s13aTe/IbCTBA
He SIBJISIETCS HEOOXOAUMBIM YCJIOBUEM JIJISI BO3HUK-
HOBCHUS 3aKOHHBIX OxXumaHuii®, Criemyst 3Toi apry-
MEHTAl1, PaBUTEILCTBO MOXET IEHCTBOBATH HETO-
OpOCOBECTHO (B TOM YMCJIE€ B OTCYTCTBUE KOHKPETHBIX
00513aTeIbCTB), M3MEHSISI TPABOBOM DPEXUM, MpPU-
HSTBIA BO BpeMsl MHBECTUPOBAHUSI, «HEOOOCHOBAH-
HBIM», «HEIMPOMOPIMOHAIBHBIMY,  «PaAUKaTbHBIM»
CITOCOOOM, «BOTIPEKU OOIIECTBEHHBIM MHTEpecam»
WM «TaKUM CIIOCOOOM, KOTOPBII CTaBUT TMOJ COMHe-
HHE 5KOHOMUYECKYIO OCHOBY MHBECTUIINI»*,
Bomnpoc kBanmudukanyu u3MeHeHUs IpaBo-
BOTO peXMMa KaK «pPaJuKaJabHOT0», «HEOOOCHO-
BAaHHOTO» WJIA <«HECOPa3MEPHOTO» TO-pa3HOMY
TOJIKYyeTCSI apOUTpakHbIMU TpuOyHaidamu. OnHU
apOUTphl YCTaHABJIMBAJIM HapylleHWEe 3aKOHHBIX
OXUJAaHUII HMHBECTOPOB TOJBKO B TOM cCJydae,
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€CJIM TOCYIapCTBO CYIIECTBEHHO U3MEHUJIO KO-
HOMMYECKYI0 OCHOBY MHBecTulmii’’. B coorBet-
CTBUM C TaKUM TIOAXOJOM IIOHATUE 3aKOHHBIX
OXUAAHUI WHBECTOPOB OBLIO MHTEPIPETUPOBAHO
B Y3KOM cMbIcie. Jpyrue TpuOyHaIbl MPUACPKU-
BaJIMCh 0OJIee YMEPEHHOI TOYKU 3pEHUST, OTMeuasl,
yTO JI00OE YXYHAIIeHWE TMOJIOKEHUs WHBECTOpa,
SIBUBIIIEECS CJICICTBUEM 3HAYUTEJIbHOTO M3MEHE-
HUSI HOPMATUBHO-TIPABOBOU 0a3bl, TPOTUBOPEUUT
ero 3aKOHHbIM oxumaHusM. B nene Novenergia
apOuTpaXKHbI TPUOyHAT YCTAHOBMII, YTO U3MEHE-
Hue npaBoBoro pexuma Mcnanum B 2013 u 2014
rojilax HapyIIuao 3aKOHHbIE OXUIaHUs UHBECTOpa
HECMOTpPS Ha TO, YTO 3TU MOTPaBKU HE SIBJISUTUCH
«pa3pylInuTeTbHBIMU» ¥,

Kak ynmomuHanzoch BbIllIe, HEKOTOpPbIE ap-
OUTPBHI OTKJIOHWIM JOBOJ O TOM, YTO HOPMAaTUB-
HO-MPAaBOBOI PEXUM caM Mo cede ABISETCS OCHO-
BaHMEM JIJIS1 BOBHUKHOBEHMST 3aKOHHBIX OXKUAAHUIN
O MPOJOKEHUM JEUCTBUS 3eJIeHbIX Tapudos,
U TOCTAaHOBWJIM, YTO MHBECTOPbI MOTYT paccuu-
THIBaThb TOJIBKO Ha pa3yMHYyI HOpPMY MpUObUTA>.
B OGonbIIMHCTBE YMOMSHYTBIX O] pellalolinuM
cTal MOMEHT COBepIICHMSI (PUHAHCOBBIX BJIOXE-
Huii. Tak, B OTHOIIEHUU WMHBECTOPOB, KOTOPBIC
MPUIILTY Ha ppIHOK MciaHum mo3aHee, apouTpaxk-
HbIe TPUOYHAJIbI YKa3aJu, YTO UCTIBI M3HAYAIbHO
MOTJIU TIPEABUIETh U3MEHEHUs B PeTyJIMpPOBAHUM,
MOCKOJIbKY BepXOBHBII Cya cTpaHbl HA TOT MOMEHT
YK€ TIOCTaHOBMJI, YTO MPAaBUTEIbCTBO MOXKET BHO-
CUTh TaKue U3MeHeHus*, a neficTByIOlee 3aKOHO-
JIaTeJbCTBO YK€ HE COAepXKajlo KaKoro-ambo yro-
MMHAHUS O CTAOMJILHOCTU PETYJIMPOBAHUST*! .

32Cm., nanpumep, InfraRed v. Spain, n. 407; Charanne v. Spain, n. 493; RWE v. Spain, n. 456.
33 Eiser v. Spain, n. 363; Charanne v. Spain, n. 490; Cavalum v. Spain, n. 547; RWE v. Spain, n. 538; BayWa r.e. v. Spain,
n. 463; InfraRed v. Spain, n. 406—408; Foresight v. Spain, n. 365; Isolux v. Spain, n. 784—785; PV investors v. Spain, n.

599—612, 614; RREEFv. Spain, n. 315, 379, 399.
3 PV investors v. Spain, n. 578.
3 Cube v. Spain, n. 388.

% Cm., nanpumep, Charanne v. Spain, n. 514; Eiser v. Spain, n. 382; SolEs v. Spain, n. 462, Foresight v. Spain, n. 359;

RREEFv. Spain, n. 399, 460, 472.

37 Cube v. Spain, n. 412; Watkins v. Spain, n. 562—563; Eiserv. Spain, n. 365; RWEv. Spain, n. 363; Antin v. Spain, n. 562—568.

3 Novenergia v. Spain, n. 694—695.

3 PV investors v. Spain, n. 616; BayWa v. Spain, n. 467—476, 498; RREEF v. Spain, n. 386; Hydro Energy v. Spain, n. 695;

Cavalum v. Spain, n. 601; Eurus v. Spain, n. 356.

0 PV investors v. Spain, n. 603—612; BayWa v. Spain, n. 467—472; Cavalum v. Spain, n. 530.

I Eurus v. Spain, n. 333—334.
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PasyMHOCTb 3alimLL,aeMbIX
OXXUAAHUN

Bpemsa uneecmupoganus

[TpuHsTO CUUTATH, YTO BOMTPOC O TOM, OBUTH JTU OXKU -
JTaHWSI UTHBECTOPOB 3aKOHHBIMU (M, CJIeI0BaTeIbHO,
MojyieXaluMy 3alluTe), HEeOOXOAUMO OLIEHWBATh
Ha OCHOBe MH(pOpMalMU, KOTopas Oblaa JOCTYII-
Ha Ha MOMEHT WHBecTupoBaHus. B nmeme Isolux
apOUTpakKHBI TpUOYHAA YCTAaHOBUJ, UTO Y MCTLA
HE MOTJIO OBITh 3aKOHHBIX OXKWJIAHWI B OTHOILLIEHUU
CTaOWJIBHOCTU 3aKOHOMATEJbHOIO PEryJIMpOBaHUS
B okTs0pe 2012 roga, MOCKOJbKY B TOJIbl, Mpeale-
CTBOBABIIIME WHBECTUPOBAHWIO, MPABOBON PEXUM
yKe He pa3 MEeHSIICS .

TakuM o0Opa3oM, B KOHTEKCTe WCIAHCKUX
pa3doupaTebCTB  MCTIIBI, BJIOXUBIIWE CPEIACTBA
Ha paHHEM 3Talle 3aKOHOJATEJIbHOTO pPeryampoBa-
HUS B 00JJacCTU BO30OHOBJISIEMOI 9HEPTeTUKU, UME-
10T OOJIbIIIE IIAHCOB JOKa3aTh HaIWYMe 3aKOHHBIX
OXUIAHUI HEW3MEHHOCTU 3TOTO PEryJMpoBaHUs,
YeM MHBECTOPHI, KOTOPBIC MPUIILIM Ha UCITAHCKUIA
pbeiHOK BUD mocne Toro, Kak cTajgo ssICHO, YTO HOP-
MaTUBHO-TIPaBOBasi 6a3a MOXET U3MEHUTHCS .
Komnaekchas npogepka
HekoTopsie apouTpaxkHble TpUOYHAIbl aHATU3UPO-
BaJIM, TPABWJILHO JIU UCTIII IIPOBEJIM KOMIUIEKCHYIO
MPOBEPKY MHBECTUIIMOHHOTO KJMMaTa Iepe BIo-
>)KEHUEM CPEICTB U OOpalllaJINCh J1 32 KOHCYJIbTa-
LIUSIMA OTHOCUTEIBHO BEPOSITHOCTU PETYISITUBHBIX
n3meHennii*. Hampumep, B Hydro Energy wmcTiibt
(OCylIeCTBUBIIME KAMUTAIOBIOXEHUSI Ha JOBOJb-
HO MO3IHEM 3Tarfe PeryJupoBaHUsI) HE BOCTIPUHSI-
JIN TIPEeIyNpeXIeHNUs O BEPOSITHOCTA W3MEHEHUS
3aKOHOJATEIbCTBA, XOTSI K TOMY MOMeHTY McriaHus

yKe BHecja TOIMpaBKM B PEXUM PEryJUpOBaHUS
MHOCTPaHHBIX MHBECTULIMI 1 BepXoBHBIN cya mpu-
3HAJ TIPEAbIAYIIME U3MEHEHUS TeMCTBUTEIBLHBIMU.
Wcxons 3 aToro, apoUTpaKHbBIN TpUOYHAT MPUILIET
K BBIBOJY, UTO MCTIIbI HE BBITTOJTHUIN HaJIeXKaIllei
KOMIUTIEKCHOI TTPOBEPKU™®.

HecMoTpst Ha TO 4TO «HEpa3yMHO OXUIATh,
YTO [MHBECTOPHI| MPOBEIYT IIMPOKOMACIITaOHYIO
IOPUIMYECKYIO BKCIIEPTU3y»*®, HeKoTopble apOu-
TpaXkHble TPUOYHaIbl TEM HE MEHee paccMaTpuBa-
10T JTOJDKHYIO OCMOTPUTEIBHOCTH KaK HEOOXOIUMOe
TpeOOBaHMEe ISl 3alIUThl 3aKOHHBIX OXUIAaHWIY.
OpHako apyrve TpuOYHaJIbl YBEPEHBI, YTO HEOCY-
IIECTBJACHUE MHBECTOPAMU KOMILJIEKCHOW Tpo-
BEpKM WHBECTULIMOHHOTO KJIMMaTa He SBISETCS
CEepPbE3HOI MPUYMHOM IJIT OTKJIOHEHUS MCKa O He-
CIIpaBeUTMBOM OOpaleHuu*,

3aK/1lo4YeHune

HernocnenoBateibHOCTb TPUOYHATOB TP pa3peliie-
HUM MCKOB, MOJAHHBLIX NMpoTuB Mcmanum, muto-
CTPUPYET TPYAHOCTh MTOMCKa OajaHca MEXK/1y 3aKOH-
HBIMU OXUIAHUSIMU HMHBECTOPOB, KacalollMMUCS
CTAOWJIBHOCTU PETYJIMPOBAaHUSI, U MOJTHOMOYUSIMU
rocygapcTBa B cepe 3aKOHOTBopyecTBa. B orim-
yye OT CUTyallWii, Ilie TPUMEHSIOTCS YETKO OIpe-
JeJIeHHBIE HOPMBI, 371eCh apOUTpaxkHble TPUOyHa-
JIBI U3yYalOT 00CTOSITENbCTBA KaXAOTO OTACIBHOTO
Jiena, TbITasiCh JOCTUYb TTPUEMJIEMOTO PaBHOBECHSI.
ITockoabKy B pajibHelIieM apOUTPbl BHIHECYT eIl
MHOIO OKOHYATEJIbHBIX PEIIEHUI IO AejlaM, CBS-
3aHHBIM C BO30OHOBJISIEMOI dHepreTUKoil B Mcma-
HUU, OyAeT MHTEPECHO YBUAETb, YAACTCS JIU UM CO
BpEMEHEM MPUITH K OOJIbIIIEMY eIMHOOOPA3UIO.

“ [solux v. Spain, n. 781, 787, 8§11. Cm. makxce FREIF v. Spain, n. 547.

“ Isolux v. Spain, n. 798.

#“ Charanne v. Spain, n. 495; OperaFund v. Spain, n. 487; Watkins v. Spain, n. 571—589; Hydro Energy v. Spain, n. 601, 611—630.

“ Hydro Energy v. Spain, n. 617, 674.

% Cm., nanpumep, RWEv. Spain, n. 513.

#7 Charanne v. Spain, n. 495; Stadtwerke v. Spain, n. 264.
“ Hydro Energy v. Spain, n. 616, 629—630, 674—675.
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Overview

The 15 sovereign states that emerged from the dissolution of the Union of Soviet Socialist Republics (USSR) in 1991,
having all adopted the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, today
are drawing increasing attention from international law firms and global arbitral institutions. This book, compiled
under the editorship of the Secretary General of the Russian Arbitration Association, is the first full-scale commentary
in English on the application of the New York Convention in Russia and the other 14 former USSR states, with attention
also to the various relevant national laws and procedures.

A total of 71 contributors, all leading experts on arbitration and litigation in the covered jurisdictions, provide in-
depth research encompassing the following approaches:

e article-by-article commentary on the New York Convention with emphasis on the practice of Russian state
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With this detailed information, practitioners will be able to understand how judicial developments in the covered
jurisdictions have impacted the enforceability of arbitral awards, and how parties can take steps to ensure that they
secure enforceable awards. In addition, they will clearly discern the enforcement track record for arbitral awards in
Russia and former USSR states and how each jurisdiction treats enforcement applications, greatly clarifying decisions
on choices by parties and determination of seat of arbitration.

Because this book makes arbitration law and procedure in Russia and the former USSR states accessible for the first
time in English - thus assisting evaluation of prospects of enforcing foreign arbitral awards in that part of the world
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he establishment and development of a common economic space between

the states of the former Soviet Union has led to an increase in cross-border

disputes. Current experience shows that recognition and enforcement

of foreign court judgments and arbitral awards are among the top problems
which business and professional communities participating in cross-border disputes
face. To a certain extent, this issue is the cornerstone for achieving a fair dispute
resolution since all previous proceedings may lose any purpose without recognition
and enforcement. Thisarticle focuses on the procedure of recognition and enforcement
of Russian court judgements and arbitral awards in the former Soviet Union states,
save for the Baltic countries (i.e. Latvia, Lithuania and Estonia).

Legal Framework

Generally, international practice knows two models of recognition and enforcement
of court judgements: a contractual model and a model based on the principle
of reciprocity. The contractual model requires an international treaty (bilateral
or multilateral) between the state of adjudication and the state of enforcement
to recognize the authority of the foreign court to resolve the dispute with legal
implications in the contracting states. The principle of reciprocity holds that despite
the absence of a treaty between the state of adjudication and the state of enforcement,
court judgements may be still recognized and enforced if there is evidence of legal
mutuality between the states. In Russia, both models may apply.

To date, the Russian Federation is a party to a complex set of multilateral,
international treaties with the states of the former Soviet Union on recognition
and enforcement of court judgements and arbitral awards. These include:

» the New York Convention on the Recognition and Enforcement of Foreign

Arbitral Awards of 10 June 1958 (the “New York Convention™);'
» the Kyiv Treaty on the Procedure of Settling Disputes related to Economic
Activity of 20 March 1992 (the “Kyiv Treaty”);> and

! All states of the former Soviet Union, save for Turkmenistan, are parties to the New York Convention.
2 Armenia, Azerbaijan, Belarus, Kazakhstan, Kyrgyzstan, Russian Federation, Tajikistan, Turk-
menistan, Ukraine and Uzbekistan are parties to the Kyiv Treaty.

May-June 2021 N 3 (27)



« the Minsk Convention on Legal Assistance
and Legal Relations in Civil, Family
and Criminal Matters of 22 January 1993
(the “Minsk Convention”).?

In practice, the complicated structure
of the contractual relations may lead to confusion
and misunderstandings on how these treaties connect
with each other and which treaty applies in a particular
situation. Starting with what is relatively easy,
the New York Convention applies to recognition
and enforcement of arbitral awards, while
the Kyiv Treaty and the Minsk Convention provide
for recognition and enforcement of court judgements.
Theinterrelationbetweenthe Kyiv Treatyand the Minsk
Convention was considered by the Economic Court
of the Commonwealth of Independent States.
According to the Ruling of the court No.01-1/2-06
of 21 February 2007, the Kyiv Treaty and the Minsk
Convention have different subjects of regulation
and apply independently. The Kyiv Treaty regulates
recognition and enforcement of court judgements
related to economic disputes, while the Minsk
Convention applies to civil, family and criminal cases.

In addition to the multilateral, international
treaties, the Russian Federation has entered into
a number of bilateral treaties similarly regulating inter
alia the issues of legal assistance, and recognition
and enforcement of court judgements. Currently,
the Russian Federation is a party to legal assistance
treaties providing for recognition and enforcement
of court judgements with Azerbaijan, Belarus, Georgia,
Kyrgyzstan and Moldova. However, how do they
interrelate with the multilateral treaties? According
to the general principle of international public law,
bilateral treaties on the same matters will prevail since
theyreflectspecificsofrelationsbetweenthe contracting
states to a greater extent than multilateral treaties.
However, in the case of recognition and enforcement,
it is not that simple. In order to resolve the conflict
between multilateral and bilateral treaties properly,
the type of relations regulated by a bilateral treaty will
matter. For example, the Treaty on Legal Assistance
and Legal Relations in Civil, Family and Criminal

CROSS-BORDER BANKRUPTCY | ENFORCEMENT IN THE EX-USSR STATES

Matters of 22 December 1992 between Azerbaijan
and the Russian Federation applies to relations arising
from civil, family and criminal cases, while the Treaty
onthe Procedure of Reciprocal Enforcement of Judicial
Acts of the Arbitrazh Courts of the Russian Federation
and Economic Courts of the Republic of Belarus
of 17 January 2001 between Belarus and the Russian
Federation applies in the area of economic disputes.
Thus, the treaty with Azerbaijan will have priority over
the Minsk Convention, while the treaty with Belarus
will prevail over the Kyiv Treaty. Accordingly, the treaty
with Azerbaijan does not affect the issues regulated
by the Kyiv Treaty and the treaty with Belarus has no
impact on issues regulated by the Minsk Convention.

Despite the existing contractual relations between
the Russian Federation and the states of the former
Soviet Union, the principle of reciprocity still
remains relevant. As an example, the principle applies
to recognition and enforcement of the court judgments
on bankruptcy of individuals and legal entities since
there is no treaty regulating this specific area. Russian
courts recognize reciprocity between the Russian
Federation and Belarus in bankruptcy cases,* while
reciprocity between Azerbaijan and the Russian
Federation is not considered to be yet established.’
Reciprocity between jurisdictions is not assumed
in the Russian courts and should be proved in each
particular case.

Filing application

The KyivTreatyandthe New York Conventionsuggest
that an application on recognition and enforcement
should be submitted in the state where recognition
and enforcement is sought. In contrast, the Minsk
Convention additionally provides for an option
to file an application through a court of first
instance which issued the judgment. In all cases,
the competent court to consider the application is
determined in accordance with the law of the state
where recognition and enforcementissought. The list
of documents to be attached to the application is set
out in the table below.

3 Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russian Federation, Tajikistan, Turkmenistan,

Ukraine and Uzbekistan are parties to the Minsk Convention.

4 Ruling of the Arbitrazh Court of the Voronezh Region No. A14-10699/2011 dated 28 December 201 1.
5 Resolution of the Arbitrazh Court of the Moscow District No. A40-185979/2017 dated 8 November 2018.
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New York Convention

Kyiv Treaty

Minsk Convention

A duly authenticated original

award or its duly certified copy | judgment

A duly certified copy of the

An original judgement or its duly
certified copy

A duly signed arbitration
agreement (an agreement
with an arbitration clause) or
its duly certified copy

An official document confirm-
ing the judgement has be-
come effective, unless this is
evident from the judgement

An official document confirming
the judgement has become effec-
tive or it is subject to enforcement
before it becomes effective, unless
this is evident from the judgement

A duly certified translation
of the arbitral award and the
agreement into the language
of the state where the rec-
ognition and enforcement is
sought

Evidence of notification of the
other party about the process

Evidence of notification of the oth-
er party which did not participate
in the process and proper repre-
sentation of the other party in the
process in case of procedural legal
incapacity of the other party

An enforcement document

A document confirming a partial
performance of the judgement at
the time of its delivery

A document confirming agreement
of the parties on jurisdiction of the
court

A certified translation of the appli-
cation and the attached documents
into the language of the state
of enforcement or into Russian

As opposed to the New York Convention
and the Minsk Convention, under the Kyiv Treaty all
documents are provided in the language of the state
where the judgement is made or in Russian.

Grounds for refusal

The New York Convention contains the broadest list
of grounds for refusal of recognition and enforcement.
There are 3 main groups of such grounds:

* violation of rights of a party during
the arbitration proceedings (e.g. incapacity of a party,
failure to give proper notice of the appointment
of the arbitrator or of the arbitration proceedings,
the party was otherwise unable to present the case);

* lack of authority of the arbitral
tribunal to consider the dispute (e.g. invalidity
of the arbitration agreement under its
governing law or the law of the country where
the award was made if there is no governing law, failure
to comply with provisions of the arbitration agreement

in relation to the composition of the arbitral tribunal
or the arbitral procedure or the law of the country
where the arbitration took place if there are no such
provisions in the arbitration agreement, or inability
of the dispute to be settled by arbitration under the law
of the country where recognition and enforcement is
sought); and

« flaws of the arbitral award itself (e.g.
the award deals with a dispute not contemplated
by or not falling within the terms of the arbitration
agreement, it contains decisions on matters beyond
the scope of the arbitration agreement, it has not yet
become binding, has been set aside or suspended
in the country in which, or under the law of which,
the award was made, violation of public policy).

Bycontrasttothe New York Convention, the Kyiv
Treaty and the Minsk Convention include relatively
shorter lists of grounds for refusal of recognition
and enforcement. Under the Kyiv Treaty, the court
refuses to recognize and enforce a judgement if:
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 there is already an effective judgment issued
by a court in the state where the enforcement is sought
in relation to a dispute between the same parties,
on the same matter and the same grounds;

* there is already a recognized judgment
of an authorized court from another state in relation
to a dispute between the same parties, on the same
matter and the same grounds;

 the dispute is considered by a court which is
not authorized to do that under the Kyiv Treaty;

 the other party was not notified
of the proceedings; and

 the 3-year limitation period has expired.

The Minsk Convention refusal
to enforce if:

« underthe law of the state where the judgement
is made the judgement has not become effective or not
subject to enforcement yet, unless the judgement is
subject to enforcement before it becomes effective;

* the defendant was not notified properly
and did not participate in the proceedings;

* there is already an effective judgment
issued by a court in the state where the recognition
and enforcement is sought, or an initiated procedure
in the same state, or a recognized judgment
of a court from another state, in each case in relation
to a dispute between the same parties, on the same
matter and the same grounds;

* under the terms of the Minsk Convention
or the law of the state where the recognition
and enforcement is sought, only courts of that state
are authorized to consider the dispute;

permits
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+ there is no document evidencing agreement
of the parties to refer disputes to the relevant court; and

* the limitation period for enforcement
in the state where the enforcement is sought has
expired.

In practice, however, the lists of grounds
for refusal under the Kyiv Treaty and the Minsk
Convention are not exhaustive. The procedural
codes of the post-Soviet states contain provisions
allowing refusal to recognize and enforce a judgment
if the court in that state finds that enforcement
of the foreign court judgment may breach its
public policy (e.g. Article 465.1.5 of the Civil
Procedure Code of Azerbaijan, Articles 255 and 256
of the Economic Procedure Code of Uzbekistan,
Article 244(1) of the Arbitrazh Procedure Code
of the Russian Federation etc.). Violation of public
policy appears to be one of the most common
grounds for refusal of recognition and enforcement,
along with violation of the requirements for notifying
the parties. The concept of public policy is broadly
interpreted by courts in the states which leads to some
unpredictability of recognition and enforcement
of court judgments and arbitral awards.

Summarizing, there is an extensive set of rules
in relation to recognition and enforcement of Russian
court judgements and arbitral awards in the states
of the former Soviet Union. However, the procedures
do not guarantee an effective performance
of obligations and protection of violated rights in all
cases. There are still challenges and uncertainties
which a claimant may face.
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WORKING WITH INVESTIGATORS:
A BENEFICIAL PARTNERSHIP

Anna Gumowska
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ithin many matters related
to disputes, legal counsel often partner
with corporate investigators to help
support their client’s case. In high-
stakes scenarios having expert resources readily
available can define the difference between success
and catastrophe. Maximizing a legal team’s resources
by partnering with a corporate investigator can help
ensure all avenues are explored and analyzed.
Bybuildingtrustbetweenthelegalandinvestigative
teams, both parties can drive the most comprehensive
outcomes for clients. This article will explore some
scenarios in which corporate investigators can
provide critical insight, and why a strong relationship
between legal counsel and the investigative team
is crucial to a successful outcome.

Asset Tracing and Recovery

Recovery is the ultimate goal of almost all commercial
disputes. A favorable judgement or arbitral award is
often only the beginning of complex battle to recover
funds due to a client. Globalized finance and trade
have created convenient and simple ways to obfuscate
ownership of assets—from bank accounts and business
structures to property and other tangible, high-value
assets. Managing both the asset tracing and the recovery
requires an investigative and legal approach that is both
iterative and coordinated.

The client’s legal team manages the jurisdictional
rules and regulations, determining where recovery

will be most likely and how to prioritize legal tactics.
An investigative team works in a complementary role
to identify and evaluate assets which are worth pursu-
ing. These inform the overall recovery strategy to deter-
mine which tactics will be most fruitful for the client:
a traditional asset seizure and recovery, the collection
of information designed to bring the opposing party
to the negotiating table, or a combination of both. Fre-
quently information obtained by investigators serves as
a foundation for disclosure applications by the legal
team. We regularly work with legal counsel to uncover
complex offshore companies used by subjects who hold
valuable shares in companies listed on the London
Stock Exchange. In one case, through successful co-
operation, we were able to determine details of share-
holder structures and banking information through
legal disclosures in offshore locations and were able
to show direct connections between the subjects
and the offshore entities.

In another example, we identified assets held
outside of Russia and Ukraine by a former manag-
er who defrauded our client. We conducted a com-
prehensive review and analysis of the structures used
by the manager to siphon funds out of the cli-
ent’s company. These structures included Russian
and Ukrainian entities owned by several layers of off-
shore-registered companies. Through a combination
of intelligence gathering and an analysis of the con-
nections between the identified entities, we were able
to link the former manager to the fraudulent scheme
and identify assets held by the subject in the UK,
Jersey, and Switzerland. The legal counsel were then
able to successfully freeze the assets we identified.
The freezing order led to the opposing side settling
the dispute. By combining legal and investigative
tactics, a client has the highest chance of recovery
in a multijurisdictional pursuit of assets.

Dispute Support

While disputes between entities are typically handled
by lawyers, the role of a corporate investigator can
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complement the strategies and tactics of the legal
team—particularly as a standard business dispute
can very quickly become complex. The difference
between success and failure frequently comes down
to having actionable intelligence, robust evidence,
and an effective legal and communication strategy.

The benefit of working with a credible
investigations team in these instances is that they
will work in lockstep with the legal team, and often
have a clear understanding of what will stand up
as evidence in court and what will not.

To help build evidence in a litigation,
for example, investigators can conduct research
across multiple jurisdictions touching multiple
continents, identify and analyze corporate records
and source materials, and conduct human source
interviews to track and investigate the business
dealings of a counterparty, as well as undertake site
visits and surveillance to establish patterns of life
of key individuals. By combining human intelligence
with information from public records and research,
investigators work with the legal team to build an
overwhelming case against the counterparty.

Fraud Investigations

Incidents of fraud can cause major disruption
to businesses and have a lasting impact on profit,
performance, and reputation. Legal counsel often
call upon corporate investigators to help uncover
the facts in fraud investigations.

Traditional investigative techniques along
with unique data mining technologies provide
a broader, deeper level of analysis when reviewing
suspicious information, be it human, physical,
or electronic evidence. Investigators can diagnose
and resolve instances of financial statement fraud,
and other large-scale misappropriations from either
inside or outside the client’s organization. Working
closely with the client’s counsel, investigators

Arbitration.ru

determine how the wrongdoing arose, its impact
on the business, and means of remediation.

We are often called upon to conduct
forensic analysis of financial transactions relating
to cross-border fraud involving countries in Central
and Eastern Europe. In one case, acting for our
client, through which the money was being funneled,
we were able to determine the origins and destinations
of the suspicious funds. The work conducted included
a combination of forensic accounting to establish
the flow of funds and open source and human source
investigations to understand the affiliations between
parties transferring the funds. We worked closely
with the client’s counsel to determine how the funds
were misappropriated.

Conclusion

On behalf of clients, counsel place immense trust
in the corporate investigator to produce insights
that are admissible and wuseful in supporting
the client’s case. Managing the client’s expectations
isa challenge best tackled together by the investigator
and legal counsel.
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he information landscape in Russia presents

unique challenges and opportunities

for investigators. This is particularly true

in the context of arbitration and other legal
proceedings. In many jurisdictions, the challenge
presented to investigators is a lack of information
inopensources. This means we have to think creatively
to generate leads that can identify assets or critical
intelligence. In Russia, the challenge is the opposite.
There is an almost limitless amount of information
to be interrogated. A successful outcome lies in sifting
through this information, making sure it is genuine
and accurate and ensuring it is usable in a legal
context. Investigators rarely, if ever, find nothing
to report to clients and their legal advisors.

The primary reason for this is the amount of of-
ficial company information made available online. In-
depth corporate records and detailed litigation records
are a crucial first port of call in any investigation. They
allow an investigator to develop an understanding of key
events, facts, connected parties and their associates.
This is in stark contrast to jurisdictions such as Ger-
many, where many legal records are redacted pursuant
to privacy legislation and corporate records rarely offer
any insight into a company’s financial affairs.

While Russian corporate and legal records are
usually the starting point of an investigation, they
are almost never sufficient in providing a complete
and accurate picture of a subject. Attempting
to identity well-hidden assets or build a true picture
of a fraud requires ingenuity and creativity. For example,
in the course of a recent case, we accessed specialist

! @edepanvibiit 3axon om 03.08.2018 Ne 290-D3 «O MeucoyHapoOHbIX KOMAAHUSIX U MeNCOYHAPOOHbIX ¢horoax», Consultant
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forums for Russophone sailors to glean intelligence
about a shipping company and subsequently used
a database of their resumes to identify and approach
witnesses of fact.

Another advantage available to investigators
operating in Russia is the wide range of freely accessible
information relating to corporate and personal assets.
These datapoints can prove invaluable in building up
apicture ofasubject’sfinancial standing in orderto later
recover assets. There are countless such resources,
including registers of probate, notarisation, and debtors
which are well known to every lawyer and investigator
with experience in Russian matters. In addition, it is
possible to obtain documentary evidence of vehicle,
vessel and property ownership in Russia. In the UK,
for example, there is no way to demonstrate a subject’s
ownership of a luxury vehicle — a piece of information
that could be used to apply leverage to a recalcitrant
debtor, or to facilitate surveillance. Moreover,
in the UK, data privacy laws mean that information
relating to insolvencies, court appearances, and similar
civil matters are typically expunged from the official
record after a relatively short period of time. In Russia,
the regulations are less stringent and it is therefore
comparatively easier to build up a clear picture of an
individual’s financial history and interests.

In recent years, the Russian government has opted
to manage the types of information accessible to the pub-
lic more closely. Firstly, in August 2018, Oktyabrsky
Island, Kaliningrad and Russky Island, Primorsky
Krai, were designated Special Administrative Regions
(‘SAR’).! Entities registered in the SARs, dubbed inter-
national companies (“MexXIyHapoIHbIe KOMIaHUN ),
are not obliged to disclose the identities of their direc-
tors or shareholders publicly. However, the use of these
SARs is not yet widespread enough to cause a significant
challenge to information gathering efforts. Secondly,
in December 2020 a new law was passed restricting pub-
lic access to information on an expanded list of public
figures — previously this law had only covered FSB em-
ployees. The list now includes judges, prosecutors, FSB
members, Investigative Committee members, Federal

al Database.
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Penitentiary Service employees, Foreign Intelligence
Service workers, National Guard members and certain
military personnel.? Thirdly, in July 2021, changes will
be made to limit access to certain types of corporate in-
formation. The Federal Tax Service will no longer make
the identities of certain companies’ founders a matter
of public record — information which has traditionally
been key to spotting connections between companies
and beneficiaries on asset tracing mandates.?

While it may seem that the government is making
an investigator’s job harder, in many ways the reverse
is true. In recent years, the transfer of 24,000 datasets
to the open government portal has dramatically in-
creased the amount of official information available
to the public. While some of these datasets — such as
a list of basic food stuffs sold in shops in the munic-
ipality of Krasnoselkupsky District, Yamalo-Nenets
Autonomous Okrug — are highly unlikely to be rel-
evant to an investigation, others, such as telephone
directories, lists of tenders and recipients of subsidies
can provide useful leads to a diligent investigator.

It goes without saying that analysis of official
information sources alone would never form the sole
deliverable of a well-resourced corporate investiga-
tion in Russia. Investigators can benefit from a wide
range of unofficial information that can prove critical
in identifying evidence and further intelligence about
a subject. It is possible to access near-exhaustive da-
tabases of Russian media ranging back to the late
1980s — a luxury not afforded to investigators in many
other parts of the world. These searches can be sup-
plemented by examining aggregators of kompromat,
reviewing niche blogs, analysing leaked datasets, scan-
ning social media and using deep web scraping tools
to search popular telegram channels simultaneously.
Each of these data sources and the tools used to exploit
them would warrant a standalone article in themselves.
Suffice to say, while non-mainstream media and infor-
mation retrieved from the deep web often contains in-
accuracies and falsehoods, it can also contain valuable
leads that can then be corroborated by official sourc-

es. Being able to sift through this type of information
and analyse it is a core skill for an investigator in Russia
to possess. Being able to corroborate findings and turn
them into actionable intelligence, or better yet hard
evidence, remains an art form rather than a science.
Finally, human intelligence — the process
of gathering information from well-placed sources
close to a subject — can sometimes provide crucial leads
and non-public intelligence in investigations. The pro-
file of sources to whom we might speak, the number
available, and the information they provide us, varies
dramatically from case to case. In the context of asset
tracing investigations, human sources are particularly
useful when an investigation extends beyond the bor-
ders of Russia and becomes a global matter, as is often
the case. Sources can provide insight into hitherto un-
known assets and new jurisdictions into which to ex-
pandthe scope of our research. For example, inarecent
case, our investigation pivoted towards Israel thanks
to an ex-wife telling us that the subject had received
citizenship there. In another, a former accountant
alerted us to a parallel offshore structure not linked
to the subject in open sources. While this information
is undoubtedly valuable it is important to remember,
especially in the context of asset recovery, that human
intelligence is an input into the investigative process
rather than an output. Rarely does human intelligence
alone break open a case and the commentary of anon-
ymous sources will never be as a valuable as an official
document attesting to a subject’s interest in an asset.
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MPOBeNeHUsT BHYTPEHHUX paccienoBaHuii. Ocobyto
poJib urpaet uHgopmalus B mpoleaypax 0aHKpOT-
CTBa U HECOCTOSTEIbHOCTH.

Kak mpaBwiio, Npu yCTaHOBJAEHUU JAEJOBBIX
OTHONICHUI CTOPOHBI COOMPAIOT TaHHBIE O KOHTP-
areHTax, BKJIIOYasl CBEICHUsI O CTPYKTYpe UX COO-
cTBeHHOCTU. Kpome Toro, KoMImaHuU B 1IeJIOM 3Ha-
10T MApPTHEPOB U KOHKYPEHTOB B CBOCH MHIYCTPUU.
OpnHako BO BpeMsl COTPYIHUYECTBA KOMITAHUU Pel-
KO OOHOBJISIIOT UMeIoLIyIocsl MHMopMaluoo, 1 oHa
yCTapeBaeT, CTAHOBSCh OECTOJIE3HOI B Cllyyae BO3-
HUKHOBEHUSI KOH(MIMKTHON CUTYalINU.

OTKprTbIe NCTOYHUKU

Kak 310 HM 6aHaJIbHO, HO OCHOBHYIO MH(pOpMAaLIUIO
JIETKO MOJIYYUTh U3 MMyOJIMIHBIX UICTOYHUKOB;

e EI'PIOJI u ero aHajiorn B HMHOCTPAHHBIX
opucaukimsax. OO0beM WHGOPMAIMM B pPa3HBIX
CTpaHaxX MOXeT pa3HUThcd. Kak MUHUMYM MOXHO
HaWTU HaMMEHOBaHWE KOMITAaHUM U aJpec €€ peru-
CTpalluMy; B psiie CTpaH MOCTYIHA TOJHAas ClpaBKa

m Arbitration.ru

B nacmosweit cmamve paccmampuearomces 80npocovl NOAYYEHUS U UCNOAb308AHUS
c8e0eHUll NPU MPAHCSPAHUYHBIX CROPax 05 NOCMPOEHUs ONMUMAAbHOLU cmpamecuu
83bICKAHUS AKMUBOB 3a PYDOEICOM.

0 KOMITAaHWU: HAaMMEHOBaHUE, TMPEKTOpa, ceKpeTa-
pY, puauanbsl U TMPeACTaBUTEIbCTBA, (DMHAHCOBAS
OTYETHOCTD;

® peecTpbl HEJBHKUMOCTH, 4 TaKxkKe CBeIeHMS
0 perucTpanMy BO3AYIIHBIX U MOPCKUX CyI0B. B He-
KOTOPBIX CTpaHax MOUCK paboTaeT EeHTPATIM30BaH-
HO, B JIPYIMX HEOOXOAMMO ITOJy4YaTh UH(MOPMALIUIO
B HYXXHOM TEPPUTOPUAIBHOM CYOBEKTE CTpaHBI.
Kpome Toro, 3neKTpoHHbIE PEecTphl elle BeayTCs
He TIOBCEMECTHO, UTO NIeJIaeT cOOp MaHHBIX TPYIO-
€MKMM W He BCerma IpaKTUYeCKU peasnu3yeMbIM
(Hanmpumep, Ha KoH(bepeHMU PAA B Mae 2021 roma
MOKJIaMUMKKM yKa3aau, YTO B KapuOCKMX IOPUCINK-
LIUSIX peeCTPbl BO3AYIIHBIX CYIOB 0 CUX MTOP BEAYT-
Ccs B MHOTOTOMHBIX OyMa’kHBIX KHUTaX, MOJYYUTh
JIOCTYT K KOTOPBIM JOCTATOYHO CJTOXKHO);

® 0a3pl JAHHBIX CYJOB, MCHOJHUTENbHBIX MPO-
u3BoACTB. Kak mpaBWJio, YUCIO JeJI, B KOTOPBIX
CTOpPOHA YJYacCTBYET B KaueCTBE MCTIIA U OTBETUMKA,
MOXET JaTh TpeJCTaBIeHe O TOM, OyIeT U KOM-
naHusl B OJvxaiiiee BpeMsl UCIBITHIBATh MPooJIe-
MBI C IUKBUIHOCTBIO, HACKOJIBKO BEPOSITEH PUCK €€
0aHKPOTCTBA 1 CO3MAET JIU KOMITaHUS 3apaHee «Ipy-
JKECTBEHHBIX KPEIUTOPOB» (TpeOOBaHUS K KOMIIa-
HUM CO CTOPOHBI ee abWIMPOBAHHBIX JIWIL);

® couuMajibHble CeTH, MeCCeHIKepbl. 3/ech
MOXHO OOHapPY>XUTh UMYIIECTBO JOJDKHUKOB: IOMa,
JIOPOTHE€ aBTOMOOWIIH, SIXThI, IPEIMETHI UCKYCCTBA.



OnHaKo 3a4acTylo CaMble B&XKHBIE CBEICHUST HAXOMSITCS
B COLIMAJIBHBIX CETSIX HE CAaMUX JIOJDKHUKOB, a UX POJI-
CTBEHHMKOB, OITPE/I/IUTh KOTOPBIX JOBOJIBHO CIIOXKHO.

CO0p nHMOpMaLIMK B MPUBEICHHBIX OTKPBITHIX
WCTOYHMKAX TTO3BOJISICT OIPEACIUTh IIepBOHAYAb-
HYIO CTPYKTYPY 3aIeiCTBOBAaHHBIX KOMITAHUIA, CTpa-
HBI, TJI¢ OHU PACITOJIOKEHbBI, U JIML, B OTHOIICHUHN
UMYIIECTBA KOTOPBIX MOXKHO IPOBOANTH B3BICKAHUE.

JaHHble, Nos1ly4yeHHble
B pe3y/ibTaTe YaCTHbIX
paccnenoBaHnmn

WMnorna B nouckax nHGOpMaUu KPeaAUTOPbI MPU-
0eraroT K IOMOIIY JIeTeKTUBHBIX areHTcTB. PadoTa
JIETEKTUBOB OOBIYHO HAaYMHAETCS C MPOBEPKU yKa-
3aHHBIX BbIIlIE UCTOYHUKOB U Jajee paclIupsieTcs
B TeX HaIlpaBJEHUSX, IJe MePBUYHBIC OUCKHU JaIU
pesynbratr. KpoMe Toro, 1eTeKTUBbl aKTUBHO B3au-
MOJIEHCTBYIOT C OBIBIIMMU U HBIHEIIHUMU TapTHE-
pamMM JOKHUKA, YTOOBI MOMYYUTh WHOOPMALIMIO
U3 TepBbIX pyK. MUTOroM OOBIYHO SIBISIETCS OTYET
0 MpojeJaHHOM paboTe ¢ yKazaHUEM BBISIBICHHBIX
¢$aKTOB 1 COOpaHHBIX KOMMUI JOKYMEHTOB.
C10XXHOCTB 3aKJTIOYAETCS B TOM, UTO B HEKOTOPBIX
CTpaHax MPOBeAEHUE YaCTHBIX PACCIeIOBAHUI He pa3-
peleHo 3aKoHoaaTeabHO. KpoMe Toro, eciim mojyyeH-
HbIe JaHHBbIE HE MOATBEPXKICHBI JOKYMEHTAIBHO, UC-
MOJIb30BaTh X B JaIbHEHIIIEM 3aTPYIHUTEILHO.

O60poTHas CTOpoHa Meaanun:

NMONCK NHOOPMALUWN | TPAHCIPAHWUYHOE BAHKPOTCTBO

3agaya cbopa, oOpabOTKM U HCIIOJb30BaHUSI WH-
(opmaln yciaoXHSETCI M B CWIY MEXaHHU3MOB
3alIUThl MEPCOHANBHBIX JaHHBIX (DU3NYECKUX JIUII.
3aKoHbI OOJBIIOr0 Yucjaa CTpaH CoAepXKaT IMOJI0-
>KEeHMST 00 OXpaHe JaHHBIX, B TOM YHUCJIE O COTJIacuu
cyobekTa Ha o0paboTKy cBeaeHMit 0 HeM. TpyaHO
0XUIATh, YTO AOKHUKHU U OTBETYMKHU JAAyT TaKOe
corjlacue, IMOCKOJIbKY OHO OOJEeryuT 3amady Io-
CTPOEHUS TIPABOBOI MO3ULIMU U BEACHUS CYIeOHBIX
U apOUTPaXKHBIX AeJ TpoTuB HUX. K cuyacThio, 3ako-
HOJATEJILCTBO TOIMYCKAET Psii UCKIIOUYEHUI, B TOM
qucie B cayJasx, Koraa o0paboTka, XxpaHeH!e U UC-
MOJb30BaHUE TEPCOHAIBHBIX JTAHHBIX TPEOYIOTCS
B LIEJISIX peaiM3aliuy MpaBa Ha CyIeOHYIO 3allUTYy.
Kpome ykazaHHON 1OpMANMYECKON CITOKHOCTU
CYILIIECTBYeT W MpobjiemMa COBEPIICHHO TPaKTHU-
YECKOTO XapakTepa: MHdopMaiius, KOTOpyl He-
BO3MOXHO TIEPENPOBEPUTH (HAINpUMep, 3alpOCUB
BBIMMUCKY Ha OOBEKT HEIBUXKMMOCTH), C OJMHAKO-
BOI BEPOSITHOCTBIO MOXKET 0Ka3aThCs KaK BEPHOM,
TaK U OoIMOoYHOM. B mpakTuke OBbUT ciydyaid, Kor-
Ja KpemIuTop Iojaraji, 4To y JOJKHMKA eCTh aK-
THUBBI B OMpPEJCICHHOM €BpOMeicKOM OaHKe, XOTs
M HE MOT TIPEeIOCTaBUTh HUKAKUX J0Ka3aTeJbCTB
B TOATBEPXKIEHUE CBOEU TUIOTEe3bl. TeM He MeHee
OH PEIIWI MHUIIMUPOBATD MPOLIECC I HATOKEHUS
apecTa Ha 9TU aKTUBHL. Yepe3 aBa Mecsiia Ha ohu-
LIMaTbHBI 3aIpOC MPUCTABOB MPUIIIEST OTBET: HUKA-
KHX aKTUBOB JIOJDKHMKA B YKa3aHHOM OaHKE HET.

Bo3MOXXHOCTb NCMOJ1Ib30BaHUS
uHdopmMaLumn

PUCKU UCMOIb30BaHUA
YyacTHou nHdopmauum

BaxxHO MOMHUTBL O pUCKaX, CBSI3aHHBIX C TTIOMCKOM
HeTmyOJIMYHOI MHGOPMALIMU, MOCKOJIbKY HM JIETEK-
THUBBI, HX CAMU CTOPOHbBI HE UMEIOT MpaBa cooupaTh
CBEJIEHUSI C OTrpaHUYEHHBIM AOCTYyNoM (OaHKOB-
cKasl, KomMmepueckas TaiiHa u 11p.). Cya uim cocTaB
apOUTpaka MOTYT OTKa3aThCsl MPUHSTh TaKyH0 WH-
(opmanmio B KauecTBe 10Ka3aTeIbCTBA, a CTOPOHA
JIOJDKHUKA MOXKET BBICTYIIUTh ¢ OOBUHEHMEM, 3asi-
BUB O HEMPABOMEPHOCTH JIOCTYIA K TAKUM JTaHHBIM.

Kak mpaBWJIbHO UCIONB30BaTh HEMyOJIMYHBIC JaH-
Hble? OTBET Ha 3TOT BOMPOC 3aBUCUT B TIEPBYIO OUe-
penb OT TOro, Iie MX HEOOXOAMMO WCITONb30BaTh
— B rOCY/IapCTBEHHOM CyJIe WK apOUTPaXKHOM pa3-
OMpaTebCTBE; B KAKOW IOPUCAUKIIMU;, B IIpoliecce
MOJIyYeHMsT 00eCTIeUUTETbHBIX MEp WU B 3aCeAaHUN
MO CYyIIeCTBY criopa. B cTpaHax aHIIOCaKCOHCKOM
MPaBOBOI CUCTEMBbl OOBIYHO TTPUHUMAIOTCSI CBUIIE-
TEeJIbCKYE TTOKAa3aHMS IETEKTUBOB, TIOATBEPKIAIOIINX
Ty MH(OPMAIIMIO, KOTOPYIO OHM CMOIJIM coOpaTh
0 JOJDKHUKY 1 €TO aKTUBaM; B CTpaHaX KOHTUHEH-
TaJIbHOM CHCTEMBI MpaBa TaKoe BO3MOXHO HAMHOTO
pexe. PaBHBIM 00pa3oM cocTaB apOUTPOB C OOJIbIIEH
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BEpPOSITHOCTBIO, YeM TOCYIapCTBEHHBIN CYI, Y4TeT
MoJ00OHbIE KOCBEHHBIE 0Ka3aTeabCcTBa. B cutyanu-
SIX, KOTJa CTOpOHa TMPOCUT UCITOIb30BaTh CPOUHBIE
obecrnieunTeNIbHbIE MEPHI U CYII He ITPUOETAcT K BhI30-
BY CTOPOH, MOIO0HBIE I0KA3aTeIbCTBA TAKXKE, CKOpee
BCEro, OyAyT IIPUHSITHI M OLIEHEHBI CYIOM.

BaxxHo 3HaATB, YTO B HEKOTOPBIX TOCYyIapCTBaX
CYIIIECTBYIOT CIIOCOOBI MCTpeboBaHUsS HMHGbOpMa-
LIMM yepe3 cya. B aHI1ocakCOHCKUX CTpaHax caMblit
pacipocTpaHEeHHbBII BApMaHT — UCKU O PACKPBITUU
JIOKyMEHTOB, M3BecTHble Kak Norwich Pharmacal
order. llenblo JAaHHOrO MCKa SIBSETCS TOJydeHUE
MMPUKa3a 0 PACKPBITUU JOJKHUKOM (1 €T0 TUPEKTO-
paMU U CeKpeTapsIMM), a TakKKe TPETbUMU JINIIAMMU,
BOBJICUCHHBIMU B OIEpalliy C TOJDKHUKOM, CBElIe-
HUI 0 ero akThBaxX. B KOHTMHEHTAJbHBIX CTpaHaX

AHAJIOTUYHBIE UCKU €CTh HE B3¢, YTO 3aTPYAHSICT
MpoLeaypy cOopa JOKYMEHTOB Yepe3 CY/I.

B CIIA o006bMHO TIOmaeTcsl aHATOTMUYHBIA MCK
no ct. 1782 Konekca CIIIA (Section 1782 of Title 28
of the United States Code), B pamMKax KOTOPOro 3arpa-
IIMBaeTCs THMOPMALIHS Y aMEPUKAHCKIX OAHKOB-KOP-
PECTIOH/IEHTOB, YJacTBOBABIIIMX B JIEHEXKHBIX MEPEBO-
Jax popkHuka B gosutapax CIITA. Takas uHgopmaiius
TO3BOJISIET YCTAHOBUTB ITOCTICAYIONIMX (M 4aCTO KOHEU-
HBIX) MOJTyJaTeseil IeHEXHbBIX CPEACTB, UTO 00JIeryaeTt
HaJIOXKEHVE Ha HUX apecTa 1 IMOCJIeAyIoIIee B3bICKAaHUE.,

JlokazaTenbCcTBa, IMoJiydaeMble B pe3yJibTa-
Te MOJOOHBIX TIPOLIEAYDP PACKPBITUSI, MOTYT OBITh
HMCIIOJIb30BaHbBI B JTIOOBIX MOCIEAYIOUINX TTPOIIEC-
cax, IIpUYEeM BEPOSITHOCTh MX IPUHITUS CydaMU
1 apOUTpaMu OYeHb BBICOKA.

CYLAEBHbLIE PECYPCbl O®LLOPOB
B MNOMOLILb 3APYBE)XHbIM

B3bICKATEJIAM

Carey Olsen

Uzabenna lNpycckaa
aosokam

putaHckue BuprumHckue Octposa (BBO)
n KaitmanoBsl OcTpoBa CYMTAIOTCSI OMHUMU
13 HanboJ1ee MOMyJISIPHBIX B MUPE O(pIIOPHBIX
30H. [1paBoBbIe cHCTEMbI JAHHBIX CTPaH 0a3u-
PYIOTCSI Ha aHTJIMIICKOM OOIIIeM TIpaBe M MPUHIIMIIAX
CIIPaBEUTMBOCTU U JOTIOJIHEHBI 3aKOHAMMU, TTPUHSTHIM
MECTHBIMU 3aKOHOJATEIbHBIMUA OpPraHaMu, a TaKXke
HEKOTOPBIMM aKTaMU MapyiaMmeHTa BenukobpuraHuu.

Arbitration.ru

HeHuc Onapy
COBEMHUK

Cyneonbsie cucrembl BBO wu KaiimMmaHOBBIX
OcTpoBOB — cocTs3arenabHble. [Ipoliecc KOHTpo-
JIMPYeTCST OMHUM CYIbeil, KOTOPBI paccMaTpUBaeT
MMMChbMEHHBIE U YCTHBIE TOKA3aTeILCTBA M apTyMEH-
THI, IIPEKIE YeM BHIHECTH peIIeHHUE.

[MporeccyanbHble TpaBuiaa O00OCUX HOPUC-
IUKLIWNA TIpeIyCMaTPUBAIOT B3aMMHOE DPACKPBITHE
nHdopMaLMK 1o Xoay cyaedHoro mpouecca. On-



HAKO 3a4acTyl0 CBeIEHHUs MOTYT MOTpeOOBaThCS
IO HavaJia cyeOHbIX IeHCTBUIA: UTOOBI OTIPEACIUTh
HaJlnyye aKTUBOB U 11eJ1ecOo00pa3HOCTh MCKa, 00e-
CIICYUTh COXPAHHOCTh 3TMX aKTMBOB M JaXKe WHU-
LIMMPOBaTh COOCTBEHHO CyaeOHbIN mpoliecc. Takyio
nH@OpMaINIO, KaK MpaBUIo, T0OPOBOJBHO HE pac-
KPBIBAIOT, a 00s13aTEJILCTBA T10 €€ MPeI0CTaBICHUIO
B paMKax cy/leOHOTO IMpoliecca HeaKTyaabHbI 10 €ro
Hayvaja. B momoOHBIX ciiydasix MOTEHIMAIbHBIC C-
TIBI BIIpaBe BOCIIOJIb30BATLCS OTKPBHITBIMUA MCTOY-
HUKaMK WHGOPMALIMK U IIPUOETHYTh K HEKOTOPBIM
0COOBIM ITPABOBBIM IIPHEMaM.

«Audopmanusa — Haubosiee MEHHbI U3 U3BECT-
HBIX MHE TOBAPOB»
Lumama u3z guavma «Yoan-cmpum», 1987

XOoTs1 nMara3oH OOIIEeTOCTYMHBIX CBEICHUIA
0 KomraHusx 1 aktuBax Ha bBO u KaiiMmaHOBBIX
OcTpoBax He TaK IIMPOK, KaK B APYTUX IOPUCAUK-
LIUSX, Takast MH(pOpMalLUs BCe Ke CYIIECTBYET U MO-
JKeT OKazaTbes TMojie3HOo. McTOUHNKY, B KOTOPBIX
€€ MOXHO HalTuH:

e 3emeabHblii Kagactp. JlocTyrieH B o0enx
IOPUCAUKIIUSX, XOTSI 00BbeM JaHHBIX HECKOJIBKO pa3-
Jn4daeTcs. TpeOyeT TMUYHOTO MPUCYTCTBUS;

e Apunanyonnbiii peectp KaiimanoBbix Octpo-
BOB. ConepkuT nH(hopMaluio o 282 BO3AYIIHBIX CY-
Jlax, BKJII0Yasi HaMMEeHOBaHUSI KOMIaHUIi-BJIaaeb-
1IeB U cepuifHble HOMepa. JIoCTyneH OHJIaiiH;

e Peectp Mopckux cymoB. loctyrieH B obeux
IOPUCAUKIIMAX. 31eCh YKa3bIBAIOTCS PETUCTPALIUS
SIXT ¥ MHBIX CY/IOB, a TaK>K€ MITOTEKa U 3aJI0T, HaJlo-
>KeHHbIE Ha 3apErMCTPUPOBAHHBIC CY/Ia;

e Kommepueckmii peectp. ComepXuT cBene-
HUSI O KOMITAHMSIX, 3aperucTpupoBaHHBIX Ha BBO
n KaiimanoBbix OcCTpoBax: perucTpalliOHHBINA HO-
Mep, IOPUANYECKUI afpec, 1aTy perucTpaluu, CTaTyc
1 YCTaBHOW KanuTal (nocienHee — Toibko Ha bBO);

e PeecTp  JIHMpPEKTOPOB. OO0wenoctyneH
Ha KailiMmaHoBbIx OcTpoBax.

TakuM 00pa3oM, JOCTaTOYHO MHOIO CBEACHUN
MOXHO MOJIYYUTh U3 MMyOJIMYHBIX peecTpoB. OTHaKO

CYEBHbLIE PECYPCbl O®LLOPOB | TPAHCIPAHUYHOE EAHKPOTCTBO

Oosiee KOHMUAEHIIMATbHAs WHOOpMaLUs (B JacT-
HOCTHM, MMEHA aKIIMOHEPOB U OeHeUIIMapoB KOM-
MaHuii, JaHHBIE O OAHKOBCKMX CueTax) JOCTYITHA
JIMIIb Yyepes3 Cy/l.

Bce TanHoe
CTAaHOBUTCA SBHbIM

Kaxk mokaspiBaer neno bTA Banka', ecim Kommna-
Hus, 3apeructpupoBaHHast Ha bBO, momo3peBaercs
B MOILLIEHHUYECTBE, BO3MOXXHO BbiHeceHUe Norwich
Pharmacal order’ B OTHOLIEHUM PErUCTPALMOHHO-
ro areHTa JaHHOW KoMmnaHuu. Takoe ompeneaeHue
MPUHYXKAAeT PETUCTPALIMOHHOTO areHTa PacKpbiTh
KOH(pUAEHIIMAIbHYI0 MHMOpPMAIMI0O O KOMITAHUU
(peecTpbl aKIIMOHEPOB, KOHEYHBIX OeHe(pUIIapoB
U JUPEKTOPOB). AHAJIOTUYHBINA MpUEeM TPUMEHUM
Ha KafimaHoBbIx OcTpoBax.

Norwich Pharmacal order — aT0 omnpeaeneHue
cyla O pacKpbITUM WHGOPMALIMU JIUIIOM, HE SIB-
JISTIOIIMMCST CTOPOHOI TIO ey, KOTOPO€ BBIAAETCS
JUISL TOTO, YTOOBI MMOMOYb MOTEHIIMATbHOMY MCTILY
MOJYYUTh CBEIACHUS, HEOOXOAMMBIE I TOoAavyu
ucka. B OOJbIIMHCTBE cyyaeB JIUI0, B OTHOLIEHUN
KOTOPOTO BBIHOCUTCSI OTIPENIe]IeHNE, 3HAET, KTO CO-
BEPIIUJI MpaBOHApYIIeHWE, a MOCTpaIaBIIee JUIIO
HE MOXET ITOJYYUTh 3TU NaHHBIE CaAMOCTOSITE]Ib-
Ho. TakuMm o00pa3oM, B OTCYTCTBUE OITpEACICHMUS
Norwich Pharmacal mocTtpagaBiivii He criocobeH
3alIUTUTh HApyIIIEHHBIC MpaBa.

CyIIecTByeT TpU OCHOBHBIX YCJIOBUS JUISI BbI-
HeceHus onpeneneHus Norwich Pharmacal:

* MMEJIO0 WIM MPEANOJOXUTEIbHO UMEIO Me-
CTO MIpaBOHapYIIECHNE;

* OIpeJeeHUue HEeoOXOoAMMO JJIs1 obecrede-
HUS BO3MOXHOCTH TTOIauM MCKa MPOTUB MpaBOHA-
PYLINTES;

* JIMIIO, B OTHOIIEHWH KOTOPOTO BBIHOCHTCS
oInpeJieieHre, BOBJICUEHO B ITPaBOHAPYIIIEHHE.

B ynomsinytom Boiiie nesie bTA banka Boctouno-Ka-
pubckuit BepxOBHBIN amnesuIIMOHHbIA Cyl BbIHEC
Norwich Pharmacal order B OTHOIIIEHWM peruCTpary-

I JSC BTA Bank v. Fidelity Corporate Services Limited et al, BVIHCVAP 2010/0035. Jleao kacanoce komnanuii, cO30aHHbIX
015 MouleHHUYeckux Oeticmeuil. Hecmomps Ha mo 4mo peeucmpayuoOHHbI Q2eHM He CO8epuiUun NPeOHAMepPeHHbIX
npagoHapyulenul, cyd NOCMAaHo8UA, 4mo mpedosanusi 05 8biHeCeHUs onpedenetust Oblau coOnr0eHbl.

2 Norwich Pharmacal Co. & Others v. Customs and Excise Commissioners [1974], UKHL 6.F.
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OHHOTO areHTa. B cOOTBETCTBMU C 3TUM OIpeieSICHUEM
PETUCTPAllMOHHBIN areHT ObLT 00513aH PACKPBITh JIOKY-
MEHTBI, CofepKallle MMEeHa TUPEKTOPOB M aKIIMOHE-
OB psiia KOMITAHWA, 3aperucTpupoBaHHbIX Ha bBO.

Tlonyuuts onpenenenue Norwich Pharmacal
MOXHO JIOCTaTOYHO OIEPAaTUBHO, 3a4acTyl0 BCEro
3a HecKoJIbKO nHel. [1pu aToM 3asiBUTE OOEceun-
BaeT OIJIaTy pa3yMHBIX PACXOJ0OB PErUCTPALIMOHHOTO
areHTa, MOHECEHHBIX B CBSI3M C PACKPLITUEM TpeOye-
MbIX cBefieHUid. CTaBIIyI0 U3BECTHOI MH(MOPMAIIUIO
paspelnaercsi UCIOIb30BaThCsl TOJIBKO B YKa3aHHbBIX
B onpenesiennu neiasx. B Norwich Pharmacal order
MOXET CONIEPXKaThCsl 3aIpeT PerucTparmoHHOMY
areHTy YBEIOMJISITh KJIMEHTa O (hakTe OnpeaeIeHU s —
HanpuMep, eCJIu eCTh OCHOBAHUSI T10J1araTh, YTO MHA-
Yye aKTUBBI OYIyT BbIBEICHBI U3-T10]1 B3bICKAHUSI.

«B mMoeM ciioBape HeT CJIOBA “HEBO3MOKHO”»
@pasa, npunucvieaemas Hanoneony bonanapmy

Norwich Pharmacal order, HarpaBie HHBI ITPO-
TUB PETUCTPALIMOHHOTIO areHTa, 3a4acTylo He ITpeao-
cTaBsgeT (pMHAHCOBOW MH(OpMaLUU O MpeAroa-
raeMoM oTBeTuuke. OHAKO €CTh aJIbTepHATUBHBIE
CMOCOOBI TTOJTYYeHUsT TaKOW MH(OPMaIIUH.

KOpucoukiusa Bankers Trust® mo3Bojsier 3a-
SIBUTEJII0 OOpaTUTBCSI C XOJATAaiCTBOM O BBbIHECE-
HUW MOCTAHOBJICHUSI B OTHOIIIEHUN OaHKa TpeThei
CTOPOHBI U TPEeOOBaHUEM PACKPBHITUS O0aHKOBCKUX
JIOKYMEHTOB OMIIOHeHTa. [ ToJay4eHUsI TaKoro
OIpeJieJIeHUsI B OTHOIIIEHUH KJIMeHTa 0aHKa, IOoA0-
3peBaeMOro B MOIIIEHHUYECTBE, HY>KHBI BECKUE OC-
HOBaHUS MoJjiarath, 4To:

* JaHHOE UMYIIIECTBO MPUHAICKUT UCTILY;

* HCTel ObLT JIMIIIEH ero OOMaHHBIM MTYTEM;

* 3ajlepXkKa B TOJy4YeHUM UHGOpMallUKU
MOXET TPUBECTU K pacTpaTe CpeacTB, Mpexie
yeM JeJIo JOWIET A0 cya.

HomkHa Takke CyIIeCTBOBaTh peajbHasl Iep-
CMEKTUBA TOrO, YTO UCKOMasi MH(hOPMaIAs MOXET
MPUBECTU K OOHAPYKEHUIO WU COXPAHEHUIO aKTH-
BOB, B OTHOIIIEHUU KOTOPBIX UCTEIl MOXET MPEIbsI-
BUTh UMYIIIECTBEHHBII UCK.

3 Bankers Trust v. Shapira [1950], 1 WLR 1274 (CA).
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«HepHble nebean»
(Black Swan Orders)

B nomonHeHue K BhIIEyKa3aHHBIM CIIOCO0AM IMO-
nyyeHuss uHgopmauuu Ha BBO m KaiimaHOBBIX
OcTpoBax opAep Ha packpeiTue HWHOOpMauun
00 aKTHBaxX OTBETYMKA MOXET ObITh BbIJAH B paM-
Kax JIocy/ie0HOTO MpUKa3a O 3aMOPO3Ke TaKUX aK-
TUBOB. JlelicTBUE 0OeCneYnuTeIbHOTO OpJepa MO-
JKET pacIpoCTPaHSIThCS KaK Ha HEMOCPeACTBEHHO
MpUHaaIeXkale OTBETYMKY aKTHUBBI, TaK U Ha Te,
KOTOPBIMU OH BIIpaBe pacIopsikaTbCs, KaK eclu
OBl BIaJe] UMM.

Cynsl BBO B TeueHue npaktudecku 10 j1eT BbI-
HOCWIM TIOJIOOHBIE OMpeaeeHUs B MOMIEPXKKY 3a-
PYOEXHBIX CyIEeOHBIX MPOIIECCOB (IMPU OTCYTCTBUU
Kakoro-i1b6o ncka Ha BbBO) Ha ocHoBe oOuieit
opucaukimy. CyllecTBOBaHWE 3TON IOPUCIUKIIUN
OBbLIO YCTAHOBJIEHO CyICOHBIM peIlleHUEM B Jeiie
«YepHoro nebeasi».

Omnako B Mae 2020 roma, paccMmaTpuBast
neno Broad Idea International Limited v. Convoy
Collateral Limited, Anemtsiimonnsiii cyn bBO mo-
CTAaHOBWJI, YTO pellieHue 1o aeny «4epHoro nedens»
OBLIO OIIMOOYHBIM, U BEICKA3aJl MHEHUE, YTO UMEH-
HO 3aKoHoAaTeJbHbI opraH bBO momkeH mpemo-
CTaBUTh CylaM HEOOXOAMMbIe TTOJITHOMOUYMS Ha 3a-
KOHOJATeJbHOM YPOBHE.

B auBape 2021 roga 3akoHogatenu bBO mnpu-
HSUTA BaXKHYIO MOMpPaBKy K 3akoHy o BoctouHo-Ka-
pubckom BepxoBHoM cyne: Tenepb cyn bBO o6na-
JAeT IOPUCAUKIIMEH TSl TIPeI0CTaBAeHUST TOMOIIN
B LIEJISIX CONEUCTBUS CYIIECTBYIOIIEMY WJIM TTOTCH-
LIMAJIbHOMY MHOCTPAaHHOMY CyJIeOHOMY TTPOM3BO/I-
CTBY. DTO BaXHOE HOBOBBEIECHHE, KOTOPOE Ha 3a-
KOHOJATEeJbHOM YPOBHE 3aKpeMuio IOPUCINKIINIO
«YepHoro nebens». Ha KaitmanoBbix OcTpoBax
aHaJIOTMYHAs IOPUCAUKIINS 3aKOHOIATEIbHO 3aKpe-
mieHa B cT. 11a 3akoHa o BepxoBHOM cyge.

Takum obpaszom, kak Ha BBO, Tak un Ha Kaiima-
HOBBIX OCTpoBax CylIECTBYIOT 3(D(EeKTUBHbBIE CIIOCO-
OBl MoTy4eHus1 “”H(GOPMalLUK 00 aKTUBAaX JTOJKHUKOB.
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NMAPAJINNEJIbHBIE NMPOLECCHI

Ana NoAAEPXXKU POCCUNCKUX
BAHKPOTCTB U PACKPbITUE
OOKA3ATEJ/IbCTB B BEJINKOBPUTAHUU

Baker McKenzie, POCCUMCKUX pearsgx BCE Yallle BCTPEYAKOTCI CUTYallMM, KOrga KOHTpa-
Mockesa TEHTBI T0 TPaKIaHCKO-MPABOBBIM JAOroBOpaM 3JI0YIOTPEOJISIIOT CBOUMU
MnpaBaMM C LIEJAbIO YUTU OT MCIOJHEHUST 00s13aTe/bcTB. Tak, KpeauTOpHI,
o0palliasich B Cy[I AJIs1 MPUHYANUTEILHOTO B3bICKAHUS J0Jra, HEPEAKO CTajl-
KWBAIOTCS C TEM, YTO Y JOJDKHUKA OTCYTCTBYIOT IEHEXKHBIE CPEACTBA UJIN UMYILIE-
CTBO Ha TeppuTopuu Poccuu, Ha KOTOPOE MOXKHO 00paTUTh B3bICKAHUE.
Yaliue Bcero OTCYTCTBUE HUMYIIECTBA OOBSICHSAETCS TEM, UTO MOJKHUK
B MpenaBepur CBOETro OAHKPOTCTBA TEM WM MHBIM CITOCOOOM TEepPeBOAMUT aK-
TUBBl B MHOCTpaHHbIe opucAuKuu. OJHUM M3 COCOOOB BO3BpaTa TaKOro
MMYIIECTBa U MOJYyYEeHUs KpeAuTOpaMM YAOBJIETBOPEHUSI CBOUX TpeOOBaHUIA
SIBJSIETCS BO30YXXAeHME B OTHOLIEHUM MOJDKHUKA Mpolenypbl OaHKpPOTCTBA.
B pamkax mpoueaypbl poCCUHCKOTO OaHKpPOTCTBA apOUTpakHbIe YIIpaBsio-
Maeen Hosukoe 1IMe ¥ KpeIuTOophl Bce yallle MpUOeraroT K MpaBOBbBIM MeXaHM3MaM, HalpaB-
napmHep JIECHHBIM Ha MOMCK M BO3BpaT MMYILIECTBA, HaXoIs1erocs He Toiabko B Poccuu,
HO U 3a py0ekoM. YUUTHIBAsI, YTO OJHOM M3 caMbIX MOMYJISIPHBIX IOPUCAUKIINAT
JUTIST COKPBITUSI aKTUBOB AOJDKHUKA SIBsieTcs BennmkoOpuTaHus, B HAcTOsILIEH
cTaThe MPOaHAJIM3UPOBAHBI OCHOBHBIE CIIOCOOBI MTOMCKA U cOopa aKTUBOB POC-
CUMCKUX JTOJKHUKOB B AHTJIUUCKOW IOPUCAUKIIUN.

[Mpn3HaHne poccumckoro
6aHKpoTCcTBa B AHI/IUU

CaMbIM pacnpoCTpaHEHHBIM CITOCOO0M cobpaTh MHMOpPMaLUIO 00 aKTUBaxX PoC-
CHIICKOTO JODKHMKA B BeIMKOOpUTAaHUM M HAJIOKUTh HAa HUX apecT SIBJISIeTCS 00-

FOnus Ckumeea paleHue yIpaBIsomKnX U KPEAUTOPOB B aHTJIMMCKUI CY/ ¢ 3asiBJICHUEM O TIpH-
ropucm Npakmuku 3HaHUU POCCUICKON MPpoleaypbl 0aHKPOTCTBA Ha TeppUTOpUN BennkoOpuTaHuu.
no 6aHkpomcmeam u B Hacros1iee BpeMsi OTCYTCTBYET IBYCTOPOHHEE corJlalieHue Mexay Benu-
NOUCKY aKmueos kobputanueii u Poccueit, perynupymoliee Mpoueaypy B3auMHOIO MPU3HAHUS

0aHkpoTcTB. CorjlacHO MpakKTHUKE aHTJMICKUX CyTOB MpaBuia MpU3HAHUS NHO-
CTpaHHBIX 0AHKPOTCTB B BelIMKOOpUTAaHUU PEryJupyloTCs B MEPBYIO OoUepeab
TunoseiM 3akoHOM FOHCHWTPAJI 0 mpu3HaHUU U TIPUBEACHUU B UCITOJIHEHUE
CyIeOHBIX PELICHUN, TIPUHSTHIX B CBSI3U C MIPOU3BOACTBOM I10 J€JIaM O HECOCTO-
SITeJIbHOCTU!, UMIJIEMEHTUPOBAHHBIM B aHTJIMIICKOE 3aKOHOJATeIbCTBO Peria-
MEHTOM O TPaHCTPpaHWYHOU HecocTosiTebHOCTH 2006 romaZ.

! The UNCITRAL Model Law on Cross-Border Insolvency 1997.
2 The Cross-Border Insolvency Regulations 2006 (SI 2006/1030).
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s ynoBiaeTBOpeHusl 3asiBJICHUS O MPU3HAHUU POC-
CHUICKOro 0aHKPOTCTBA HEOOXOAUMO TPEACTaBUTh aH-
JIMIACKOMY Cyly TOKYMEHTBI, TTIOATBEepKAalolINe, YTO:

* poccHiicKoe cyleOHOe pelleHre O OaHKpOT-
CTBE MMEET CUJTy U MOXKET ObITh MPUBEAEHO B MCITOI-
HeHue B Poccuu;

* JIULIO, MCMpallMBaolIee MPpU3HAHIE POCCUI-
CKOro 0aHKpPOTCTBA, SIBJISIETCS YIIPABJISIIOLLIMM 10 IeJTy
0 0AHKPOTCTBE;

* JOJDKHUK MMEET LIEHTP CBOMX OCHOBHBIX MH-
TEPECOB WX OCYIIIECTBIISIET TOCTOSIHHYIO 9KOHOMUYE-
CKYI0 IesITeIbHOCTh B Poccui;

* JOJDKHUK XKUBET, BEAET XO3SMCTBEHHYIO Jes-
TeJbLHOCTD MO0 UMEET aKTUBBI B BeTMKOOpUTaHUMN.

IIpy3HaHue aHIIUMIACKUM CYIOM POCCHUICKOTo
0aHKPOTCTBA BJIEYET 3a COOOI 3aIpeT KpeauTopaM 00-
palath B3bICKAHWE Ha aKTUBBI JODKHUKA B AHIIUU
B 00XOJ POCCUICKON KOHKYPCHOI Macchl, Mpeao-
CTaB/ISIET KOHKYPCHOMY YIIPaBJISIONIEMY TpaBo yda-
CTBOBaThb B CyIEOHBIX pa30MpaTe/IbCTBaX B OTHOIIIE-
HUU aKTHBOB JOJDKHUKA B AHIJIMU, a TAKXKe Haless1eT
YIPABISIONIETO TTOTHOMOYMSIMU O TTOMCKY aKTUBOB
JIOJDKHUKA Ha TeppuToprn BenmkoOputaHuu.

Hecmotpsi Ha mOCTaTOYHO HEOOMBIIONH OObEM
JTIOKa3bIBaHUSI, CJTydaeB MPU3HAHUS POCCUNCKUX OaH-
KPOTCTB B AHIJIMM HA CETOAHSIIHUI IeHb HEe TaK MHO-
ro: aHIJIMIACKUI Cyl UMEET HEeOrpaHWYECHHOE IIpaBoO
OTKa3aTh B TPU3HAHUU POCCUICKOro OaHKPOTCTBA,
ec/Ii Takoe MpU3HaHMe OyIeT SIBHO MPOTHBOPEUYUTH
MyoTMYHOMY TOPSIAKY BennkooputaHuu.

Tak, OpUANYECKOMY COOOIIECTBY M3BECTHO
neno o mpusHaHuu O6aHkporcTBa OO0 «JlanbHss
CTelb» U MTOJHOMOYMIA ero KOHKYPCHOIO yIpaBisi-
folero Ha teppuropun Benumkoopuranun. B 2016
roJly aHTJIUHCKUIA Cyd TpU3HAJ MPOoLeaypy OaHKPOT-
CTBa U MOJHOMOYMUSI KOHKYPCHOTO YMpaBIsSIOLIE-
ro, Ipuas K BBIBOIY, UYTO HEOOXOAMMbIE KPUTEPUU
JIJIsT TAKOTO TIpU3HAHUS coOmtoaeHbl. OJHAKO yXKe
B 2017 romy ykazaHHOE€ pelleHue ObLIO OTMEHEHO
Boicokum cynom JloHgoHa, Tak Kak yIpaBisIOLIUi
yMoOJYajl O TIOJUTHUYECKOM MOATEKCTe Ipecaeno-
BaHUs OBIBIIMX KOHTPOJUPYIOIIUX JIUL JOJDKHUKA
W HECOOOLINI00YTOI0BHOMITPECIeA0BAH UM STUXTULL
B Poccuu, 4To OBLIO TpaKTOBAHO KaK HapylleHHE
MyOJIMIHOTO TTopsIKa’.

BpemMeHHble Mepbl
cyaebHou nomMoLuu
B AH/IMKN

CaMbIM 3((PEKTUBHBIM U IIHMPOKO MCIOIb3yeMbIM
CIoco0OM TTOMCKa aKTUBOB JODKHUKA B Benmkoopu-
TaHWU SIBJISIIOTCST TAaK Ha3bIBaeMble BPEMEHHBIC MEPBI
cyneOHol momMoIu. I1o 3asBIEeHUIO YITPaBIISIONIETO
JOJDKHUKA aHTJIMCKUI Cyll MOXET ITPEIOCTaBUTh CY-
JICOHYIO TTIOMOIIIb, €CIM OHa HeoOXoauMa ISl COXpa-
HEHUS BOBMOXXHOCTH TTPU3HAHMS Y IPUBEICHMS B FIC-
MOJHEHNE CyJIeOHOrO pelleHUsI, IIPUHSITOTO B CBSI3U
C IIPOM3BOICTBOM ITO JIEJTy O HECOCTOSITEIbHOCTH.

Haubonee nomynsipHbIii BU Cy1eOHOM TOMOLIN
— HaJIOXKEeHVE aHIJIMMCKIM CYIOM BCEMUPHOT'O apecTa
aKTUBOB JnokHUKA (worldwide freezing order). Bce-
MMPHBII apecT aKTUBOB HaJlaracTcsl CylIoM 0e3 mpei-
BapUTEJIBHOTO YBEAOMJICHUS OTBeTYMKa. OOBIYHO
AHIVIMCKMIT CyI TIPUMEHSICT TaKyl0 MEpy B CBSI3U
C ye BO30YXICHHBIMU pa30UpaTesIbcTBAMU B MHBIX
FOPUCOVKIINSIX — HalpUMep, B CBSI3W C MPU3HAHUEM
JOJDKHUKA OAaHKPOTOM, TTPHBJICUEHUEM JINIIA K CYOCH-
JIMApHOM OTBETCTBEHHOCTU WJIM B3BICKAHMEM C HETO
YOBITKOB.

11 YCTIEIITHOTO HAJIOXKEHUST aHIJIMIACKAM CYIOM
BCEMUMPHOTO apecTa Ha UMYILIECTBO IOJDKHHMKA 3asiBUTE-
JTI0 HEOOXOIMMO JTOKA3aTh CJIEIYIOIIE OOCTOSITEILCTBRA:

* HCK 3asIBUTEJISI K OTBETYMKY OOOCHOBAH U yoe-
JIATEIICH, Y 3asIBUTENIST €CTh peaybHasi BO3MOXKHOCTh
BBIUTPATH JEJIO;

* Y OTBETYMKA MMEIOTCSI aKTWBBI B AHIUINM,
HO MX HEIOCTaTOYHO, YTOOKI YIOBJIETBOPUThL TPeOOBa-
HUST 3asIBUTE]IS;

* Y IOJDKHMKA C BBICOKOM CTETIEHBIO BEPOSITHO-
CTH €CThb aKTHUBBI 33 pyOEsKOM;

* CYIIECTBYET peallbHBII PUCK YTPAThl WIN CO-
KPBITHSI aKTMBOB OTBETYMKA;

* HaJIOKEHME apecTa OyIeT CrpaBeIUBBIM (3a-
SIBUTEJTb HE 3JIOYIOTPEOISIET CBOMMMU TTpaBaMu, IpaBa
TPETBUX JINI] HEe HapyIIAIOTCS apecTOM, HajaracMble
OTpaHWYEHUS SIBIITFOTCS COPa3MEPHBIMM).

BcemupHBIif apecT akTMBOB aapecoBaH HETIOCPE-
CTBEHHO OTBETYMKY, a HE TOCYHapCTBEHHBIM OpraHam

3 Cherkasov & Ors v. Olegovich, the Official Receiver of Dalnyaya Step LLC [2017] EWHC 3153 (Ch) (05 December 2017).
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WM OopraHuzaiusaM. 3a HapylleHWe OTBETYMKOM Ha-
JlaraeMbIX aHIJIMMCKUM CYJIOM 3allpeTOB WM OrPaHM-
YEHMIT TIPeIyCMOTpPEeHA Cepbe3Hasi OTBETCTBEHHOCTb.
TTommmo mrpacda mim KoH(OUCKAA UMYIIECTBA K Ha-
PYILIUTESTIO MOXKET ObITh TPUMEHEHO HaKazaHUE B BUIC
3aKJTIOYEHMS TOJT CTPAXKy 3a HEYBaKEHUE K CYLY.

Hanoxxenue BceMupHOro apecta 00bIYHO COIPO-
BOXIAETCS MPUKA30M O PACKPHITUM OTBETYMKOM MH-
(opmaruu o ero akTMBax 1o BceMy Mupy. ByactHocTH,
AHITIMIACKUI Cy/l HAJIOXKWJI BCEMUPHBII apecT Ha UMY~
mectBo Teoprust bemkamoBa, coBnanaenblia 00aHKPO-
tusiierocs OO0 «BHempoMOaHK», OTHOBPEMEHHO
C MPUKA30M O PACKPHITUM MHGOPMALIUK O €TO aKTH-
Bax*. B oOocHoBaHue 3asiBiaeHUs BHemmpoMOaHK,
MOMUMO TPOYET0, yKaszall, YTO B paMKax IMPOLIEAyPbI
0aHKPOTCTBA MIET CIOP O B3bICKAHWU C T-Ha bemka-
MoBa 116,6 mipa py0. 3a MOLIEHHUYECKUE IEHCTBUS,
KOTOpBIE TIPUBEIU K YOBITKaM OaHKa.

YKazaHHOE JIeJ0 TIPUMEYaTeJIbHO TaKXKe TeM,
YTO aHIIMMCKUI CyJl 0003HAYWIT TIPUHITUTIBI, OTIPEeIe-
JIIOIINE, Ha KaKYI0 CYyMMY JOJDKHBI ObITh OTpaHUYe-
HBI €KEMECSIUHBIE PACXOJIbI OTBETYMKA TI0 3asIBICHUIO
00 apecte akTuBOB. Tak, r-H bemkaMoB U ero ceMbst
BEJIM POCKOIIHBI 00pa3 >XW3HW, KOTOPBIA BKIIIO-
yajl B ce0sl coiepKaHMe BJUTHBIX JOMOB Ha Meii-
(3p 1 B MOHaKO, YaCTHBIX CaMOJIETOB U SIXT. B cBsI-
31 C 3TUM Y CTOPOH BO3HHUK CIIOpP, KaKyI0 CYMMY T-HY
bemxamoBy OymeT pa3pelleHO €XeMECSIUYHO TpaTUTh
Ha MpOXXWBaHWE. AHTJIMCKUA Cy/I TPUILEN K BbIBOY,
YTO pa3yMHbIE PACXOJIbl HAa MPOXKMBAHUE — TaKKUe, KO-
TOpbIe OTBETYMK (PaKTUIECKU HECET B paMKax CBOETO
00BIYHOrO 00pa3a XU3HU (HEBAXKHO, SIBJISIETCSI OH PO-
CKOIIIHBIM WM HET); CYy[ He BIIpaBe OLICHUBATh, SIB-
JITIOTCS JIX TaKME PacXoibl 00ObEKTUBHO Pa3yMHBIMU,
a TaKKe CHIKATh YPOBEHb XM3HU OTBETYMKA TOJIBKO
Ha OCHOBaHUU TOTO, UTO K HEMY TIPEIbSIBUIN UCK.

PackpbiTne jOKyMeEHTOB
B paMKaX OTAEe/IbHOro
aHI/IMMUCKOro cropa

Haumenee oyeBUAHBIN, HO 3(PdEKTUBHBIN CIOCOO
nojiyyeHus: uHpopMaluu o0 aKTUBax JOJDKHUKA
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B BenukoOputaHun — BO30YXIEHWE B aHIJIMICKOM
CyJie OTICIBLHOTO JieJIa TIPOTUB JI0JKHUKA (HarpuMep,
0 B3bICKAHWU 33J10JKEHHOCTH W YOBITKOB).

AHIIMIACKUI CyneOHBII MPOLIECC COAEPKUT 00sI-
3aTeJIbHYIO CTAUIO PACKPHITHSI CTOPOHAMU JTOKYMEH-
TOB, MMEIOIIMX OTHOILLIEHUE K CyaeOHOMY pa3oupa-
TeabcTBY (disclosure procedure). B pamkax ykazaHHO
CTaM KaXJIOH CTOPOHE HEOOXOAUMO TIPEICTABUTH
BCe JIOKYMEHTHI, KaK OJlaronpHusITHBIE, TaK U HeOJia-
TONPUSTHBIC JIJIST X MO3UILIAK, KOTOPbIE UMEIOT OT-
HOIIIEHUE K TIPeAMETY CYIeOHOro pa3duparesibCTBa.
HMMeHHO B 3TO BpeMsl KPEAUTOPHI WU YIPABISIONIUI
MOTYT TTOJIYYUTh MH(MOPMALIMIO 00 aKTUBAX JTOJIKHU-
Ka, CKPBITBIX B MTHOCTPAHHBIX IOPUCINKIIMSIX.

IMocne wHMIIMUpPOBaHUS CyaeOHOTO Ipoliecca
1 oOMeHa CTOPOHAMU TPOIIECCYaTbHBIMU TOKYMEH-
TaMU HaYMHAETCST CTaausT PACKPBITUS TOKA3aTeIbCTB,
B paMKaX KOTOPO CTOPOHBI (POPMUPYIOT U COTJIACcO-
BBIBAIOT CITMCOK BOMPOCOB Ui packpbiTus. [locie
3TOTO Cy/ MPOBOAUT KOH(MEPEHIIMIO CO CTOPOHAMU
U BBIOMpAeT O/IHY 13 MATH MOJEJICi pacKPbITUS TOKa-
3aTeJIbCTB:

* Mogeab A: Hanbojee orpaHUYeHHas! MOJEb,
B KOTOPOI PacKpbIBAIOTCS TOJBKO M3BECTHBIC HeOJla-
TOTPUSITHBIE JOKYMEHTBI — T€, O KOTOPBIX CTOPOHE 13-
BECTHO, KOTOPBIE HAXOATCS MOJ €e KOHTPOJIEM U He-
OJaronpYsITHHI AJI51 €€ TIO3ULINH;

* Mopesb B: packpbIBaloOTCs TOKYMEHTBI, Ha KO-
TOpBIE ONMUPAETCSI CTOPOHA, U IOKYMEHThI, HEOOXOI1 -
MBbI€E /17151 TOHUMAaHMS CMBICJIA €€ apryMEHTalUu;

* Mogeb C: pacKpbIBalOTCSI KOHKPETHBIE TIOKY-
MEHTBI, KOTOPBIE OTHOCSTCS K KOHKPETHOMY aCTIeKTy
Jiesia, pearosiaralIieMy Takoe pacKpbITUE;

* Mogeab D: packpeiTue, TpeOyroliee OT CTOpo-
HbI TIPOM3BECTU TTOMCK TOKYMEHTOB U MPEIOCTABUTH
TE U3 HUX, KOTOPHIE MOTYT MOJOXUTEIBHO WIA OTPU-
11aTeJIbHO OTPAa3UThCS Ha MO3ULIMSIX CTOPOH;

* Monenab E ananornuna moaenu D, Ho 1mmpe:
3[IECh PACKPBIBAIOTCS TAKXKE T€ JOKYMEHTBI, KOTOPhIC
CITOCOOHBI TTOBJIEYD TOTIOJTHUTEILHBIC 3aIPOCHI, B pe-
3yJbTaTe KOTOPBIX MOTYT OBITh OMpENesIeHbI Ipyrue
JOKYMEHTBI, TPEOYIOIINE PACKPBITHSI.

ITocne ¢dopmupoBaHusi MaccuBa JTOKYMEHTOB
COTJIACHO BBIOPAHHOI MOJEINU CTOPOHBI OOMEHMBA-
10TCs UMY Mex Ty coboit. Korma ctopoHa mpon3BoauT

* Vneshprombank LLC v. Bedzhamov & Ors [2019] EWCA Civ 1992 (19 November 2019).
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pacKkpbITHE, OHA TOJKHA BKJTIOUUTH B COCTaB Mepeaa-
BaeMbIX JOKYMEHTOB TOMAMKMCAHHOE CBMICTEIBCTBO
O TOM, YTO OHa WUCIOJHWIA CBOM 00s3aTeNbCTBA
o packpbiTuio. [loanucanue cBUAETENLCTBA, CONEP-
Kalllero 3aBeJJOMO HEIOCTOBEPHbIE CBEICHUS, KBa-
JUGUIIMPYETCs KaK HeYBaXKeHUE K CyIy M HaKa3bIBa-
eTcs mrpadoM 1/Uau JUIIEHUEeM CBOOO/IBI.

3akJ/1lo4yeHue

B cutyanuu, xorma JOJDKHUK, TIPU3HAHHBIA OaH-
KpoToM B Poccuu, ycmen BBIBECTUM CBOU aKTUBBI
B aHIVIMACKYIO IOPUCAUKIIMIO, KPeIUTOpaM Hempo-
CTO HalTW MX U BEPHYTb B KOHKYPCHYIO Maccy. 3a-
YacTyI0 yIPaBJISIONINe U KPeIUTOPHI HE XOTSIT 00pa-
IIATHCSI B aHTJIMIICKUE CYJIBI 33 COEiCTBUEM, OOSICh
YBEJIWYUTD TEKYIIHE U3NEPKKU U BITOCAEACTBUM MO-
JIYYUTh OTKa3.

besycnoBHO, M1 MTHULIMMPOBAHUS TTPOLIECCOB
B BenukoOpuTaHUM HEOOXOAUMO COOTHECTH O0b-
€M TOTEHLMAJIbHOIO B3BICKAHUS W CYAEOHBIX WU3-
nepxek. OnHaKo, eclii y KPEeAUTOPOB €CTh BECKUE
OCHOBaHUS TTojaratb, 4TO POCCUUCKMI MOJDKHUK
BJIaJiceT B AHIVIMM WMYIIIECTBOM, KOTOPOE MOXET
MOKPBITh KaK CyAeOHble W3AEPXKKHU, TaK M 4YacTb
TpeOOBaHUII KPEeAUTOPOB, 11eJIeCO00Pa3HO UCIIONb-
30BaTh MaKCUMAaJIbHO JOCTYITHBI MHCTPYMEHTAapUi

JUTSI TIOMCKA 1 BO3BpaTa TaKoTo UMYIIECTBA B KOH-
KypcHylo Maccy. Ilpu moOGpocoBecTHOM U Kayde-
CTBEHHOM cOOpe 10Ka3aTeJIbCTBEHHOM 0a3bl BITOJTHE
peaabHO OmNepaTUBHO 3aMOPO3UTh aHTJIMHACKUE aK-
TUBBI JOJDKHUKA W TOJYYUTh OOLIMPHYIO MHMOp-
MallMio O HaXOXJCHUU TaKWX aKTUBOB HE TOJBKO
B AHIJINM, HO U 3a pyOexkoMm elle M0 MpU3HAHUS
pOoccHiicKOro 6aHKPOTCTBA AHTTIUKMCKUM CYJIOM.

OTMeTUM, YTO HAM B pe3yJibTaTe akTUBHOM pa-
00ThI B AHITINU (Take Ha HaYaJIbHBIX CTaAUsIX) Yya-
CTO yJ1aBaJIOCh IMOJYYUTh BO3BPAT JOJITOB — KaK Mpa-
BWIO, C OTIPEEICHHON CKUAKOM — MOCJIe YCIEeIIHO
HaJIOXKEHHBIX apecTOB Ha aKTUBbLI OeHe(UIIMApOB,
a TakKxXe IMOo pe3yabraTaM MpOBEACHHOIO Ipoliecca
packpbITusl gokazatedbcTB (disclosure procedure).
DTa paboTra MOXeT ObITh BecbMa 3Gh(HEKTUBHON
U J10 3aBepIIECHUST BCeX HEOOXOAMMBIX CTalUil B3bI-
CKaHMS JOJITOB 3a pyOeXkoM WJIU MPUBEICHUS B UC-
MOJHEHUE PelIeHU POCCUNCKUX CYI0B.

Kpome Toro, BepHYTb aKTUBBI MOXHO B paM-
Kax OTHEeJbHOrO Ipoliecca B AHIJIMU, WUCIOIb3YS
CTaZMIO PACKPBITUS JOKYMEHTOB. OJHAKO CTOUT
TMMOMHUTD: B CIy4ae B3bICKAHUSI KPEIUTOPOM JCHEXK -
HBIX CPEJICTB C AOJDKHMKA B aHTJIMIICKOM TMpoliecce
B 00X0/1 0YepeIHOCTH, YCTAHOBIEHHOMN POCCUACKI-
MM HOpMaMM O OAHKPOTCTBE, CYILIECTBYET BHICOKUIA
PHUCK ocriaprMBaHUs TakKoro B3bickanus B Poccun.

Ob OCOBEHHOCTAX B3bICKAHUA
BAD,OJ'I)KEHHOCTI/I B KASAXCTAHE

Bbaxvim Tykynoe
napmHep

Tukulov & Kassilgov
Litigation

B macmosweii cmamve mvl pacckajicem 06 OCHOBHBIX
NpeuMyuecmeax U HeOoOCMamKax CUcmeMbl Pa3pPeuleHus
cnopos,
(Oasee — PK), 6 koumekcme o0paujeHusi 63bICKAHUS
Ha PACNONOJICEHHbIE 8 CMPAHE AKMUGYL.

deiicmeyrwueii. 6 Pecnyboauke Kazaxcmawu

CHOBHBIE TPYJAHOCTH, C KOTOPBIMU MOTYT CTOJIKHYThCS B3bIcKaTeu B PK,
CBOJISITCS K CJIEAYIOIIEMY:

. HenocTaTouHas 3¢ GEKTUBHOCTD CYI0B, PUCKU KOPPYITLIMU U BO3-
JIEWCTBUS HA CY/I, 4 TAKXKE UX «<MHULIMAaTUBHOCTb»;

* OTCYTCTBME JOCTATOYHON SICHOCTU B 3aKOHOIATECTBE U CyIeOHON MPaKTHU-
Ke MO0 HIMPOKOMY KPYTY IMPOCTBIX BOITPOCOB;

m Arbitration.ru



¢ BbICOKasA rocyagapCTtB€HHadA IIoIIJIMHAa
IIpHU 1moaadYe€ MCKOB I10 I'paXkKaaHCKUM ACJIaM;

* OTHOCHUTCJIIBHO KOPOTKHUC CPOKM TIpaziaaH-
CKOro CyaoInpoun3BOJACTBA.

K yncny nmpenmyliiecTB pacCMOTPEHUS CITIOPOB
B pecniyonnke KazaxcrtaH oTHOCSTCS:

* HaIMyYMe Ccyaa / MeXIyHapoaHoro apOu-
Tpaxa npu MexXayHapoaHOM (hMHaHCOBOM LIEHTPE
«Actana» (M®LIA);

* addeKTUBHas cucTeMa UCTIOJTHEHUS Cyae0-
HBIX aKTOB (YaCTHBIE Cy/IeOHbIE UCTTIOJTHUTENN);

* OTHOCHUTEJIbHAsI MPOCTOTAa MOJy4YeHUsT 0be-
CMHEUYUTETBHBIX MEP IO IPaXTaHCKUM JejaM;

* 0OJIbIIIOE YWCJIO TIPU3HAHUN U TIPUHYIU-
TEJIbHBIX UCIIOJJHEHUI PEeIlIEeHUII MHOCTPAHHBIX ap-
OuTpaxei;

* IIMPOKOE MPUMEHEHNUE COoTIalleHUt 00 ype-
TYJIMPOBAHUM CTIOpa B MOPSIIKE MEAUALINH;

* HCITOJIb30BaHUE JIEKTPOHHBIX CUCTEM B Cy-
JIOTTPOU3BOJICTBE.

PaccMoTpuM 3TH acMeKThl AeTaJIbHEE.

OCHOBHble TPYAHOCTHU

Heoocmamounas 3¢hgpexmusrnocms cyoos, pucku kop-
PYnuuu u 6030elicmeus Ha cyo, a maxxyce ux <UHUUUA-
mueHocHb»

B PK noctaTouHO MHOTO XOPOIIUX CYAEi U ce-
KpeTapeii, BCTpeualoTcsl OJIECTSIIME CIEIMATUCThI.
TeM He MeHee KaueCcTBO CYAOTPOU3BOACTBA MOXET
CWJIbHO OTJIMYAThCSI OT CYIbM K CyIbe JaXe B OI-
HOM 1 TOM Xe cynme. K mpumepy, He CTOUT yOWB-
JIAThCS HETIOJNyYEHMIO TIOBECTKM B cyn JIMOO ee
MOJYYEHWIO MHOTO T03Xe CyIeOHOro 3acemaHMusl.
Jatel cyneOHBIX 3acefaHWii MPUIETCS KOHTPOJIM-
poBaTh CaMOCTOSITEJIbHO, Ha3BaHMBasi CEKpeTaplo
cyapu. KoHeuyHO, HeCcBOeBpeMEHHOE YBEIOMJICHUE
0 JlaTe 3aceJaHMsl CIYXUT MPOoleCCyalbHBIM OCHO-
BaHMEM JIJIsI IIEpeHOCa TAKOM AaThl, a BITOCJCACTBUMN
U JJIs1 OTMEHBI CyJIeOHOTO aKTa, OAHAKO Ha IPaKTH-
Ke 3TO BpsI JM npousoiaet. He cienyer oxuaats,
YTO CyJ HallpaBUT BaM BCE JOKYMEHTBI, IIPUJIOKEH-
HbIE K MCKY, TTO3TOMY HEOOXOIMMO CaMOCTOSITEIbHO
U3YYUTh MaTepuabl Aena. JlesTeIbHOCTb ceKpeTapst
TpeOyeT OTIEBHOTO KOHTPOJISI: HAIPUMEpP, HYKHO
MPOCIECANUTh 3a TeM, YTOOBI OH pacrieyaran BCEe JI0-
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KYMEHTBI, HalIpaBJIeHHbIE B 3JIEKTPOHHOM BUJIE, BO-
BpeMsI BPYYUJI IPYTOii CTOPOHE MOBECTKY, MPaBUIb-
HO €€ 3aITOJIHWI U T.1.

Pucku koppynyuu u 6o3zdeiicmeus na cyo

Koppymuus B cynax PK Bctpeuaercst Hepenko,
MpUYEM Ha Pa3HBIX YPOBHSX CY/1€OHOM CUCTEMBI.

OTnenbHYIO CJIOXHOCTh TPENCTaBIsSIET pa3pe-
IIEHUE TPaKAAHCKMUX JeJI, B KOTOPBIX OTBETYMKAMU
BBICTYITAIOT FOCYIAPCTBO U/WIM KOMITaHUU, aDuim-
pOBaHHBIE C TOCYIAPCTBOM, B YaCTHOCTH Jiejia 00 ocra-
pUBaHUM ACUCTBUII OpraHOB BIAacTU. BOJBIIMHCTBO
Cy/ieil oracaroTcsi BBIHOCUTD PEILIeHUsT MPOTUB TOCY-
JapceTBa 1 apUIMpPOBaHHBIX ¢ HUM KOMITAHMIA.

«Hnuyuamusnocmo» cydoe

M3meHeHus B [paxxnaHCKUA MpolieccyalbHbI
konekc PK (I'TIK), mpunsarsie B utone 2020 roxa,
nepeHecan (POKycC CydOINpPOM3BOIACTBA C «COCTs3a-
TEJBHOTO TpOoIecca» Ha <«ITOJHOE M OOBEKTHMBHOE
HccienoBaHue 00CTOSITENIbCTB eja». BHeapeHa Tak
Ha3bIBaeMasl akTUBHasl POJIb Cy/a, 3ajJadya KOTOPOro
— pa300paThCs BO BCeX OOCTOSITEILCTRAX Aea.

Tenepp cyn, 3aHUMasi aKTUBHYIO ITO3UIIMIO,
BIpaBe, MMOMUMO TPOYEro, YTOUHSATH MO3UIIMIO CTO-
pOH, WCTpeOOBaTb M OLIEHWBATh JOKAa3aTeIbCTBA
10 COOCTBEHHOU MHUIIMATHBE, B TOM YMCJIe Ha3HAYaTh
SKCIIEPTU3bI, TOMpallBaTh CBUIETENEH, COBEpIATh
WHBIE aHAJIOTMYHbBIE MPOLIECCYaTbHBIE TEHCTBUS.

K nmpumepy, cyn MOXeT MOCTaBUTh MO/ COMHE-
HU€ TIOVIMHHOCTh JOTOBOpa, JaXe €CJIM OTBETYMK
ee He oTpulaeT. Pe3ynbraTroM Takoro moaxoaa Mo-
’KeT CTaTh BOBHMKHOBEHUE CUTYaIlMU, KOT/Ia OO~
HEHTOM B CyJi¢ OKaXXeTCsl He TOJIbKO Ipyrasi CTOpO-
Ha, HO U CaM CY/IbsI.

Omcymcmeue docmamo4Holl ACHOCIU 8 3AKOHO-
dameavcmee u cydeOHOl npaxmuke no WupoKomy Kpy-
2y nPoCcCmbiX 60NPOCO8

OcHOBHasI TPYAHOCTD B TOJTKOBAaHWU M TIPUMEHE-
HuM HOpM TipaBa B PK 3akitoyaercst B ToM, 4TO Cy/bl
PK He Bcerna cienyroT CJIOXKUBILIECS cyaeOHOI Mpak-
TUKE (YTBEPK/Iasi, YTO «y HAC HE MpeleICHTHAsI CUCTe-
Ma»). [Ipu aTOM B cootBeTcTBUM C 4. 6 CT. 438 T'TIK
HapylIeHre eaIMHoo0pa3rsi B TOJKOBAaHUU U MpHUMe-
HEHUU HOPM CJIY>KUT OCHOBAaHMEM JUISI TIepecMOoTpa
Cy/IeOHBIX aKTOB B KaCCAallMIOHHOM ITOPSIJIKE.

BepxoBubrii cyn PK npuHUMaeT HOpMaTWBHbBIC
TIOCTaHOBJIEHUSI, KOTOPBIE SIBJISTIOTCSI YaCThIO IEVCTBY-
TOILIETO TTpaBa, HO MHOTHME BOITPOCHI TTPOLIECCYaTbHOTO
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1 MaTepraIbHOTO MpaBa OHU He peryupytoT. K mpume-
py, B PK HeT HopMaTUBHBIX MOCTAHOBJIEHUIA TTO BOMPO-
caM MCKOBOI TaBHOCTHU, CYIEOHBIX SKCIIEPTU3 IO TPpaXkK-
JTAHCKWM JieJIaM, MHOTMM JIPYTUM 0a30BbIM BOITPOCAM.

Cynpl pa3HbIX YPOBHEN BBITYCKAIOT Pa3IMYHbIE
0030pbI MPAKTUKU, KOTOPbIE HE CUCTEMATU3UPYIOTCS
B IMOHATHOM (hopMe U 00s13aTeTbHOIN CUJIBI HE UMEIOT.
B utore o omHUM M TeM ke JOCTaTOYHO pacipocTpa-
HEHHBIM CUTYaIUsIM HEPEIKO MOXHO HalTH ABa Mpsi-
MO MPOTUBOPEYAIIUX APYT APYTY CYACOHBIX aKTa JaxKe
Ha ypoBHe BepxoBHoro cyna PK. ITono6Hoe monoxe-
HUE JeJT 3aTPYIHSIET BOBMOXKHOCTD ITPOTHO3UPOBAHUS
MO3ULIAU CY/Ia IPU TIPUHSITUN O3HEC-PEIICHUI.

B yactHOCTHM, MHOTHE BOIMPOCHI MPUOOIIEHUS
JTIOKa3aTeIbCTB YPETYJIMPOBAHBI HEAOCTATOYHO YETKO:
HESICHO, KAKUMU KPUTEPUSIMU TOJKEH PYKOBOACTBO-
BaTbCs CyI MpPU MNPUOOIIEHUU K AEJTy CKPUHIIIOTOB
MepEeNUCKU, JMEKTPOHHBIX coo0IeHuit. HekoTopbie
CyIbY UX IMPUOOIIAIOT, a HEKOTOpble HEeT. Cybl 3aHN-
MaloT MPOTMBOPEUYMBYIO MO3UIIMIO U B OTHOIIEHUU
CKpHBITOM 3amricu. HecMOTpst Ha TO 4YTO orpaHUYEHUE
CYIIIECTBYET B OTHOIIEHUM 3aMuCeid, ComepXKallux
JINYHBIE CBEACHMUS, CYJ MOXET OTKa3aTh U B MPUOO-
IIEHUH 3alTUCH JIEJIOBOTO XapaKTepa.

CyllecTByIOIIME CTaHAApThl  JOKa3bIBAHUS'
MPaKTUIYECKN HE TMPUMEHSIOTCSI, HO U MO WHBIM
CTaHAapTaM MOHMMaHus HeT. OTOeJbHOro BHUMA-
HUS 3aCJIy)KMBaeT BO3MEIEHUE CYIeOHBIX pacXo-
noB. Taknx BOITPOCOB MHOXECTBO.

Boicorasa zocyoapcmeennas nowauna npu nooaye
UCK08 N0 2PaAXiCcOAHCKUM 0eaam

IIpenbsasienue B PK mmylecTBeHHbIX Tpebo-
BaHWI (HaIpuMep, UCKU O B3bICKAHUU ACHET, 00 00-
pallleHuN B3bICKAHUSI HAa UMYILECTBO, O MPU3HAHUU
HEJECTBUTEIbHBIMU CIEI0K ITPY YCTOBUM OTHOBpPE-
MEHHOIO TpeOOBaHUSI TMPUBEIECHUSI CTOPOH B TEp-
BOHAYaJbHOE TIOJIOKEHWE U JIp.) 3aTPYyAHEHO He-
IIPUBBIYHO BBICOKOI TOCYHAPCTBEHHON TIOIUTMHOW,
MoJUIeXallleli oruiate Mpy Mmojaavye MckKa: OHa COCTaB-
JseT 3% OT CyMMBI UCKOBBIX TpeOOBaHUI IS IOpH-
IuaecKuX il v 1% mist dusmaeckux il [Tpu sTom

BEpXHUI Mpeaea TaKoW MOILUTWHBI HE YCTaHOBJIEH.
Hctupst 13 HekoTopbix ctpaH CHI' Bopase orutaun-
BaTh TOCYAapCTBEHHYIO MOILUTAHY B MEHBIINUX pa3Me-
pax B COOTBETCTBUU C MEXKIyHAPOIHBIM TOTOBOPOM?.,

ViutaunBaeTrcsl Takke TOCylapCTBEHHas ITO-
1mMHa B pasMepe 1,5% ot ocnapuBaeMoil CyMMBI
npu nogave xoxaTtaiictB B BepxosHsiit cyn PK o me-
pecMoTpe CyIeOHBIX aKTOB B KACCAllTMOHHOM MOPSI-
Ke, a TaKXKe XofaTalcTB mpejacenaresito BepxoBHoro
cyna PK o BHeceHUM mpeacTaBaeHUs O IepecMOTpe
CcyneOHbIX akToB. [TpuyeM molIrHa He BO3Bpalla-
€TCs, €C/Id B YAOBJIETBOPEHUHN XOJaTaiicTBa MO pe-
3yJbTaTaM €r0 paCCMOTPEHUST OTKa3aHOo.

JlocTaTOYHO 4acTo MPAKTUKYETCS TIPeabsIBICHUE
HWMYILECTBEHHBIX TPEOOBAaHUI B YacTU (YTOOBI MOJy-
YUTb CyACOHBIN aKT, UMEIOLLINI MPeoANLIMATLHOE 3HA-
YyeHUe, TMOO «ITPOTECTUPOBATh» TOJKHMKA Ha HATMIUE
AKTHBOB B paMKax UCIOJTHUTETbHOTO IMPOU3BO/ICTBA).

OmHuocumeavHo Kopomkue cpoKu 2pajicoanHcKozo
cyoonpou3eoocmea

Cynpl PK oueHb cTporo coomoaaoT npoueccyaib-
HBIE CPOKM PACCMOTPEHUS TPAXKIAHCKUX JEN — TIpaK-
TUYECKU JIeHb B JeHb. Cy/ MepBoii MHCTAHIIMM 00s13aH
PpaccMOTpeTh JICJIO B TeUeHUE TpeX-4eThipeX Mecsues (20
paboumx JHEel Ha TTOATOTOBKY C MPaBOM MPOIJICHUS 10-
MoJHUTETBHO Ha 30 THEH ITroc 1Ba Mecsa Ha pacCMO-
TpeHue 1o cylecTBy). Cy/ ane/UIsIiIMOHHON MHCTaHIIUN
T10 3aKOHY OTpaHWYEH CPOKOM B JIBa MecslIa. YKa3aHHO-
TO BPEMEHM MOPOI HEAOCTATOUHO TSI CJTIOXKHBIX CITOPOB,
CITOPOB C YJacTUEM OOJIbIIIOTO KOJIMYECTBA CTOPOH, He-
PE3UIEHTOB (CyIbl HEe BCEra MPUOCTAHABIMBAIOT Jeja
JI7Is1 BpydEeHUs TTOBECTOK 3a PyOesKOM) U T,

Heuacto cyn aneaassiiuOHHON MHCTaHIIMU J0-
CKOHAJIbHO pa3bupaeTcs B OOCTOSTENLCTBAX aeja
B CUJIy CWIbHOI TieperpyxxeHHocTu. Cyn Kaccaiuy-
oHHoi1 uHctaHuuu (BepxoBHbiit cyn PK) nepecma-
TpUBAET CyneOHbIe aKThl B MOPSIIKE XOMATalCTB,
OIIHAKO CYIIECTBYeT MHEHME, 4To 0K0j10 90% Bcex
XOJATalCTB OTKJIOHSETCSI, YTO paccaadisieT HUKe-
crostiue cyanl. [TonobHas cuTyalus He CO3aeT yc-
JIOBU JUTST KAUECTBEHHOTO CYIOIPOMU3BOICTRA.

I Cywecmeyrowuii cmandapm doxazvieanus npedycmompen u. 6 cm. 68 I'lIK: «Cosokynnocms dokazamenscme npuzHaemcs
docmamouHoil 04 paspeulenus epajicoanckozo deaa, ecau cooOpansl omuocsaujuecs Kk deny donycmumoie u 00CHO8epHble
00Ka3amenbcmea, Heocnopumo noomeepicoarouue 00CmosmeabCmed, UMeruue 3HaueHue 015 0eaa U He OnpoeepeHymole
dpyeoii cmoponoil». Mencdy mem Ha npakmuxe cmanoapmsl OOKaA3bl8aAHUS O4EHb PAZMbIINDL.

2 Cm. Coenawenue o pasmepe 20cyO0apCmMeeHHOl NOWAUHbL U NOPSAOKe ee 83bICKAHUS NPU DACCMOMPEHUU XO3AUCMBEHHbIX
cnopos mexicdy cydseKmami Xo3iucmeosanus pasusix eocydapeme (Auixabao, 24 dexabps 1993 2ooa).
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OcHoBHbIe NpenMyLLecTBa

Hapsiny ¢ HemocTtaTkaMM B cUCTEME pa3pelieHUs
criopoB PK ecTb 1 cBOM mpeumyIiiecTsa.

Cyo / mexncoynapoonwtii apoumpaxc npu Mexncoy-
HapooHom hunancoeom uenmpe «Acmana»

OtnenbHO OT cynebHoi cucteMbl PK cyie-
crByeT Cyn MexayHapoaHoro (pMHaHCOBOTO LI€H-
Tpa «Actana» (M®PILIA). OcHoOBHass 0COOEHHOCTh
Cyna M®ILIA 3axirogaeTcst B CIICAYIOIIEM:

* Cyl paccMaTpuBaeT B OCHOBHOM JOTOBOP-
HbIE CITOPbI;

e JleJa BEOyT CyAbU B OTCTaBKe M3 AHIJIWH,
CIIA, Cunramnypa v ApyTuxX 0PUCIUKIININI;

* 3bIK CyTONTPOU3BOJCTBA — AaHTJIMHACKUIA;

* mpaBuiia cygornpousBoiactBa Cyma M®DIIA
CXOXU C MpaBUJIaMU CYI0B AHTJIMU U YaJ1bCa;

* TpaBWJIa CYIOIPOM3BOACTBA B HEKOTOPOi1
CTEIeHU JOMYCKAIOT BO3MOXHOCTh CYI€OHOTO TIpe-
LIEJICHTA;

* pemrene Cyma M®PIA mnpupaBHMBaeTcs
K peLlIeHUsIM rocyapcTBeHHBIX cynoB PK.

ITpaBuna cynonpoussoacTsa Cyna M®PLIA oTt-
JINYAIOTCS 3aMETHOM T'MOKOCTBIO B IIPOLIeCCYaTbHbIX
MOMEHTaX — HampuMmep, Npu cOope A0Ka3aTesIbCTB
(orpaHnyeHHasi BO3MOXHOCTh discovery — 3ampoc
Ha TpeaoCcTaBlIeHe APYroii CTOPOHOM OmMpeae/ieH-
HOM KaTeropmu 10Ka3aTeJbCTB, B TOM UMUCIE TeX,
KOTOpbIC HarpaBjeHbl TPOTHUB MHTEPECOB TaKOMU
CTOpOHBI). B mpaBuiax Takxke neaaeTcsl Cepbe3HbI
aKklleHT Ha JOMpoC cBuUaeTeseit (MpeaycMoTpeHa
npolueaypa nepekpecTHoro aorpoca). CyliecTByoT
U IpyTrie 0COOEHHOCTH®.

Cyn MO®OLIA nMmeeT 10pUCAUMKIIMIO paccMaTpu-
BaTh CJIEAYIONINE KATETOPUU CITOPOB:
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* Ipyd HAJIMYUM CcoIalleHusT cTopoH (0e3
NpUBA3KK cTOpoH K MDILIA);

* 1pu BbIOOpe npaBa M®PIIA B kauecTBe Npu-
MEHMMOTO K TOTOBODY;

* CIOp BBITEKAET U3 CAEJKM, COBEPIICHHOU
Ha Tepputopun MOILIA;

* CMOp MEXIYy KOMMOAHUSIMU, 3aperucTpupo-
BaHHBIMA B M®DILIA, ¢ yuactem opranop M®DILIA,
WX UHOCTPAHHBIX pA0OTHUKOB.

Cyn M®ILIA He B3umaeT cOOpHI 3a Mogavy Mc-
KOB, UX aJMUHUCTPUPOBAHMWE W TPOBEICHUE CIIy-
manuit 1o 31 gekadbps 2021 roma. Pa3mep cbopa
SIBJIIETCSI PETPECCUBHBIM M MOXET OBITh MpPHUBJIEKa-
TEJbHBIM TIPY BBICOKOW CyMMe criopa.

Cucmema ucnoanenus cyoeoHvIx akmog (uacm-
Hble cyOeOHble ucnoanumenu)

CucremMa HCIIOJHUTEJIBHOTO IIPOU3BOACTBA
B PK mpenycmatrpuBaeTr nBa Buaa CyAeOHBIX MC-
noJHUTeNe (Mo POCCUMCKON TEPMUHOJOTUU —
cyneO6HbIX npuctaBoB): yactHele (HCH) u rocy-
napctBeHHbIe (I'CH).

YCH — nuueH3UpOBaHHbIE YaCTHBIEC JIMLIA, KOM-
TETEHTHBIE UCIIOMHATh CYAeOHbIE aKThl B OTHOILIEHUN
OPUIMYECKUX W (DU3NIECKIX JIALL 38 UCKITIOUEHUEM CY-
JIEOHBIX aKTOB, TIOMMMO TIPOYETO, O B3bICKAHUU C TOCY-
JTApCTBA, a TAKXKE IOPUINIECKUX JIUILL, aphrIMpoBaHHbBIX
C TOCYIapCTBOM. YMOMSIHYTbIE KAaTeropvM WCIOIHU-
TEJTbHBIX ITPOM3BOJCTB, UCKITIOUYEHHBIX U3 KOMITETEHIIN
YCH, otHocaTcs K komriereHLu ['CH.

B3sbickaTens BrmpaBe BblOpaTh Jodboro YCHU
MO MECTy MPEAbSIBICHUSI WCIOTHUTEIBHOTO JIMCTa
K MCIOJHEHUIO W 3aKJIIOYMTh ¢ HUM norosop. Eciu
1o KakuM-a1uoo npuurHaM YCU He ycTpauBaeT B3bI-
cKaTeJisl, TTOCJIEAHUI MOXET IMOTpedoBaTh BO3BpaIlle-
HUSI UICTIOJTHUTETLHOTO JINCTA U HAHATH Apyroro YCH.

3 bonee nodpooro npo Cyd MDIIA cm.: hitps.//forbes.kz//life/observation/o_sude i arbitraje_pri_mfisa_chto_oni_dayut

kazahstanskomu_biznesu/.

Ilpum. peo.: npo cyo MDIIA makoice cm. nybaukayuu 6 Hauwem JHcypraie:

Campbell-Holt, C. A Modern Business Climate in Kazakhstan for the Oil & Gas Sector: Dispute Resolution at the AIFC,
Arbitration.ru Journal by the Arbitration Association. // locmynHo no adpecy: https://journal.arbitration.ru/analytics/a-
modern-business-climate-in-kazakhstan-for-the-oil-gas-sector-dispute-resolution-at-the-aifc/.

Lord Woolf. “A New Commercial Court for Nur-Sultan®, speech at M. Narikbayev KazGUU University on 17 September 2019
in Nur-Sultan, Kazakhstan, Arbitration.ru Journal by the Arbitration Association. // [locmynno no adpecy: https.//journal.
arbitration.ru/reviews/a-new-commercial-court-for-nur-sultan.

Artyukhov D. Astana - the new world arbitration centre ?, Arbitration.ru Journal by the Arbitration Association. // /locmynHo
no adpecy: https://journal.arbitration.ru/reviews/astana-the-new-world-arbitration-centre.
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Beioupats YCH crienyeT TIATeIbHO, TTOCKOIBKY WX
YPOBEHb KBaTU(UKALIMY CUJIHO OTJIMYACTCS.

Croumocts yeryr YHCH o nMyIeCTBEHHBIM CITO-
paM BapbUpyeTCsl MO PErPecCMBHOI 1IKale B pa3Me-
pe or 25 10 3% oT paKTUUECKH B3bICKAHHON CYMMObI,
Ho He Gostee 68 Toic. go1. ToHopap YCH B3bICKMBaeT-
¢4 C IOJDKHUKA MPOTOPLIMOHATBHO CyMME B3bICKAHMSI.
IMonoOHas cucrema obecreunBaeT 10CTaTOYHO BHICO-
KY10 3(D(heKTUBHOCTb UCITOTHEHMUSI CyAeOHBIX aKTOB.

Omnocumenvnasa npocmoma noay4enus obecne-
YUMEALHBIX MeP N0 2PANCOAHCKUM 0eaam

Cynbsl PK yacTo mprHMMalOT 0OecreyuTeb-
Hble Mepbl IO 3agBicHUI0 cTopoH. Obecrieun-
TeJbHasi Mepa B BUAEC apecTa HMMYIIECTBa, MPU-
HaJJIekallero OTBeTUMKY, TPUHUMAETCS B paMKax
MMYIIECTBEHHBIX TPEOOBAaHUN U CUUTACTCS OTHOMU
13 HauboJstee 3(PPEKTUBHBIX.

3akoHopaareabcTBO PK mo3BossieT mprHUMATH
obecreunTeIbHbIE MEPHI B [TOJIb3Y apOUTPasKHBIX pa3-
OMpaTeNbCTB, B TOM YKC/ie MHOCTpaHHbBIX. [Togo0Has
npakTuka cynoB PK goctaTouHo pacnpocTpaHeHa.

[MpuHgTEIE CyoOM OOCCIEYUTENbHBIE MEpbl
HE JOJIKHBI TTPUBOAUTH OTBETYMKA (IOPUAUYECKOE
JIUIIO0 WM WHIAWBUAYAJBbHOTO TIPEANPUHUMATEIS)
K OaHKPOTCTBY WJIM HApYIICHUIO HOPMaJIbHOM TTPO-
M3BOJICTBEHHOM IESITCIbHOCTH, HAPYIICHUIO 3aKOH-
HBIX ITPaB U UHTEPECOB APYTUX JULL, CTIOCOOCTBOBATH
peliaepcTBy (He3aKOHHOMY 3aXBaTy MMYIIECTBA OT-
BeTYMKa). BpeMeHaMu Cy/ibl OTKa3bIBAIOT B MPUHSI-
TUM 00ECIIEYUTENTBHBIX MEP Ha 3TOM OCHOBAHUMU.

OpmHaKo MOHSTh, TTOYEeMY B OJTHOM CJIydae Cyi
3asIBJICHUE YAOBJICTBOPUI, a B IPyrOM — OTKa3al,
ObiBaeT cia0XHO. YeTkoil M mocienoBaTeJbHOMN
npakTuku cynoB PK B 3ToM BoIpoce HerT.

Ecnu 3asaBneHne 06 obecrnieyeHUM MCKa MOAaHO
BMECTEe C UICKOM, CYJI pa3peliaeT Takoe 3asiBJICHUE O/T-
HOBPEMEHHO C MPUHITUEM HCKa B TPOU3BOJICTBO, pac-
cMaTpuBasi ero ex parte (0e3 BbI30Ba IPYroil CTOPOHDI).
[TosToMy Tofaua 3asiBieHUs O TIPUHATUN O0ECTIeUU-
TeJIbHBIX MEP BMECTe C MICKOM Haubosee a(pdeKTrBHA.

Bvicokas cmamucmura npusnanus u npunyoumens-
HO020 UCNOAHEeHUs1 PeuleHUll UHOCIPAHHbIX apoumpaxyceil

Cynpt PK mnpusHaloT W NOpUHYAUTEIBHO
WCITOJHSIOT OOJBIIMHCTBO TaKMX 3asBICHMIA:
Mo TPMOJM3UTENBHBIM MojacYeTaM, ¢ | sSHBaps
2016 roma OBLIO MPU3HAHO U MMPUHYAUTEILHO KC-
MOJHEHO 0K0JI0 89% Bcex 3asBICHUIA.
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Onnako cpeau 11% ocTtaBieHHBIX 03 YIOBIET-
BOPEHUSI MOIJIY OBITh HauboJiee 3HaUMMbIE TIO CyMME.
ITpudeM 1o Mepe yBeTMYEeHUSI CyMMBI, KOTOpPast 3as1B-
JIEHa K TIPUHYIUTEIbHOMY UCIIOJTHEHUIO, PUCK OTKa-
3a pacrteT (IT0 MpUYMHAM, YKa3aHHBIM BbIle). Takke
MOT'YT BO3HUKATh TPYIHOCTH C MPU3HAHUEM U TTPUHY-
TMATEBHBIM WICTIOJTHEHUEM DEIIEHUI B OTHOIIECHUM
TOCyapCcTBa ¥ KBA3UTOCYAapCTBEHHBIX KOMITAaHUA.

OnHO U3 TJAaBHBIX MPEUMYIIECTB IPOLETYPHI
MPU3HAHWUS W MPUHYAUTEILHOTO WCIIOJHEHUS pe-
mweHuii B PK 3akiioyaeTcst B TOM, UTO OIpeaeieHue
cyJa MepBOil MHCTAHIIMU TTOUIEXKUT HEMEJIEHHOMY
WCITOJTHEHUIO, HECMOTPS Ha €ro AajlbHeilee ooxa-
JIOBaHUE. DTO JaeT Cepbe3Hble TAKTUYECKNE BBITO-
IIbl B3bICKATEIIM-HEPE3UICHTaAM: MOXHO YCIIEeTh
B3BICKaTh aKTHUBBI 0 TOTO, KaK CYJ aleJUISIMOHHON
WHCTAHIIMU pa3pelinuT YacTHYIO XaJlo0y JOJDKHUKA
Ha ompenejieHre cyaa IepBOil MHCTaHIIUH.

Ilupoxoe npumenenue coeaawenuii 06 ypezyau-
Pposanuu cnopa 6 nopadke meduayuu

B cuity BbICOKOW rocymapCTBEHHOM MOILTMHBI
B PK momynsipHbl cornamieHus o6 yperyaupoBaHUU
CIIOPOB B TIOpsIIKE MeAuanvu (ec COIIallleHue
3aKJII0YaeTCs Tocje BO30YKAEHMSI MPOU3BOACTBA
T10 eIy, OHO YTBEPKIAETCS CYIOM).

OCHOBHBIMH TIPEMMYIIIECTBAMU TaKMX COIJIa-
IIEHUH ABJISAIOTCA:

* TIOJIHOE/4aCTMYHOE BO3BpallleHUE rocyaap-
CTBEHHOU MOIUTUHBI;

* BO3MOXHOCTb BBIXOIUTH 3a IMpPEACTbl MC-
KOBBIX TpeOOBaHUI (YUMTHIBas MOANEPXKKY BHE-
CyIeOHBIX METOJOB YpPEryJupoBaHUS CHOPOB CO
CTOPOHBI CYIOB, OHU BCAYECKU MOOIIPSIOT MEIU-
a0 1 MUHUMaJIbHO KOHTPOJUPYIOT Coaepxka-
HUE COIIallleHU);

* (pakTHMUECKasT HEBO3MOXKHOCTb OCIapuBa-
HUS COTJIAllIEeHU, YTBEPXKIEHHBIX CYIOM (ITOCKOJIb-
Ky OTCYTCTBYET ITO3UIIUS CyTOB B OTHOIIEHUU TOTO,
MOXXHO JIM TaKME COTJIallIEeH!sI OCITapUBaTh, B KAKUX
CAyJyasix M T.1.).

Ilupokoe ucnoavsosanue 31eKMpPOHHBIX cUCHEM
6 cydonpou3zeodcmee

DeKTpoHHBIe cucTeMbl B cymax PK mpume-
HSIOTCS TOCTaTOYHO IMpoKo. Bo BpeMs smuae-
muu COVID-19 cyasl PK mosHOCThIO Nepenuin
K CyIOIPOU3BOACTBY B (hopMaTe OHJIAMH.

B PK dyHkumoHupyet ajnekTpoHHas cuctema «Cy-



NIeOHBIN KaOMHET», KOTOPAsl IMO3BOJISIET BECTU TTOUCK
JIeJT 0 peKBU3UTAM CTOPOH, TTOAaBaTh U MIPUHUMATh
pasauyHbIe MpoleccyalbHble AOKYMEHTHI, B TOM
Yyyclie TIoAyJaTh y JOBEPUTEIIS TOBEPEHHOCTh C T0-
MOIIIBIO DJIEKTPOHHOM MM POBOI MOAMMCH U T.1I.

Tem He MeHee caMM TpakTaHCKHUE Jiejia BeIyT-
csl Ha Oymare, ¥ JUIsl O3HAaKOMJIEHUSI C MaTeprajaMu
MpUaETCs SIBUThCS B CyA. B HacTosee BpeMs B Te-
CTOBOM pEXMME 3aIlyllieHa CUCTeMa 3JIEKTPOHHOTO
IPaXXIaHCKOTO JIefa.

Taxke oOCykmaeTcss BO3MOXKHOCTb BHEIPEHUS
9JIEKTPOHHOM IOPUCIVKIIMM — TiepepacipeneyieHus
IpaXXIaHCKUX Ae] MeHee 3arpy:keHHbIM cynaMm PK. T1o-
JIoOHass Mepa CIIOCOOHA CHU3WUTb PUCK KOPPYITLUU,
HO MOXKET W OTPa3UThCST Ha KAYECTBE CYIOIPOM3BOICTBA.

B3bICKAHWE 3AOOJI>XEHHOCTW B KASAXCTAHE | TPAHCI'PAHNYHOE BAHKPOTCTBO

3akJ/iroueHue

CucteMma paspeureHust criopoB PK Haxonutes B mo-
CTOSIHHOW JMHaMuKe. Y Hac BBICOKUE OXMAAHUS
oT nHuumaTuB BepxoBHoro cyna PK 1o manbHerli-
el nudpoBU3aLUU CYI0NPOU3BOACTBA. esTenb-
HocTh Bricurero cyne6Horo coBeta PK mo otGopy
cynei maeT mpekpacHble pe3yiabraTel. Cyn MDA
HapabaTbhIBaeT TIPAKTUKY, YBEJIWYUBAETCS KOIU-
yecTtBO nea. B PK mpoucxoauT MHOXECTBO MO3M-
TUBHBIX M3MEHEHUI B 00JaCTU TPakJaHCKOTO Cy-
JOMPOU3BOJICTBA, M BKYNE OHU JEMOHCTPUPYIOT
CEePbE3HYIO TOJIOXUTEIbHYIO IMHAMMKY. A 3HAUYMUT,
€CTh HaJeX/Ja Ha CKopeiilliee pelieHue MmpoodJieM,
OIMMCAHHBIX B HACTOSILIECH CTaThe.

AHAJIMTUNYECKUN OB30OP HEKOTOPbBIX
CYAEBHbIX AKTOB B COEPE
TPAHCIPAHNYHOIO BAHKPOTCTBA

EezeHuti Opnoe
topucm, Lidings

OTKas Bo BBeJeHUun
npoweaypbl

orHomennn OO0

«ITporpecc-Cryausi»,

KOTOpOE 3aHUMAJIOCh CheMKaMu
MOIYJISIPHOTO cepuaja «YIULbl Pa30oUTHIX
(oHapeit», OBIO MOmAaHO 3asiBJICHUE

OT MMeHM MHocTpaHHoOro OaHka East-West Unit-

Ha npouedypwr bankpomcmea, npogodumvie 6 Poccuu, cyuwecmeennoe eausuue
0Ka3bl8arom cyo0eOHvle npouecchbl, UHUUUUPOBAHHbIE KAK 8 POCCULICKOL, MAaK U @
uHocmpaunHoll opucoukyuu. Taxue npoyeccol MO2ym HOCAYHCUMb OCHOBAHUEM 015
OMKaA3a 80 66edeHUl npoyedypsvl, CMamov NPensmcmeuem npomue 0Cnapueanusl
coeaku. B Hacmosweli cmamve Mbl PACCMOMPUM HECKOAbKO NPUMEPO8 U3
CY0eOHOI npaKkmuKu, Ko2da 8 X00 poCCULICKUX NPoyeccos no deay o 6aHKpomcmee
BMEUUBANUCS UHOCIPAHHbBIE MANCObL. _I

ed Bank S.A. (EWUB) o npusHaHuu 6aHKpPOTOM.
«[Iporpecc-Ctynusi»  BbICTyMajla B KauyecTBe
MOpY4YUTENs 1O  00sA3aTeNbCTBAM ~ OCHOBHOTO
zaeminiuka EWUB — New Century Distribution
LLC, apdpunupoBaHHOTO C KOMITaHUEHA.
IToctaHoBiaeHueM TpuHagUATOro apoOUTpaxkK-
HOro anesuisiLiMoHHoro cyaa ot 15 utonsa 2020 roga
1o ey Ne A56-110498/2019 EWUB 65110 0TKa3aHO
BO BBEJICHUM TIPOLICAYPHI HAOIIOACHUS B OTHOIIIE-
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Huu «IIporpecc-Crynun», 1ej10 0 0aHKPOTCTBE OBLIO
npekpaiieHo. ApoutpaxkHsiii cyn CeBepo-3anaaHo-
ro OKpyTa IocTaHoBJeHWeM OT 2 Hosiopst 2020 roma
OCTaBWI YKa3aHHOE MOCTaHOBJICHUE O€3 U3BMEHEHUS.

o momayu 3asgBiaeHUs1 o mpusHaHuu <«[Ipo-
rpecc-Crynun» ©O6aHkporom EWUB obpamancs
3a BbIJAYEH MCMOJHUTEIBHOTO JINCTA Ha TIPUHY-
JUTEIbHOE MCITOJIHEHUE perieHus JIOHAOHCKOTO
MEXITyHAapOIHOTO apOUTpakHoro cyna ot 11 mexa-
ops1 2018 roma o mesry Ne 183891, koropsim ¢ «IIpo-
rpecc-CTynuu», a TakKe C WHBIX COMOpYyYMUTesei
1 ocHoBHOTrO nojikHuKa, New Century Distribution
LLC, Obu1r B3bICKAHBI JEHEXKHBIE CPelcTBa B pas3-
Mepe 0KoJ1o 9 MutH nosut. HecMoTps Ha nMeroreecst
peiteHue JIoHIOHCKOTO apoOuTpaxka, ApOuTpax-
Hblil cyn . MoCKBBI ornpesesieHueM oT 6 aekadopst
2019 roma mo geny Ne A40-30440/2019 ortkasan
B MPU3HAHUM W TIPUBEACHUU B HUCIOJHEHUE pe-
IIEHUsI UHOCTpaHHOTo cyna. KirouyeBbIM 10BOIOM
JIJIS OTKa3a CTaJlo TO, YTO OCHOBHO JODKHUK (New
Century Distribution LLC), 3aperucTpupoBaHHBII
B IlIBeiiiiapuu, Haxoauscs B MpoLeaype 0aHKpPOT-
ctBa. CieacTBHEM MpOoLIeaAyphl 0AHKPOTCTBA OCHOB-
HOTO JIOJDKHUKA SIBJISITICSI MOPAaTOPUiA Ha B3bICKA-
HUE 3a70JDKEHHOCTH KaK ¢ CaMOro JO/DKHUKA, Tak
U ¢ TIOPYYMTEJIeld TI0 eTo 00s3aTe/IbCTBAM, K YHCTY
KOTOpbIX oTHOcWIach «IIporpecc-Crymausi». B cBs-
31 C 9TUM ApOUTpaxkHbI cyn I. MOCKBBI OTKa3aj
B MpU3HAHMM pelieHus JIOHIOHCKOro apOouTpaxa
KaK MpOTHBOpeYaIiero myoJuuHOMY MOPSIIKY.

B cBoto ouepenp, TpuHaaaThlil apOUTPaKHBIN
aneJUISIMOHHBIN cyn, oTKa3biBass EWUB Bo BBene-
HUU TIPOLeAypbl HAOMIOACHUS, YKa3al, YTo pelle-
Hue JIOHIOHCKOTro apOuTpaXka XOTh M HE TI0JIOXKE-
HO B OCHOBY 3a$sIBJICHUSI O TIPU3HAHUU OAHKPOTOM,
HO HE MOXET ObITh MpoUTrHOpupoBaHO. ToT (axT,
YTO B MPUHYIUTETHLHOM WCIOJHEHUM pEIIeHUS
JlongoHcKkoro apouTpaxka ObU10 OTKa3aHO, SIBJISIETCS
pelIaomnM MpU YCTAaHOBJICHUU BO3MOXHOCTH BBE-
neHus nporenypsl. Cyn cnenan BbIBOM, UTO «3A00.1-
JCEHHOCMb, He CNOCOOHAsA K NPUHYOUMEeAbHOM) 63bl-
ckanuto Ha meppumopuu Poccuiickoii Pedepayuu,
He Mooicem Oblmb YumeHa npu OnpeoeseHuy NPU3HAK08

bankpomcemea poccuiickoil opeanusayuu». Ilo cytu,
arneJUISIUMOHHBIN CYIl yKa3aJl, 4To MoA00Hast 321071~
SKEHHOCTb HE MOXKET ObITh «M3JIe4eHa» MMyTeM BKJIIO-
YeHUs ee B peecTp TpeOOBaHMUIT KPeIUTOPOB.

OnHaKo KacCallMOHHbIN CyJI IPUIIIE] K HEBEpHO-
MY BBIBOJY O TOM, YTO MHOCTPAaHHBII OaHK HE MOXET
00paTUTHCS ¢ TPeOOBaHMEM O MPU3HAHNM JOJDKHUKA
0aHKPOTOM I10 TOM Ke TIPOoLIeIype, YTO M POCCUMCKIE
0aHKu, — Oe3 TpeaBapUTEILHOIO MOJTYUYeHMs pele-
HUS 0 B3bICKAHMU 3a0JDKEHHOCTH. Takas mpaKTHUKa
yXe JI0JToe BpeMsl MpU3HAeTCsl HEBEpHOM, U poc-
CUIICKME CYIbI, HAIIPOTUB, YKA3bIBAIOT, UTO IIPU BO3-
Oy>XIeHUU Jejla 0 0aHKPOTCTBE MHOCTPAHHbIE OaHKU
MOJIE3YIOTCSI TEMU K€ ITPOIECCYaTbHBIMU TTPUBUIIC-
TUSIMU, YTO Y X POCCUIICKIE KOJIJICTH' .

HeucknrounrtenbHas
GaHKpOTHas NoACYAHOCTb

B pamkax gena o GaHKpOTCTBe MeXayHapoOmgHO-
ro Ganka Cankr-Ilerepoypra (MBCII) Ne AS56-
140063/2018 KOHKYpCHBII YIpaBISIOMIAN B JIULIE
ACB oOpatwics ¢ 3asgBlIeHHEM 00 ochapuBaHUU
JEBSATH IOTOBOPOB Ha TPOAAXY OOJMTallMiA, 3aKITO-
yeHHbIXx Mexay MBCII u komnanueit RiverRock
Securities Ltd (RSL). Bce ykazaHHBIe JOTOBOPHI CO-
JepKaan apOUTPaKHYIO OTOBOPKY O TOM, YTO JIIOObIE
CITOpPBI, BO3HUKAOIINE U3 HUX, MMOIEXAT pa3perie-
HUIO B JIOHIOHCKOM MEXIyHapOIHOM apOUTpaxke.
Bornpeku ykazaHHOI OroBOpKe KOHKYPCHBIM YIIpaB-
Jsiommit MBCIT mogan 3asiBiieHre 00 ocriapuBaHUMN
JIOTOBOPOB Ha TTPOAAKY OOIUTALIMi TTO CIeIUaTbHBIM
OCHOBaHUSIM 3aKoHa 0 0AHKPOTCTBE B paMKax BO3-
oyxneHHoro B Poccuu nena o 6ankporctse MBCII.
IMocuurtaB, yTo Mojaya 3asiBleHUsT 00 ocra-
pUBaHUU CIEJIOK B paMKax jejla 0 O0aHKpOTCTBe?
MBCII Hapy1iaeT apOUTpaKHYIO OTOBOPKY, KOMITa-
Hus RSL obpaTtunack ¢ XxogaTaiicTBOM 00 aHTUHCKO-
BOM 3armperte (anti-suit injunction, ASI) B Beicokuit
cyn JloHaoHa. VYaoBieTBOpsii 3TO XOAATaMCTBO,
JIoHIOHCKMIA Cyl OTMETHJI, YTO TTIOJaHHOE KOHKYPC-
HBIM YIOPABJSIONIMM 3asBJICHUE SIBISIETCS MCKOM

I Cm., nanpumep, deno banka Kunpa Ne A41-15150/2015, Yewckoeo skcnopmuoeo 6anka Ne A40-125301/2015, PNB

Banka Ne A40-263943/2020 u m.o.

2 @edepanvruiii 3ax0n om 26 okmaopsa 2002 eooa Ne 127-D3 «O necocmosmenvHocmu (6anHkpomemee)».
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B paMKax JieJla 0 OaHKpPOTCTBE IO JIOTMKE KaK poc-
CHUICKOTO, TaK M aHIJIMIcKOro npasa. [Toka B 3as1B-
JICHUSIX KOHKYPCHOTO YITPABJISIONIETO COIAEPXKATCS
TpeboBaHUs, KOTopble JIOHTOHCKUI apOUTpax BIpa-
BE YIOBJIETBOPUTH CAMOCTOSITEIbHO 0O€3 BIUSHUS
Ha npaBa TpeTbux JIull — KpeautopoB MBCII, ycner-
HO€ pa30dMpaTesIbCTBO B apOUTpaKe OYIET BBHITOIHO
1151 KpenutopoB. OtaensHo Beicokuii cya JIoHmoHa
OTMETUJI, YTO B HACTOSIIIIEM CJIydae OTCYTCTBYET Ka-
KOI-JIMOO 3JIEMEHT MyOJIMYHOTO MOpsiiKa, KOTOPBIA
OBl MPEIMATCTBOBA MPU3HAHUIO 1 WCTIOJIHEHUIO pe-
meHust JIonmoHckoro apoutpaxka B Poccun.

B pesyabrate mpuHATOr0 aHTUMCKOBOTO 3aMpe-
Ta ACB 0bUTO BBIHYKAEHO OTKa3aThCsl OT TpeboBa-
HUS O MPU3HAHUM JEBITHA ITOTOBOPOB Ha MPOJAAXKY
o0nuranuii HeIEeMCTBUTEIBHBIMU B paMKax Jefa
o 6ankporctBe MBCII 1 mpomokuTh 3TOT KOH-
TpaKkTHBIN criop B JIoHTOHCKOM apouTpaxe.

3anpeT Ha cenapaTHoe
GaHKpPOTCTBO

ApbuTpaxHblii cyn CBepaIOBCKON 00J1acTH B paM-
kax nena Ne A60-14265/2017 pemienuem oT 14 HO-
s0ps1 2017 ropa mpU3HAI POCCUMCKOIO Mpeamnpu-
HUMarTessl, 0eHeduMapa KpyInHOU CBEepAIOBCKOM
MMPOMBINIUIEHHON rpymmbl «[eHepanus» B. B. Jlam-
TeBa 6aHKpoTOoM. OTHUM M3 KPeIUTOPOB MOJKHU-
ka Beictynianio [TAO «bank BTb». B aBrycte 2018
rona BTB oGpatuicsa c 3agsineHueM B Boicokuit
cyn JlonnoHa 00 MHULIMMPOBAHUHU MPOLIEAyphl OaH-
KpoTcTBa B oTHouleHuu B. B. JlanteBa yxe Ha Tep-
putopuu BenukoOputanuu. B 3amury cBoeli mo3u-

CYOEBHBIE AKTbI HA3SAMETKY | TPAHCIPAHNYHOE BAHKPOTCTBO

MM O0aHK CChLIAJICS Ha OOpaTHBIN ciaydyail — aeo
0 OAaHKPOTCTBE OBIBILETO XYTOXECTBEHHOTO PYKO-
Boautesiss HoBocubupckoro reaTpa orepsl U 6aneTa
B. A. KexmaHa, cBsizanHoro ¢ kommnanueit JFC, He-
Korjma KpymHeWImM uMmIoptepoM 0aHaHOB B Poc-
CHI0, MPU3HAHHOU 6aHKpoTOM B 2015 romy.

Torma poccuiickue Cyabl HE COWIM 10 0 OaHKPOT-
cTBe B BenukoOpuTaHMM MPUYMHON Mg OTKasza
B MHUIIMAPOBAHUN COOTBETCTBYIOIIECH IMPOILIEAYypPhI
B Poccun. Ilo MmHeHnuto npencrasureneir BTb, oT-
KpBITHE TTapajIeIbHOTO JieJIa 0 0AHKPOTCTBE B MHOM
IOPUCAVKIIMA HE SBJSIETCS HapylIeHWEM pPOCCHUIi-
ckoro 3akoHa 0 OaHKPOTCTBE, MOCKOJIbKY 3TO Jie-
JJaeTcs B LIEJISIX PO3bICKA W OOpallleHUsT B3bICKAHUS
Ha aKTUBBI, KOTOPbIE CKPBIBAIOTCS B paMKaxX poc-
CHUICKOM Mpoleaypbl 0aHKPOTCTBA.

B cBoem pemenun ot 26 despanag 2020
roga Bricokuii cyn JloHmoHa, HAa0OOpOT, yKaszain,
yTO Hajauuue B oTHomeHun B. B. JlanTeBa BO3-
Oy>XIeHHOTO0 Niejia 0 0aHKPOTCTBE HA TEPPUTOPUU
Poccuiickoit Menepaiuu mpensTCTBYeT BO30YXK-
JNEHUIO MO CYyTW aHaJIOTMYHOIO Jejla 0 0aHKpPOT-
cTBe B BenukoOputanuu. B 3amuty nosunuu BTh
MPUBOIMIVCH TOBOJABI O TOM, UTO 3alpeT Ha CO-
BeEpIlIeHUE AEUCTBUIT BHE paMOK yXXe BO30YXIEeH-
HOTO Jejla 0 GaHKPOTCTBE KacaeTcs TOJbKO CIy-
4yaeB, KOrjaa KpeaUuTop AEUCTBYET UCKIIOUUTEIBHO
B COOCTBEHHBIX MHTEpECAX, a He B MHTepecax BCeX
KPEeIUTOPOB. AHTJIUIACKUIA Cyl OTBEPT 3TOT TOBO/,
yKas3aB, YTO B paMKax Jiejja 0 0aHKPOTCTBE 3alllU-
Ta WHTEPECOB BCEX KPEAWTOPOB MPOMU3BOIUTCS
YTBEPKACHHBIM CYyIOM apOUTpPaKHbBIM yIIPaBJIsIO-
IIMM, a HE KaKUM-JI100 OTAEIbHBIM KPEIUTOPOM,
XOTb U A€W CTBYIOIIAM B MHTEpPECaX BCEX.
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MEXAHWU3M NPUBJIEMEHUA
MHOCTPAHHbIX JINL

K CYBCUANAPHOW
OTBETCTBEHHOCTU B AENAX
O BAHKPOTCTBE B POCCUN

[ OkcaHa Memepc
napmHxep,
Eversheds Sutherland

asHaueHWe MeXaHW3Ma CyOCcUauapHOM

OTBETCTBEHHOCTH B 0AHKPOTCTBE yHA4YHO,

Ha Hall B3IJISIO, OXapaKTepu3oBajl ApOu-

TpaxHbIit cyn CeBepo-KaBka3ckoro okpy-
ra B OMHOM M3 CBOUX NOCTaHOBiIeHMI: «Cybcudu-
apHasi omeencmeeHHoOCms no 0eaam o OaHKpomcmee
npu3eana npomusodelicmeosams 310ynompeoseHusIM
KOpnopamueHoil ¢oopmoii, mo ecmov cumyayusm, 8 Ko-
mopuiX opudutecKue Auya UCNoAb3VIOMCcs 045 Hedo-
OpocosecmHbIX yeneil, A UMEHHO: YKAOHEeHUs Om Ynaa-
mbl HAN0208, U30eXcanus HeodXo0uMocmu UCHOAHAMb
2paxcoancko-npagosvie obs3amenvcmea u m.n. B 3a-
pybedcHbIX 3aKOHO00amenbcmeax 0N U3dedcanus 310-
ynompeoOaeHUuil KopnopamueHoii (HopMoil NpUMeHs-

3axonodamenvcmeom Poccuu ycmanoeneno, ymo KOHmMpoaupyowue 00ANCHUKA AUUA
(Oanee — KJUJI) moeym bbims npusneuenst Kk cyocuouapHoil omeenmcmeenHoCmu 6 0aH-
Kpomcmee' 6 nopadke enaeswt 111.2 3axona o bankpomemee no caeoyoujum 0CHOBAHUSIM:
30 HEBOZMONCHOCTb NOAHO20 No2alieHlUs: mpedosarull kpedumopos (cm. 61.11) u 3a He-
nodauy (HeceoespemMeHHy0 nooauy) 3asesexus doaxcuuxa (cm. 61.12). Huvie eudo
omeemcmeeHHocmu, npedycmompentie cm. 61. 13 (omeemcemeennocms 3a HapyueHue
bankpomtoeo 3axonodamenscmeéa) u 61.20 (omeemcmeeHHOCMb 3a YObIMKU, NPUYL-
HeHHble Q0AXUCHUKY) MO0 dce 3aKOHA, He SA8ASMCA CYOCUOUAPHOL OMBenCMBEeHHO-
CMbl0 8 DAHKPOMCIMEe, NOIMOMY 8 HACMOAUel CIAmbe pacCMampueamncsi He 0yoym.

romes puduueckue KOHCMpYKyuu 6 eude KOHyenyuu
“npokanvieanus Kopnopamuenoii eyaiu” (Aueaus)
UAU uHCmumyma “npoHu3slearoujell 0OmeemcmeeHHo-
cmu” (lepmanus)»?.

[MpuBeneHHbBIC BBIIIE MEXaHW3MbI MpPUBJICUC-
Hus KJIJI K cyocunnapHoil OTBETCTBEHHOCTH MOTYT
OBITh peaan30BaHbl MPU OJHOBPEMEHHOM HaJTUYNUU
CJIEAYIOIINX 00CTOSITEIBCTB:

* OTBETYMK MO 3asIBJICHUIO O TIPUBJICYCHUU
K cyOcHaMapHOW OTBETCTBEHHOCTH COOTBETCTBYET
MpU3HaKaM KOHTPOJUPYIONIETO MOJDKHUKA JIMIIA
(ct. 61.10 3akoHa 0 GAHKPOTCTBE);

+ nelicTBus (Oe3neiicTBUE) OTBETUMKA SBISIET-
Cs IPOTUBOIPABHBIM;

I @edepanvrviii 3axon om 26 okmsadpsa 2002 eoda Ne 127-D3 «O necocmosmenvHocmu (6aHkpomemee)».

2 [locmanosaenue Apoumpaxcroeo cyda Cesepo-Kaskaszckoeo okpyea om 24 nosopsa 2017 ooa no deay Ne A22-941/2006.
3 Cm., nanpumep, nocmawnoénenus Apoumpaxcnoeo cyda Mockoeckoeo okpyea om 25 mapma 2020 eoda No D0S5-
1597/2016 no deay Ne A40-161653/2014, Apoumpancrozo cyda Bocmouno-Cubupckoeo okpyea om 2 nosops 2018 eoda
Ne @02-5147/2018 no deay Ne A33-6226/2017, om 2 nosiops 2018 eoda Ne @02-5147/2018 no deay Ne A33-6226/2017 u
om 2 nosiops 2018 eoda Ne @02-5147/2018 no deay Ne A33-6226/2017.
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* KPEAUTOPHI B Jiejie 0 OAHKPOTCTBE OCHOBHOTO
JTOJKHUKA IMTOHECIU YOBITKHU B CBSI3U C POTUBOMPAB-
HBIMU JEWCTBUSIMU (O€3MeiCTBUEM) OTBETUMKA;

* yCTaHOBJIEHA BMHA OTBETYMKA.

ITpu stom B KauectBe KJIJI MOryt BbICTyNaTh
KaK poccuiickue (hbyu3nvecKrue W/Wau IopuandecKre
JIMIIa, TaK U MHOCTpaHHbIe. M3 Hanbosiee N3BECTHBIX
U aKTyaJbHBIX TPUMEPOB MIPUBJICUEHSI MTHOCTPAHHBIX
fopuandeckux uil B kauectse KJIUJI k cyocunyapHoit
OTBETCTBEHHOCTHU B OaHKPOTCTBE siBJsieTcst aeno OO0
«/lanbHsag crenb». B Hauane aBrycta 2017 roma Ap-
ouTpakHblii cyn KaJlMbIKMM TOCTAaHOBWJI TIPUBJIEYD
K cyocuamMapHoi orBeTcTBeHHOCTH Komranuun HSBC
Management (Guernsey) Limited u OOO «Bitu-ac-
ou-cu bank (PP)» mo monram kammbiiukoro OOO
«JlanbHsas crenb». Cya «IIPOKOJOJ KOPIHOPATUBHYIO
Byalb», YCTAHOBUB, YTO WHOCTPAHHBIC CTPYKTYPBI
KOHTPOJMPOBATU (PUPMY-I0/DKHUKA.

[Mpumepom mpuBiedyeHUsT (HU3NUYECKUX HHO-
crpanHbix KJIJI K cyocunnapHoil OTBETCTBEHHOCTH
SIBJISIETCSI CIIOP O MPUBJIEYEHUN U3BECTHOTO HEMEII-
Koro mnpojpcepa AjlekcaHapa BaH [roaMeHa K cy0-
CUIMAPHON OTBETCTBEHHOCTH IO JOJTaM POCCHUIA-
ckoro OO0 «A-Kowmmanu ductpudyums». JlanHoe
JIeJIO TTpUMeYdaTesIbHO, B YACTHOCTH, TEM, YTO CYIOM
MEepBOM MHCTAHIIMK MPU pa3pellieHUH criopa ObLIN
rpy0o HapyllleHbI MmojoxeHus [aarckoit KOHBEHITUU
0 BpPYYEHUU 3a TPaHUIICH CyIeOHBIX U BHECYIEOHBIX
JIOKYMEHTOB 10 TPaXkKIaHCKUM WJIX TOPTOBBIM JieiaM
1965 roma m pOCCUIICKOTO TMPOLIECCYaTbHOTO 3aKO-
HOJATEJIbCTBA B YacTW M3BEIIEHUS MHOCTPAHHBIX
JIM1I 0 cyaedHoM mpoliecce B Poccuu, 4to 06110 Mpo-
WTHOPUPOBAHO CyJaMM BBIIICCTOSIIIIUX MHCTAHIIUA.
B pesynbrate oTBeTYMK Y3HaAJI O TOM, YTO MPOTUB
HEro BBIHECEHO OIpEeeeHUE O MPUBJICYCHUU €ro
K cyOCUIMapHOU OTBETCTBEHHOCTU Ha CyMMYy OoJiee
400 MaH py0., 3a MATh OHEH OO0 MCTEYEHUs CpoKa
aneJUISIIMOHHOTO 00KaT0BaHUS OMpeneeHus cyaa
MepBOI MHCTAHIIUU.

MHoOrumMu cygaMu BOTIpOChI U3BEIIIEHUS MHO-
CTpPaHHBIX JIUI] O CyIeOHOM MpoIecce C UX y4acTh-
eM B Poccun UTHOpUPYIOTCS, OMHAKO Mbl CUMTAEM,
YTO 3TO HEMOCPEACTBEHHO BIMSIET HA MPU3HAHUE
U MpUBEIEHUE COOTBETCTBYIOIIETO POCCUMCKOTO
cyneOHOro akTa B HCIIOJHEHUWE Ha TEepPUTOPUU
JIPYyTUX TOCYAAPCTB, I1ie, K IpUMepY, MOXKET Haxo-
JIHUTHCS UMYIIIECTBO OTBETYMKOB.
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O6wmne npobaembl
npusaedyenusa KO4J1
K cybcuamnapHom
OTBETCTBEHHOCTU

Cyl1ecTByiollyie B MpakTUKE W Ha YPOBHE 3aKOHA PO~
onembl ipuBieyeHus KILJI k cyocuamapHoi OTBETCTBEH-
HOCTM MHOTOUMCJICHHBI. B OCHOBHOM OHM CBOISTCS
K HapyIIeHUIO OajaHca MHTEPECOB MEXTY 3asiBUTEISIMU
u KJIJI, BeICTYnarolmMy B TaKMX CITOpax B POJIM OTBET-
yukoB. JlaHHbIE MpOOIEeMbl, OE3YCIOBHO, aKTyalbHbI
M JIJISI CTIOPOB C ydacTreM MHocTpaHHbIX KILJT.

IlepBoe, 0 yem ciemyeT ckazaTh, — 3TO 0ObeM
cyocuauapHoili  otBeTrcTBeHHOCTH KJIJI, KOTOphIit
COCTaBJISIET PAa3HUILy MEXTY COBOKYITHBIM OOBEMOM
TpeOOBaHMIT KPEIUTOPOB 1 MMYILIECTBEHHOM MacCcoi
JOJDKHMKA. Ha mpakTuke Takast MOIEIb IPUBOIUT
K ToMy, uTo KJIJI BEIHYXKEH OTBeuaTh B pa3Mepe, 3Ha-
YUTEJIGHO IIPEBBIIIAIONIEM MPUYMHEHHBIC €ro Aeii-
cTBUsIMU (Oe3neiicTBuem) yosiTku. bonee Toro, KJIJI
MPOTUBOIIOCTABIISIIOTCS BCe TPeOOBaHUSI KOHKYPC-
HBIX KPEAUTOPOB, B pACCMOTPEHUM KOTOPBIX Ha CTa-
N BKJIIOUCHMSI B PEECTP OH HE TIPUHUMAJT YJaCTHsl.
B maHHOI cuTyally MBI BCETIIa pEKOMEHIyeM KITMEH-
TaMm, MIOMUMO MPOYETO, CChIIAThCS Ha 4. 2 cT. 69 ATTK
P® 1 HacTtanBaTh Ha TOM, YTO MPEIOIULIMS B OTHOILIC-
HUM pa3Mepa M cocTaBa TpeOOBaHUI KaXI0ro KOH-
KypPCHOTO KpeauTopa B Jieje 0 OAHKPOTCTBE HE pac-
npoctpansiercsd Ha KIIJI B criope o nMpuBJIeYeHUH €ro
K CyOCMIMAapHOM OTBETCTBEHHOCTH M COOTBETCTBYIO-
e (paKThl He MOTYT MY ITPOTHBOITOCTABIISITHCS.

Bropas ob1ast mpobiema 3akiodaeTcs B CJIMIL-
KOM, Ha Halll B3I, ITMPOKOM CIIEKTPE TTPe3yMITLIIA
Hamuus coctaBa oTBeTcTBeHHOCTH KJIJT (mpu3HakoB
KOHTpPOJISI, TIPUYMHHO-CJIEACTBEHHOM CBSI3U W TIPO-
THUBOIIPABHOCTU ACHCTBUIT/OE30EHCTBUSI), UTO BiICUYET
B OOJBIIMHCTBE CIy4acB aBTOMATHUYECKUIl Mepexoj
OpeMEHM JTOKA3bIBAHMSI COOTBETCTBYIOIIMX OOCTOSI-
tenbetB Ha K/JI. YacTto cutyauumst yeyryomsieTcst orpa-
HUYEHHBIMA  TIPOLECCYAIBHBIMA ~ BO3MOXKHOCTSIMU
KJ1J1 1o noka3bIBaHUIO TAKMX OOCTOSITENIECTB, ITOCKOJTb-
Ky CBEICHUSI O (PMHAHCOBOM COCTOSTHUW JOJDKHUKA
U CIIOPHBIX CAEKaX, KaK MPaBUIO, HAXOAATCS Y TOJIK-
HUMKa 1/MI1 KOHKYPCHOTO KpeanTopa, Ho He'y K/1JT.
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TpaHcrpaHuyHble
acneKTbl NPUBJIEYEHUS
KOJ1 kK cy6bcnamnapHom
OTBETCTBEHHOCTU

MOKHO BBIIEIUTh HECKOJIBKO TPAHCTPAHUYHBIX aCTIeK-
TOB, KOTOPbIE BBITEKAIOT U3 KJIACCUYECKMX TSI TIPaBO-
OTHOIIIEHUIi C UTHOCTPAHHBIM 3JIEMEHTOM BOITPOCOB:

* MpUMEHUMOE TIpaBo U dopyMm (cyn), KOM-
MEeTeHTHBI paccMaTpuBaTh CIOp: Vis attractiva
concursus 1 lex fori concursus;

* IpU3HAaHWE W TIPUBEICHUE B MCIIOJIHEHUE
aKTOB POCCUMCKHUX CYIOB 3a TPAaHULICH;

* o0ecIleunTe/IbHBIE MEpPhl B OTHOILICHHUU
nHocTpaHHbIX KJIJI 1 ux umy1iecTna;

* U3BelleHNWE MHOCTPAHHbBIX JIULl O CyIeOHOM
pasoupatenbcTBe B Poccuu.

JaHHbIe MPOOIEMBbI SIBISIOTCS CIIeIMPUUEeCKr-
MU 1, KaK MPaBUJI0, aKTyaJlbHbI TOJBKO IJIS1 Cy4aeB
MPUBJICYCHUST K CYOCUIMApHON OTBETCTBEHHOCTH
nHocTpaHHbIX KJIJI. O HUX moiiaeT peub gajee.

MpumeHnmMoe npaso

U KoMneTeHuns ¢opyma:
vis attractiva concursus
n lex fori concursus

Poccuiickoe 3aKOHOHATENCTBO HE  COAEPXKUT
CIeIMaIbHbIX TTPaBUJI OINPENCICHUST KOMITETEHIIUN
CyJI0B U TPUMEHUMOTO TIpaBa B TpaHCTPAHUYHOM
0aHKpPOTCTBE, B TOM YHCJIE B OTHOIIEHWUU CIIOPOB
o npuBiedeHnn nHoctpaHHbix K/JI k cyocummap-
HOI OTBETCTBEHHOCTH.

Bwmecte ¢ Tem B mpakTuke Briciiero apourpax-
Horo cyna P® Obla BeIBe[icHA KATETOPUs «<1pasa eo-
cydapcmea, 6 Komopom 0b110 8030ycOeHo 0eno o 6aH-
kpomcemae». BAC P® 00s13a71 HUKECTOSIINE CYIbI
NMPUHMMATh BO BHHUMaHMUE YKA3aHHYIO KaTeropulio
MpU OmpeaeeHUM MPUMEHUMOTO TIpaBa K CIIOpY,

CBSI3aHHOMY C 0aHKPOTCTBOM Ha Tepputopuu Pd*.
DTa KaTteropusi TakKe IO3BOJISIET HMXKECTOSIIUM
cyaaM 000CHOBATh CBOIO KOMIIETEHIIMIO Ha pACCMO-
TpeHue cropa ¢ yyactueM nHoctpaHHbix KJIJI.

Takoit moaxom UCIOJB3yeTCs BO MHOTMX pas-
BUTBIX TIPABOIOPSAAKAX, YTO JejaeT ero YHUBEpP-
CaJIbHbIM U TO3BOJISIET U30eXkaTh psiAa IpodeM
MpU MPU3HAHUM U MIPUBEJACHUU B UCTIOJIHEHUE CO-
OTBETCTBYIOIIIUX CYAEOHBIX aKTOB POCCUNCKMX CYy-
JIOB B APYTUX IOPUCIUKIIUSX. JlaHHBIN MOIXO/T TaKXKe
3aKperuieH B KauecTBe o0I1ero mpasuia B ¢T. 7 Pe-
raMeHTa EBpomeiickoro coro3a o mpoueaypax He-
cocrositesibHOCTH OT 20 Mas 2015 roma Ne 2015/848
u B Pykosoactee FOHCUTPAJII mis 3aKkoHOmaTe b~
HBIX OPTraHOB IO BOIIPOCAaM 3aKOHOIATEILCTBA O He-
cocrosiTesibHOCTA (MpuHsATO permeHueM FOHCU-
TPAJI 25 utonsa 2004 roaga).

NpusHaHue n npuBepeHne
B UCMOJIHEHUE POCCUNCKUX
cyaebHbIX aKTOB

Wcxons n3 MUpOBOI MPaKTUKNA, MOKXHO BBIIEIUTh
caemytolme Hanbosee pacrpocTpaHEHHBIE OCHOBA-
HUS IJ1s1 0OTKa3a B IPU3HAHUW U MPUBEACHUU B UC-
MOJHEHNE MHOCTPAHHBIX CYyJIeOHBIX aKTOB:

* TOCYIapCTBO, Ha TEPPUTOPUU KOTOPO-
IO BBIHECEHO CyAcOHOE pelleHue, MPUBOIUMOE
B MCMOJHEHWE, HE CAeAyeT MPUHIIMITY B3aUMHOCTU
(the Supreme Regional Court of Hamburg, 13 July
2016, No. 6 U 152/11);

* pelieHue He SBsieTcs: PUHATBHBIM 1 OKOHYA-
TEeJIbHBIM, 3aBEPIIAIOIIMM PACCMOTPEHME CIIOpa I10 CY-
mectBy (Societe Eram Shipping Co Ltd v. Compagnie
Internationale de Navigation [2003] UKHL 30);

* pellieHre BBIHECEHO TP HapyIIeHWU OCHO-
BOTOJIAraloIMX MPUHIIMITOB MPOLIECCYaIbHOTO TpaBa
(Parsons & Whittemore Overseas Co V. Société¢ Générale
deI’Industrie du Papier, Yearbook Comm Arb’n1[1976]);

* pellleHWe  TPOTUBOPEUYUT  MyOJUUYHOMY
MOPSAKY TOCyAapcTBa, Ha TEPPUTOPUU KOTOPO-
ro oHO MpuBoAUTCS B ucnojiHeHue (Resorts World
at Sentosa Pty Ltd v. Kok (2016) WASC 96).

* [Tocmanoenenue Apoumpaxcrozo cyoa Cegepo-Kaesxasckoeo okpyea om 24 nosops 2017 eoda no deay Ne A22-941/2006.
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I1pu 5TOM MBI YOEXKAEHBI B HEOOXOAMMOCTH TIIATETHHO-
'O aHAJT3a TOTO, YTO MMOHUMAETCSI IO KaXKIOM KOHKPET-
HOI1 KaTeropueil B rocynapctse, e OyaeT Npu3HaBaTh-
Cs1 1 TIPUBOAMTHECS B UCMOJHEHWE COOTBETCTBYIOIIMIA
cyneOHbIi akT. JlormycTiM, eciiv KpeauTop MpURIeKaeT
oenbrutickoe KJIJI x cybcumpapHoOil OTBETCTBEHHO-
CTH TIO JiesTy 0 OaHKpOoTCTBE B Poccuu, criemyeT yduThl-
BaThb TPAKTUKY OEJbIMICKUX CYIOB, B COOTBETCTBUU
C KOTOpOI TIPYHIIMIT OTPaHUYEHHON OTBETCTBEHHOCTU
YYaCTHUKOB IOPUAMYECKOTO JIMIIA HE paccMaTpyBaeTCs
Kak 4acTb MyOJIMYHOro ropsiaka bembruu, yro, 6e3yc-
JIOBHO, SIBJISIETCS JJIs1 3asIBUTEJICH B CIIOpax O MpUBJIeYe-
Hum nHocTpaHHbIX KIIJI K cyOcuamapHOil OTBETCTBEH-
HOCTH TOJIOXKUTEIbHBIM (hakTopoM. OHAKO KaTeropust
MyOIMYHOTO MOPSIIKA TMHAMWYHA 1 CO BPEMEHEM €€ CO-
CTaBJISTIOIIME MOTYT MEHSITHCSI.

B3avMHOCTb npu npusHaHUU
U NpyBEeAEHUU B UCTIOJTHEHME
CyAeO6HbIX aKTOB O MPUMEHEHUN

obecneunTesibHbIX Mep

Oco0ble CIOKHOCTM MOTYT BO3HHUKATh B CJydae,
Korjga Haxoasimmcs Ha tepputopun P kpeauro-
paM HEOOXOIMMO TMPUHSTh O00ECIIEUUTEIbHbBIE MEPhI
B OTHOIIIEHWM UMYIIECTBA OTBETUMKA, HAXOMSIIETOCS
3a TrpaHulieil. Poccuiickoe peryaupoBaHUE HE IpO-
BOJMT pa3uuMil B TIepeyHe MMYIIECTBA POCCUMCKIX
u uHocTpaHHbIx KIIJI, Ha KoTOpoe MoXeT ObITh 00pa-
1eHo B3bicKaHWe. OCHOBHBIE pa3IvUYMs BO3HUKAIOT
Ha CTaJMU WCIIOJTHEHUSI COOTBETCTBYIOIIIMX UTOTOBBIX
(o mpusneuenun KIIJI K cyOcuamapHOi OTBETCTBEH-
HOCTH) M TIPOMEXYTOUHBIX (O MPUHSTAU OOECIIEUM-
TEJBHBIX MEP) CYIEOHBIX aKTOB.

Tak, BO MHOTMX IOPUCIUKIMSIX (B YAaCTHOCTH,
B AHIMM W [épMaHUM) OTCYTCTBYET BO3MOXHOCTH
MPU3HAHUS U TIPUBEIEHUST B UCITOJITHEHUE TTPOMEXKY-
TOYHBIX aKTOB MHOCTPAHHBIX CYIOB, HE 3aBepIllaro-
X PAaCCMOTPEHUE CIopa IO CYILIECTBY. DTO OTHO-
CUTCS Y K aKTaM O MPUHSITUNA O0ECIIEUUTETbHBIX MEP.

B Tex ropucaukiusix, rae npu3HaHue U TpUBe-
JIEHWE B MUCMOJHEHUE MHOCTPAHHBIX CYIeOHBIX aKTOB
O MPUHSTUN O0ECTICUUTETBHBIX MEP TOITyCKaeTcs (Ha-
npumMep, B ABCTpuM), mpoodsieMa nHast: Poccust peaxko
MPUAEPKUBACTCST TTPUHIIMIIA B3AaUMHOCTH, TTOCKOJIb-
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Ky DPOCCHUIACKWE CyIbl, KaK IpaBUIO, HE MPU3HAIOT
MHOCTpPaHHbIE CyAeOHbIE aKThl O MPUHSATUN OOecre-
YUTENIbHBIX Mep. Tak, u3 1. 26 MHGOPMAIMOHHOIO
muceMa TipesunuymMma BAC P® ot 7 mrons 2004 roma
Ne 78 cnenyer, uto B Poccny Takoe nmpr3HaHUe HEBO3-
MoOxHO. BMecTte ¢ TeM mocTtaHoBjieHue 1ieHyma BC
P® ot 27 nrons 2017 roma Ne 23 momycKaeT MpUHSITHE
TaK1X MEp POCCUICKIM CYJIOM 10 UCKY, KOTOPBII pac-
CMaTpUBAETCS I10 CYILECTBY 3a TPaHULICH.

N3BeLLeHne MHOCTPaHHbIX
i, o cyaebHoMm
pa3bupaTenbcTBe:
0CODOEHHOCTU pery/impoBaHus

B GoONBIIMHCTBE pa3BUTBLIX IPABOIOPSIIKOB CEpPhe3-
HBIM HapyIIEHUEM ITPOLIECCYaTbHBIX HOPM, BIIEKY-
ILIMM OTKA3 B IPU3HAHWN Y IIPUBEICHNY B MICITOJTHEHIIE
MHOCTPAHHOTO CY/IEOHOT0 aKTa, SIBJISIeTCSl HapyIlIeHUe
MPaBWJI U3BEIICHNS O BpEMEHM M MECTE PaccMOTpe-
Hus criopa. Takoe u3BelleHne (YBeAOMIEHNE) JOKHO
MPOM3BOIUTBLCS B COOTBETCTBUU ¢ [Aarckoii KOHBEH-
LYeil 0 BpyYeHUM 3a TpaHUIIE CyneOHBIX M BHECY-
JIEOHBIX TOKYMEHTOB T10 TPakIaHCKUM WU TOPTOBBIM
nenam 1965 roga, yqacTHULIEN KOTOPOi siBisieTest Poc-
cHsI ¥ OOJIBILIMHCTBO Pa3BUTBIX TOCYIAPCTB.

Cyn noKeH OTKJIagblBaTh BBIHECEHUE MTO-
TOBOTO CyJIeOHOT0 aKTa /10 TeX Iop, MoKa He OyaeT
YCTaHOBJIEHO, YTO MOBECTKa OblIa BpyuyeHa WM JI0-
CcTaBJieHa CBOEBPEMEHHO TaKUM 00pa30M, UTOObI OT-
BETUMK MOT ITOATOTOBUTHCS K cBOeH 3amuTe. OgHaKo
Poccust cnenana 3asiBieHue Mo 1aHHOW KOHBEHIINM,
yKasaB, 4TO CyIbl CTPaHblI BIIpaBe BEIHOCUTH pellle-
HUS 10 CYIIECTBY cIiopa 6e3 yueTa yKa3aHHOTO Tpa-
BWJIA, €CJIM BBITIOTHSIOTCS CICAYIOIINE YCIOBUS:

* JIOKYMEHT ObUI TepefaH OJHMM U3 CIOCO-
00B, MPEeIyCMOTPEHHBIX B JaHHOW KOHBCHIINMN;

* TICPUOJ BPEMEHU CO JTHS HaIpaRIeHUsI JOKYMEH-
Ta, KOTOPBIN Cy/bs1 ONpeAessieT Kak JOCTATOUHbBIN MpU-
MEHMTEJILHO K KaXKIOMy KOHKPETHOMY Ty Y KOTOPBIi
HE MOXET COCTARJISITh MEHBIIIE IIIECTH MECSITIEB, UCTEK;

* HUKAaKOIo CBMJIETETLCTBA MOJY4YEeHO
He OBIJI0, HECMOTPSI Ha TPUHITHE BCEX pa3yMHBIX
Mep IUISI €T MOJIyYeHUsI OT KOMITETEHTHBIX OPraHOB
3arpaliiBacMoro rocy1apcTna.
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HASHAYEHUE CYJ0OM PECUBEPOB
(RECEIVERS) HA BPUTAHCKUX
BUPITUHCKUX OCTPOBAX

C LEJIbIO COXPAHEHUA AKTUBOB

[ JAHHOM CTaThe aBTOPHI PACCKaXXyT O MOHSITUM <«PEeCHBEP», O TOM, B Ka-
KHUX CIyJasix MOXXHO Ha3HAYUTh PECUBEPOB, a TAKXKe 00 MX MOJTHOMOYMSIX
M YCJIOBUSIX Ha3HaueHus. B cTaThe TakKe paccMaTpUBaIOTCS MPaKTUUECKUE
aCITeKThI U TIOCJICACTBYS Ha3HAYCHUSI PECUBEPOB, B TOM YHMCJIe Ha TIpUMepe

JieJ, B KOTOPBIX TPUHUMAaJK yuyactue opuctbl Conyers.

i Ha bputanckux Buprunckux OctpoBax (bBO) mosoxeHust o pecuBepax BKIIIO-

] yeHbl B 3akoH bBO o 6GankporctBe 2003 roga. HecMoTpst Ha 3T0, (pr3MYECKOE JTULIO

N} y — pecuBep, 0 KOTOPOM MOWAET PeYb HUXKE, HUUETo O0IIero ¢ 0aHKPOTCTBOM HE MMe-
Ll eT M He Ha3zHayaeTcsl KPeauTOpaMM MODKHMKA, KaK apOMTPaKHBIN YITPaBJISIOIINIA
i B Poccuu. OH HazHayvaeTcs CyoM 10 XOIaTaiiCTBY OMHOIM M3 CTOPOH CHOpa C LIEJIbIO
Mapk ®opme COXpaHEHUs aKTUBOB (PM3MYECKOr0 WM IOPUANYECKOro Jula. XoTs pecuBep 00s13aH
napmuep, Conyers JIeICTBOBATh B MHTEPeCaxX Ha3HAUMBILEH CTOPOHBI, OH aBTOHOMEH OT Hee U SIBJISIeTCS
He3aBUCUMBIM OGUIIepOM cylda. B pyccKoM sI3bIKE TTOHSITUIO «PECUBEp» MPUMEPHO
COOTBETCTBYET «YMPABJISIIOIINI», HO HA B KOEM CJTydae He «BHEITHUIN YIPaBISIONIUI»
B TOM CMBICJIEe, B KAKOM 3TOT TEPMUH UCIOIL3yeTcs B I1aBe VI 3akoHa o 6aHKPOTCTBE.
Kaxk npaBuiio, B posii pecrBepa BbICTYMAET KBATM(UIIMPOBAHHBIN CIIEIMATIUCT IO OaH-
KPOTCTBY, BHeCeHHBIN B criucoK bBO Komuccueii mo ¢mHaHcoBbIM yeayraM (Financial
Services Commission); ClMCOK TaKUX CIELMATIMCTOB JOCTYIIEH Ha caliTe KOMUCCHUU.
PecuBepoB MOXXHO HA3HAYUTH IS
* COOJTIOEHMS NCTIOJTHEHVST YCJIOBMIA TIPUKA3a O 3aITpeTe Ha PacIiopsbKeHNE aKTHBAMMU;
* COXpaHEHUSI aKTUBOB;
* BBISIBJIEHUST aKTUBOB (PU3NYECKOTO VI IOPUANIECKOTO JIMIIA, TTOATa alo1e-
o ToJ opucaukiyio cyaa Ha bBO.
Eezenuss ®edomoea Cynpl He Ha3HAvYalOT PECUBEPOB UISI IPOBEACHUS paccieloBaHuil 00 aKTUBaX
topucm, Conyers WY CAEJIKaX, BISIBJICHMS MTpaBOHAPYIIEHUN WM MPU3HAHUS CAEJOK HeleMCTBU-
TeTbHBIMU (TEM HEe MEHEEe PECUBEPHI ITPU UCTIOJIHEHUU CBOUX 00sI3aHHOCTEN BITpaBe
BBISIBJISITH COBEPILIEHHBIE TTPABOHAPYIIEHUS U COOOIIATh O HUX).
PecuBepoB MOXKHO MpUBJIEUb B MOAAEPKKY CyIeOHOro UM apOUTpakHOTO paszdoupaTteabcTBa Ha bBO
WY 332 pyOeKoM, a TakKe B IMOIEPKKY UCTIOJTHUTEILHOTO TTPOM3BOJICTBA, TO €CTh MCITOJTHEHUS CY1e0HOTO
WJIN apOuTpakHOro pelreHus Ha Tepputopun bBO. Bo3aMoXXHO HazHaueHWE pECUBEPOB C YBEAOMICHUEM
OTBETUMKA WJIK O€3 HETO, €CIU MPaKTUIeCKOM BO3MOXKHOCTH YBEIOMUTD OTBETUYMKA HEe ObLIO UM YBEIOM-
JieHue HeyMecTHo. B ciyuae ecim xomaraiicTBo mojaeTcst 0e3 yBeIOMJICHUS APYroil CTOPOHBI, 3asiBUTE/b
JIOJIKEH TIPEICTaBUTD CYy BCE apTyMEHTBI, KOTOPbIE 03BYYMJI Obl OTBETYMK, TIPUCYTCTBYI OH Ha 3aceAaHUU
(duty of full and frank disclosure). 9Ta 06s13aHHOCTb OUeHb OOpPEMEHUTENbHA; 3asIBUTE/b JOIXKEH CEPbEe3HO
B3BECUTh BCE ApTYMEHTHI 3a M IIPOTUB TOIa4Yu 3asBJICHUS 0€3 YBeAOMIICHUS OTBETUMKA, TaK KaK HEPacKphI-
THE KaKoi-1100 nH(popMaliy MOXKET MOBJIeYb 3a COO0I OTMEHY MpUKa3a 0 Ha3HAYeHUU pecuBepa.
YcnoBust, KOTOpbIE 3asBUTENTh TOJDKEH YIOBJICTBOPUTD, YTOOBI Cy/l HA3HAUMI PECUBEPA, OTJIMYAIOTCS B 3aBU-
CUMOCTH OT 00CTOSTENTLCTB fes1a Eciii oHO momaeTcst 10 BBIHECEHMSI OKOHYATEIbHOTO CYIeOHOTO PEILIEHUST, TO €CTh
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B MOICPXKKY Cy/IEOHOTO pa30MpaTesbCTBa, TO YCIOBUS
BBIIBUTAIOTCST OoJjiee cTporue. B yacTHOCTH, 3asIBUTEITb
JIOJDKEH TIPOIEMOHCTPUPOBATh, UTO:

* Yy HETO €CTb BECOMbIE MCKOBBIC TPEOOBAHUS
(good arguable case);

* CYIIECTBYET PealbHBIN PUCK COKPBITUS aKTH-
BOB, M TOMY eCTb ToKa3aTesabcTBa (real risk that the assets
may be dissipated and solid evidence of that risk);

* Ha3HAYCHWE  pPECUBEPOB  CIIPABCIJIMBO
U ynooHo (just and convenient).

Ecnu ke 3asiBUTEIb XOUeT IPUBJICYb pecUBeE-
pa Trocjie BBIHECEHUSI CyIeOHOT0 pellleHUsI, TO €CTh
B TMOIICPXKKY WCIOJHUTEIBHOIO IIPOM3BOJICTBA,
TO JOCTAaTOYHO YOEIUTh CY/, YTO TAKOE Ha3HAUCHUE
crnpaBeJIMBO U yIoOHO. B 11000M ciyyae Takoe Ha-
3HaUYCHHUE JOITYyCTUMO TOJILKO IIPY YCIOBHMH, UTO 3a-
SIBUTEJIb MO0OEIIAeT BO3MECTUTh IPYroil CTOPOHE
00YCJIOBJICHHBIE 3TUM (haKTOM YIIepO M YOBITKH,
€CJIN OKaXXeTcsl, YTO TpUKa3 0 Ha3HAYeHUH pecuBe-
pa ObLI BEIAAH OLTMOOYHO.

Cynbl HEOTHOKPATHO YKa3bIBaIM, UTO YCIOBUS
IIJIT Ha3HAUYCHUsI PECUBEPOB 0OoJjiee CTpOrue, 4eM,
HaIllpuMep, B CiIydae 3allpeTa Ha paclopsKeHUe
aKTUBaMM (PU3NUECKOTO WIN I0PUINIECKOTO JINIIA.
Tak, 00513aHHOCTh ITPOIEMOHCTPUPOBATH «BECOMBIE
HUCKOBBIE TPeOOBaHMs» O3HAYAET, YTO HAIO IOKa-
3aTh CyHy, U4TO y 3asiBUTENIsI eCTh maHchl (1o 50%)
BBIMTPATH Ae10. JloKa3aTeIbcTBa IIPU 3TOM TOJKHBI
OBITh 0OJIee BECOMBIMM, YeM IIpU 3asiBJICHUM O 3a-
IpeTe Ha pacrnopstkeHre akThuBaMM. To XXe KacaeT-
Cs pHCKa COKDBITHSI aKTUBOB:. 3asIBUTC/Ib JTOJDKEH
yOeaUTeNIbHO TTOATBEPAUTh CYIIECTBOBAHME TAKOTO
pucka. Ha3zHaueHMe pecHBEpOB CUMTAETCSI ApaKo-
HOBCKOII Mepoii: Halpumep, IIpu Ha3HAYEeHUU pe-
CHBEpPOB HaJ aKIUSIMM KOMIIAHMU COOCTBEHHWK,
10 CYTH, TepsieT Haja CBOEil KOMITaHWEil KOHTPOJIb
— OHa CTAaHOBUTCS IIOJKOHTPOJIbHA pEeCcUBEpaM.
ITosToMy cyn B IepBYIO ouepedb CIIPOCUT 3asiBU-
TeJiss, I0YeMy HEIOCTaTOYHO HAaJIOXWUTh 3arpeT
Ha pacIopsKeHue aKTUBaMU JoJDKHUKa. OTBeT Oy-
JIeT BO MHOTOM 3aBUCETh OT (DAKTOB JIeJIa.

[MonHOMOUMS pecuBepoOB MPONKCAHBI
He B 3aKOHeE, a B IpMKa3e 0 Ha3HaueHUU. B 3aBu-
CUMOCTH OT KOHKPETHOTO JAeJla OHU MOTYT pac-
IIPOCTPAHATLCSI Ha BCE aKTUBBI WJIM OTpaHU-
YMBATbCSI aKTUBAaMUW Ha OIIPEIEJICHHYIO CYMMY.
Hampumep, Takue MMOJTHOMOYKS MOTYT BKJTIOYATh:
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* TIpaBO COOMpPATh 1 BIA/IETh AKTUBAMU KOMITAHUMY;

* TIPaBO CMEHUTH aApec, TUPEKTOPOB, YITOJHO-
MOUEHHBIX TIPE/ICTABUTENIEH, PETMCTPAlIMOHHBIX areH-
TOB ¥ aIMUHUCTPATUBHBIX PAOOTHUKOB KOMITAHWM;

* TIPaBO BECTU JESTEIbHOCTH OT MMEHU KOMIIa-
HMM, BKJIIOYast PaBo MoAaBaTh CyAcOHbIC UCKU, Ha3HA-
Yarb I0PUCTOB U T.1I.;

* TIpaBO OTKPbIBATh M 3aKPhIBATH OAHKOBCKME CUETA.

PecuBep nomoTyeTeH cymy 1 peryJsipHo, pa3 B TO[I
00s13aH MPEIOCTABIATh OTYET O MPOJCIaHHOMR padoTe.

CremyeT y4ecTh U MPaKTUIECKME acTeKThl ITPo-
1eaypsl. B mepByto ouepeab 3T0 KacaeTcsl rToHOpapa
pecuBepoB. Kak mpaBuio, OHM TOJyYarOT BO3Ha-
rpaxk/ieHre M3 aKTUBOB OTBETYMKA, B OTHOIICHUU
KOTOpPBIX Ha3HAYalOTCsl, OJHAKO 3a4acTylo MpU Ha-
3HAYEHUU ellle HEeSICHO, KaKUMU aKTMBaMM OTBET-
yuk obaanaet. [ToaToMy Hepenko yCIyIM pecUBEPOB
MPUXOANTCS OTUIAYMBATL Ha3HAYAIOIIEe CTOPOHE —
¢ TIPAaBOM TOJAYM 3asiBJICHUSI O ITOCJIEIYIOIIEM BO3-
MeEILEHUH CBOMX 3aTpPar 3a CYeT aKTHBOB OTBETUYMKA.

B zaBeprieHuwe cTaTbu TIPUBEAEM HECKOJb-
KO TMpuMepoB ziesl, B KoTopbix Conyers MpeacTaBisi-
Jm onHy u3 cropoH. Tak, B aene BVIHC (Com) 149
of 2011 Dalemont Limited v. Alexander Gennadievich
Senatorov and Riggels Enterprises Limited pecuBepsl
ObLTM Ha3HavyeHbl Haj OcHeUILMAPHBIM MHTEPECOM
oTBeTYMKa — r-Ha CeHaTopoBa — B KOMIIAHUM C B KOM-
naHuu ¢ bBO HecMOTpst Ha TO, YTO aKIIMSIMU Ha Oymare
BJIajie]1 HOMUHAJIbHBIN AepskaTesib. I'-H CeHaTopoB 3a-
SIBJISIA, 4TO OeHe(ULIMapHbIii UHTepeC SIBIIIeTCs Tpa-
BOM, a He akTuBOM. Cy[I, OAHAKO, TTOCTAHOBUJI, UTO Oe-
He(UIMapHbIi THTEpPeC — aKTHB, Hajl KOTOPHIM MOXET
OBITb HA3HAUEH PEeCUBEP.

B nene BVIHCVAP2007/2008 Norgulf Holdings
Limited v. Michael Wilson and Partners nprka3 o Ha3Ha-
YEHUH PECUBEPOB ObLT OTMEHEH, TTOCKOJIBKY 3asIBUTEb
He TIPeI0CTaBUI IOCTATOYHBIX I0KA3aTE/ILCTB BECOMO-
CTU CBOMX MCKOBBIX TpeOOBaHUIA 1 TOTO, UTO O€3 pecu-
BEPOB OH OKa3aJicsl ObI B XY/IIIIEM MOJIOKCHUM.

B nene BVIHCMAPP2018/0043 and 0050 Koshigi
Limited & Svoboda Corporation v. Donna Union
Foundation anesuisiuoHHBIN cyl 0OcTaBUJ 0€3 U3MEHe-
HMSI pellieHKe TIepBOii MHCTAHITMM O Ha3HAYEHUU PeCH-
BEPOB, IOTOMY YTO OTBETYMKM HAPYIIWIIN MTPUKA3 cyaa
0 PAaCKPBHITUU MH(OpMAIUK 00 aKTUBAX MX KOMITAHMIA.
Haznauenue pecuBepoB Han KomraHusMu ¢ bBO
OBLTO HEOOXOMMMO TSI UCTIOJTHEHMS TIPUKa3a cy/a.
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B3bICKAHUE SA4O0JIHXXEHHOCTW
C HEPESUWLAEHTOB P® B IEJIAX
O BAHKPOTCTBE

AHOpeli bexcaH
CO8eMHUK NPAKMUKU paspewieHus cnopos,
topuduyeckas pupma «boperuyc», Cankm-llemepbypz

eATEJIbHOCTb apOMTPAKHBIX YIPaBJISIONIUIA B ejax o 6aHKpoTcTBe B PO

B OCHOBHOM HampasjieHa Ha (QOpMUPOBaHNE KOHKYPCHOI MacChl M pacyeT

C KpeuTopaMu A0 KHUKA. OTHOM M3 0a30BbIX COCTABISIOIINX TAKOU pa-

OOTBHI SIBJISIETCS B3bICKAHUE JEOUTOPCKOI 3a10KeHHOCTU. K coxXasleHuo,
[0 UTOTaM aHajii3a HEPEIKO BBISICHSIETCSI €¢ 0€3HaIeKHOCTh, TO €CTh HEBO3MOX-
HOCTb B3bICKaHUSI.

K kareropuu 0e3HanexXHOW OTHOCUTCS NEOMTOPCKAS 3a0JKEHHOCTh C MPO-
CPOYEHHBIM CPOKOM MCKOBOU JaBHOCTHU, JOJITU, IO KOTOPHIM 00SI3aTeILCTBO Mpe-
KpaleHo U3-32 HEBO3MOXXHOCTHU €r0 UCIIOJTHEHUSI, a TAKXKE J0JTH, HEBO3MOXHOCTh
B3bICKAHUSI KOTOPBIX IOATBEPKACHA IMOCTAHOBJIEHUEM CYAeOHOro IpHCcTaBa-KC-
MTOJIHUTEJISI 00 OKOHYaHUY UCTIOJTHUTEILHOTO IMpou3BoAcTBa (11. 2 ¢T. 266 HK P®).

Hebutopckast 3a0KEHHOCTh, B3bICKAHME KOTOPOU HelleJecoo0pa3HO BBUITY
3HAYUTEJIbHBIX 3aTpaT, HE BXOAUT B KaTeropuio 0e3HaaexkHoil. B memax o 6aHKpOT-
CTBE JaHHas 3aJ0JKEHHOCTh MOXKET BBICTABISTLCS HAa TOPTY U CIIUMCHIBAETCS Ha OC-
HOBaHUMU pEIIeHUST COOpaHUST KPEAUTOPOB TOJBKO B TOM CIydyae, €CJid TOPTU HE CO-
CTOSITCSI M 3aI0JKEHHOCTh He OyaeT mpuodpeteHa. HapyiieHue 3Toil mporenypbl
MOXET IMPUBECTU K MPU3HAHUIO HE3aKOHHOCTH IEWCTBUI 11O CITUCAHUIO! .

HMHTepecHo, 4TO Ha MPaKTUKe B KATETOPUIO HELIEJIeCOO0Pa3HOM K B3BICKAHUIO
3a4acTylo ITOIamaeT NeOUTOpCKas 3ad0JDKEHHOCTh MHOCTPAHHBIX KOHTPAareHTOB
Ha 3HAYWTEJbHBIE CYMMBI, €CJIM CIIOp IpeariojaraeT cyaeoHoe pa3doupaTeabCTBO
B MHOCTPAHHOU IOPUCAUKIIMU: apOUTPaKHBIN YIIPaBISIONIUA 00si3aH 000CHOBAThH
repes cooOpaHueM KpeIUTOPOB 1LIeJ1ecO00pa3HOCTh 3aTPAT Ha TAaKOEe B3bICKAHUE.

ITpu 5TOM Haxe MoaydyeHue Cy1eOHOTO PEIIeHUS O B3bICKAHWU 3a10JKEHHOCTU
C UHOCTPAHHOTO KOHTpPAareHTa Ha TePPUTOPUU UMHOCTPAHHOU IOPUCAUKIIMU JAJIEKO
He BCeraa O3HavyaeT MOoJIydeHUEe peabHbIX TEHEXHBIX CpelcTB. KOHTpareHT MoXeT
He 00J1alaTh UMYIIIECTBOM, JOCTATOYHBIM JIJIsI ITOTallleHUs 3a10JKEHHOCTH, MJIW Ha-
XOIUTKCS B Mpolieaype OaHKpoTcTBa. Jla u cama npoleaypa UCOJTHEHUS CyneOHOTO
aKTa Ha TEPPUTOPUHU APYroro rocyaapcTBa IajleKo He BCeraa Mpo3payHa U MOHSIT-
Ha poccuiickuM Kpenutopam. Eciu ¢ pocCUIICKM TOKHUKOM OLIEHUTH TTePCIeK-
THUBBI B3bICKAHWS B CUJIaxX JItoOOK KOMIIETEHTHBIM apOMTpakKHbBIM YIIpaBJISIONINIA,
TO C UHOCTPAHHBIM JOJDKHUKOM AaxKe Mpolienypa OLEHKU MEPCIIeKTUBBI B3bICKAaHUS
MoTpedyeT MPUBJICUYEHUS CEIMaINCTa, a 3HaUYUT, ONpeNesIeHHbIX 3aTpatT. B utore
M30aBUTHCS OT TAKOM 3aJI0JDKEHHOCTU Yepe3 OLIEHKY M0 MUHUMAaIbHOW CTOMMOCTHU

! Cm., Hanpumep, nocmauosieHue Yemeepmoeo apoOUmMpa’idcHo20 anesIAyUOHHO20 Cyoa
om 9 ghespans 2017 2oda no deny Ne A19-20090/2012.
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U TIPOJAXy C TOPrOB JJIsI apOUTPaXKHOTO YIIPaBJIsI-
OIIIeT0 3HAYUTEIHHO MEHEe PUCKOBAHHO, YeM TIbI-
TaThCs €€ B3bICKATb.

B 3TOi1 cBSI3M aKTyaJbHBIM TIpEACTaBISIETCS
BOIIPOC O MPaBUJIBHOM ITOPSIIKE PabOTHI C AEOUTOP-
CKOI 3aJ0JKEHHOCThIO MHOCTPAHHBIX KOHTpareH-
TOB B Ipolleaype OaHKPOTCTBA.

Ecnu cniop 6611 pacemoTtpeH B Poccuu u gonr
YCTAHOBJIEH, TO HEOOXOAMMO OLEHUTHb NEUCTBU-
TEJIBLHOCTh PEIICHUSI POCCUIMCKOTO Cy/la O B3bICKa-
HUU JIOJITA C TOYKU 3PEHMS €TO UCTIOJIHEHUS Ha Tep-
PUTOPUM WMHOCTPAHHOW topucaukuuu. Hamuuwne
TAKOTO pellIeHUs He BCeraa 03HauaeT BO3MOXHOCTh
€ro UCITOJTHEHUS 3a PyOeKOM. DTO MPABUJIO KacaeT-
¢Sl KaK pelleHusT TPETeHCKOro cyaa, AeCTBYIOIEro
Ha TeppuTopun Poccuu, Tak u perieHusi rocyaap-
crBeHHoOro cyna PdD. Ha uro ciaemyer oOpaTuTh 0Co-
0oe BHUMaHue?

1. IIpoBepka KoMIeTeHIH POCCHIICKOTO cyna (1
NpHBeIeHHs B MCTIOJIHEHNE PelIeHHii POCCHICKHX CY/I0B)

CornacHo 1. 3 moctaHoBiaeHUs TieHyMa BC
P® ot 27 ntons 2017 roga Ne 23 «O paccMoTpeHUn
apOUTPaXHBIMU CYIaMU JIeJ 10 3KOHOMUYECKUM
cropaM, BO3HUKAIOIIMM M3 OTHOIIEHUM, OCJIOXK-
HEHHBIX WMHOCTPAHHBIM 3JIEMEHTOM» TIpU pas3pe-
IIEHUX BOMpPOCAa O KOMIMETCHIUU apOMTpakKHbBIX
cynoB Poccuiickoii Penepaiiuy Mo TakuM Criopam
apOUTpaKHBIM (TOCYHapCTBEHHBIM) CydaM CJeny-
€T PYKOBOJICTBOBATbCS OOLIMMM TpaBUJIaMU, yCTa-
HoBiIeHHbIMH CT. 247 ATIK P®, a Takke nmpaBuiaMu
00 MCKJIIOUUTEJIbHOW M TOTOBOPHOW KOMIETEHIINMU
(ct. 248, 249 AIIK P®). Jlaxe ecii pOCCUMCKMIIA
CyJl cues, UTO KOMIMETeHIIUSI pacCMaTpUBaTh TaKOU
CIIOp Y HETO MMEETCS, HO TIPY aHaJN3€ BBISIBUJIOCH
HaJu4yue HeucrpaBJIeHHOU cyaeOHOM OIIMOKH, pac-
CUYMTBHIBATh Ha TPUBEIECHUE B UCIOJHEHUE TaKOTo
CyaeOHOro aKkTa He CTOWT.

2. Hapnexamee yBeaoMjieHHe WHOCTPAHHOTO
OTBETYHKA O MECTe M BpeMeHH CyIeOHOro pas3oupa-
TeJbCTBA (11 MPUBEJIEHUS] B WICTIOJHEHWE pelleHuid
POCCUICKHX CYIOB)

CornacHO OOIIENPUHSTHIM MpaBUJIaM HEHa-
Jiexalee yBeJJOMJIICHUE O BpEMEHU U MECTe CJIyIlia-
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HUS MOXET CTaTb OCHOBaHMEM JIJII OTKa3a B TpU-
BEJIEHUU B MCMOJHEHWE MHOCTPAaHHOTO CYAeOHOro
akTa’. Pa3sHOOOpa3Hble MaHUITYJISILIUU C aJpEcOM
perucTpaluy PUANYECKOro Jriia — pacipocTpa-
HEHHas MpaKTUKa YKJIOHEHUsI OT ToralieHus 3a-
nospkeHHOCTU. [IpoBepka TpaBWJIBHOCTM aapeca
M3BEILIEHUsS] WMHOCTPAHHOTO JOJDKHMKA SIBIISICTCS
00s13aTeIbHBIM 3JIEMEHTOM PabOTHI IO B3BICKAHUIO.

3. IIpoBepka UCMOJIHUMOCTH pPellleHUs] POCCHii-
CKOTO Cy/1a HA TePPUTOPUM MHOCTPAHHOW IOPUCIMK-
mun (1 MpUBeJIeHUs] B MCNOJHEHHE peleHuid poc-
CHIICKHMX CY/IOB)

Ecnu cyn Bce chenan BepHO, TO oOpallaTh-
cd 3a B3bICKAHMEM MOXHO HEIOCPEeACTBEHHO
B CYI IO MECTy HAXOXIEHMS OTBETUYMKA (MOJKHU-
Ka) JUIs Jieraau3aluuu perieHus cyaa. MekmodyeHne
COCTaBJISIET DS CTpaH, C KOTOPBHIMU TOAMMCAHBI
JIBYCTOPOHHKE HOTOBOPHI 00 OTCYTCTBUM HEOOXO-
JVMOCTU JIeTaJIn3aliui JOKYMEHTOB (B TOM 4YHC-
Jie pellleHuii CyloB), a 3HAYUT, HMCTOJHUTEIbHOE
MPOM3BOACTBO MOXHO BO30YIUTh Ha OCHOBaHUU
aroCTUIMPOBAHHOTO U TI€PEBEACHHOTO PEIIEHUSI.
B uHBIX cayyasx jeranuzalus pelleHuil apouTpa-
kel B MTHOCTPAHHBIX CyJaxX 00s3aTe/bHa.

CylIiecTByeT IBa OCHOBHBIX PeKrMMa UCITOTHE-
HUS PEIICHUI CyI0B MHOCTPAHHOTO CyBEepeHa:

*  MEXTOCYIapCTBEHHbII TOTOBOD;

*  MEXIyHapojaHasi B3aMMHOCTb U BEKJIMBOCTb.

Poccust gBnsieTca ydyactHuueir 6onee yem 30
JIBYCTOPOHHUX MEXKIyHAPOAHBIX JOTOBOPOB O TTPABO-
BOIi TTIOMOIIIX, TTPEIMETOM KOTOPBIX, TOMUMO IpoYe-
TO, SBJISIETCSI MPU3HAHUE U TIPUBEIEHUE B UCTIOJTHE-
HUE CyIeOHBIX pellleHu 3apyOexHbIXx cTpaH. Eciu
MEXAY CTpaHAMU 3aK/IIOYEH TaKOW ABYCTOPOHHUM
JIOTOBOP, HEOOXOIUMO CJIEOBATh TeM TPEeOOBAHUSIM
U TIPOLICYPEe, KOTOPhIE B HEM 3aKPEeTLICHBI.

Kak mpaBuiio, B 3TUX cOTJalICHUSIX OKa3aHue
MOMOIIM TI0 TIOMOOHBIM BOIPOCAM BO3JIAraeTcsl
Ha oIpeieJIeHHbIN TOCYIapCTBeHHBIN OpraH UCIOJI-
HUTENIbHON BiacTu. [1ociie moaydeHus OT 3asIBUTEIS
poccuiickoro cyaedHoro perieHus: MUHUCTEPCTBO
foctuiiun PD nepegaeT ero B ynmoJHOMOUYEHHBIN Op-
raH TOCyIapCTBa, I/ie UCIPAIIMBAETCS UCTIOJIHEHUE.

2 [Iynkm «b» Koneenuyuu OOH o npusnanuu u npueedenuu 8 UCNOAHeHUe UHOCMPAHHbIX apoumpaicHvlx peuwenuil (Horo-
Hopk, 1958 200), n. «e» cm. 9 Coenautenus 0 nopsioke pazpeuienus Cnopos, C83aHHbIX C 0CYueCmeneHuem X03;UcmeeHHOl

desmenvrocmu (Kues, 1992 200).
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Hanee MOKYMEHTBHl HaMpaBisSIOTCS YIMOTHOMOYEH-
HBIM OPraHOM MPUHUMAIOIIIET0 roCyAapcTBa B MECT-
HBII CyJl, KOTOPBII U OCYILIECTBIISET UCTTOJTHEHUE.

Eciu crenumanbHOe MeXIyHapoIHOE corja-
IIEHWE OTCYTCTBYET, POCCHUICKUE CyaeOHbIe pe-
IIeHUsI TIPU3HAIOTCS B HEKOTOPBIX TOCYAapCTBax
Ha OCHOBaHUM TaK Ha3bIBAa€MOI'O TPEOOBAHMS B3a-
WMHOCTU M BEXJIMBOCTHU. [IpMHIMIT MeXIyHAPOI-
HOIl BEXJIMBOCTW IPEANUCHIBAET TOCyIapcTBaM
«OTHOCUTBHCA K MHOCTPAHHOMY IPaBOTIOPSIAKY
BEXJIMBO U OOXOIUTEIBHO», B TO BpeMsI KaK MPUH-
LIUTT B3aMMHOCTH TMPEIIIOJAraeT «B3auMHOE yBaXe-
HUE€ CydaMy DPa3JIMYHBIX TOCYyIapCTB pPe3yJbTaTOB
NEeSTebHOCTU KaXmoro». OTHOCHUTENIbHO IpPUH-
IIMMna B3aUMHOCTH POCCUMCKME CYAbl yKa3bIBa-
IOT, YTO B OTCYTCTBME MEXIYHApOIHOTO JOroBOpa
Mexny Poccuiickoii denepaniveit 1 ”HOCTpaHHBIM
roCyJapCTBOM pEIIeHHWE Ccyaa IMOMJIEXUT MCIOJ-
HEHUIO Ha OCHOBAaHWMW TPUHIIUIIOB B3aUMHOCTHU
1 MEXIYHAPOTHOU BEXIUBOCTH.

Hanpumep, B ompenenenuu ot 1 deBpans
2016 roga Ne 305-DC15-18289 mo menmy Ne A40-
34719/14-69-300 BepxoBHbIi cyn P® ykasan,
YTO JaXe B OTCYTCTBUE MEXIYHAapOJIHOI'O MOTO-
Bopa Mexay Poccuiickoit @enepalnyeid U rocy-
JapCTBOM, O MPU3HAHWU W MCIIOJHEHUU pelle-
HUSI Cyda KOTOPOTO 3asIBISIETCSI B POCCUNCKOM
Ccyle, TaKOo€ WHOCTPAHHOE pEIIeHUE IOIEKUT
HUCMOJHEHUIO Ha OCHOBAHWUY TTPUHIIUITIOB B3aM-
HOCTU W MEXAyHapOoaHOU BexyuBocTH. MHTe-
pPECHO, UTO B YKa3aHHOM JIeJie CYI Clejal BbIBOJ
0 COOJIIOIEHN Y MPUHIIMIIA B3AUMHOCTHU MPU TIPU-
BEJIECHUM B UCTIOJIHEHNME peleHus Beicokoro cyaa
JloHmoHa Ha OCHOBAHUM 3aKJTIOYEHUSI KOPOJIEB-
CKOI'o COBETHMKa BelmkoOpuTaHUM, KOTOPBIA
yKaszaj Ha MpuUMephl IPUBEIeHUST B UCITOJTHEHUE
Ha TeppuTopun BennkoOpuTaHUU peleHuil poc-
CUMCKUX CYIOB.

4. ITpoBepKa KOHTpareHra

Kak yxe ObLI0 OTMEUYEHO, HaJM4yue pele-
HUS O B3BICKAHUM KaK POCCUICKOIo cyaa, Tak
U MHOCTPAHHOTO CyJa Ha TePPUTOPUU IOPUCAUK-
IIMY MHOCTPAHHOTO KOHTpareHTa 1ajJieKo He Bceraa
03HAYaeT MepCIeKTUBHOCTD B3bICKAHMUS.

IIpn mpoBepke CIOCOOHOCTM KOHTpareHTa OIlia-
TUTh 3aJ0JDKEHHOCTh NMTPUHUMAIOTCSI BO BHUMaHUE
CJIEAYIOIINE OCHOBHBIE OOCTOSITEILCTRA:

— meKywuil cmamyc 00ANCHUKA — HOPUOUHECK020
auya: deiicmeyrouiee, AUKBUOUPOBAHHOe, HAX00sulee-
cs1 6 npouyedype bankpomcmaea. JJaHHBINM 3Tall MOXHO
MPOUTU CaMOCTOSITEIbHO, 3allPOCUB COOTBETCTBY-
IONYI0 WHMOPMAIIMI0O B KOMIETEHTHBIX OpraHax
MHOCTPAHHOTO TOCYIapCcTBa WJIW OOpPaTUBIIMUCH
K MyOJUYHBIM MH(MOPMAIIMOHHBIM pecypcaM MHO-
CTPaHHOTI'O FOCYIapCTBa;

— Haauuue y O0ANCHUKA UMYW,ecmea Ha meppu-
mopuu P®. J1o BbIHECEHMS BOITPOCA O ITPUBJICUCHUU
WHOCTPAHHBIX CIEIUAINCTOB CJIEAyeT YOeauThCs
B OTCYTCTBUM Y €OMTOpa MMYIIECTBA Ha TEPPUTO-
puu PD. B mpoTuBHOM cllydyae gaxke Mpu COTJacuu
coOpaHMsI KpEAUTOPOB Ha TaKOE MpPUBJIEUEHUE JaH-
Hble AEHCTBUS apOUTPaKHOTO YIPaBJSIONIEr0 MO-
I'yT OBITh TPU3HAHBI HEOOOCHOBAHHBIMU®;

— Haauuue y O0ANCHUKA UMYW,ecmea Ha meppu-
moputu, 20e 6yoem 0cyu,ecmensmscs 83vicCKanue. 3ada-
CTYI0 Takasi MH(pOpMaIKs eCTh B MyOJIWYHBIX Oa3ax
COOTBETCTBYIOILIETO TOCYIapCTBa, HO JaXe 3HaAHHWE
0 Takux 0a3zax MpearnoJjiaraeT HAIMYUE OIpeaeaeH-
HOI KOMITETEeHIIUU, KOTOPOIl OOBIUHBIN apOUTpaK-
HBII yrmpaBisiomuii He obnamaet. CienoBaTesbHO,
yKe Ha JaHHOM 3Tare TpeOyeTcsl mpuBJieueHre (hu-
HAHCUPOBAaHUS JIJI1 MOMCKA aKTUBOB TOJIKHUKA.

5. BoiHeceHHe BoNpoca 0 B3bICKAHMH HA coOpa-
HHe KpeauTOpoB

Ecnu paccmaTpuBaeTcsi BOIpoc 00 WHUIIMU-
POBaHWU MEPOMPUITUIA MO MPUBEACHUIO B UCITOJ-
HEHME pEelIeHUs] POCCUICKOTo cyda Ha TeppUTO-
pUU UHOCTPAHHOU IOPUCAWKIIMU, apOUTPaKHOMY
yIIpaBJISIONIeMy HEOOXOAMMO CHayaja TIPOUTU BCe
MepeyrciaeHHble dTambl. Ecium Xe BoIpoc Kaca-
€TCSd WHUIMUPOBAHUS CyIeOHOTO pa3oupartesib-
CTBa Ha TEPPUTOPUN WMHOCTPAHHOU HOPUCIUKIIAU
MpPU OTCYTCTBUM COOTBETCTBYIOIIEH KOMITETEHIIMU
Y POCCHUIICKOTO Ccynia, TO JaHHBIA 3Tall SIBJISIETCSI BTO-
PBIM ITOCJIE IPOBEPKU KOHTpareHTa.

[TpuBieyeHre CHEIUAIUCTOB [JISI COIMPOBO-
XKIEHUS JeJla 0 0aHKPOTCTBE OTHOCUTCS K KOMIIE-
TeHLIMX apOUTpaKHOTO yIpaBisiolniero. st aToro

3 Cm., nanpumep, nocmanosnenue Apdumpasxcroeo cyoa [logoaxcckoeo okpyea om 27 sneaps 2021 e00a Ne @06-44356/2019

no deay Ne A49-6629/2012.
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B 3aKOHE YCTAHOBJICHBI IUMMUTBI, KOTOPHIE 3aBUCST
OT CTOMMOCTM aKTUBOB JOJDKHMKA-0aHKpoTa (CT.
20.7 3akoHa o GaHkpoTcTBe*). TeM He MeHee cynd
MOKET MPU3HATh TaKUE PacXoabl HEOOOCHOBAHHBI-
MM, €CJIM, HallpUMepP, CTOMMOCTD TaKUX YCIYT SIBHO
Hecopa3sMepHa OXMIAaeMOMY pe3yJbTaTy (M. 5 CT.
20.7 3akoHa 0 6aHKpoTCcTBe). HekoTopoii cTpaxos-
KO B BTOM cJyyae SIBJISICTCSI BbIHECEHUE JAHHOTO
BOIIPOCA Ha PacCCMOTPEHUE COOpaHUs KPEAUTOPOB.
Ecnu cobpaHue mocyuTaeT 3aTpathl 1iejiecoo0pas-
HBIMM, 3TO 3aIIUTUT apOUTPAXKHOTO YIPaBJISIOIIE-
ro B cilyyae TMPEeTeH3Uil K ero JACMCTBUSIM CO CTO-
POHBI HECOTJIACHBIX KpeauTopoB. PexkoMmeHmyeTcs
COIJIaCOBBIBATb HE TOJILKO caM (DakT MpUBJICUEHUS
crielMaancTa, Ho U ero KaHAUuAaTypy U pa3mMep BO3-

B3bICKAHWE C HEPESUOEHTOB P® | TPAHCIPAHWUYHOE BAHKPOTCTBO

HarpaxiaeHus. B MpOTUBHOM ciyyae MOXET TOs-
BUTBHCSA OCHOBAHUE IUIS TIPU3HAHUSA TAKUX PACXOIOB
HEeOOOCHOBAaHHBIMU®.

B pamkax OaHKpoOTCTBa (hbM3UYECKOTO JHIIa
(biHAHCOBBIN YIPABISIONIAN BIpaBe IPUBJIEKATh
JNPYTUX JIULL 1711 0OecCIieyeHus CBOeH NesITeIbHOCTU
TOJIbKO Ha OCHOBAHUU OIIPEAEICHU Cyaa, paccMa-
TPHUBAIOIIIETO JIeJIo 0 6aHKpoTcTBe®. HapyieHue ta-
KOW MpOIIeAyphl BICUET 32 COOOI OTHO3HAYHBIN OT-
Ka3 B BO3MEIIEHUU apOUTPaXKHOMY YITPaBJISIOIIEMY
MOJ00HBIX PACXOJ0B.

ITpuBeneHHBI TOPSAOK NEUCTBUIA TTO3BOJSIET
MPEeIOTBPATUTh COBEPIICHNE apOUTPaKHBIM yIIpaB-
JISTIOIIUM psiia OIIMOOK, KOTOPbIE MOTYT CTaTh MPU-
YUHOM MPU3HAHMS €TO0 IeCTBUI HE3aKOHHBIMU.

* @edepanvnuiii 3axon om 26 okmsbps 2002 eoda Ne 127-D3 «O necocmosmensrHocmu (6aHKpomcemee)».
3 Cm., Hanpumep, nocmanogaenue Apoumpasicroeo cyoa [losoaxcckoeo okpyea om 27 aueaps 2021 200a Ne D06-44356/2019

no deay Ne A49-6629/2012.

¢ [Tynkm 21 nocmanoenenus naenyma Bepxoenoeo cyoa Poccuiickoii @edepayuu om 13 okmsabps 2015 eoda No 45
«O HeKOMOopbIX BONPOCAX, C8A3AHHBIX C 88e0eHUEM 6 delicmaue nPpouedyp, NPUMEHSEMbIX 6 0e4dX 0 HeCOCMOAMEeAbHOCU

(bankpomcemeae) epaxicoan».

7 Cm., Hanpumep, nocmaroenerue Apoumpadxicroeo cyoda I[losoaxcckoeo okpyea om 27 sneaps 2021 200a Ne D06-44356/2019

no deay Ne A49-6629/2012.
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The

Baker McKenzie
International
Arbitration Yearbook

globalarbitrationnews.com/iayearbook2020

We are pleased to announce that the latest edition of the Baker McKenzie Inter-
national Arbitration Yearbook is now available. This year, in recognition of both
our clients' preferences for soft copy material and our commitment to sustain-
ability, the yearbook is being published electronically via our Global Arbitration
News blog, rather than in hard copy.
This new edition reviews important developments in arbitration over the past
year across 43 jurisdictions, including:
+ The increasing use of artificial intelligence and technology in arbitration
* Increased risk for investors posed by nationalization
* The ongoing uncertainty around the future of intra-EU BITs following

the European Court of Justice’s decision in Achmea
* The continued push for procedural efficiency
You can access the latest edition of the International Arbitration Yearbook
at https://globalarbitrationnews.com/iayearbook2020/

www.bakermckenzie.com
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