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B 2018 roay ucnonuunock 60 net Huto-Mopkckoii
KOHBEHLMM O NPU3HaHWUN 1 MTPUBEAEHNN B UCMOSTHEHNE
MNHOCTPaHHbIX apOUTPaKHBIX PELLEHWIA.

ApbuTpaxkHas Accoumaumns FroTOBUT K N3aHUI0 KHUTY,
NMOCBSALLEHHYIO BONPOCaM NpU3HaHns 1 NPUBULEHUSA B
WCMOJSIHEHNE WHOCTPAHHbIX PELLEHUA, OCnapuBaHus
N WNCMOJSIHEHUST BHYTPEHHUX apOUTPaXKHbIX PeELLEHUIA
B Poccum un ctpaHax 6biBwero CCCP. B usgaHue
BK/IIOYEH MOCTaTelHbIi  KOMMeHTapui K  Hbto-
I7IopKCKO|7| KOHBEHUUKN, EBponenickon KoHBeHuun
O BHelHeToproBoM apbutpaxe 1961, AlK, MK
N 3akoHy O MeXOyHapOgHOM KOMMEPYECKOM
apbutpaxe. B kHure OygyT Takxke nNOAPOGHO
OCBeLLEeHbl OCOBEHHOCTN MPaBOBOro PerynMpoBaHns
B cTpaHax 6biBwero CCCP.

YHUKanNbHOM OCOOEHHOCTbIO U3OaHUs  SABMSIETCS
NogpOOHbIA  CTAaTUCTUYECKUA aHann3 pPOCCUNCKNX
cynebHbIXx akToB 06 ocnapuBaHuv, MNPU3HaHUN W
NPUBEOEHUN B UCTMOSNIHEHNE apOUTPaXKHbIX PELLEHUIA
3a nocnegHue 10 neT.

Teepaeit nepennet, 800 cTpaHuy, Tnpaxx 1000 aks.
B 2019 nnaHunpyeTcsa nsgaHne KHUrM Ha aHrImncKom
A3bIKE.

He ynycTuTte peknamHblie BO3MOXXHOCTN B KHUre.

The New York Convention celebrates its 60-year
anniversary this year.

To celebrate this occasion, the RAA is preparing a
commentary to the New York Convention and related
Russian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 800 pages, 1000 copies, Russian language.
An English language version will be released in 2019.

Advertise in the book.
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OT PEOAKLINN

Vladimir Khvalei
Russian Arbitration Association,
Chairman of the Board

Dear colleagues, two important events happened on the eve of the New Year 2019: (1) Russian parliament adopted
changes to Russian arbitration laws and (2) Russia’s Supreme Court published a Review of certain decisions related to
arbitration.

The changes to arbitration laws are aimed to improve the regulation of arbitration proceedings in Russia after the 2016
reform. They soften the requirements for arbitrability of disputes arising under sharecholders agreements as well as the
requirements for foreign arbitral institutions to obtain the right to administer Russian disputes (see article on page 7). The
changes also aimed to make it impossible for ad hoc arbitration to function in Russia, as starting with 29 March 2019 not
only administration of ad hoc disputes is not allowed without a special permission from the Russian Ministry of Justice,
but also other actions related to ad hoc proceedings, for example, providing on a regular basis premises for hearings in ad
hoc arbitrations or the marketing of such services. Failure to comply with the prohibitions would result in awards issued
in such ad hoc proceedings to be found issued in violation of the statutory arbitration procedure (see article on page 95).

Russian Supreme Court, in its turn, provided very useful clarifications to some important issues, which were not clear
enough before. But what is important, it de facto corrected the uncertainty created by controversial Russian court deci-
sions in the DMM case, when an ICC standard arbitration clause was found by courts to be unenforceable.

AmMuTtpnii ApTIoXOB,
rnaBHbIM pegakTop Arbitration.ru

Hoporue uurtarenau! Ilepsoiit B 2019 romy BbimycK Arbitration.ru mocssiieH Permamenty IOHCUTPAJL. He
CKpOeM, YTO 3Ta Tema Oblla BBIOpaHa 3aM0JIr0 A0 HOBOTOAHUX IPa3dHUKOB — U JIMIIb IIOTOMY, YTO HaM XOTEJIOCh
IOCBITUTH STHBAPCKUI BBIITYCK BeHe, yIOTHOMY ropojy, B KOTOPOM TaK IIPUATHO BCTpeTUTh PoxaecTBo. U B KoTopom
pacrionioxkeHa Ta camast Komuccuss OOH no npaBy MeXXIyHapOaHOI TOPTOBIIN.

W Ttema HeoxXmmaHHO oKa3anach akTyanbHoil. M3BecTHO, yTo Permament FOHCHUTPAIJI npeacraBisieT coboii cBo
HauOoJiee TTOMYISIPHBIX B MUpE MpaBUJ pa3pelieHus: cropoB B apoutpaxkax ad hoc. ITon koHel roga Ha popyme Ad
Hoc Arbitration B MockBe Mbl YBUAEIM BUAcOOOpallleHUe IpencTtaBuTeneit Komuccuu K TeM pocCUiCKUM I0pUCTaM,
KOTOPBIM MHTEPECEeH 3TOT — IOXayil, caMblii CBOOOAHBIN — BUI apOMTPaXKHOTO pa3dupaTebcTBa. A OYKBaJbHO
yepe3 TPU AHS POCCUICKUE BJIACTU MIPUHSIIN TTOMPaBKU K 3aKOHY 00 apouTtpaxe, opulmaabHo npeBpatuB ad hoc B
MapruHajabHOE SIBIICHUE.

ITonsiTHO, yTO B OocTanbHbIX cTpaHax Permament FOHCUTPAJI He notepsin cBoeit 3HaunmocT. Ho Ham B MockBe
Ternepb MPUXOAUTCS pa3oupaThes: poccuiickuit ad hoc ckopee MepTB, YeM XXUB? A €ClIM XXMB, TO UTO 3TO 3a (popMa
ku3Hu? PasMblliuleHUsT 00 3TOM YuMTaiiTe Ha CTpaHMIIAX PYCCKOSI3bIYHOM YacTW SIHBApCKOTO HOMEpa, a CBOMMMU
MPEANnONI0XEHUIMU MOXETe MOAEIUTHCS C peJaKideil 1o 3JeKTpOHHOM nmouTte editor@arbitrations.ru.

Yto kacaercs ohUIMATbHBIX TPETEHCKUX MHCTUTYTOB, Mbl O HUX HE 3a0bLIv. B aHIJIOSI3BIYHOM YacTU HOMepa
OITyOJIMKOBAaH OOJIBLION CIELITPOCKT — UTOTH AESITEIbHOCTH BOCTOYHOEBPOIIEMCKMX U HEKOTOPHIX CKAHIMHABCKUX
ITJAY 3a 2017—2018 roasl.

6 | Arbitration.ru
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RUSSIA: ARBITRATION -
RELATED DEVELOPMENTS

Vladimir Khvalei,
partner, Baker McKenzie

Irina Varyushina,
professional support lawyer,
Baker McKenzie

Law on Arbitration in Russia (the “Law on Domestic Arbitra-

tion”),1 which also apply to international commercial arbitration
proceedings seated in Russia. 2 The changes will take effect on March
29, 2019.

As per the changes, the rules for obtaining the license by arbitral insti-
tutions in order to administer arbitrations in Russia and the procedure
for arbitration of certain types of corporate disputes were simplified.
Thus, the license shall be issued by the Ministry of Justice and not by the
Russian Government, as is currently the case. There is also greater cer-
tainty with regard to the application process. The changes provide i.a.
for a list of documents that a foreign arbitral institution needs to submit
with an application for obtaining the license. Among those documents
are: a) Note detailing the background and activities of the institution;
b) Excerpt from the register or a similar document confirming the legal
status of the institution or its founding organization; ¢) Rules for admin-
istering corporate disputes (if the organization wants to administer Rus-
sian corporate disputes that require special rules). If a foreign arbitral
institution intends to administer Russian domestic disputes, it will need
to establish presence in Russia for such purposes (a branch office of the
institution or its founding organization).

A significant change has been introduced with regard to arbitrability
of corporate disputes. After the 2016 arbitration reform disputes under
shareholder agreements have been arbitrable only under the conditions
that:

a) all shareholders of the company and the company itself are parties to
the arbitration agreement;

b) the arbitration is administered by a “licensed” arbitration institution;

¢) the arbitration is administered under special Rules for administration
of corporate disputes (which means that information about the dis-
pute is to be published at the website of the arbitration institution);
and

The end of 2018 saw certain important changes introduced to the

! Federal Law No382-FZ on Arbitration (Arbitration Proceedings) in the Russian
Federation dd. 29 December 2015.
2 Federal Law No 531-FZ dd. 27 December 2018.

January 2019, N2 1 | 7
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d) the seat is in Russia.

As from 29 March 2019 the requirements under a)
and c) will be abolished.?

Further changes to the Law on Domestic Arbitra-
tion concern arbitrability of disputes arising out of
or in connection with contracts entered into in ac-
cordance with Law on Procurement by State Legal
Entities* that have been subject of several court cases
in 2018.5 Such disputes having their seat in Russia are
to be administered by a licensed arbitral institution.®

Among recent arbitration-related developments is
the issuance by Russia’s Supreme Court on 26 De-
cember 2018 of a review of court practice on arbitra-
tion-related matters (the “Review”).” Though not of
a binding nature, the Review expresses the position
of the Supreme Court on applying relevant legal rules
to the disputes related to arbitration. Among the key
points of the Review are the following;:

1) Upholding the enforceability of standard arbi-
tration clauses recommended by arbitral institu-
tions;?

2) Alternative dispute resolution clauses (i.e. which
enable a claimant to choose between arbitration
and state courts) are valid;’

3) Asymmetrical dispute resolution clauses (i.e. ena-
bling only one party to choose between arbitration
and state courts) are invalid because every party is
to have the same scope of rights to refer the dis-
pute both to arbitration and state courts; '

3 See Part 71 of Article 7 and Part 71 of Article 45 of the Law on
Domestic Arbitration (as amended by Federal Law No531-FZ
dd. 27 December 2018, in effect as from 29 March 2019).

4 Federal No 223-FZ dd. 18.07.2011 "On procurement of goods,
works and services by certain types of legal entities".

> See, for example, Mosteplostroy JSC v. Mosinzhprojekt
JSC, A40-165680/2016, case file at: http://kad.arbitr.ru/
Card/692507fe-d800-4152-b90f-77af1b4a9444.

¢ See Part 10 of Article 45 of the Law on Domestic Arbitration
(as amended by Federal Law No531-FZ dd. 27 December
2018, in effect as from 29 March 2019).

7 Review of Court Practice in Connection with Performing
Functions of Assistance and Control with regard to Arbitra-
tion Courts, approved by the Supreme Court's Presidium on
26 December 2018, available at: http://www.supcourt.ru/doc-
uments/all/27518/

8 Ttem 5 of the Review.

° Ttem 6 of the Review.

10 Ttem 7 of the Review.

8 | Arbitration.ru
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4) Any restrictions on arbitrability of civil-law dis-
putes are to be expressly provided for in the law
and not inferred by other means;"!

5) Where a creditor submits a claim based on an
award in bankruptcy proceedings, the other cred-
itors are entitled to object thereto on the same
grounds that are provided by the law for refusing
enforcement of the award. As regards the public
policy ground, the Supreme Court found that the
public law purpose of bankruptcy proceedings is
to ensure the balance of rights and legal interests
of all creditors. Therefore, creating an appearance
of a private law dispute resolved by an arbitration
court to enable the inclusion of a baseless debt
into the register of creditors in order to influence
the bankruptcy case shall be considered as a vio-
lation of public policy.'? This provision is aimed
at preventing claims confirmed by fictitious arbi-
trations from being submitted to the bankruptcy
estate.

1 Ttem 16 of the Review.
12 Ttem 25 of the Review.


http://kad.arbitr.ru/Card/692507fe-d800-4152-b90f-77af1b4a9444
http://kad.arbitr.ru/Card/692507fe-d800-4152-b90f-77af1b4a9444
http://www.supcourt.ru/documents/all/27518/
http://www.supcourt.ru/documents/all/27518/
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REPORT FROM THE PRAGUE
RULES LAUNCH CONFERENCE

Dmitry Artyukhov,
Arbitration.ru
Editor-in-Chief

The new set of Rules for taking evidence in international
arbitration was officially signed on 14 December 2018 in
Prague after four years of drafting.

The opening ceremony, organized by the Russian Arbitration Associ-
ation (RAA), Global Arbitration Review (GAR) and The Law Offices of
Prof. Dr. Alexander Bélohlavek, was held in the privately owned histo-
rical location Martinic Palace (Martinicky palac) in Prague’s Old Town.

Prof. Dr. Alexander Bélohlavek of The Law Offices of Prof. Dr. Alex-
ander Bélohlavek, Prague, welcomed the guests.

He underlined that the development of the Prague Rules took nearly
4 years of hard work, the idea first being proposed at the meeting of ar-
bitration practitioners in 2011 and ending up a collective contribution of
a multitude of professionals. “I do not believe there is competition be-
tween the rules to be applied in arbitration,” noted the lawyer. “No one

January 2019, N21 | 9
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questions the importance of the IBA Rules. However,
the Prague rules are not a rival to the IBA Rules,” he
added. The Prague Rules are here to help and give a
viable alternative where applicable. Dr. Bélohlavek
also added that without the RAA, the Prague Rules
would never come to light.

Vladimir Khvalei, Chair of the Board, RAA, Mos-
cow, outlined the drafting history of the Prague Rules,
which began with a meeting of the ICC arbitration
academy. After that the working group was formed,
and now consists of 15 members. The Prague Rules
had undergone six drafts and are now published in
four languages. The Rules were discussed at arbitra-
tion events in 15 countries, from US to China. More
than 20 arbitral institutions and arbitral associations
are supporting the Prague Rules today.

Initially, the Prague Rules were called the European
Rules of Taking Evidence, but this name was eventual-
ly changed due to the presence of England, a common
law country, in the EU, according to the arbitrator.

“Companies from civil law countries would prefer
arbitration rules based on civil law,” noted Vladimir
Khvalei, comparing the Prague Rules to the IBA
Rules. “Besides, as international trade is decreas-
ing, more and more cases are presented by in-house
lawyers, and simpler arbitration rules are in demand.
The Prague Rules fit these cases perfectly,” he noted.
“The scope of the rules is broader than taking evi-
dence — they are about the role of the tribunal in ar-
bitration,” he underlined.

Khvalei named the key features of the Prague
Rules, the most important of them being the active
role of the arbitrators. He gave the example of a sale
of goods dispute in which the arbitrators could guide

10 | Arbitration.ru
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the parties on what specific documents should be
presented as evidence to make the proceedings faster
and more efficient.

Finally, Vladimir Khvalei presented the Signing
Book of the Prague Rules and asked guests to sign it
at the end of the evening.

Beata Gessel-Kalinowska vel Kalisz, Senior Part-
ner at GESSEL, Warsaw, started the first session
called “Showing a poker face. Limits of the tribunal’s
role in the management of arbitration proceedings.”

She touched upon the legal backgrounds of the
speakers and underlined the power of the judge in the
civil and common law systems. She compared the ju-
dicial reforms in the UK and in France in the 1990s
and their influence on understanding arbitration in
these jurisdictions, and how parties understand fair-
ness in different proceedings. She described the re-
sult of a legal experiment which determined that as
“fair” are perceived proceedings , that are adversarial
in nature, however, there should be some inquisito-
rial approach practiced by the judge. She gave an ex-
ample of a relevant case from her practice in France.

“Prague Rules add an additional tool in the armoury
of the parties,” said Hilary Heilbron QC, Barrister,
Brick Court Chambers, London. The avoidance of ex-
tensive disclosure and other tools cannot be underes-
timated, according to her. “Witnesses which are not
key to the final decision should be able to participate
by means of video in the process, and the Prague Rules
allow for that,” she added. She discussed the sanctions
available to the tribunal under the Rules. Further, she
discussed the expression of the preliminary views with
regard to the burden of proof at the case management
conference and the problems that arise, especially in
connection with due process arguments.

—
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In response, Klaus Peter Berger, Director, Centre
for Transnational Law (CENTRAL), Cologne, dis-
cussed the parties’ consent to give the preliminary
view according to the Prague Rules and the DIS
Rules. “In theory, giving a party a preliminary view
should be more cost effective than rendering the final
award only in the end of deliberations without inform-
ing the parties,” he said. To contrast this argument, he
described failed attempts of arbitrators to impose the
preliminary view on parties in Germany. “I have never
seen a case where I would be able to give a preliminary
view at the case management conference.”

He then addressed the problem ofthe deficit of settle-
ment in arbitration. “The judge or the arbitrator should
play an active role in reconciliation of the parties, and
this is reflected in the Rules,” he noted. “The tribunal
needs to have the consent of the parties at every specific
stage and in every case now,” added the speaker.

Duarte Henriques, Partner, BCH Lawyers, Lis-
bon, added that there are no clear cuts between the
arbitrator communicating with the parties and the
preliminary view.

He addressed the problem of regulation. “Today
we witness so many guidelines, and we are nearly
on the edge of creating civil procedure for interna-
tional arbitration,” said Henriques. “Nowadays, less
is more, and the Prague Rules reflect this approach.”

Regarding the fact-finding, in the end, it depends
what role is expected from the arbitrators. He re-
ferred to an English court setting aside an ICC award.

Henriques thanked the organizers of the confer-
ence and thanked the representatives of CIETAC for
coming from China. The overarching effect of the
Prague Rules is that the Chinese community favors
civil law and may find the civil law based rules of ar-

PRAGUE RULES INAUGURAL CONFERENCE |
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bitration very relevant, so the Rules may bridge the
eastern and western litigation cultures.

Roman Zykov, Secretary General, RAA, Moscow,
opened the second session entitled, “Let’s not decide
on anything until we decide everything. In-house ex-
pectations on the outcome of arbitration and the tribu-
nal’s role in facilitation of settlement,” underlining the
discussion that was led by in-house council and ded-
icated to their view on the Prague Rules.

Susanne Gropp-Stadler, Lead Counsel Litigation,
Siemens AG, Munich, noted that Siemens has a huge
variety of disputes in complexity of the issue. The
company has a presence in more than 150 countries
as well, adding a variety of jurisdictions. She asked
the panelists about the risks of different principles of
arbitration being applied, which may lead to the arbi-
tration award being unenforceable.

Addressing the issue of document production in
arbitration proceedings, she noted that limited docu-
ment production can cause problems with appealing
the tribunal’s award. Of course, “too broad a docu-
stated the speaker.

ment production is not feasible,”

January 2019, N2 1 | 11
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She asked the audience to speak about the categories
of documents, and discussed whether a tribunal has
the competence to ask for a very specific document.

Dr. Clemens-August Heusch, Head of European
Litigation, Nokia, Munich, told the audience about
technical disputes in Nokia, especially those con-
nected with licensing issues. Those involve a lot of
uncertainty and time, and engineers cannot be always
engaged on the projects to assist lawyers. He touched
upon a dispute settlement in Germany. The German
Civil Procedure Code provides for state judges to call
for settlement extensively. But in arbitrations, the
parties should request the settlement procedure.

Michael Mcllwrath, Senior Counsel, General
Electric Company, Florence, noted that that the
preliminary views often cause trouble in the pro-
cess, as one party considers itself to be a winner
and the other has to fight against a specific view of
the tribunal nearly from the very beginning of delib-
erations. He pointed out how differently the Prague
Rules are perceived by legal practitioners even in
civil law countries. He noted that if the Prague Rules
addressed the costs of document production, it
would be very beneficial both for the litigators and
the developers of the rules. The “cultural differenc-
es” between the viewpoint of arbitrators and the
parties on the predictability of the dispute often lead
to discontent with the arbitration procedure. Iden-
tical rules can be applied very differently by judges
in different countries, especially when it comes to
appointing experts. Mcllwrath also described the
process of selecting the arbitrator.

When moderating Session 3 “Is the sky the only lim-
it? The scope of discovery and e-discovery in arbitra-

12 | Arbitration.ru
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tion,” Andrey Panov, Senior Associate, Norton Rose
Fulbright, Moscow, asked the speakers about the cul-
tural differences in document production between
common law and civil law jurisdictions. He asked the
speakers about the rules of privilege in different legal
traditions and then to elaborate on e-discovery in in-
ternational arbitration. Together with the panelists,
Andrey Panov discussed whether discovery in arbi-
tration was or ought to be different in comparison to
litigation, the tribunal’s role in document disclosure
and the approaches in different jurisdictions.
Dorothy Murray, Partner, King & Wood Mallesons,
London, told the participants about the peculiarities
of disclosure in China and compared this with the
common law system and cases when disclosure was
definitely necessary. She described two disclosure
cases from her practice. The speaker addressed the
problem of gaps in document disclosure, which could
be helpful to the opposing party.
] ' \




PRAGUE RULES INAUGURAL CONFERENCE |

NEWS

Francisco C Prol, Partner, Prol & Associates, Ma-
drid, mentioned that disclosure can threaten certain
documents that are crucial to the life of a company
(talking in particular about sensitive financial and
corporate documents). However, “banking and fi-
nancial contracts can be very complex and demand
disclosure,” he added. A delicate balance has to be
identified individually in each case so that disclosure
leads to a reasonable decision.

Artem Doudko, Partner, Osborne Clarke, London,
said that disclosure helps to “find the truth” but can
be a very expensive and lengthy exercise. He empha-
sized that finding the right balance was dependent on
having a strong tribunal who could control the par-
ties, and provisions of instruments, like the Prague
Rules, could provide the necessary support to tri-

.

bunals to feel empowered to be stronger and more
pro-active. He went on to say that e-disclosure will
continue to develop and become ever more efficient
and inexpensive over time. If a request for disclosure
was too wide, the tribunal could narrow the request
down. However, where requests were obviously con-
trary to applicable rules, the tribunal could refuse
them outright. He described various scenarios of
document disclosure and corresponding costs.

In opening Session 4, “Lie to me. Fact witnesses
vs. documentary evidence: Can documents lie?” José
Rosell, Arbitrator, Paris introduced the guests. He
spoke on the topic of the credibility test, which has
been done by council, but with the Prague Rules this
competence is being transferred to the tribunal.

Olena Perepelynska, Partner, INTEGRITES,
Kyiv, said that the witness and documentary evidence
was connected with psychology as well. Olena gave
an overview of witness statements in history of liti-
gation. The attitude is striking — the civil law trusts
documentary evidence, the document prevails. In
many civil law jurisdictions, the use of witness state-
ments in commercial litigation was very unusual — in
Ukrainian commercial litigation, they didn’t exist at
all until the recent law system reform.

The national civil code even prohibits the use of
witness testimony in certain circumstances. Among
dozens of cases in her practice, only two included an
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oral witness statement. “Memory of witnesses is a
very unreliable instrument,” she concluded, and the
modern methods of witness testimony in arbitration
are to be reviewed.

“Oral witness evidence has a strong tradition
in common law countries, and hearings can run
for months,” said Christopher Newmark, Partner,
Spenser Underhill Newmark, London. “An advocate
can introduce the document by a witness statement,”
he continued. He described the phenomenon of ex-
posure of witnesses to post-event information that
may influence their memory. The form of the ques-
tions can be a means of such influence as well, along
with a draft of a witness statement written by some-
body else and not the witness him- or herself.

“A robust cross-examination is the most effec-
tive way of producing evidence,” added Homayoon
Arfazadeh, Member of the Arbitration Court of the
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SCAI Swiss Chambers’ Arbitration Institution, Ge-
neva. The arbitrator shared his experience of a con-
struction dispute between a German and an Italian
party, where the witness statement ended the pro-
ceedings and helped to render the final award. Wit-
ness statements are very useful in complex cases. He
elaborated on tribunals role on appointing the wit-
nesses, speaking on behalf of SCAI. “The “one size
fits all” tradition of running the proceedings is no
longer valid,” he said. “Arbitration is not of common
or civil law traditions, but is a culture of its own, bor-
rowing from different legal systems. The procedure
can be tailored to parties’ expectations, including the
presence of witnesses. In an ideal world, arbitration
can have many codes of civil procedure.”

Alexandre Khrapoutski, Partner, SBH Law Office,
Minsk, when moderating the Session entitled “How
much do hired guns contribute to the truth? Party ap-
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pointed vs. tribunal appointed experts” discussed the role
of tribunal-appointed experts in civil law countries. Al-
exander asked how the usefulness of experts in arbitra-
tion proceedings can be maximized.

Peter Rees QC, Barrister, 39 Essex Chambers,
London, mentioned that it is crucial that the experts
agree on the terms, and the request of the experts
have to be kept reasonable, so that the process does
not become expert-driven. He named four instru-
ments to find out the truth — witnesses of fact, doc-
uments, submission and expert’s statement. He also
mentioned that often the expert’s bill matches the bill
of an arbitrator.

Anthony Charlton, Partner, Deloitte, Paris, named
the qualities of an expert. He noted that the expert
has to be competent and impartial, and, finally, have
the capacity to do the work. Early participation of
the tribunal in improving expert instructions is, of
course, beneficial.

Steven Law, Partner, BDO, London, spoke about
the details of appointing an expert in arbitral pro-
ceedings. Answering the questions from the floor, he
spoke about the duties of an expert.

Laurence Kiffer, President of UIA International
Arbitration Commission & Teynier Pic, Paris, under-
lined the importance of instructions given to the ex-
pert. One of the techniques for making the proceed-
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Official Launch of Prague Rules

in cooperation w hlobal ArbitrationBeview
=

ings more efficient is that we should focus the parties
and experts on the technical issues of interest to the
tribunal.

Valery Knyazev, Partner, Haberman Ilett, London,
underlined that timing is crucial for proper prepara-
tion of the expert, as well as having an expert meet-
ing before producing the first expert report. “Specific
topics given by the tribunal make the participation of
the expert beforehand more efficient,” he added.

The conference was followed by the official sign-
ing ceremony of the Prague Rules signatory book,
which will be situated in Prague.

|
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ICSID

Vattenfall and ors. v. the Federal Republic of
Germany, Case No. ARB/12/12, Decision on
Achmea issue

On 31 August 2018, the ICSID (“Tribunal”) ren-
dered a separate decision in the proceedings between
Swedish nuclear operating companies and Germany
concerning Germany'’s legislation under which nu-
clear power plants would be phased out by 2022. The
decision concerned recently issued judgment of the
Court of Justice of the European Union (“CJEU”)
on the Achmea case, where the CJEU interpreted rel-
evant articles of the Treaty of the Functioning of the
EU (“TFEU”) as precluding application of dispute
resolution provision in the intra-EU bilateral invest-
ment treaty (“BIT”). Since Germany is a member of
the European Union (“EU”), and claimants are legal
entities operating within the EU, respondent claimed
the Achmea decision to be a “new procedural situa-
tion” objecting the Tribunal’s jurisdiction.
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This month the international review offers to your
attention a selection of landmark cases heard
before ICSID tribunals and the High Court of Justice
Business and Property Courts of England and Wales
Commercial Court (QBD). The review is prepared by
Daria Zavershinskaya, Higher School of Economics,
LLM student in international trade, finance and
economic integration, Moscow.

Arbitrators:

Professor Albert Jan Van Den Berg (Presiding
Arbitrator), the Honourable Charles N.
Brower (Arbitrator), Professor Vaughan Lowe
(Arbitrator)

Secretary to the Tribunal:
Ms. Jara Minguez Almeida

Claimants’ representatives:

Kaj Hobér, Jakob Ragnwaldh, Fredrik
Andersson, Alexander Foerster, Friederike
Strack (Mannheimer Swartling Advokatbyra
Ab), Richard Happ, Georg Scherpf (Luther
Rechtsanwaltsgesellschaft Mbh)

Respondent’s representatives:

Sabine Konrad, Arne Fuchs (Mcdermott Will

& Emery Rechtsanwilte Steuerberater Lip),
Hans-Joachim, Henckel, Annette Tiemann
(Bundesministerium fur Wirtschaft und Energie)




The Achmea dispute

The Achmea dispute, previously covered in our mag-
azine (see article by M. Puchyna and V. Timofeeva,
Arbitration.ru, Ne4 (4), 2018, pp. 63-66), arose from
the Slovak Government’s legislation, which prevent-
ed private health insurers from distributing profits to
shareholders. The CJEU held that dispute resolution
provisions in the Dutch-Slovak intra-EU bilateral in-
vestment treaty (“BIT”), invoked by Achmea to chal-
lenge Slovak regulation as discriminatory, are incom-
patible with the EU law. The CJEU’s held that the dis-
pute as relating to interpretation or application of the
EU law should have been submitted for a preliminary
ruling procedure to a court or tribunal of a Member
State to “ensure the full effectiveness of EU law” and
promote cooperation between the EU Member States.

Application of the Achmea decision in the
Vattenfall dispute

The Tribunal rejected the very idea that the EU law
was applicable to the dispute arising from the En-

INTERNATIONAL REVIEW | REVIEW

ergy Treaty Charter (“ECT”) under Article 31 (3)
(c) of the Vienna Convention on the Law of Trea-
ties (“VCLT”). Its application would “potential-
ly allow for different interpretations of the same ECT
treaty provision,” which is contrary to the principle
of systematic and coherent interpretation and which
would impede an investor’s right to dispute resolu-
tion. However, even ifthe EU law were to be applied,
the ECT dispute resolution clause would prevail as
lex specialis. Furthermore, the CJEU’s observations
in the Achmea case concerned a bilateral investment
treaty, and not the ECT, a multilateral agreement to
which the EU is a party itself. Finally, the Tribunal
took into account the absence of a “disconnection
clause”, which is usually included to “ensure that the
provisions of a mixed agreement only apply vis- -vis
third parties and not as between EU Member States.”

As a result, the Tribunal rejected Germany’s juris-
dictional objection.

UP and C.D Holding Internationale v. Hungary, Case No. ARB/13/35, Award, 9 October 2018

The relevance of the Achmea decision became one
of the cornerstone issues in the proceedings between
French meals voucher companies and Hungary be-
fore the ICSID tribunal (“Tribunal”). Claimants ar-
gued that the Hungarian tax reforms destroyed the
value of claimants’ investment amounting to indi-
rect expropriation and breached the fair and equi-
table treatment standard. Following issuance of the
Achmea judgment, Respondent raised jurisdictional
objections, which were extensively analysed by the
Tribunal in the award rendered on 9 October 2018.
Claimants put forward the following arguments
to contest relevance of the Achmea decision. First,
they submitted that the European Union law (“EU”)
being autonomous does not form part of rules and
principles of international law applicable to the un-
derlying dispute. Claimants further contended that
their claims were based on the bilateral investment
treaty (“BIT”) between France and Hungary, which
left no room for the consideration of the Achmea de-
cision, and not on the EU law. In any event, even if
the Tribunal were to find the ruling of the Court of
Justice of the European Union’s (“CJEU”) in Ach-

Arbitrators:

Professor Dr. Karl-Heinz Bockstiegel
(Presiding Arbitrator), The Honourable L. Yves
Fortier PC CC OQ QC, (Arbitrator), Sir Daniel
Bethlehem KCMG QC (Arbitrator)

Secretary to the Tribunal:
Mr. Francisco Abriani

Claimants’ representatives:

Ms. Isabelle Michou (Quinn Emanuel
Urquhart & Sullivan), Mr. Laurence Shore
(Herbert Smith Freehills Paris LLP).

Respondent’s representatives:

Ms. Kiera S. Gans, Ms. Natalie Kanerva (DLA
Piper LLP (US)), Dr. Andras Nemescoi, Dr.
Péter Gyorfi-Téth, Dr. David Kéhegyi, Ms.
Zsofia Deli (Horvath and Partners Law Firm
DLA Piper), Dr. Beatrix Bartfai, Dr. Andras
Lovas (Sarhegyi & Partners), Dr. Norbert Tatrai
(Government Office of the Prime Minister).
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mea applicable, the ICSID Convention and the BIT
would prevail over the Treaty of the Functioning of
the EU (“TFEU”) as lex specialis, specifically gov-
erning the procedure of investment protection. As a
last resort, claimants argued the Tribunal’s possible
refusal to exercise jurisdiction to be denial of justice
on the ground that, having triggered the ICSID Con-
vention dispute resolution clause, they lost the right
to seek a relief elsewhere.

The Tribunal upheld claimants’ arguments, hav-
ing clearly distinguished the Achmea decision from
the underlying dispute, though, without delving into
the autonomous nature of the EU law. The Tribunal

UNITED KINGDOM

INTERNATIONAL REVIEW I

observed that its jurisdiction as based on the ICSID
Convention and ICSID Arbitration rules “was placed
in the public international context and not in a national
or regional context.” The Achmea decision, in turn,
contained no reference either to the ICSID Conven-
tion or to the ICSID Arbitration rules. The Tribunal
also stated that being a Member State of the EU does
not absolve Hungary from the obligations under the
ICSID Convention and concluded that even denun-
ciation of the ICSID Convention does not affect pre-
viously given consent to arbitration.

As a result, Hungarian jurisdictional objections
based on the Achmea decision were rejected.

The High Court of Justice Business and Property Courts of England and Wales Commercial
Court (QBD), 11 October 2018, Eastern European Engineering Ltd v. Vijay Construction

(Proprietary) Ltd, [2018] EWHC 2713 (Comm)

On 14 November 2014, the International Cham-
ber of Commerce (“ICC”) seated in Paris issued an
award favoring Eastern European Engineering Ltd
(“EEEL”) in the dispute arising out of its termi-
nation of 6 contracts on the construction work for
a hotel called Savoy Resort and Spa. To set aside
the award, defendants commenced proceedings in
France and the Seychelles. They also challenged the
order granting permission to enforce the award be-
fore the England and Wales High Court of Justice
(“EWHC?”). This application was stayed unless the
courts of France and the Seychelles upheld validity
of the award.

The grounds on which defendants challenged the
award were essentially similar in all the proceedings:
lack of the ICC'’s jurisdiction, denial of the oppor-
tunity to present their case, claimant’s blackmail of
witness and promises of payment contrary to public
policy. Having found that almost all arguments gave
rise to estoppel (except for the lack of jurisdiction),
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Judge:
Mrs Justice Cockerill

Claimant’s representatives:
Mr Benjamin Pilling QC, Mr Daniel Khoo
(Cooke, Young, & Keidan LLP)

Defendant’s representatives:
Mr Sandip Patel QC, Mr Muthupandi
Ganesan (of Scarmans)

the EWHC yet analysed each of the ground and found
them to fail on the merits. The EWHC concluded that
in the absence of sufficiently compelling reasons, it
would be unfair to allow defendants to raise substan-
tially the same challenges for the third time.

As a result, the EWHC endorsed the “pro-enforce-
ment” policy for the recognition and enforcement of ar-
bitral awards” and upheld the validity of the award.
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The High Court of Justice Business and Property Courts of England and Wales Commercial
Court (QBD), 12 November 2018, Thai-Lao Lignite (Thailand) Co., Ltd., Hongsa Lignite (Lao Pdr)
Co., Ltd. v. Government of the Lao People’s Democratic Republic, Claim No. CI-2010-000169

On 12 November 2018, the High Court of Justice
Business and Property Courts of England and Wales
Commercial Court (“English Commercial Court”)
set aside the order to enforce the UNCITRAL award
against Laos arising out of Laos’ termination of the
agreement to develop a lignite-fired power plant and
related mining contracts.

After having obtained the US$56 million award
from the Kuala Lumpur Regional Centre for Ar-
bitration (“Tribunal”) in 2007, claimants initiated
proceedings to enforce the award in numerous juris-
dictions, including New York, London, Paris, Singa-
pore and Malaysia.

On 26 July 2011, the Court of Appeal of Malaysia
extended the time limit for Laos to file an application
for the annulment of the award. However, by that
time claimants already won the proceedings in New
York, London and Paris, confirming enforcement of
the award.

By the end of 2012, the Malaysian High Court
set aside the award, infer alia, based on the lack of

Judge:
Mr Justice Teare

Defendant’s representatives:
Dentons UK & Middle East LLP, Womble
Bond Dickinson (UK) LLP.

Claimants were unrepresented and did not
appear

the tribunal’s jurisdiction over the related contracts.
While claimants filed an appeal with Malaysian
courts, Laos managed to reverse the confirmation of
the award before the Paris Court of Appeal. In 2013,
the Singapore High Court also refused to enforce the
award, joined by the Federal Court of Malaysia con-
firming the annulment of the award.

The underlying decision of the English Commer-
cial Court favoring Laos ended an 11 year-saga of
litigation.
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This article sheds light on the history and activity of
the ICC Eastern and Central European Institutional
Arbitration Group, which, despite its importance and
role in development of arbitration in the region, is not
always known to the arbitration community.

to make business work for everyone, every day, everywhere. Since
its inception in 1919, ICC has constantly worked to improve the
economic and regulatory framework of business activities. ICC’s found-
ers who called themselves the “Merchants of Peace” considered that
fostering international growth and development through international
trade was instrumental in ensuring peaceful relationships between coun-
tries and individuals. However, the ICC organizational principle, which
limited membership to companies and individuals that believed in and
promoted the free market economy and gave access to the ICC working
groups only to these members, ignored a substantial share of other play-
ers involved in international trade. Within the ICC framework, its mem-
bers were not in a position to exchange views with actors from countries
that did not recognize the free market as a key economic principle.
Since the decision to set up ICC in 1919 international trade devel-
oped to unprecedented levels. This happened despite the tremendous
diversity of countries’ political or social structures. ICC identified this
increasing volume of business relationship and the lack of institutional
channels to discuss topics of common interest with actors from coun-
tries with planned economies as a growing impediment to the further
development of international trade. Therefore, in May 1964 ICC estab-
lished the “East/West Committee” to address this situation.!
Originally, the Committee was composed of ICC members and mem-
bers of the Chambers of Commerce and Industry of Bulgaria, Czecho-
slovakia, the German Democratic Republic, Hungary, Poland, Roma-
nia and the USSR. It operated through a number of working groups

The International Chamber of Commerce (“ICC”) is committed

I See for example. East/West Trade Report. ICC Publication Ne309. 1977.
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Meeting of the ICC Arbitration Group in Kyiv (2003).

From left to the right, in the first line: Dr. Andreas Reiner (Austria), Dobroslav Mitrovich (Belgrad), Prof. Igor Pobirchenko
(Ukraine), Dr. Robert Briner (France, the President of the ICC Court), Dr. Bohuslav Klein (Czech), Prof. Alexander Komarov
(Moscow), Prof. Sergei Lebedev (Moscow). In the second line: Ziedonis Udris (Riga), Tatjana Slipatchuk (Kyiv), Prof. Nikolai
Yurkevitch (Minsk), Prof. Nina Vilkova (Moscow), Dr. Silvy Chernev (Sofia), Dr. Dmitri Postovan (Kishinev), Dr. Babiuk (Bucharest),

Dr. Ronkalia (Switzerland), Prof. Jerzy Rajski (Warsaw).

dealing with specific technical aspects of trade such
as trade facilitation in general, joint ventures, bank-
ing, marketing? and dispute resolution.

Regarding dispute resolution the idea was to set up
a system providing contractual partners from countries
having different political and economic regimes with
guaranties as to the efficient, impartial and confidential®
resolution of disputes arising during the performance
of international agreements. Arbitration was felt to be
the most appropriate legal mechanism to achieve this
purpose. This led to the creation of the Working Group
on Arbitration in 19754, also referred at that time as the
ICC “East-West” Working Group (the “Group”).

2 European Arbitration Bulletin of the ICC International Court
of Arbitration, Ne1, May 1990, p. 1.

3 It is interesting to point out that confidentiality was repeatedly
emphasized as a fundamental feature of arbitration proceed-
ings in this context.

4 Foreword in International Commercial Arbitration in Europe,
Special Supplement, The ICC International Court of Arbi-
tration Bulletin, December 1994, at 5. For more information,
see for example, Jarvin, Sigvard, Commercial Arbitration in
East-West-Relations: The experience of the ICC's arbitration
court: choice of law; number of arbitrators and seat of arbi-
tration, International trade law and practice, Masson, 1984,

In the 1980s, the Group focused its activities on
three main topics: (i) cooperation between ICC and
Chambers of Commerce of the Eastern European
members of the Group in exchanging information
about laws and regulations on arbitration, (ii) co-
operation in exchanging information regarding the
choice of competent arbitrators, and (iii) the study of
the role of the pre-arbitral expert.

One of the Group’s practical achievements was
a proposal of a recommendation to the East/West
Committee on the advisability of referring disputes
arising out of or in connection with the East-West
trade and economic cooperation contracts to arbi-
tration. This recommendation, adopted by the East/
West Committee in 1984 contemplated the suita-

117-138; Herman, Gerold, Overcoming Regional Differenc-
es: Arbitral Practice, Comparative Law and the Approxima-
tion of Laws, in Pieter Sanders (ed), Arbitration in Settlement
of International Commercial Disputes Involving the Far East
and Arbitration in Combined Transportation, ICCA Congress
Series 1988 Tokyo, Kluwer Law International 1989, 291-299;
Melis, Werner; Strohbach, Heinz, East-West Arbitration, in
Pieter Sanders (ed), Yearbook Commercial Arbitration Vol.
VII - 1982 VII, Kluwer Law International, 1982, pp. 395-406.
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bility of offering an option to refer such disputes to
the courts of arbitration attached to the Council for
Mutual Economic Assistance (“COMCON"?) coun-
tries” Chambers of Commerce and Industry, or to ar-
bitration under the ICC Rules.

The Group held regular meetings and organized
seminars and other events opened to the public or
selected participants. The first seminars took place
in Prague in 1978, in Budapest in 1980 (7Techniques
in East/West Trade relations®), in Paris in 1983 (Dif-
ferences between arbitration under the ICC Rules
and the Rules of Procedure of the Foreign Trade
Arbitration Commission of the USSR Chamber of
Commerce and Industry’), in Varna in 1986 (Evi-
dence in Arbitration in Eastern and Western countries)
and again in Paris in 1990 (Joint ventures between
companies from COMCON countries and their for-
eign partners, the resolution of disputes arising out
of such joint ventures’ activities by international ar-
bitration).®

Following the geopolitical changes in Europe at
the end of the 1980s and at the beginning of the 1990s,
a question arose as to whether the work of the Group
should be continued. The question was prompted
by the setting up of ICC local chapters called “ICC
National Committees” in many countries formerly
classified as “Eastern countries”. In countries where
such National Committees had not been established,
local actors had the possibility to join ICC as direct
members. This new organizational framework em-
powered ICC to rely on these National Committees
to promote arbitration in the respective countries.
However, the growing relevance of dispute resolution
for East-West business transactions and the specific
features of the Group led to the decision to maintain
and further strengthen it, and to change its name to
the “ICC European Arbitration Group”.!

At the same time, the composition of the Group
had to take into account the political developments

5 https://en.wikipedia.org/wiki/Comecon

¢ The discussion was focused at the main characteristics and dif-
ferences between procedural rules of arbitral institutions from
Eastern and Western countries.

7 Third Seminar on East-West Arbitration: (Paris, December 6-8,
1983), Journal of International Arbitration, Vol. 1, Issue 1,
1984, p. 81.

8 European Arbitration Bulletin of the ICC International Court
of Arbitration, No. 1, May 1990, p. 1.
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affecting former socialist countries, the increased
caseload and activities of the ICC International
Court of Arbitration involving these countries, as
well has the greater number of ICC Court members
coming from this part of the world. The composition
of the Group remained largely the same until 2015
(see below), and its membership was divided into
three categories of participants.

The first category was composed of members des-
ignated by ICC. These members were former or cur-
rent [CC Court members from Eastern and Central
European countries, former or current ICC Court
members from Western countries or former members
of the Secretariat of the ICC Court who were actively
involved in dispute resolution matters in the region.

The second category of members was composed
of representatives of arbitration institutions of the
chambers of commerce of Eastern and Central Eu-
ropean countries. Traditionally only one chamber of
commerce per country was invited to be part of the
Group through the Chairman or President of its arbi-
tration court. However, the question of whether it is
appropriate to open up the Group to dispute resolu-
tion providers from other chambers has been debated
regularly. The Group has been reluctant to accept
arbitral institutions that do not have a long-standing
track record of administering international arbitra-
tion proceedings or institutions which are not located
in Central or Eastern Europe as members’.

A third category of participants, having an observer
status, and who were invited on a case-by-case basis
when it is uncontested that their knowledge or field
of activity could be a useful resource for the Group.

The Group was chaired by the President of the ICC
Court. The General Counsel of the ICC Court was
the Secretary to the Group. The Counsel and Depu-
ty Counsel of the Secretariat of the ICC Court whose
team administers disputes involving Central and East-
ern European countries were invited to take part in the
yearly meeting of the Group when necessary.

Despite structural changes in the Group, the later
continued holding its meetings and discussion about
the recent developments in the region. Traditional-
ly, the Group held two meetings a year.'® However,

° With an exception of Kazakhstan, as historically Kazakhstan is
closer to the European developments and traditions.
10 European Arbitration Group: Keeping Ahead of Change, The
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for the last two decades the Group has convened only
once per year. Locations were alternatively fixed in
Paris and in a country previously characterized as an
“Eastern country”.

Thus, the Group’s 1991 Paris meeting was devoted
to the enforcement of arbitral awards. In 1992, the
Group’s meeting in Sofia addressed the question of
arbitrators’ fees in international arbitration and the
future of the 1972 Moscow Convention. The same
year a conference on Privatization and Internation-
al Commercial Arbitration was held in Budapest. In
1993, the Group discussed the “Composition and
the procedure of the Special Committee referred to
in Article IV of the European Convention on Inter-
national Commercial Arbitration” elaborated under
the auspices of the Economic and Social Council of
the United Nations as well as the programme of the
seminar “Investment in Czech and Slovak Repub-
lics: After the Separation”.

In May 1990, the first issue of the European Arbi-
tration Bulletin (the “EAB”) of the ICC Internation-
al Court of Arbitration was published at the Group’s
suggestion. The purpose of this newsletter was de-
fined in the introduction to its first issue as “promot-
ing arbitration as a means of solving disputes in East-
West trade and commerce”. The first issue focused on
three main topics: the new regulations and practice
of international commercial arbitration in a number
of COMCON countries, information about the sem-
inar on East-West joint ventures and arbitration held
in Paris in February 1990, and information about the
new publications on East-West arbitration and arbi-
tration regulations in COMCON countries. It seems
that this first issue of the EAB was not followed by
any substantive similar publication. One explanation
was the profound desire of participants to keep the
debates within the Group confidential and the com-
plexity of the elaborative process required to prepare
such a publication.

A short article on the Group’s works was published
in the October 1993 issue of the ICC International
Court of Arbitration Bulletin (the “Bulletin™)."

ICC International Court of Arbitration Bulletin, Vol, 4/No. 2,
October 1993, p. 4.

W European Arbitration Group: keeping ahead of change. The ICC
International Court of Arbitration Bulletin, Vol. 4/No. 2, Oc-
tober 1993, pp. 4-5.
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It contained very general information about the
Group’s May 1993 meeting in Paris. As usual, the de-
velopments in arbitration laws and practices in Cen-
tral and Eastern European countries were discussed.
The article also mentioned that the Group was co-
operating with the Bulletin on the preparation of a
special supplement to the Bulletin on arbitration in
Europe.

This special supplement entitled Infernational
Commercial Arbitration in Europe was published in
December 1994. It focused primarily on describing
the new arbitration laws adopted in the Czech Re-
public, Hungary, Italy, Moldova, Romania, Ukraine
and Russia in 1993-1994."2 The special supplement
also provided information on arbitration legislation,
case law and practice in certain other Western and
Eastern European countries, such as Bulgaria, Cro-
atia, Germany, England, Estonia, Poland and Slo-
venia. Arbitration within the legal framework of the
European Community was also addressed.

Significant economic changes in 1990-2000 in the
Central and Eastern European countries raised again
the question about the future of the Group and its
mission. Dr. Briner, the Chairman of the ICC Court
in 1997-2006, launched the idea of revival of the
Group’s works “in a changed context”. This idea was
welcomed “with great enthusiasm” by the presidents
of the courts of arbitration of the ex-COMCON
countries."

Since 2000, the Group’s meetings have each lasted
a day and had similar agendas, enabling participants
to measure and compare the evolution of the arbitra-
tion framework in the various countries represented.
Each institution is required to submit a report setting
out the main developments in arbitration and since
the early 2000s in conciliation and other amicable
dispute resolution proceedings in its country in ad-
vance of each Group meeting. The reports focus on
statistical data, the modifications of the institutions’
dispute resolution rules, national laws and case law.

12 Foreword in International Commercial Arbitration in Europe.
Special Supplement, The ICC International Court of Arbitra-
tion Bulletin, December 1994, p. 5.

13 Klein, Bohuslav, Robert Briner's Role in the Revival of Instituti-
onal Arbitration in Eastern Europe, in Global Reflections on In-
ternational Law, Commerce and Dispute Resolution Liber Ami-
corum in honour of Robert Briner, ICC Publishing, 2005, p. 461.
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Each institution is asked to present its report and an-
swer questions from participants about these reports
and presentations. The second part of the meeting is
devoted to topics of common interest that have been
chosen jointly by members. The homogeneous struc-
ture of the Group, the in-depth consultative process
used in drafting the agenda and the confidentiality
of the discussions ensure that the items discussed are
highly relevant.

The meetings outside of Paris were held in Prague
(Czech Republic, 2001), Kiev (Ukraine, 2003), Bel-
grade (Serbia, 2005), Warsaw (Poland, 2007). Bucha-
rest (Romania, 2009), Budapest (Hungary, 2011),
Sofia (2013), Bucharest (2015), Vilnius (2017).

Since 2015 at the suggestion of Alexis Mourre, the
then President of the ICC International Court of Ar-
bitration, the Group changed its name to “ICC Cen-
tral and Eastern European Institutional Arbitration
Group”. The new name was introduced with a view
to more accurately reflect the new membership of the
Group, leaving the ICC the leading role in coordi-
nating activity of the Group. The ICC International
Court of Arbitration Director for Europe, a position
created in 2015, was appointed as the Secretary of the
Group.

This brief description of four decades of the
Group’s work is relevant to the evolution of inter-
national arbitration and ICC’s commitment to pro-
moting knowledge and acceptance of international
arbitration as a preferred and often most efficient
means of solving international business disputes. The
Group’s work has been instrumental in expanding
the boundaries of international arbitration both geo-
graphically and in terms of the types and numbers of
parties resorting to arbitration. One cannot seriously
challenge that the number of arbitration cases involv-
ing both private parties and States and parastatal en-
tities from former socialist countries is closely linked
to the groundwork laid under the Group’s auspices.
The Group’s success in building a common knowl-
edge and understanding of arbitration mechanics
in this part of the world has paved the way for the
construction of a truly global culture of international
arbitration. A noticeable result is the ever increas-
ing number of young practitioners from Central and
Eastern Europe involved in arbitration events and in
international arbitration proceedings conducted not
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only under the aegis of local arbitral institutions but
also under the rules of institutions located outside the
boundaries of former socialist countries.'*

4 Two new ICC groups have been set up to involve this new
generation of arbitration practitioners in knowledge sharing
session and educational activities: the ICC Young Arbitrators
Forum (YAF) was set up in 2008, and the new European Arbi-
tration Group, whose members are arbitration practitioners in
the Eastern and Central Europe, was set up in 2016.
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CC CENTRALAND EASTERN EUROPEAN
NSTITUTIONAL ARBITRATION GROUP
REPORT OF THE ACTIVITIES

in Bulgaria, Croatia, Estonia, Finland,

Kazakhstan, Makedonia, Moldova, Romania,
Russia and Ukraine in 2017-2018.

Prepared for publication
by Irina Strelkovskaya and

Drmitry Artyukhov, RAA On 24 October 2018 a regular annual meeting of

the ICC Central and Eastern European Institutional
Arbitration Group was held in Paris (France). The
ICC Central and Eastern European Institutional
Arbitration Group annually gathers members of
international arbitral institutions of Central and
Eastern Europe in order to exchange information on
current developments and best practices in the field
of international commercial arbitration. The 2018 ICC
Central and Eastern European Institutional Arbitration
Group meeting was devoted to the presentation,
exchange of views and questions on the activity reports
of international arbitral institutions that are members
of the Central and Eastern European Institutional
Arbitration Group. In addition, the meeting brought
up for discussion a separate question concerning
institutions' “standard” documents.

This article presents a short reference on the activities
of arbitration institutions from 10 countries: Bulgaria,
Croatia, Estonia, Finland, Kazakhstan, Makedonia,
Moldova, Romania, Russia and Ukraine in 2017-2018.
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INTERNATIONAL COMMERCIAL ARBITRATION COURT
ATTACHED TO THE CHAMBER OF COMMERCE AND
INDUSTRY OF REPUBLIC OF MOLDOVA

Report of the activities for the period of 2017-2018 (until October)

@eltAcCl

n Bepublicii Moldovwa

Election/appointment method of governing
bodies:

The International Commercial Arbitration Court attached to
the Chamber of Commerce and Industry of Moldova has the
Secretariat, Chairman and two Deputy Chairmen, elected
for 4 years by the General Assembly, which is formed by
all the appointed arbitrators. Arbitrators are appointed by
the Counsel of the Chamber of Commerce and Industry of
Moldova also for a term of 4 years.

Number of staff/members of the Court:

The Secretariat’s functions are performed by one Secretary, em-
ployed by the Chamber of Commerce and Industry of Moldova.
Administrative support (such as accountancy and maintenance
of the building) is provided by CCl’s stuff, not engaged directly

Number of cases registered:

150+
120

90

B Domestic
60

International

30

2017

2018
(until october)

2017 - 122/5
2018 (until October) - 107/4
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Address: 151, St. Cel Mate Str
City: Chisinau

Country: Moldova

URL: http:/www.chamber.md
E-mail: arbitration@chamber.md

in the Court’s activity. Arbitrators are not Court’s employees,
but independent professionals in the exercise of their function.

Bl
Working languages:

The working language of the Court is Romanian. According to
the Court’s Rules for Domestic Arbitration, oral debates are
conducted in Romanian and all documents must be in Roma-
nian, or if in another language, accompanied by a translation.
In case of international arbitration, oral proceedings are held
in either Romanian or the language parties have agreed on.

Nationalities:

The staff of the Court’s Secretariat is holding
Moldovan citizenship.

Domestic/international awards ratio:

3 <120

-1 100
180
-1 60 ® Domestic
a0 International
- 20

2017 2018

(until october)
2017 - 113/3

2018 (until October) - 103/3



Number of parties involved:

B Most of the cases
involved two parties:
one claimant and
one respondent;

Two or more
respondents -
40% of cases.

(1077

Origin of the parties:

Most of the parties are Moldovan nationals;

Other parties are from Lithuania, Romania, Poland, Slovak
Republic, Russia, Serbia and Ukraine.

Types of contracts:
Sale-purchase, delivery, carriage, supply.

Number of arbitrators involved:

O,
40% B 40% of the total

of cases was examined
by a panel of three
arbitrators;

60% - by one arbitrator

Origin of the arbitratiors:

B

Number of arbitrators chosen from the list/
outside the list:

The arbitrators in most cases were chosen by the parties from
the Recommended List, or appointed by the president of ICAC
only based on the List.

The cases these years are referred
to Moldovan arbitrators.

In 2018 in two cases the arbitrator was chosen from outside
the List.
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Place/seat of arbitration:

The venue of the arbitration is the office of International
Commercial Arbitration Court at the Chamber of Commerce
and Industry in Chisinau, Moldova.

Name of the rules of arbitration applied:
- “ICAC CCI RM Rules on international commercial arbitration
procedure”

- “ICAC CCI RM Rules on domestic arbitration procedure”

Version of arbitration rules in force:
April 1, 2009

Publication number and/or web site address
where the rules can be found:

Monitor Official no. 19-21/69 of 03.02.09.

Web site: www.arbitraj.chamber.md

Legal framework:

The arbitral tribunal applies the procedural rules and, in
addition, the civil procedural law.

As substantive law, the arbitral tribunal applies for the settle-
ment of the domestic disputes - the Moldovan substantive
law in force, and for the settlement of international disputes -
law chosen by the parties.

Form of the arbitration text: specific law

on arbitration procedure:

Law on arbitration no. 23-XVI of 22.02.08

Law on international commercial arbitration no.24-XVI of

22.02.08, (based on the UNCITRAL Model Law on Interna-
tional Commercial Arbitration)

(Both published in Monitor Official no. 88-89 of 20.05.08)

Number and names of other arbitral

institutions active in the country:

There are some arbitral courts, organized by some professional

associations, with a reduced activity:

— Court of Arbitration attached at the International Associa-
tion of Automobile Transporters.

— Court of Aeronautical Arbitration at the Federation of civil
aviation.

— Court of International Arbitration at the AMCHAM Moldova.

Sectors in which competitors are active:
Commerce, transport, agrarian, aviation.
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COURT OF ARBITRATION AT THE BULGARIAN
CHAMBER OF COMMERCE AND INDUSTRY

Report of the activities for the period of October 2017-September 2018

e W OW O
#* *
] 3
W i
W b
i ]
L W

o *

] &
& &
iy Taes *

Election/appointment method of governing:
The Court of Arbitration at the Bulgarian Chamber of
Commerce and Industry (,CA”) has the following bodies:

— Arbitral Collegium (consisting of all arbitrators - art. 3, para
2 of the Statute). Arbitrators are included in the lists of ar-
bitrators by decision of the Presidency taken by a simple
majority through secret vote;

— Presidency - 7 members elected by the Management
Board of the BCCI;

— President - elected by the Management Board of the BCCI
(in both cases the election is held by a simple majority of
the members present at the meeting).

Number of staff/members of the Court:

The administration of the arbitration cases is carried out
through a Secretariat.

Currently the staff members of the CA Secretariat are six:
two legal experts; two technical secretaries and two technical
assistants.

Number of cases registered:

(The data comprises

the period from
October 2017 till the
end of September 2018)

13 International

H 162 Domestic
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City: Sofia

Country: Bulgaria

URL: https:/www.bcci.bg/arbitration/
Email: acourt@bcci.bg

Nationalities:
All staff members are Bulgarian Bulgarian
nationals. The members of the nationals

Presidency, the President and the
three vice-presidents are also Bulgarian nationals.

Working languages:

The working language in domestic F Bulgarian
cases is Bulgarian; the working
language in international cases

is to be chosen by the parties. When no agreement on the
language is reached by the parties the Tribunal determines the
language of their procceedings.

International cases:

The working language in international cases
is to be chosen by the parties.

When no agreement on the language is rea-
ched by the parties the Tribunal determines
the language.

Number of awards rendered:

(The data comprises

the period from
October 2017 till the
end of September 2018)

International 1

m Domestic 35



Number of post awards proceedings:
recognition, enforcement, annulment:

From Oct. 1, 2017 until Sept 30, 2018 there have been 9 mo-
tions for setting aside of CA at the BCCI arbitral awards. One
has been set aside. The rest of the motions have been denied.

A Domestic award is a title for forced execution under
Bulgarian law. From the beginning of 2017 the venue for the
issue of writs of execution was changed. Until that moment
only Sofia City Court was competent to issue such while now
all 28 regional courts and Sofia City Court are competent. No
information about that process is available.

There is no official source of information concerning recogni-
tion and enforcement of CA awards in foreign countries. It is
only though the parties to arbitration that such information
could be obtained. In recent years there has been no infor-
mation about a particular award that was denied recognition
and/or enforcement under a foreign jurisdiction.

Parties:

During the above period the prevailing country of origin was
Bulgaria both in domestic and international cases. There were
parties from Austria, Chroatia, Cypress, France, Germany,
Great Britain, Greece, Holland, Macedonia, Republic of Korea,
Moldova, Poland, Romania, Serbia, Singapore, Slovakia, Spain,
Turkey, Ukraine and USA involved in internatioinal cases. As a
matter of fact, companies from all over the world have been
invloved in arbitration before the CA through their subsidiary
companies registered in Bulgaria.

State, para-statal or public entities:

A significant number of such legal subjects participate in
arbitrations before the CA. Those are ministries, public
agencies, municipal bodies, as well as a great number of
companies in which the capital or a part of it is held by the
state or by municipalities.

Economic sector:

The CA services are sought after by subjects from literally all
sectors of economy: production and construction business,
financial, banking and insurance business, transportation and
trade business, supermarkets and malls, leasing companies, etc.
Parties with no profit profile and physical persons have also
participated in arbitrations.

Types of contracts:

The prevailing number of contracts are commercial, there is
a significant number of procurement, concession and some
privatization contracts. Very often an arbitration clause is
contained in General Conditions or in a separate agreement.
Standard form contracts (such as FIDIC) are quite common.

Number of arbitrators involved:

There are two lists of arbitrators: A list of arbitrators for
domestic cases (44 persons) and a list of arbitrators for
international cases (58 persons from which Bulgarian
citizens - 32 and foreign citizens 26). The list on international
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cases is recommended. Parties to domestic cases where
one or all parties are Bulgarian companies with prevailing
foreign participation are not bound by the List of arbitrators
for domestic cases. They can choose arbitrators outside the
otherwise binding list.

list of arbitrators for
domestic cases

H list of arbitrators for
international cases

Place/seat of arbitration:

The seat of CA is the city of Sofia, the Republic of Bulgaria.
Sometimes parties on domestic arbitration agree on a seat of
arbitration in some other Bulgarian cities - Plovdiv, Bourgas,
etc. There have been arbitration clauses pointing to the CA as
a competent arbitration body while the seat of arbitration is in
a different country but no actual cases with this type of clause
have occurred.

Name of the rules of arbitration applied:

The name is: “Rules of the Court of Arbitration at the Bulgarian
Chamber of Commerce and Industry”

Since 01.01.2005 “Rules on Expedient Procedure in Arbitration
Cases” have been in force. Gradually these Rules have become
popular with the parties and currently between 10 and 15% of
the cases are conveyed under these Rules.

Version of arbitration rules in force:

— The current Rules were adopted by the Management Board
of the Bulgarian Chamber of Commerce and Industry un-
der a resolution recorded in Minutes No. 1 of 31 March
1993 and came into force as of 1 July, 1993. They were
amended by a resolution of the Executive Council of BCCI
under No.47/3-2002 of 29.01.2002 in force as of Feb-
ruary 1, 2002, with Resolution No. 95/1-2008 of the Ex-
ecutive Council of BCCI from 15.01.2008, that become
effective as of 01.02.2008 as well as with Resolution No
67/21.11.2011, effective as of January 1, 2012.

— The latest version of the Rules of the CA has been in force
since 01.01.2017.

— The latest version of the Bylaw (Statute) of the CA has been
in force since 01.01.2017.

— A Unified Tariff for Arbitration Charges in Domestic and In-
ternational Cases came into force as of 01.09.2015.

Publication number and/or web site address
where the rules can be found:
www.bcci.bg
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Important case law on arbitration:
Bulgarian law belongs to the continental legal system. No
specific or binding case law on arbitration exists.

Form of the arbitration text: specific law on
arbitration/incorporation into a code of civil
procedure:

The very basics of the general legal framework of arbitration
are contained in the Civil Procedure Code (“CPC").

The general law on arbitration is the Law on International
Commercial Arbitration (“LICA”).

There are special provisions on arbitration in other laws, for
example, the Law on Collective Labor Disputes Settlement
and the Law on Youth and Sports.

Thus, arbitration is regulated by a special law and this
regulation is not a part of any general law or code.

The Republic of Bulgaria is a party to the Convention on
Recognition and Enforcement of Foreign Arbitral Awards
(“the New York Convention”), to the European Convention
on International Commercial Arbitration; to the ICSID (“the
Washington Convention”) as well as to the so called Moscow
Convention of 1972 which has not been abrogated by a few
countries like the Russian Federation and the Republic of
Bulgaria. Nevertheless in Bulgaria this act is considered non-
functional due to disuetudo. The Republic of Bulgaria is also a
party to a number of bi-lateral international treaties that have
certain effect on investment arbitration. Under the current
Bulgarian Constitution (1991) the international treaties to
which the Republic is a party (upon condition they have been
ratified by the National Assembly and published in the Official
Gazette) prevail over domestic legislation.

New laws and regulations related to arbitration:
The general law on arbitration is the Law on International
Commercial Arbitration (“LICA") adopted in 1988. This law
contains the prevailing part of the statutory regulation in the
field of arbitration.

A preliminary general statement can be made that the legal reg-
ulation concerning arbitration in Bulgaria is almost identical with
the solutions offered by the UNCITRAL Model Law on Arbitra-
tion prior to the revision as of 2006. This makes the matter of
arbitration one of the legal spheres where Bulgarian law is har-
monized with the international standards to the highest level.

The following could be outlined as peculiarities of the legal
regulation concerning arbitration:

- A special law contains the regulations on arbitration;

- Asingle law is applicable for both international and domestic
arbitration. The title of the law (the Law on International
Commercial Arbitration) is almost totally misleading nowadays:
since 1993 it regulates both international and domestic,
and both commercial and non-commercial arbitration. This
situation occurred because at the time the law was adopted
in 1988 (during the communist rule) domestic and non-
commercial arbitration were not admitted at all and the law
became applicable to such types of arbitration only as a result
of subsequent changes while the title was preserved;
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As a result of an amendment of 2001 a provision allowing
government bodies to be parties to domestic arbitration
was introduced. This amendment has had a serious positive
effect - a considerable number of government bodies prefer
using arbitration than the state courts;

Before the change in 2001 (Official Gazette # 38 of 2001)
government bodies were not allowed to agree on domestic
arbitration. Nevertheless there were quite a number of cases
when such arbitration was agreed to despite the existing ban.

Unfortunately, the amendment is not clear what procedural
rules are to be followed in connection with nullity of awards.

There was a legislative change in the beginning of 2017 which
was reported in the previous report.

— The prevailing number of provisions of the LICA reproduc-
es the rationale of and very often literally the procedural
solutions offered by the UNCITRAL Model Law;

— Under the existing law, widely established doctrinal views
and the constant state courts practice an arbitral award is
generally considered as an equivalent of a state court de-
cision. It is considered to have a res iudicata (or an analo-
gous) effect and in principle enjoys the same enforceability.
Dependent on the nature of the claim an arbitral award can
result in a new legal situation in the case of a successful
claim through which a potestative right is excersized;

— The grounds for review over arbitral awards coincide with
those given in the UNCITRAL Model law. The last amend-
ment of 2017 reintroduced absolute nullity of arbitral
awards (concerning disputes involving consumers).

— The procedure for setting aside of arbitral awards is an-
other specific feature of the legal regulation. A petition for
setting aside of an arbitral award can be filed only within 3
months after the award was communicated to the respec-
tive party and the procedure comprises only one instance
before the Supreme Court of Cassation (“SCC”") - after the
model of the Swiss Federal law.

— For certain grounds for setting aside of arbitral awards (in
hypotheses predominantly related to faults concerning the
work of the arbitral tribunal) the law provides that the SCC
shall revert the case to the arbitral tribunal.

— LICA regulation provides for no specific requirements for
persons and institutions or formations that would decide to
act as arbitrations/arbitrators. And, of course, unfortunate-
ly there have been cases of abuse. Given this fact it appears
quite strange that the same legislators have put forward a
serious number of formal requirements before institutions
and persons that would wish to offer mediation services.

It was such abuse that brought about the change in 2017
when all disputes involving consumers were left unarbitrable.
The same change provided for powers of the Minister of
Justice to impose sanctions on arbitrators who have not
observed rules of arbitrability. These powers have provoked
serious controversy in the arbitration community.

Competition:
As mentioned above the current Bulgarian law poses abso-
lutely no requirements for the practising of arbitration activity.
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Number and names of other arbitral
institutions active in the country:
The most popular Bulgarian legal site (http:/lex.bg) points to

the existence of 21 arbitration institutions. The names and
other details can be found at the same web site.

Sectors in which competitors are active:

The activity of the competitors can hardly be traced. A number
of those institutions turn out to have mute web-pages while
others do not release any reports. According to personally
obtained information the most important have between 20
up to 40 cases per year. Many of the listed arbitrations have
no real activity. There have been at least a few cases when
parties have shown an arbitration agreement pointing to
some arbitration institution but after a real dispute had arisen
the interested party discovered that such an institution did
not exist at all or had ceased its existence. Such parties have
tried to refer their disputes to the CA at the BCCI.
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PERMANENT ARBITRATION COURT AT THE CROATIAN

CHAMBER OF ECONOMY

Report of the activities for the period of October 2017 - October 2018

HRVATSKA

GOSPODARSKA
KOMORA

Structure of the Court:

Permanent Arbitration Court at the Croatian Chamber of
Economy (hereinafter: PAC CCE) is the oldest and largest in-
stitution in Croatia for resolving of commercial and business
disputes through arbitration. The history of the PAC CCE
dates back to 1853 when the first institutional arbitration
court was established at the Chamber of Economy. The Arbi-
tration Court was abolished at the end of World War Il but
re-established in 1965 as the arbitral institution competent to
administer internal disputes (disputes between legal persons
established in the former Yugoslavia). When the Republic of
Croatia gained its independence in 1992, the PAC CCE ex-
panded its jurisdiction to also include the administration of
international disputes. This was confirmed by the Arbitration
Rules of 1992 (Zagreb Rules 1992).

Election/appointment method of governing
bodies:

Pursuant to Article 2 of the Rules of the Permanent Arbitration
Court attached to the Croatian Chamber of Economy (Official
Gazette, No. Nos. 129/15 and 50/17, in force as 6 November
2015) (Zagreb Rules) (hereinafter: PAC CCE Rules), the bodies
of the PAC CCE are the Presidency, the President, Vice-
Presidents and the Secretary of the PAC. The bodies of the
PAC CCE are also arbitral tribunals when acting in proceedings
before the PAC CCE.

Pursuant to Article 3 PAC CCE Rules, the Presidency of the
PAC CCE consists of nine members: the President, three Vice-
presidents and five members with no special functions. They
are appointed for a period of four years by the Management
Board of the Croatian Chamber of Economy.

Number of staff/members of the Court:

The Secretariat consists of a Secretary and three
administrative assistants.
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Address: Rooseveltov trg 2
City: Zagreb

Country: Croatia

URL: http:/www.hgk.hr/
Email: hgk@hgk.hr

Working languages:

The PAC is equipped to administer proceedings in Croatian
and foreign languages. A foreign language selected mostly
by the parties is English. However, there were several cases
administered in German language.

All members of the Presidency
and Secretary are Croatian Nationals.

(Received cases -
October 2017 -
October 2018)

Number of cases registered:

7 International

u 29 Domestic



Number of awards rendered:

O

Number of parties involved:

O

State, parastatal or public entities:

o

Economic sector:
The economic sectors to which arbitral proceedings relate are:
commerce, shipbuilding, building, constructing, hotel manage-
ment, labour market, capital market, real estate market, insur-
ance market and sport.

m 35 Awards
2 Payment order
= 2 Withdrawal

® 3 Award on agreed
terms

= 1 claimant;
1 respondent

2 claimant;
1 respondent

m 1 claimant;
2 respondent

H 2 claimant;
3 respondent

B Legal entities
Physical persons

m State and public
entities
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Distinction domestic/international awards:

4o Terminated cases -
35 modes of termination
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Types of contracts:

Types of contract disputes are arising out are: purchase con-
tracts, sale contracts, contracts for provision of services, con-
tracts of agency, insurance contracts, real estate contracts,
contracts of commercial brokerage, employment contracts,
rental of space contracts, building contracts, shipbuilding con-
tracts, supply contracts and prospectuses.

Arbitrators:

The PAC CCE has one list of arbitrators:

— List of arbitrators in disputes with and without internatio-
nal element (Official Gazette, No. 14/2017);

List is not binding for the parties.
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Number of arbitrators involved:

There are 43 arbitrators
acting in panels in 21
cases. In 15 cases a sole
arbitrator is nominated.

Origin of the arbitrators:
Most arbitrators are coming from Croatia.

Number of arbitrators chosen from the list/
outside the list:

Out of 43 arbitrators,
42 arbitrators have
been chosen from the
Lists.

Place/seat of arbitration:

In 34 cases Zagreb is chosen by the parties or determined by
the arbitral tribunals or sole arbitrator as a place of arbitration.
Under the arbitration agreements, in two cases the seat of
arbitration was Split.
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Name of the rules of arbitration applied:

— The Rules of arbitration of the Permanent Arbitration Court
at the Croatian Chamber of Economy (Official Gazette, No.
150/02) - Zagreb Rules 2002;

— The Rules of arbitration of the Permanent Arbitration Court
at the Croatian Chamber of Economy (Official Gazette, No.
142/11) - Zagreb Rules 2011;

— The Rules of arbitration of the Permanent Arbitration Court
at the Croatian Chamber of Economy (Official Gazette, Nos.
129/15 and 50/17) - Zagreb Rules 2015.

— Rules of the Permanent Arbitration Court at the Croatian
Chamber of Economy (Official Gazette, No. 50/17)

— Decision on the costs of arbitration proceedings (Official
Gazette, Nos. 142/11, 37/15,109/16 and 87/18).

Publication number and/or web site address
where the rules can be found:

All rules cited here are available at the web site of the PAC
CCE - www.hgk.hr.

Rules are published in Croatian and English in a booklet
available at the PAC CCE.

Version of arbitration rules in force:
The Rules of arbitration of the Permanent Arbitration Court

at the Croatian Chamber of Economy (Official Gazette, Nos.
129/2015 and 50/2017) - Zagreb Rules 2015.

Important case law on arbitration:

Excerpts from arbitral awards rendered by the PAC CCE are

published in Croatian Arbitration Yearbook, e.g.:

— Cavlina, Andreja, Arbitration Agreement in the Practice of
the Permanent Arbitration Court of the Croatian Chamber
of Economy, Croat. Arbit. Yearb. Vol. 21-22 (2014-2015),
pp. 247-259.

— Mati¢, Tin; Cavlina, Andreja, Costs of Arbitration in the
Practice of the Permanent Arbitration Court at the Croa-
tian Chamber of Economy, Croat. Arbit. Yearb. Vol. 21-22
(2014-2015), pp. 259-277.

— Sikiri¢, Hrvoje, Arbitration Agreement in the Practice of the
Permanent Arbitration Court of the Croatian Chamber of
Economy, Croat. Arbit. Yearb. Vol. 12 (2005), pp. 45-78.

— Sikiri¢, Hrvoje, Lex arbitri in the Proceedings before the
Permanent Arbitration Court attached to the Croatian
Chamber of Economy - The Zagreb Rules and ....7, Croat.
Arbit. Yearb. Vol. 17 (2010), pp. 145-182.

— Decision of the Constitutional Court of the Republic of
Croatia with two dissenting opinions in a case where a
constitutional complaint has been launched against arbitral
award rendered by the PAC CCE is published in: Croat. Ar-
bit. Yearb. Vol. 12 (2005), pp. 281-287.

Decisions of the High Commercial Court of the Republic

Croatia, which is competent for appeals against decisions

rendered by the Commercial Court in Zagreb in the annulment

proceedings against awards of the PAC CCE are available in

Croatian at the web site of the High Commercial Court -

www.vtsrh.hr.
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Form of the arbitration text:

Arbitration in Croatia is regulated under Arbitration Act
(Official Gazette, No. 88/01) which is in force as of 19 October
2001. It relates to domestic and international disputes. It
is based on the UNCITRAL Model Law on International
Commercial Arbitration (1985).

English translation of the Arbitration Act is available at the
web site of the PAC CCE - www.hgk.hr.

Number and names of other arbitral
institutions active in Croatia:

Apart from the PAC CCE, there are two arbitral institutions
active in Croatia: The Arbitration Court of the Croatian
Football Association, The Sport Arbitration of the Croatian
Olympic Committee, and the Litigious Arbitration Court
(hereinafter: LCA).

Sectors in which competitors are active:
Arbitration Court of the Croatian Football Association and
the Sport Arbitration of the Croatian Olympic Committee
arbitrate disputes between sportsmen and their clubs or
associations. Therefore they cannot be seen as competitors
to the PAC CCE.

The LCA was established on 17 January 2015 in order
to decide over all matters which are arbitrable under the
Arbitration Act. Data on its activities are not available and it is
not known whether the LCA is still active.
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THE ARBITRATION COURT OF ESTONIAN CHAMBER
OF COMMERCE AND INDUSTRY

Report of the activities for the period of 01.01.2017 - 12.10.2018

ESTI
AN
us

E
KAUB S-
TOOST D

Election/appointment method of governing
bodies:

Arbitration Court is not separate legal entity and is attached to
Estonian Chamber of Commerce and Industry (Estonian CClI).
The Council of the Arbitration Court (6 members) are
elected for 2-year period by the Board of Estonian CCI and
is reviewing the submitted claims, arranging the formation of
arbitral tribunal, deciding upon the applications, supervising
the activities of the secretary of the Arbitration Court.

The Council members are elected as follows:

— 1 employee of Estonian CCI (Councellor of Estonian CCI);

— 1 acting judge (Justice of the Supreme Court);

— 1 representative from Ministry of Justice (Vice Chancellor
of Ministry of Justice);

— 1 representative from Estonian Bar (starting from 2017);

— 2 other lawyers with at least the degree of magister (2 at-
torney-at-laws).

Number of staff/members of the Court:
6 council members, 1 secretary.

Number of cases registered:

15,
Regarding
10+ 01.01.2017-
12.10.2018
m 2017
51
2018
0

International

Domestic
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Address: Toom-Kooli 17
City: Tallin

Country: Estonia

URL: http:/www.koda.ee/
Email: arbitraaz@koda.ee

Nationalities:

Estonian
5 Nationals
— |
A NS

Number of awards rendered:

Working languages:
Estonian, English, Russian

Regarding
01.01.2017-
12.10.2018

m 2017
2018

Distinction domestic/international awards:
15~

Regarding
01.01.2017-
12.10.2018

m 2017
2018

10+

International

Domestic



Number of post awards proceedings:
recognition, enforcement, annulment:

In 2017 or 2018 none of the final awards or awards regarding
jurisdiction have been annulled.

Number of parties involved:

Regarding
01.01.2017-
12.10.2018

m 2017
2018

Origin of the parties:

In 2018: Estonia, Russian Federation, UK, Norway, UAE
(Dubai), Germany, Virgin Islands;

In 2017: Estonia, Kazakhstan, Sweden, Poland, Latvia,
Switzerland, Belarus, Russian Federation, Finland, United
Emirates, Turkey.

Number of arbitrators involved:

Regarding
01.01.2017-
12.10.2018
m 2017
2018
Origin of the arbitrators:
35~
30
25 m Estonian
Germany
20 .
m Latvia

15
10
5

2017

2018
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Place/seat of arbitration 2017/2018:

Tallinn, Estonia.

Name of the rules of arbitration applied:

Rules of the Arbitration Court of Estonian Chamber of
Commerce & Industry.

Version of arbitration rules in force:

In force from February 1, 2013, third version

Publication number and/or web site address where the rules
can be found: General information in English:
https:/www.koda.ee/en/about-chamber/court-arbitration
Rules in English:
https:/www.koda.ee/sites/default/files/content-type/
content/2017-03/Reglement_2013- inglise_keelne_1.pdf

Economic sector:
Trade (sale of goods), construction, real estate, shipping,
machinery building, legal laid, agriculture.

Types of contracts:

Sales contract, civil engineering contract, electricity plant
construction contract, shares purchase contract, services
agreement, loan agreement, charterparty.

Number of arbitrators chosen from the list/
outside the list:

35-

Regarding
301 01.01.2017-
12.10.2018
25+ m 2017
20 2018
2017

15
(22 from the list

13 outside the list)

2018
(8 from the list
5 outside the list)

10
5

2017

2018

Important case law on arbitration:

In the decision of the Tallinn District Court No 2-17-5977
(09.02.2018) the issues of party autonomy and applicability
of the Rules of the Arbitration Court of Estonian CCl were
discussed:

Background:

Arbitration agreement did not contain agreement on
formation of arbitral tribunal, but claimant proposed to elect
sole arbitrator, which was forwarded to the respondent. The
latter was given the possibility to reply to the made proposal.
The respondent proposed to elect 3 arbitrators. As the parties
did not agree on the formation of arbitral tribunal, the Council
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of Arbitration Court of Estonian CCl (Arbitration Court)
nominated sole arbitrator to solve the dispute (according to
the Rules of Arbitration Court).

Respondent applied to set aside the final award as was
not given possibility to participate on the formation of the
tribunal. Also, according to section 1 of § 721 of CCP (Code of
Civil Procedure) if there is no agreement, a dispute is resolved
by three arbitrators.

The District Court agreed with respondent and set aside the
award. The National Court nullified the decision of the district
court on the following grounds:

— The party autonomy includes the right of the parties to
decide upon arbitral proceedings, including formation of
arbitral tribunal. Therefore according to section 2 § 732 of
CCP the parties have the right to agree on the arbitral pro-
ceeding or refer to the rules of some. In this case the rules
of arbitration court become a part of the parties agreement
and arbitral tribunal shall be formed according to the rules
of arbitration court.

— In such situation respondent has no right to apply section
1 of § 721 of CCP, according to which the parties agree on
the number of arbitrators and if there is no agreement, a
dispute is resolved by three arbitrators.

— In this case section 1 of § 716 of CCP is applicable, accord-
ing to which if the parties have agreed upon conduct of ar-
bitration proceedings in a permanent arbitration court, it is
presumed that the agreement of the parties also extends to
the procedural rules prescribed by the rules of the arbitra-
tion court. Therefore such agreement should be viewed as
agreement on the number of arbitrators.

— Therefore the second sentence of section 1 of § 721 of
CCP is applicable only in the case when parties have no
any agreement on the number of arbitrators, including to
reference to the rules of some arbitration court.

— Accordingly the formation of the tribunal was made ac-
cording to the Rules of the Arbitration Court and there are
no basis for setting aside the award.

The District Court decided the case second time and according

to the findings of National Court did not set aside the award
of the Arbitration Court.

Form of the arbitration text:

Arbitration law is incorporated into Chapter 14 of Code of
Civil Procedure (2006).

Competition:

No important changes compared with 2017. At the present
time there are approximately 20 other institutional arbitration
courts in Estonia. Up to 2009 there were only 2 institutional
arbitration courts in Estonia: Arbitration Court of Estonian
CCl and Arbitration Court of Tallinn Stock Exchange.
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Sectors in which competitors are active:

— Arbitration Court of Tallinn Stock Exchange is solving only
disputes connected with stock exchange transactions and
relations between the stock exchange and participants,
therefore is not competitor;

— Arbitration Court of Chambers of Notaries may solve all
disputes and is therefore competitor. No information is
available regarding the sectors of disputes;

— Association Estonian Arbitration Court is partially compet-
itor as they may solve smaller claims up to EUR 25000. No
information is available regarding the sectors of disputes.
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THE ARBITRATION INSTITUTE OF THE FINLAND
CHAMBER OF COMMERCE (FAl)

Report of the activities for the period of 2017 - until 10 October 2018

THE FINLAND
ARBITRATION

INSTITUTE

Structure of the Court:

The Arbitration Institute of the Finland Chamber of Com-
merce (the “FAI") is an autonomous arbitration body of the
Finland Chamber of Commerce. Although part of the organi-
zation of the Finland Chamber of Commerce, the Institute car-
ries out its functions independently of the Finland Chamber of
Commerce and its organs.

The FAl is composed of a Board of Directors and a Secretariat.
The Board may set up one or more committees and delegate
certain decision-making powers to such committees. The Board
is assisted in its work by the Secretariat, which is responsible for
the day-to-day administration of cases. The Secretariat may also
take decisions on matters delegated to it by the Board.

Election/appointment method of governing
bodies:

The FAI Board

The Board shall consist of a Chair, a maximum of three Vice-
Chairs and a maximum of twelve additional members. The
Board shall include both Finnish and non-Finnish nationals.
The members of the Board shall be appointed by the Finland
Chamber of Commerce. The term of office for the Members is
three years and may be renewed twice.

The FAI Secretariat

The Secretariat consists of a Secretary General, case manag-
ers, an assistant and a trainee. The members of the Secretariat
are employed by the Finland Chamber of Commerce.

Number of staff/members of the Court:

The FAI Board

The Board currently consists of 13 members with background
in legal academia, justice system in addition to advocates and
in-house counsel.

The Board is currently chaired by Ms Petra Kiurunen ((Partner,
Lindfors & Co Attorneys, Helsinki). The Vice-Chairs of the
Board areMr Marko Hentunen (Partner, Castrén & Snellman
Attorneys, Helsinki) and Mr Mikko Kemppainen (Head of legal
Affairs, Orion Corporation).

Address: Aleksanterinkatu 17, World Trade
Center Helsinki

City: Helsinki

Country: Finland

URL: https://arbitration.fi

Email: info@arbitration.fi

The FAI Secretariat

The Secretariat is headed by the Secretary General Ms Heidi
Merikalla-Teir. The Secretary General is currently assisted by
three case managers, an assistant and a trainee.

Nationalities:

The members of the FAI Secretariat have Finnish nationality.
Further, Case Manager Adriana Aravena-Jokelainen has dual
nationality, Chilean and Finnish.

Working languages:

In principle, the FAlI may administer cases in any language
agreed by the parties or determined by the arbitral tribunal.
The FAI's most common working languages are English, Finn-
ish and Swedish. Further, the FAI Secretariat may be contact-
ed in Spanish and German. If the language of the arbitration is
other than any of these, the Secretariat may need to ask the
parties to produce translations of relevant documents to be
able to administer the arbitration in practice.

B =

Number of cases registered:

80 -
60 m 2017
2018
40 (by 10 October
2018)
20
0

International

Domestic
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Number of Awards rendered:

2017

2018
(by 10 October
2018)

In 2017, 28 final arbitral awards were rendered in arbitral
proceedings under the FAI Arbitration Rules and Expedited
Rules. In 11 cases, the arbitral proceedings were terminated
before the final arbitral award was rendered.

In 2018 (by 10 October), 32 final arbitral awards have been
rendered under the FAI Arbitration Rules and Expedited Rules.
In 11 cases, the arbitral proceedings have been terminated
before the final arbitral award was rendered.

Distinction domestic/international awards:
Domestic

International

2017
B Domestic

International

In 2017, 46% (13 awards) of all the final arbitral awards under
the FAI Arbitration Rules and Expedited Rules were rendered
in international cases. The share of final arbitral awards
rendered in domestic cases was 54% (15 awards).

2018
(by 10 October
2018)

B Domestic

International

In 2018 (by 10 October 2018), 22% (7 awards) of all the fi-
nal arbitral awards rendered so far under the FAIl Arbitration
Rules and Expedited Rules have been in international cases.
The share of final arbitral awards rendered in domestic cases is
currently 78% (25 awards).
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Number of parties involved

- In 2017, the total
number of parties
in the cases filed
with the FAI (79)
was 234.
In 2018 (by 10 October),
the total number of
parties in the cases
filed with the FAI (39)
has been 100.

Origin of the parties:

In 2017, many parties were of European origin:

Czech Republic, Denmark, Estonia, Germany, Ireland, Spain,
The Netherlands, Norway, Poland, Sweden, UK.

Further, there were parties from China, Russia, Singapore,
South-Korea, Turkey, Vietnam and the USA.

In 2018, further to Finnish parties, many foreign parties come
from Europe:

Belgium, Estonia, Italy, Latvia, Lithuania, Luxembourg, Norway,
Sweden, The Netherlands.

Parties outside Europe come from Taiwan, Turkey and the USA.

Economic sector:

In 2017, the cases filed with the FAIl originated from the
following economic sectors:

Manufacturing, Construction, Wholesale and retail trade;
repair of motor vehicles and motorcycles, Information and
communication, Finance and insurance activities, Real estate
activities, Professional, scientific and technical activities,
Administrative and support service activities, others.

Types of contracts:

In 2017, the cases filed with the FAI had the following subject
matters:

Franchising/Cooperation Agreement, IT Agreement, Director’s
Agreement, Real Estate Transaction, Consulting Agreement,
Shareholders’ Agreement, Service Agreement, Construction,
Delivery/Supply Agreement, Lease Agreement, Company
Acquisition/ Sale of Business, others.

Origin of the arbitrators:

In 2017, the confirmed arbitrators were nationals of
Denmark, Estonia, Finland, France, Germany, Iceland, Sweden,
Switzerland, Vietnam and UK.

In 2018, the confirmed arbitrators are nationals of Finland,
France, Germany, Lithuania, Sweden and Switzerland.

Number of arbitrators chosen from the list/
outside the list:

The FAI does not maintain a pre-established list of arbitrators.
Instead, when appointing arbitrators, the Board will have an
open discussion at the Board meeting on suitable candidates
for each individual case.



Number of arbitrators involved:

m In 2017, the number
of arbitrators
confirmed by the FAI
Board was 83.

In 2018, the number
of arbitrators
confirmed by the FAI
Board has been 45 (by
10 October 2018).

Place/seat of arbitration:
In cases filed with the FAIl, the seat of arbitration is often
Helsinki, or some other city in Finland.

Version of arbitration rules in force:

The revised Arbitration Rules and Expedited Rules came
into force on 1 June 2013. The Rules apply to all arbitrations
commenced on or after that date, unless otherwise agreed by
the parties.

If the arbitration agreement was concluded before the date on
which the Rules came into force, certain articles do not apply,
unless otherwise agreed by the parties (see Article 52.2 (a) of
the Arbitration Rules), and the Institute may publish anony-
mous excerpts or summaries of awards, orders and other de-
cisions only with the prior written consent of all parties to the
arbitration (see Article 52.2 (b) of the Arbitration Rules).

On 1 June 2017, the FAI published revised fee tables A and B
of Appendix Il to the FAI Arbitration Rules and Expedited Rules
regarding the determination of the FAI Administrative Fee and
the arbitrators’ fees. They replace the prior tables effective as
of 1 June 2013, in respect of all arbitrations commenced on or
after 1 June 2017, irrespective of the version of the Rules apply-
ing to such arbitrations. In this way, the FAI has endeavoured to
meet both the arbitrators’ and the parties’ justified expectations
as to a reasonable level of fees and costs. Accordingly, in arbi-
trations conducted pursuant to the FAI Arbitration Rules, the
arbitrators’ fees are increased to some extent, whereas the FAI
Administrative Fee is raised only moderately. Further, in arbitra-
tions pursuant to the FAI Expedited Rules, the arbitrators’ fees
are increased quite considerably, but the FAI Administrative Fee
has remained virtually unaltered.

Rules of arbitration applied:

The Finland Chamber of Commerce adopted new Arbitration
Rules and Expedited Rules on 16 May 2013. They entered
into force on 1 June 2013. The Rules are available in
several languages on the FAl's website: http:/arbitration.fi/
arbitration/rules/.

On 1 June 2017, the FAI published revised fee tables A and
B of Appendix Il to the FAI Arbitration Rules and Expedited
Rules regarding the determination of the FAI Administrative
Fee and the arbitrators’ fees. They replace the prior tables
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effective as of 1 June 2013, in respect of all arbitrations
commenced on or after 1 June 2017, irrespective of the
version of the Rules applying to such arbitrations. In this way,
the FAIl has endeavoured to meet both the arbitrators’ and the
parties’ justified expectations as to a reasonable level of fees
and costs. Accordingly, in arbitrations conducted pursuant to
the FAI Arbitration Rules, the arbitrators’ fees are increased
to some extent, whereas the FAl Administrative Fee is raised
only moderately. Further, in arbitrations pursuant to the FAI
Expedited Rules, the arbitrators’ fees are increased quite
considerably, but the FAI Administrative Fee has remained
virtually unaltered.

Important case law on arbitration:

There is only a limited amount of case law relating to
arbitration. Finnish case law can be found at http:/www.
finlex.fi/en/oikeus/.

The FAIl publishes anonymous case commentary articles
addressing landmark decisions in FAI cases.

Form of the arbitration text: specific law

on arbitration/incorporation into a code

of civil procedure:

Arbitration has a long tradition as the preferred method of
resolving commercial disputes in Finland. The inclusion of an
arbitration clause in business contracts is the rule rather than
the exception among Finnish companies.

Finland’s legislative framework and national court system are
considered hospitable to both domestic and international ar-
bitration.

The Finnish Arbitration Act currently in force (967/1992; the
“Act”) was enacted in 1992. The Act is based on the same prin-
ciples as the UNCITRAL Model Law. It is, for the most part,
compatible with the Model Law irrespective of the fact that it
applies to both domestic and international arbitration. There
are some minor differences between the Model Law and the
Act, but these are hardly substantial.

Finnish law is largely identical to the New York Convention—
ratified by Finland in 1962. Finland has not made the reci-
procity nor the commercial nature reservations provided for
in the New York Convention. Therefore, the recognition and
enforcement of foreign arbitral awards in Finland are not re-
stricted to awards rendered in countries that have ratified the
New York Convention, nor to matters of commercial nature.

The Act provides that the award rendered by the arbitral tri-
bunal is a final award and will be recognized as binding and
enforceable whether rendered in Finland or in a foreign state.
A court may, however, refuse an application for the enforce-
ment of an arbitral award on the basis that it is null and void
within the meaning of section 40 of the Act, or if the arbitral
award has been set aside by a court, or if a court, because of
an action for declaring null and void or for setting it aside, has
ordered that any enforcement of the award shall be interrupt-
ed or suspended. The Act includes only limited grounds for
setting aside an arbitral award.

January 2019, N2 1 | 41



ANALYTICS | INFOGRAFICS I —

In Finland, there are no special courts for arbitration-related
matters. These matters are heard by the Finnish state courts
(district courts as the first instance). Finnish state courts are
considered “arbitration friendly”. There is a high threshold for
refusing the recognition and enforcement of arbitral awards.

New laws and regulations related

to arbitration:

There is an on-going discussion about the need to revise the
current Finnish Arbitration Act. The Act has been in force
almost unchanged for over 25 years since its enactment in
1992. It is considered outdated and in need of reform, as
it deviates in important aspects from today’s international
best standards reflected in the UNCITRAL Model Law on
International Commercial Arbitration (1985; with amendments
adopted in 2006).

The FAIl and the Finland Chamber of Commerce have made
a proposal to the Finnish Ministry of Justice regarding the
needed revisions to the Act to bring it fully consistent with
the UNCITRAL Model Law, thereby increasing Finland’s
attractiveness as a venue for international arbitrations. We
hope that our active engagement in the promotion of the
revision of the Act will be fruitful in the near future.

Number and names of other arbitral

institutions active in the country:

The FAl is the most important arbitral institution in Finland.
Besides the FAl, Turku Chamber of Commerce appoints
arbitrators, and a research institute of the University of
Helsinki (Conflict Management Institute Association ry/r.f.)
has its own arbitration rules.
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CENTER OF ARBITRATION OF THE NATIONAL
CHAMBER OF ENTREPRENEURS OF THE REPUBLIC
OF KAZAKHSTAN “ATAMEKEN”

Report of the activities for the period of October 2017 - October 2018

KP %KM HIM PK

ATAMEKEH

Structure of the Court:

The Center of Arbitration of the National Chamber of En-
trepreneurs of the Republic of Kazakhstan “Atameken” was
established in 2014 as a result of the reorganization of the
International and Domestic Arbitration Courts at the Cham-
ber of Commerce and Industry of the Republic of Kazakhstan.
This reorganization took place as a result of amendments to
Kazakhstani law relating to the liquidation of the Chamber of
Commerce and Industry and the establishment of the National
Chamber of Entrepreneurs (“NCE”).

Whilst the CA of the NCE signed assignment agreements
with the International and Domestic Arbitration Courts at
the Chamber of Commerce and Industry of the Republic
of Kazakhstan, technically, it is not a successor of these
arbitration institutions. However, because, for most local
companies, membership of the NCE is mandatory, and the CA
of the NCE will open branches in all Kazakhstani regions, this
institution will be the biggest in Kazakhstan.

The CA of the NCE handles all types of commercial disputes
between local and foreign companies, except disputes that
are non-arbitrable under Kazakhstani law (such as disputes
relating to the registration of rights over immovable property,
challenges to decisions of state authorities, etc.).

Election/appointment method
of governing bodies:
Governing bodies are appointed by the NCE.

Number of staff/members of the Court:
Twelve.

Nationalities:
Kazakh.

Address: 8 D. Kunayev Str., Block «B»,
17-floor, office 172

City: Astana

Country: Kazakhstan

URL: http:/www.aca.kz/

Email: arbitration@palata.kz

Working languages:
Russian, Kazakh and English.

Number of cases registered:

October 2017 -
October 2018

® International

Domestic

Awards:

October 2017 -
October 2018

B International

Domestic
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Enforcement:

H Enforcement
in Kazakhstan

Enforcement
abroad

Arbitrators:

Origin of the arbitrators:
Kazakhstan, Belarus,
Russia

m Number of arbitrators
chosen from the list

Outside the list

Place/seat of arbitration:

Kazakhstan:

® Almaty (12 cases);
Astana (7 cases);

B Aktobe (2 cases);

m Uralsk (1 case)

Parties:

Kazakhstan, Russia, Azerbaijan, Cyprus, Seychelles Islands,
China, Nevis Island

Rules of arbitration applied:

Rules of the Center of Arbitration of the National Chamber
of Entrepreneurs of the Republic of Kazakhstan “Atameken”
Private Institution dated 16 May 2016.
http://aca.kz/uploads/pages/acaruleseng-8e760fb435.pdf
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Legal framework:

In April 2016, as a result of the reform of the judicial sys-
tem, the Law On Arbitration (the “New Arbitration Law”) was
adopted. This law is also based on the UNCITRAL Model Law.
It governs both international and domestic arbitration pro-
ceedings.

In addition to unifying the procedural rules for international
and domestic arbitration proceedings, the New Arbitration
Law implements the following changes to the previous rules:

i. State-owned companies may only execute arbitration
agreements with Kazakhstani companies after getting
consent from the superior state authority.

ii. An arbitration agreement must set forth the name of the
arbitration institution to be used. Due to this provision, it
is not entirely clear whether arbitration agreements that
refer to ad hoc arbitration rules will be valid.

iii. A party has the right to terminate an arbitration agree-
ment unilaterally before the origin of the dispute.

iv. A new association of arbitration institutions and arbitra-
tors — the Arbitration Chamber — was established. This
chamber is responsible for maintaining a Register of Arbi-
trators and represents local arbitration institutions to local
state authorities and foreign organizations.

v. When reviewing disputes with state-owned companies,
arbitrators are required to apply Kazakhstani law only, un-
less otherwise provided, in the international treaties of the
Republic of Kazakhstan.

vi. Parties have the right to seek the reconsideration of ar-
bitral awards based on so-called “newly opened circum-
stances” (i.e., facts that are material to the case, but were
not previously known to an applicant). This provision has
been copied from the Civil Procedure Code, and it is not
entirely clear how it should be applied by arbitrators.

vii. In addition to the currently existing grounds for challeng-
ing an arbitral award, the New Arbitration Law will allow
parties to challenge the award if there is a judgment or an
award that has a res judicata effect on the subject matter
of the challenged award.

Generally, while the unification of procedural rules for inter-
national and domestic arbitration proceedings is a positive
change, other provisions of the proposed New Arbitration
Law will make the regulation of arbitration proceedings in Ka-
zakhstan more restrictive. Additionally, it is not entirely clear
how these new provisions will interrelate with the provisions
of international treaties ratified by Kazakhstan.

In addition, under the new version of the Civil Procedural
Code of the Republic of Kazakhstan, adopted in October 2015
and in force since 1 January 2016, the procedure for enforcing
domestic arbitration awards has become more complicated.

In particular, in addition to the grounds for refusing to enforce
an arbitral award listed in Article V of the New York Conven-
tion, the enforcement of an award may now be rejected if: (i)
there is a judgment or an arbitral award issued on the same
dispute between the same parties and based on the same
grounds (i.e., a judgment or award that has res judicata effect);
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or (ii) an award is issued as a result of a crime confirmed by the
sentence of a criminal court.

While it is not entirely clear, because Kazakhstan is a member
of the New York Convention and the Geneva Convention, it is
our understanding that these new grounds will be applied only
to domestic arbitral awards.*

However, this issue will need to be clarified by local court
practice.

Under the most recent local court decisions, Kazakhstani
courts refer to provisions of the New York Convention rather
than to local rules and usually take a pro-arbitrable position.
In particular, in June 2017 the Almaty City Court decided to
enforce the ICC interim measures award based on provisions
of the New York Convention.

Please note that some of the provisions of the New Arbitra-
tion Law (especially relating to the right of parties to termi-
nate an arbitration agreement unilaterally before the origin of
the dispute) were criticized by local scholars and practitioners.

As a result of the efforts of local arbitration institutions in
February 2017, the provision of the New Arbitration Law that
provides the above right was terminated.

In addition, new amendments to the New Arbitration Law are
currently being considered by the parliament.

In particular, these amendments should cancel the mandatory
application of Kazakhstani law to settle disputes with state-
owned companies.

Competition

At present, there are around 20 arbitration institutions in
Kazakhstan. The most famous of these competitors are the
Kazakhstani International Arbitrage and the International Ar-
bitration Court IUS.

! Please note that some local scholars and practitioners argue that
Kazakhstan did not properly ratify the international treaties above (i.e.,
by a law adopted by the Kazakhstani Parliament) and, therefore, these
treaties cannot prevail over national laws. However, there are a number
of court decisions that confirm that the provisions of the New York
Convention and Geneva Convention will overrule the national laws in
the case of a conflict.
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PERMANENT COURT OF ARBITRATION ATTACHED
TO THE ECONOMIC CHAMBER OF MACEDONIA

Report of the activities for the period of 2017 - until 10 October 2018

Structure of the Court:

The Permanent court of Arbitration attached to the Economic
Chamber of Macedonia is a permanent arbitral institution
functioning as a part of the Economic Chamber of Macedonia,
using its spatial and administrative - technical conditions for
performing arbitration activity.

Although the Permanent court of Arbitration attached to the
Economic Chamber of Macedonia is without a status of a
legal entity, according to the Rules of the Permanent court of
Arbitration attached to the Economic Chamber of Macedonia,
it is independent in its action.

Bodies of the Arbitration Court are: the Presidency, the
President and the Secretary of the Arbitration Court.

Election/appointment method of governing
bodies The Presidency:

The Presidency of the Arbitration Court shall consist of 7
members: President, Vice- President and 5 members with
no special function appointed by the Management Board of
the Economic Chamber of Macedonia. Mandate period of
the members of the Presidency is 5 years. The Presidency
performs general supervision of the work of the Arbitration,
attends the proper application of the Rules of the Permanent
court of Arbitration and other general acts of the Arbitration,
participates in the deciding over the jurisdiction of the court,
decides for the use and the disposition of the financial
resources of the Arbitration, examines and approves the
annual reports of the Arbitration and the plan of activities for
the following year and performs other activities defined in the
Rules and other general acts of the Arbitration.

A person can be appointed two times consequently at the
most for the positions of President and Vice-president of
the Arbitration Court. A person who has been appointed
as President or Vice-president of the Arbitration Court
twice consequently, may be appointed as a member of the
Presidency of the Arbitration Court.

The President:
The President of the Permanent court of Arbitration attached
to the Economic Chamber of Macedonia is appointed by the
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Management Board of the Economic Chamber of Macedonia.
The president of the Arbitration appoints the arbitrators and
the presidents of the arbitral tribunals in the cases provided
in the Rules, decides the exemption of the arbitrators, sees
to the maintaining and development of cooperation with
other institutions and organizations, whose course of action
is within the interest of the Arbitration, signs the agreements
for cooperation with other Arbitration institutions in the
country and abroad, submits an annual program and an annual
report for the work of the Permanent court of Arbitration to
the Economic Chamber of Macedonia and performs other
activities provided in the Acts of the Arbitration.

The Secretary:

The Arbitration Court has a Secretary, appointed by the Presi-
dent of the Economic Chamber of Macedonia. The secretary
of the Arbitration prepares the activities of the presidency
and the president and carries out their decisions, undertakes
the administrative actions for the constitution of the arbitral
tribunal and the preparation of hearings in a certain dispute,
maintains the proper execution of the conclusions and other
decisions of the arbitral tribunals, manages the activities of the
Secretariat, prepares the annual activities report, annual finan-
cial report and the plan of activities of the Arbitration for the
following year and performs other activities provided in the
acts of the Arbitration.

Number of staff/members of the Court:

The Court consists of 8 members including the members of
the Presidency and the Secretary. All members are prominent
experts in their field of work.

Nationalities:
Within the current mandate period, all members of the Pres-
idency and also of the Secretariat of the Permanent Court of
Arbitration attached to the Economic Chamber of Macedonia
are Macedonians.



Working languages:

Working language of the proceedings is Macedonian, but the
parties may agree for the proceedings to be conducted in an-
other language. If the parties have not otherwise agreed, the
sole arbitrator or the Arbitration panel immediately upon their
appointment shall determine the language of the proceedings,
especially taking in consideration the language or the languag-
es of the main contract from which the arbitration arises.
That agreement or decision, unless otherwise provided in
them, shall be applied to every written statement of the par-
ties, any oral proceedings and any award, decision or other
communication by the Arbitration Court.

If the parties failed to reach an agreement, nor the arbitra-
tors succeed to determine the language of the arbitration pro-
ceedings, the proceedings shall be conducted in Macedonian
language and its Cyrillic alphabet.

In the last two years, proceedings in English language
have also been conducted before the Permanent Court of
Arbitration attached to the Economic Chamber of Macedonia.
Hence all submissions, decisions of the Arbitration Court and
written correspondence have been submitted and rendered,
and hearings have been conducted in English. The arbitrators
decided the language of the proceedings to be in English by
taking into consideration the language of the main contract,
as it is prescribed in the Rules of the Permanent Court of
Arbitration attached to the Economic Chamber of Macedonia.

Number of cases registered:

in the period
01.01.2017 -
01.10.2018

B International

Domestic

Basis of the claims stated in disputes
initiated before the Permanent court

of Arbitration attached to the Economic
Chamber of Macedonia:

In the period
01.01.2017 -
01.10.2018
u Debt

Damage disputes
B Other
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Awards:

in the period
01.01.2017 -
01.10.2018

B International

Domestic

Types of contracts:

Sale of goods, construction, performing security services,
shipping services; public procurements.

Number of arbitrators involved:

Until 01.10.2018, 15 arbitrators have been involved in the
cases registered in the regsitry of the Permanent court of
Arbitration attached to the Economic Chamber of Macedonia.
However, in the current moment another two of the registered
cases are in the stadium of constitution of the arbitral tribunal.

Origin of the arbitrators:

All arbitrators appointed in the registered cases are
Macedonians.

Number of arbitrators chosen from the list/
outside the list:

All appointed arbitrators were chosen from the Lists of
arbitrators (List of arbitrators for disputes with international
element & List of arbitrators without international element).

Place/seat of arbitration:
The seat of the Permanent Court of Arbitration attached to
the Economic Chamber of Macedonia is in Skopje, and the

place of all registered arbitration cases in the period from
01.01.2017 to 01.10.2018 is in Skopje.

Name of the rules of arbitration applied:

Rules of the Permanent court of Arbitration attached to the
Economic Chamber of Macedonia.

Rules on the costs in the proceedings before the Permanent
court of Arbitration attached to the Economic Chamber of
Macedonia.

Version of arbitration rules in force:

Rules of the Permanent court of Arbitration attached to the
Economic Chamber of Macedonia (no.07-1177/8 from 20
April 2011, no.07-3479/8 from 15 December 2011 and
no.02-2088/7 from 15 December 2016).
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Rules on the costs in the proceedings before the Permanent
court of Arbitration attached to the Economic Chamber of
Macedonia (no. 08-2087/3 from 15 December 2016 and
no. 02-585/4 from 11 April 2017)

Important case law on arbitration:

In Macedonia, the state courts have obligation to make all
awards available to the public, including also the awards
rendered in arbitration proceedings. In the recent period,
the web pages of the state courts, have been upgraded
and modified, so now significant amount of the awards
that constitute the case law on arbitration are available to
the public. However, important arbitral awards that may
constitute new and seriously change the current case law on
arbitration have not been rendered.

Form of the arbitration text: specific law on
arbitration/incorporation into a code of civil
procedure:

Macedonian legal framework makes distinction between

domestic and international arbitration, resulting in two
separate laws covering the arbitration.

The current legal framework for international arbitration in
Macedonia has been laid down in the Law on International
Commercial Arbitration of the Republic of Macedonia, enacted
on 21 March 2006 and based on the UNCITRAL Model Law
on International Commercial Arbitration of 1985 and the
New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 1958. It did not take account of
the amendments of the Model Law that took place in 2006
and therefore it calls for further slight revision and fine-tuning.

On the other hand, domestic arbitration is still under the re-
gime of Law on Civil Procedure from 2005, based on the old
provisions of Federal Law on Civil Procedure of former Yugo-
slavia of 1976 and is waiting to be updated for a long time.

New laws and regulations related

to arbitration:

In Macedonia, there are not any new laws or regulations
related to arbitration. However, in April 2017, upon a
proposal of the Presidency of the Permanent court of
Arbitration attached to the Economic Chamber of Macedonia,
Amendments and Modifications of the Rules on the costs in
the proceedings before the Permanent court of Arbitration
attached to the Economic Chamber of Macedonia were made.
These amendments envisaged the possibility for the party, by
exception, when the total amount of the advance payment of
the costs of the proceedings exceeds 25.000,00 EUR, in order
to cover the advance payment, to post a bank guarantee. The
bank guarantee shall be issued by any domestic bank or first
class foreign bank, and shall be unconditional, irrevocable
and payable on the first call made by the President of the
Permanent Court of Arbitration attached to the Economic
Chamber of Macedonia.
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Number and names of other arbitral
institutions active in the country:

In the current moment, the Permanent court of Arbitration
attached to the Economic Chamber of Macedonia is the only
functioning arbitral institution in the country.
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COURT OF INTERNATIONAL COMMERCIAL
ARBITRATION ATTACHED TO THE CHAMBER
OF COMMERCE AND INDUSTRY OF ROMANIA

Report of the activities for the period of October 2017 - September 2018

ROMANIA

&3
CC.IR.
The Court of International Commercial Arbitration

Structure, tradition and recent developments
of the Court:

Established in 1953, the Court of International Commercial
Arbitration attached to the Chamber of Commerce and
Industry of Romania (CCIR) - firstly named “Committee of
International Commercial Arbitration” - has built along 65
years of activity a remarkable practice and a good reputation.
Under the aegis of this Court more than thirty thousand
disputes have been solved, releasing a valuable case law,
seldom quoted in the Romanian and foreign literature. Within
the process of modernisation and liberalisation started in
1990, the Court of International Commercial Arbitration
attached to the C.C.L.R. switched to the system of open
roster, expanding in this manner the capacity of the parties in
dispute to apply to the arbitrators which they know and trust.
Also, within the recommended List of the Court arbitrators
have been included well known names coming from outside
Romania and representing different cultures and linguistic,
juridical and economical customs from many continents.

On the 1% of January 2018, the new Rules of Arbitration
of the Court of International Commercial Arbitration were
adopted following the need to rally with the European and
International standards. The Board of the Court of Arbitration
is comprised of seven specialists in international arbitration,
commercial law, public and EU law, financial law, international
trade, practitioners in educational and research activities,
attorneys-at-law, re-elected by the Management Board of the
Chamber of Commerce and Industry of Romania during its last
session held on the 19t of September 2018.

Also, pursuant to art 9 on the organisation and cooperation
of the Court of International Commercial Arbitration attached
to the Chamber of Commerce and Industry of Romania, the
Management Board of the Court has a consultative body,
namely the Scientific Board.

Attached to the Chamber of Commerce and Industry of Ro-
mania, the Court of International Commercial Arbitration is
autonomous in exercising its functions. According to the law,
it is authorised to arbitrate both domestic and international

Address: 2 Octavian Goga Blvd.
City: Bucharest

Country: Romania

URL: http:/arbitration.ccir.ro/en/
E-mail: ccir@ccir.ro

commercial and civil disputes. As an expression of the institu-
tionalised arbitration, the activity of the Court is coordinated
by the Board conducted by a President and benefits of the
specialised assistance of a Secretariat provided by CCIR.

Number of staff/members of the Court:
7 staff and 9 members

Number of cases registered:

The number of disputes referred for settlement to the Court of
International Commercial Arbitration attached to the Chamber
of Commerce and Industry of Romania* in the period October
2017 - September 2018 reaches the figure of 132.

*The Court operates on the basis of Article 29,30 of the Law of chambers
of commerce no. 335/2007 and of Title IV “On Arbitration” of the new
Code of Civil Procedure in force since February 15t%, 2013

Requests for arbitration registered at
the Court of International Commercial
Arbitration between October 2017 -
September 2018:

120
100+

80+
= 2017

60 2018

40

20

International

Domestic
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The requests for arbitration registered at the Arbitration
Court between October 2017 - September 2018 varied
both in terms of their value and in terms of currency of the
claims - RON and EUR. In the referred period, we notice that
the values of the object of claims in domestic disputes and
international disputes with the claim mater value denomi-
nated in RON were up to RON 50,000 in 33 case files, in 46
cases was between RON 50,000 and RON 500,000, in 5 cas-
es was between RON 500,000 and RON 1,000,000 and over
RON 1,000,000 in 34 cases. In international disputes with the
claim matter value denominated in EUR, 6 cases had the value
of the object of the claim up to EUR 50,000, in 3 cases was
between EUR 50,000 and EUR 500,000, in 1 case exceeded
EUR 500,000.

Domestic disputes:

= <RON 50,000

= RON 50,000 -
RON 500,000

RON 500,000 -
RON 1,000,000

= >RON 1,000,000

International disputes:

m <EUR 50,000

= EUR 50,000 -
EUR 500,000

>EUR 500,000.

Awards:

Between October 2017 - September 2018, the Court ren-
dered a total number of 108 final awards out of which 47 of ad-
mittance, 26 of partially admittance, 16 of rejection of claims,
4 awards were agreed in terms of taking note of the agree-
ment concluded by the parties, in 3 awards it was taken note of
judgement waiver as a consequence of the amiable settlement
of the disputes, in 3 awards it was ascertained that the Court
of Arbitration has no jurisdiction and the case was sent to the
state court for competent settlement, in 7 awards it is acknowl-
edged the expiration de jure, in 2 awards it was taken note that
the request for arbitration become devoid of purpose.

Arbitral awards become irrevocable when the time limit of 30
days since the receipt of the award by the parties expired and
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none of the parties used
the petition of annulment
provided by Art.608 of the
Code of Civil Procedure.
In the referred period, no
arbitral awards were set
aside by the competent
court of law falling under
the provisions of Art. 608
of the Code of Civil Proce-
dure.

Working languages:

The language used during the proceedings of the litigations
with international character, requested by the parties, was
English language. There were situations in the domestic dis-
putes when the parties, Romanian companies with foreign
majority capital, agreed under the arbitration clause to per-
form the proceedings in the English language.

Origin of the parties:

Predominant foreign parties were from countries such as
Spain, France, Hungary, United States of America, Bahamas,
Bulgaria, Italy, India, Austria, and Moldova.

Economic sector:

The requests for arbitration referred to different sectors of
economy such as: finance-banking, real estate, construction,
agriculture, transport, technology of information etc. prevai-
ling being the claims relative to due price, deductions, rents,
penalties, interests, damages, requests for ascertaining of the
existence or non-existence of certain rights and requests for
ascertaining the contract cessation etc.

Types of contracts:

The litigations arose out from different types of contracts:
construction, transport, enterprise, technical assistance, fran-
chising, assignment of receivable, agency, manufacturing,
leasing, partnership agreements, concession, loan, sell and
purchase contracts, renting and lease.

The contractual relations referring to construction, sale and
purchase and transports were situated on the first place. The
construction field arose more disputes settled by our Court
compared with the previous years.

Number of arbitrators involved:

According to the provisions of the Rules of Arbitration in force
since January 1, 2018, the number of arbitrators shall be one
or three. In case the parties fail to agree on the number of arbi-
trators or on another appointment method, there will be three
arbitrators appointed, one by the claimant, one by the respond-
ent and one chairman appointed by the two co-arbitrators.

In case one party fails to appoint an arbitrator in due time
or the two co-arbitrators fail to agree on a chairman, the ap-
pointment is made by the President of the Court.



m three arbitrators
sole arbitrator

In the referred period,
from a total of 108
awards, 21 were rendered
by a sole arbitrator.

The List of Arbitrators of the Court of International Commer-
cial Arbitration attached to the Chamber of Commerce and
Industry of Romania was updated on November 10t, 2017
following the provisions of the new Regulations on the organ-
isation and operation of the Court, being comprised of 101
Romanian arbitrators and 60 foreign arbitrators.

Origin of the arbitrators:

B Romanian
arbitrators
Foreign
arbitrators

Number of arbitrators chosen from the list/
outside the list:

According to the regulations, the parties may appoint arbitra-
tors from outside the list of arbitrators only in case the name
of a certain arbitrator was included in the arbitral agreement.
In the referred period, there were no cases in which such an
arbitrator was appointed.

Place/seat of arbitration:

The place of arbitration in all cases settled by the Romanian
Court of International Commercial Arbitration in the referred
period was in Bucharest, at the premises of the Court - 2, Oc-
tavian Goga St., 3™ District. In one of the files the parties and
arbitrators decided that the witness hearings and the discus-
sions on the merits of the case to take place in Paris.

Rules of arbitration applied:

The Rules of arbitration entered into force on January 1%,
2018 and comprises provisions in accordance with the new
Romanian Civil Procedural Code in force since February 15%,
2013 and also with the international regulations.
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Also, the Schedules of Arbitral Fees and Expenses in force
were amended on January 1%, 2018.

The Rules of Arbitration, the Schedules of Arbitral Fees and
Expenses, the Regulations on Organisation and Operation of
the Court of International Commercial Arbitration attached to
the C.C.L.R,, the Rules of the Management Board and the List
of arbitrators may be found on our web site: http:/arbitration.
ccir.ro.

Law applicable to the disputes:

Under the principle of lex voluntatis, in most cases the par-
ties agreed on lex contractus in their contracts. Where the law
governing the contract was not selected by the parties, the
arbitral tribunal determined it by applying the provisions of
the new Civil Code in force since October 2011. In cases with
foreign elements, the applicable law was determined having in
view the rules if international private law.

According to the Romanian Constitution, the unconstitution-
ality plea may be invoked also in arbitration courts.

As for the procedure rules, in most cases, based on the parties’
agreement, the Rules of the Court of International Commer-
cial Arbitration applied, sometimes supplemented by the IBA
Rules as permitted by the set of procedural rules adopted in
2014 and 2018.

Competition:

In Romania, the Court of International Commercial Arbitration
attached to the Chamber of Commerce and Industry of Roma-
nia is the main arbitration institution in the country.

According to the Law no. 335/2007 of the chambers of com-
merce, any chamber of commerce and industry of any of the
40 counties of Romania may organise arbitration, but these
courts are functioning at a regional level. Also, there are some
specialised arbitration institutions organised according to
specific laws in fields such as insurance-reinsurance, intellec-
tual property, health insurance system.
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THE INTERNATIONAL COMMERCIAL ARBITRATION
COURT AT THE CHAMBER OF COMMERCE AND
INDUSTRY OF THE RUSSIAN FEDERATION

Report of the activities for the period of October 2017 - October 2018

¥

KA

Structure of the Court:

By virtue of the Law of the RF No 5338-1 dated 07.07.1993

“On International Commercial Arbitration” (with amendments

dated 29.12.2015) (Appendix No. 1 to the Law) is an inde-

pendent permanent arbitration institution, which administers

arbitration in accordance with mentioned Law and the Federal

Law No 382-FZ dated 29.12.2015 “On Arbitration (Arbitral

Proceedings) in the Russian Federation”. The Federal Law “On

Arbitration (Arbitral Proceedings) in the Russian Federation”

mostly regulates domestic arbitration proceedings.

In accordance with § 1 of the Regulations on organizational

principles of activity of the ICAC(Appendix No. 1 to Order No.

6 of the RF CCl, 11.01.2017) (the Regulations) the ICAC may

conduct the following types of activities in accordance with

above mentioned laws:

— administering of international commercial arbitration;

— administering of domestic arbitration;

— administering of corporate arbitration;

— administering of sports arbitration;

— performance of certain functions on administering of ad
hoc arbitration;

— administering of arbitration of other disputes in cases pro-
vided by international treaties of the Russian Federation or
Federal laws.

Election/appointment method of governing
bodies:

The ICAC Presidium

In accordance with 86 of the Regulations, the ICAC Presidium
is comprised of the President of the ICAC and his/her Vice
Presidents for relevant types of disputes, six persons from the
List of Arbitrators elected for a period of six years by the Gen-
eral Meeting of Arbitrators, and three persons appointed by
the President of the RF CCI. The President of the ICAC acts as
a Chairman of the Presidium.

The ICAC Presidium is in charge of the analysis of arbitration
practice, the practice of application of the ICAC Regulations
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and Rules, as well as the review of issues related to dissemi-
nation of information about the activities of the ICAC, inter-
national links of the ICAC, and other issues relating to the ac-
tivities of the ICAC.

The ICAC Presidium makes decisions by a simple majority
vote, provided that at least six members of the Presidium,
including the Chairman of the Presidium, are present at the
meeting. In the event of vote parity, the Chairman of the Pre-
sidium has the decisive vote.

The Executive Secretary of the ICAC attends meetings of the
Presidium with the right of a deliberative vote who acts in the
capacity of secretary of the Presidium.

Nomination Committees

In accordance with § 7 of the Regulations, the Nomination
Committees take decisions on issues related to nominations,
challenges and termination of powers of arbitrators. The
Nomination Committees are formed for a period of six years
and shall operate until a new committee is elected by the Gen-
eral Meeting of arbitrators included in the new list.

The following Nomination Committees were formed within
the ICAC:

— The Nomination Committee for arbitration of international
commercial disputes consisting of six members elected by
the General Meeting and three members nominated by the
President of the RF CClI;

— The Nomination Committee for arbitration of domestic
disputes consisting of six members elected by the General
Meeting and three members nominated by the President
of the RF CCl;

— The Nomination Committee for arbitration of corporate
disputes consisting of four members elected by the Gener-
al Meeting and two members nominated by the President
of the RF CCl;

— The Nomination Committee for arbitration of sports disputes
consisting of four members elected by the General Meeting
and two members elected by the President of the RF CCI.



The Nomination Committee makes decisions by a simple ma-
jority vote provided that at least half of its members are pres-
ent at the meeting. In the event of vote parity, the Chairman
of the Nomination Committee has the decisive vote.

The ICAC Secretariat

According to §9 of the Regulations, the Secretariat fulfills its
duties in accordance with the Regulations, including the du-
ties related to organizing arbitral proceedings and relevant
paperwork.

The Secretariat is headed by the Executive Secretary of the
ICAC who is appointed by the President of the RF CCI. The
Executive Secretary of the ICAC has four deputies for inter-
national commercial disputes, domestic disputes, corporate
disputes and sports disputes appointed by the RF CCI.

All Secretariat staff members belong to the personnel of the
Center of Arbitration and Mediation of the RF CCl. In the
course of performing functions related to administering arbi-
tration of disputes the Secretariat is subordinated to the Pres-
ident of the ICAC.

ICAC Branches

By virtue of the Law of the RF “On International Commercial
Arbitration” (Appendix No. 1 to the Law) the ICAC may open
branches outside of its place of location.

In 2017-2018 eight ICAC branches in different regions of Rus-
sia (Rostov-on-Don, Ufa, Irkutsk, Kazan, Nizhny Novgorod, St.
Petersburg, Tyumen, Voronezh) were opened.

Number of staff/members of the Court:
The Secretariat currently consists of 19 members.

Nationalities:
All the Secretariat staff members
are Russian citizens.

Working languages:

As a rule the main working language of arbitra-
tion proceedings is Russian and in the majority of
cases the hearing is conducted in Russian.
However, the parties may choose other languag-
es of arbitration, and a number of arbitral pro-
ceedings were conducted in English.

] I |

Number of cases registered:

400
300+
® During
the 2017
200 ¢
During the first
9 months
100 of 2018

0
Domestic

International
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Number of awards rendered:
350
300+
250+ .

®m During
200 the 2017
150 During

the first
100 9 months
0

International Domestic

Parties (international):

Number of parties involved (2017)
As mentioned above during the 2017 there were 249 claims
brought by companies from 50 different countries.

Economic sector:

Parties mainly represent the following economic sectors:
industry, trade, communication, construction, transportation,
finance and insurance, etc.

Types of contracts:

B Sale of goods

Work
and services

2017 ® Building

H Lease

Credit
and Loan

and other

2018
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Origin of the parties (2017)
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Number of arbitrators involved

The following Lists of Arbitrators were approved by the RF

CCl President on February 3, 2017.

m List of Arbitrators on international

commercial disputes -

152 persons, more than a third of whom

are non-Russian citizens.

List of Arbitrators on domestic disputes -

110 persons.
m List of Arbitrators on corporate disputes -

32 persons, 2 - are non-Russian citizens.

| List of Arbitrators on sports disputes -

35 persons, 3 - are non-Russian citizens.

150+

100+

50+
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Place/seat of arbitration:

According to the ICAC Rules, the place of arbitration is
Moscow, Russia, unless the parties agreed otherwise. All
cases in 2017 and the first 9 months of 2018 took place in
Moscow, Russia.

Rules of arbitration applied:

The Regulations and the Rules of the ICAC approved by Order
No. 6 of the RF CCl dated 11.01.2017.

The Regulations on organizational principles of activity of the
International Commercial Arbitration Court at the Chamber of
Commerce and Industry of the Russian Federation (Appendix
No. 1 to Order) The Rules of Arbitration of International
Commercial Disputes (Appendix No. 2 to Order No. 6)

The Rules of Arbitration of Internal Disputes (Appendix No.
3 to Order) The Rules of Arbitration of Corporate Disputes
(Appendix No. 4 to Order) The Rules of Arbitration of Sports
Disputes (Appendix No. 5 to Order)

The rules can be found on the ICAC official web site:
mkas.tpprf.ru

New laws and regulations related

to arbitration:

The Federal Law “On Arbitration (Arbitral Proceedings) in
the Russian Federation” came into force on September 1,
2016, which regulates domestic arbitration proceedings. Also
the Federal Law provides for the mandatory permission to
be granted by the Russian Government in order to exercise
functions of a permanent arbitral institution in the RF. The
ICAC and the Maritime Arbitration Commission at the RF
CCl are exempted from the duty to obtain such governmental
permission.

Russia preserved dualistic legislative framework with separate
federal laws for domestic and international commercial
arbitration. As for the legal framework regarding the conduct
of arbitral proceedings, both Russian laws follow very
closely main approaches of the UNCITRAL Model Law on
International Commercial Arbitration.

ICAC representatives were playing active role in the drafting
activities with regard to the Russian arbitration reform.
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INTERNATIONAL COMMERCIAL ARBITRATION COURT
AT THE UKRAINIAN CHAMBER OF COMMERCE AND

INDUSTRY

Report of the activities for the period of 01.01.2018-10.10.2018

INTERNATIONAL
COMMERCIAL
ARBITRATION
COURT

-

Election/ appointment method of governing
bodies:

The International Commercial Arbitration Court at the Ukrain-
ian Chamber of Commerce and Industry (the ICAC) as an in-
dependent permanent arbitration institution consists of the
arbitrators, ICAC Presidium, ICAC President, Vice Presidents
and ICAC Secretariat.

In accordance with Art. 8 of the ICAC Rules the ICAC Presi-
dent and his Vice Presidents shall be appointed by the Presid-
ium of the Ukrainian Chamber of Commerce and Industry on
the proposal of the ICAC Presidium for a period of five years
from the number of persons included in the Recommendatory
List of ICAC Arbitrators.

The ICAC Presidium shall comprise ex officio of the President
and Vice Presidents of the ICAC, and also of seven members
appointed by the Presidium of the Ukrainian Chamber of
Commerce and Industry on the proposal of the President of
the ICAC among persons of the Recommendatory List of the
ICAC Arbitrators for a period of five years. The President of
the ICAC shall act as Chairman of the ICAC Presidium. Arbi-
trators can be persons appointed in accordance with the ICAC
Rules (by the parties or by the President of the Ukrainian
Chamber of Commerce and Industry).

The Secretary General of the ICAC, who is the head of the Sec-
retariat, shall be appointed by the President of the Ukrainian
Chamber of Commerce and Industry on the proposal of the
ICAC President. The Secretary General of the ICAC shall have
two deputies. The employees of the ICAC Secretariat shall be
appointed by the President of the Ukrainian Chamber of Com-
merce and Industry on the proposal of the ICAC President.

Number of staff/members of the Court:
President, 2 Vice Presidents, Advisor to President, Secretariat
(4 employees), Arbitrators (113).
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Address: 33 Velyka Zhytomyrska Street
City: Kyiv

Country: Ukraine

URL: https://icac.org.ua/en/

E-mail: icac@icac.org.ua

Nationalities:

m Ukrainian
arbitrators

Arbitrators
from other
countries

The ICAC President, both Vice-Presidents and all employees
of the ICAC Secretariat are citizens of Ukraine. Among 113 ar-
bitrators included into the Recommendatory List of the ICAC
Arbitrators, there are 53 Ukrainian arbitrators and 60 foreign
arbitrators from 32 countries (Austria, Azerbaijan, Belarus, Bel-
gium, Bulgaria, Canada, China, Croatia, Czech Republic, Estonia,
Finland, France, Germany, India, Kazakhstan, Latvia, Lithuania,
Hungary, Macedonia, Moldova, the Netherlands, Norway, Po-
land, Romania, Russian Federation, Serbia, Slovak Republic, Slo-
venia, Sweden, Turkey, United Kingdom and USA).

Working languages:

In accordance with Article 40 of the ICAC Rules the parties
are free to agree on the language or languages to be used
in the arbitral proceedings. When failing such agreement,
the Secretary General of the ICAC upon the receipt of the
Statement of Claim shall determine the language or languages
to be used at the stage of the preliminary case preparation.
The issue of the language of the arbitral proceedings is finally
decided upon by the Arbitral Tribunal.
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The working languages of the ICAC are Ukrainian, Russian and
English.

From a total number of cases considered by the ICAC within a
period from 1 January 2018 till 10 October 2018 (153 cases)
the arbitral proceedings in 37 cases have been conducted in
the Ukrainian language, in 8 cases - in the English language, in
4 cases - in the English language and in the rest of cases - in
the Russian language.

Number of cases registered:

International
m 2017

during the period
from 1 January 2018
till 10 October 2018

Domestic

By virtue of the Statute on the International Commercial Ar-
bitration Court at the Ukrainian Chamber of Commerce and
Industry (Annex 1 to the Law of Ukraine “On International
Commercial Arbitration”) and the Rules, the ICAC does not
accept for arbitration domestic commercial disputes.

Parties from far-abroad countries were as
follows:
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Number of awards rendered:

During the period from 1 January 2018 till 10 October 2018 -
153 awards.

Distinction domestic/international awards:

As it is already mentioned above, the ICAC does not accept
for arbitration domestic commercial disputes.

Number of post awards proceedings:
recognition, enforcement, annulment:

Within the reporting period 10 applications for setting aside
were filed to the state court. 1 arbitral award of the ICAC at
the UCCI was set aside, 2 applications are left without sat-
isfaction, and consideration of the remaining applications is
pending.

The ICAC has not information as to the number of awards
recognized and enforced.

Number of parties involved:

In accordance with the ICAC Rules, two parties participate in
the arbitral proceedings - the claimant and the respondent.
At this, the Rules provide for the possibility of involvement
of several claimants or respondents. Thus, in the reporting
period 2 cases involved two claimants, 2 cases involved two
respondents and 1 case involved 3 respondents.

The ICAC Rules (Art. 22) provide for the possibility of the par-
ticipation of a third party in the arbitration. However, in the
reporting period the cases with the participation of a third
party were not considered by the ICAC.

Origin of the parties:
Parties to the cases, which were considered by the ICAC in

the reporting period (153 cases), were from 47 far-abroad
countries and Ukraine.
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State, parastatal or public entities:

From a total number of cases considered by the ICAC in the
reporting period state entities were parties to 17 cases (as
Claimants in 12 cases and as Respondents in 5 cases).

Economic sector:

Parties mainly represent the following economic sectors: in-
dustry (heavy, light, extractive, pharmaceutical, manufactur-
ing, food, etc.), agriculture, transportation, etc.

Types of contracts:

The majority of cases, considered by the ICAC in the report-
ing period as well as in previous years arose out of the sales
contracts and concerned the breach of contractual obligations
as to the opportune payment or delivery of goods as well as
to the quality of delivered goods. To a lesser extent the dis-
putes dealt with provision of services, work and labour, surety
agreements, loan agreements, etc.

From the total amount of cases considered by the ICAC in
the reporting period (153 cases), the overwhelming majority
of cases - 131 cases (i.e. 85,6%) related to the contracts of
international purchase and sale/delivery of goods, 10 cases
related to the contracts of provision of services, 5 cases - to
work and labour contracts, 3 cases - to surety agreements,
1 case related to lease agreement and 1 case related to loan
agreement.

Number of arbitrators involved:

In accordance with Art. 30 of the ICAC Rules the parties are
free to determine the odd number of arbitrators, including
one arbitrator. Failing such determination, three arbitrators
shall be appointed, unless the ICAC Presidium or, on its be-
half, the ICAC President, taking into account the complexity
of the case, the price of the Claim and other circumstances,
decides that the dispute shall be subject to be resolved by a
sole arbitrator.

B by a sole arbitrator

by three arbitrators

Origin of the arbitrators:

Among 113 arbitrators included into the Recommendatory
List of the ICAC Arbitrators there are 53 Ukrainian arbitrators
and 60 foreign arbitrators from 32 countries (Austria, Azerbai-
jan, Belarus, Belgium, Bulgaria, Canada, China, Croatia, Czech
Republic, Estonia, Finland, France, Germany, Hungary, India,
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m Ukrainian
arbitrators

Foreign
arbitrators

Kazakhstan, Latvia, Lithuania, Macedonia, Moldova, the Neth-
erlands, Norway, Poland, Romania, Russian Federation, Serbia,
Slovak Republic, Slovenia, Sweden, Turkey, United Kingdom
and USA).

In the reporting period most of the ICAC cases have been
considered by the Ukrainian arbitrators. At the same time,
foreign arbitrators from Belarus, Bulgaria, Latvia and Moldova
also took part in the consideration of a number of cases.

Number of arbitrators chosen from the list/

outside the list:

All arbitrators who participated in the arbitral proceedings
in the reporting period have been chosen from the Recom-
mendatory List of the ICAC Arbitrators.

Place/seat of arbitration:

The place of arbitration in all cases, which were considered
by the ICAC in the reporting period, was Kyiv, the premise of
the ICAC at the UCCI (33, Velyka Zhytomyrska street, Kyiv,
Ukraine).

Name of the rules of arbitration applied:

Rules of the International Commercial Arbitration Court at the
Ukrainian Chamber of Commerce and Industry.

Version of arbitration rules in force:

The actual version of the ICAC Rules was approved by the
Decision of the Presidium of the Ukrainian Chamber of Com-
merce and Industry of 27 July 2017, is effective as of 1 Janu-
ary 2018 and applied to cases accepted by the ICAC from the
above date.

Publication number and/or web site address
where the rules can be found:

As mentioned above, the actual version of the ICAC Rules was
approved by the Decision of the Presidium of the Ukrainian
Chamber of Commerce and Industry of 27 July 2017. The pre-
vious two versions of the ICAC Rules were approved by the
Decisions of the Presidium of the Ukrainian Chamber of Com-
merce and Industry of 17 April 2007 and of 25 August 1994.

The actual version and the previous version of the ICAC Rules
are available on the web site of the ICAC:



https://icac.org.ua/wp-content/uploads/Rules-of-the-ICAC-
at-the-UCClI.pdf

(the actual version of the ICAC Rules)

https:/icac.org.ua/wp-content/uploads/Rules-of-the-ICAC-at-
the-UCCI-2007.pdf (the previous version of the ICAC Rules).

Form of the arbitration text: specific law on
arbitration/ incorporation into a code of civil
procedure:

The ICAC operation in Ukraine is regulated by a separate law -
the Law of Ukraine “On International Commercial Arbitration”
of 24 February 1994 based on the UNCITRAL Model Law, the
New York Convention (1958) and the European Convention
(1961) and annexed by the Statute on the International Com-
mercial Arbitration Court at the Ukrainian Chamber of Com-
merce and Industry (Annex ) and the Statute on the Maritime
Arbitration Commission at the Ukrainian Chamber of Com-
merce and Industry (Annex II).

In accordance with Article 6 (2) of the Law of Ukraine “On In-
ternational Commercial Arbitration” and part 4 of Article 454
of the Code of Civil Procedure of Ukraine, the ICAC and MAC
awards may be set aside by the Kyiv Court of Appeal (gener-
al appellate court at the place of arbitration) in the manner
provided for by Section VIII of the Code of Civil Procedure of
Ukraine.

The enforcement of the ICAC and MAC awards in the territory
of Ukraine shall be carried out by the Kyiv Court of Appeal
in the manner prescribed by Section IX of the Code of Civil
Procedure of Ukraine.

Separate provisions concerning the arbitrability of disputes
are set forth in Articles 20, 22 of the Code of Economic Pro-
cedure of Ukraine.

New laws and regulations related

to arbitration:

The Law of Ukraine “On Amendments to the Code of Eco-
nomic Procedure of Ukraine, the Code of Civil Procedure of
Ukraine, the Code of Administrative Procedure of Ukraine
and other legislative acts” No. 2147-VIIl of 3 October 2017
adopted the new edition of the Code of Economic Procedure
of Ukraine and the Code of Civil Procedure of Ukraine, as
well as amended a number of laws of Ukraine, including the
Law of Ukraine “On International Commercial Arbitration”.
The novelties contained in the new editions of the Code of
Economic Procedure of Ukraine and the Code of Civil Pro-
cedure of Ukraine are aimed at supporting the international
commercial arbitration by the state and contributing to the
establishment of an arbitration-friendly climate and increasing
the investment attractiveness of Ukraine:

— for the first time at the state level, a pro-arbitration poli-
cy on the development of alternative methods of dispute
resolution has been declared and the procedure for per-
forming by courts the functions of assisting and control in
regard to international arbitration has systematically been
regulated in the procedural legislation;
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— the number of judicial authorities in the consideration of all
issues of judicial control and the assistance of international
commercial arbitration has been reduced.

— General appellate courts (at the place of arbitration) as
courts of first instance consider applications for setting
aside, recognition and enforcement of awards of the inter-
national arbitration, as well as petitions for interim meas-
ures, discovering and securing evidence, examination of
witnesses.

— Considering that the ICAC and the MAC at the Ukrainian
CClI have their location in Kyiv, the court of first instance
in cases of the above category is the Kyiv Court of Appeal.
The appeal body in these cases is the Supreme Court;

— the possibility of consideration in one joint proceeding of
the application for permission to enforcement of the arbi-
tral award along with the application for its setting aside
is provided; the clear terms for such consideration are es-
tablished;

— the powers of the competent court to suspend proceed-
ings on challenging the award of international commercial
arbitration are procedurally ensured in order to enable the
composition of the Arbitral Tribunal to resume the arbitral
proceedings and to avoid grounds for setting aside the
award of international commercial arbitration;

— the legal regulation gap is filled and the right of the parties
to arbitration to re-apply to international commercial arbi-
tration in case of setting aside of the arbitral award by the
court is provided;

— procedures for the assistance of state courts to interna-
tional commercial arbitration in granting interim measures
have been regulated, and the institution of counter secu-
rity is introduced;

— procedures for the assistance of state courts to interna-
tional commercial arbitration for the securing of evidence
have been regulated;

— thejurisdiction of the court to recover money in the curren-
cy of the arbitral award and determine the interests and/or
penalty to be paid before the enforcement of the award
of international commercial arbitration, the final amount of
which will be calculated according to the rules specified in
the court decision is provided.

the arbitrability of disputes has been expanded and the legal

uncertainty regarding the arbitrability of certain categories of

disputes has been eliminated. Thus, in accordance with Arti-

cles 20, 22 of the Code of Economic Procedure of Ukraine,

disputes arising out of corporate relations are deemed to be

arbitrable, provided that such disputes arise out of a contract

and an arbitration agreement between the legal entity and all

its participants has been concluded; as well as civil aspects of

disputes arising:

— at the conclusion, amendment, termination and execution
of public procurement contracts;

— at property privatization, except disputes on privatization
of the state housing stock;

— out of relations connected with the protection of economic
competition, restriction of monopolism in economic activi-
ty, and protection from unfair competition;
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— out of relations connected with protection against unfair
competition regarding: unlawful use of signs or goods of
another manufacturer; copying the appearance of the
product; collection, disclosure and use of trade secrets.

Hope that the judicial reform and the procedural legislation

reform made in Ukraine in 2017-2018 will contribute to the

development and popularization of arbitration, will make

Ukraine an attractive platform for commercial disputes res-

olution.

Since 1 January 2018 the new ICAC Rules approved by the
Decision of the Presidium of the Ukrainian Chamber of Com-
merce and Industry of 27 July 2017 came into force.

The main provisions of the organization of arbitration in the
ICAC (the procedure for filing the claim in the ICAC, the main
stages of arbitral proceedings, the procedure of the consti-
tution of the Arbitral Tribunal, the rates of registration and
arbitration fees) remain unchanged. At the same time, new
provisions to improve the efficiency of arbitral proceedings,
to make arbitral proceedings faster, more cost-effective and
more comfortable for the parties have been added.

The novelties of the ICAC Rules:

— the procedure for the application of the Rules is deter-
mined;

— the institution of interim measures is thoroughly regulated;

— the procedural legal succession is regulated,;

— organizational meetings to prepare the case for considera-
tion are introduced;

— the expedited arbitral proceedings are introduced;

— the rules of evidence in the ICAC are clarified and the con-
cept of “electronic evidence” is defined;

— the status of witnesses and rules for involvement of wit-
nesses to participate in the proceedings are regulated;

— two categories of experts (experts appointed by the party
and experts appointed by the Arbitral Tribunal) are distin-
guished;

— the use of online technologies in arbitration proceedings
is provided;

— the stage of rendering of the award is introduced and the
approach to determining the date of the arbitral award is
changed;

— the control of the draft text of arbitral award is introduced;

— a more flexible approach to determining arbitration fees
and costs is established.

Number and names of other arbitral
institutions active in the country:

The peculiar feature of the international commercial arbitra-
tion in Ukraine is that at the legislative level the operation of
two permanent international arbitration institutions has been
arranged. These are the International Commercial Arbitration
Court at the Ukrainian Chamber of Commerce and Industry
and the Maritime Arbitration Commission at the Ukrainian
Chamber of Commerce and Industry. These two arbitration
institutions as well as ad hoc arbitration have jurisdiction over
consideration of foreign economic disputes.
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Sectors in which competitors are active:

The domestic disputes, by agreement of the parties, shall be
considered by the arbitration tribunals (the third-party tri-
bunals) established and operating under the Law of Ukraine
No. 1701-1V of 11 May 2004 on Arbitration Tribunals. This
law does not apply to international commercial arbitration.
More than 900 arbitration tribunals have been established
in Ukraine, about 100 of which are functioning; however, the
consideration of foreign economic disputes does not fall with-
in their jurisdiction.
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ARBITRATION IN AUSTRIA:
LEGISLATION AND RULES

Florian Ettmayer”

* Filip Boras leads the arbitration prac-
tice in Baker McKenzie’s Vienna of-
fice. Filip is recognized by Chambers
Europe and Chambers Global as a
leading lawyer for dispute resolution in
Central and Eastern Europe and is also
the co-chair of Young Austrian Arbitra-
tion Practitioners.

**Florian Ettmayer is a junior associate in
Baker McKenzie’s Vienna office. Flo-
rian’s practice focuses on international
arbitration and commercial litigation.

Recent Case Law

Among the cases decided during last years, two decisions of the Austrian
Supreme Court (the “OGH?”) are of particular practical relevance. First,
it ruled that an award cannot be set aside if it is clear from the reasoning
of the award that the violation of the right to be heard or the procedural
ordre public was irrelevant to the outcome of the decision. Second, it
ruled that an arbitration agreement is ineffective if the tribunal consti-
tuted under this agreement will not give effect to the mandatory rights
enjoyed by a self-employed commercial agent who operates in the Euro-
pean Union.

Right to be heard

The decision ofthe OGH of 6 December 2016' dealt with the following facts:
The defendant sold shares in a construction company for EUR 53
million to the plaintiff. The company became insolvent. In arbitration
proceedings, the defendant claimed the outstanding purchase price of
EUR 3.7 million. The plaintiff challenged the purchase agreement ar-
guing, among other things, that it was deceived by the defendant.

The arbitral tribunal granted the claim. While accepting that the de-
fendant had concealed certain irregularities, the arbitral tribunal found
that the plaintiff would also have concluded the agreement if it had been
fully informed. The arbitral tribunal found that when concluding the
agreement, the plaintiff was aware that the defendant had twice been
convicted for bribery and that, therefore, knowledge of the other irregu-
larities would not have changed anything.

The plaintiff requested to set aside the award. It argued that the de-
fendant only invoked the plaintiff’s knowledge of the convictions in its
post-hearing brief and that this was too late since the arbitral tribunal
had set an earlier cut-off date for such arguments. By basing its decision
on this factual argument without offering the plaintiff the opportunity to
comment, the arbitral tribunal violated the plaintiff’s right to be heard as
well as the procedural ordre public.

The OGH dismissed the claim and upheld the award. The most im-
portant point that the OGH made is that although under Austrian law,

' OGH, 6 December 2016, docket no. 18 OCg 5/16h (published on 30 January 2017).
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in principle, a violation of the right to be heard or the
procedural ordre public results in an automatic set-
ting aside of the award, an award cannot be set aside
if it is clear from the reasoning of the award that the
violation was irrelevant to the outcome of the deci-
sion.

In this case, the arbitral tribunal also based its de-
cision to grant the claim on a second reason, inde-
pendent of the first. It found that the plaintiff would
have, in any event, concluded the agreement (even
if it had known of the irregularities) due to internal
company guidelines.

It was therefore clear to the OGH that the award
itself showed that any violation of the right to be
heard or the procedural ordre public could not have
had any bearing on the outcome of the decision itself
because the arbitral tribunal would have made the
same decision.

Invalidity of an arbitration agreement due to
a possible violation of the EU Directive on
Self-Employed Commercial Agents

In its decision of 1 March 2017,2 the OGH held that

an arbitration agreement is ineffective if the tribunal

constituted under the agreement does not give effect to
the mandatory rights enjoyed by a self-employed com-
mercial agent who operates in the European Union.

1. In state court proceedings, the plaintiff, a com-
mercial agent based in Vienna, requested com-
pensation pursuant to Section 24 of the Austri-
an Commercial Agents Act because the agency
agreement with the defendant, which was gov-
erned by New York law, had been terminated by
the defendant.

2. The defendant objected to the Austrian court’s ju-
risdiction, arguing that the parties had agreed on
arbitration. Arbitration had already been initiated
by the defendant against the plaintiff before an ar-
bitral tribunal seated in New York and the arbitral
tribunal had already rendered a partial award.

3. Thelower courts rejected the claim, reasoning that
they lacked jurisdiction because of the agreement
to arbitrate. The OGH overturned these decisions
and found that the state court had jurisdiction for
the following reasons.

2 OGH, 1 March 2017, docket no. 5 Ob 72/16y.
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City: Vienna
Country: the capital of Austria
Year: ca. 500 B. C.

Area: 414,6 km?
Population: 1 794 000 people
The highest point: DC Tower, 220 m

Sight: The Vienna International Centre (VIC)

is the campus and building complex hosting
the United Nations Office at Vienna (UNQV; in
German: Buro der Vereinten Nationen in Wien).
It is colloquially also known as UNO City.

The VIC, designed by Austrian architect
Johann Staber, was built between 1973 and
1979 just north of the river Danube. The
initial idea of setting up an international
organization in Vienna came from the
Chancellor of Austria Dr. Bruno Kreisky.

Six Y-shaped office towers surround a
cylindrical conference building for a total
floor area of 230,000 square metres. The
highest tower stands 127 metres tall,
enclosing 28 floors.

The VIC is an extraterritorial area, exempt
from the jurisdiction of local law.

About 5,000 people work at the VIC,
including The United Nations Commission on
International Trade Law (UNCITRAL).

Arbitration Institute: Vienna International
Arbitration Centre (VIAC)
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Pursuant to Article I1(3) of the New York Conven-
tion, a court must refer parties to arbitration if the
matter is subject to an arbitration agreement unless
the arbitration agreement is null and void, inoper-
ative or incapable of being performed. A court may
fully review the validity and effectiveness of an arbi-
tration agreement and is not limited to a prima facie
review. The corresponding provision in Austrian law
(Section 584(1) sentence two of the Austrian Code of
Civil Procedure) stipulates that a claim may not be
rejected if the court finds that the alleged arbitration
agreement is ineffective. An arbitration agreement
may be considered ineffective if the parties’ intention
was to exclude the application of mandatory proce-
dural or substantive provisions.

The OGH referred to the case law of the Court of
Justice of the European Union, according to which
apparent violations of fundamental EU law provi-
sions constitute an ordre public violation. The CJEU
in Ingmar® ruled that the EU Directive on Self-Em-
ployed Commercial Agents, which is implemented
by the Austrian Commercial Agents Act, is appli-
cable irrespective of the parties’ choice of law if the
underlying facts have a strong EU connection. It is
generally understood that the CJEU classifies certain
rights of commercial agents as being internationally
mandatory in character.

Parties cannot exclude these rights by agreement
and they apply even if such rights are unknown under
the applicable law.

However, the arbitral tribunal seated in New York
had already expressed in its partial award that it would
not give effect to those rights as they are unknown
under New York law. Since the plaintiff’s mandato-
ry right to compensation would not be recognized by
the arbitral tribunal, the OGH declared the arbitra-
tion agreement ineffective.

3 Case C-381/98.
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UNCITRAL AND ISDS REFORM:
HAS THE SYSTEM OF INVESTOR-STATE
ARBITRATION GONE WRONG AND IS
THERE A WAY TO FIX IT?

At its 50t session (3-21 July 2017), UNCITRAL gran-
ted its Working Group Il (WG lll) a mandate to:
(i) identify and consider concerns regarding ISDS (In-
vestor state dispute settlement); (ii) consider whether
reform was desirable in light of any identified con-
cerns; and (iii) if the Working Group were to conclude
that reform was desirable, develop any relevant solu-
tions to be recommended to the Commission.
Ekaterina Shkarbuta The discussion of this topic started during the UN-
Junior associate CITRAL 2016 session. At that session, UNCITRAL
aKthSysouivl,(.Blirgjar, considered a report by the Geneva Center for Inter-
Co;iz?nuafo; at Young national Dispute Settlement (CIDS), which suggested
ADR - Belarus a road map for the possible reform of ISDS, including
the potential of using the opt-in mechanism of the
Mauritius Convention as a model for reform.

During its third session in Vienna from 29 October to
2 November 2018, UNCITRAL Working Group Ill de-
cided that multilateral reform is desirable to address
various concerns regarding ISDS.

What's wrong with ISDS?

The reform of ISDS is motivated by the need to rebalance investor and
state rights and by the need to address numerous procedural and legiti-
macy deficiencies of investment arbitration, criticized by states and oth-
er stakeholders. The agenda for reform within UNCITRAL is largely
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framed by the concerns that Working Group III had
identified in its sessions':

1. Concerns pertaining to consistency,
coherence, predictability and correctness

of arbitral decisions by ISDS tribunals

The number of states and institutions suggests that
ISDS contradicts the principles of equality under the
law between foreign and domestic investors; fails to
protect the rights and interests of nonparties; lacks
transparency; and allows legal and factual incorrect-
ness of awards and inconsistent and broad interpre-
tations of the law.

Some states even reported experiencing invest-
ment treaties with similar provisions being interpret-
ed differently by tribunals, including in concurrent
proceedings in which the facts, parties, treaty provi-
sions and applicable arbitration rules were identical?.

Due to these issues, states lost trust in the ISDS
process and legitimacy of specific awards. In turn,
broad interpretations reduce the possibility of a state
to regulate in the interests of the general public (e.g.,
protection of human rights and the environment) or
through legitimate domestic processes.

2. Concerns pertaining to arbitrators and
decision-makers

States expressed their concerns on the legality of ISDS
due to the fact that public-law disputes are considered
by private persons - arbitrators. The system of party ap-
pointments, as well as the absence of a code of ethical
rules raise questions about the independence and im-
partiality of arbitrators. Moreover, there is no possibili-
ty of appeal or judicial review of arbitral awards.

3. Concerns pertaining to cost and duration
of ISDS cases

Monetary awards issued by arbitral tribunals during
2017 amount to sums from $15 million (Arin Capi-

' Possible reform of investor-state dispute settlement (ISDS),
Note by the Secretariat A/CN.9/WG.I1I/WP.149, 5 Septem-
ber 2018 // Available at: http://www.uncitral.org/pdf/english/
workinggroups/wg_3/WGIII-36th-session/149_main_pa-
per 7 September DRAFT.pdf

2 Possible reform of investor-state dispute settlement (ISDS), Note
by the Secretariat A/CN.9/WG.III/WP.150, 28 August 2018 //
Available at: https://documents-dds-ny.un.org/doc/UNDOC/
LTD/V18/056/80/PDF/V1805680.pdf?OpenElement
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tal and Khudyan v. Armenia) to $1.5 billion (MAKAE
v. Saudi Arabia)’. However, besides the monetary
award, the legal fees and related costs incurred by
parties in investment proceedings were also exces-
sive. As a result, in some cases, the governments had
to spend significant amounts of money to defend
legitimate public policies. Such a heavy burden es-
pecially effected low-income countries, which were
unable to defend themselves properly against wealthy
transnational corporations.

Arbitration proceedings would also be too lengthy.
There may be a number of explanations for why the
cost and duration of ISDS proceedings have become
so high and lengthy*: complexity of disputes; behav-
ior of the parties and their legal counsels aimed at de-
laying the process; delays in composing the tribunal
and conducting the proceedings.

4. Other concerns

Besides these concerns, the delegates to the UNCITRAL
Working Group III mention the lack of transparency
in ISDS, disrespect of domestic procedures, etc.

How it may be fixed?

Given the problems with ISDS identi ed above, the
delegates to the UNCITRAL Working Group I1I dis-
cussed options, such as (/) implementation of a sys-

3 Investor-State Dispute Settlement: review of developments in
2017, UNCTAD, June 2018 // Available at: https://unctad.
org/en/PublicationsLibrary/diaepcbinf2018d2_en.pdf

4 Possible reform of investor-state dispute settlement (ISDS), Note
by the Secretariat A/CN.9/WG.III/WP.153, 31 August 2018 //
Available at: https://documents-dds-ny.un.org/doc/UNDOC/
LTD/V18/057/51/PDF/V1805751.pdf?OpenElement
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tematic and multilateral reform through creation of
a standing multilateral investment court or appellate
body, and (2) improvement of particular procedural
aspects of the existing ad hoc investor—state arbitra-
tion regime (further improvement of transparency,
approval of code of conduct for arbitrators).

Such path of reform as the abolishment of ISDS as
a form of dispute resolution altogether is not includ-
ed in the WGIII agenda; though a number of NGOs
and UN specialized bodies support this position.

The CIDS reported on analyses and road maps
for the possible reform of ISDS® and recommended
to UNCITRAL the implementation of a systematic
and multilateral reform through creation of a stand-
ing multilateral investment court or appellate body.
Both of these bodies would be composed of elected,
qualified judges, which would not later act as experts
and/or counsels.

On the one hand, the creation of both of these
bodies would improve the consistency, predictabili-
ty and legal correctness of investment awards, inde-
pendence and impartiality of decision-makers and
the credibility of ISDS in general.

On the other hand, the introduction of an appeal
procedure would increase the costs and the length of
proceedings, which are already expensive and long. In
addition, it is doubtful whether there would be enough
individuals with the proper qualifications, who could
be appointed as a judge in a permanent body and
would, at the same time, abstain from all other ac-
tivities that could challenge his/her impartiality. Es-
tablishment of a permanent investment court or an
appellate body also raises the question of the how to
enforcement of the decisions of such bodies.

How could states fix the ISDS?

WGIII studied the issue of Transparency in ISDS
from 2010 until 2016 and, although it partly achieved
the stated objectives by adopting the UNCITRAL
Rules on Transparency6 and opening the Mauritius

5 Available at: http://www.uncitral.org/pdf/english/CIDS_Re-
search_Paper Mauritius.pdf

¢ UNCITRAL Rules on Transparency in Treaty-based Inves-
tor-State Arbitration, 1 April 2014 // Available at: http://
www.uncitral.org/uncitral/en/uncitral_texts/arbitra-
tion/2014Transparency.html
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Convention7 for signature, the effect of these doc-
uments on ISDS is quite limited. By comparison,
we cannot expect to have effective results from the
WGIHII discussion on reform of ISDS soon.

Nevertheless, some of the states have already tak-
en action to reform the international investment re-
gime and ISDS. As delegates of states explained dur-
ing the high-level ITA Conference (24 October 2018,
Geneva), the negotiation of the text of the treaty is
regarded more as a technical process, and therefore
it is rather difficult to agree on innovative provisions.
Mostly states use joint interpretations and apply sub-
sequent practice in order to reform the existing re-
gime.

The most vivid example of new reformed agree-
ments is Netherlands Model BIT?, which provides
for a narrower definition of investor, the right of the
host state to regulate in the public interest, enhanced
transparency, appointing authorities for arbitrators,
and no “double hatting”.

The Republic of Belarus, as well as most of the
CIS states, does not have Model BIT, all the pro-
visions are negotiated on a case-by-case basis. The
most recent BITs of the Republic of Belarus dated
2010-2014 do not reflect any innovative provisions.
During the last five years, Belarus directed its invest-
ment policy to the improvement of its domestic in-
vestment climate inter alia through modification of
national legislation on investment. In 2013, because
of the change in investment legislation, Belarus pro-
vided investors with the opportunity of applying to
international arbitration tribunals for resolution of
disputes, without previously applying to state courts.
Curiously enough, the delegates of WGIII have men-
tioned that such opportunity shall be limited within
the framework of the ISDS reform.

In 2018, Belarus faced three ISDS proceedings,
as one may argue, as a result of this change in leg-
islation. Taking into account the importance of this
proceeding for the investment image of Belarus in

7 United Nations Convention on Transparency in Treaty-based
Investor-State Arbitration, New York, 2014 // Available at:
http://www.uncitral.org/uncitral/uncitral_texts/arbitra-
tion/2014Transparency_Convention.html

8 Netherlands draft model BIT // https://globalarbitrationre-
view.com/digital_assets/820bcdd9-08b5-4bb5-a81e-d69ebe-
6735ce/Draft-Model-BIT-NL-2018.pdf
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the international arena, it is also interesting to see
whether the recent developments could influence the
course of such proceedings and consideration of the
cases by arbitrators.

*kk

To conclude, at present, there is no specific roadm-
ap for how to reform ISDS. From the discussions in
WGIHII, it is clear that there are differences of opinion
among Delegations on how to act. Some advocate
gradual change (Chile, Japan and the US). Others
are openly supporting a multilateral investment court
(EU Member States, Canada and Mauritius). And
many remain undecided or undeclared (like Russia
and India).

UNCITRAL Working Group III’s next session is
scheduled to take place in New York from 1-5 April
2019 and will focus on preparing a work plan to de-
velop solutions. This session will show whether UN-
CITRAL will focus on a single multilateral reform or
a package of specific procedural reforms.

January 2019, N2 1 | 67



HOBOCTU | NPAXXCKUE NPABUJIA - KOH®EPEHLIUA

PEMOPTAXK C KOHOEPEHLLN,
TOCBALLEHHOM NOANMNCAHUIO
[TPAXKCKUX TTPABUJI

AmMutpui ApTioxos,
Arbitration.ru

. 14 oOekabps 2018 zo00a e [lpaze 6binu oguyuanbHO
rN1aBHbIN peaakTop

noonucansl [lpasuna nosnyuyeHuss O0OKaAszamesbCmMe 6
apbumpaicHoM nhpouecce - 00KYMeHM, paspabomka
KOmopo20 hompebosasa Yembipex sem.

epeMoHUs moamucanus Ilpaxxckux mpaBWJI M MOCBSIIEHHAs

3TOMY COOBITHIO KOH(pEepeHIIMS IIPOIILia B peHeccaHCHOM Map-

THHMIIKOM JIBOpIIE B UCTOPUUYECKOM IIEHTpPEe CTOIUIBLI Yexuu.
Opra"du3aTopaMy MepOIIPUSITHAS BRICTYITUIIN ApOUTpaKHas accorna-
s (PAA), Global Arbitration Review (GAR) u AnBokarckoe 010po
mpodeccopa Anekcanapa bemormaseka.
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OtkpsiBasg KoHdpepeH1uIo, mpodeccop benorna-
BEK paccKaszall, YTO Ues CO3IaHMs TAKOTO pojia Ipa-
BUJI ObL1a BiepBbie 03BydyeHa B 2011 romy Ha KoHe-
peHuuu apoutpos nof arugoit ICC, a cam TOKyMeHT
CTaJl pe3yJbTaTOM YIIOPHOM pabOThI CIEeIMaaIuCTOB
B cdhepe apOuTpaxka U3 pa3HbIX CTpaH MUpa. AIBO-
KaT 3asBWJI, YTO, BONPEKH HEKOTOPHIM MHECHUSIM,
[Mpaxckue mpaBuiaa He 3aMEHSIT MPaBWJI BEACHUS
apouTtpaxHoro npouecca IBA, nx 3agaya — rpenjio-
XWUTh JOCTOMHYIO alibTepHaTtuBy. Takke benorna-
BeK oTMeTuJ1, uto [Ipaxckue mpaBuiia HUKOTIA OBl
He YBUIeIU cBeT 0e3 yuactust PAA.

B cBoto ouepenpr npencenarenb PAA Bragumup
XBaJieii 0oJiee TOAPOOHO OCTAHOBUJICS HAa UCTOPUM
coznanms [TpakcKux mpaBuiI U yTOUHUI, YTO JOKY-
MEHT TIpeTepIiel eCTh PeJaKklnii, a ero MPOeKTHI
00CYyXIalNCh Ha MEPONPUATUSIX apOUTPaXKHOTO
coobiiectsa B 15 crpanax — ot CIIA go Kwuras.
Wpero npunsatua IMpaBun onodpuiau 6osee yem 20
apOUTPaKHBIX UHCTUTYTOB, Y KOJUYECTBO TTOAIEP-
JKaBIIUX MHCTUTYLMHI pacteT. [lpaxckue mpaBuia

AT CC T Ty

Ll

OyayT BOCTpeOOBaHbI yYaCTHUKAMM apOUTpaxeil U3
CTpaH KOHTMHEHTAJbHOM MTPaBOBOI CEMBH, a TAKXKE
B IIpolieccax HeOOJBIIOM CIIOXHOCTU, B KOTOPBIX
CTOPOHY TIPENCTaBJISIOT IOPUCTHI, HE 00JagaroIme
JOCTaTOYHBIM OITBITOM B MEXIyHApOJHOM apOu-
Tpaxe. Taxkke XBaneit ormerwa, uto Ilpaxkckue
MpaBuiIa perjiaMeHTUPYIOT He TOJbKO MPOLIecC I0-
JY4eHUS T0Ka3aTeJIbCTB, HO 1 POJIb COCTaBa apou-
Tpaxa B yIIpaBJIcHUU pa30MpaTebCTBOM, YCUIUBAsI
PpOoJIb apOUTPOB U IMOOLIPSISI UX aKTUBHO YYaCTBOBATh
B npouecce. 3aTeM npeaceaateab PAA npeactaBui
yJyacTHUKaM KoHpepeHuun Kaury Ipaxckux mpa-
BWI, B KOTOPOI BCE MPUCYTCTBYIOIIME MOTIJIU I10-
CTaBUTh CBOM MOJIUCH B 3HAK COTJIACHSI C TIOJIOXKE-
HUSMY HOBOT'O IOKYMEHTA.

Ha mocnenoBasieit KoHhepeHIIMK TTEPBYIO cec-
cuio «Ilokazvieams au kamennoe auuyo? Ozpanuuenue
poau mpubyHaia 6 ynpasieHuu apoumpanicHvimM pas-
oupameavscmeom» Hauana beara T'eccenn-KaanHos-
cka Bes Kammmn, crapimii naptHep GESSEL, Bap-
maBa. OHa pacckasajia 0 OPUANYECKOM O3KTpayH e
CIIMKEPOB M OCTAHOBUJIACH HA TIOJIHOMOYMUSIX Cyneit
B KOHTMHEHTAJbHOM U OOIIEl MPaBOBBIX CEMBbSIX.
T'eccenb-KanuHoBcka cpaBHMIA CyaeOHbIEe pedop-
Mbl B Beukoopuranuu u @panumu B 1990-x romax
U UX BIMSHUE Ha TO, KAK CTOPOHBI B 3TUX IOPUCIUK-
LIUSIX TIOHMMAIOT CHpPaBEeIIMBOE Pa3OUpaTETbCTBO.
OHa omnucana pe3yabTaT I0PUANIECKOro SKCIepH-
MEHTa, TO3BOJIMBIIETO YCTAHOBUTh, YTO CIIPaBe/l-
JIUBBIM CUMTAETCs CyAcOHOe pa3dupaTeIbCTBO, KO-
TOpPOE HOCHUT COCTsI3aTesIbHBIN XapakTep. OmHako,
10 €¢ MHEHUIO, CyIbsl TOXEe HOIKEH B OMpeaeicH-
HOM CTeNeHU MOIKIIYAThCI K IMPOIecCy Moyde-
HUs AoKa3aTesabCTB. ['eccenb- KaanHoBcKa nmpusena
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COOTBETCTBYIOLIWI MMPUMEP M3 CBOEI MPAKTUKKU BO
Dpanuuu.

[Mpaxckue mpaBuia — 3TO ellle OMHO OpYyXHe B
apceHalie CIopsIIUX CTOPOH, 3asiBujia Xuuapu Xeid-
aopon, QC, ropuct Brick Court Chambers, JIoHI0H.
Henb3sd HemooleHUBATh HMCKIIOYEHHME IIIMPOKOTO
PACKpPBHITHST TOKA3aTEJIbCTB U APYTUX MHCTPYMEH-
TOB, TNpeaycMoTpeHHbIX [lpaBunamu. CBuzperenu,
MOKAa3aHMS KOTOPBIX HE SBISIIOTCS KIIIOYEBBIMU
JUTSL TIDUHSITUSI OKOHYATEJIbHOTO PEIIeHMS, TOJIK-
HbI UMETh BO3MOXXHOCTh Y4aCTBOBaTh B MPOLIECCE C
TOMOIIBIO BUACO-KOH(pepeH1-cBsI3u, u [lpaxkckue
TpaBWJia JOITyCKAlOT 3TO, cKa3ayia XeinopoH. Kpo-
M€ TOro, IOPUCT OCBETWJIA TMPOOJEMYy BbIPAKEHUS
MpeABapUTETHLHOTO MHEHUSI apOUTPOB OTHOCUTETb-
HO pacmpeieieHus] OpeMeH! M0Ka3bIBaHUS MEXIy
CTOpOHAMU Ha KOHGeEpeHIIMM case management u
BOMPOC HajUIeXalllero BeeH s mpoliecca.

MPAXXCKUE MPABUJIA - KOHOEPEHLISA I —

Knayc Ilutep Beprep, nupektop LleHTpa TpaHc-
HauoHanbHoro TmipaBa (CENTRAL), KenbH, B
CBOEM BBICTYIIJICHUM OTMETUJI COTJIache CTOPOH Ha
MoJyYeHHUEe TIPeaBaPUTEIIBHOTO MHEHUST B COOTBET-
ctBun ¢ [lpaxckumu mnpaBwiamu u [lpaBunamu
DIS. Tlo cioBaM crnikepa, TCOPETUYECKU BhIpaxKe-
HUeE MpeaBapUTEIbHONM TOUKW 3pEHUS TOJKHO ObITh
bosee 3¢ (EeKTUBHBIM C YUYETOM 3aTpaTt, YeM BbIHE-
CEHME OKOHYATEIBLHOTO PEIIeHUS] B KOHIIE 00CYX-
NeHuit, 6e3 MHhOpMUpPOBaHUS CTOPOH. OJHAKO OH
BbICKA3aJl COMHEHME, YTO 3TO MOXHO ciejiaTb Ha
caMoll paHHel cTaguu Tpoliecca. «B Moeil mpakTu-
Ke He ObLJIO clydasi, Koraa s MOr Obl AaTh MpeaBa-
pUTeIbHOE TIpelcTaBieHUue Ha KOH(EPEHIIMN case
management», — ckaszajn Ilutep beprep. 3arem oH
obpaTuics K nmpobyieme neduiMra Meaualu B ap-
outpaxHom mnpouecce. Cyabs WU apOUTP JOKHBI
WUTpaTh aKTUBHYIO POJIb B MIPUMUPEHUU CTOPOH, U
Takasl BO3MOXHOCTb oTpaxXeHa B IIpaBuiax, oTMme-
TWJI CITUKEP.

Hdyapre Dupuxec, maptHep BCH Lawyers, JIucca-
00H, T0OaBWII, YTO MEXXITY KOMMYHUKAIIUE apouTpa
CO CTOPOHAMHU M BBIpAXEHHEM MPEABAPUTETHLHOTO
MHEHMS [ajieKO He BCeraa MOXKHO IPOBECTU YeT-
KYI0 rpaHMIly. 3aTeM I0pUCT 0OpaTUJICS K IIpodyiemMe
PeryJIMpOBaHUs: TI0 €T0 MHEHUIO, CETOMHSI B MUPE
TaK MHOTO Pa3HBIX PETIAMEHTOB U PEKOMEHIAIINA,
YTO YK€ MOXHO BECTU Peyb O CO3IaHUU IpakaaH-
CKO-TIPOLIECCYAIBHOTO KoaeKca ISl MEXIyHapom-
Horo apobuTpaxa. B amoxy n30bITKa peryiupoBaHus
0COOEHHO IIeHHA JaKOHUYHOCTh, U [1paxkckue mpa-
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BUJIa BOTLIONIAIOT B ce0€ 3TOT MOAX0A. DHPUKEC MO-
Oylarogapua opraHU3aTOPOB KOH(MEPEHIINY U JeJTe-
ratoB oT CIETAC, npuexapiiux u3z Kurasa. FOpuct
OTMETHJI, UTO, TaK Kak KuTait oTaaet mpeamnoyreHue
KOHTUHEHTAJIbHON CHUCTeMe MpaBa, IpaxIaHe 3Toit
CTpaHbl HaBepHsKa OyIyT 3aMHTEPECOBaHbI B MPU-
MeHeHuHM [Tpaxkckux mpaBuil. A 3HAYUT, HOBbIH 10-
KYMEHT ITOMOXKeT 00beAUHUTD 3aMaJHYI0 U BOCTOU-
HYIO KYJBTypYy TpeTelicKoro pa3oupareyibCTha.
Poman 3bIKOB, reHepalbHBI cekpeTapb PAA,
MockBa, OTKpPBLT BTOPYIO ceccuto «/laeaiime He 6y-
dem Hu4ez20 pewiamn, noka mol He pewum ece? Buy-
mpenHue O0XCUOAHUS OMHOCUMEAbHO pe3yAbmamos

apoumpasica u poau apoumpos 6 cooelicmeuu ypezy-
auposanuro». Moaeparop MoauyepKHyJI, YTO TJIaBHYIO
pOJIb B 3TOU IMCKYCCUU OyIyT UrpaTh IOPUCTHI in-
house u ux Touka 3peHus Ha [1paxkckue mpaBua.
Ciozanna TI'ponn-IllTagnep, Bemymuii ropu-
ckoHcynbT Siemens AG, MioHxeH, OTMeTuJIa, 4YTO
criopsl Siemens KOJIOCCAJBbHO Pa3HATCS IO CBOEH
cioxHoctu. KoMmaHusi Takke MPUCYTCTBYET 0O-
Jee yeM B 150 cTpaHax, 4To pacIIUpsieT M CIEKTP
MPUMEHUMBIX Iopucaukumii. Crnukep yTouHUIa y
MMaHEIUCTOB, HE TPUBEIET JU MPUMEHEHUE HEKO-
TOpBIX TTpUHIMMOB [IpaBua K HEUCITOJHEHUIO ap-
outpaxxHoro peieHusi. Kacasch Borpoca ucTpe-
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0OBaHUSI JOKYMEHTOB B apOUTpaxkHOM Mpoliecce,
I'ponmn-Iltagnep orMeTunaa, 4To OorpaHUYEeHUs Ha
UCTpeOOBaHME AJOKYMEHTOB MOTYT ITOBJ€Yb 3a CO-
00i1 TIpobIeMBI ¢ 00KalOBaHMEM pellleHUs TpUOy-
Hana. KoHeyHOo, CAMIIKOM LIMPOKOE PacKpbITHE
TOKYMEHTOB HEBO3MOXHO, 3asBujia oHa. CIukep
MOIpPOCHUJIa ayIUTOPHIO HAa3BaTb cCaMble HEOOXOAU-
Mble apOUTpaM KaTeropuu JOKyMEHTOB 1 obcyauia
C YyYacTHMKaMU BONpPOC O TOM, 00iagaeT au Tpuoy-
HaJl KOMITETeHLMEl 3ampallBaTh y CTOPOHBI CTPO-
ro onpeAcaCHHbINA TOKYMEHT.

HokTop Knemenc-Aprycr Xoiim, rraBa IIpakTUKU
eBporeiickux criopoB Nokia, MioHXeH, paccKazan
ayIUTOPUM O TeXHUYECKMX cropax B Nokia, B ToM
YMCJIEe CBI3aHHBIX C BOIPOCAMM JULEH3UPOBAHMS.
Takue criopsl OT/IMYAIOTCS OOMBILIONM HeIpeacKa-
3yeMOCTbIO U BPEMEHHBIMU 3aTpaTaMM, a UHXEHEe-
pbl HE BCeraa MOTYT ObITh BOBJICYEHBI B MPOCKTHI,
4TOOBI TIOMOYb IOpUCTaM. XOMIII KOCHYJICSI BOIIpOca
yperyiupoBaHusi cropoB B I'epmaHuu. I'paxmaH-
CKUI1 TIpolieccyaibHbIll Kogekc ['epmMaHun npeayc-
MaTpUBaeT aKTUBHOE COAEUCTBUE rOCy1apCTBEHHBIX
cylel IpUMUPEeHUIO cTopoH. OmHAKO B apOuTpaxke
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CTOPOHBI JOJIKHBI CHEHIUATBHO 3alPOCUTh TTPOIIE-
Iypy MeIUaIu.

Maijikn MakuaBpaTt, CTaplIdil IOPUCKOHCYJIBT
General Electric Company, ®nopeHIIus, OTMETHI,
YTO TMpeABapUTEIbHOE MHEHHE apOWUTPOB YacTo
co3maeT IMpoOjeMbl IS TMpoliecca: OJHa CTOPOHA
cUMTaeT ceds MmodeauTesieM, a Apyras BbIHYXIEHa
OOpOTBhCSI C ONpeAcsieHHBIM MHEHHMEM apOUTpOB
MPakTUYECK C CaMOro Havaja pa30oupaTesibCTBa.
MaxunBpar o0paTvj BHUMaHUE ayIUTOPUU Ha TO,
Kak mo-pazHomy [lpaxkckue mpaBujia BOCIIPUHU-
MaroTCsl MPAKTUKYIOIIMMHM I0PUCTaMM 1ake B CTpa-
Hax TpaXxnaHCKoro mpaBa. OH OTMETUJ, 4TO, €Clu
B IIpaxkckux mpaBujax OyayT OTpakeHbl BOIPOCHI
3aTpaT Ha MCTpeOOBaHME JOKYMEHTOB, 3TO OydeT
OYEHb BBITOIHO KaK JJIsI CIOPSIIMX CTOPOH, TakK U
s paspaboruynkoB IlpaBun. Crnukep Takxke 3a-
SIBUJI, YTO KYJBTYpHBIC DPA3IUYUS MEXAY TOYKOMU
3peHusi apOUTPOB M CTOPOH Ha MPEICKa3yeMOCTh
CIopa 4acTo MPUBOASIT K HEAOBOJILCTBY apOUTpaxk-
Hoii mpouenypoii. KOpucT npeayrnpeani, 4To moJio-
JKEHUST OMHUX U TeX XK€ MPaBUJ MOTYT MO-pa3HOMY
MPUMEHSTBLCS CYAbSIMU B pa3HbIX CTpaHaX, 0COOCH-
HO KOTJa JIeJio KacaeTcs Ha3HauYeHUsT CBUAETENIeH U
AKCIepTOB. MaKWIBpaT TakKe ONMUCcall MPOLIeCC BbI-
Obopa apOurpa.

Mogepupys TpeTblo ceccuio «Macumabot pac-
Kpbimusa 0okazameavcme u e-discovery ¢ apoumpa-
ace», ctapumii ropuct Norton Rose Fulbright An-
apeii [TanoB, MockBa, 3afai HOKJIaq9uKaM BOITPOC
0 KYJIbTYPHBIX PA3JIUYUAX B IPEIOCTABICHUM JOKY-
MEHTOB MEXKIy CTpaHaMM OOIIIEeT0 1 KOHTUHEHTAIb-
HOTO TpaBa, NpaBujaax MPUMEHEHUST MPUBUJIETUN B
Pa3IMYHBIX TTPABOBBIX TPAAUIIUX, a 3aT€M IOIPO-




CHJI MIX PacCKa3aTh O PACKPHITUM 3JICKTPOHHOM MH-
dopmatmu (e-discovery) B MeXIyHapOIHOM apOu-
Tpaxe. Bmecte ¢ yyactHukamu auckyccuu IlaHoB
00CyIunI, TOKHO JIA PAaCKPBHITHE JOKA3aTeNIbCTB B
apOuTpaxe OTIMYATbCS OT CyAeOHOro mpollecca,
KaKOBBI POJIb apOUTPOB B PACKPBITUY TOKYMEHTOB 1
MOIXOIbI K 3TOMY B Pa3IMYHBIX IOPUCIUKIIUSIX.

Hoporm Mioppeii, maptHep King & Wood
Mallesons, JloHmoH, paccKa3ajga TIPUCYTCTBYIO-
1M 00 OCOOEHHOCTSIX PACKPBITUS NOKA3aTeIbCTB
B Kutae 1 npuBena B mpumMep IBa ciaydas U3 CBoeit
npaktnku. Ciukep 3aTpoHyJa mpodieMy mpoodeIoB
B PAcKpHITUM JOKYMEHTOB, KOTOPBbIE MOTYT OBIThH
MOJIE3HBI IPOTUBHOM CTOPOHE.

®pannucko K. Ilpoa, naptHep Prol & Associates,
Manpun, oTMETHII, YTO pacKpBITHE MOXKET ITOCTa-
BUTb I10J, YTPO3Y OIpeaesIeHHbIe JOKYMEHTHI, KOTO-
pBIe IMEIOT pelaloniee 3HaUYeHUe IS KU3HU KOM-
naHuy (B YaCTHOCTH, KOTJa pedb MIOET O BaXKHBIX
(pMHAHCOBBIX M KOPIIOPATUBHEIX JOKYMEHTax). Of-
HaKo, HarIpuMep, 0aHKOBCKUE 1 (DMHAHCOBBIE KOH-
TPaKThl YaCTO OY€Hb CJOXHBI, U apOUTpax OydeT
TpeboBaTh UX packpbiTUsi. TOHKMII OalaHC MeXAy
KOHOUACHIIMAIBHOCTHIO M HEOOXOIMMOCTBIO M3Y-
YeHUsI TOKYMEHTA JOJIKEH OIIPENeIISIThCS B KaXKIOM
cIyJae MHINBUIYaJIbHO, 3aKJIFOYMI CIIUKEP.

Aprtem Iyako, maptaep Osborne Clarke, JloHmoH,
OTMETWJI, YTO PACKPBITHE IIOMOTaeT yCTaHOBHUTH
WCTUHY, HO MOXET ObITb OYEHb JIOJITON U JOPOroi
npoueaypoii. Croukep NOTYEPKHYJI, UYTO TOMCK
MPaBWJIBHOIO OajaHCca MEXAY MHTEpecaMu CTOPOH
B KOH(UICHIIMAIBHOCTU, 3aTpaTaMU U Pe3yJbTa-
TUBHOCTBIO PACKPBITHS T0KA3aTEIbCTB 3aBUCUT OT
HaJIW4Msl CWIBHOTO COCTaBa apOUTPOB, KOTOPBIH

MPAXXCKUE NPABUJIA - KOH®EPEHLINA |

HOBOCTU

CcyMeeT KOHTPOJIMPOBaTh CTOPOHHI. [TomoxkeHus Ta-
KUX TOKYMEHTOB, KakK Ilpaxkckue mpaBuia, MOLJIU
ObI TTOAIEPXKATh apOUTPOB B AKTUBHOM YIIpaBJIeHUN
pazoupateascTBoM. Eciii cTopoHa TpedyeT pacKphi-
TUS CJUILIKOM MHOTHUX TOKYMEHTOB, apOMTpaxk MOT
OBl Cy3UTh 3aIpoc. A B ClIydasix KOTaa 3arpoc SBHO
MPOTUBOPEYUT TPUMEHUMBIM TIpaBUjaM, apou-
Tpbl UMM Obl TIPAaBO OTKJIOHUTH €r0 TMOJHOCTHIO.
Jynko omucan pa3MuHble CLIEHAPUU PaCKPBITUS
JOKYMEHTOB 1 COOTBETCTBYIOIIME pacxoibl. B 3a-
KJII0YEHUE BBICTYIAIONINIA 3asIBUJI, YTO 3JIEKTPOH-
HOE€ pacKphITUE J0Ka3aTeJbCTB OyAeT pa3BUBAThCS
M CO BpeMEHEM CTaHeT ellle 6ojee 3¢ hEeKTUBHBIM U
HEIOPOTUM.

OTKpbIBast 4ETBEPTYIO ceccuto «OOmanu mews.
Tlokazanua ceudemeaeii npomue OOKyMeHMAAbHBIX
doxazameavcme: Mo2ym au QOKyMeHnul a2ambp ?», ap-
outp Xoce Pocenn obpatnyi BHUMaHWE ayaIUTOPUM
Ha TO, YTO MPOBEPKa JOCTOBEPHOCTH J10KA3aTeJIbCTB
TPaAUILIMOHHO CYUTaNAach MPEpPOraTUBOM TpeacTa-
BUTEJIE CTOPOH B apOMTpaxe, OMHAKO B COOTBET-
ctBuM ¢ [IpaxcKuMu mpaBuaMu 3Ta KOMIETEHIIUS
nepenacTcs TpuOyHay.

Enena Ilepenemnckas, nmaptHep INTEGRITES,
Kues, ocTaHOBUIIaCh Ha TICUXOJIOTUYECKOM acCIeKTe
MoKa3aHWi CBUAETENICH U TIpeIcTaBuiIa 0030p CBU-
JIeTEeIbCKNX TTOKAa3aHU B MCTOPUU CYIEeOHBIX pa3-
ouparenbcTB. KoHTHHEHTaIBbHOE ITPAaBO B MEPBYIO
odepenb JOBEepsieT NOKYMEHTAJIBHBIM J0Ka3aTeslb-
ctBaM, oTMmeTuna [lepenenuHckas. Eie HemaBHO
BO MHOTHMX CTpaHaX KOHTMHEHTAJBHOTIO IIpaBa MC-
MOJIb30BaHNE CBUAETEIHCKUX ITOKA3aHUU B KOM-
MepYECKUX CYIeOHBIX ITpolleccax ObUIO OUeHb Orpa-
HWYEHHBIM: TaK, 10 pedOpMbI IIPAaBOBOIl CHCTEMBI
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B YKPaMHCKMX KOMMEPUYECKUX CYIeOHBIX ITpolieccax
nx BoobOue He Obut0. I'K 3ampelaer ucmnoyib3oBa-
HUE CBUICTEIbLCKUX ITOKA3aHWU TIpU OIpeaeicH-
HBIX oOcTosTeNbcTBaX. OpUCT yTouHuMa, 4To B e¢
MpPakKTUKE TOJIBKO B JIBYX CIIydasX W3 JIECSITKOB B
TrOCyIapCTBEHHBIX CydaX YKpauHBI 3aCTyIIMBaINCh
YCTHBIE TIOKa3aHWs1 cBuiaerelieil. [lepenenmHckast
TaKKe yKasaya, 4TO IMaMsTh CBHIETEIe OYeHb He-
HaJeXHBIM WHCTPYMEHT UIST YCTaHOBJICHUS (ak-
TOB, ITO3TOMY COBPEMEHHBIE METONBI OLIEHKKN CBU-
JeTeILCKHNX MTOKa3aHUIi B apOUTpaKe TOKHBI ObITh
MepeCMOTPEHBI.

YcTHBIE CBUACTEIBCKIE TOKA3aHUS TPaIUIIMOH-
HO WTparoT BaXXKHYIO POJIb B IpoIeccax B CTpaHax
o0I1IeTO TIpaBa, W CIYIIAHUS MOTYT JJIUTBCS Me-
cauamu, otMetun Kpucrodep Hbiomapk, mapTHep
Spenser Underhill Newmark, JlongoH. AnBokart

=
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MOXET MpPeICcTaBUTh MUCbMEHHOE M0Ka3aTeIbCTBO
Ha OCHOBaHWM CBUAETENBCKUX IToKazaHuii. Hero-
MapK Takxke omnucajl peHoOMeH BO3ACHCTBUS HOBOIt
nHpopMallui Ha maMsTh cBuaeTeneir. Hampumep,
CPEACTBOM BIIMSIHUSI MOXET OBITb (DOPMYIUPOB-
Ka MpelTOXEHHBIX CBUIETEII0 BOIIPOCOB, a TakKKe
MPOEKT CBUIETEIBbCKOTO 3asBJICHUS, HAIIMCAHHOTO
KEM-TO IPYTUM, a HE CAMUM CBUIIETEIEM.
ITepekpecTHBIN goMpocC ABAsIETCS Hambosee ag-
(beKTUBHBIM CITOCOOOM TIOJYYEHMST JOKA3aTeJIbCTB,
JobaBusl Xomaiiyn Apdazage, uieH ApOUTpakKHO-
ro cyaa ApoutpaxHoro nHctutyta IIBeiiapckux
nanatr SCAI, XKenesa. Crimkep mNoaeauyicsi CBOUM
OIBITOM pa3pelleHrs cropa Mexay IepmaHuei
U UTAJIBbSIHCKOM CTOPOHON O CTPOMUTENLCTBE, B KO-
TOPOM TTOKa3aHWs CBUAETENS MOMOIJIM apOuTpaM
BBIHECTM OKOHYATEJIbHOE pEIIeHWE W 3aBEpPIIUTH
JIUTATEbHBIN Mpoliecc. CBUAETENbCKIE MOKa3aHUS
OYEeHb MOJIE3HBI B CJOXHBIX pa30upaTeIbCTBax.
BricTynaromuii Takke moapoOHO OCTaHOBUJICS Ha
posn apOUTPOB B Ha3HaueHUM cBuaeTeneit. Ilo ero
CJIOBaM, KOHIIEIIMS YHUBEPCAIBHOCTA apOUTpaxX-
HOTO TIpoliecca OoJibIlle He AeHCTBYET. ApOUTpax
B pa3HbBIX CTpaHaX He UMEET OOIIMX WY TpakKaaH-
CKO-TIPABOBBIX TPaAUWIIMIA, HO SIBJISIETCS COOCTBEH-
HOU KyJIBTYpPOM, 3aMMCTBYIOIIIEN U3 Pa3HBIX MTPABO-
BBIX cucTeM. [Ipolienypa paccMOTpeHMs Iea B ap-
OuTpaxe MOXET OBbITh afaNTUPOBaHA K OXKUIAHUSIM
CTOPOH, B TOM UYHCJI€ B OTHOLICHUU 3aCIylIBaHUSI
cBuzeTeneil. B nmeasbHOM MUpe apOUTpax MOXET
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WMETh MHOTO Pa3HbIX «IPaXkIaHCKUX MPOIECCyab-
HBIX KOJIEKCOB», OTMETHII apOUTP.

Mounepatop ceccuu «Hackoavko Haemuble cneyu-
aaucmut cnocoocmeyem npaede? Haznauennvie cmo-
POHOIL U Ha3HaA4eHHble apOoumpamu Kcnepmor» AJek-
canap Xpamyukuii, rmapTHep AIBOKAaTCKOro O1opo
SBH, MuHck, obcyaua ¢ maHeJIucTaMu pojib Ha-
3HAYEHHBIX TPUOYHAJIOM BKCIEPTOB B CTpaHaX KOH-
TUHEHTAJLHOTO MpaBa. AJIeKCaHIpP TOMPOCUII TIPU-
CYTCTBYIOIIIMX BhICKa3aTh CBOE MHEHHE O TOM, KakK
MaKCUMAaJbHO MOBBICUTH 3(PHEKTUBHOCTb YYaCTUS
9KCMEPTOB B apOUTPakHOM ITpoliecce.

IMutep Puc, QC, 6appucrtep 39 Essex Chambers,
JloHaoH, 3asBUJ, YTO IKCIEPTaM HEOOXOAMMO 3a-
paHee JOTOBOPUTHCS 00 MCMOJAb3YeMON TepMUHO-
Jorun. MIx TpebGoBaHMSA K CTOpOHAM U apOUTpaM
JOJIKHBI OBITH pa3yMHBIMU, UTOOBI IKCIIEPT HE TIpe-
BpaTUJjCcs B «IUpUKepa» pazoupatesibcTBa. Crimkep
00paTuj BHUMaHUE MPUCYTCTBYIOIIMX Ha TO, YTO
€CTb BCETO YeThIpe MHCTPYMEHTA, ITPU ITOMOIIY KO-
TOPBIX apOUTPaX MOXET YCTAHOBUTb MCTUHY: I10-
KazaHUs CBUACTENEH, pacCMOTpeHUE TOKYMEHTOB,
00BSICHEHUSI CTOPOH U 3aKjIoveHue aKcrepTa. Puc
TakKe OTMETHII, YTO TOHOPAP IKCIIEPTA YaCTO COIO-
CTaBUM C TOHOpPapOM apOUTPOB.

Ouronn Yapabron, maptHep Deloitte, IMapix,
Ha3BaJl BaxKHEWIIIME KadyecTBa SKCIepTa: OH HOJI-
XKE€H OBITb KOMIIETEHTHBIM, OCCIPUCTPACTHBIM U
pacrmojaratb BpeMeHeM Ha COCTaBJIEHUE CBOETO 3a-
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KJIIoyeHus. 3abysiaroBpeMeHHOe MHOOPMUPOBAHUE
9KCMepTa O KIIYEeBBIX BOMPOCAX JieJia CO CTOPOHBI
apOUTpoB, OE3yCIOBHO, clejlaeT pa3dupaTeIbCTBO
bosee 3¢ heKTUBHBIM, OTMETUIT YapabToH.

Crusen Jloy, maptaep BDO, JloHaoH, paccka3zan
0 JeTayisIX Ha3HaYeHMs JKCIepTa B apOUTpakHOM
pa3ouparenbCTBe, a TAaKXKe, OTBeYast Ha BOTIPOCHI U3
3aJ1a, MepeyrcanI 00sI3aHHOCTHU KCIIEPTa.

Jlopenc Kuddep, npesnaeHT ApOUTpaKHOU KO-
MUCCUM MeXIyHapogHOi accolualuyd IOpUCTOB
n xomnaHuu Teynier Pic, ITapuxk, mogyepkHysa
BaXXHOCTh MHCTPYKIIMIA, KOTOpbIE AAIOT 3KCIEPTY
CTOPOHBI U apOUTpbl. UTOOBI MOBBICUTH 3PPeK-
TUBHOCTb apOUTpaxa, HeOOXOAUMO COCPENOTOUNTh
BHUMaHHWE CTOPOH U KCIEPTOB HAa TEXHUUYECKUX
BOMpOCax, MPeACTaBIISIONINX UHTepeC M Tpuoy-
Haja, ckazaiaa Kuddep.

Banepuii Kua3eB, naptHep Haberman Ilett, JloH-
JIOH, 3asBUJI, YTO CBOEBPEMEHHAs IIOATOTOBKA M
WH(pOPMUPOBAaHWE CTOPOHOM HMeEET pellaloliee
3HaYeHME ISl BHICTYIUIEHUS 3KcrepTa. He MmeHee
BaXHa BCTpeya ¢ HUM Iepe OATrOTOBKOM MepBOro
9KCMEPTHOTO 3aKitoueHus. 1 KoHeuyHO, KOHKpeT-
HbIE BOIPOCHI, 3aJlaHHBIE apOUTpaMu 3abJaroBpe-
MEHHO, JIeJIaloT paboTy aKcIepTa 6oiee 3(pheKTuB-
HOI1, T0OaBUJI CIIUKED.

ITocne xoHpepeHIMU cOcTosIIach OULIMaTbHAs
nepeMonus moanucanus Kuaurm IMpaxckux mpa-
BWJI, KOTOpasi OyAeT XpaHUTHCS B YEIIICKOM CTOJIUIIE.
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J1YY

NE MOJI1OAbIE CIE

NAJINCTbI

B OBJIACTU APBUTPAXKA - 2018

ToT KOHKYpc PAA40 miposomut ¢ 2014 rona,
M YHCJIO YYACTHMKOB 1 HOMUHAHTOB IOCTO-
gHHO pacteT. B 2018 romy B omrpoce mpuHSIIO
ygactre cBoilie 400 4enoBeK, ObUTM MPEIIOXKECHBI
KaHanmaTtypsl 6osee 70 MOJIOOBIX CITEIIMAICTOB B

obiacTy MeXIyHApOIHOTO apouTpaxa, n 25 meka-
ops PAA40 mmogBera UTOTM €KErOgHOTO TOJIOCOBA-
ausa. Ynensr coBeta PAA40 TopXecTBEHHO oOrja-
CIJIM CITMCOK JIaypeaToB Ha IIpa3THUYHOM Bedepe B
MockoBckoM Gournest Wine Bar.
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T'onocoBaHre MPOXOAUIIO CIEIYIOIIUM 00pa3oM:
KaXXIbIi TOJOCYIOIIMI MMET MpaBoO BBIOpPATh ISTh
KaHIWAATOB — MOJIOJBIX CHEIMAJIUCTOB B 00JJaCTH
apOuTpaxka 13 crmcka, coctaBieHHoro PAA40, unu
MPeIIOXUTh CBOIO KaHaumatypy. K HoMuHaHTam
MPEIBSBISIICS PSII TPEOOBAHMIA:

1. TIpemraraeMblii KaHAUAAT HE JOJDKEH OBITH Tap-
THEpOM, IIpoeccopoM, TOKTOPOM HayK (OTHAKO
obnamarenu creneHeir LLD u PhD moryt GbITh
BBIIBUHYTHI B KaUeCTBE KaHAWAATOB) WJIN PYKO-
BOJWTENEM KaKO-T100 opraHu3aluu.
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2. OH D0JXeH MPaKTUKOBAaTh B 00JaCTU MeXIyHa-
pomHoro apbuTpaxa, cBsizaHHOro ¢ Poccueit, B
Poccum wnu 3a pyoexkom.

3. HomuHaHT BipaBe pabOTaTh B IOPUANYECKOM (hrp-
Me WY ObITh BHYTPEHHUM FOPUCTOM KOMITAHUM.

4. OH He MOXeT ObITh comnpeacenaresieM PAA40.

B 2018 romy mmo pe3yiabTaTaM rojloCOBaHMS B JIie-

CATKY JIYYIIUX CTIEIMAJIMCTOB B 001aCTH apOuTpaxka

BOIIUTH (B aJIhaBUTHOM ITOPSIIKE):

Cepreit AnexuH
(Willkie Farr & Gallagher,
Mapuxk)

Cepreif AJlexuH CHelaIn3UpyeT-
CSl Ha MeXIYyHapOAHOM apOuTpaxke
M 3apeTUCTPUPOBAH B aIBOKATCKUX
nanatax Poccum m @pannum. OH JOeiicTBOBalI B
apOuTpaxax, IpOBOAMMBIX B COOTBETCTBUU C Ap-
OUTpaxXHbIM periaMeHTOM MexXayHapomgHO Top-
rosoii manatel (ICC), MexayHapogHOTO ILIEHTpa
0 YPEeTryJUpPOBAaHUIO WMHBECTUIIMOHHBIX CIIOPOB
(ICSID), a Takxke B X01€ CIIeIIAAJIbHBIX IIPOLIEAYD, B
TOM YHUCJI€ B COOTBETCTBUU C ApOUTPaKHBIM perja-
meHToM FOHCHUTPAJT (UNCITRAL).

[lomyunn cremeHb MarucIpa IO IOPUANICCKOMN
U DKOHOMMWYECKON riaobanu3alyd B YHUBEPCUTE-
te [Mapmx I IMTanTeon-CopboHHa, a TAKXKe CTCTIeHb
MarucTtpa Inpana B Poccuiickoit akageMuu rocyaap-
CTBEHHOI CIYXObI M OUILIOM II0 CHELIHAIbHOCTH
«MexmyHapomHbIe OTHOIIEHUs» B BopoHexckom
rocyIapCTBEHHOM YHUBEPCUTETE.

SBnsieTca compencemateneM Young Institute of
Modern Arbitration (Young IMA, Poccust), a Takke
yieHoM Popyma mononsix apourpos ICC (YAF) u
LCIA (YIAG).

Opwuit Babuues
(Bryan Cave Leighton Paisner,
Mockga)

OCHOBHBIMU HAaIpaBJICHUSIMU pa-
o6otel IOpusi babuueBa sBISIIOTCSA
MEXXAYHapOaHbIE apOUTpaKHbIE
pa3dupaTeabCTBa M TpaHCIPaHWYHEIE CyHneOHBIC
npouecchbl. OH 00J1aJaeT OMbITOM B KOMMEPYECKUX
M WHBECTULIMOHHBIX apOUTpaxKax, MCKaxX O MOIIIEH-
HUYECTBE M CrOBOpe, KOCBEHHBIX MCKaxX, aKIIMO-
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HEpHBIX cropax, caelkax M&A, OCIOXHEHHBIX
KOPIOPAaTUBHBIMM KOH(MJIMKTaMU, M BHYTPEHHUX
pacciienoBaHusax. FOpuit KOHCYJIbTUPOBAT KIUEH-
TOB MO CYyAEOHBIM MpolleccaM B pa3HBIX IOPUCIUK-
usx, Bkiodas Anriuio, bBBO, bepmyasl, Kumnp,
®pannuio, Manesty, Typunio u HuaepnaHasl, u 1o
apOUTpaKHBIM pa30MpaTebCTBAM B OCHOBHBIX ap-
OUTpaXXHBIX LEHTpax, Takux Kak JlonmoH, ITapux,
CrokronbM u T'aara. Cpeau ero KJIMEHTOB OBbLIU
poccHIiCKME ¥ MHOCTPaHHbIE KOMITAaHWUM, (hU3NIE-
ckue nmunua u Poccuiickas ®enepaiys.

Ho npucoenunenusi Kk Bryan Cave Leighton
Paisner (panee B Poccuu — Goltsblat BLP) necsarb
Jiet pabotan B ropuandeckoit pupme Cleary Gottlieb
Steen & Hamilton.

JAWmmoMupoBaHHBIA POCCUICKUIA FOPUCT U alBOKAT
mrata Helo-Mopk. C oTnunMeM OKOHYMI IOPHIM-
yecKMil ¢hakyabTeT MOCKOBCKOIO ToCylIapCTBEHHOTO
yHusepcureTa M. M. B. JlomoHocoBa B 2007 romy,
a B 2010 romy Takxxke ¢ ommuneM (Harlan Fiske Stone
Scholar) okonumn Konmymo6uiickuii yausepcuteT (Hbto-
Hopk), nonyuus cTerneHb Maructpa rpasa (LL.M.).

AmuTtpuit [laBblaeHKO
(LeHTp apbuTtparka
n nocpegHuyectsa TN PO)

C 2017 roga AmuTpuii JlaBBIIEHKO —
rinaBHbIN akcnept LleHTpa apouTtpa-
xka m mocpemundectsa TIIIT P®D,
OTBETCTBEHHBIN cekpeTapb MopcKoil apOuTpaKHOM
komuccuu ripu TTIIT PO.

BxuiroueH B peKOMeHI0BaHHbIE CIIUCKUA apOUTPOB
MKAC 1 MAK ipu TTIIT P®, a Takke B CITMCOK JTy4-
WX MOJIOABIX IMPAKTUKOB B cpepe apomTpaxka B Poc-
crm B 2017 1 2018 romax Who’s Who Legal u Global
Arbitration Review. YuacTBoBan B KauecTBe apoOUTpa
B MEXIYHApOMHBIX apOWUTpaxkax II0 periaMeHTaM
MexnayHnaponHoii Topropoii nanarsel (ICC), MKAC n
MAK mpu TIIIT P®. Iupexrop MHTEPHET-TIPOEKTa
«AnammTuka 06 apoutpaxe B CHI» (CIS Arbitration
Forum), mocBsimeHHOro pa3pelleHUI0 BHEIIHEd-
KOHOMMYECKMX CITOpoB B cTtpaHax OwiBiiero CCCP.
ABtop 6omee 80 TIpodeccMoOHATBHBIX ITyOTMKALIIIIA
B 00JIaCTH pa3pelleHUs CIIOPOB 1 MEXIYHAPOIHOIO
yacTHoro mpaBa. CBOOOIHO BiameeT aHITIMICKNM,
(bpaHIIy3CKMM U UTATBIHCKUM SI3BIKAMMU.
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Muxaun KanvuuH
(Norton Rose Fulbright,

_— Mockaa)

- ’ Muxaun KamuHuH — IOpUCT MoO-
cKoBckoil mpakTuku Norton Rose
e A Fulbright 1o pa3spemeHuo cro-
poB. Cnenvanuzauusi Muyxauia oxXBaThbIBaeT MEX-
JQYHAPOAHBINA apOUTpaxX W CyaeOHbIe, B TOM YUCTIE
TpaHCTpaHWYHBIE, cropbl. EcTh ombIT yyactusi B
apOMTpaKHBIX pa30MpaTesIbCTBaX IO perjiaMeHTaM
ICC, LCIA u SCC, a Takke B CyIeOHBIX AeJ1ax, CBSI-
3aHHBIX C MEXIYHAPOIHBIM apOUTpaXkeM, BKIIIOUast
Jena MO WCTIOJHEHUIO apOMTpakHBIX pElIeHU U
MPUHYXACHUIO K UCTIOJIHEHUIO apOMTPaskHOTO CO-
TJIallIeHUS.

C omiMureM OKOHYMI IOpUANYECKUN DaKyIbTeT
MOCKOBCKOTO TOCyIapCTBEHHOTO YHUBEpPCHUTETa
M. M. B. JlomoHOCOBa, a Mo3xe — Maructparypy
HIY «Brbiciias 1KoJjia 3KOHOMUKUW» IO IporpamMe
«MexayHapoIHOe YaCTHOE TPaBo».

AHHa Ko3bMeHKo
(Schellenberg Wittmer,

Liropux)

AnHa Ko3bMeHKO — nmapTHep Ipak-
TUKA 10 pa3pelieHuI0 CIIOPOB
¢dupmer Schellenberg Wittmer (Ha
MoOMeHT ronocoBanus B 2018 rogy AHHa IBISIach
COBETHUKOM 3TOl ¢upMbl). MMeeT oImbIT paboTh
B HECKOJIBKMX IOPMCIUKIINAX, B TOM uucie B Poc-
cun, ®panunn, CHIA n [Beiapun, n nmpeacras-
JISIET TOCyHapCTBa, TOCYJApCTBEHHBIE M YaCTHBIC
KOMIITAaHUM B KPYMHEHIINX MEXIYHAapOIHBIX CIIO-
pax, BKJIIOYasi KOMILUIEKCHBIC CYIOIIPOM3BOJICTBA,
KOMMepYECKHNe ¥ MHBECTUIIMOHHBIE apOUTPaKHEIE
npoiuecchl. KOHCYIbTUpYeT KIMEHTOB IO BCEM
BOIIPOCaM, CBSI3aHHBIM C MEXIYHApPOIHBIM apOu-
TpaxkeM, B YAaCTHOCTH KacCaroIIUMCS IPUBEICHUS B
HCIIOJTHEHUE Y OTMEHBI apOUTPaKHBIX PEIICHUI, a
TaK:Ke 10 BOIIpOCaM MEXIyHAPOIHOTO MHBECTUIIN -
OHHOTO ¥ TTyOommuHOTOo mpaBa. O61agaeT 6OABIINM
OITBITOM B O0JIACTH CIIOPOB IIO0 BOIIPOCAM IIPHPOI-
HBIX PECypCOB, TEJICKOMMYHUKAIIMI, CTPOUTEIIb-
CTBa M MHXMHMPHUHIA, a TaKKe BBICTYIIaeT B Ka-
yecTBe apOuTpa U aKTUBHO IMPAKTUKYET B 00JaCTU
CIIOPTUBHBIX CIIOPOB.
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CuunTtaercsl OTHUM U3 BEIYIIUX IOPUCTOB CBOETO
MOKOJIEHUSI B 00J1aCTH MeXIyHapoaHoro npasa. Ee
WMST BHECEHO BO BCE €XEroaHble peUTUHTM Who’s
Who Legal: Future Leaders Arbitration B Kateropumu
«Hanbomnee mpu3HaHHBIE IOPUCTHI».

Anpgpeii MNaHoB
(Norton Rose Fulbright,
Mockaa)

&+ Anpapeit IlaHoB sBIsIeTCs  CTap-
- MM IOPUCTOM MOCKOBCKOTO o(uca
- - L Norton Rose Fulbright. Ero nmpaktu-
Ka OXBaThIBAeT CIIOPHI B 00J1aCTH KOPIIOPATUBHOTO U
KOMMEPUYECKOTO IIpaBa, CTPOUTEIbCTBA, SHEPIETUKMN,
texHonornii. Crienuanu3upyeTcss Ha MeEXIyHapom-
HOM KOMMEPYECKOM Y MHBECTUIIMOHHOM apOUTpaxe,
a TakxKe Ha Cy/IeOHBIX CIOpax, CBSI3aHHBIX ¢ apOUTpa-
keM. [IpencTaBiisut MHTepEeCHl KJIMEHTOB B 3HAYUTEIIb-
HOM KOJIMYECTBE CJIOXKHBIX TPAHCTPAaHUYHBIX CIIOPOB
M0 aHTJIMICKOMY, IIBENIIapCcKOMY, (PpaHILy3CKOMY,
HEMEIIKOMY, T'OJUIAHICKOMY, POCCHICKOMY M KUIIp-
CKOMY IIPaBy B POCCUMCKMX CyJIaX BCEX YPOBHEM U ap-
OMTpaXXHBIX pa3omparebeTBax 1Mo pernmameHTam ICC,
SCC, LCIA, SIAC 1 MKAC npwn TIIIT P®. Takxke
BBICTYIIAJ B KAYeCTBE apOUTpa 0 BHYTPEHHUM 1 MEX-
IYHApOIHBIM CIIOpaM, B TOM YMCJIE IO perslaMeHTaM
1CC, MKAC mipu TIIIT P® n Ap6uTtpaxkHoro neHTpa
npu PCIIII. CoBetHuk EBpomeiickoro coBera Ioib-
3oBareseii LCIA (LCIA European Users’ Council),
comnpencenatenb LCIA YIAG, neiicTBUTeIBbHBIN 9ieH
Koponesckoro nnctutyra apoutpos (FCIArb).

kOnusa Monenbiwesa
(«Anpekc»,
Mockga)

C asrycra 2018 roga KOnuga ITomne-
‘ JIbIIIeBa 3aHUMAET JOJDKHOCTb JH-

peKTopa IOPUAMYECKOTo JerapTa-
meHTa OO0 «AHIOEKC». C 2003 r. oHa paboTana B
MpaKTUKe pa3pelieHuii cnopos u apoutpaxa Clifford
Chance CIS Limited, ¢ 2012 r. 3aHuMaa J10KHOCTh
COBeTHUKA. SBseTCS NEUCTBUTEIBLHBIM YJIEHOM
Koponesckoro nncturyta apoutpos (FCIArb).

&



Makcum lMbipkoB
(Freshfields Bruckhaus Deringer,
Mocksa)

Makcum IIbIpKoB creuraau3upy-
€TCS Ha MEXIyHAapOJHOM KOMMeEp-
YEeCKOM W MHBECTULIMOHHOM apOu-
Tpaxe, a TAKXe Ha POCCUMCKMX U MYyJIbTUIOPUCANK-
LIMOHHBIX CyAeOHBIX pa3oupaTeabcTBax. B mocien-
HHUE rofbl OH MPEACTABS KPYITHEHIIMEe KOMOAaHUU
BO MHOXECTBE 3HAKOBBIX [I€J B PA3JIMYHBIX CEKTO-
pax, BKJIIOYasl CTPOMUTEIBCTBO M MHMPACTPYKTYpY,
HedTh, Ta3 M DHEPTETUKY, 0AHKOBCKUI 1 (pUHAHCO-
BBII CEKTOPBI, KOMMYHUKALIUM, PETCIAI U AP.

EBreHus Py6buHuHa
(Freshfields Bruckhaus Deringer,
JloHpoH)

EBrenus PyOwHuMHA MMeeT KBalu-
(pukanuio roprcta B AHIJIMU U Y 37Tb-
ce, Poccu 1 amMmeprKaHCKOM ITare
Heuto-Hopk. Tpencrasiasna MHTepechl KIUEHTOB B
MEXIyHApOTHOM KOMMEPUYECKOM apOMTpake Mo pe-
mameHTaM LCIA, ICC u SCC, a Takke MHTepechl
WHBECTOPOB M TOCYIApCTB B MHBECTUIIMOHHOM ap-
outpaxke. OTMeUeHa KakK <«IOPUCT CJICAYIONIETro Io-
KOJIEHUSI B 00J1aCTH MEXIyHApOTHOTO apOUTpaxa» B
Benmukobpurtanuu B peiituHre Legal 500 3a 2019 ron.

Oner Toaya
(White & Case,
Mockga)

Omer Tomya wumeer KBannduka-
nuio opucta B Poccun, AHMIIMM 1
Vanbce u cnenuaau3upyeTcsl Ha
MEXIYHAPOAHOM apOMTpaxe U CyleOHBbIX pa3ou-
parenbcTBax. IlpencraBisier MHTEpECHl KIMEHTOB
B CJIOXHBIX MEXIYHApPOIHBIX CIIOpaX, 3aTparuBalo-
IIMX HECKOJBKO IOPUCIMKIINI; 00JamZaeT OIBITOM
COTIPOBOXIEHUS apOUTPaKHBIX Pa30UPaTeILCTB MO
periaMeHTaM BeAdyIInX apOUTPaKHbIX MHCTUTYTOB.
Pernonanenbiii npencraButeab YIAG (Mosomex-
Hol opranm3auun mon srugoii LCIA) B Poccum.
YIIoMSHYT B KadecTBe OymyIero imaepa B cepe ap-
ourpaxa B peiitnare Who’s Who Legal: Arbitration
32 2018 1 2019 rongr.
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HOBOIOOHWE
SAO0AHKN OT

OEOA MOPO3A

"

Haw Oea Mopos u ero OneHb NOAroTOBU/IU 3arafKu A1 CaMbiX NbIT/IMBbIX

M NNI0603HATEJ/IbHbIX YNTaATEsIEN.

1. KakK 3By4MUT Ha NaTbIHU MPUHLMN
«Cyn, 3HaeT 3aKOH»?

2. Ybum 3710 cnoBa: «Ecam npmuctae roBopuUT
«CaZINCb», KAK-TO HEYJOOHO CTOATb»?

3. Kakon goKyMeHT B chepe apbutparka
6bln noanucaH 14 nexkabps 2018 ropa?

4. TllpepycmaTtpuatoT am Npaykckune npasuna:

a) document disclosure;
6) NMMCbMEHHbIE CBUAETENIbCKME NMOKa3aHUs;
B) BO3MOXHOCTb ap6UTPOB BbICKa3blBaTb
npeaBapuUTEsIbHYO TOYKY 3pEHUS
Ha npeaMeT cropa;
r) BO3MOXHOCTb A1 apbuUTpa BbICTYNaTb
B po/IM MeamaTopa.
5. Y MeHs ecTb CEKpeTapb, ECTb MOMOLLHUK
Y MEHS$ — Ha3bIBakOCh 1...
6. B cuHen dopme a Teppop, 1 — PaoHHbIN...

7. Euwe c TpuauaTbix 3HaOT Hac,
HaLl apbuTpark 30BETCA...

8. Cepbili 6acTnoH Ha Tynbckon, ovepeamn
34€Cb AJINHHBbI...

9. HasoBuTe 3HaKOBOE [€/10, MOCTaBUBLLIEE
BOMpoc 06 apbmuTpabenbHOCTU CNOPOB
BHyTpu EC ns I/, - ABYCTOPOHHMX
WHBECTULIMOHHbIX JOrOBOPOB.

10. CeroaHs, 3aBTpa 1 BYepa - 3a apouTpaxk
B Poccum bbeTcs...
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11.

12.

13.

14.

15.

16.

17.

18.

«Ecnu BcTpeTuTe YenoBeka 6enee Mena,
XyaroLiero, Xyaemn, Yem raseTHbIn JINCT, —
YMo3akto4anTe cMeso:

Wnu pepgakTop, Uam ...»

poMKoe geno 06 apbuTpabeibHOCTH
CMOpPOB U3 rOC3aKYMOK.

Halu 3aKkoH He o4eHb MPOCT:
MO>XELLb CECTb Thbl 3a...

EBponenckuin apbuTpark rno criopy
M3 KoHTpakTa 1932 roga, A MBLUMIACA
c 1975 no 2005 rog.

ApbuUTp, KOTOpPLIN Npuesrkan B Mockey
M ckasan: «Articles and books are forever».

OH npuxoanT B 3MMHUIN BeYep
3a)kuraTb Ha e/1IKe CBeYM,

OH 3aBOAUT XOpOBOA, —

DTO0 NpasaHUK...

Kak xopoLuo nporynsatbcs 3umomn!
KTo ke Hac ¢ ynuLbl FTOHUT AOMOW?
KoneTt urosnkamu LeKn n Hoc

OH He 3104€el. 3TO NPOCTO...

B Mopo3HOM BO34yXe NeTatoT,
JlexkaT Ha BETKax, Ha rasoHe,
Ho noyemMy-To GbICTPO TatoT,
YnaB B pacKpbITble J1aA0HW.

A ecnv BapeXXKu HageTb,
Torga Mx MOXKHO PacCMOTPETb.

OTBeTbl Bbl HalaeTe Ha cTp. 101
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MOMNPABKW B 3AKOH OB APEUTPAXKE | AHAJIMTUKA

AmMutpuin ApTioxos,
rNaBHbIN pefakTop
Arbitration.ru

27 pekabps 2018 ropa lNpe3maeHT Poccun B. NyTuH
noanucan denepanbHbin 3aKOH O BHECEHMU MOMpa-
BOK B 3aKOHbI 00 apbuTtparke u o pekname. [NonpaBku
peLlatoT BOMNpPOChbl apbuTpabenbHOCTU KopropaTuB-
HbIX CMOPOB M CMOPOB M3 roC3aKyrnoK, HO NpaKTuye-
CKM 3anpeLatoT apbutpaxk ad hoc. [naBHbIN pepak-
Top Arbitration.ru u akcnepTbl pasbupatoTcs B U3Me-
HEHMSIX 3aKOHOA4aTeIbCTBA.

Ob6parnMcs K HOBOMY TEKCTY TTOINPaBOK, O(pOpMIIEHHBIX B BUJE 3aKO0-
Ha', KOTOpBIi oduIMaibHO onmydauKoBaH B «Poccuiickoii razere» 29
neka6pst 2018 roma? v BCTYNUT B cuity 29 MapTa.

! ®epepanbHblii 3aK0oH 0T 27 nekadps 2018 roga Ne 531-d3 «O BHeceHUMU U3MEHEHMIA
B DenmepanbHblii 3akoH “O0 apOuTpaxke (TpeTeiCKOM pa30uparebCTBE) B
Poccuiickoit @enepannn” u PenepanbHblii 3akoH “O pekiname”» // CobpaHue
3akoHogatenbcTBa PO ot 31 mexa6ps 2018 roma Ne 53, wacts I, ct. 8457. CIIC
«l"apaHT», http://ivo.garant.ru/#/document/72139508.

2 https://rg.ru/2018/12/29/reklama-dok.html.
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KopnopaTuBHble cnopbl MOryT
6bITb pPaCCMOTPEHbI TPETENCKUM
cyJoM

CoracHo normpaBkaMm, K cT. 7 «OnpeneneHue, gop-
Ma ¥ TOJIKOBaHME apOUTpaXkKHOTO coraiieHus» O3
«006 apbutpaxe»® gobapisercd HoBag 4. 7'. B Heit
TOBOPUTCSI, YTO <«OOCHAMOYHO 3AKAIO4eHUS apOu-
MpPaNsCHO20 coerauieHus medxcdy cmopoHamu <...> co-
2nquienus Y4acmHUuK08 1opuoutecKoeo Auya uau coen-
Ki» JUIST PACCMOTPEHUST TPETEHCKUM CYIOM CITOPOB
YY4aCTHUKOB IOpUINYECKOTO JIMLIA ITO IIOBOIY YITpaB-
JICHVSI 3TUM IOPUIWYECKUM JIULIOM, «BKAHUAsL CHO-
Pbl, 6blmeKarouue U3 KopnopamueHvix 002060pos, a
makice cnopos no UCKAM Y4acmHUKO08 10pUOUHeCcK020
AUYUA O NPUSHAHUU HeOeUCMBUMENbHbBIMU COeA0K, CO-
BepUIeHHBIX FOPUOUMECKUM AUUOM, U (UAU) NPUMEHEeHUU
nocaedcmeuii HedelicmaumenbHOCMU MAKUX COeN0K».

NocnepHee cnoBo:
OT NpaBUTE/IbCTBA - MUHIOCTY

B oGHoBieHHOI cT. 44 «ObOpa3zoBaHUE MTOCTOSHHO
JNEMCTBYIONIMX apOMTpakKHBIX yupexaeHuil B Poc-
cuiickoii Menepalli U OCYIIECTBJIEHUE UMU JE-
ATEJIbHOCTU» TMPABO Ha OCYILIECTBIEHUE (DYHKIIMIA
MOCTOSIHHO ACHCTBYIOIIET0 apOUTPaKHOTO YUYpex-
JIeHUs Terepb MPEeIOCTABIISIETCS «AKMOM YNOAHOMO-
UeHH020 hedepanbHo20 0pPeaHa UCHOAHUMENbHOU 61a-
cmu». To ecTb MUHIOCTOM, a HE TIPAaBUTEJIbCTBOM,
Kak ObUTO B TIPOIILION peaaKIIuu.

O®AC He yno/siIHOMo4eH

Cr. 44 monoaHsietrcs 4. 1!, koTopas riacut: «OmHo-
UWEeHUS, CEA3AHHbIE C 0esAMeNbHOCINbI0 NOCIOSIHHO Oeli-
CMeYue2o apoumpaicHo2o y4peicoeHus no admMuHu-
CMPUPOBAHUI0 apOUMpaiCa, He A8AAI0MC NPeOMEmom
pe2yauposans AHMUMOHONOALHO20 3AKOHOOAmenb-
cmea Poccuiickoii @edepayuu». TpeTeiickue cyabl He
BoHayT B chepy KomneTeHIn GAC.

3 MenmepanbHbIil 3aKoH OT 29 mekabpst 2015 roma Ne 382-D3
«O0 apouTtpaxe (TpeTeiickoM pa3ouparenbcTBe) B Poccuiickoit
®enepanumn» // Cobpanue 3akoHonarensctea PD ot 4 sHBaps
2016 roma Ne 1, gacte I, ct. 2. CIIC «I'apanT», http://ivo.garant.
ru/#/document/71295378.
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HeT nuueHsumn - HeT apbuTpa

Pansre 4. 20 cT. 44 3anpelana BeITTOJTHEHNE (DYHK-
L1 10 aIMUHUCTPUPOBAHUIO apOuTpaxa cymoM ad
hoc — «TpeTeiickum cyaoMm, 00pa3oBaHHBIM CTOPO-
HaMM I pa3pelleHuss KOHKPETHOIO CIopa» WIN
OpraHu3alueii, «HE MOJy4YyMBIIEH <...> MIpaBa Ha
ocyIIecTBIeHNe (GYHKIIUH TTOCTOSTHHO IeHCTBYIO-
1LIEr0 apOUTPAKHOTO YUPEKACHUST».

Ceiiuac 3aKOHOHATEIb CITIyCTUJICS Ha YpOBEHb
HIDKE, OT OpraHMU3alluii — K OTIEJbHBIM JIMIIaM.
OonosnenHad 4. 20 cT. 44 mpegycmarpuBaeT: «/lu-
uam, He ROAYMUBUUM <...> NPABO HA OCYUeCMEAeHUE
@yHKYUIl NOCMOSHHO delicmeyrouieeo apoumpaicHo2o
yupexcoeHusl, 3anpeuiaemcs 8blNOAHEHUEe OMOeNbHbIX
@yHKYUll no aomuHucmpuposaHuro apoumpaiica, 8
mom uucae QYYHKYUN no HA3HA4EeHUI0 apoumpos, pas-
Peulenuio 80npocos 00 0meooax u 0 NPeKpaueHul noa-
HOMOUULL apbumpos, a maxice UHbIX Oeicmeuil, cés-
3QHHbIX C NpoGedeHUeM mpemelicKkoeo pa3dupamens-
Ccmea npu ocyujecmeneHul apoumpaxica mpemeiuckum
cyoom, 00pa308AHHbIM CMOPOHAMU 045 pa3peuleHus
KOHKpemHo20 cnopa (noay4enue apoumpaxicHovix pac-
X0008 u cbopos, pecyasipHoe npedocmasnerue nomeuje-
HULl 0151 YCMHBIX CAYUWAHUIL U COBeUanULl U dpyeue)».

Taxke M 3aIpellleHO peKJIaMUpoBaTh (Be3re,
KpoMe JTUYHOM Oecennl!) CBOM YCIIyTH TTO0 agMWHU-
CTPUPOBAHUIO CIIOPOB: <«Jluyam, He NOAYHUSUIUM
<...> npaso Ha ocyuecmenerue GYHKUUiL nOCMOIHHO
delicmeyroujeco apoumpaicHoz2o yupexcoerus, 3anpe-
waemcs peKaamuposams 8 mom Hucie 8 ungopmayu-
OHHO-MeNeKOMMYHUKAUUOHHOU cemu “Humepnem”
u (uau) ny6au4Ho npedsraeams 8vlnoAHeHUe YHKUUL
1o ocyuwiecmeneHuo apoumpaiica, 6KA4as QYHKYUU
1o ocyuecmeneHuro apoumpaica mpemeiuckum cyoom,
00pA306AHHbIM CMOPOHAMU O pa3peuleHUs: KOH-
KpemHoeo cnopa».

ITpumeuarenpHO: caMa 110 cede mpodeccoHab-
Has IesITeIbHOCTL apouTpoB ad hoc 1o pa3perieHIo
CIIOPOB He 3amnpeliaercsi. MoxeT ObITh, aBTOPbI MO-
npaBoK BcnoMHWIN 4. 1 cT. 37 Koncturyunu PO®:
«Kaxplii “MeeT mpaBo CBOOOMTHO PacHoOpsIKaThCs
CBOMMMU CIIOCOOHOCTSIMU K TPYAY, BbIOMpPaTh PO
IesITeIbHOCTA U IIpodeccrio». A IpHU3HaBaTh Oes-
TEeJIBHOCTH apouTpoB ad hoc 00IIecTBEHHO OTTacHO
WJIM HapylIamolleii OCHOBEI MOpaIM U T.O. IIOKa He
CTaJIu.
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Pa6orats apouTpom ad hoc Bpoae 661 MOKHO, Of1-
HaKo pekjaMa TaKoil AesaTeabHOCTU ¢ BecHbl 2019
roja 3ampeileHa, 4To MpoNucaHo B OTACIBHON CT.
302, nobasnenHoit B M3 «O pexitame»: «Pexaama de-
AMEALHOCIU AUY, He NOAYHUBULUX 8 COOMEEMCMBUL C
3axonodamenvcmeom Poccuiickoit Pedepayuu npaso
Ha ocyuwjecmenenue GyHKYUL NOCMOSHHO Oelicmeyio-
Weeo apoumpa’dcHoeo yupexcoeHus, no ocyuecmaene-
HUI apbumpaiica, 6KA4AA 0esmeabHOCMb N0 0CY-
uwecmaenenuro apobumpaica mpemeiickum cyoom, oopa-
308AHHBIM CMOPOHAMU 0451 PA3PEUleHUsl KOHKPEeMHO020
cnopa, 8 mom yuciae 8 UHMOPMAUUOHHO-MENCKOMMY -
HukauuonHoil cemu “Humeprnem”, ne donyckaemcs».

Hopora B Poccuto

B 06HOBIEHHOI pegak1My YCTaHOBJIEHBI 3TaIbl MO-
a4y 3asiBJIEHUs Ha afMAHUCTPUPOBAaHUE CIIOPOB B
P® wunocTtpaHHBIMM apOWTPasKHBIMU IIEHTPAMM.
Wm reobxoammo nipoiiti puibTp CoBeTa 1o coBep-
IIEHCTBOBAHMIO TPETEICKOro pa30MparTeIbCcTBa IpHu
MuHriocte 1 camoro MuHIOCTA.

JobGaisgeMble yacTu 6' u 6% ycraHaBJIMBAaIOT 3a-
KPHITBI IIepeYeHb TOKYMEHTOB, KOTOPHIE MTOKHBI
nogath poccuiickag (6') uau 3apyoexHas (62) opra-
Huzauuu B CoBeT, YTOOHI ITOIYIUTh MOTUBUPOBAH-
HYI0O PEKOMEHIAIIMIO O ITOJIYyYeHMH IIpaBa Ha OCy-
mecTtBieHne Gyakumii [TJAY.

3aKoHOIaTeb KOCHYJICSI PacIUIbIBYATOrO Tpebo-
BaHMSI 13 MPOIUION pemaklMK 3aKOHA O HAJTWYNHU
«IIUPOKO MNPU3HAHHOM MEXIYHAPOIHOM pemyTa-
LUW» Y IOJAOIIETO 3asiBKy MHOCTPAaHHOIO apOu-
TPaxKHOTO IIEHTpa. B COOTBETCTBMY C BBEACHHBIM II.
1 o6HOBNIEHHOIT 4. 12 CT. 44 KpUTEpUM ITOM peITyTa-
nuu pa3pabateiBacT CoBer.

[oc3akynku 6e3 ad hoc

E1ie onHO 3HaUMMOE JOTIOJIHEHKE, BHECEHHOE B CT.
45 M3 «O6 apouTpaxe», — MOATBEPXKICHNE MpaBa
paspelath B 3apeructpupoBaHHbIX TTIAY crnophl
M3 roc3akymok. s apoutpaxkeit ad hoc 3T criophl
Tenepb OQUIMATIBbHO HEAOCTYITHBI. «Ecau mecmom
apoumpasca seasemces Poccuiickas Dedepayus, cno-
Pbl, 803HUKAIOWUE U3 002080P08, 3AKAI0YAEMbIX 8 CO-
omeemcmeuu ¢ Dedeparvhvim 3axonom om 18 urons
2011 200a Ne 223-D3 “O 3akynkax mosapos, pabom,
yeaye omoenvHbu MU 8UOAMU IOpUoUHecKux auy”, uiu

AHAJIUTUKA

8 C853U C HUMU, MO2YM PACCMAMPUBAMbC MOAbKO 8
Ppamrax apoumpaxica, AOMUHUCMPUPYEMO20 NOCMOSIH-
HO OelicmeyiouuM apoumpaicHbviM yupescoeHuem» .

MHeHus

W3MeHeHns B 3aKOHOIATEIBCTBE U TCHACHIIVH YIS -
mero 2018 roma m00e3HO TTPOKOMMEHTHUPOBAIIN TSI
Arbitration.ru crieliaancTHl B 007aCTH apOonTpaxa.

Muxaun FOpbeBuuy CaBpaHCKMUiA,
3amMecTuTeNb Npeaceaatens
ApbUTparkHOro LeHTpa npu
PCI1IM, npodeccop MUY
«lIpunsimuvle nompasku HanpasneHol
8 OCHOBHOM HA MO, 4moObl 0epaHu-
YUMb HEHAOAeNCauyro 0esmenabHOCHb
AUY N0 paspeuieHuro cnopos noo eudom apoumpaiceii ad
hoc, 6 mom uucre AKMUBHOCb HEKOMOPbIX CKAHOAAbHO
U3BECIMHBIX NEPCOHAdNCel, CYMesuux Npoooaxscums pa-
bomams, MUMUKPUPYS. NO0 NOCMOSHHO Oelicmeyoujue
apoumpaichvle yupescoeHus: 8 00x00 3aKOH00AMENbHbIX
oepanuuenuil. Panee mHocue makue mpemeiickue cyobl
UMUMUPOBAAU ampubymuKy eoccydos, 6600 6 3a0ny-
JcoeHue HeuckyuieHHyo nyoauxy. Omciooa u 3anpem
peKnamvl. YnomuHanue UHOCMPAHHBIX APOUMPANCHBIX
UEHMPOB UMeem HNOXOXCYI0 HANPABAEHHOCMb, €20 Uelb
— nepeKpbimb AA3elKY, Npu KOMopol YKa3aHHble COMHU-
menvHble CIMPYKmMypbl 0peaHu3068bi6anU 0bl paspeuleHue
BHYMPEHHUX cnopoe 3a pybedicom. T1o0o6HbLi onbim yoice
b1 ¢ mecmom apoumpadxca 6 Cuneanype. He dymaro, umo
02PaHUMEHUSI HANPABAeHbl HA U3BECMHble UHOCPAHHbIE
3apybedicHble UeHmpbl — 8ePOSIMHO, UM Oyoem oadice npo-
e noayuums paspeuierue Ha pabomy ¢ Poccuu, yem na-
WUM apPOUMPAXNCHBIM YUPEHCOCHUAM, eCal OHU 3aX0MSm
OMKPbIMb 0QUCHL 3a PYOEHCOM.

Bsedennas nopma o6 apbumpabesvHocmu cnopoé u3
KOHMPAKMO8 20CKOMNAHULL (CHOpbL U3 KOHMPAKMO8 No
223-D3) npuzeana paccmasums MOYKU HAO «&» 8 SMOM
8onpoce nocie 00HAPOOOBAHUSI He BNOAHE OOHO3HAYHOZO
akma BepxoseHoeo cyda, noseuguieeocs 6caed 3a omKa-
30M KoHcmumyuuonHoeo cyoa paccmampusams OaHHblil
onpoc. Bmu cnopvl NpU3HaHbL apoumpadesbHbiMuU, HO
monvko nod seudoii IIJ[AY. 30ecy Haiioen onpedenermblii
Komnpomucc ¢ Bepxoenbim cyoom, nocKoavKy usssmue
OJaHHOIl Kameeopuu cnopoe u3 Komnemenuuu cyoos ad hoc
b6yOem 03Hauamo, 4mo maxue cnopsl Oyoym pazpeulamscs

January 2019,N21 | 85



AHAJTINTUKA |

8 <NOHSIMHDBIX PAMKAX» , MO eCb AULAMU, UMEIOUWUMU 00~
CIMAMOYHYI0 penymauuro, nod 3eUdoti NPoghecCUOHANbHBIX
apouUmMpaXtCHbIX YupescoeHull, no NOHAMHLIM NPAsUAaM
apoumpaica, RPOULeOUIUM CEPbe3HYI0 SKCHEPMU3Y.

B uenom 6 xooe peghopmbt y konnee bviau onacenus, ymo
Mumntocm 6ydem emeuiueamocs 6 dessimenviocmo I1[AY.
O0dnako Huueeo n000OHO20 Hem, NOIMOMY NepeHOC No-
HOMO4UTI NO 8bl0aYe «MPEMECKUX AUUEH3UL» ¢ NPpasu-
menvcmea Ha Munrocm He Oydem 0cob0 HU4e20 3HAUUMD,
NOCKOAbKY peuiamb 3mu 60Npochl Oydem no-npexcHemy @
ocHosHom Coem no COBEPUIEHCIMBOBAHUIO MPEeMeliCK0e0
pasoupamenscmaa. Jlpyeoe deno, umo Cosem Hado dono-
HSAMb OeliCMBUMEebHO He3a8UCUMbIMU U ABMOPUIMENHbI-
MU cneyuasucmami, 21y00K0 3HAWUMU mpemelicKoe
pasoupamenscmeo.

Ecau yce nodsodume umoeu npouwieduieco eooa, mo oHu
8 UeN0M NOAONCUMENbHBIE» .

AHpgpeit Bnagumuposuy
KoctuupbiH,
AdHoc Arbitration

«B npeddeepuu nogoeo, 2019 eoda
coyuanbHble cemu necmpeni KOMMmeH-
mapusmu, noOCmamu U penocmamu o
npedcmosuux UaMeHeHUsxX 8 3aKoHe 00 apoumpaiice.
27 dexabps Ilpe3udenm Poccuu noonucan coomeem-
cmeyrouuil 3axkoH. M noka odnu padosanucs nocmy-
namenvHoll 3a4ucmie apoumpasicHoil cgepul, opyeue
npedpexaru korey apoumpaxcy ad hoc. Odnako 6
omHouenuu 3anpema pexaamvl ad hoc peakuyus obviaa
npumepro maxoii: «Hy, smo 1610 AumKy xeamuau».

Yembipe apOUmMpa’scHvix yeHmpa, Komopbvie noay-
uuau eomym dosepus, Kazanocs Ovl, 00ANCHbL paAccaa-
oumbcs U HACAANCOAMbCsL NOAONCEHUEeM HA PbIHKe.
Ho makoeco owywenus nouemy-mo He 603HUKaem.
OuesuoHo, umo 3auHmepecosanHvie 6 apoumpasice
KaK cnocobe ypeyauposanus cnopos 0axice @ HolHeul-
Hell cumyayuu «0ymula04H020 2OPALIUKA» He NoUdym
MOoAbKO 68 me UHCMUMYYUU, KOMOpble NOAVMUAU AU-
YeH3uio.

Hecmomps na oepanuuennoe 4ucao apoumpaicHvix
UeHmpoa, KoAu1ecmeo den 8 HUX He 8bIpOCaO 8 ceoMe-
mpuyeckoil npoepeccuu. Bce cnopbt, ux obuas ouna-
Muka, cyujecmeosasuias é 2017 2ody u é dopegpopmer-
HbLl nepuoo, He cmanu nPepoeamueoli apoumpaiNCcHbx
uenmpos. OHU nepeuwinu 6 apoumpasicHvie cyovl Ul
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Hauwiau uHvle CnocoObl ANbMEePHAMUBHO20 PA3PEUleHUs.
cnopoe (APC).

Ioxcanyii, He Hanuvue JUUEHIUU  SBISTEMCS
OMNPaBHOLL MOuKOLl 07t HAMEPEHUST CIMOPOH UOMU 8
apoumpa. Ilpeonpunumamenu He noiudym myoa no
npuxuHe, KoOmopas 3a4acmyr) 3a0bleaemcs. Mo
dosepue. U Oeno He 6 mom, UMO MeEKYUUM
apbumpasicHvim  yeumpam He doeepsiom. OmHI0Ob.
Ieiicmeyrowue apbumpasicHvle UeHmMpbl padbomarom
Kauecmaenno. I[Ipo-6aema aexcum 6 UHOU nAOCKOCU,
nosmomy Oaxce OmMKpbimue OmMOeNeHUll  IMUX
yenmpoé 6 peeuonax Poccuu, nonaearo, He
momugupyem 6usrec UOMU myoad MOAbKO NOMOMY,
umo éce psidoM.

Ouesuono, umo ¢ y4emom OCHOBHbIX MeHOeHUUl
ap-oumpaxc ad hoc mooxcem cozdamv npobdsemvl ¢
nodkonmpoavHocmoio. He evizvieaem comuenuit, umo
apbumpadic ocmaemcs He3asUCUMbIM OM 20cyoap-
cmea 6 mom, ymo Kacaemces ueau paspeuierus Cnopog
u pezyabmamos. Ho u eocydapcmeo c eeo pepopmamu
MONCHO NOHAMb. B HbIHeWwHell IKOHOMU™eCKOll, NoAU-
MuUYecKoll U 2eonoAUmu4ecKoll cumyayuu eocyoap-
cmey mpebyemcs cmpoeuii KOHMpoab 3a 6Ce803MONC-
HbIMU cnocobamu 060iimu 3aKoH.

OmoeavrHo xomenocv Obl yKazams HaA @Gakmop,
dopmupyrowuii apobumpasicruiii cnpoc. Kak npasu-io,
Ccnopsujue CMOpPOHbl He GHUKAIOM 8 CUMYAuur Ha
apbumpasscHom poviHke mak enyooko, Kak npedcmaeu-
meau apoumpaxchoeo coobuwecmea. Taxoce ne 6yoem
3a0b186amb 0 MOM, YMO apoOUmMpaNic Uau UHoOU cnocoo
APC avlbuparom 6 0CHOBHOM He KOHmpazeHmbl 00513a-
menbcme uau OU3HeCMeHbl — K e20 NOMoulU npubeea-
fom ropucmot, KoHcyabmanmol. Jlo mex nop noka oHu
He 6ydym uemKo NOHUMAMb NPAsUAA uepbl U odujue
meHOeHyUU, He Cmoum HadesmvCs, 4YMoO OHU
g3enaHym — Ha  apoumpaxc 6  Poccuu  noo
KOHUENnmyanbHo uHbiM yeaom. Hx obuee omHouleHue
K apbumpadxcy Gopmupy-iom AUWb O0ME0A0CKU
meHOeHyuil, 3a20108KU cmamell U Opyeue KOCGeHHble
caxmopul. Tloka apoumpaxcublii Mup Oyuiyem, mom
akm, umo om ad hoc ece nwimaromcs
OMCMPAHUMbCsl, 0e1ds €20 «MapeUHANLHbIMY, BAUSEm
Ha obuee eocnpusmue ad hoc é Poccuu.

Ad hoc 6vin, ecmv u 6ydem! Muvi koncmamupyem,
umo amo He KoHey, apoumpaxca ad hoc. Imo kax pas
Hauano. Hauano e e2o 300posom KoHuenmenr.
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AD HOC - 2019:
KOHEL, 1N HAHAJ10O?

AHgpein KocTuupbiH,
AdHoc Arbitration

24 nekabpsa 2018 ropa B Azimut Hotel Smolenskaya
Moscow npu nopaep>kke PAA cocTosics nepBbin
poccuickum dopyM no apobutpaxky ad hoc. lMNpeacra-
BUTE/IM POCCUMNCKOrO apbuUTpakKHOro cooobLlecTBa
obcy>Kaanu pyHaaMeHTaIbHble BOMPOChI CYLLECTBO-
BaHUs apbuTparka ad hoc B Poccumn: octaHeTcs /i oH
B HalLLEeW CTPaHe N B KaKOM Buae?

pUMedaTebHO, YTO TpoBeneHue ¢Gopyma ObLIO IOAAEPXKAHO
IOHCHUTPAIT — Komuccueit OOH no npaBy MexKayHapOgHO
Toprosiu. Kak m3BecTHO, pa3pabOTaHHBIN €10 apOUTPaKHBIMN
perjiaMeHT SABISeTCA TPU3HAHHBIM MEXIYHAPOIHBIM OPHEHTHPOM
JUTSI TApMOHM3AIIMK TTPOIIETyPhl apOUTPaKHOTO pa3pelieHUs CIIOPOB!,
HauboJiee MOMyJISIPHBIM cpeay paBui apouTpaxa ad hoc B 2018 romy?.
Ha ¢opyMe npo3Bydanu caMmble pa3Hble MHEHUS — OT «apoumpayc ad
hoc seasemcs npedmeueii apbumpasica 8 yeaom U e2o0 K8UHmMICCeHuuel»
(1 5TO HEBO3MOXKHO 3a0BITh U HE YIYUTHIBATH B XOC MTPOBEACHUS JIIO-
001t apOoUTpaxkHOU pedOpPMBI B TIOOOM rOCyIapCTBe) IO «20cy0apcmeo
obpawaem ocoboe GHUMAHUe U YCMAHABAUBAEM KOHMPOAb 34 (YHKYUO-
Huposaruem apoumpadxceil ad hoc» (B TOM YUCJE IJISI TIPeIOTBpaLLeHUS
HE3I0POBBIX OTKJIOHEHUI B TaHHOM cdepe, C y4eTOM Ha TOT MOMEHT
elle He TMPUHSTHIX U3MeHEeHU B 3akoHe). EctecTBeHHO, Ha (popyme
He pa3 3ajaBajics Bompoc, He yMmep v ad hoc BoobOue. CtaTUcTHUKA
TOBOPUT 00 OOpPaTHOM.
ITo pesynbratam ucciaenoBanus, nposeaeHHoro AdHoc Arbitration,
B Poccum 3a 2018 rom apoutpaxk ad hoc (uau Tpeteiickue cyabl, 00pa3o-
BaHHBIC CTOPOHAMM JJIs1 pa3pelieHus KoHKpeTHoro cnopa, PKC) ymo-

' TIpuBeTcTBUE U HeOOBIIAS cripaBKa o poiu v ipenHa3HaueHun UNCITRAL Arbi-
tration Rules Tenepb JOCTYIMHBI M [JIs1 ydTaTesel xXypHana: www.adhocarbitration-
forum2018.ru/video/uncitral.mp4.

2 2018 International Arbitration Survey: The Evolution of International Arbitration,
c. 15. http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-Internation-
al-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).pdf.
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HosiOpss 2017 rona.

AKTWBHbIA ONPOC
ITpuuem  rocynap-

AdHoc: per aspera ad hoc astra CTBEHHbIE CY/Ibl, KaK

— .‘p npaBWIO, HE Ipe-
| IOATCTBYIOT  BblOa4dec
NCIIOJHUTECIbHBIX

1. CunuTaeTe N Bbl, B YCNOBUAX 104 1 04 JTACTOB IO STUM J€-
JIaM.

npoeeaéHHOW ap6uTpakHoW pedopmbl

W ee ueneii, a TaKkKe npupoabl Bcero SasepLeHHbIX JIt00OMBITHEL pe-
ap6uTtpaxa, uto ap6utpaxu ad hoc 1Beron 2TBOTRR
péutpaxa, péutp 3yJIbTaThI OIpOca, KO-
DOJIKHBI: .
CTeneHb 3aBepLUEHNSA 100% TOPbIM ObL1 NpOBEACH
B IpeaaBepun (opy-
Ma Io apouTpaxy ad
1. CywecTBoBaTL U 69% 69 hoc cpean 1peacra-
s BUTEJIC apOUTpaxk-
noanTeHoOM
HanpasneHuu; HOTO coo011IeCcTBa
' (OHM TIpeICTaBJIEHBI
2. VlcuesHyTs kak 5% 5 Ha auarpamme). Oue-
WHCTUTYT, OCTaTbCA BI/II[HO, qyTo 60)11)“.[&9[
Toneko MNOAY
YacTh PECHOHIICHTOB
TTOCUMT
3. OcTaTeca nobele, 26% 26 (69%) oc ana
OtseTvnn 100 MponycTian 0 a pbIHOK 1 cyaebHan HEOOXOOMMBIM  pa3-
BnacTb BUTHE apoutpaxka ad

CKO 2KTH (=10
ppekTipy hoc B Poccuu B ero

30I0pOBOM  TTOHHUMAa-
HuM. [Tpu 3TOM eme 26% ONMPOIIEHHBIX MOJIArakoT,
YTO JOJDKHBI CYIIECTBOBATH JItoOble ad hoc — BHe 3a-
BUCHMMOCTHU OT «OKpacku». TakuMm oOpa3zoM, oOliee
KOJINYECTBO CTOPOHHUMKOB ad hoc B Haleil ctpaHe
B COBOKYITHOCTM cocTaBuiio 95%. 1ludpsl BeIpasu-
TEJIbHO TOBOPSIT 00 OTHOIIEHWU COOOIIECTBA K WMH-
ctutyTy ad hoc.

byneM HamesiTbes, 4TO MHCTUTYT apouTpaxka ad
hoc Oynmer u manbie pa3BuBaTbes B Poccum B ero
MpaBUILHOM, 310pOBOM (hopmate. PaBHO Kak u TO,
YTO MPOBEAECHHBIN (POPYM CTaHET OTIPAaBHOMN TOY-
KO M peryJsipHOi TUIOLIAAKON MIsT OOCYKACHUS
aKTyaJIbHbIX MpPOOJeM, BO3HUKAWOIIUX B JaHHOM
cepe.

Jltoboe 3aBepIlieHUe OMHOTO — 3TO BCETAa Havajo
Japyroro. MulI moJjiaraem, 4To apOUTpax Kak sIBIeHUE
HecTaTMYHOe OyIeT pa3BUBAThCs U Aaiiblie. Bompoc
JIUIIIb, B KAKOM BEKTOPE.

Kak n3BectHO, nctopus nukandHa. M1 Mbl Bepum,
YTO HApaOOTKMW W OMBIT HAIEro BPEMEHU COCIy-
XKaT J00pyIo CAy:K0y MoApacTalolIUM MOKOJIEHUSIM
IOpPUCTOB.

muHaeTed B 202 pemenngx (PKC — B 142). 3a 2017
ronm ad hoc ymommHazcgd apOUTpPaKHBIMHU CydaMH
JUIIb B 129 cyneOHBIX MOCTAaHOBICHUSX, a 3a 2016
roa — B 69. Hapacraroiast TeHICHLIMS OYEBUIHA.

ITpu aTOM 00IlIEE KOAMYECTBO A€/, CBSI3aHHBIX
C BbIIAaYeil MCIIOJHUTEILHBIX JIMCTOB Ha PEIICHUS
TpEeTEeNCKUX CyIoB M ¢ nX oTMeHoi1, B 2018 rogy —
2575 1 1293 cooTBeTcTBeHHO. M3 HMX, HampuMep, B
ApObutpaxkHoM cyae ropoga MocKBbl paCCMOTPEHO
668. Ho roBoput in JaHHas IMHAMUKA O TOM, YTO
3KC-TPETEHCKOE COOOIIECTBO IEPEeKOUeBaIo IIOX
¢nar ad hoc?

IIyreM HecmOXHBIX apu(PMEeTUIECKUX MOICUETOB
JIETKO IIPUIATH K BEIBOAY O TOM, YTO ITOAABJISIOLICE
YHCJIO COCTABJISIIOT MHbBIE Jej1a, He CBSI3aHHBIE C ap-
ourpaxeM ad hoc. MoOXHO 3aKITIOYNTH, 9YTO OCHOB-
HBIM JIeBHALIMOHHBIM OTIOJIOCKOM CYIIECTBYIOIIEH
apouTpaxxHoit peopMBI IBISeTCS Kak pa3 He ad
hoc. B Gonblneli CTeIeHU UM CTajl «apOUTpaxK BUE-
pamHero mHS». CIUIONIb U PSAOM B apOUTpaXKHEIC
CyIObl IIOCTYHAIOT JIejia, PacCMOTPEHHBIE (SIKOOKI)
3KC-TPETEHCKUMM CyJaMH B IIEpHOI aKKypat mo 1
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PETJIAMEHT FOHCUTPAJI -
CTAPEMLLIMHA B MUPE APBUTPAXKHbIX

PETJTAMEHTOB AD HOC

MNnba Huknudpopos?,
YyNpaBAsoLWMIA NapTHEP
«Eropos, INyrmHckumi,
AdaHacbeB 1 NapTHEPbI»,
CaHkT-leTepbypr

! AnBokar, mpernonaBaTesIb OPUINIEC-
koro ¢akynprera CIIOIY. IlpuHu-
MaJ yJyacTHe B AeSITeIbHOCTH paboueit
TPYIIIBI IO TIOATOTOBKE TIEPECMO-
tpeHHoro Pernmamenta FOHCUTPAJL
B KauecTBe HaOmomatens ot IBA
(MexmyHapoIHOI acCoUMaluu 0py-
cTtoB). AnBokarckoe Oiopo «Eropos,
ITyrunckuii, AdaHacbeB U apTHEPHI»
— 1opunuieckast hbrupma, ImpencTaBiisi-
folllasi MHTepechl OM3Heca B CTpaHax
osiBiIero CCCP. B matepuane usio-
XeHBbl COOCTBEHHBIC B3IJISIABI aBTOPA,
KOTOPBIE MOTYT HE COBITAfaTh C IMO3M-
1IMeii O0pO U eTo aTBOKATOB.

AHOHC

B nocnenHee BpeMs B oTe4eCTBEHHOM apOUTPaXKHOM
CcoobOLLEeCTBE aKTMBHO 3aroBopu/in 06 apbutparke ad
hoc - Kak B cBA3M C noc/ieAHMMM MONpaBKaMu B 3aKO-
HoOOAaTeNbCTBE, TaK U U3-3a HEACHOCTU cyabbbl ad hoc
B Poccum B uenom. Yto e Takoe ad hoc - Hey»kenn
3TO AeNCTBUTENbHO cyn, 6e3 npaBun? Het, npaBuna
Yy «3[XOKOB» €CTb. Hy>KHO HanmOMHUTb, YTO Ba)KHEN-
UMM rNobanbHbIM JOKYMEHTOM, periaMeHTUpYto-
WKMM aeatenbHocTb apbuTpaken ad hoc, sBnseTtcs
ApbutpaxkHbin pernameHt HOHCUTPAJI. MHorune
JOroBOpbl O 3allUTEe KaNUTaJIOB/IOXKEHUN MexXay
Poccuen n ctpaHamu ganbHero 3apybexkbs npeano-

NaraloT pacCMOTPEHME CMOPOB MEXKJY UHBECTOPOM
N MPUHUMAIOLLLMM FOCYAapCTBOM, a paBHO [0roBapu-
BaOLLIUMUCSA CTOPOHAMM MO AaHHbIM MpaBU/IaM.

cUsIX paboyeil rpymIibl MO MOATOTOBKE HOBOM pemakiuu Apou-
TpaxkHoro pernamenta OHCHUTPAJIL, u3BecTHOI HbIHE Kak Ie-
pecMotpeHHbIl Pernament 2010 rona.

MHTepecHo, 4TO IT0 COBOKYITHOMY KoandecTBy aej Pernament FOH-
CUTPAI ucnoab3yercs yale, YeM J100ble OTAEILHO B3SIThIe ITpaBujia
WHCTUTYLIMOHAILHOTO apOUTpaxka, XOTs M CYIIEeCTBYET Kak Obl B TEHM.
IMonarato, OTCYTCTBUE TPUBSIZKU K OINpeAeJeHHOMY apOUTpaKHOMY
WHCTUTYTY MPUBOIUT K TOMY, YTO UMMIIK 3TOTO MHCTPYMEHTA TIPOU-
IPBIBaeT B CPaBHEHUU C €ro MPaKTUIECKUM 3HaueHrueM. YToObl ybe-
JIUAThCS, oOpaTUMcs K McTopuun PerilaMeHTa U MCCIeI0BaHUSIM O CTa-
TUCTHKE €TI0 UCTIOJIb30BaAHUS.

NcTtopus Pernamenta KOHCUTPAI

Ilonoxenuss ApourpaxkHoro perinameHra KOHCHUTPAJL (Komwmccrm
OOH no npaBy MexXIyHapOOHOM ToproBiu, www.uncitral.org) 1976 rona

B KoH1e 2000-x romoB MHe J0BEJOCh MPUHUMATh y4acTue B cec-
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MOXHO CYMTAaTh CaMbIMU TOIMYJISIPHBIMM TTPaBUIaMU
TpeTelCKOoro pa3dupareybcTBa B Mupe. M3HauanbHas
Bepcusi PermameHTa — HOJTOXUTETb MEXIyHApOMI-
HOTO apOuTpaxka; 3TOT MHCTPYMEHT CIY>XWJ TPaKTH-
YECKU EIMHCTBEHHBIM W3BECTHBIM MCTOYHUKOM JUISI
npoueccoB ad hoc mouTH UenbIx 35 €T, A0 IPUHSITUS
ero HoBol penakiuy B 2010 roxy. PertaMeHT mmpoko
TPUMEHSIETCST M ceiiuac — B CITydasix, Korjaa pa3oupa-
TEJBLCTBA TIPOMCXOMIAT U3 «CTapbiX» KOHTpakToB. Mc-
TOJIL3YETCS OH M JIJIs1 MHBECTUIIMOHHOTO apOMTpaxka
— apOuTpaKHbIe OTOBOPKM C OTCHUIKOM K PernameHTy
MOXHO HaliTH B MEXKTIPAaBUTEILCTBEHHBIX COTJIAIIIEHN -
SIX O TIOOLLIPEHUHM U 3alIUTEe KaruTalIoBIoXeHui. Oco-
OEHHO YacTo MPUOETAIOT K 3TOMY MEXaHU3MY JIJISI pa3-
pelleHrsT KOMMEPUYECKHX CITIOPOB B KPYIHBIX UH(Pa-
CTPYKTYPHBIX ITPOEKTaX, KOHIIECCUOHHBIX COTTIAIICHU -
SIX U TTIOMOOHBIX HaYMHaHUsIX. HacKosbKo mmpoko?

OOpatumca K craructuke. OKOJIO TIOJIOBU-
HBI e, Tpoxonsiux 4depe3 [locTostHHyO Tajna-
Ty Tpeterickoro cyaa B I'aare (Permanent Court of
Arbitration) — MeXIpaBUTEIbCTBEHHYIO OpraHu3a-
1110, HaxosIytocs B 'aare ¥ BBITOJHSIONIYIO 11O
yMoJ9aHMI0 (PYHKIIMIO Ha3HAYEHUST KOMIIETEHTHO-
ro opraHa o PernameHTy, — 3TO MUHBECTUIIMOHHBIE
criopsr!. O630p 200 KpYITHEHIITNX MPOLIECCOB MEXK-
JIYHApOJIHOTO apOuTpaxa’ MO3BOJISICT YCTAaHOBUTD,
YTO MO MOMYJISIPHOCTU 3TU NMpaBuiia ad hoc He ycTy-
MaloT perjiaMeHTaM BEAYIIMX MOCTOSIHHO JEMCTBY-
JOIIUX apOUTPaXKHBIX MHCTUTYTOB Mupa. PermaMmeHT
MPUMEHSETCS TIOYTH B YETBEPTH MAaCIITaOHBIX pa3-
OMpaTeIbCTB B 000MX CEKTOpax apOUTpaxKa, Oymydn
CTOJIb ke TronyJsapeH, Kak u Pernmament ICC (Mex-
JQYHApOIHON TOProBOM IMajaThl) MPUMEHUTEIBLHO K
KOMMEpPUYECKUM criopaM, u rporenypa ICSID B un-
BECTULIMOHHOM apOuTpaxe.

MHorue apouTpakHbIe UHCTUTYTHI HE TOJIBKO Be-
OyT pa30upaTesibcTBa MO COOCTBEHHBIM KaHOHaM,

I Cm. mokymenT OOH A/CN.9/665, 1. 47—50.

2 Jlydiivie MPOTHUB JIYULIMX: KPYITHEHIINE TMPOLIECCH B MEXITY-
HapoOIHOM TOPTOBOM apOWTpaxke, NeHCTBYIONTUE JIUIA W HC-
niostautenn // Tpereiickuii cym. — 2006. — Ne 6; 2007. — Ne 1,
2; Hukudopos U. B. XpoHUKM MeXIyHApOIHOTO apOuTpaxa.
Jlydimie mpoTB JIyqIux: payHa Bropoit // TpeTelickuii cy.
— 2008. — Ne 4—6; Goldhaber M. D. Arbitration Scorecard //
American Lawyer Focus Europe. 2009, July 01. B 3Tux 0630-
pax paccMaTpHMBAIOTCS lieJla B MEKIYHAPOIHOM KOMMeEpYe-
CKOM 1 MHBECTULIMOHHOM apOUTpaxe, B KOTOPBIX 1IeHa UCKa
npesbiaeT cootBeTcTBeHHO 200 1 100 MiIH A0JUT.
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HO U TIpeAiaraloT aiMUHUCTPATUBHYIO MOAIEPXKKY
npouecca no mnpaswiam FOHCUTPAJL. boinbiue
TOTO, TOT TEKCT UCMOJb3YETCSl B KaueCTBE OPUEH-
THpa WX OTIIPABHON TOYKM JJIsI COCTABICHUS «/10-
MAaIllHUX» PETJIAMEHTOB — TIPaBUJ apOUTPaKHOTO
pa3oMpaTeNbCTBa MOCTOSTHHO JCHCTBYIOIIMX apOu-
TPaXXHBIX yupexaeHuil. Tak, HampuMep, 3TOT T0KY-
MEHT TOCTYXUJ 00pa3loM aasa MexXayHapoIHOTo
apOMTpaXKHOTO perylaMeHTa MeXXaIyHapoIHOTO 1IeH-
TpaIo yperyanupoBaHuio KoHGaukToB (International
Center for Dispute Resolution, ICDR)?, koTopblit
BIIepBbIe ObLT cocTaBjieH B 1986 romy.

dBositoumnsa PernamMeHTa

ITpaxkTrka MexnyHapogHOTO apOuTpaka He CTOUT Ha
MecTe. Pa3BuBaeTcs 3aKOHOIATEILCTBO B 9TOM cde-
pe, TIOSBJISTIOTCSI HOBBIE MEXXAYHAPOMTHEIE COIIallle-
HUS U TPaHC(HOPMUPYIOTCS KJIACCUIECKUE ITOIXOIBL.
Eiie B 2006 romy 6b110 pelieHo, uto PernmamenT 1976
rojga HyXIaeTcs B MOAEPHU3ALIMU B CBSI3U C M3ME-
HEHUSIMH, KOTOpEIe TTpon3onnin 3a 30 JIeT B IIpaBe u
MpakTUKe MEeXIyHapOIHOro apouTpaxka (B 4aCTHO-
CTH, B JOKYMEHTE CJICIOBAJIO OTPa3UTh MCIIOJIH30Ba-
HUE 3JIEKTPOHHBIX CPEACTB CBsA3M). Llenbio peBu3nmu
CTajI0 MOBHIIIEHHUE TIpoliecCyaTbHON 3(D(EKTUBHO-
CTH, TIPX 3TOM M3HAYAIbHYIO CTPYKTYpPY TEKCTa, eTo
KOHIISIIIMIO ¥ CTWJIb U3JIOXKECHUS CIMTAIH 1LIEJIECO0-
Opa3HbIM COXpaHUTb. [TpOEKT Mpollies TpU UTEHUS U
TIIPUHSIT OKOHYATeJIbHBIN BUA B peBpaie 2010 roma.
25 mionst 2010 roza Ha ceccuu B Hpio-Mopke FOH-
CHUTPAJI yrBepmnma mepecMOTpeHHBIN Permamenr,
KOTOpPBIM BCTynuiI B cuiy ¢ 15 aBrycra*. «Crapbie»
apouTpaxu OyayT IPOXOAMTh MO JOKyMeHTy 1976
roga. Eciau ccpuika Ha PernaMeHT BKIIIoYeHa B apOu-

3 ICDR co3zmaH 1oz 3ruaoii AMEpUKAHCKOM accoLMaliiy ap-
outpaxa (CIJA) 1 BbINoOJHSIET (GYHKIIMU €€ MEXIYHAPOI-
HOro apouTpaxHoro opraHa. B ciyuyae eciu apOouTpaxkHas
OroBOpKa BO BHEIIHESKOHOMUYECKOM KOHTpaKTe Iperyc-
MaTpUBaeT pa3pellieHue cropa Mo npaBuiaM AMepUKaHCKON
accouMalMu apouTpaxa, Takoe pa3dupaTes]bCTBO Iepena-
erca LleHTpy 1o ero MexmyHapoOAHOMY perjaMeHTy; co0-
CTBEHHO MpaBuja apOuTpaxa AMEpMKaHCKOI accollualuu
apOuTpaxa pacCUYMTaHbl Ha MPUMEHEHME MPU PACCMOTPEHU U
BHYTPEHHMUX CITIOPOB.

* AYTEHTHYHBI PYCCKMII TEKCT MOXHO HAWTH Ha caiite op-
raHU3alluM 10 cchbuike http://www.uncitral.org/pdf/russian/
texts/arbitration/arb-rules-revised/arb-rules-revised-r.pdf.
Tam ke 1oCTyHbI BEpCUM Ha aHTJIMACKOM U APYTUX SI3bIKAX.
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TpaXXHOE ComIallleHue, 3aKIIoYeHHoe rmocie 15 aBry-
cra 2010 roma’, mpearonaraeTcsi IpPUMEHEHUE HOBBIX
npaBuji. PazymeeTcst, CTOpOHBI BCeria MOTYT COIJIaco-
BaTb UCITOJIb30BaHWE KOHKPETHOTO BapraHTa MpaBUJL.

HoBsennbl nepecMoTpeHHoOro
PernamenTa 2010 ropa

BxiioueHsl TMosoXeHMsT Ha ciydaii apOuTpaxa co
MHOXECTBEHHOCTBIO JIMII U COCAVMHEHUS apOUTpax-
HBIX pa3oupateabcTB. OMHAKO HET YKa3aHWil OTHOCH -
TEJIbHO OOBEIMHEHMS TTPOLIECCOB, BOBHUKAIOIINX U3
HECKOJIbKMX B3aMMOCBSI3aHHBIX JOTOBOPOB, Hampu-
Mep Tofpsaa U cyoroapsiia, — TakKol MeXaHW3M TpU
HEeOoOXOIMMOCTH ITPUIIETCS MPOMMCHIBATH B apOUTPaK-
HBIX OrOBOpKaX KaxJoro KoHTpakTa. JlopaboTaHbI
BOITPOCHI TIPEABAPUTEIBLHBIX 00CCIIEUUTENBHBIX MEp.

Kputepun, KOTOpbIMU ClieayeT PyKOBOACTBOBATHCS

TPETeMCKOMY CyIy ITPY BBIHECEHUU MOAOOHBIX Pacro-

PSKEHMIA, YCTaHOBJIEHBI B I1. 3 ¢T. 26 PermamenTa’:

1. oTcyTcTBME TIpeaBapUTEIbHBIX O0CCIIEUUTEb-
HBIX MEp YBEJIMYMBAET PMCK HETaTUBHBIX I10-
CJIEICTBUI, KOTOpbIC HElb3sl aleKBaTHO 3arjia-
JIWTDH ITyTeM TTPUCYKACHUS YOBITKOB;

2. Takue HeraTMBHBIEC ITOCIEACTBMUS OoJjiee CyIle-
CTBEHHBI, 4YeM IIOCJIEACTBUSl HCHPAIIMBAEMBIX
OrpaHUYEHU;

3. CylIlecTByeT pa3yMHass BO3MOXKHOCTb TOTO, YTO
WCTIpallinBapIlas Mepbl CTOPOHA J00bETCS
ycriexa B OTHOIIIEHUY CYIIECTBa TpeOOBaHMUS.
IMepecMoTpeHBl TIpolleAypbl 3aMEHBI BHIOBIBAIO-

1ero apoUTpa UCXos U3 HEOOXOAMMOCTHU CKOpeli-

1Iero Mpoao/LKeHus: Tpoiecca. HoBble mNpaBuiia

MpeayCMaTPUBaIOT 00SI3aHHOCTb OTBETUYMKA TIPEI-

CTaBUTb OTBET Ha MTPOCHOY 00 apOUTpake B TeUCHUE

30 mHei ¢ MOMEHTa ero IMOoJyYeHMUSI.

[To Permamenty 1976 roma miepBoe 3asiBICHHE
OTBETUMKA IO CYIIIECTBY TPeOOBaHUI MOXHO OBLIO
OTTSITUBATh J0 MPEAOCTaBICHUS OT3bIBA HA UCK, TaK
YTO CTOPOHA 3alIUThI Morjia 6e3 yiiepOa s CBO-
el TO3UIIMK He TIPEeANPUHUMATh HUKAKMX 11aroB B

> Kpome ciyuaeB, Korma apOUTpaXHOE COTJIAIIEHUE 3aKITI0-
YEeHO MOCPEACTBOM MpuHATHS mocye 15 aBrycra 2010 roma
MPEJIOKEHHUSI, CACIAHHOTO JIO0 3TOM AaThI.

¢ HckmodyeHue MpencTaBisieT MprUKka3 o6 00ecriedeHun Co-
XPaHHOCTH JT0Ka3aTeIbCTB, KOTOPHBIM, KaK MpaBUJIO, HE Tpe-
OyeT MOKa3bIBaHUS STUX DJIEMEHTOB.

AHOHC

TPETEMCKOM pa3doMpaTebCTBE 10 TeX IMOp, MOKa 3TO
BBITOJHO, — MHOIJA MecSllaMy — OCTaBJIsAs MCTIA
B HEBEJICHMMU OTHOCUTEIHHO CBOETO OTHOIICHUS K
000CHOBAaHHOCTH 3asIBJIEHHBIX TPEeOOBAaHUI M JIM-
1masi ero BO3MOXHOCTHU THIATEJbHO IPOpaboTaTh
KOHTPapTyMEHTHI.

Lenblit psin HOBOBBEAGHUI KacaeTcsl MpolLeccy-
aJbHBIX TapaHTUM A CTOPOH, MPUYEM OHU OpPH-
EHTUPOBAaHbI HE TOJBKO Ha IPEBEHIINIO 3JI0YIO-
TpeOJeHUI caMUX CTOPOH, HO M Ha TpeaoTBpalle-
HUe 0e30TBETCTBEHHBIX MM KOPBICTHBIX TEUCTBUI
apoutpoB. [eiicTButenbHO, B mporecce ad hoc
CTOPOHBI OKa3bIBAIOTCSI 3aJOXXHUKAMU apOUTPOB,
KOTOpbIE MMEIOT TPaKTUYEeCKM HEOTpaHUYEHHYIO
CBOOOMYy B OpraHu3alM TMpOLEAypbl M pelleHUU
BOIIPOCOB COOCTBEHHOT'O BO3HATPAXKICHUS.

[MpunoxeHns K TOKYMEHTY cofepxKat (pakyiabTa-
THUBHBIE TIOJIOXKEHUS: TUTTOBYIO apOUTPaXKHYIO Oro-
BOPKY U TUTIOBOE 3asiBJICHHE O OECIPUCTPACTHOCTU
apOUTPOB.

Br160Op NpUMEeHUMOro MaTepUaJbHOTO TpaBa U
MpolieccyalibHbIC acTIeKThl HOBOM peaakiuu Perna-
meHTa OHCHUTPAJI

IMoaxon, mpuHSTHIM B HOBOM pemakuuu Perma-
MEHTa, aeT COCTaBy apOUTPOB CBOOOLY B BOIIPOCE
ornpeneeHus TPUMEHUMOTIO TTpaBa — KaK MaTepH-
aJbHBIX, TaK U MpolieccyanbHbiXx HOpM. [loymoxe-
HUe, yCTaHOBJIEHHOE B IT. 1 HOBO# pegakLuu cT. 357,
110 CYTH, TIPEACTABIISIET COO0I 0COOYIO KOJUTU3UOH -
HYI0 HOpMY?® JUTsl BBIOOpa MaTeprallbHOTO TIpaBa.

Crates 35. Ilpumenumoe mpaBo, «JIpyKecKue MO-
CpeIHMKH»

ApOuTpaxkHbIil Cyd MpUMEHSIeT HOPMbI TIpaBa, Ko-
TOpPbIE CTOPOHBI COIJIACOBAJIM KaK ITOIJICXKAIINE
MPUMEHEHUIO IIPY PEIICHUM CIIopa II0 CYIIEeCTBY.
IIpu oTcyTCTBUM TaKOIro COIJIacUsl CTOPOH apOu-

7 Bpibopy mpaBa ObUTa mocBsieHa cr. 33 Permamenra 1976
roja.

8 Takoit moaxon cornacyercs ¢ 'K P®: «OcobeHHOCTH onpe-
NeJICHWsI TIpaBa, MoyIeXKallero MpUMeHeHUI0 MeXITyHapOI-
HBIM KOMMEPUYECKUM apOUTpaskeM, YCTaHABIMBAIOTCS 3aKO-
HOM O MEXIyHapOIHOM KOMMeEpUYecKoM apouTpaxe» (1. 1
cT. 1186 «OnpeneneHue mpasa, MOIIEKAIIETO MPUMEHEHHIO
K TpaXIaHCKO-TIPABOBBIM OTHOIIEHUSIM C YJacTHUEM WHO-
CTPaHHBIX JIUI WJIM TPaXkIaHCKO-TIPABOBBIM OTHOIIICHUSIM,
OCJIOXKHEHHBIM WHBIM MHOCTPAaHHBIM 3JIEMEHTOM> ).
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TPaXXHBIN CyI MPUMEHSIET MpaBo, KOTOPOE OH CO-
YTET YMECTHBIM.

ApOWUTpakHBIN CyI BBIHOCUT peIlleHUWE B Kaye-
CTBE «IPYXECKOTO TOCPEeIHUKa» WIM €X aequo et
bono JuIllL B TOM Cilydae, €CIM CTOPOHBI IMPSIMO
YIIOJIHOMOYMJIN apOMTPakKHBIN Cy/ Ha 3TO.

Bo Bcex ciyuasix apOUTpaxkKHBIN Cyl TPUHUMAET
peleHre B COOTBETCTBUU C YCJIIOBUSIMM JIOTOBOPA,
MPU HAJIMYUU TAKOBOTO, U C YYETOM JIIOOBIX TOPIo-
BBIX 00BIYAEB, TPUMEHNMbIX K JaHHOU CIAeIKe.

B mepBom mpennoxeHun M. 1 CIOBO «IpaBoO»
OBLIO 3aMEHEHO Ha «HOPMBI MpaBa». DTa HE3HAUYM-
TebHasl, Ka3ajaoch Obl, MOAUGUKAIIUSA HECEeT TJIy-
OOKYI0 CMBICJIOBYIO HAarpy3Ky M OTKpPBIBaeT AOPOTY
JUTSI IPUMEHEHUS HEeHAIIMOHAJIBHOM CUCTEMBI ITpaBa
(lex mercatoria u 1.1.). K Kareropuu «HopM IpaBa»
MOTYT OBITh OTHECEHBI MOJIEIbHBIE 3aKOHBI (HAITPH -
mep, monenbHbIii 'K CHI'), mpoeKThl HallMOHAIb-
HBIX HOpPMaTHUBHBIX aKTOB U T.1. B tuTeparype B Ka-
YyecTBe MprMepa BIOOpa HOPM TTpaBa yIIOMUHAETCSI
MOAYMHEHNUE TPaB U 0053aHHOCTEH MO0 KOHTPAKTY,
MEXIYHapOIHOMY COTJlalleHUi0 (KOHBEHIIMM, J10-
TOBOpY), KOTOpOE ellle He paTuGUUUPOBAHO JIUOO
He BCTYIIWJIO B CUJTy, M JaXe padoyuM BapuaHTaM
(TIpoekTaM) TaKUX JOKYMEHTOB.

Y4YacTHUKY BHEIIHETOPIrOBOTO 000pOTa 4YacTo
WCTIONIB3YIOT 3Ty BO3MOXHOCTb JIJ151 BLIOOpA B Kave-
CTBE 00513aTeJIbCTBEHHOI'O CTaTyTa He MO3UTUBHOTO
MpaBa Kakoro-jnbo MoJMTUIECKOro 00pa3oBaHMS,
a lex mercatoria — TpaHCHALMOHAJBHOTO OOBIYHO-
TO0 TOPrOBOTO IIpaBa, TO €CThb JCIOBBIX OObIYAEB U
OOBIKHOBEHU I MEXITyHApPOAHOK TOPTOBIU B YMCTOM
BUJIC WJIM HETOCYAapCTBEHHBIX CBOJIOB MPABUJI, TEK-
CTOB, COOPHUKOB, KOMITUJIMPYIOIIMNX IOPUINIECKYIO
MPaKTHUKy BHEIITHETOPTOBOTO 000POTAa.

[IpennoxkeHne NOMyCTUThL BHIHECEHUE PELICHUS B
OTPBIBE OT HALIMOHATBLHOTO 3aKOHOAATEIbCTBA, PY-
KOBOJICTBYSICh OOIIIMMU MIPUHIIMITIAMU MpaBa, 4yacT-
HBIMU KoauuKauusiMu, 6e3 ocoboil Ha TO TOrOBO-
PEHHOCTH CTOPOH, HE HAIILIO MOAACPKKH B XOJIE pe-
Bu3uu PernameHra. B oTcyTcTBUE BOJIEU3BABICHUS
CTOPOH T10 BOIIPOCY MaTe€pUaIbHOTO CTaTyTa apOu-
Tpax 00s13aH M30paTh «MpaBo» (TO €CTh OOPATUTh-
cd K KOHKPETHOMY HallMOHAJbHOMY 3aKOHY), a He
KaKue-T1M00 MHBIC ICTOUHUKW®.

° Tlaparpadsr 107—109 nokymenta OOH A/CN.9/641.
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OnmHako 1 B 3ToM 4YacTu PeriamMeHT Bce Xe ObLT
MOJIEpPHU3NPOBaH, TOIYCTUB MPSIMO BLIOOpP IpaBa
(direct choice of law; voie directe). ITpemyoxeHue co-
XpaHUThb KJIaCCHMYECKUI moaxoa mpaBui 1976 roxa,
TO €CTh BMEHUTH apOUTpaM 00SI3aHHOCTH BCETIa BhI-
OMpaTh 3aKOH TPaAUIIMOHHBIM IIYTEM, Yepe3 KOJIII-
3MOHHbIE HOPMBI, He Haluio moaaepxku'’. Tpeteii-
CKUi1 Cyl MOXET HEIOCpPeJICTBEHHO OOpaTUThCI K
MPaBOMOPSIKY, KOTOPBI B CHITy HanbOoJee TECHOU
CBSI3Y C CYIIIECTBOM CITOpa MJIM MHBIX OOCTOSITEIBECTB
OyzmeT HamjIeXKalluM IPUMEHUTENIBHO K KOHKPETHO-
MY IIPaBOOTHOIIECHHUIO. DTO OTHOCUTCS KaK K MaTe-
pUATBHBIM, TaK M K IpolecCyalbHBIM HopMaM. B
pellleHNN HeT HeOOXOOUMOCTH CCHIJIAThCS Ha HOP-
MBI KOJUIM3MOHHOTO IIpaBa, 0OOCHOBEIBATh BHIOOD
MOCETHUX B KAYeCTBE MPEIBAPUTEILHOTO BOIIPOCa.
Cgoli BBIOOp, OTHAKO, ITYCTh IaXe U «IIPSIMOi», ap-
OWTpPHI BCeTa TOKHBI apTyMEHTUPOBATh.

Yto KacaeTcsi METOMOB BEACHUS TPETEMCKOTO
pa3dMpareabCTBa, TAKUX KaK MOPSIAOK MCCIea0Ba-
HUS J0Ka3aTeNIbCTB WIM aKTUBHOCTH apOMTPOB KakK
KOOPIMHATOPOB Tpoliecca, To B PermameHTte oHu
MPONMCAaHBI JINIIL YacTUYHO. [1oaToMy Ha craguu
n3nanus I[lponeccyanbHoro mpukasa Ne 1 (ompe-
JeneHus1 popmaTta pazdouparesbCcTBa) YMECTHO J10-
TOJIHUTH €T0 CCHUIKAaMM Ha CTaHAZapTHHIC TOKYMEH-
THl — KOAM(UKALNY JTYYIIUX TPAKTUK, TaAKME Kak
[Mpaxckue mpaBwia'!. Camu mpaBuiia He Tpeasia-
raloT CTaHOAPTHBIX (pa3 Ijisg BKIIOYEHUSI B apOU-
TpaxkKHbIe OTOBOPKU, aKT O ITOJJTHOMOYMSIX apOUTPOB
(terms of reference) u nmpukasbl TpeTelickKoro cyaa.
Taxkas 3agaya noctasjiaeHa Ha Oynyiuee. Ha crapte, B
MepPUOoA MAJIOTHOTO IIPUMEHEHMST aBTOP 3TUX CTPOK
MPEIJIOXKUI CICTYIONTYI0 (hOPMYITY.

10 TeHe3uc 3TOro MpreMa OOBSICHSIETCS TEM, YTO, B OTJIUYLE OT
roCyJapCTBEHHBIX CYIOB, apOUTPhl B MEXIYHAPOIHBIX CIO-
pax 3a4acTyi0 He UMeEIOT Tol MmpuBsa3Ku K lex fori (Oyab TO
MpaBo MecTa apOuTpaxa WK MecTa HaXOXACHUS apOUTpax-
HOTO MHCTUTYTA), KOTOpas MO3BoJIMIa Obl OJHO3HAYHO OMpe-
JIeJIUTh HALIMOHAIBHYIO CUCTEMY MEXAYHAPOJHOTO YaCTHOTO
MnpaBa, U3 KOTOPOW OHM JOJKHBI 3aMMCTBOBATh KOJUIM3U-
OHHbIe HOPMBI. TO ecTh caM BBIOOP KOJUTMBMOHHOW HOPMBI
TpedyeT MPUMEHEHMS KOJUTM3BMOHHOW HOPMBI — a Kakoii? Ee
(KOJUTMBMOHHOE MpPaBUJIO, TMOJOXEHHOE B OCHOBY BbIOOpa
KOJIJTM3MOHHOM HOPMBI) TOXE HaJ0 KaK-TO YCTaHOBUTH. [1o-
JlydaeTcsl 3aMKHYTBhIA Kpyr. MeTon mpsiMoro BbiOopa IpaBa
MO3BOJISIET U3 HETO BBIMTH.

' TlompoGHee cM.: Arbitration.ru. — 2018. — Ne 4; caiiT, ToCBsI-
meHHbI [Tpaxckum npasuiaam: www.praguerules.com.
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AHOHC

CTOpOHbI, HaMepeHHble NpubernyThb K NpaBu-
NaM, MOTYT BK/KOUYUTb B apbUTpParkHyto oro-
BOPKY Takue ¢pasbl.

The Parties who intend to rely on Prague rules
in the proceedings are advised to include the
following language in the arbitration clause.

[Apbumpaxc / pazbupamesnbcmeo / caywaHus
/ hpedocmassieHUe 0oKyMeHmos / ceudemesu
U 3kchepmeoi] 6yayT NpOBOAUTLCA B COOTBET-
ctBumn c lNpaBmnammn apPpeKTUBHOM opraHmu3a-
LMK NpoLiecca B MeXKAyHapoAaHOM apbuTpa-
»ke (Mpaykckne npasBuaa), AENCTBYHOLWLMMM Ha
naTy [>mozo coznaweHusi / the commencement

Jns BKNHOYEHMS B J,0rOBOP

of the arbitration].

The [arbitration] / [evidentiary proceedings /
hearings / document production / witness testi-
mony etc.*] shall be conducted according to the
relevant provisions of the Continental ‘Rules on
the efficient conduct of proceedings in inter-
national arbitration’ Rules on Evidence (Prague
Rules) as current on the date of [this agreement
/ the commencement of the arbitration].

byaywee PernameHTa
FOHCUTPAN

Crenyer 3aKJIIOYUTh, YTO APOUTPAXKHBIN periaMeHT
IOHCHUTPAJI MOXHO 10 mpaBy CUMTATh OMHUM U3
CaMBbIX yIaYHbIX YACTHO-ITPABOBBIX MTHCTPYMEHTOB B
cepe anbTepHATUBHOTO pa3pellieHUs CIIOPOB.

Het comHenuii, uto PernmameHT OyaeT CyliecTBO-
BaTb 10 TeX IOp, MOKa CyIIeCcTByeT apoutpax ad
hoc, — u pa3BuBarbcsa BMecTe ¢ HUM. Ceituac sKc-
MEePTHOE COOOINEeCTBO paboTaeT Haa CMEXKHBIMU
npoektamMu. Ilonm srumori FOHCHUTPAJI cerogus
JENCTBYIOT COOTBETCTBYIOIIME PAO0OYME TPYITITHI (CM.

BPE3KY).

Cosnanue PernmameHTra 3aBeplilieHO, OQHAKO Ha
MOJX0/le HOBBIE CBSI3aHHBIE C HUM IPOEKTHI. Pe-
KOMEH/IyI0 BaM BKJIIOYMTHCS B MHTEPECHBIN, IOY-
YUTEIBHBIA U XUBOW Tpolecc padboThl HaJ HUMHU,
HampuMmep OOpaTUBILIMChL B ApOUTpaxHyO Acco-
muannio (PAA)'2. PAA nmMmeer ctatyc Habiomaress
npu FOHCHUTPAIJI, uto 1o3BoJIsIeT ee ujieHaM CTaTh
JeneraTaMyd Ha CECCUM paboueil Tpymiibl Wi ILie-
HapHOM 3acelaHuN KOMUCCHUU.

12" TIpurnameHHble MEXIYHAPOIHBIE HEIPABUTEIbCTBEHHBIE
OopraHu3aly MOTYT TMpUCYTCcTBOBaTh Ha ceccussx KOHCH-
TPAJI B xauecTBe HabdOAaTEIel U U3/IaraTb CBOM MHEHUSI
10 BOITPOCaM, B KOTOPBIX OHU 00JIafaloT KOMITETEHIIUE UTH
MEXIYHAPOIHBIM OITBITOM.

Pa6ouyas rpynna Il - ¢ 2000 roga no HacT. Bp.
Ap6uTpaxk 1 cornacuTesibHas npoueaypa
Pa3paboTka AOKyMeHTa, Kacatolerocs npu-
BEAEHMS B MWCMOJIHEHUE MEXKAYHapPOAHbIX
KOMMEpPYECKMX MMPOBbLIX COMJIALLIEHMI, A0-
CTUTHYTbIX B paMKaxX COM/1acuTesIbHOM Mpo-
uenypb! (cBoero poga Hbto-Mopkckas KoH-
BEHUMS O MeAMaLMOHHbIX COMMaLLEHUN).
MTorom mosKHbl CTaTb MPOEKT MOMpaBoOK K
TunoBomy 3akoHy FHOHCUTPAJ1 o mexay-
HapoOAHON KOMMEPYECKOM COrlacUTENIbHOM
npoueaype (TMNoBOI 3aKOH O COr/lacUTEb-
HoW npoueaype, nan TUNoBOI 3aKOH) 1 NPo-
KT MeXAyHapoaHON KOHBEHLIUMN.

Pabouas rpynna lll - ¢ 2017 ropa no HacT. Bp.
PedopmupoBaHne cuctembl yperyivpoBa-
HUS CMOPOB MeXAOy MHBECTOpPaMM MU rocy-
bapcTBamMu

3ajaum 3Ton paboyen rpynnbl — aHa/IM3 cy-
LLECTBYHOLLLEA MPaKTUKM U NpO6sIEM MHBE-
CTULIMOHHOIO apbuTpa)ka, a TaKXKe, ecau
rpynna npuaeT K 3aK/HYEHUO O Liesecoo-
OpasHoCcTM pedopMbl, pa3paboTKka Noaxoas-
WMX pelleHnn. [na panbHeEMLero paccmo-
TPEeHUs1 NpencTaB/ieHbl elle ABE CMEXXHble
TeMbl B 06/1aCTK apbuTparka:

- PYKOBOACTBO OTHOCUTE/IbHO Mapasifiesb-
HbIX pa3bMpaTeNbCTB;

— HOPMbI 3TUKM A1 apObUTPOB.
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ETOPOB
AJIBOKATCKOE | IIYTMHCKM

BIOPO | AGAHACBEB MRS | poanachrn
Y TIAPTHEPH

MOCKBA CAHKT-METEPBYPT BALIWMHITOH JIOH[OH

Ap6utpaxHblit Pernament OHCUTPAI 2010 ropa
Pa6ouas TeTpaab

Agtop: Unbs Hukndhopos (Poccus)
[arta ny6nukauun: sHeapb 2015

ApbutpaxHbiii pernameHt KHHCUTPAJT MOXHO cyuTaTh CambIMU NOMYASPHbI-
MU MpaBunamMu TPETeckoro pasémparenbcrea B Mupe. Vi3HavanbHas Bepcus
PernameHTa - CBOEro pofa [0NroXnTeNb: LWMPOKO NPUMEHSNCS LieNbIX TPU-
uatb natb net! PernameHT MCnonb3yetcs Kak (popmar WHBECTULMOHHOMO
WUnbs Hukndhopos apouTpaxXa, TaK 1 paspeLleHns KOMMEpPYEeCKUX CropoB TPeTEMCKUM CyaoM.
ynpassiowt napTHep MHorue apbuTpaXKHble MHCTUTYTbI, HapAay C AAMUHUCTPUPOBaHNEM pa3bupa-
AB «Eropos, MyruHcKui, TeNbCTB N0 COOCTBEHHbIM NpaBwiam, NpeafaratoT NoAAepKy npouecca no

Adbanacbes v napTHepbl>, npasunam UNICITRAL.
npenoaasarenb CaHKT-

MeTepyprexoro rocyaap- OKONO MOMOBMHbI 1611, TPOXOAALMX Yepes3 TOCTOSIHHYIO Manary TpeTeiickoro

CTBEHHOTO yH/BEPCATET cyna B laare (Permanent Court of Arbitration) (MMTC), MeXnpaBuTeNbCTBEH-
HY0 OpraHi3aLyio, HAXOAALLYIOCA B [aare 1 BbIMOMHAIOLLYIO N0 YMOMYaHNI0
(YHKLMIO Ha3HAYeHUs KOMMETEHTHOTO OpraHa no PernameHty, ABnsoTcs
MHBECTULMOHHBIMM apOUTPKAMM.

lMpu BCeil CBOEN 3HAYMMOCTI PernameHT He 0CBELLIEH NOAPOOHO B 0TEYECTBEHHON NuTepaType. BocnonHuTb
3T0T Npo6en 1 Npu3BaHa AaHHas nyoeankKaums.

B n3paHuu npeacTasneHbl NOCTaTeRHbIE MATepUanbl K HEaBHO NepecMoTpeHHoMY ApbutpaxxHomy Perna-
meHTy FOHCUTPAI 2010 ropa. Mybnukaums npeanaraeT YHWKanbHbI B3rNsA Ha NPoLecc NOAroToBKM
PernameHTa, KOTOPbIA NPONNBAET CBET HA €r0 TONKOBAHWE U NPUMEHEHHE.

Wwww.epam.ru
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OcHOBY TeKCTa COCTaBNAOT MaTepuanbl AUCKYCCUIA B X0Ae pa3paboTku Perna-
MeHTa. HarnsgHo BbINOSIHEHHbIA CPABHUTENbHLIA aHANNU3 NepecMOTPEHHOr0
PernamenTa B pegakuuu 2010 roga ¢ opurnHanbHbiMm lMpasunamu 1976 ropa
M03BONAET KOHTPACTHO BbISIBUTb CYTb HOBOBBEEHUIA U MX LIENb.

Yuratenb cmoxer
npocneauTb, Kak
U3MEHANCA TEKCT U
CTPyKTYpa Pernamenta
Ha3Banue «Pa6oyas TeTpagb» He cnyyaiiHo. [10apa3ymeBaeTcs, YT0 3T0 M3aa- B npouecce ero

HUe OyaeT NPeAcTaBNATb COGOM PaBbOYMA UHCTPYMEHT, KOTOPbIA BCEraa nog NOArOTOBKH

PYKOW Y Yy4aCTHUKOB npouecca. [PUMEHUTENBHO K KOXAO0M CTaTbe Mpesycmo-

TPEHbI NONIA 19 3aMeTOK/3anunceil — Tak Bbl MoXeTe co3AaTh CBOW YHUKANbHbIA KOMMEHTapPWIA, 0TPaXatoLLui
Baww onbIT 1 Habnropenns, Kak ans ce6s U4YHO, TaK 1 AN uUpMbl, OpraHnu3aumu, B KOTOPoil paboTaeTe.

TonkoBaHue Kaxpow cTatbu PernameHta packpbiTo B aBTOPCKOM
NOAPOGHYH0 MHAIOPMALMIO 0 KommeHTapun V1.B. Hukndoposa, KoTopbiil W3BECTEH B MEXAYHapOAHOM
NPOMCXOXEHHM KAKIOTO U3 apOUTPaXHOM COOOLLECTBE KaK MEXAYHApOAHbIA apbuTtp W ONbITHbIA
NONOXEHMI, 2 TAKKE UCKYLLEHHBII topucT-npakTuk. OT nepBoro nuLa aBTop NepesLaeT N4HbIA
npefycMaTpUBaeT CCbINKM Ha OrbIT Y4acTNA B Ceccusix paboyer rpynnbl N0 NOAroTOBKE HOBOW pefaak-
oChMLNanbHYI0 JOKYMEHTaLMI0 uumn ApbutpaxHoro PernamexTa.

My6nukauma BknoYaeT

3nech Bbl Takxe HaiipeTe 06CyXeHNEe HOBEJIJ1, OCTABLUMXCA 32 pamKamu
OKOHYaTeNbHOro TEKCTA, U PasMbILLIEHMS O CMOPHBIX BONPOCAX 1 OCHOBHbIX NPOB/IEMAX, HAMEPEHHO UCKIHO-
YeHHbIX 13 TeKcTa Pernamena.

[uHaMmn4HbIA XapakTep NpakTUKU MexayHapogHoro apéutpaxa npegnonaraet co60M, YTO NpakTuka npume-
HeHus PernameHTa Haxo4auTcs B NOCTOAHHOM PasBUTUN, TaKUM 06pa3oM, W 3Ta KHUra LOMKHA ObITb XUBbIM,
Pa3BnBAKOLLIMMCA NHCTPYMEHTOM NPAKTKKaA.

Agnsokartckoe 6opo «Eropos, MyruHcknia, AdbaHacbes U NapTHePbI» ABNAETCA KPYMHELen opuanieckon

thupmoit CHI ¢ ocomucamu B Poccun, YkpauHe, benapycn 1 accoLummpoBaHHbIMu oducamu B Benuko6putasum
1 CLLA.

OcHoBaHHoe B 1993 rofly btopo 0ka3bIBaET NOMHbIA CNEKTP KPUANYECKUX YCIYT HALMOHaNbHOMY U MHOCTPaH-
HOMY 6U3HECY, OpraHam rocyapCTBEHHON BNACTW, MEXAYHAPOLHbLIM OpraHn3aumam 1 (PUHAHCOBBLIM MHCTUTY-
Tam Ha Bcen Tepputopumn CHI.

3akasbl Ha KHUTY «ApouTpaxHbid Pernament KOHCUTPAN 2010 ropa. Pa6oyas TeTpaab» NPUHAMAIOTCA NO
e-mail: books @epam.ru u no chakcy +7 (812) 322-96-82.

Knuru Akapemuu Ab «Eropos, Myrunckui, AdjaHacbes U napTHepbl»:

Apxunos [1.A. Pacnpegenenue 40roBopHbIX PUCKOB B rPXXAAHCKOM Npase. IKOHOMIKO-NPaBoBoe nccnefosaqne. — M.: Craryt, 2012. - 112 ¢.
http://www.estatut.ru/book/653/

KommeHTapum K apbuTpaxkHbIM pernameHTam BefyLmx apbuTpaxHbIX MHCTUTYTOB / NOA pef. Puxapaa Xnyna. — CM6.: AHO «Pepakuns
XKypHana Tpeteinckuit cya»; M.: indpotponuk Megua, 2012. — 464 c.
http://www.epam.ru/publications/view/kommentarii-k-arbitrazhnym-reglamentam-vedushchyh-institutov

MexayHapoaHblit KoMMepHeckuit apbutpax: Y4e6Huk / nog pes. B.A. Mycuna, 0.10. Cksopuosa. — CM6.: AHO «Pepakums xypHana TpeTeii-
ckui cya»; M.: Mkchotponuk Meaua, 2012. — 496 c. http://www.epam.ru/rus/publications/view/mezhdunarodni-kommercheskii-arbitrazh

AHOHC HOBbIX 3[aHMUIA:

JNykaw Knae, 11.B.Huknchopos
« Tunosble 40roBopbI CTPOUTENLHOrO Noapaaa MexayHapogHoii thegepauvn MHXeHepoB-KoHcynbTauToB FIDIC
lpakTnka npuMeHeHUs TUNOBbIX (DOPM «YCNOBMIA KOHTPAKTA Ha COOPYXKEHNEe 06bEKTOB rPaX/AaHCKOro CTPOUTENBCTBA» W UX UCMONb30BAHNS B
MHMPACTPYKTYPHbIX NPOEKTax B cTpaHax BoctoyHoi EBponbl n Poccuu, TMNOBOW (hopMbl «YCNOBUSA KOHTPaKTa Ha NOCTaBKY 000pYAOBaHNS,
NPOEKTUPOBAHIE W CTPOUTENLCTBO ANA 3NIEKTPOMEXAHYECKMX U MYCKOBbIX PAGOT>, a TAKXKE aCMeKTbl TUNOBOI (DOPMbI «YCNOBUS KOHTPaKTa ANs
npoekToB TMna VMG (MHXMHWUPUHT, NOCTaBKW, CTPOUTENLCTBO)». BCe TpU TMMOBbIE (HOPMbI B aKTyanbHOM pedakumun 6yayT BKKOYEHbI B KHATY B
KayecTBe NPUNOXKEHNIA.

www.epam.ru
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O EBPOTMENCKOW
APBENTPAXXHOW MPYMME
MEXXOYHAPOOHOW
TOPrOBOWM NANATHI

HacTosIee BpeMs cyliecTBoBaHue EBporneiickoit apouTpaskHoOM
rpyrnbel MTIT (ICC) saBasgercs ooHUM U3 (HaKTOPOB, CIOCOO-
CTBYIOIIMX PA3BUTUIO MEXIYHAPOTHOTO KOMMEPYECKOTo apou-
Tpaxa B pernoHajbHOM MaciiuTade. CBOMM MOSIBIEHUEM U TIOCTCIY-
IOIIEH esITeIbHOCTBIO OHa 00s13aHa TpuHsATHIO B 1961 rogy EBpomneii-
CKOIf KOHBEHIIMU O BHEITHETOPTOBOM apOUTpaxke, KOTOpasi B HbIHEIII -
HUX YCJIOBUSIX MHOTIA HE3aCTy>KEHHO OKa3blBaeTCsl B 3a0BEHNHM, KOTIa
aHAJIM3UPYETCsS] COBPEMEHHBIN MEXITyHAPOIHO-TIPAaBOBOIM PEXUM ap-
OUTpakHOTO pa3dMpaTebCTBa.
B mocieBoeHHBINI MCTOPUYECKUIT TMEpUOMI, KOTOPBIA O3HAMEHO-
BaJicsl GecIpelieIeHTHBIM POCTOM MEXAyHapoIHoil Toprosiu, EBpo-

A. C. Komapos, nelickasg akoHomuuyeckass komuccusi OOH (EDK OOH) npuHumana
A. 10. H., npodeccop SHEPTUYHbIE MEPHI B 00JIACTU CO3AaHUsI OJIarONMPUSITHBIX YCTOBUM 1715
Bcepoccuiickon pa3BUTUS SKOHOMUYECKOIO COTPYIHUYECTBA MEXIY eBpOIeHCKU-
aKaJleMun BHELLHEN MU cTpaHaMu B KOHTeKcTe Bocrok — 3aman. Takoe cOTpyaHUYECTBO
TOpProB/sn JIOJIKHO OBLIO OBITH BaXKHBIM (paKTOPOM, 00ECeYNBaIOILIMM MUPHOE

COCYIIIECTBOBAaHME TOCYIAapPCTB, OTHOCUBIIMXCS K Pa3IMUYHBIM OOIIIe-
CTBEHHO-3KOHOMUYECKUM CUCTEMAaM B YCJIOBUSIX XOJOIHOM BOMHBI.

Cpenu cpeAcTB TOCTMKEHMST yKa3aHHOM 1IeJM BakHasl poJib ObLIa
OTBe/IeHa pa3padOTKe MPOEKTOB MEXKIyHAPOIHO-TTPABOBBIX JOKYMEH-
TOB PETMOHAJIBHOTO XapaKTepa, HalpaBJIeHHBIX Ha CO31aH1Ee B3aMO-
MPUEeMJIEMOTO MPABOBOTO pexXMMa BHEIIHETOPIOBBIX CAEJOK, KOTO-
pble MOTJIM 3aKJII09YaThCsl MEXIY 3allaHOeBpOINEUCKUMU hupMaMu 1
BHEITHETOPTOBBIMUA OpPTraHU3alsIMU, CYIIECTBOBABIIMMU B CTpaHax,
OTHOCSIIUXCSA K COLIMATUCTUIECKOMY JIareplo.

OmHUM 13 TaKKUX MEPOTIPUATHIA U CTajla pa3paboTKa BBIICYTIOMSIHY-
Toii KOHBEHIIMM O BHEUTHETOProBOoM apomTpaxe. [IpoeKT KOHBEHIIMU
OBLT TIOATOTOBJIEH B JOBOJIbBHO KOPOTKUI CPOK CIIeLIMAIbHON pabodeit
IPYIIION MO BOMpOcaM apOMTpaxa, YUPEKACHHOM ITOJ PYKOBOACTBOM
Komwureta o passuthio BHelrHeit Toproem EOK OOH. B ampene 1961
roja B 2KeHeBe COCTOSUIOCH CIeIMaTbHOE COBEIIIAHUE YTIOJTHOMOYEHHBIX
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MpencTaBUTesICi, B KOTOPOM IIPUHSIIM yYacTre Mpe-
craBuTesn Oosiee 20 eBpOIEMCKUX CTpaH, a TakKXke
MEXXIyHApOIHBIX HEMPaBUTEIbCTBEHHBIX OpraHM3a-
LM, BKIIoYass MexXayHapoIHYyI0 TOPToBYyIO Tajarty.
21 anpens 1961 roma KOHBEHILMS ObLIa OTKPhITA IS
TTOAMUCAHUSI.

OpaHolt U3 IJIaBHBIX Liejiei JaHHOTO MPOeKTa ObLIO
co37aHKe IIPABOBOTO PETYJIMPOBAHUS, KOTOPOE MOT-
JIo ObI crocoOcTBOBaTh 3((EKTUBHOMY paspeliie-
HUWIO BHEIITHETOPTOBBIX CITOPOB, IPUHUMAsI BO BHH-
MaHUe yBeJIMUYEeHUE 00bEMOB MEXIYHAPOIHOM TOp-
TOBJIM Ha €BPOINENCKOM KOHTUHEHTe. BaxHbIM 00-
CTOSITEJILCTBOM OBLIO TO, YTO B 3TOT UCTOPUUCCKUI
nepuoi cTpaHbl EBponbl ObUIM pa3aesieHbl Ha Ba
MPOTUBOITOJIOXHBIX JIarepsi: C OMTHOM CTOPOHBI ObLIU
cTpaHbl 3aragHoil EBpombl, rae rocrnoacTtBoBajia
KaluTaJucTUYecKasi 3KOHOMUKA, a C IpYroil — Boc-
TouHoeBponelickue ctpadbl 1 CCCP, roe neiicTBo-
BaJla CoLIMaIMCTUYEeCKas 9KOHOMUYeCcKas cucTema.

TpaguuMOHHBIE CpENCTBa pa3pelieHus] KO-
HOMUYECKMX CIIOPOB, KOTOpPBIC CYIIECTBOBAaIU B
CTpaHax, MPUHAUICKABIINX K pa3HbIM CHCTEMaM,
WMEJIN Cepbe3HbIEe pas3indus, Kak mo ¢dopme, Tak
W TIO CYIIECTBY. DTO OOCTOSITEIbCTBO, O€3YCIOBHO,
MPEACTABIAIO CYIIECTBEHHOE MPETSITCTBYE TIPU CO-

AHAJIUTUKA

IJIACOBAaHWM BOIIPOCOB, OTHOCUBIIMXCSI K TTOPSIIKY
pa3pelieHrsT BO3MOXHBIX CIIOPOB M3 BHELTHETOPIO-
BBIX CIIEJIOK, AOIOJHSBILEECS K TOMY Xe TeM, YTO
B COLIMAJIUCTUYECKUX CTpaHaX BHEIITHSS TOPTOBIIS
BeJlach Ha OCHOBE roCyJapCTBEHHO MOHOIIOIMH.
ApOWTpaKHBIN TIOPSIIOK PAacCMOTPEHUST TaKWX
CIIOPOB, OOECIeUMBAIOIINI JOCTUKEHUE MAaKCH-
MaJIbHOM CTETIEHU IMPOLIECCYATbHON HEUTPAIILHOCTH,
ObUI MpY3HAH ¢ 00eUX CTOPOH HanboJiee aneKBaTHBIM
U 3(PHEKTUBHBIM CITOCOOOM pa3pelleHMsT CIIOPOB,
KOTOpPbIE MOIJIM OOBEKTUBHO BO3HUKATh B XOIE OCYy-
IIECTBJICHNST BHEITHETOPTOBBIX CBSI3EM MEXIY Mpe-
MPUATASIMA, HAXOAUBIINMUCS B CTpaHax, IIpUHAIJIe-
JKaBIIMX K Pa3JIMIHBIM COIMATEHO-3KOHOMUYECKIM
dopmarusaM. OgHako B TOT MepUOJ BpeMEHU Cylle-
CTBOBAJIO €Ille OJHO OOCTOSITEILCTBO, KOTOpPOE Clie-
JIOBAJIO YYMTBIBATh IPU BBIPAOOTKE Mep, HEOOXOmM-
MBIX JJI51 YCIEUIHOTO UCIOJIb30BAHUM 3TOT0 CIlocoba
pa3pelieHrs] BHEITHETOPTroBLIX cOpoB. B commanu-
CTUYECKMX CTpaHax apOUTpax (TpeTeHCKUii cya) He
ObUT pPaCIPOCTPAaHEHHBIM CPEACTBOM pa3pelleHUs
CITIOPOB 1 ObLJT HE YPeryJIMpoBaH B HEOOXOAMMOIA cTe-
MeHU, YTO, €CTECTBEHHO, MOIJIO TAKXKe OCJIOXKHUTH
NpUMeHEeHNEe apOUTPaKHOTO TOpsiAKa pa3pelieHust
BHEIIIHETOPIOBBIX CIIOPOB, KOTOPbIE MOIJIM paccMa-
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TPUBAThCS B IOPUCAUKIIUSAX BOCTOUHOEBPOMEHCKMX
ctpaH. [TockoNbKY C MPUHATUEM KOHBEHILIUM TaKOe
pa3BUTHE COOBITHIT MOTYYasIo peaabHYIO NEPCIEKTHU -
BY, HEOOXOMMO, YTOOBI KOHBEHIIUS BKJIIOYajia HOP-
MaTVBHbBIC TTOJIOXKEHUS, YIUTHIBAIOIINE 3TU aCTIEKTHI
MPaBOBOTO peXX1Ma BHEIITHETOPTOBOM IeATETbHOCTH,
CYIIECTBOBABILIETO B COIMAIMCTUYECKMX CTPaHAaX.

B cuny ykazaHHBIX OOCTOSITEILCTB OJHMM U3
IJIABHBIX MOJIOXXKEHUI KOHBEHIIMU CTaJIO PETYJIMPO-
BaHVE OpPTraHU3allMy W OCYIIECTBJIECHMUS apOUTpaXK-
HOTO TIpoliecca, TAe OMHUM U3 BaxKHEMIIIMX BOMPO-
COB IBJIsIeTCS (hOPMUPOBAHUE apOUTPAKHOTO CyJa.
OCHOBHOE BHUMAaHME TIPU 3TOM OBLIO yIEJIeHO pe-
LLIEHUIO TIP0O06JIeM, 00YCITOBIEHHBIX OTCYTCTBUEM He-
00XOIMMOTO OIbITa Y YYaCTHUKOB BHEIITHETOPTOBBIX
ornepaluii: BO3HMKaJla OMaCHOCTh, YTO CONEpXKaHUe
COTJIaCOBAaHHBIX MU apOUTPAXKHBIX OTOBOPOK MOT-
JIO TIPUOOPECTH MATOJIOTUYECKUIT XapaKTep, TO €CTh
TaKue JOTOBOPEHHOCTU HE MOIJIM OBITH pealibHO
WUCTIoJIHeHBbI. TakKe BIIOJHE 4YacThIMU OBLIM CITy-
yay, KOTJa CTOPOHBI, 3aKJIIOUMBIIME COTJIAIIEHUE
00 apbuTpaxke, TeM He MeHee He MOIJIM JOCTUYb CO-
IJIAIIEeHMS IO KOHKPETHBIM BOMPOCaM OpraHu3aluu
apOMTpaXkKHOTO TIpoliecca, YTO TakXkKe HYXKIajJoch B
peryJMpoBaHUM, KOTOPOE UCKITIOYAJIO OBl OJIOKUPO-
BaHUVE peaau3aly apoOUTPaXkKHOTO COTJIallIeHUS.

IMpexycMOTpeHHBIN KOHBEHIIME MeXaHU3M, Ha-
CKOJIbKO 3TO OBLJIO BO3MOXHO B CJIOXKMBIIUXCS YC-
JIOBUSIX MEXXTOCYTapCTBEHHBIX OTHOIIEHUI, OTpaXKkas
cOalaHCUPOBAHHBI KOMIIPOMUCC B KOHTEKCTE OT-
HoieHuit Boctok — 3aman. JI1d mpuBeaeHUs B A€ii-
CTBUE 3TOTO MeXaHW3Ma KOHBEHIIMs OTBOAWIA pe-
IIAIOIIYIO POJIb TOPTOBBIM MajlaTaM CTPaH-YYaCTHMII.
B mpuioxeHnn K KOHBEHUMM OBUI JaH TepeYeHb
HaIlMOHAJIBHBIX TOPTOBBIX MaJaT, HA KOTOPbIE ObLIH
BO3JIOXKEHBI (DYHKIIMHU, CBSI3aHHBIC C OpraHu3aleil u
MpOBeIeHNEeM apOMTPaXKHOTO Tpollecca B KpUTUYE-
CKUX CUTYallMsX, KOTJa UCIIOJHEHNE apOUTPaKHOTO
COTIallIEHMs OKa3bIBAJIOCH IOj1 yrpo3oii. [To 3ampocy
3aMHTEPECOBAHHON CTOPOHBI PYKOBOJSIINE OPTaHbI
TOPrOBOM TajaThl CTPaHbI, IJe HAXOAWIACh Ipyrasi
CTOPOHA, MOJDKHBI OBbLIU TIPUHSATH MEPHI ISl pa3pe-
LIEeHMS TIPOOJIEM, CBA3aHHBIX C OpraHu3alueii apou-
TPa’KHOTO Pa30MpaTe/IbCTBA, BO3HUKABIIUX B CUITY
neeKTOB apOUTPaKHBIX OTOBOPOK, BKJIIOUEHHBIX BO
BHEIIIHETOPTOBbIE KOHTPAKTHI, WM B CIydasix, Koraa
CTOpOHAM HE yAaBaJIOCh AOCTUYbL COIIACHUS TIO BO-
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npocaM, pellieHhe KOTOPhIX ObUIO HEOOXOIUMO IS
peanu3any apOUTPaKHbBIX COTIAIIEHMIA.

BaxXHBIM 3JIeMEHTOM 3TOr0 MeXaHU3Ma ObIJIO TaK-
ke (pyHkuroHnposaHue CrielMalbHOrO KOMMTETA,
KOTOPBIIA JOJDKEH OBUI M30MpPAaThCSl KaKOble YeThI-
pe rozma, 1 Tmpoleaypa ero (popMupoBaHuUs AETaTbLHO
perIaMeHTHPOBAJIACh B MPUIOXKEHNM K KOHBEHIIVU.
MexayHapoaHasl TOproBas Tajara He ObLIa MpsSMbIM
YYaCTHUKOM JaHHOTO IIpoliecca, HO OHa OKa3ajlach
KOCBEHHO BOBJICUeHHOI B Hero. BeIOophl Tipencena-
TEJIsI ¥ ABYX ITOCTOSTHHBIX UIeHOB CrelMabHOTO KO-
MMWTETA OCYILIECTRIISIMCH Ha MAapUTETHBIX Havanax. C
OITHOI CTOPOHBI — TOPTOBBIMU ITTAjIaTaMU CTpaH, I
CYIIECTBYIOT HallMOHAJIbHBIE KOMMTETHI MekmyHa-
POIHOI TOPTOBOI MaJIaThl, TO €CTh B TOT IIEPUOI Bpe-
MEHHU, KaK TpaBWJIo, 3araaHoeBporieiickux ctpaH. C
JIPYTOii — TOPTOBBIMU MajlaTaMM, TAE OTCYTCTBOBAIN
HaIlMOHAJIBHbIE KOMUTETH MeXKIyHapoIaHON TOpro-
BOU TTajIaThl, KOTOPbIE Ha TOT MOMEHT BKJTIOYAJIA BOC-
ToyHoeBporeiickue ctpadsl 1 CCCP. becripucTpact-
Hoe GyHKuMoHupoBaHue CrelualbHOTO KOMUTETa
JTOJKHA ObLTa 00€CTIEYUTh POTALIVS ITPY N30paHUM €TO
npeacenaress. Kak npaBuio, coBeliaHus MpeacTaBy-
TeJieil COOTBETCTBYIOIIMX TOPTOBBIX MajiaT UCTIONb30-
BaJIMCh JIS1 BLIOOPOB Mpescenaress 1 wieHoB Crieny-
aJIbHOTO KOMUTETA OT COOTBETCTBYIOIIMX IPYIIIN CTPaH.

B 11estoM mpeaycMOTpeHHBIM KOHBEHIIMEH Mexa-
HU3M OpTaHW3allMd U IIPpOBeJeHUs apOUTPaKHOTO
pa3oupaTeabcTBa 3aMeHsI co00il HeoOXOIUMOCTh
JUISL CTOPOH, 3aKJIIOYMBIIMX apOMTpaXkKHOE corjia-
1IeHue, 00palaThcs MPY BO3HUKHOBEHUY MTPO0JIeM
MO0 WCITOJTHEHUIO apOMTPaXHBIX COTJalleHUil 3a
MOIAEPXKKOM K CyaeOHBIM OpTaHaM, KOTOPBIE OOBIU-
HO BHITIOJTHSITIA COOTBETCTBYIOIINE IESUCTBUS B CO-
OTBETCTBUU C HALIMOHAJIBHBIM 3aKOHOAATEILCTBOM,
periaMeHTUPYIOLIUMM apOUTpaxkHoe pazduparesib-
CTBO B COOTBETCTBYIOILIEM IOCyIapCTRBe.

Cnenmyer OTMETUTD, UTO MPEIyCMOTPEHHBIN KOH-
BEHIIMEN OOBOJBHO CIOXHBIA MEXaHU3M, IEUCTBO-
BaBIIMIA B OTHOILIEHWM OPTaHMU3ALIMA M OCYIECT-
BJIEHUST apOUTPAKHOTO Mpoliecca, B OCHOBHOM ObLI
HamnpasJIieH Ha MPEeoA0JeHUE TPYIHOCTEN, KOTOPBIE
MOTYT BO3HUKATh, KOTJa JCUCTBUS B TTIOIIEPKKY ap-
OUTpaXHOTO pa3dMpaTebCTBa JOJLKHBI Ipearpu-
HUMaThC Ha TEPPUTOPMM BOCTOYHOEBPONEHCKUX
CTpaH, TAe cyaeOHbIe OpraHbl IS 9TUX LieJel TTpaK-
TUYECKU HE UCIIOJIb30BAINCD.
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B a1011 CBSI3M HEOOXOAMMO YITOMSIHYTb, UTO 17 IeKa-
opst 1962 rona mon srunoii CoBeta EBpoITb ObLTO TIpH-
HSITO COmIallieHUe OTHOCUTEIBHO NpUMeHeHrs EBpo-
MENCKO KOHBEHLIMM O BHEILIHETOPTOBOM apOUTpaxKe.
B cooTBeTcTBUM C 3TOI1 KOHBEHIIMEN OBLTO MPU3HAHO
Heo0s3aTe/IbHBIM TIPYMEHEHVE TIPaBUJ, PETYINPO-
BaBIIMX MEXaHM3M OpraHM3allMM U OCYIICCTBICHUS
apOMTPaKHOTO TIpoliecca, MPeayCMOTPEHHBIN B KOH-
BEHIIMM, B CJTy4asix, KOrJa BCE CTOPOHBI apOUTPaKHO-
IO pa3dupaTebCTBa ObUIU U3 CTPaH, B KOTOPBIX CYIIE-
CTBOBaJIM HALMOHAJIbHBIE KOMUTETHI MeXmyHapom-
HOI1 TOProBoi MajaThl, TO €CTh U3 CTpaH 3araja.

locynapcTBa, yyacTBoBaBIlIMe B pa3pabOTKe KOH-
BEHIIMU, OTAaBaJd ce0e OTYET B TOM, YTO €€ MprMe-
HeHUe, TIo KpaifHel Mepe Ha HayaJIbHOM 3Tarie, OyaeT
COMPSIKEHO C U3BECTHBIMU TPYAHOCTSIMU B CUJTY Ce-
PBE3HBIX MTOJIUTUKO-IKOHOMWYECKIX Pa3TNUMii MEX-
Oy KalmuTaJUCTUUECKMMU W COLMATUCTUYECKUMU
cTpaHamu. Pe3yiabTaToM OBLIO TO, YTO OHM 103a00-
TUIMCh TAKXKE O CO3MAHWUU JOTIOTHUTEIbHBIX TIPEATO-
CBUJIOK, HaJIMYMe KOTOPHIX MOIJIO ObI CITIOCOOCTBOBATD
YCIICITHOM pean3alliM TOJIOKEHU KOHBEHLIUU, a
BMECTE C TEM U TOJOXUTEIBHO BIMSITH HA pa3BUTHE
MEXXIyHapOJIHOM TOPTroBiv. B 3aKkmounTebHbIN akT
CIIELMANTbHOTO COBEIIAHUS TIpeACTaBUTENIEH, YIIOJI-
HOMOUYEHHBIX pa3paboTaTth U ToanucaTh EBporieii-
CKYI0 KOHBEHIIMIO O BHEIIHETOPrOBOM apOUTpaxe,
Obl1a BKJIIOYEHA PEKOMEH/AlMS TOPTOBBIM IMajaram
CTpaH-y4aCTHUI] KOHCYJBTUPOBATHCS MEXIy CcOoOOoi
T10 TIOBOJY Mep, KOTOPBIE MOTYT OBbITh ITOJIE3HBIMU IS
MpYMEHEHMSI KOHBEHIIMM U Pa3BUTHS apOUTpaxa.

Takum 06pa3oM, MOSIBUIACh BO3MOXHOCTh CO3-
JaHUSI CBOEOOpPa3HOTO KOHCYJIbTATUBHOIO MeXa-
HU3Ma, KOTOPBIN MpeXe Bcero ObLT HAaMpaBiIeH Ha
obecrieueHre HAJIEXKAIero coOMI0AeHNSI KOHBEH-
LIMY B CTpaHax-y4aCTHUIAX U Pa3BUTUE MEXIyHa-
POIHOTO KOMMEPYECKOTO apOuTpaXxa B OTAEJbHBIX
€BpPOINENCKMX CTpaHax. DTo, 0e3yCIOBHO, MMEJO
00JIbIIIOE TTIO3UTUBHOE BIMSIHUE JJISI CTpaH, B KOTO-
PBIX BHEIITHETOPTOBBII apOUTpaK Kak ¢ TOYKM 3pe-
HUS TIPABOBOTO PETYJIMPOBAHMS, TaK W TMPAKTUKU
€ro TMIPUMEHEHMST HaXOaUJICS ellle B Mpoliecce CTa-
HOBJIEHUSI, YTO B U3BECTHOM Mepe ObLIIO XapaKTepHO
JUTSI BOCTOYHOEBPOITEMCKUX CTPaH.

B coBemanugx mo BoIlpocaM BHEIIHETOPIOBO-
ro apouTpaxa, MpeayCMOTPEHHBIX MPU MPUHITUU
KOHBEHIIMU, OT TOPTOBBIX ajlaT BOCTOUHOEBPOTIEH -
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CKUX CTpaH B OCHOBHOM CTaJii IPUHMUMATh y4acTue
MpeACTaBUTEIN CYIIECTBOBABIIMX MPU 3TUX T1ajia-
Tax apOUTPaKHBIX MHCTUTYTOB, PACCMATPUBAIOIIIAX
BHENIHETOPTOBLIE cropbl. C Ipyroii CTOPOHHKI B CO-
BeIIAHWSIX TIPUHUMAJIN y4acTHe 3araaHble clielma-
JIUCTHI 110 MEXTYHAPOAHOMY apOUTpaxy, MpeacTaB-
JIABIIME HE TOJBKO COOTBETCTBYIOIIME TOPTOBBLIE
MmajiaThl, HO ¥ TTpodheCcCUOHaTbHbBIE KPYTH, CBSI3aH-
HbIE C MPAKTUKOM MEXIYHAPOIHOTO apOUTpaxa.

B nmanbHe#eM Takve peryjsspHO MPOBOIMBIIN-
€csl COBEIIaHMSl CIIELUATCTOB TI0 MEXAYHAPOIHO-
My apbutpaxy u3 3amagHoii U BocrouHoii EBpo-
MBI CTaJlM paccCMaTpUBaThCSl B KayeCTBE 3acelaHusI
MEXIYHApOAHOI TPYMIbl CIELUAJINCTOB IO MEX-
JQYHApOTHOMY apOWTpaxy, TOJYy4YMBIIEH Ha3BaHUE
«ApbutpaxHasa rpynna Bocrok — 3anam». MHbIMM
coBaMU, ObljIa cO3/aHa TUToNIaaKa, Tae MpeacTaBU-
TEJIM pa3HBIX eBPOMEICKUX CTpaH, y4aCTBOBABIIIME B
MPaKTUIECKOM OCYILECTBICHUU apOMTpaxka, IoJy-
YUJIM BO3MOXXHOCTD Ha PETYJISIPHOI OCHOBE HE TOJTb-
KO 00CYyXIaTh BOIIPOCHI, CBA3aHHBIC C IPUMEHEHUEM
EBporneiickoii KOHBEHIIMM O BHELTHETOPTOBOM ap-
ouTpaxe, HO U OOMEHUBATLCS MHMOPMaLIME Mo ak-
TyaJIbHBIM BOITPOCAM 3aKOHOJATEJILCTBA U TTPAKTUKHU
BHEIITHETOPrOBOIO apOMTpaXka B CBOMX CTpaHax.

B nipotiecce opranuzanyy ¥ IpOBEACHUS 3TUX KOH-
CYJIETATUBHBIX COBEILIaHWI KOOPAMHALIMOHHBIE (DYHK-
1IMM CO CTOPOHBI 3arnaaa NpuHsIa Ha cedbss MexayHa-
poaHasi TOProBasi rajara B JIMLIE PyKOBoACTBa Mexiy-
HapOAHOTr0 apOMTPaKHOTO CyAa, AEMCTBYIOIIETO TpU
Heli. 3acegaHusI TPYIIBI CTaIA JOCTATOYHO PETY/ISIPHO
TPOBOIUTHCS MOMEPEMEHHO JIM00 B MeXXIyHapoTHOI
ToproBoii nanate B ITapuke, 1100 1Mo oyepeau B CTO-
JIMLIAX TOCYIApCTB COLMAIMCTMYECKOTO Jjiarepsi, e
JICICTBOBAJIN BHEIITHETOPTOBBIE ApOUTPaKHbBIE MHCTH -
TYTBI ITPY TOPTOBBIX TajlaTaX 3TUX CTPaH.

B nocnenyronye necsatunetus, ocobeHHo B 1990-¢
TO/bI, TPOU3OIILIN CEPhe3HbIE U3MEHEHUS B TIOJIUTH -
YECKOM KJIMMaTe KakK B IJI00aJbHOM, TaK U B PETHO-
HaJIbHOM MaclTabe, KOTOphle TaAKXKe OKa3aau BIMS-
HME Ha pa3BUTHE MEXIYHAPOAHOTO KOMMEPUYECKOTO
apoutpaxa. B aToT niepriosn B OOJBIIMHCTBE BOCTOY-
HOEBPOMENCKUX CTpaH ObLIO MPUHSATO 3aKOHOIA-
TEJIbCTBO O MEXAYHApPOAHOM KOMMEPYECKOM apOu-
Tpaxe, KOTOpoe ObLJI0 OCHOBaHO Ha THUITOBOM 3aKo-
He FOHCUTPAIJL. B 3Toi1 cBSI3U NpeAITOChIIKA ISt
MPUMEHEHUsT MEXaHU3MOB, MpPeAyCMOTpeHHbIX EB-
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pPONENCKON KOHBEHIIMEN O BHEITHETOPTOBOM apOm-
Tpaxe, B 3HAUYMTEJIbHON Mepe YTPaTWJIA CBOIO POJIb.
B uyacTHOCTHM, BO MHOTMX BOCTOYHOEBPOMEHCKUX
CTpaHax ObLIM CO3JaHbl HAIlMOHAJbHBIE KOMUTETHI
MexxnyHapoIHOU TOProBO¥i MajaThl, YKPEITWIN CBOE
TIOJIOXKEHNE apOWTpakHbIe WHCTUTYTHI TIPU TOPro-
BBIX MajiaTax 3TUX CTpaH, MoayJynia 6oyiee IMMpoKoe
pa3BUTHE TTPaKTUKA MEXXAYHApOIHOTO apOouTpaka.

B cBs31 ¢ Ha3BaHHBIMU OOCTOSITENILCTBAMU B KPY-
TY Y4aCTHMKOB ApOuTpaxkHoi rpymmsl Boctok — 3a-
nan oOCyXaaucs BOIPOC O MPOAOKEHUM €€ CyIlle-
cTtBoBaHUs. CyIleCTBOBAJIO MHEHUE, YTO KOHBEHIIUS
MPaKTAYECKN YTpauMBaeT CBOE 3HAUYECHUE U TeIepb,
KOrJa Cephe3HOE MPOTHMBOCTOSIHUE MEXIY pa3inud-
HBIMU TpyTIiamMu cTpaH B EBpore yxke MpakTU4ecKu
OTCYTCTBYET, KOHCYJIbTaTUBHBI MEXaHU3M TSI 00e-
CTIEUEHMS NEUCTBUS KOHBEHIIMU, BhIpaKaBIIMIACS B
CYILIECTBOBAaHNM ApOUTpaxkHO rpymnmbsl BocTok —
3anan, He TpeOyeTcsa. OnHaKo BHOJIHE 000CHOBAHHO
NoOeaI0O MHEHUE, YTO, HECMOTPSI Ha TTPOU3OLIEA -
II1ie UI3MEHEHUS B TOJUTUYECKON OOCTaHOBKE, Me-
XaHW3M, KOTOPBIN TO3BOJISIET OOMEHUBATHCS OIIbI-
TOM U MH(pOpPMaIMel Mo BOIpocaM MPaKTUKUA MEX-
TyHapoaHoro apobutpaxka B EBporie, TOJDKeH cylle-
CTBOBaTh B MHTEpECaxX €ro MaJbHEUINEero pa3BUTHS,
TIOCKOJIbKY MEXIYHAPOIHBIA apOUTpaXk U3MEHWICS
KOJIMYECTBEHHO M KauyeCTBEHHO, MOSIBWJINCH HOBBIE
Cepbe3HbIE MPOOJIEMBbI, KOTOPhIE 3aCTy>KUBAIOT 00-
CYXXIEeHUs Ha MeXIyHapogHoM ypoBHe. OmHOBpe-
MEHHO OBUIO MMPUHSATO PElIEHNE O TOM, YTO Ha3BaHUE
rpyniiel «BocTok — 3aman» HeceT Ha cebe OTIeyaToK
XapaKTEpPHOTo UIS MPEaIIeCTBOBABIIETO UCTOpUYE-
CKOTO TIeproia TPOTUBOCTOSIHUS U YK€ HE COOTBET-
CTBYET CJIOXUBILIEMYCSI HA KOHTMHEHTE K TOMY Bpe-
MEHU MOJUTUYECKOMY KJIMMATy, TTO3TOMY OT HETO
cJemyeT oTKa3aThCsd. Tak MOSIBUIOCH COBPEMEHHOE
Ha3BaHMe — EBporneiickast apouTpakHas rpyIa.

s BHEITHETOPTOBBIX apOUTPAXXKHBIX YUpEXKIe-
HU, HaXOAWBIINXCS B BOCTOYHOEBPOIIEHCKMX TO-
CyIapcTBax, COXpaHeHUe nedTeabHocTu EBpomneii-
CKOI apOMTPaKHOU TPYMITBI UMEJIO OCOOBII CMBICI.
C MCYE3HOBEHUEM COLMAIMCTAYECKOTO Jareps,
5KOHOMUYECKOE COTPYIHMYECTBO B KOTOPOM Ha
MPOTSIKEHUN HECKOJBbKMX NECITUIIETUIN OCYIIEeCT-
BJISIJIOCH B paMKaxX MEXIyHapOIHON OpraHW3allvu,
a uMeHHo CoBeTa 5KOHOMUYECKOI B3aUMOTIOMOIIMN
(CBB), Tak:ke UcYe3aIu U MPeANnOChUIKY A5 TOCTO-
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STHHO OCYIIIECTBIISIBIIIETOCS COTPYAHUYECTBA, OOME-
Ha OMBITOM M MH(bOopMaleit MexXny apOUTpaKHbI-
MU LIEHTPaMU MPU TOPTrOBIX MajlaTaX, HaXOAUBIIH-
MUCS Ha TEPPUTOPUM OBIBIINX COLMATUCTUYECKUX
cTpaH. Takoe COTpPYIHMYECTBO BKIIIOYAJIO B CEOs
MPOBENCHNUE PETYISIPHBIX BCTpEY PYKOBOAMUTENEH
BHEIIIHETOPTOBBIX ~ apOMTPaXHBIX  YUPEXKICHUIM,
0OMEH OIBITOM, MH(popMaleil 06 apOuTpaxkHOMI
MPaKTUKE IO pa3pellieHUIO0 BHEITHETOPTOBBIX CIO-
pPOB M JIPYTUX acleKTaX, UMEBIIUX MpaKTUIECKOe
3HAUYECHUE IS UX MESITEIbHOCTH. DTU OTHOILICHUS
pa3BUBAIUCH AOCTATOYHO WHTEHCUBHO Ha IIPOTSI-
>KEHUW JUIMTEIbHOTO BPEMEHU 1 TIPUHOCUIIN OOJIb-
IIIYIO TTOJIB3Y IJII MPAaKTUKKA BHEIITHETOPIOBOTO ap-
OuTpaxa MeXIy BHEIITHETOPTOBBIMU OpraHU3allUs-
MM 3THX CTpaH.

OTMeUeHHBIE BBIIIE OOCTOSTENBCTBA MPUBEIU K
TOMY, YTO HaXOOMBIIKECS B OBIBIIIUX COLIMATUCTH-
YecKMX TocynapcTBax EBpombl BHEITHETOPIOBLIC
apOuTpaXHble yYpeXIeHUs, a Takke BHOBb CO3-
JNaHHBIE apOWUTpaxkHbIe CyAbl B 0O0pa30BaBIIUXCS
nocie pacraga CCCP rocymapcTBax okaszajauch 0e3
KaKoro-jimbo MexaHW3Ma, KOTOPBIA co3gaBasl Obl
BO3MOXHOCTB JIJISI IPOBENECHMS B3aMMHBIX KOHCYJIb-
tanuit. CoBellaHusl B pamkax EBporneiickoit apou-
TpaXKHOW T'PYMIIBI CTAHOBSITCS €AWHCTBEHHBIM CIO-
CcO0OOM JUIST 3TOTO U OTKPBIBAIOT BO3MOXKHOCTH LIS
apOUTpaXXHBIX MHCTUTYTOB OCYIIECTBJISITH COTPYI-
HUYECTBO, 00CYXXIaTh IMTPOOJIEMbl, UMEIOIIIME 3HAUE-
HUE UIS WX JeITeIbHOCTH, a TakKxke 0OMEHUBAThCS
OITBITOM U IPYTOil aKTyaJTbHOW MH(MOpMaIei.

B Hacrosiee Bpemsi EBpormeiickas apouTpax-
Hasl TpyIlmna, B KOTOpOl MPUHUMAIOT yJacTHe Kak
ABTOPUTETHBIE CITEIUAIMCTHI U3 3aMaJHbIX CTpaH,
MPaKTUKYIOIIEe B 0O0JAaCTU MEXIYHApOIHOTO ap-
OuTpaxa, TaK ¥ MPEeACTAaBUTEIM MPAKTUIECKHA BCEX
BHEIIIHETOPTOBBIX apOMTPaKHBIX CYIOB, NEUCTBY-
IOIIMX Ha TEPPUTOPUN €BPOITEHCKOrO KOHTUHEHTA,
SIBJIIETCSI BAXKHBIM (POPYMOM, Tlie 00CYKIAI0TCS aK-
TyaJIbHbIE BOMPOCHI TEKYIIEH MPaKTUKKU MEXAyHa-
pOIHOrO apOouTpaxka, a Takxke TeHACHIIMU €€ pa3BU-
TUS. DTO CO3[AET YCAOBUS i OoJiee TTPO3pavyHOro
W TIpeACKa3yeMOro TOJIOXKEHUS B IaHHOUW cdepe
MEXIyHAapOIHOIO COTPYIHUYECTBA, YTO, O€3yCIIOB-
HO, CIIOCOOCTBYET 0oJiee IIMPOKOMY MPUMEHEHUIO
apouTpaxa I pa3pelieHus MeXXTyHapOIHbBIX KOM-
MepUYECKUX CITOPOB.
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RAA UPCOMING EVENTS

RAA Upcoming events 2019! Save the date!

VIl Russian drinks in Vienna

Date: 15 April 2019

Venue: Vienna, Austria

VI Annual RAA Conference

Date: 25 April 2019

Venue: Moscow, Russia

RAA Conference: Collecting Bad Debts: Throwing

Date: 06 June 2019

Good Money after Bad?

Venue: Moscow, Russia

XI ABA Conference of the Resolution

of the CIS-Related Business Disputes

Date: 17 September 2019

Venue: Moscow, Russia

For more information about participation and sponsorship opportunities please contact Alexandra:

alexandra.brichkovskaya@arbitrations.ru

For more information please follow the link http://arbitrations.ru/en/events/conference/
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McKenzie.

BAKER MCKENZIE RELEASED AN 11TH EDITION OF THE
INTERNATIONAL ARBITRATION YEARBOOK 2017-2018!

The 11th edition of The Baker McKenzie International
. Arbitration Yearbook is now available.

i In this edition, we look at important developments in
arbitration in 45 jurisdictions over the past year, including
the continuing wave of updates to institutional rules, new
The standalone rules for investment arbitration, and revised
Baker McKenzie national laws to support the use of arbitration. We focus in
K‘rtbei:?:ttilg:aYlearbook particular on third party funding in arbitration, surveying the

law and practice on this important topic across the globe.

Click on the link to download the book.

www.globalarbitrationnews.com www.bakermckenzie.com


https://f.datasrvr.com/fr1/018/76508/BakerMcKenzie_IAY_2017-18.pdf
https://globalarbitrationnews.com/
https://www.bakermckenzie.com/en/
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Arbitration.ru

CIS Arbitration Forum

Russia- and ClIS-related International Dispute Resolution

IF LAWFIRM.RU



https://www.bakermckenzie.com/en/locations/emea/russia
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http://www.cisarbitration.com/
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