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B 2018 romy ucnonHunock 60 ner Huio-Mopkckoii
KOHBEHILIMU O MPU3HAHWU U TIPUBEICHUS B UCITOTHE-
HUE UHOCTPAHHBIX apOUTPAKHBIX PEILICHUA.

ApOuTpaxkHasi AccolMalivsi BbIIMYCTUJIA KHHUTY, TO-
CBSIILICHHYIO BOIpOCaM MPU3HAHUSI U MPUBUACHMUS
B MCIIOJJHEHME WHOCTPAHHBIX pEIIeHMI, ocrapuBa-
HUS U UCTTOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pelle-
Huii B Poccuu u crpanax oeiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEHHBIN KOMMEHTApUi K HLIO—VIopK—
CKOl KOHBeHIIMU, EBponeiickoii KOHBEHIIMM O BHEIII-
HetoproBoM apoutpaxke 1961, AIIK, TIK u 3ako-
HY O MEXIyHapOIHOM KOMMEpPUYECKOM apOuTpaxe.
B xHure takke moapoOHO OCBEIIEHBI OCOOEHHOCTH
MPaBOBOTO peryarupoBaHus B crpaHax obiBiero CCCP.

VHUKaIBHONI  OCOOEHHOCTBIO M3JAHUSA  SIBJISIET-
Ccd TIOIPOOHBIN CTATUCTUYECKMIA aHaJIM3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCIapMBaHWU, ITPU3HAHUU
U TIPUBEACHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui1 3a mociegHue 10 JeT.

Teepapiii neperuiet, 1000 ctpanun, Tupax 1000 sk3.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
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OT PEOAKUNI

AOmnTpuii ApTioxoB
Arbitration.ru
[naBHbIN pegakTop e

KOHTEKCTE paclpoCTpaHEHUsI KOPOHABUPYCAa MHOTHE IPYTUE BOIIPOCH OTCTYIW/INA Ha BTOPO IUIaH.

B ToM uucie u TeMa reHaepHOro pa3HooOpa3rs U paBHOIIPaBUs, O KOTOPO Mbl HEU3MEHHO BCITO-

MUHaeM B MeXTyHapOIHBIA XEHCKUIA J€Hb: 3TOT Mpa3IHUK IMOSBUWICS OJlaromapsi KEHIIMHAM,

KOTOpbIe OOPOJIUCH 32 BO3MOKXHOCTh MMETh PaBHBIE TMpaBa ¢ My>XXUMHaMU. TeMa aTa yke JyacTud-
HO MOIHMMAaJIAch B HallleM XypHaJle ¥ 3HauMMa JUTS cepbl TPETeHCKOro pa3orpareabcTBa. Tak, BBICTY-
nasl 1o rMoBoay M30paHus HOBOro cocTaBa coBeta Cyna MexayHapoaHoil ToproBoii nanatel B 2018 roay,
ee npencenatenb Anekcuc Myp oTMeTu: «/JlocTrKeHne MOJTHOTO TeHAepHOTo paBeHCTBa B cocTaBe Cyna
ICC — 3HauuTenbHasl Bexa B MCTOPUN MEXIyHapoaHOro apoutpaxa». B criucok wieHoB Cyma ICC Bo-
v 88 My>XUMH U 88 >keHIIUH. O 4eM 3TO TOBOPUT?

Eite coBceM HemaBHO (C TOUKU 3pEHUSI UCTOPUU) IOPUCTIPYACHIIMS OblIa YMCTO MYXCKOH Tpodec-
cueit. Tak, B V BeKe H. 3. B «30JI0TYIO TIATEPKY» PUMCKHUX IOPHUCTOB, HA KOTOPBIX Pa3peliajioCh CCHIIATHCS
MpU TIOATOTOBKE IOPUINYECKUX 3aKIIOUEHUHN, BXOIWIN TOJbKO MY>XKUMHBL: [lanmunuan, [1aBen, YaenmaH,
MogectuH u Tail. UckimrounTeabHOE TTpaBo MY>KUMH MTPAKTUKOBATh IOPUCIIPYACHIINIO COXPAHSIOCH BIUIOTh
JT0 HOBEWMIIIMX BPEMEH: TTepBOMl XKeHIIMHON EBpormbl, OKOHUMBIIEH opuandecKuii pakynaeret, B 1887 romy
craja BeImyckHUIIa YHUBepcurtera Lopuxa Omunus Kemnua-Crnupu. Co BpeMeHeM elf pa3pelniv YuTaTh
JIEKIIMHU O TIpaBe, HO alBOKATCKUIA CTaTyc DMWINHU MOJYYUTh TaK U HE yAalIoCch. B cBoeM pellieHuu OT TOro
ke 1887 roga BepxoBHbiit cyn [IBeiinapuu pacueHun npeaioxenue Crupy pacnpocTpaHUTh TOrallHee
KOHCTUTYLIMOHHOE TOJIKOBaHUE TTOHSITHSI «I'paxkIaHNH» Ha JIMII JKeHCKOTOo IToJ1a (paboTaTh IOpUCTAMU TOTIA
MOTJIY TOJIBKO TpakKIaHe, TO €CTh MY>KUYMHBI) KaK «OTHOBPEMEHHO HOBOE U JCP3KOEC».

B Poccuu nena o0CTOsIM MMPUMEPHO TaK e. Bpsii iu yuTaten cMOTyT Ha3BaTh KEHIIIUMH-IOPUCTOB,
MPaKTUKOBABIINX 0 PEBOJIOLINU, — Pa3Be UYTO POCCUICKUE MMIIepaTpulibl-caMmoaepkuiipl X VIII Beka mo-
ciyxaT uckimouyeHueM. Ho He cTouT 3a0bIBaTh, YTO MpU HUX (WM, TOYHEE, 32 HUMU) paboTaad MHOIO-
YHCJIEHHBIE MPAaBOTBOPUYECKUE 1 UCTIOTHUTEJIbHBIE OPTaHbl, a TAKXKE BJIAaCTHBIE TPYIIIIUPOBKU, COCTOSIBIIINE
HUCKJTIOYUTEIBHO U3 MY>KUWH.

He npetenays Ha posip MCTOpUKa MpaBa, OTMEUY: aKTMBHOE YYacTHe XKEHIIWH B IOPUCHPYACHIINH,
0COOEHHO POCCUICKOI, HAUMHAETCS ¢ MOCIEBOEHHOIO Meproa, Koraa AeUIIUT MY>KYUH, BBIKOIIIEHHBIX
B IlepByto, IpaxnaHckyo u Bropyio MUpOBYIO, HAUMHAIOT KOMITIEHCUPOBATh XXEeHIIMHBI. Sl n3deraio Hape-
YU «BBIHYKIEHHO»: BPSI JIM KTO-TO MOT (MJIM ceifuac MOXKeT) 3aCTaBUTh KEHIIIWUHY CTaTh CYAEOHBIM CEKpe-
TapeM, cJIeoBaTesIeM WIM CYAbeil — 31eCh HY>KHBI ONpPeIeIeHHbBIN CKIIa XapakTepa U aMOUIIUH.

Tak o yeM Xe TOBOPST NpuBeAeHHbIE AekcrucoM MypoM g pbl? MHe OHM TOBOPSIT MpPeXJae BCETO
0 TOM, YTO COBPEMEHHOE OOIIECTBO, B OTJMYME OT MPEXHUX IIOX, Ha MPaKTUKe MPU3HAET CBOOOIHYIO
BoJIIO yejioBeka. KakoBbI Obl HU OBLIM MPUYMHBI, IO KOTOPHIM XEHIIMHA XOYET HE MPOCTO TMOJYYUThH
IopUanYecKOoe 00pa3oBaHue, HO U CTaTh YCIIEITHBIM IOPUCTOM, a IIOTOM BOWTU B OpTraHbl BEAYIIIUX MEX-
JyHapOJIHBIX apOUTPaKHBIX LIEHTPOB, — CETOIHS OOIIECTBO TAeT €1l TaKyl0 BO3MOXHOCTb. A 3TO Hajlaraet
0OJIBIITYIO OTBETCTBEHHOCTD. [OTOBBI /TN KEHIIUHBI ee HecTu? M 3aueM UM Takast Hoila? OTBETHI YMTaTe
B MaTepMajax 3Toro Homepa.
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EDITOR'S LETTER

Dmitry Artyukhov
Arbitration.ru
Editor-in-chief

uring the coronavirus pandemic, all other issues receded into the background. Among these

is the topic of gender diversity and equality, which invariably arises on the International Women's

Day: this holiday emerged thanks to women who fought for the opportunity to have equal rights

with men. This topic has already been partially raised in our journal and is important for the ar-
bitration community. Speaking about the election of new members of the Council of the Court of Inter-
national Chamber of Commerce in 2018, its chairman Alexis Moore noted: “To have achieved full gender
parity in the ICC Court is a major milestone in the history of international arbitration.” The list of members
of the ICC Court now includes 88 men and 88 women. What does this say?

More recently (historically), jurisprudence was a purely masculine profession. So, in the 5th century
AD the "golden five" of Roman lawyers, which were allowed to refer to in the legal opinions, included only
men: Papinian, Paul, Ulpian, Modestine and Guy. The exclusive right of men to practice jurisprudence was
preserved until modern times: in 1887 Emilia Kempin-Spiri, a graduate of the University of Zurich, became
the first woman in Europe to get a law degree. Eventually, she was allowed to lecture on law, but Emilia was not
able to obtain a lawyer's status. In its decision of the same year 1887, the Swiss Supreme Court regarded Spiri’s
proposal to extend the then constitutional interpretation of the concept of “citizen” to females (at the time
only citizens, that is, men, could work as lawyers) as “simultaneously new and impudent.”

In Russia, things were about the same. It is unlikely that readers will be able to name women lawyers
who practiced before the revolution, unless Russian 18th-century autocratic empresses are an exception. But
do not forget that numerous law-making and executive bodies, as well as power groups consisting exclusively
of men, worked behind them.

Without claiming to be a historian of law, I note: the active participation of women in jurisprudence, es-
pecially in Russia, begins in the post-war period, when women began to compensate for the shortage of men
wiped out in the First, Civil and Second World War. I avoid the adverb “forcedly”: hardly anyone could (or
now can) force a woman to become a court secretary, an investigator or a judge. This requires certain traits
of character and ambition.

So what do the figures quoted by Alexis Moore tell us? They tell us first of all that modern society, in con-
trast to previous eras, indeed recognizes a free will of an individual. Whatever the reasons are why a woman
wants not only to get a law degree, but also to become a successful lawyer, and then become an executive
of a leading international arbitration institution, today the society gives her this opportunity. And this imposes
a great responsibility. Are women ready to carry it? And why do they need this burden? We try to find the an-
swers in this issue.

6 | Arbitration.ru



ARBITRALWOMEN: WALK THETALK | ANALYTICS

WALK THE TALK!
THE ARBITRALWOMEN EXPERIENCE

Miréze Philippe
ArbitralWomen co-founder and Board member,
Special Counsel ICC International Court of Arbitration

n the International Women’s Day of 8 March 2019 Google displayed

an inspiring slider with 14 citations. One of them particularly reso-

nated with the author and co-founder of ArbitralWomen and ties

in the efforts undertaken by the co-founders. The citation by the Ni-
gerian novelist Chimamanda Adichie said: “I matter. I matter equally. Not if only,
not as long as. I matter. Full stop!”. Women matter just like men matter, white
people and people of colour matter, young and old generations matter, disabled
people matter, every human being matters!

In a world where women nearly equal the number of men and where women
are active in all business and legal fields, many female practitioners noticed that
they were significantly under-represented mainly in key positions in all fields. A few
of us in the dispute resolution field were saddened to see that we were doing the same
work as our male counterparts, but that we were kept back-stage. A woman act-
ing as lead counsel, arbitrator, mediator or expert was unheard of thirty years ago.
Holding a lead position on any board or speaking on a panel was reserved to men.

Take Action

Women in dispute resolution were a non-issue thirty years ago. No one in the busi-
ness and the legal communities was concerned about their absence. As Lucy
Greenwood puts it, practitioners had become comfortable with the notion that
women are a significant minority (“Getting a better balance on international ar-
bitration tribunals”, Arbitration International, vol.28, n°4, 2012, p.653).

Many women and sometimes also men have invested a lot of efforts in fight-
ing against inequality. Amazing and inspiring women throughout the world
undertook admirable initiatives and also strived for the rights of women in all
fields, for example Ruth Bader Ginsburg, the second female justice at the U.S.
Supreme Court. A few men have also denounced odd situations, such as Geoffrey
Beresford Hartwell, a British engineer and arbitrator, who had the courage to ask
Louise Barrington at the beginning of the 1990s to report about women partic-
ipation in the arbitration field. The result was alarming. It was daring to break
the silence about the dearth of women in dispute resolution!

Although change was and remains slow, things are better. It required that
some people stand up and say ‘this is wrong, it must change’. Those who contrib-
uted to change the under-representation of women witnessed an evolution, one
of which is the fact that gender equality now matters and can no longer be moot.
Discussions about gender parity in the dispute resolution field gained increased
popularity around the world. The trend is more successful than anyone could
have anticipated, but we now need to see more concrete actions.

March 2020, N2 2 (17) | 7



Situation leading
to Foundation
of ArbitralWomen

In 1993 when Louise Barrington attended the Inter-
national Council of Commercial Arbitration (ICCA)
in Bahrain, she was among the five or six women out
of 250 participants. She was intrigued and wanted
to know if other women in dispute resolution exist-
ed. She invited the few women she knew to a dinner
and asked them to invite others whom they might
know. To her amazement, we ended up being 60 wom-
en at a dinner held in Paris on 22 November 1993.
That night was the beginning of a story that continues
today on every continent of the globe.

A few vyears passed without many activi-
ties until I decided to build on that momentum
and to create a Yahoo group enabling female practi-
tioners to connect. Louise and I realised that female
practitioners could benefit significantly from the cre-
ation of a network to enable them share ideas, cele-
brate their achievements, and work together to find
ways to promote women in the field. As the group
continued growing, Louise and I incorporated
ArbitralWomen (AW) in 2005, to give it a more for-
mal existence and increase its visibility. Since then,
the group has grown to a thousand members from
more than 40 countries. Most importantly, AW has
created a space for women practicing in this field.

ArbitralWomen
Achievements

ArbitralWomen has a pretty impressive record in its
brief history. It has initiated a number of exciting, even
groundbreaking, activities and is active more than ever
to promote female practitioners in dispute resolution.
News, News about Members, Newsletters: Af-
ter having built its website in 2005 AW started pro-
moting dispute resolution events whenever its mem-
bers were speakers. Considering that members are
spread around the world it realised that it is important
to share reports about such events. It thus began pub-
lishing a newsletter in 2010. The significant increase

8 | Arbitration.ru

of events generated numerous reports and the various
dispute resolution news reported were equally increas-
ing. Interviews with Women Leaders in Dispute Res-
olution and reports about Women'’s initiatives in their
workplace are published. Around 2014, AW added
a new section in its newsletter to feature the pro-
motion of members. The newsletter and the website
became the primary communication and promotion
tools, and an additional tool was used since 2016,
the emailing of periodical alerts on upcoming events
and alerts sharing news and promotions.

Events: Events organised around the world re-
mains crucial to spread the word about AW objectives
and activities.

The International Women’s Day (IWD) is cel-
ebrated each year during events organised by mem-
bers around the world, and every three years a big
celebration is organised, such as in 2013 in Dublin
or in 2016 in Paris. Gala dinners after a one-day
conference are organised at the occasion of AW’s
anniversary celebrations; in November 2018, AW
celebrated the Jubilee of its 25" anniversary. AW also
co-organises or supports numerous events, including
Arbitration weeks organised in several countries. Over
the years, breakfast panels at the annual IBA, ICCA,
CIArb and ICC conferences have become a tradition.

Part of AW mission also involves encouraging
conference organisers to increase equality of rep-
resentation on speaking panels and recommending
women speakers.

One of AW signature events started in 2014 is
the ArbitralWomen SpeedNet, an event inspired
by speed-dating meant to bring together women prac-
titioners in dispute resolution, of all ages and stages
in their career in a comfortable and collegial set-
ting. This format has inspired other organisations
and courts to bring together lawyers with in-house
counsel, or lawyers with judges. Another signature
event is the ArbitralWomen Unconscious Bias semi-
nars intended to help recognising our own prejudices
and dealing with them.

Diversity Toolkit™: After having learned from ex-
periences built over the years, the testimonies received
from many women who suffered or continue suffering
discrimination in their workplace, the research under-
takenaboutbiasestounderstand where the problemslie,
AW started organising seminars in 2015 to raise aware-



https://www.arbitralwomen.org/news/
https://www.arbitralwomen.org/category/aw-member-news/
https://www.arbitralwomen.org/newsletters/
https://www.arbitralwomen.org/interviews-with-women-leaders-in-dispute-resolution/
https://www.arbitralwomen.org/interviews-with-women-leaders-in-dispute-resolution/
https://www.arbitralwomen.org/aw-events/
https://www.arbitralwomen.org/diversity-toolkit/

ness about unconscious bias. It has inspired its mem-
bers from all countries to replicate these discussions
locally in private groups and in conferences, including
in universities. AW then developed a Diversity Tool-
kit™ thanks to a generous grant from the AAA-ICDR
Foundation and launched it in 2018. The Toolkit of-
fers a training designed to help men and women rec-
ognise the role played by prejudices engrained in us
and to deal with them.

Mentorship: Over a hundred members from
nearly 50 countries and all continents benefited
from a Mentorship Programme in place since 2006,
whereby younger members or experienced mem-
bers who wish to benefit from the programme, are
matched with more experienced members to act as
their mentors. The feedback has been positive and is
proving helpful.

Likewise, a parenting mentoring programme was
launched in 2017 to assist members who could benefit
from a mentoring with another woman who has re-
cently gone through the same experience, as there are
specific questions and concerns connected with work-
ing while pregnant, deciding on the right childcare,
and then balancing work and life with a child.

Moot competitions: Competitions in dispute
resolution became increasingly popular in the last
two decades. However, attending these competitions
can be expensive, particularly for teams from devel-
oping countries with no financial support. The Moot
Programme started in 2009 funded over 50 teams.
Provided half of the teams comprise women, AW of-
fers financial support by covering their registration
fee. In addition, many AW members serve as coaches
for teams from schools in their vicinity. The moots are
an extremely valuable experience for law students, as
they have the opportunity to play a role it would oth-
erwise take decades of practice to achieve.

Member Directory, Find Practitioners: Many
entries are available to members to help them pro-
mote their experience and increase their visibility:
first in their profile under Member Directory where
they can also upload their publications and make their
work available to professionals and researchers; sec-
ond, members can contribute with articles on Kluwer
Arbitration Blog also featured on AW website, news
on AW news webpage, and reports in AW newsletters;
third, AW website also provides a multi-search tool

under Find Practitioners to enable people find female
practitioners following specific criteria.

YAWP: Young ArbitralWomen Practitioners
(YAWP) is the under-40 subgroup of AW. YAWP’s
mission is to help young women build their careers
and fulfil their professional aspirations in the field
of dispute resolution, thereby supporting them during
the initial stages of their careers and through their
transition to more senior roles. Launched in 2016,
it has since then organised a number of events and un-
dertaken a few projects, including the development
of the Parenting Mentoring Programme and a series
of inspirational interviews called “YAWP Inspire”.

Pledge: As change was extremely slow, Sylvia
Noury, partner at Freshfields Bruckhaus Deringer
and AW member, initiated in 2015 the Equal Represen-
tation in Arbitration Pledge (Pledge) which has signifi-
cantly contributed to accelerate nominations of female
arbitrators. Over 4.000 people, firms and organisations
signed the Pledge. We have seen some change as signa-
tories started proposing women on the list of arbitra-
tors considered for nomination. The Pledge is promot-
ed in most of AW events. Some AW members are also
members of the Pledge Steering Committee and a few
of them of the Search Committee tasked with assisting
professionals in finding female practitioners to be con-
sidered for appointments.

GQUAL: GQUAL started in 2015 a campaign
for gender parity, crafted as a response to the criti-
cal under-representation of women within many
organisations. GQUAL has become a leading plat-
form advocating gender parity in international justice
and discussing human rights. AW supports GQUAL
and cooperates on a few occasions.

GPC: In 2017 AW partnered with the Global
Pound Conference. Given the active role of both AW
and the GPC in global dispute resolution initiatives, this
partnership has represented a wonderful opportunity
for GPC and AW to promote and support one another
by running concurrent events in a number of countries.

UNCITRAL: AW was granted observer sta-
tus in 2015 for all sessions of UNCITRAL Working
Group II (Arbitration and Conciliation). AW is thus
included in the list of non-governmental organisa-
tions eligible for invitation to the sessions. Members
who attend sessions provide reports published on AW
news webpage.
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Women Pioneers in Dispute Resolution: AW
published the Women Pioneers in Dispute Resolu-
tion book, an inspiring bouquet of stories celebrating
women pioneers from around the world. Women fea-
tured have shared their experience and the challenges
they had to overcome. The wide geographical coverage
of these success stories demonstrates that irrespective
of where in the world the featured women have been
working, their challenges have been identical.

Champion for Change: In 2009, AW decid-
ed to honour men who were particularly supportive
of our activities. AW acknowledges the support of our
male colleagues by granting a Champion for Change
Award to men who have furthered the goals of AW

=9l ABA Section of
[@ International Law

Your Gateway to International Practice

or have been of real assistance to women in any man-
ner in the field of dispute resolution.

Conclusion

To conclude, any initiative is hard to undertake.
If initiators see things others cannot see, if they
believe in the project initiated and know that their
project is valuable, they should take it forward,
while being prepared to be criticised and misun-
derstood. Walking the talk is what makes the differ-
ence; if it was so easy anybody could do it. Persever-
ance is the key to success. It is essential to continue
the efforts.

RUSSIAN
ARBITRATION
ASSOCIATION

THE 2020 MOSCOW DISPUTE
RESOLUTION CONFERENCE

The ABA's XII Annual Moscow Conference
on the Resolution of International Business Disputes

Venue: Moscow, Hotel Radisson Collection (Ukraine Hotel),
Kutuzovsky Prospekt, 2/1 building 1
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he underrepresentation of women in the composition of international arbi-

tral tribunals is an ongoing issue. Underlying this underrepresentation are

(i) the so-called “pipeline leak”, whereby women and men enter the legal

profession in roughly equal numbers, yet the proportion of women reduces
as careers progress,' and (ii) the resulting “pyramid problem”, i.e. the more senior
the appointment, the worse the degree of underrepresentation.?

A number of initiatives have emerged in recent years to try to create a better
gender balance in the composition of arbitration tribunals. The Equal Repre-
sentation in Arbitration Pledge was launched in 2015, aiming to achieve gender
parity in arbitral appointments made by parties, institutions and co-arbitra-
tors.? There are currently 4,031 signatories, including the International Cham-
ber of Commerce (“ICC”). Individual institutions are also taking their own
steps: in 2018, the ICC issued its ‘Note to National Committees and Groups
of ICC on the Proposal of Arbitrators’, in which it seeks to increase gender di-
versity in institutional nominations, with the goal of parity.* The International
Center for the Settlement of Investment Disputes (“ICSID”) also places gen-
der diversity high on its agenda.’

With the Canada-EU Free Trade Agreement (“CETA”) having entered into
force provisionally on 21 September 2017, the foundations have been laid for a new
arbitral forum to decide investment treaty claims. CETA provides for the creation

* The views expressed are those of the authors held in a personal capacity.

I Lucy Greenwood has analysed various contributory factors such as office climate, difficulties
in managing dual careers, lack of female role models and mentors, lack of flexible work op-
tions and attitudes to flexible working, the significant differential in earnings between spouses,
discrepancies between the treatment of male and female associates and client behaviour, see
Lucy Greenwood, Moving Beyond Diversity Toward Inclusion in International Arbitration,
in Axel Calissendorff and Patrik Schéldstrom (eds), Stockholm Arbitration Yearbook 2019,
Stockholm Arbitration Yearbook Series, Vol 1 (Kluwer Law International 2019), p. 97, see
also Research Study 2019 “Current approaches to improving gender diversity at senior levels
in law firms and correlated success”, available at: https.//blogs.thomsonreuters.com/legal-uk,
wp-content/uploads/sites/ 14/2019/06/Current-approaches-to-improving-gender-diversi-
ty-at-senior-levels-in-law-firms-and-correlated-success.pdf.

2 For example, in the UK, up to 61% of trainee lawyers are female, but women account for
only 36% of non-equity partners/22% of equity partners, see Research Study 2019, supra
fn.1, p.4; see also for the UK, Solicitors Regulation Authority, How diverse are law firms?,
available at: hitps.//www.sra.org.uk/sra/equality-diversity/key-findings/law-firms-2017/;
Judicial Diversity Statistics 2019, available at: https.//www.judiciary.uk/publications/judi-
cial-diversity-statistics-2019-2/.

3 http://www.arbitrationpledge.com/.

* https://iccwbo.org/content/uploads/sites/3/2016/11/Note-to- National-Committees-and-
Groups-of-the-ICC-on-the- Proposal-of-Arbitrators-ENGLISH- 1.pdf, p. 5, para 39.

3> See for example https://blogs.worldbank.org/voices/advancing-diversity-international-dis-

pute-settlement.
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of an Investment Court System (“ICS”), an EU
initiative which is provided for also in the agree-
ments the EU has negotiated with Mexico, Singa-
pore and Vietnam, and which we can expect to see
in all future EU free trade agreements.® The ICS is
to be staffed through roster lists of arbitrators nomi-
nated by the EU, by Canada and also jointly (for pre-
siding arbitrators). This new dawn opens up a unique
opportunity for the EU and Canada to take the lead
in establishing a modern and forward-looking ap-
proach to gender and the composition of interna-
tional arbitration benches. The first such list was pub-
lished in December 2019.

In this short piece, we examine the statistics
released by certain arbitral institutions (ICSID,
the London Court of International Arbitration
(the “LCIA”), the ICC, the Arbitration Institute
ofthe Stockholm ChamberofCommerce (the “SCC”),
the Vienna International Arbitral Centre (“VIAC”)
and the International Commercial Arbitration Court
at the Ukrainian Chamber of Commerce and Indus-
try (the “ICAC at the UCCII”) to the extent that
these are available for 2017 and 2018 and set out
some conclusions as to the gender trends therein (see
“Snapshot of gender ratios...” below). Then, we exam-
ine the first list of arbitrators released by the CETA
Joint Commission in December 2019, in order to as-
sess the parallel progress made by the EU and Cana-
da in this regard (see “Analysis of the first list of CETA
arbitrators...” below).

Snapshot of gender ratios
in appointments before

international and regional
arbitration institutions

Below we set out a comparison of the proportion
of women appointed to international arbitral bench-
es in proceedings under the auspices of ICSID,
the ICC, the LCIA, the SCC, VIAC and the ICAC
at the UCCI in 2017 and 2018:

i167| IIIIII
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Chart 1: Percentage of female arbitrators appointed,
overall (ICSID, ICC, LCIA, SCC, VIAC, ICAC at the UCCI),
2017-20187

The figures show that there is a general slight up-
ward trend,® with the proportion of female appoint-
ments ranging between 14% and 42%. If an average is
taken across the total figures for all of the institutions
examined, 22% of appointees in 2017 were women,
rising to 26% in 2018.

In the following, we break down this general
upward trend into figures for female appointments
by institutions (see (i) below), female appointments

¢ See for more detail the EU’s summary of its negotiations at https.//ec.europa.eu/trade/policy/countries-and-regions/negotia-
tions-and-agreements/ and Marc Bungenberg and August Reinisch From Bilateral Arbitral Tribunals and Investment Courts to a
Multilateral Investment Court, 2" ed (Springer 2018).

7 2019 figures are available for ICSID (remaining static at 24%), VIAC (falling to 16.4%), and ICAC (falling to 36.5%). 2019
figures have not been analysed here.

8 Sources of statistics: ICSID 2017 Annual Report, p. 35, available at: https.//icsid worldbank.org/en/Pages/resources/IC-
SID-Annual-Report.aspx; ICSID 2018 Annual Report, p.32, available at: https://icsid. worldbank.org/en/Pages/resources/IC-
SID-Annual-Report.aspx; ICC Dispute Resolution Bulletin 2018, Issue 2, p.59; ICC Dispute Resolution 2018 Statistics, p.11;
LCIA Facts and Figures — 2017 Casework Report, p. 15, available at: https.//www.Icia.org/LCIA/reports.aspx; 2018 Annual
Casework Report, p.14, available at: https.//www.Icia.org/LCIA/reports.aspx;, SCC Statistics 2017, available at: https.//sccin-
stitute.com/media/571682/statistics-2017.pdf; SCC Statistics 2018, available at: hitps.//sccinstitute.com/statistics/; VIAC Sta-
tistics 2017, available at: https.//www.viac.eu/en/service/statistics/2017; VIAC Statistics 2018, available at: https://www.viac.
eu/en/service/statistics/2018; ICAC at the UCCI Report 2017, p. 7, available at: hitps://icac.org.ua/en/statystyka-ta-praktvka
vity/; ICAC at the UCCI Report 2018, p. 21, available at: hitps.//icac.org.ua/en/statystvka-ta-praktyka/zvity/.
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by parties (see (ii) below), and female appointments
by co-arbitrators (see (iii) below).

(i) Institutional appointments

The following chart breaks down the number
of female appointments into the proportion made
by the relevant institutions (corresponding data
on the ICC is not available).

If an average is taken across the total figures
for all of the institutions examined, 33% of institu-
tional appointees in 2017 were women; and 36%
in 2018, showing a slight upward trend.
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Chart 2: Percentage of female institutional appoint-
ments (of all institutional appointments)’

(ii) Party appointments
The following chart breaks down the avail-
able figures for female appointments by the par-

2 ICSID 2017 Annual Report, p. 35, available at: https:
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ties for the LCIA, the SCC, VIAC and the ICAC
at the UCCI (corresponding information is not avail-
able for ICSID or the ICC):
Chart 3: Percentage of female party appointments
(of all the nominations made by the parties)'°

The available figures show near-parity
at the ICAC at the UCCI, reductions for the LCIA
and VIAC, and promising figures for the SCC,
with a significant upward development.

However, if an average is taken across the to-
tal figures for all of the institutions examined, 21%
of party appointees across these institutions in 2017
were women, yet only 20% in 2018.

(iii) Co-arbitrator appointments

The following chart shows the available figures
on female appointments by co-arbitrators (corre-
sponding information is not available for ICSID
or the ICC):

icsid.worldbank.org/en/Pages/resources/ICSID-Annual-Re-

port.aspx; ICSID 2018 Annual Report, p.32, available at: https.,
nual-Report.aspx; LCIA Facts and Figures — 2017 Casework Report, p. 15, available at: https:
reports.aspx; 2018 Annual Casework Report, p.14, available at: https:

tics 2017, available at: https:

icsid.worldbank.org/en/Pages/resources/ICSID-An-

www.lcia.org/LCIA
www.Icia.org/LCIA/reports.aspx; SCC Statis-

sccinstitute.com/media/571682/statistics-2017.pdf; SCC Statistics 2018, available at:

www.viac.eu/en/service/statistics/2017;

https.//sccinstitute.com/statistics/; VIAC Statistics 2017, available at: https:
VIAC Statistics 2018, available at: https:
at: https:

en/statystyka-ta-praktvka/zvity/.

10 I,CIA Facts and Figures — 2017 Casework Report, p. 15, available at: https:

Annual Casework Report, p. 14, available at: https:

www.viac.eu/en/service/statistics/2018; ICAC Report 2017, p. 7, available
icac.org.ua/en/statystyka-ta-praktyka/zvity/; ICAC Report 2018, p. 21, available at: htips:

icac.org.ua

www.lcia.org/LCIA/reports.aspx; 2018

www.lcia.org/LCIA/reports.aspx; SCC Statistics 2017, available at:

https:

statistics/; VIAC Statistics 2017, available at: https:

sccinstitute.com/media/571682/statistics-2017.pdf; SCC Statistics 2018, available at: https://sccinstitute.com
www.viac.eu/en/service/statistics/2017; VIAC Statistics 2018,

available at: https:

en/statystyka-ta-praktvka/zvity/.

www.viac.eu/en/service/statistics/2018; ICAC at the UCCI Report 2017, p. 7, available at: https://
icac.org.ua/en/statystyka-ta-praktyka/zvity/; ICAC at the UCCI Report 2018, p. 21, available at: https:

icac.org.ua
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Chart 4: Percentage of co-arbitrator appointments
that were female'?

Only three of the institutions with released
date reported female appointments by co-arbi-
trators. If an average is taken across the total fig-
ures for the institutions examined, the number
of female appointments by co-arbitrators rose from
12% in 2017 to 27% in 2018.

Trends

The published data, where available, shows a gener-
al slight upward trend:

» Institutions: 33% in 2017 to 36% in 2018

e Parties: 21% in 2017 to 20% in 2018

» Co-arbitrators: 12% in 2017 to 27% in 2018

It is to be hoped that this general upward trend
will continue to be evident in the 2019 data, once
fully released.

"I CIA Facts and Figures — 2017 Casework Report, p. 15, available at: https:
www.lcia.org/LCIA/reports.aspx; SCC Statistics 2017, available at:

Annual Casework Report, p. 14, available at: https:

Analysis of the first list
of CETA arbitrators
of the CETA Joint Commission

CETA provides that the EU and Canada must,
through their Joint Committee, prepare a list of
individuals who are willing and able to serve as
arbitrators.!? The list is to consist of three sub-lists:
one sub-list from the EU (five names), one sub-
list from Canada (six names) and one joint sub-
list of individuals who are not nationals of either
the EU or Canada to act as chairpersons (five
names). Accordingly, a total of 16 arbitrators is to
be included on the list.

Surprisingly, considering Canada’s public
engagement with gender diversity,'* CETA does
not contain any provisions on arbitrator diversity.
The broader issue has however been acknowledged,
with the EU and Canada affirming in the CETA
Joint Committee 2018 Recommendation their
commitment to “effective laws and policies pro-
moting gender equality and maximizing the pos-
itive impact of increased women’s participation
in international trade”.'* The issue has also been
addressed specifically in the context of the ICS
appellate mechanism: the draft rules for appoint-
ments to the ICS Appellate Tribunal state that
it “shall be composed of six Members appoint-
ed by the CETA Joint Committee with a view
to the principles of diversity and gender equality.” "
Those members have, at the time of writing, not yet
been appointed.

www.lcia.org/LCIA/reports.aspx; 2018

https:

sccinstitute.com/media/571682/statistics-2017.pdf; SCC Statistics 2018, available at: https:

statistics/; VIAC Statistics 2017, available at: https:

sccinstitute.com

www.viac.eu/en/service/statistics/2017;: VIAC Statistics 2018,

available at: https:

en/statystyka-ta-praktvka/zvity/.

www.viac.eu/en/service/statistics/2018; ICAC at the UCCI Report 2017, p. 7, available at: https://
icac.org.ua/en/statystyka-ta-praktyka/zvity/; ICAC at the UCCI Report 2018, p. 21, available at: https:

icac.org.ua

2 CETA Article 29.8(1), see http.//trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154329.pdf.

B https:

www.international.gc.ca/trade-commerce/gender_equality-egalite_genres/trade_gender_fta-ale-commerce

genre.aspx’lang=eng.

14 Recommendation 002/2018 of 26 September 2018 of the CETA Joint Committee on Trade and Gender, Preamble, para 7.
5 See Draft Decision for the Appellate Tribunal, Article 2(1), https://eur-lex.europa.eu/resource.htmluri=cel-
lar:d4636933-ecOf-11e9-9c4e-0laa75ed71a1.0001.02/DOC _2&format=PDF.
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In December 2019, the CETA Joint Committee is-
sued its draft list of 16 arbitrators.!® Canada’s list has per-
fect gender parity with nominations of three men and three
women, the EU’s list nominates four men and one wom-
an, and the joint list of chairpersons is entirely male:

Canada sub-list EU sub-list

@ Male
® Female

Chart 5: Gender of arbitrator nominations to CETA list
In addition to a disappointing proportion of fe-
male nominees of the EU, it is lamentable that not
a single female nominee is contained in the joint list
of chairpersons. Arbitrator Katherine Simpson has
subsequently made amicus submissions in this con-
text to both Canada and the EU, in which she listed
68 women with the experience required to be nomi-
nated.'” As such, it appears that a pool of suitable fe-
male candidates did in fact exist, but was overlooked.

Conclusion

@ Male
® Female

@ Male

The underlying reasons for the ongoing underrepre-
sentation of women in the composition of interna-
tional arbitration tribunals have already been exten-
sively discussed elsewhere.'® In the context of CETA,

Sub-list of Chairpersons

17%
50% 50%
0
i 100%

® Female
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the Joint Parties (the EU and Canada) had a unique
opportunity to promote gender diversity in the compo-
sition of the CETA arbitrator lists. Although Canada’s
nominations constitute a perfect model of gender par-
ity, the EU list and the joint list of presiding arbitrators
in particular are both disappointing. There
is clearly still a long way to go.

Accordingly, efforts must continue.
The conclusions to the 2018 International
Arbitration Survey suggests that inter alia
the following is needed to effectively pro-
mote diversity:"

*  More commitment from all stakeholders
involved in the arbitration process to ex-
pand and diversify the pools from which
they shortlist and appoint arbitrators;

* Education and raising of awareness
among the arbitration community about
the need for, and advantages of, diversity.

These are valuable avenues, which are ampli-
fied by the conclusions of a research study by Acritas
and Thomson Reuters, which concluded inter alia:

* Female lawyers need to get their fair share
of matter experience and client exposure;

+ Lawyers need training to know when they are
behaving badly; and

» Initiatives that create silos such as wom-
en-only networks may in fact be damaging:
including men in such networks can however
result in them having a positive effect.?

We must continue to highlight this situation
in the hope that those with the power to make a differ-
ence will not only recognise these concerns and initia-
tives, but act on them too.

16 See hitps.//op.europa.eu/en/publication-detail/-/publication/b775fcc3-321b- 1 lea-babe-01aa75ed71a l/language-en

format-PDF/source-116957795.

7 https.//www.simpsonadr.net/files/2020.01.26 ListUpdates.pdf. Katherine has also conducted broader research, demon-
strating that the EU consistently appoints fewer women in its sub-lists of arbitrators, see https.//www.simpsonadr.net,

files/2020.01. 19CETALetterAnnexIllupdated.pdyf.

8 See for example Lucy Greenwood, Moving Beyond Diversity Toward Inclusion in International Arbitration, in Axel Calis-
sendorff and Patrik Schéldstrom (eds), Stockholm Arbitration Yearbook 2019, Stockholm Arbitration Yearbook Series, Vol 1
(Kluwer Law International 2019). For recent literature, see Andrea K. Bjorklund, The Diversity Deficit in Investment Arbitra-
tion, available at: https.//www.ejiltalk.org/the-diversity-deficit-in-investment-arbitration/; Dipen Sabharwal, Mona Wright,
The Diversity Dilemma in Arbitrator Appointment, available at: hitp.//arbitrationblog.kluwerarbitration.com/2018/07/30,

the-diversity-dilemma-in-arbitrator-appointments/.

9 2018 International Arbitration Survey: The evolution of International Arbitration, pp. 19-20, available at: http://www.
arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey--- The- Evolution-of-Internation-
al-Arbitration-(2). PDF.

2 htps;

March 2020, N2 2 (17) |


https://op.europa.eu/en/publication-detail/-/publication/b775fcc3-321b-11ea-ba6e-01aa75ed71a1/language-en/format-PDF/source-116957795
https://op.europa.eu/en/publication-detail/-/publication/b775fcc3-321b-11ea-ba6e-01aa75ed71a1/language-en/format-PDF/source-116957795
https://www.simpsonadr.net/files/2020.01.26ListUpdates.pdf
https://www.simpsonadr.net/files/2020.01.19CETALetterAnnexIIIupdated.pdf
https://www.simpsonadr.net/files/2020.01.19CETALetterAnnexIIIupdated.pdf
https://www.ejiltalk.org/the-diversity-deficit-in-investment-arbitration/
http://arbitrationblog.kluwerarbitration.com/2018/07/30/the-diversity-dilemma-in-arbitrator-appointments/
http://arbitrationblog.kluwerarbitration.com/2018/07/30/the-diversity-dilemma-in-arbitrator-appointments/
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDF
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDF
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDF
https://blogs.thomsonreuters.com/legal-uk/2019/06/25/are-some-diversity-initiatives-actually-making-gender-diversity-worse/

VIAC GENDER DIVERSITY STATISTICS

PROMOTING GENDER DIVERSITY
IN THE VIENNA INTERNATIONAL
ARBITRAL CENTRE (VIAC)

Alice Fremuth-Wolf
Secretary General

of VIAC,

Member of the Pledge
Steering Committee

n 2019, VIAC opened 45 new domestic and international arbitration and mediation

cases, which is slightly more than in 2017. Consequently, after a significant increase

in 2018, resulting inter alia from the takeover of domestic arbitrations due to VIAC’s

new competence to administer all domestic cases formerly filed with the regional
Economic Chambers, the number has remained steady.

The statistics once more confirm VIAC’s standing as an institution with a partic-
ular stronghold in Central and Eastern Europe, with one third of all parties stemming
from the CEE/SEE/CIS region (about the same as in 2018 and 2017).

Promoting women in arbitration is still an important goal for VIAC. VIAC is also
a Pledge signatory.

However, in 2019, sadly only a total of 16% of the arbitrators acting under our rules
were female. This is due to the fact that in only 2 out of 28 cases the parties have nomi-
nated a female co-arbitrator and co-arbitrators have not appointed a female chair at all.

The VIAC board is constantly striving to create a certain balance and to support
skilled female arbitrators. Accordingly, 40% of the arbitrators appointed by the board
in 2019 were female. This, however, cannot rectify the overall low female numbers
in the past year.
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ASSISTANCE OF RUSSIAN COURTS
TO INTERNATIONAL COMMERCIAL

ARBITRATION

llia Rachkov
Nektorov Saveliev
& Partners

ussian state courts consist of two arms: ar-
bitrazh courts which are competent to solve
commercial disputes, and courts of common
jurisdiction which are competent to solve
other disputes. Thus, disputes between companies
and/or sole entrepreneurs typically land at arbitrazh
courts. Procedural rules for arbitrazh courts are con-
tained in the Arbitrazh Procedure Code of the Russian
Federation (hereinafter — APC) and those for courts
of common jurisdiction — in the Civil Procedure
Code of the Russian Federation (hereinafter - CPC).

From time to time, claimants which brought
their lawsuits before international arbitration outside
Russia may require assistance from Russian courts,
for instance to impose interim measures on the re-
spondent or third parties whose property is located
in Russia, or to gather certain pieces of evidence.

In 2015, Russian procedural law has been re-
formed in order to enhance the role of Russian courts
for the purposes of assistance to domestic and inter-
national commercial arbitration. Previous Russian
law limited assistance of state courts to granting in-
terim measures and recognizing ad enforcing arbitral
awards. The current law ascribes to the state courts
the following functions in relation to arbitration:

1. Repeal and termination of an arbitrator’s

authority;

1 Art. 90 (2) and Art. 99 APC.

[ Anna Shcherbakova
Nektorov Saveliev
& Partners

2. Granting interim measures;

3. Providing assistance in obtaining evidence;

4. Resolving challenges with respect to the tri-

bunals’ jurisdiction;

5. Recognizing and enforcing arbitral awards.

These changes were necessary to align Rus-
sian law with the UNCITRAL 1985 Model Law
on International Commercial Arbitration (as re-
formed in 2006). Its Article 6 provides that a national
legislator may establish that a state court or anoth-
er appointing authority will have separate assistance
and control functions in relation to arbitration.

This article addresses the assistance by way
of granting interim measures and obtaining evidence.

Granting interim measures

As a general rule, interim measures are available
at any stage of the arbitration proceedings and even
prior to filing a lawsuit!. There are no specific pro-
visions in the law obliging a court to grant interim
measures. The court shall assess whether the adop-
tion of interim measures is reasonable and necessary
on the basis of the judge’s internal conviction, based
on the study of all the circumstances of the dispute.

Russian state courts may grant interim measures
in support of:
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arbitrations seated both in Russia
and abroad?;

both domestic and international arbitra-
tions®.

ANALYTICS | ASSISTANCE OF RUSSIAN COU R TS /5

ject matter of the initial claim submitted
to the arbitral tribunal, its proportionality,
and how this measure will guarantee the ex-
ecution of the arbitral award®. In ING Bank

N.V. v. 000 Grain Company “Nastyusha™,
the claimant requested the court to impose

The law establishes a high standard of proof,
obliging the claimant to demonstrate to the court that:

» a failure to grant such measures will result
in (i) difficulty or impossibility to enforce
the arbitral award (even if the enforcement
of the award is expected outside the Rus-
sian Federation) and (ii) considerable loss
forthe claimant*. The claimant hasto demon-
strate to the court a real risk of dissipation
of assets by the respondent (or other persons
against who the interim measures are aimed).
In Telekom Povolzhye v. Bolaro Holding Ltd
and SMARTS?, the arbitrazh court held
that the following circumstances prove that
it would be impossible to enforce a foreign
arbitral award in the future, if the court fails
to order interim measures: the respondent
confirmed its willingness to sell the shares, but
did not keep its promise afterwards (the dis-

interim measures in the form of seizure
of wheat in the respondent company’s grain
elevators (wheat was pledged to the bank un-
der a pledge contract as security for the pay-
ment obligations under the loan contract).
granting the interim measures will ensure
a balance between the interests of the parties
to the dispute, and to prevent the infringe-
ment of public interests and the interests
of third parties'’.

the dispute is arbitrable!' and the arbitration
agreement is valid;

interim measures have not been taken
by the foreign arbitration and are not per-
formed on a voluntary basis (in case the dis-
pute falls within the competence of the for-
eign arbitration)'2.

pute was brought before London Court of In- Because the above standard of proof is too high,
ternational Arbitration, LCIA). the courts do not require the claimant to submit the full
» requested interim measures are compatible amount of evidence proving above facts'. It is man-
with the claim submitted to the arbitral tri- datory for the claimant to provide evidence of the ex-
bunal®, are reasonable and valid’. The claim- istence of the contested or violated right, as well as
ant has to demonstrate the connection the fact of its violation. Despite this, Russian courts
between the measure requested and the sub- only grant interim measures in exceptional cases.

2 Para 36 of Resolution No. 53 of the Plenum of the Supreme Court of the Russian Federation “On performing of assistance
and control functions in relation to domestic arbitration and international commercial arbitration by the courts of the Russian
Federation” dated 10 December 2019 (hereinafter — Plenum No. 53).

3 Para 51 of Resolution No. 23 of the Plenum of the Supreme Court of the Russian Federation “On Consideration by Arbitrazh
Courts of Economic Disputes Involving Cross-Border Relations” dated 27 June 2017 (hereinafter — Plenum No. 23).

“Art. 90 (2) APC.

3 Ruling of the Arbitrazh court of the Samara region dated 12 January 2016, case No. A55-22/2016.

SArt. 91 (2) APC, para. 36 of Plenum No. 53.

7 Para. 10 of Resolution No. 55 of the Plenum of the Supreme Arbitrazh Court of the Russian Federation “On granting interim
measures by the courts” dated 12 October 2006 (hereinafter — Plenum No. 55).

8 Ibid.

? Ruling of the Arbitrazh court of the Omsk region dated 11 November 2010, case No. A46-14042/2010.

10 Para. 10 of Plenum No. 55.

I Information letter No. 78 of the Supreme Arbitrazh Court of the Russian Federation “On the case law of granting interim
measures by the arbitrazh courts” dated 12 October 2004.

12 Para 29 of Information letter No. 158 of the Supreme Arbitrazh Court of the Russian Federation “Overview of arbitrazh
courts practice concerning the cases involving foreign parties” dated 9 July 2013.

3 Para 10 of Plenum No. 55.
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The most frequent reason why Russian courts
refuse to grant interim measures is the lack of evi-
dence to the effect that the enforcement of the award
in the future would be impossible. Our law firm faced
with such difficulties during several cases' howev-
er due to the high standard of proof the courts re-
fused to grant interim measures even if we submitted
enough evidence.

In another case Russian court held" that
the claimant shall prove that the vessels were located
within the territorial jurisdiction of that state court
at the time when the claimant filed its application
for an interim measure — prohibition for the owner
from alienating and moving away the vessels. An-
other Russian court held that the decrease in the net
profit of the respondent is not sufficient to prove
the impossibility of execution of the arbitral award
in the future'®. Such conclusions are not precise-
ly in line with the above provisions which govern
the production of evidence.

Granting interim measures does not fall with-
in the scope of application of Russia’s international
treaties on mutual legal aid. Thus, a Russian court
will not grant a request of a foreign court to impose
interim measures in support of a foreign arbitration'”.
That is why it does not make sense to refer in an ap-
plication to such a treaty on legal aid.

In one of the recent cases, a Russian court re-
jected an application for interim measures from
a foreign company which asked the court to pro-
hibit the Russian tax service from registering any
transactions with, restrictions on, or encumbrances
of shares of the companies which belong to the re-
spondent’s group of companies, as well as from reg-
istering changes to the charter of the respondent’s
parent company'®. The application was filed to secure
a claim by a managing company (contractor) and its

director against the company (customer) and its con-
trolling shareholder before the LCIA for damages
equal to 25,000,000 USD. The claimant stated that
the customer was an offshore company without any
assets and the controlling shareholder was taking
active steps to withdraw assets. The court rejected
the application and stated that the claimant’s argu-
ments are based on assumptions and best guesses but
are not supported by indisputable evidence.

However, under a similar application filed
by the same parties to the court of common jurisdic-
tion, that latter court prohibited any transactions,
restrictions, encumbrances, transfer of rights in re-
spect of eight companies of the respondent’s group'.
The legal regime governing the obtaining of interim
measures from the courts of common jurisdiction is
similar to the procedure before the arbitrazh courts,
with one caveat: the claimant has not to prove loss
which may be caused to him if the interim mea-
sure would not be taken. Thus, a similar application
for interim measures submitted to the courts of com-
mon jurisdiction may require lower standard of proof
and therefore may be satisfied with a greater prospect
of success.

Providing assistance
in obtaining evidence

This function in terms of its content is much more
advanced. Russian courts grant assistance to the fol-
lowing arbitral tribunals:
+ foreign permanent arbitration institutions
(this type of assistance is not available for ad
hoc arbitration?); and
* any (both permanent and ad hoc) arbitral
tribunals seated in the Russian Federation?'.

" Ruling of the Arbitrazh court of the Amur region dated 6 December 2018, case No. A04-9864/2018, Ruling of the Arbitrazh
court of the Moscow city dated 1 June 2017, case No. A40-91813/17-68-322.

5 Ruling of the Arbitrazh court of the Dagestan Republic dated 6 April 2012, case No. A15-533/2012.

16 Ruling of the Arbitrazh court of the Chelyabinsk region dated 7 May 2009, case No. A76-9095/2009.

7 Para 50 of Plenum No. 23.

I8 Ruling of the Arbitrazh Court of the Moscow region dated 20 December 2019, case No. A41-108515/2019.
D Judgement of the Primorsky district court of Saint-Petersburg dated 18 October 2019, case No. 2-11572/2019. As of the
date of this article, the case was pending at the stage of hearing an application aimed at termination of the interim measures.

20 Para 9 of Plenum No. 53.
2L Art. 74.1 (1) of APC.
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Assistance can be granted only with respect
to documents, physical evidence and other documents
and materials (i.e. evidence existing in written or any
other form, including photographs, audio and video
records)?. Therefore, a Russian court is not entitled
to fulfill a request of a foreign arbitration or the claimant
with respect to summoning witnesses, deposition of wit-
nesses, on-site inspections or other types of evidence
not indicated explicitly in the above list.

A request to provide assistance may be made either
by the tribunal seated in Russia directly?*, or the tribunal
can authorize an arbitrating party to deliver such a re-
quest to the relevant court?®*. However, so far in Russian
court practice the right of the arbitrating party to make
a request has not been confirmed; since there is no such
provision in the procedural law, a restrictive interpreta-
tion of this rule seems more likely.

The request shall be sent to the arbitrazh
court of Russia’s member state®® or district court
ofthe common jurisdiction of the Russian Federation
% in whose territory the required evidence is located.

2Art. 75, 76 and 89 of APC, para 37 of Plenum No. 53.
% Para 37 of Plenum No. 53.

2 Art. 27 of the Law on International Commercial Arbitration.

3 Art. 74.1 (1) of APC
% Art. 63.1(1) of CPC
27 Art. 74.1(4) of APC, Art. 63.1(4) of CPC
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The execution of the request or the refusal of its exe-
cution shall be made by issuing a ruling of the court,
which shall be forwarded, with all the materials col-
lected, to the arbitral tribunal that sent the request, or
transferred to the arbitrating party.

The grounds for refusal to provide assistance in ob-
taining evidence are: potential violation of the rights
of third parties by the execution of the request; the un-
derlying dispute is not arbitrable; the request allows pro-
viding access to the information constituting the State
secret or an official, commercial, banking or other se-
cret protected by law with respect to the persons who do
not participate in the arbitration proceedings?’.

There are very few cases where Russian commer-
cial courts have considered such applications.

Despite some criticism, we believe that the newly
adopted Russian laws and the practice of their applica-
tion by Russian courts make our home country more
arbitration-friendly than before. We think that this is
definitely a very positive move.
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Legislation

International arbitration in Russia continues to be governed by Law on Interna-
tional Commercial Arbitration'. Certain issues concerning international com-
mercial arbitration such as requirements to arbitral institutions for administering
disputes in Russia, resolving corporate disputes, are governed by the Law on Arbi-
tration in Russia (“Law on Domestic Arbitration.”)?

In March 2019 certain important changes to the Law on Domestic Arbitra-
tion, which also apply to international commercial arbitration proceedings seat-
ed in Russia took effect.> The changes clarified the rules* for obtaining a license
by arbitral institutions in order to administer arbitrations in Russia. Now foreign
arbitral institutions do not need to establish a branch in Russian to get permis-
sion from the government. The branch is needed only if foreign institution intends
to administer Russian domestic disputes or certain types of corporate disputes.

Also, the procedure for arbitration of certain types of corporate disputes were
simplified. Russian law stipulates that arbitrable corporate disputes may be referred
to arbitration under certain conditions that include (for different types of corpo-
rate disputes different set of conditions apply): (1) the dispute is administered
by a licensed arbitral institution (PAI); (2) an arbitration agreement is entered
into between all shareholders/participants, the legal entity itself and any relevant
third party; (3) the proceedings are subject to special rules for resolving corporate
disputes deposited with Russian authorities; (4) Russian seat.

Changesto Russian arbitration laws effective as of March 2019, arguably, removed
conditions (2) and (3) from disputes out of shareholders’ agreements and condition
(2) from disputes out of claims of legal entity’s participants for invalidation of transac-
tions entered into by a legal entity and/or applying the consequences of their invalidity.

Law N 5338-1dd. 07.07.1993 (as amended on 29 December 2015).

2 Federal Law No 382-FZ on Arbitration (Arbitration Proceedings) in the Russian Federation
dd. 29 December 2015.

3 Federal Law No 531-FZ dd. 27 December 2018.

* As regards a foreign arbitral institution, it is to provide the following documents in order to
obtain the license: a) Note detailing the background and activities of the institution; b) Excerpt
from the register or a similar document confirming the legal status of the institution or its found-
ing organization; c) Rules for administering corporate disputes (if the organization wants to ad-
minister Russian corporate disputes that require special rules). If a foreign arbitral institution
intends to administer Russian domestic disputes, it will need to establish presence in Russia for
such purposes (a branch office of the institution or its founding organization).
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On 10 December 2019 the Plenary Session
of the Russian Supreme Court passed Resolution
No. 53 “On the carrying out of functions by courts
of the Russian Federation regarding the assistance
and control over arbitration proceedings and interna-
tional commercial arbitration” (Plenary Session Res-
olution”). The most interesting provisions of the Ple-
nary Session Resolution include:

Clarification that the Kiev
Agreement does not apply
to arbitration courts

The problem arose because the Kiev Agreement
originally applied to the enforcement of arbitral
awards in certain CIS countries as those were not
parties to the New York Convention at the time.>
The highest court instances in Russia issued sever-
al clarifications on the subject® but the confusion
remained.” To avoid similar practice, the Plena-
ry Session Resolution again explained to lower
courts that the provisions of the Kiev Agreement
and the Minsk Convention® do not govern issues
of the recognition and enforcement of foreign ar-
bitral awards.

Clarifying that the place
of arbitration is not
the same as the location

of the arbitral institution
or the hearing venue

Insofar as for a long time the only example
of an arbitration court was the ICAC, judges gath-
ered information on arbitral proceedings based
on the functional traditions of the ICAC. These
traditions included holding hearings at the location
of the ICAC, thanks to which the place of arbitra-
tion, location ofthe arbitralinstitutionandthe venue
of the hearings always coincided. Therefore, judg-
es sometimes viewed holding a hearing in a place
other than the place of arbitration or the location
of an arbitral institution as a violation of the ar-
bitration agreement.’ In the notorious “Singapore
Arbitration Case” the courts found that the hear-
ing of the Russia-Singapore Arbitration to resolve
the dispute took place in Moscow, and the award
of the Russia-Singapore Arbitration was actually
signed in Moscow, and therefore the courts drew
the conclusion that they should apply the proce-
dure for enforcing arbitral awards seated in Rus-
sia, and not the procedure for enforcing foreign
arbitral awards.'® Therefore, to avoid further mis-
understandings in this matter, the Plenary Session
Resolution states: “The place of arbitration does
not have to be the same as the location of the ar-
bitral institution under whose rules the arbitration
proceedings are held, or the venue of the hearing
in the case.”!!

> The main objective of the agreement on the procedure for resolving disputes in connection with business activities that was
signed on 20 March 1992 in Kiev (“Kiev Agreement”) was to fill the vacuum that arose after the breakup of the USSR in 1991.
This led to the need to create a legal mechanism for determining the correct jurisdiction in disputes within the CIS, and for the
enforcement of judgments handed down by state courts. Thus, the Kiev Agreement was mainly intended to regulate proceedings
specifically in state courts, not arbitration courts. However, insofar as at that time the majority of CLS countries were not parties
to the New York Convention (except for Russia, Belarus and Ukraine), the Kiev Agreement also applied to arbitral awards. But
after most of the CIS countries joined the New York Convention, the existence of a double enforcement regime (under the Kiev
Agreement and the New York Convention) began to create problems in practice.

¢ Letter of the Supreme Arbitrazh Court of the Russian Federation No. OM-37 dated 01.03.1996; “Overview of court practice
in cases involving the performance of the function of assistance and monitoring of arbitral tribunals and international commer-
cial arbitration” (ratified by the Presidium of the Russian Supreme Court on 26.12.2018).

7 Resolution of the Arbitrazh Court of Moscow Circuit dated 18.11.2019 No. F05-19912/2018 in case N A40-90601/2019.
$Convention on legal assistance and legal relationships in civil, family and criminal cases, dated 22.01.1993.

? For example, in 2001 state courts refused to recognize and enforce an arbitral award of the Arbitration Institute at the Stock-
holm Chamber of Commerce, finding a violation of the arbitration procedure agreed by the parties, including the fact that
arbitrators held the hearing in Stockholm, while the place of arbitration was Moscow.

10 See Resolution of the Arbitrazh Court of the Moscow District in Case No. A40-219464/16 dated 19 July 2017.

T [tem 15 of the Plenary Session Resolution.
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Clarifying the position
of courts on alternative
and asymmetrical
arbitration clauses

In the Sony Ericsson case,'? arbitrazh (state
commercial) courts deemed invalid a dispute
resolution clause, because it provided only one
party with the ability to choose whether to ap-
ply to a state court or the ICC. However, it was
unclear from the wording of the final court act'
in the case whether the entire clause was invalid,
or only that part which granted additional proce-
dural rights to one party in comparison to the other
party. To avoid further doubts about this, the Ple-
nary Session Resolution states: “A dispute resolu-
tion agreement that secures the right of only one
party to choose (an asymmetrical agreement), is
invalid to the extent that it deprives the other par-
ty of the right to choose between the same means
of resolving a dispute. In this case, each party to an
agreement has the right to use any means of dis-
pute resolution among those stipulated in the al-
ternative agreement concluded by the parties.”'

Non-conformity with arbitration
procedure or legislation
must be substantial

An important innovation of the Plenary Session
Resolution is the fact that the Supreme Court indi-
cated that not every violation of arbitration proce-
dure or the law constitutes grounds for the setting
aside of an arbitral award, or for a refusal to en-
force it; only substantial ones, that is, “if the vi-
olation committed led to a substantial violation
of the rights of one of the parties, causing an in-
fringement of the right to a fair consideration

I RUSSIA: UPDATE ON ARBITRATION | ANALYTICS

of the dispute.”’> Also, the party must have filed
objections against such non-conformity without
an unjustifiable delay, as stipulated in article 4
of the RF Law on International Commercial Ar-
bitration.

This provision should help prevent the setting
aside of awards on formal grounds when a viola-
tion of procedure in arbitration proceedings has
taken place but such violation is not substantial.

The failure to challenge,

with a state court, a decision

of an arbitral tribunal on having
jurisdiction, does not prevent
the filing of an objection against
jurisdiction in the course

of setting aside of an arbitral
award or at the stage

of resolving the matter

of its enforcement

In connection with the fact that Iegislation
on arbitration has enabled to separately challenge
a positive decision of an arbitral tribunal on hav-
ing jurisdiction, and has set a deadline for such an
appeal,'® a question has arisen: was the party that
disagreed with such decision required to file an ap-
peal with a state court, or could such party, follow-
ing the issuance of an arbitral award on the merits,
file an appeal for the setting aside of the award (or
object to the enforcement of such award), citing
the lack of jurisdiction?

Additional complications arose in connection
with the fact that a party that applies to a state court
with a motion to set aside a separate decision of an
arbitral tribunal on having jurisdiction, in essence,

12 See Baker McKenzie International Arbitration Yearbook for 2012-2013, JurisNet, pp. 370-373.
13 Resolution of the Supreme Arbitrazh Court of the Russian Federation in case VAS-1831/12 dated 19 June 2012.

" Jtem 24 of the Plenary Session Resolution
5 Item 49 of the Plenary Session Resolution.

16 See article 16 of Law of the Russian Federation N 5338-1 dated 07.07.1993 “On international commercial arbitration”;
article 16 of Federal Law N 382-FZ dated 29.12.2015 “On arbitration (arbitration proceedings) in the Russian Federation”;
article 235 of the Arbitrazh Procedure Code of the RF. In accordance with the above provisions, in the wording in effect at the
time of publication, this period is 1 month as from the date of receipt of the notice on the decision.
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is deprived of the ability to challenge a decision
of a court of first instance, in connection with an
explicit provision'” of the Code of Arbitrazh Proce-
dure and, therefore, was bound by the prejudicial
effect of the decision of the court of first instance.

The Plenary Session Resolution explained
that applying to a court for the challenge of a sep-
arate decision that the arbitral tribunal has juris-
diction is a right, not an obligation of the par-
ties, and “a party that does not apply to a court
to dismiss a separate ruling of an arbitral tribunal
on having jurisdiction, is not deprived of the right
to submit objections against the jurisdiction
of an arbitral tribunal that it had put forward ear-
lier during the arbitration proceedings as part
of the proceedings to set aside the arbitral award or
the proceedings to issue a writ of execution in re-
spect of the arbitral award.” '

Institutions, Rules
and Infrastructure

Since 1 November 2017 only arbitral institutions
that have obtained the “license”! from the Min-
istry of Justice can administer arbitrations seated
in Russia. As of February 2020, there are the fol-
lowing licensed arbitral institutions: the ICAC*
and the MAC?! at the Russian Chamber of Com-
merce and Industry, Arbitration Center at Rus-
sian Union of Industrialists and Entrepreneurs,?
Russian Arbitration Center at the Russian Insti-
tute of Modern Arbitration (RAC) *and National
Centre of Sports Arbitration at Sports Arbitration

Chamber ANO.?* As regards foreign arbitral in-
stitutions, Hong Kong International Arbitration
Centre (HKIAC) and Vienna International Arbitral
Centre (VIAC) have obtained the status of perma-
nent arbitral institutions and can administer inter-
national arbitration proceedings seated in Russia.?
With regard to the consequences of administering
Russia-seated arbitrations by foreign arbitral in-
stitutions without the status of permanent arbitral
institutions in Russia, there is an express provision
in the law that for the purposes of the Russian arbi-
tration laws the awards issued in such arbitrations
are considered as awards issued in ad hoc arbitra-
tions. However, the law also provides that persons
that have not obtained the status described above,
are forbidden from performing separate functions
related to administering of arbitration (including
appointment of arbitrators, deciding challenges,
acceptance of arbitration costs and fees, etc) in ad
hoc arbitrations. The law provides that in case
of violation of this prohibition, the award is con-
sidered to be rendered with violation of the arbi-
tral procedure. The latter rule creates a risk that
if an “unlicensed” foreign arbitral institution ad-
ministers arbitrations in Russia, the award will not
be enforced or will be set aside by Russian courts.

At the beginning of 2020, the Russian arbitra-
tion community was hit with a corruption scandal
related to RAC, where RAC was accused of a lack
of independence due to its close links to the Rus-
sian government and state-controlled entities,
such as Gazprombank and Rosatom.?® While RAC
made a general statement denying the allega-

7 See clause 5 of article 235 of the Arbitrazh Procedure Code of the Russian Federation (in the wording in effect as from 1

September 2016).
'8 [tem 33 of the Plenary Session Resolution.

9 The laws provide for a “right to perform functions of a permanent arbitral institution.”
20 International Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation, https.//mkas.tpprf.ru/en/.
2 Maritime Arbitration Commission at the Chamber of Commerce and Industry of the Russian Federation, https.//mac.tpprf.ru/en/.

2 hitps.//arbitration-rspp.ri/.

23 https://centerarbitr.ru/en/main-page.

2 https.//olympic.ru/about-committee/official-documents/dokumenty-sportivnogo-arbitrazha/.

% hitps.//minjust.ru/ru/deyatelnost-v-sfere-treteyskogo-razbiratelstva/perechen-inostrannyh-arbitrazhnyh-uchrezhdeniy.
2 https.//zakon.ru/blog/2020/02/06/rossijskij _institut_sovremennogo_arbitrazha_i_rossijskij _arbitrazhnyj centr_issledo-

vanie_ih_roli v_t.
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tions,?” nothing has been commented on by them
on the merits of accusations.

Cases

Excessive Amount of Penalties
Awarded by Arbitrators as
Grounds for Setting Aside an
Arbitral Award?®

Russian court set aside an ICAC award?® inter alia
because the amount of the penalties (USD 2.1 mil-
lion) awarded by the arbitral tribunal was exces-
sive. The dispute in arbitration arose out of the fail-
ure of Uzbekistan Airways, an award debtor, to pay
for the jet fuel supplied by the award creditor, BB En-
ergy (GULF) DMCC. The parties agreed on penalties
of 0.05 per day for the first 15 calendar days of the de-
lay and 0.4 per day for subsequent days of the delay.
At that, as argued by the award creditor, the amount
of the penalties was suggested by the award debtor.
The courts® setting aside the ICAC award reasoned
that the penalty rate was excessive and multiple times
exceed the reasonable rate, including the refinancing
rate of the Bank of Russia. The courts refused ar-
guments that both parties were foreign legal entities
and the practice of awarding penalties at their place
of incorporation could differ from that in Russia.

The courts also disputed the assessment of evi-
dence performed by the tribunal.

The above case demonstrates that Russian courts
continue to review awards on the merits despite
the explicit provisions of procedural codes to the con-
trary. Whereas the courts, in this case, could have

27 https:
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been influenced by the debtor’s arguments of no loss-
es on the creditor’s part, there is a tendency to com-
pare the penalties rate in the contract to the refinanc-
ing rate of the Bank of Russia. Thus, in February
2020 Arbitrazh Court of Moscow enforced a VIAC
arbitral award noting that the amount of the pen-
alties was below the refinancing rate of the Bank
of Russia and thus could not violate the public policy
of the Russian Federation and the rights and lawful
interests of the debtor.”!

Russian courts amend an
arbitration clause based on a
material change in circumstances
accepting the arguments that the
clause became unenforceable due
to sanctions32

Russian company’s claims arose due to a US com-
pany’s failure to pay for logistics services rendered
by the claimant based on three orders, which the par-
ties signed in December 2016, April 2017 and Sep-
tember 2017 under a General Services Agreement
concluded in August 2012.

The General Services Agreement had an arbi-
tration clause providing for ICC arbitration under
English law. As regards applicable law, the Agreement
stipulated that the claimant was to comply with appli-
cable laws, rules, provisions or decrees in the country
of any jurisdiction of performing part of the works in-
sofar as those were compatible with US laws.

Ason 26 January 2018, OFAC included the Rus-
sian company in the SDN List,* as a result, the re-
spondent, as a US entity, was banned from interacting

www.facebook.com/214175818996672/posts/869853196762261/?d=n.

2 Uzbekistan Airways v BB Energy (GULF) DMCC, case file at: http.//kad.arbitr.ru/Card/eb263ec6-b232-4101-ac66-

9dead6d09a8b.
Y JCAC award dd. 05.02.2019 in case Ne M-59/2018

30 The award was set aside by the first level court and the ruling upheld by higher courts. See Ruling of Arbitrazh Court of Mos-
cowdd. 8§ May 2019, Resolution of Arbitrazh Court of Moscow Circuit dd. 24 July 2019 and Ruling of Supreme Court’s Panel

of 25 November 2019 refusing fo review the case on the merits.

3! Ruling of Arbitrazh Court of Moscow dd. 12 February 2020 in case A40-317454/2019.
32 Instar Logistics v. Nabors Drilling International Limited, case file at: hitp://kad.arbitr.ru/Card/bb686748-753b-4c9f-

b6f6-cb2fae36008b.

3 OFAC’s list of Specially Designated Nationals and Blocked Persons, https.//www.treasury.gov/resource-center/sanctions,

sdn-list/pages/default.aspx.
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with the claimant and failed to respond to the claim-
ant’s request to amend the dispute resolution clause
so that disputes are to be resolved by the Arbitrazh
(state commercial) Court of Moscow under Russian
procedural rules. The claimant then filed its claims
with Arbitrazh Court of Moscow requesting to (1)
amend the dispute resolution and applicable law pro-
visions and (2) resolve the dispute on the merits.

The Arbitrazh Court of Moscow the court grant-
ed the claims for amending DR and applicable law
provisions. *¥The court based its decision on article 451
of the Russian Civil Code,* finding that the claimant
was substantially deprived of what it had been entitled
at the time of signing the contract as it failed to get
payment under a substantial part of orders for services.
The court further reasoned that the parties could not
foresee the issuance of US President’s Order No. 13661
at the time of concluding General Services Agreement,
and both the Agreement and the orders would not have
been entered into. The court found that the balance
of parties’ interests could be reinstated only by amend-
ing the contract as only in this case the claimant would
be able to defend its rights breached by the respondent.
The court of appeal upheld*® the judgment and ruled
that the arbitration clause was unenforceable because
of US imposing sanctions on the claimant and respon-
dent’s refusal as a US entity in compliance with US
sanctions to discharge its obligations undertaken under
the orders (including its failure to respond to claimant’s
letters of claim). The court added that due to the US
sanctions, the ICC award would not be enforceable
anywhere except Russia due to the blocking of bank-
ing transactions in favor of claimant that go through
correspondent accounts of banks under the control
of the US Federal Reserve System.

The above case is important in that it clarifies
that Russian courts about similar claims by or against
sanctioned entities will tend to find they have jurisdic-

tion and resolve disputes on the merits. The position
is in line with a draft law?’ submitted to the Russian
parliament, which introduces measures to protect
the rights of sanctioned companies and individuals.
This measure provides for the exclusive jurisdiction
of Russian courts over claims against such persons
as well as a possibility of such persons filing claims
with Russian courts for termination of foreign pro-
ceedings initiated against such entities.

Partial LMAA arbitral awards
enforced by Russian courts38

The applicant sought recognition and enforcement
of a third partial final award issued in LMAA arbitra-
tion proceedings whereby the tribunal resolved certain
issues, including that the owners had a right and law-
fully seized the vessel from the charterers and were en-
titled to terminate the Charter party; that the charter-
ers shall return or take all measures to enable the return
of the vessel and shall bear all requisite costs, including
costs relating to the award. The debtor argued, inter
alia, that the partial award was provisional and had not
become final and binding for the parties.

However, the applicant submitted an expert
opinion on clarifying the nature of partial final awards.
According to the expert the English seated tribunal
was entitled to issue partial final awards that relate
to various issues resolved in the course of the arbitra-
tion and that such awards are final and binding and do
not differ from ordinary arbitral awards. The expert
expressly stated that none of the partial final awards
could be qualified as provisional (that is, a sepa-
rate award on a certain issue that may be changed
in the final award) as the LMAA rules do not provide
for the issuance of such decisions.

The trial court granted the enforcement
and the courts of higher levels agreed with the find-

3 See Judgment of Arbitrazh Court of Moscow dd. 14 November 2019 in case A40-149566/2019.

¥ Article 451. Amending and nullifying the contract due to material change in circumstances.

3 Resolution of the Ninth Court of Appeal dd. 10 February 2020 in case A40-149566,/2019.

37See Draft law Ne 754380-7 “On amending legislative acts of the Russian Federation to protect the rights of certain categories
of individuals and legal entities due to unfriendly actions of the US and other foreign states.” The draft law was approved in the
first reading in May 2019, details at: https.//sozd.duma.gov.ru/bill/754380-7.

3 Silverburn Shipping (loM) Ltd v. Arc Shipping Company LLC, case file at: http.//kad.arbitr.ru/Card/c3c61e87-2b43-

48a0-8434-577a365c1457.
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ings of the first level court.*® The courts refused to ac-
cept arguments that arbitration proceedings regard-
ing the vessel in dispute and arising out of the charter
party have not finished and no final award was issued.

Russian courts refuse
enforcement of a foreign arbitral
award as the applicant fails

to substantiate the existence

of the debt #°

A creditor filed a claim based on an arbitral award is-
sued by the so-called Helsinki International Arbitra-
tion Court in the bankruptcy proceedings of the debt-
or. Lower courts refused to include the claims into
the register of creditors, and the cassation court
agreed. At that, the courts noted that the creditor
filed its claim to arbitration on 15 February 2018,
that is, after the initiation of bankruptcy proceedings
by a Russian court (12 April 2017) and as at the time
the hearing took place and the award was issued (19
September 2018 and 21 September 2018 respectively)
the debtor was in supervision proceedings. Therefore
the courts were to ensure that the rights of creditors
are not breached by the award because the protection
of the rights of third parties, according to courts, is an
element of public policy of a state.
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The court agreed that where a claim is filed
against the debtor before the supervision proceed-
ings, the claimant isentitled to continue in the arbitration
or file claims within the bankruptcy case. At the same
time, no writ of execution is issued in such cases,
and where enforcement of the award is sought, the courts
are to ensure that the legalization of the award outside
bankruptcy case does not lead to granting the claims
of one creditor to the detriment of the other creditors.
As in establishing creditor’s rights in the bankrupt-
cy case, the court recognizes only claims where suffi-
cient evidence was presented, in the enforcement case
the applicant has to provide documents substantiating
its claims. As the applicant failed to submit other doc-
uments [except for the award] the courts reasoned that
the claims were unfounded and that there had been no
debt toward the claimant, Listaks Corporation, Belize.

The courts added that, in order to prove that
the award was illegitimate, the creditor or a bank-
ruptcy manager is only to provide the court with pri-
ma facie evidence confirming substantial doubts that
the debt existed because otherwise, they would have
to carry a burden of proving negative facts, which
is not acceptable from the viewpoint of maintain-
ing the balance of procedural rights and guarantees.
At that, a party to the arbitration is to submit evi-
dence confirming the fact of conducting the arbitra-
tion and the validity of the award.

¥ Resolution of the Arbitrazh Court of Moscow Circuit dd. 16 October 2019; Ruling of the Supreme Court Panel dd. 13 January

2020 refusing to review the case on the merits.

% Listaks Corporation, Belize v. MDM Leasing, case file at: http://kad.arbitr.ru/Card/ee84da3 1-2¢90-4538-8bc 1-de36d-

d2e9375.
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WOMEN IN ARBITRATION 2020
CONFERENCE IN LIMA, PERU

Patrizia Sangalli
FCIArb, Partner,
SDG & Partners,
Milano

was asked to write about the Women in Arbitra-

tion conference organized in Peru, Lima on Jan-

uary 30-31, 2020. I was really honored to partic-

ipate to the same conference with 350 excellent
professionals, including 75 speakers from different
Countries from Europe, the US, Central America,
and Latin America who attended this event.

This was the second annual seminar host-
ed by the Instituto Peruano de Arbitraje (IPA),
with Carlos Soto as a great promoter of the event.
Carlos Soto is is the Founding Partner at Carlos Soto
& Asociados, Firm of Professional Arbitrators in Peru
and Spain, and the former Chairman of the Peruvian
Arbitration Institute — IPA. He is also active as an ar-
bitrator and Professor of Civil Law and Arbitration.

The Instituto Peruano de Arbitraje (IPA) is a non-
profit civil association organized to promote and expand
domestic and international arbitration in Peru through
academic activities, international conferences, seminar,
working breakfasts, publications, newsletters, etc.

Furthermore, the Instituto Peruano de Arbi-
traje (IPA) is the leading institution in the region
for its connoted efforts to promote and disseminate
the practice of arbitration as an efficient and effec-
tive mechanism for the settlement of disputes in Peru
and Latin America. The IPA’s presence in the aca-
demic and professional spheres is permanent through
the various quality events it organizes and its import-
ant publications on arbitration matters.

The objective of the conference is to bring to-
gether women dedicated to arbitration to discuss
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the current situation of women in the arbitration
world and their vision for the future.

The purpose is to have women from diverse
backgrounds and legal cultures active in international
dispute resolution in any role, including, arbitrator,
mediator, expert, adjudicator, surveyor, facilitator,
lawyer, or forensic consultant.

The conference started with an introduction
made especially on the relevance of gender diversity,
but also to have important and interesting arbitra-
tion topics. In Peru the women presence in arbitra-
tion has increased from 5% up to 18%, and there are
movements pro diversity. The Minister of Justice is
a woman, the President of the Constitutional Court
is a woman, and there is a “Junta Nacional de Jus-
ticia” (the National Committee of Justice), which
is constituted by three women in order to contribute
to the reform of justice. This feminine presence is es-
pecially contributing to Arbitration for being used as
an instrument to solve controversies.

One of the important tips given to women,
and especially to young people has been to become
“visible” and to participate to arbitration events, con-
ferences and courses. In fact, usually men are brav-
er than women. Therefore, a good approach could
be to participate and to be part of events, conferences
as speakers, and/or publications and courses.

An important issue mentioned during the con-
ference is the Pledge, in recognition of the under-rep-
resentation of women on international arbitral tribu-
nals. In 2015 members of the arbitration community
drew up a pledge to take action to increase, on an
equal opportunity basis, the number of women ap-
pointed as arbitrators in order to achieve a fair repre-
sentation. For this reason, it is important also to start
having women in Boards and Committees.

Institutional appointments account for only
a fraction of all arbitrator appointments. There is
a disconnection between the rate at which institutions
appoint women and the willingness of the parties
to do so. When asked by a client to select an arbitra-
tor, the desirability of promoting diversity is the last




feature on anyone’s mind. It would be very important
to pick the best person for the job. Therefore, there is
a need to attract the attention and the collaboration
of arbitration professionals of every type, of profes-
sionals drawn from the whole spectrum of geograph-
ical, ethnic and gender backgrounds.

In the US there are some interesting initiatives
which were mentioned during the conference in or-
der to have at least 30% gender diversity and in order
to grant a better position, not just for women, and not
onlyinarbitration. Anotherbrilliant initiative isto have
several companies that in the next five years could
register any change in gender diversity.

The problem, in fact, it is not only women di-
versity, but gender diversity. In arbitration, the neu-
trality and the independence can be granted, de facto,
by gender diversity, women diversity, and young diver-
sity, also to cross over the lack of impartiality.

There was also a panel discussing about
confidentiality and transparency in arbitration,
and the publication of Awards. The publication
of the Awards could be a possibility to have an idea
on the Tribunal, but it is not the only way we have
to have more transparency. Having a request about
more transparency, and about confidentiality, which
are the essentials in arbitration, the panel discussed
about the coexistence of these two elements, which
have to be preserved in arbitration. Very innovative
and interesting was the initiative of the “Centro de
Arbitraje” of Lima, which indicated the digitaliza-
tion of the arbitration proceedings with a digital plat-
form. The discussion involved incorporation of new
technologies, how they can affect the legal princi-
ples, hearings and the adversarial principle. Evidence
(including Whatsapp messages, e-mail, etc.) is also
an important issue: arbitrators could value what ev-
idence could be considered as valid or not, if it was
manipulated, if it has to be notarized, or perused
by an expert.

Women Way in Arbitration (WWA) was also
presented during the conference. WWA’s mission
is to foster the equitable role of women in the field
of arbitration and conflict resolution. It seeks to im-
prove the practice of arbitration and conflict reso-
lution by offering tools to broaden the involvement
of women in all aspects of such process — as coun-
sel, arbitrators, mediators, experts, academics,
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etc. The “founding mothers” of WWA include Veroni-
ca Sandler, Professor of Law at several Argentine uni-
versities and noted arbitration and commercial prac-
titioner, Sandra Gonzalez Vila, partner at Ferrere
Abogados (Uruguay) and Maria Inés Corra, interna-
tional arbitration partner at Bomchil (Argentina).

WWA offers a communication space to promote
the leadership of Latin American women in con-
flict resolution, and has been launched in several
Latin-American countries. WWA has already orga-
nized academic activities in several Latin American
venues, and hasentered into an agreement with the Pe-
ruvian Arbitration Institute (IPA) to work jointly
in promoting WWA'’s goals. WWA expects shortly
to enter into similar agreements with other well-
known arbitral organizations throughout Latin
America. Women and men interested in WWA’s
mission who would wish to be part of the project are
welcome to join and to lend a hand in any of its sev-
eral very active sub-committees (more about WWA,
and how to join, can be learned at the organization’s
website www.wwa.com).

Further to the conference, there were also spe-
cial social events organized to discover Peruvian spe-
cialties, typical food, beverages, and music. In Lima
the hospitality was perfect, thanks to the organizers,
sponsors, and warm welcome.

And for the next year, the conference will
be held in Cuzco, a city in southeastern Peru, near
the Urubamba Valley of the Andes mountain range.
It is the capital of the Cuzco Region and of the Cuz-
co Province. The city is the seventh most populous
in Peru, with a population of around 428,000. It is
located on the eastern end of the Knot of Cuzco, its
elevation is around 3,400 m. The city was the his-
toric capital of the Inca Empire. Cuzco was declared
a World Heritage Site by UNESCO with the title
“City of Cuzco”. It has become a major tourist desti-
nation, hosting nearly 2 million visitors a year.

The conference will still be focused on women
in arbitration, but including also men as speakers,
which is very important to confirm the complemen-
tarity with the other professionals participating.

This event is becoming a must every year in LA-
TAM region for international practitioners which be-
lieve in cooperation, diversity and professionality. It is
really worth joining!
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PomaH 3bikoe

Y10 Takoe KopoHaBupyc?

OPOHABUPYCHI MPEJACTABIISIOT COOOI TPYITITy

BHUPYCOB, KOTOPBIE BbI3bIBAIOT BOCIIAIUTEIb-

Hoe 3a00JIeBaHre OPraHOB JAbIXaHUS Yy YesiO-

BeKa B BUJIE TPUMNTIONOI00HBIX WA OOJIee TS -
>KeJIbIX 3a0oneBaHmit, Takux Kak SARS (Severe Acute
Respiratory Syndrome) — aTtunuyHasi ITHEBMOHMSI,
MEepBbIA Caydail 3a00JieBaHUST KOTOPOU OBLT 3aperu-
ctpupoBaH B HosiOpe 2002 roma B KMTaiCKO# IMpo-
BuHmu IyanayH; MERS (Middle East Respiratory
Syndrome), KOTOpbIi BrepBble OBUT 3aUKCUPO-
BaH B CaynoBckoii Apasuu B 2012 roay; u HaKoHell,
COVID-19 (Corona Virus Disease 2019), BO3HUKIINIA
B KMTaiiCKOI TPOBUHILIMM YXaHb B KoH1Ie 2019 rona.

SARS

C Hosi6ps 2002 roga Bupyc SARS B TeueHue aBYX
MecsleB ao0pancss M3 KOHTMHeHTalibHOro KuTas
1o TonkoHra u BeeTHama, a najiee poaosKuII pac-
MPOCTPaHAThCS BILIOTH a0 uioHs 2003 roma, Kkorma
ObUT 3aDMKCUPOBAH TMOCIEIHUI CyJail 3apaKeHus.
CrnyJyau 3apaxeHus] BUPYCOM TakKXKe OTMeUalucCh
B ToponTto (Kanana), TaiiBane u Cunramype. Co-
IJJaCHO JaHHBIM BceMupHOIl opraHuzanmum 3apa-
BooxpaHeHus (BO3), Bcero ObL10 BbIsIBICHO 8437
ciydaeB 3a0ojieBaHUS, U3 KOTOPBIX 813 3aKOHYM-
JIUCh JIETAIBHBIM UCXOIOM (0KOJO 9% mauueHTOB
¢ ToATBepXAeHHBIM auarHo3om SARS). I1pu atom
y UH(UIIMPOBaHHBIX cTapiie 50 JIeT CMepTHOCTb A0-
cturana 50%.
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napmHep Mansors, 2eHepanbHbll cekpemaps PAA

ITocne Toro kak anuaemust SARS coliia Ha HeT
B mione 2003 roga, 3abosieBIINEe ObUIM BbISIBJICHBI
elle YeThipe pa3a — B pesyJibTaTe OIIMOOK B J1ab0o-
paTopHBIX 3KcriepuMeHTax B CuHranype u TaiiBaHe
1 eIVMHOXIbBI €CTECTBEHHBIM MyTeM B IoKHOM Ku-
tae. 1o ounenke BO3, maxxe B MUKOBBIE MEPUOIBI
2003 roma pucK mnepemayd BUpyca MEXIY JIOAbMU
OBbUI TOCTATOYHO HM3KUM. [ToMHMO 3TOro, akTuB-
Hag ha3a 3a00s1eBaHMsI OblJla 1OCTATOYHO KPATKOI,
U pacIrpocTpaHEeHWE BUPYca CKOPO MPEeKPaTHUIOCh.

MERS

Bcembimka 3TOoro BUpyca Obula 3adMKCUpOBa-
Ha B CaymnoBckoil ApaBuu oceHbto 2012 ropga
U TIOCTETIEHHO paclpocTpaHuyiach Ha 23 CTpaHBbI,
B ToM unucie MemeH, O6bennHeHHbIE ApaGCcKue
Omupathel, Ppanuuio, epmanuio, Uranuio, Ipe-
uuto, Tynuc, Eruner, Manaiizuto, Taunana u ap.
ITo coctosinuio Ha 31 mast 2015 roga O6bLIO BBISIB-
neHo 1154 cnyuyasa 3aboieBaHUS U MO MEHbIIEH
Mepe 431 ciyyail ¢ JeTalbHBIM UCXOI0M (CMepT-
HocTb 37%). Ko BpeMeHM OKOHYAHUSI aKTMBHON
(¢a3wl 3apaxeHuss Ha binuxHem Boctoke, 20 Mas
2015 roma, mpou3oliia HOBasl BCIIbIIIKA 3a00Je-
BaHus — Ternepb yxKe B FOxHoit Kopee. cTouHun-
KOM cTajl Kopeell, KOTOPBI BEpHYJICS U3 TOE31-
KM B cTpaHbl biauxHero Boctoka. 20 uromas 2015
roga mpaButeabcTBO FOxHO# Kopeu cooOiiuiao
00 okoHYaHuUM osnureMuu. Ilo oduIMaTbHBIM
JaHHBIM, 3a IBa Mecsla 0bl10 MHGULIMPoBaHO 182
yeJioBeKa, 33 U3 HUX yMepiu (cMepTHOCTD 18%).




Ciydan 3a6oneBanust MERS-CoV nepronyecku
OTMEYAIOTCsI, TOCJIEMHNE TPU ObLIU 3a(UKCHPOBAHBI
B Karape B nekadpe 2019 rona. ITo orienkam BO3, Bu-
PYC MMeJT BBICOKYIO CTEeTIEHb OMTACHOCTU I CMEPTHOCTH.

Kaxk u B cnyuyae ¢ Bupycom SARS, 31ech cutya-
1Ms1 ObLTA B3$ITA MO KOHTPOJIb B JOCTATOYHO KOPOT-
KH€ CPOKHU, U TJIOOATIbHOM STTUAEMUU HE BO3HUKIIO.

COVID-19

31 nexabps 2019 roma Kwuraii mpouHdopMupo-
BaJl BceMupHylo opraHM3aiuio 31paBOOXpaHEHUS
0 BCIIBIIIKE B TTPOBUHIIMM YXaHb HOBOTO THUIIA KO-
pOHaBUpYca, KOTOPBIN OBICTPO PaCIPOCTPAHSICS
U UMeJ1 0oJiee BBICOKMI MPOLIEHT JIETATbHBIX UCXO-
JIOB, YEM YK€ U3BECTHBIE KOPOHABUPYCHI.

Bckope Bupyc Bbllen 3a Tpeneibl KOHTUHEH-
tanbHOro Kuras u K Havaimy maprta 2020 roga mosi-
BWICS Ha BCEX KOHTUHEHTaX, KpoMe AHTApKTUJIbI.
Bcero B mupe 3apeructpuponaHo 6oiee 95 000 ciy-
yaeB 3apaxeHuss COVID-19, u3 Hux okoso 3200 se-
TaJIbHBIX (CMEPTHOCTH 3,3%).

BO3 npucBouia BUpyCy BbICOKMIA CTAaTyC TJ10-
OanpHOU omacHocTu (very high) m oTmedaeT exe-
JHEBHBII POCT 3a00JIeBAEMOCTH.
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Puc. 1. Cmamucmuka BO3 no pacnpocmpaHeHuto
KopoHasupyca
McmouHuk: BcemupHas opaaHusauus 30paeooxpaHeHust?

! https:

KOPOHABUPYC KAK ®OPC-MAXKOP | AHAJTUTUKA

B nporiecce HammcaHus TaHHOM CTaThbU KOPO-
HaBUPYC U3 MPUPOTHO-0YaroBOii MH(MEKIIUN TOCTUT
YPOBHS$I TIaHJIEMMU, TIPU KOTOPOM 3a00JieBaHUE He-
KOHTPOJIUPYEMO PACIPOCTPAHSIETCS B T100aTbHOM
MaciuTade. Mcxonst u3 mpeablaylliero OInbiTa Mpo-
tuBonaeiictBus BupycaM SARS u MERS, BeposiTHO,
cuTyalus OyaeT B3sTa MoJ KOHTPOJIb: OyayT pa3pa-
0oTaHbl CpeacTBa MPOMPUIAKTUKU U TPOTUBOACH-
CTBUSI 3a00JIEBAEMOCTU KOPOHABUPYCOM, BIIUAC-
MU MIOCTENEHHO TMoiaeT Ha craa. TakuM obpa3om,
MOXHO OyIeT TOBOPUTh O BPEMEHHOM XapakTepe
nmaHaeMuu. Bompoc auiib B TOM, Kak J0JT0 TPOI-
JIATCSI OTPAaHUYUTEIbHBIC aIMUHUCTPATUBHBIE MEPhI
M KaKMe CPOKHU CJIeAyeT MPeayCMOTPETh B KOHTpaK-
Tax B TUIaHE UCITOJTHEHUST 00s13aTEIbCTB.

MocnepncTBus
KopoHaBupyca COVID-19

bricTpoe pacnipocTpaHeHue BUpyca 10 TIaHeTe, Mo-
BCEMECTHOE BBEICHWE OTpaHUUYEHUII Ha TPAHCIIOPT-
HOE COOOIleHrEe U 3asiBIEHUsT MPaBUTENbCTB U BO3
0 HaJIMYUU YTPO3bI 3M0POBbIO HACEJEHMS B IIO0ATb-
HOM MacllTabe OKa3aau Cepbe3HOE BIMSHUE Ha MEX-
nyHaponHbiii 6mzHec. Kommanuu u3 FOro-Boctou-
HOWl Asum, mpexnae Bcero u3 Kwutasg, Hayamu
COKpalllaTh WX MIPUOCTaHABIMBATH TPOU3BOJICTBEH-
HYIO IeSITeJIbBHOCTh 1 OTTPY3KY TOBApOB, UTO MOBJIEK-
JIO 3a cO0OI TTOBCEMECTHOE HapyllleHWe KOHTPAaKT-
HBIX 00s13aTeNIbCTB. B Apyrux crpaHax MOCTENEHHO
OrpaHUYMBAETCS TPAHCIIOPTHOE COOOIIEHUE, YXKe-
CTOYaeTCs DBIUAEMHUOJIOTMYECKUI KOHTPOJb, BBO-
JUTCS KapaHTUH, OTMEHSIIOTCSI MEpONpPUSTHUS, 3a-
KPBIBAIOTCS O(PUCHI U yYEOHbBIE YUPEXKIESHUSI.
JHeticTBus1 BiacTeid mo 6opbbe ¢ BUPYCOM CO-
3MaJIM CYIIECTBEHHbIE Oapbephbl IS MCIIOJHEHMUS
KOHTPAKTOB. DKOHOMUCTaM e€Ille MPEACTOUT Mpo-
W3BECTU TpeaBapUTEIbHBIN pacueT yiiepba, HaHe-
CEHHOro MexmyHapoaHoi Toprosie. Ho yxe ceri-
yac OYE€BUIHO, UTO CUTYyalllsl BOKPYT KOPOHaBUpYyca
OKaXXeT CaMO€ HeraTUBHOE BJIMSTHUE HA 9KOHOMMKY
M OyJIeT UMETh JOJTOCPOUHBIE MOCIEICTBUS.
Benbiika COVID-19 oTyeTiMBO MpOAEMOH-
CTpUpOBaIa XPYMKOCTh ITOOATLHON CUCTEMBI TOPTOB-

‘www.who.int/emergencies/diseases/novel-coronavirus-2019/situation-reports/.
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JI, KOTI/Ia BBIMAJCHUE OJHOTO M3 3BEHLEB HETaTUBHO
JICICTBYET Ha BCIO TOPTOBYIO 1IETIOUKY. Tak, Hampumep,
00IIMiIAT 00BEM CTPOUTETBHBIX TTPOEKTOB B CUHTammy-
pe cocTaBisieT 14—17 mapa DOUT. Y B 3HAYUTEIbHOM
CTEMEeHM 3aBUCHUT OT MHOCTPAHHOI, B OCHOBHOM KU-
TalicKoi, pabodeil cuibl. B pesyibsraTe orpaHUYeHUs
Ha repeMellieHe MHOCTPaHHOI paboueii CUJTbI U BBe-
JIEHUST BIHUIEMUOJIOTMYECKOro KOHTposist B CuHra-
Mype CJIeAyeT OXWAATh IMOBCEMECTHBIX HapyIIEHWI
KOHTPAKTHBIX CPOKOB CTPOUTENIbCTBA. 3aCTPOUIIIMKI
Y MOAPSIAYUKU, BEPOSITHO, OYIyT aKTUBHO CCHLIATHCS
Ha OOCTOSITEIbCTBA HEMPEOJAOIUMON CUJTBI, B PE3YIIb-
TaTe KOTOPBIX MPOUCXOAMT 3aJepKKa B peaau3aiiun
CTPOUTENIBHBIX MPOEKTOB. AccolMalvs CTpouTeei
CuHramypa, B KoTopoii coctouT okojio 3000 uieHOoB,
yKe MporMH(MOPMUpPOBajia MPAaBUTEIBCTBO O HEXBATKE
paboumx: OHU HE MOTYT BepHYTbcsl B CUHTAIyp TTOCIIe
npazaHoBaHMs kurtarickoro Hosoro rona.

Hpyroil mpumep: WHAMNACKUE SHEPTeTUYECKUE
KOMITAaHUM, KOTOpbIC YYacTBYIOT B TOCYIApCTBEH-
HOI TIporpaMMe pa3BUTHSI SHEPIeTUKU, OOPaTUIUChH
K TIpaBUTEJILCTBY C MPOCHOOH JaTh MOCIabaeHUs
0 CpoKaM 1 (PUHAHCUPOBAHUIO IMPOEKTOB IO CTPOU-
TEJBCTBY TEHEPUPYIOIIMX MOIIHOCTEN Ha COJTHEUHOM
SHEpPIUM, TMOCKOJIbKY OCHOBHBIE KOMIIOHEHTHI COJ-
HEUYHBIX OaTapeil 3aKymaroTcsl Ha KUTaliCKUX 3aBOJaX,
paboTa KOTOpBbIX MpHOCTaHOBIeHA. B oTBeT MuHU-
cTepcTBO (puHAHCOB WMHauu TponHOOPMUPOBATIO
KOMITaHUU, KOTOPbIE 3aBUCAT OT MOCTaBOK 13 Kurasi,
YTO OHHU BIPaBE 3asIBUTh O (opc-Maxkope I OCBO-
0OXX/IEHUST OT OTBETCTBEHHOCTM IO TOCKOHTpPaKTaM.
AHaJIOTUYHBIE TPUMEPHI MOKHO HAWTH ITOBCEMECTHO.

AAMUHUCTPATUBHbIE MepPbI
npasutesibcTBa Kurtas

YToOBI KaK-TO CMSITYUTH HETATUBHBIE MOCEACTBUS
JUISl KATalCKOro Ou3Heca, MpaBUTEILCTBO Kuras
00513aJ10 OTpacyeBble aCCOLMALMU B 00JIaCTU Mallli-
HOCTPOCHUSI, HEIPOTOJb30BaHUsI, ITPOU3BOJACTBA
MEIUIIMHCKOTO 000OpY/IOBaHUsSI, TEKCTUJIS, XUMM-
YECKOU MTPOMBIIILJIEHHOCTH U JIp. 00ECIeYNUTh CBOUX
YJICHOB IOPUIMYECKON TOMACPKKON W MpOorMHDOpP-
MUpPOBaTh O HEOOXOAMMOCTH oOpaiieHus B CoBeT
MO COAEHCTBUIO MEXIyHapoaHoi Toprosie Kutas
(CCPIT) 3a ceptucdukaramu o popc-Maxope. K Ha-
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yany mapTa 2020 roga CCPIT Beian yxe 6osee 4500
cepTU(PUKATOB KUTACKUM KommaHusIM u3 30 cex-
TOPOB 9KOHOMUKH ITO0 KOHTPaKTaM Ha OOIIYI0 CyM-
My 6osee 40 mupa nosi. Huzke mpuBeaeHa apuarpam-
Ma BbImaHHBIX cepTudukaroB CCPIT ¢ pazouBkoit
MO CEKTOpaM 9KOHOMMKMU.
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Puc. 2. [lpoueHMHoe coomHoweHue 8bl0AHHbIX
cepmugukamos o epeMeHHOM NPUOCMAHO8/1eHUU
dessmesbHocmu 6 KHP

CepTudukat npeactaBiaseT coO00i JOKYMEHT,
B KOTOPOM COOOIIaeTcs, 4YTO B COOTBETCTBUU
C TMIOCTAHOBJIEHUEM MPaBUTEJIbCTBA TOWM U MHOM
MMPOBUHLINM OEITEIbHOCTh KOMITAHWI ITPUOCTa-
HaBJIMWBaeTCsd IO YyKa3aHHOW maTel. Hampumep,
B MPOBUHIMM X3031i, B KOTOPOil HaXOIUTCI TO-
poI YxaHb, BhIZAeTCsI CepTUMUKAT CICAYIOLIETO
conepxxaHus: «This is to certify that: According
to “the notice of the General Office of the People’s
Government of Hebei Province on the postpone
of production recovery of companies” on January
30, 2020, the companies within the administrative
area of Hebei Province are forbidden to recover
production before 24:00 February 9, 2020.
The matter is true».
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THIS IS TO CERTIFY THAT: According to “the notice of
the General 0ffice of the Pocple's Governmeat of Hebei
Province on  the postpons of prodeetion recovery of
coepanias  ® on January 30, 2020, he gofpanies
within the administrative area of Hebél Province':

forbidden to recovor production before (24:00  F -

9, 2020. The satter is true | fglin ..'f
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Puc. 3. Cepmucdpukam o epeMeHHOM hpuocmaHosne-
Huu desamenbHocmu, Kumati

[Mpn 5TOM B pa3HbIX MPOBUHIIMUSIX OTACICHUS
CCPIT BbImatoT cepTudUuKaThl pa3HOTO CoaepKa-
HUS U C pa3HBIMU BPEMEHHBIMU OTPaHUYCHUSIMU.

BosHukaeT Bompoc: SIBISIOTCS JU TTOJ00HbIE
cepTuduKaThl, MYCTh AaXe M BbIAAHHBIC TOCyaap-
CTBEHHOIT opraHu3alneii, 00eperoM oT OTBETCTBEH-
HOCTH 110 KOHTPaKTHBIM 00s13aTeibeTBaM? Kak ciie-
JIyeT U3 coAepKaHUsl cepTU(PUKATOB, caMU TI0 cebe
OHM HE SIBIISIIOTCS JOKYMEHTaMM, (DUKCHUPYIOIIM-
Mu (dakT dopc-Maxopa. OHU JUIIb TTOATBEPXKIA-
[OT, YTO CYIIECTBYET BPEMEHHBI MPaBOBOW 3aIlper
Ha paboTy NMpeaNpusITUIA B peruoHe, He Oosiee. Mak-
CUMYM, 9TO MOTYT YAOCTOBEPUTD TaHHBIE CEPTU(DU-
KaTbl, — 3TO TO, YTO MPEANPUITUIO ObUIO 3aIpele-
HO paboTaTh B OMpeaeIeHHbIN TTeproa BpeMeHu. Ha
Halll B3I, caM Mo cebe cepTudUKaT He CleayeT
paccMarpuBaTh B KauyecTBE IMOJTHOLEHHOIO JOKa-
3aTeJIbCTBa CYIIECTBOBaHUS (hopc-MaxKopa, a TeM
OoJjiee KaK TapaHTUPOBAHHYIO IPABOBYIO 3alllUTy
JUIST KATACKUX KomrmaHuii. HampoTtus, Kaxercs,
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YTO JaHHBbIC CepTI/I(I)I/IKaTI)I BBOJAT KUTAMCKHE KOM-
ITaHUN B 38.6JTY)KI[CHI/IC, cozgaBad y HUX JIOXKHOC
OLIYIICHMUE TOTI'O, YTO IOCydapCTBO BbIJAaJIO UM HE-
KO€ 0CBOOOXIEHUE OT IIPaBOBLIX HpeTeHBVIVI CO CTO-
POHBI KOHTPAr¢HTOB. OquI/IZ[HO, 4YTO JaHHad CUTy-
alyd Cco3aacT NpCAIloCbUIKM OJid BOSHHWKHOBCHMA
0OJIBIIIOrO YMC/ia BHEIITHEAKOHOMUYECKUX CITOPOB.

AJMUHUCTPaATUBHbIE MEPbI
NPYrux rocyaapcTts

ITomumo AAMUHUCTPATUBHBIX OrpaHUYEeHUIA
CO CTOPOHBI KUTAMCKUX BIACTEU CIEIyeT OTMETUTh
W BCTPEUYHbIE OTPAHUYEHUST CO CTOPOHBI TOCYIapCTB
— PELMIMEHTOB KUTaCKUX TOBApOB U YCIYT. B HEeKo-
TOPBIX cTpaHax (Hampumep, B Poccun, Bennukoopu-
tanuu, lepmanuu, BeeTHame, psine ctpaH Adpuku
W JIp.) TOJHOCTBIO WJIM YaCTUYHO MPUOCTAHOBJE-
HO aBuacooOIiieHrue ¢ KuraeM 1 MHbIMU CTpaHaMHu,
B KOTOpBIX 3apukcupoBaHa anuaemuss COVID-19.

B Poccuu BBeneHbl criendalbHble aIMUHU-
CTpaTHUBHbBIE MEPbI, TPOBOASATCS KapaHTUHHbBIE M-
pOIIPUSITHSI, HaIlpaBJICHHbIE Ha IpeAOTBpalleHue
BCIIBIILIKKM 3a0osieBaeMocTU. B Tlonbiie, HecMOTps
Ha HEe3HAYUTEIbHOE YMCI0 MHOUIIMPOBAHHBIX, 00b-
SIBJIEH KapaHTUH BO BCEX 00pa30BaTEIbHbBIX YUPEK-
JNEHUSIX, 3aKPBITBl O(UCHI KPYMHBIX KOPITOpaIIUiA.
B WM3paunne maccaxupbl, TPUOBIBIIIME B TOM YUCTIE
W3 psifia eBpONeiCKUX CTpaH, MOAJIeXaT CaMOU30JIsI-
1uu (KapaHTUHY) B TedyeHue 14 nHeit. He nckioue-
HO, YTO aHAJIOTMYHbIE MEePbI OYAYT MPUHSTHI U APY-
TUMU CTpaHaMHU.

CrnenoBaTelbHO, TTPAaBOBBIE 3aIlPEThl OPraHOB
TOCYIapCTBEHHO! BJIACTU B Pa3HBIX CTpaHaX TakKXKe
MOTYT CO3[aTh BPEMEHHBbIE TIPETSITCTBUS IS Mepe-
MEIIEHUs TOBAPOB U YCIYT U JOJKHBI TIPUHUMATHCS
BO BHMMaHME MPU MPaBOBOU OlIEHKE KOHTPAKTHBIX
00513aTEIbCTB.

AHaIM3UPYST CUTyallMi0 C KOPOHABUPYCOM
B MUpE, CIeayeT OTMETUTh, YTO, HECMOTPSI Ha IJI0-
OabHBIN MacIITad MPOOJIEMBbI, B OOJBIIMHCTBE CIIy-
yaeB caM MO cebe KOpPOHABUPYC €ABa JIM MOXKHO
paccMaTpuBaTh B KaU€CTBE HEMPEOIOJTUMOM CHUJIBI,
Mo KpaliHeit Mepe Ha JaHHOM 3Tare. CKopee cie-
nyeT roBopuTh He 0 camoM COVID-19 kak Hemnpeo-
JIOJTMMOM TIPETIITCTBUM Ha MYTU WCTIOJTHEHUST KOH-
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TPaKTOB, a 00 aAMUHUCTPATUBHBIX Mepax 1Mo 60proe
C BUPYCOM, B pe3yJbTaTe KOTOPBIX KPAaTKOCPOUHO
MPUOCTAHABIMBAETCA paboTa KOMMAaHUI B paMKax
OIpeNeIEHHOTO PEerMoHa, U MHBIX OTPaHUYEHUSIX.
BosHukaeT Bompoc: KaKOBbI IIPaBOBBIE TMOCIIEI-
CTBUSl TaKUX AaJIMUHMCTPATUBHBIX OTpaHUYECHUI
U SIBJISTIOTCS U OHU (hopc-MakopoMm?

YT10o Takoe popc-markop?

Dopc-Maxop npeacTaBisieT co00i HEMPEOI0TUMOE
00CTOATENbCTBO, HE 3aBHCSIIEE OT BOJM CTOPOH
1 Bemylllee K HEBO3MOXHOCTH MCITOJTHEHUST JOTO-
BOPHBIX 0053aTeNbCTB. B poccuiickoM 3akoHOAa-
TEIbCTBE KOHIIEMIUS (opc-Maxkopa 3aKperieHa
B M. 3 cT. 401 I'K 1 gomyckaetr ocBOOOXKAEHUE OT OT-
BETCTBEHHOCTHU, €CIU «Haajiexaliee HCIOJHEeHUE
0Ka3aJloCh HEBO3MOXHBIM BCJIEICTBUE HEIPEOI0-
JIUMO# CWJIBI, TO €CTh YPE3BbIYANHBIX U HEMPEIO0T-
BpPaTHUMBbIX TTPY TAHHBIX YCIOBUSIX OOCTOSITEILCTBY.

K noroBopam MexayHapomHOI KYIUIM-TTpoaa-
KU MEXIY POCCUMCKUMU U KUTAHCKUMU KOMIIa-
HusMu Hepeako npumeHsercs Konsenuuss OOH
0 JOTrOBOpaxX MEXIYHAPOAHON KYIUIM-MPOAAKU
toBapoB (Benckas kousenuus 1980 roma, CISG),
ecii ee TpMMEHEeHHe TIPSIMO He MCKJTIOUEHO COoTJIa-
IIEHUEM CTOPOH.

ITynkT 1 ct. 79 CISG ycTaHaBIMBAET, YTO «CTO-
pOHa He HECeT OTBETCTBEHHOCTM 32 HEMCITOJIHEHUE
J000T0 M3 CBOMX 00SI3aTEIbLCTB, €CAU JTOKaXeT,
YTO OHO OBLIO BBI3BAHO MPEMSATCTBUEM BHE €€ KOH-
TPOJIS ¥ UTO OT Hee Hesb3sl OBLJIO pa3yMHO OXUAATh
MIPUHSTHS 3TOTO MPETSITCTBUS B pacueT MPU 3aKJII0-
YEHUHU JIoroBOpa 100 M30eKaHWs WIM MPEeoaosie-
HUSI 3TOTO MPEMSATCTBUS WM €ro TOCICACTBUI».
[Ipu 3TOM cTOpOHA, KOTOpasi HEe WCIOJHSIET CBOU
00s13aTeabCTBA U CChliaeTcsl Ha hopC-Maxkop, JOIK-
Ha HaINpaBUTh U3BEILIEHNE APYTOil CTOPOHE O CYIIe-
CTBOBAaHUM HEMPEOAOJUMOI CUJIBI U €€ BIMSHUU
Ha CIIOCOOHOCTb CTOPOHBI HCHOJHUTH KOHTPAKT.
Ecnu sT0 M3BellleHWe HE TMOJYYeHO APYroil CTo-
pOHOII B TeUYeHME Pa3yMHOIo CpokKa Iocje TOro,
KakK 00 3TOM MPEMSITCTBUM CTAJIO WK JOJKHO OBLIO
CTaTh U3BECTHO HE UCITOJHSIONIEH CBOE 00s3aTeb-
CTBO CTOPOHE, 3Ta TTOCJIEIHSISI CTOPOHA HECET OTBET-
CTBEHHOCTD 3a YOBITKM, SIBJISIIOIIMECS PE3YJIBTATOM
TOT0, YTO TaKOE M3BEIICHNE TTOJyYeHO He ObLIO.
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Takum oOpaszom, st TOTO YTOOBI TO WJIM MHOE
00CTOSITETHCTBO MOKHO OBLIO CUMTATh (DOPC-MaxKo-
POM JUTSl CTOPOH, HEOOXOAMMO HAJIMUKe psifa 00s3a-
TEJbHBIX 2JIEMEHTOB:

*  0OCTOSITEILCTBO HEJNb3sI OBLIO pPasyMHO
0XUIATh TP 3aKTI0YCHUU JOTOBOPA;

*  OHO BBI3BAHO MPEMSTCTBMEM BHE KOHTPO-
JIsl CTOPOH;

* MpM HACTYIJICHMM OOCTOSITEbCTBA CTO-
pOHa He MOIJIa €ro MpeoaoJieTh, Ipuaras
pasyMHbIC YCUIIUS,;

* CTOpOHA, CChLIAIOIIAsCS Ha OOCTOSITENb-
CTBa HEMPEOJOJMMON CUJIbI, MPOUH(DOP-
MMpOBaJla JIPYIYIO CTOPOHY B TeUYCHMUE
pa3yMHOTO CpokKa O HEBO3MOXHOCTU HC-
MOJTHUTH CBOM 00513aTeJIbCTBA.

O4yeBUIHO, YTO OpeMs JOKa3bIBAaHUS JIEKUT

Ha CTOpOHE, cchlialoleiics Ha popc-Maxop.

ITpu pa3paboTKe BHEHTHEIKOHOMUYECKUX J0O-
TOBOPOB HEOOXOIMMO YYUTHIBAThH, YTO B HEKOTOPBIX
MPaBOMOPSIIKAaX OTCYTCTBYET 3aKOHOMIATEIbHOE 3a-
KpeIUieHWe KOHUenuuu Qopc-maxopa (AHTIUS,
Asctpus, ITepmanus, IBeiinapus). [Toatomy ecnu
JIOTOBOPOM, K KOTOPOMY TPUMEHSIeTCS TaKoe Ipa-
BO, HE TIPEIYCMOTPEHBI MOJOXEHUsT 0 GOopCc-MaxKo-
pe, TO CTOpOHA HE CMOXET CChUIaThCs Ha 3aKOHO-
JATebHBIA WIM JOTOBOPHBIN (hopc-Maxop. XoTs
HE MCKJIIOYEHO, YTO CTOpPOHA MOMPOOYeT MpHuMe-
HUTH 110 aHAJIOTUU T€ WM MHBIE TTpaBUIa JeJIOBOTO
obopora, Hanmpumep [TpUHIMITBI MEXIyHAPOTHBIX
KoMMepueckux KoHTpakToB YHUJIPYA, xotopbie
coJepKar IoJioxxeHue o hopc-maxope B cT. 7.1.7.

B tex mpaBomopsnkax, rae OTCyTCTBYET KOH-
Lenmus opc-mMaxopa, CyleCTBYIOT CX0XKHe KOH-
LIETIIMU, HalmpaBleHHbIE Ha OCBOOOXIEHMUE CTO-
POH OT OTBETCTBEHHOCTHU B CiIyyae HACTYIUICHUS
HEMpenBUAEHHBIX 00cToATeNbCcTB. K TakuMm, Ha-
MpUMEP, MOXHO OTHECTU KOHIIEMIIMIO THIETHOCTU
noroBopa (frustration), 3atpynHeHus (hardship),
HEeBO3MOXHOCTU UCTIOTHeHUs (impossibility) u ap.
ITockonbKy BCe OHU OTJIMYAIOTCS IPYT OT APY-
ra coaep:KaHueM M MPaBOBBIMU MOCJIEACTBUSIMMU,
Mnpu pa3paboTKe BHEITHEOKOHOMMYECKMX JOTO-
BOPOB PEKOMEHIYeTCSI BHUMATEJbHO OTHECTHCH
K JIOTOBOPHBIM TMOJIOXKEHUSIM O (opc-Maxko-
pe, He ToJlarasich Ha 3aKOHOIATEJIbHYIO 3allUTy
10 JaHHOMY BOIIPOCY.



Asnsercsa v annpemums
KOpOHaBupyca
dopc-markopom?

OTBET Ha JAHHBIN BOIIPOC MOXHO HATh JIMIIb MTPH-
MEHUTEIBHO K O0CTOSITEILCTBAM KOHKPETHOTO CITO-
pa. Kak OblJ10 OTMEUYEHO BBIIIIE, BasKHbBI TTOJOXEHUS
JIOroBOpa, MPUMEHUMOE MPaBO U CAMU OOCTOSITEIIb-
CTBa Jena.

Ecnmu K TIpaBOOTHOIIEHUSIM CTOPOH IIpPUMeE-
HSTFOTCS TTOJTOKEHUSI
0 (opc-Maxkope (Ha 0C- s
HOBE 3aKOHa WJIM JOTO-
Bopa), TO 0A30BbLIM Te-
CTOM 37eCh TMOCIyXaT
YeThIpe OITMCAHHBIX
BbIllIe dJieMeHTa. Ecnu
K€ KaKoM-Inbo U3 yKa-
3aHHBIX 2JIEMEHTOB OT-
CYTCTBYET, TOBOPUTH
0 hopc-MaxXope He TIpH-
XOJUTCS.

OmuH M3 KIiIoYe-
BBIX BOMPOCOB — MOTYT
JIU CTOPOHBI Pa3yMHO
MpeIBUAETh HACTYIUICHWE TeX WJIM MHBIX COOBITHI
Ha MOMEHT 3aKJo4yeHus noroBopa. Hampumep,
ecld KOHTPaKT ObLT 3aKioueH rociie 31 pexadps
2019 roga, To ecTh mocJje TOro, Kak MpaBUTEILCTBO
KHP odunmansHo yBenomuiao BO3 o Benblilke 3a-
OoJsieBaHUs, MocTaBIIMK U3 Kutas eaBa Jiu MOXeT
3asBJIITH O HempeABUAeHHOCTU. Kak yxxe roBopu-
JIOCh, TIOMOOHBIE BMUAEMUHN CIYYaJIUCh U TIPEXKIE
(SARS 1 MERS) u MeToasl 60pb0bI ¢ HUMM XOPOIIIO
W3BECTHBI: BBEACHNE aJMWHUCTPATUBHBIX OIpaHU-
yeHU M KapaHTWHa. CleaoBaTelbHO, B OINMUCAH-
HOM cJlydyae Ha MOMEHT 3aKJIIOUeHUs J0roBopa —
MPU JTOJDKHON OCMOTPUTEBHOCTH — MOXKHO OBLIO
OXXMIATh BBEICHUS XXECTKUX aIMWHHCTPATUBHBIX
OrpaHUYEHUI U pacTipeieUTh PUCKU B TOTOBOPE.

Kak oTmeyaroT uccienoBareiu, pe3Kuil pocT
yuciaa ciaydaeB 3adoneBaHus COVID-19 B FOxHoii
Kopee mpu mocratoyHo HEOONBIIOM KOJUYECTBE
ciyyaeB B cocenHux crtpaHax (Ionkonre, CuH-
ranype, TaiiBaHe, TaumnaHge) OOBSICHSIETCS TeM,

4000

2000 Chinese regions, except Hubei
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YTO MOCJEAHWE aKTUBHO TPHUMEHSIOT CBOI IpO-
1IJTIBIA OTIBIT, MPUOOPETEHHBIN B O0OpHOE C BUPYCOM
SARS B 2002 roay: KapaHTUH U aIMUHUCTPATUBHbBIC
OTrpaHMYEHUs Ha JIEeITebHOCTh KOMITAHUI U TOCYy-
JapcTBeHHBIX yupexaeHuit. B FOxHoit Kopee aHa-
JIOTUUHBIN OMBIT OTCYTCTBYET, MOCKOJbKY CTpaHa
ObLTa TIpakTUYeCcKU He 3aTpoHyTa SARS, a kapaH-
TiH B c¢Ba3u ¢ COVID-19 Obu1 BBelleH cO 3HAYU-
TeJbHOM 3aaepxkKoit. B Utanuu, rae 1o mociemaHero
MOMEHTa OTPULIAJIM HEOOXOAMMOCTb BBEICHUS BCE-
00111er0 KapaHTUHA, U BOBCE MPOU3OIIIE] B3PbIBHOM
pocT 3a00J1€Ba€MOCTH I CMEPTHOCTH.

South Korea

T is from primary data from Githe
htips://github. com/CSSEGISandData/COVID- 18/b

aricsse_covid_19_data/cssa_covid_19_time_seras/time_seres_19-covid-Confirmed. csv

Puc. 4. luHamuKa pacnpocmpaHeHuUsi KOpoHasupyca
8 pezuoHax Kumas (kpome o6aacmu Xy63li),
HOxcHoli Kopee, Umanuu, UpaHe.

Ecnu yBenuuuth Maciutadb rpaguka (puc. 4)
B MPaBOM HUKHEM YTJy, TO MOXHO YBUIETh CTaTH-
CTUKY APYTMX CTpaH I0XKHO-a3UuaTCKOro peruoHa —
Tonkonra, Cunranypa, Taunanaa u Sinonuu. Ilpo-
LIEHT 3a00JIEBIIMX 3[eCh HECPABHMMO MEHbIIIEe, YeM
B coceaHeli FOxHoit Kopee, 1 9KCMMOHEHIIUATBLHOTO
pocTa uucia 3a0oieBaHUI He HaOJIIogaeTCs.

HUcxonst u3 MNpenblayliero OMbiTa, MOXHO
C BBICOKOW CTEIEeHbIO BEPOSITHOCTU MPEANOJI0XHUTD,
4YTO B CJIyyae HOBOM BMUIEMUM B OyaylIeM clieayeT
OXUJIATh 9KCTPEHHOI'O BBEIECHMSI aIMUHUCTPATUB-
HBIX Mep, KOTOpble, HECOMHEHHO, CTaHYT MPEIsIT-
CTBOBATb UCMOJHEHUIO JOTOBOPOB.

Jpyrum BOIpocoM SBJSIETCS TPeIBUAESHHOCTD
BO3MOXKHOI0, HO He O4eBUAHOro coobITUsI. Hampu-
MEp, MOXHO JIM TIPeInoJOXUTh (a €clu MOXKHO,
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Source: Tomas Pueyo analysis from primary data from Github:

https.//github.com/CSSEGISandData/COVID-19/blob/master/csse_covid_19_data/csse_covid_19_time_series/time_series_19-covid-Confirmed.csv

Taiwan didn't even make it to this graph because it didn't have the 50 cases threshold that | used.
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Puc. 5. Cmamucmuka pacnpocmpaHeHusi KopoHasupyca eHe KHP

TO C KaKOI BEpPOSITHOCTBIO), YTO B OyayIlleM BHOBb
HayHeTCs TaHAeMUus, KoTopas OyaeT MpemnsTCTBO-
BaTh WCIIOJIHEHUIO AOroBopoB. Bormpoc amckyc-
CUOHHBIN, OJHAKO, TpUHMMAs BO BHUMaHUE yya-
CTUBIIIMECS CIy4Yau TJ100aJbHOIO pacpoCTpaHeHUs
HOBBIX MH(EKIIMOHHBIX 3a00JIeBaHUI B MOCIEIHUE
JIeCSITUJIETUSI, BEPOSITHOCTD MOSIBJICHUSI HOBBIX, pa-
Hee HeM3BECTHbBIX 3a00JI€BaHUI B OTAEIbHBIX Peru-
OHAaXx TIJIAaHEThI TOCTATOYHO BBICOKA.

SIBnsgercss M BCIbIIIKA KOPOHaBUpYCca peaib-
HBIM MPEMNsITCTBUEM [JIs1 MCIIOJHEHUSI J0roBopa
U HAXOOMTCS JIM TaKoe TIPEersITCTBUE BHE KOHTPOJISI
ctopoH? BHOBB Bce 3aBUCUT OT KOHKPETHBIX 00CTO-
SITeJIbCTB Aesia. BO3MOXHO, UTO Ha MOMEHT IIpU-
OCTaHOBJICHUST PAOOTHI MPEANPUSATUSI B KOHKPET-
Hoil poBuHIMK KHP ToBap yke ObLT mpou3BeAcH
U1 aIMUHUCTPATUBHBIE OTPaHUUYEHUsI, HAITpaBJICHHbIE
Ha MPUOCTAHOBJIEHHE ITPOM3BOACTBA, HE MPEIsT-
cTBOBaIM OTrpy3ke. IToMrMo 3TOrO, MpaBUTEILCTBA
He Bcex NMpoBUHLMI KuTas He3aMeqIuTeNbHO BBeE-
JIM OrpaHMYeHUs] Ha paboTy KOMIAHUI B yKa3aH-
HBI TIepuon BpeMeHu. BmecTe ¢ TeM, gaxke eciu
TOBap MPOM3BOAUTCS B MPOBUMHLMH, TI€ 3alpeToB
HET, HO TPAHCITOPTUPOBKA WJIM CKJIaIUPOBAHUE OCY-
LLIECTBIISIIOTCS Yyepe3 MPOBUHILIMIO, B KOTOPO BBe-
JIeH KapaHTWUH, MOXKHO TOBOPUTH O CYILIECTBOBAHUU
(aKTUYECKOro MPEMnsITCTBUSI, KOTOPOE HaXOAUTCS
BHE KOHTpPOJISI CTOpOH. TeM He MeHee CTOpOHA TOIXK-
Ha J0Ka3aTh, UTO Y Hee He ObUIO aJbTepHATUBHOIO
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crocoba MOCTaBKU TOBapa MOKYIATeNI0, MyCTh JaXe
M BJIEKYIIIETO 3a COOOM yBeJIMUEeHNE Ce0eCTOMMOCTH.
Hanpumep, mocTaBIIMK MOT MCMOJTHUTH JIOTOBOD,
3aKyIMB TOBAp Y APYroro MpOU3BOAUTENSI, OTIIPABUB
Ipy3 ApyrMM MapiipyTom 1 T.0. MHaue roBopsi, cTopo-
Ha JI0JKHA JI0Ka3aTh, YTO HE MOTJIa TTPEOI0JIETh TeKY-
11Ie 00CTOSITEILCTBA, TTPUIIOXKUB PA3yMHBIC YCUITHS.

Bompoc pasymHOCTM SIBISIETCSI  OLIGHOYHBIM
U pelraeTcss MUHIUBUIYATbHO B KaXKI0M KOHKPETHOM
ciydae. [Inst voutocTpalii KOHLEIIIMY Pa3yMHOCTH
MOXHO TIPUBECTH XPECTOMATUIHBIN MpUMep, Koraa
B pesyibrare Cyankoro Kpusuca 1956 roma ObL1 3a-
osokupoBaH CyslKuii KaHan v ripofasent U3 CynaHa
oTKa3zaycs oT nocraBku 300 TOHH apaxuca 1Mo MOpIo
B [aMOypr, cchlasich Ha (popc-Maxkop — HEBO3MOXK-
HOCTb JTOCTaBKM 4epe3 KaHasl. OmHaKo, IMOCKOJIb-
Ky B JIOTOBOpE He ObUI MPOMUCcaH MapIIpyT UMEHHO
yepe3 KaHal, Cy/l He COTIacHUIICS C TIPOIABIIOM Ha TOM
OCHOBAHUM, YTO TOBApP MOT OBITh MOCTaBJeH B [am-
Oypr Mo aJxsTepHATUBHOMY, XOTS 1 00JIee MPOTSKEeH-
HOMY MapuipyTy — 4depe3 Mbic J{oopoit Hamexnbr
1 3arajHoe obepexbe Adhpuku (4386 MUIb TPOTUB
11 137). Cyn ykaszaja, 4To HEKOTOpOe yIOpOKaHUE
TPAHCIIOPTUPOBKHU HE TPETSTCTBYET IMOCTaBKE TOBA-
pa, Kak, BIpo4yeM, U He BiieyeT (PyHIaMEHTaIbHOTO
M3MEHEHUST OOCTOSATEILCTB JIJIS1 TIPO/IABIIA.

Wrak, nns pokassiBaHust (popc-Maxopa cie-
JyeT YCTAHOBUTb HAJIMUYUE KaxKIOTO0 M3 BJIEMEHTOB
opc-Maxkopa TIPUMEHUTEIBHO K  (haKTUIECKUM



00cTOsITeNIbCTBAM KOHKpeTHoro pena. Ilpu atom
Ha CTOPOHY, KOTOpasi CChUIAETCSI Ha OOCTOSITEIbCTBA
HEMpeonoJIMMON CUJTbI, BO3araeTcss OpeMsl ToKa3bl-
BaHMS TOTO, YTO OHA TPEANPUHSIIA pa3yMHBIC IIaru
10 MPEOIOJICHUIO TAaKOTO MpensaTcTBUS. [ToMruMo 3T0-
rO, Ha CTOPOHY, CChLIAIONIYIOCS Ha HEBO3MOXHOCTb
HUCTIOJTHEHMST IOTOBOpa M3-3a (hopc-Maxopa, BO3ja-
raercsi 00sI3aHHOCTh CBOEBPEMEHHOTO YBEIOMJICHUS
JIPYTOI CTOPOHBI O HACTYITJIEHUU TaKUX COOBITUIA.
BaxxHO Takxke TIpMHMMATh BO BHHUMaHUE
Y BpEMEHHBII XapakKTep 3MUAEMUOJOTUIECKON CH-
Tyauuu. B ciydae ¢ mpeablayliuMu U3BECTHBIMU
BCITBIIIKAMY KOPOHABUPYCOB 3MUIEMUU OBbIIA B3sI-
THI TTOJ] KOHTPOJIb B TeUeHNE HECKOJIBKUX MECSIICB.
C 2TOi1 11e/1bI0 B KOHTPAKTaX HEPEIKO yCTaHABJIMBA-
eTcs onpeneeHHbI CPOK:
* MOpaTopuii, B T€UeHHME KOTOPOIrO CTOPO-
HBbI OCBOOOXIAIOTCSI OT OTBETCTBEHHOCTHU
3a HEMCITOJIHEHHUE 00sI3aTeJIbCTB;
* TECT Ha BO3MOXHOCTbH TMPEOHAOJIEHUSI TOTO
win uHoro npensarcTBus. Eciu mo ucre-
YEeHUE OTrOBOPEHHOTO CpoKa, HECMOTpS
Ha pa3yMHbIE YCUJIUSI CTOPOHBI, 0OCTOSI-
TEJbCTBO HE MPEOJ0JICHO WJIM HE TpeKpa-
TWJIO CYIIIECTBOBaHME, TO CTOPOHBI BIIpa-
BEe OTKAa3aThCsl OT MCITOJTHEHUS A0TOBOpa,
a TakKe MPUOETHYTh K MHBIM MepaM 3allM-
TBI CBOUX IIPaB.
Kak yxxe 0bU10 OTMEUeHO, ycTaHOBIeHUE (haK-
Ta HaCTYIUIeHUsST (popc-Maxkopa OCBOOOXIAET CTO-
POHY OT OTBETCTBEHHOCTM B CBSI3U C HEMCIIOJHE-
HUEM JI0ToBOpa, OAHAKO MOXET IMOBJeYb 3a COOOM
OIpeaeeHHbIE TPaBOBbIE TOCJIEACTBUS: ITOJTHYIO
WM YaCTUYHYIO PECTUTYLMIO, YIUIaTy IPOLIEHTOB
U, €CJY MPEeIyCMOTPEHO TOTOBOPOM, pacTOpXKEHUE
noroBopa. Tax, 1. 5 cT. 79 CISG nmormyckaeT, 4To 1o-
TepIieBIlIasi CTOPOHA BIIpaBe TMPUMEHUTH pasindy-
HbIE CITOCOOBI TPABOBOM 3allIMTHI, 32 UCKIIIOUEHUEM
B3bICKaHUS YOBITKOB. [TyHKT 4 cT. 7.1.7 [1puHIIUTIOB
MEXXIYHAPOAHBIX KOMMepUeCcKux JoropopoB YHI -
JAPVYA mo3BoJisieT CTOpOoHE pacTOpPTHYThH JOrOBOpP,
MPUOCTAHOBUTL WCIIOJIHEHUE WM TOTpedOoBaTh
yruiathbl ipouteHToB. TTyHKT 3 ¢T. 401 'K PD Takxke
MpeaycMaTpuBaeT OCBOOOXIEHUE CTOPOHBI OT OT-
BETCTBEHHOCTH, €CJIM OHA MOKaXeT, YTO Hajiexa-
11[e€ UCTIOJJTHEHUE 0Ka3aJI0Ch HEBO3MOXHBIM BCJIE-
CTBHE OOCTOSITEILCTB HETIPEOIOIUMOI CUJTHI.
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PacnipocTpaHeHHOI TTpaKTUKOM SIBJsIETCS Tie-
peduciieHre B JI0TOBOPE BCEBO3MOXKHBIX COOBITHIA,
KOTOpBIE CTOPOHBI OTHOCST K (hOpC-Maxopy: Ha-
MpuMep, 3eMJIeTpsICEHUE, yparaH, TaiiyH, IlyHaMu,
ByJIKAHMYECKasl aKTUBHOCTb, yAap MOJHUM, Ha-
BOJHEHUE, 3acyxa, MajJeHue METCOPUTA, SITUAECMUS,
BMU300THUsI, MOHU3UPYIOIlee U3TyYeHUE WU paan-
O0aKTMBHOE 3arpsi3HeHNe, BOTHA, BpaXKIeOHbIe eii-
CTBUSI JPYTHUX TOCYAApCTB, JOKaJbHOE BOCHHOE
BTOpPXXEHHE, MaccoBOe TepeMelleHre OeKeHIIEB,
BOCCTaHUE, TEPPOPUCTUYECKUE NEHCTBUS, MUpAT-
CTBO, PEBOJIOLINS, MSITEXKHBIE JACHCTBUS, BOGHHBIN
MepeBOPOT, TpakaaHcKas BOiHA, OYHT, BOJHEHUS,
Oecropsiikv, 3a0acTOBKM, MacCOBOE YBOJIbHE-
HUe, U3MEHEHNEe 3aKOHOAATe]bCTBA MPU YCIOBUH,
YTO TIPUPOJA TAaKOrO0 M3MEHEHMSI MPEeMsTCTBYET
WCTIOJIHEHUIO KOHTpPAKTa WM TaKoe MCIIOJHEHUE
CTAHOBUTCSl HE3aKOHHBIM, HallMOHAIU3alMs, BM-
0apro, 5KOHOMMYECKHNE CAaHKIIMU — CITUCOK MOXKHO
MPpOoAOKUTE. Hepeako cTOpoHBI TOIaraloT, 4To J10-
CTAaTOYHO yKa3aTh B JOTOBOPE MaKCHMAaJIbHOE YMCIIO
COOBITHI, YTOOBI OHM aBTOMATMYECKM CUUTAIUCH
dopc-maxkopoM. OnHako 3T0 He coBceM Tak. On-
HOTO JIMIIb MEPEYMCACHUST BO3MOXHBIX COOBITUI
B IOKYMEHTE HEIOCTAaTOYHO, MOCKOJIBbKY, HACTYIIUB,
CcOOBITHE MOJIKHO OTBEYATh MpPU3HAKaM HETpeaBH-
JEHHOCTH, HEMOAKOHTPOJIbLHOCTU CTOPOHAM U He-
MPEOIOUMOCTH.

B HacTosImee BpeMs MOJOXEHUS KOHTpak-
TOB, Kacatouuecs ¢opc-Maxopa, IepecTaiu
ObITh TUMOBBIMU W MaJIO3HAYUMBIMU, KOTOpBIE
CTOPOHBI OOBIYHO OOXOAMIM CBOMM BHUMAHU-
eM. C yyeToM Bo3pacTarommx (pakTopoB pucKa
JIOKAJIbHBIX KOHMJIUKTOB, 0eCHOpsaKoB M 3aba-
CTOBOK, SKOHOMMYECKMX CaHKIWW, TaHAeMU
U TIPUPOIHBIX SIBJICHUN PEKOMEHAYETCS TIIATE/Ib-
HO MOAXOAUTH K pa3paboTKe TOTOBOPHBIX TMOJO-
XKeHU# 0 (opc-Maxope C 1eJbl0 MUHUMU3UPO-
BaTh TMpaBoBbie pucku. OcCOOBIN aKIeHT clenyeT
clesaTh Ha pacrlpeeeHUM AJOTOBOPHBIX PUCKOB
B CJIy4ae HacTYIUIEHUST OOCTOSITEILCTB HETIPEOI0-
JUMOM CHUJIBI U OTPAaHUYEHUM OTBETCTBEHHOCTH.
B xauecTBe TUITOBOTO MOJIOKEHUS 0 hOpC-Maxkope
MOXHO B3SITh TUTIOBYIO OTOBOPKY O (popc-Maxope
MexnayHaponHoil toprosoil mamatel 2003 (ICC
Publication No. 650), aganTupoBaB ee UIsT HYXKII
KOHKPETHOTO JOTOBODA.

MapT 2020, N2 2 (17) | 37



AHATIUTUKA | APBUTPAXK B KUTAE

PASBUTUE APBUTPAXA _
U PEOOPMA TPETENCKOU
C<DEPbI B COBPEMEHHOM KUTAE

eMa apobutpaxa B Kuraiickoit HaponHoit Pecnyonuke (KHP), HecMoTpst

Ha HaJIMYUE OTAEIbHBIX IMyOJUKALMI 10 JaHHOU TeMe!, B HaCTOSIIIee Bpe-

MsI OCTaeTCsl CPAaBHUTEIBLHO MAJIOU3YYEHHOM U XKAET CBOETO UCCIIETOBAHMS.

OnHako OHa 3acHy>XKMBaeT CaMOro MPUCTAJIBHOTO BHUMAaHWUS, YYUTHIBAS

BIEYATISIONIME JOCTUKEHUS B Pa3BUTUN KUTACKOro apouTpaxa, KOMIUIEKC TTPO-

0sieM, HAKOTIMBIIUICS BBULY B3pbIBHOTO pa3BuTHsl apoutpaxka B KHP, u npenmnpu-
HATYI0 BiacTssMu Kutast macitabHyio pedopmy B JaHHOI cepe.

Haunewm ¢ noctukenuii. [1o utoram 2019 roga Kurtait MoxXeT BO3IJIaBUTh CITH-

COK IOPUCAWKIIMIA, B KOTOPBIX Pa3BUT BHYTPEHHUI apOUTpaxK, 00OMIs Mo 3TOMY

nokaszareato CIIIA u ctpanbl EBpomnbl. DTO OrpOMHBIN ycTieX ST IOPUCIAUKIIAM,

HeHuc Mukwuc B KOTOPOIl MHCTUTYLIMOHABHBIN apOUTpak B COBPEMEHHOM BU/ie MOSIBUIICS B 1949
oupekmop no roay (1 TOJIbKO B MEXIYHApOAHON cepe) U MoTydnl MOBCEMECTHOE pacIpocTpa-
MeNCOYHApPOoOHOMY HeHue B 1995 roay?, a mepBbie MOCTOSIHHO JEMCTBYIOLINE apOUTpasKHbIE yupexe-
compyoHuyecmsy HU ObLIM co30aHbl B 1956 1 1959 romax®.

U pe2uoHasabHoMy CymiecTBylolasi CucTeMa apOMTpaXkKHbIX YUPEKIeHU BOZHUKIIA B pe3yJibTaTe
passumuto npuHaTusg 3akoHa KHP o6 apoutpaxke ot 31 aBrycta 1994 roma, npemrycMoTpeB-
ApbumpaxcHozo IEr0 JIEMOHOITOIU3AIIIO TPETEUCKOM chephl U CO31aHNe apOUTPAXKHBIX KOMUCCUI
ueHmpa npu PCIII, B KaXKJ10M TMTPOBUHILIVH.

K. 10. H. 3a 35 et B Kutae 0b110 co30aHO 255 apOUTPaKHBIX YUPEXKISHUI, apOUTpaxk pas-

BUBaeTcs BrieyamisitomuMu TeMiamu. C 1995 no 2018 rox apoutpakHbIMU KOMUCCH-
symu KHP 6pu10 paccMoTpeHo cBbiie 2,6 MJIH A6 Ha cymMMy 4 TpitH 1oaHeit (rmopsiaka 600 mip qosut.). Tonbko
B 2018* romy ObUTO MPUHSITO K pACCMOTPEHMIO 544 536 HOBBIX MICKOB Ha CyMMY OKOJI0 695 MIIp[I 10aHei, uto B 2,3
pa3a npesbilaet nokasarenu 2017 roga’. A 1o KOJTMYECTBY UCKOB, MPUHSITHIX K PACCMOTPEHMIO B IMTOPSIAKE MEXK-

! Pycakoea E. I1. Mexcoynapoonuiii kommepueckuii apoumpaxc ¢ Kumae // Becmnux PYIIH. Cepusi «Opuduueckue nayku».
2012. Ne 4. C. 159—164; bezoax B. B., Cumkapesa E. B. Apbumpasic (mpemeiickoe pazoupamenscmeo) ¢ Kumaiickoii Ha-
podHoii Pecnybauke // Tpyder Hncmumyma eocydapemea u npasa PAH. 2017. No 6 (64). C. 221-231.

2 [losisaenue 6 Kumae apoumpasica 6 sude, 6aU3KoM K co8peMeHHOMY, ceszvleaemcs ¢ npunsmuem 6 1912 o0y Toroxcenus: o kom-
MepHecKom apoumpaice, KOMopoe CHUMaemcsi NepasiM HOPMAMUBHbIM AKIMOM, pecyaupyouum Kommepueckuii apoumpadxnc ¢ KHP.
Bnpouem, 6sudy eHymperHell HecmabuAbHOCMU 8 pA3UMuUL KUMaiickoeo apoumpanica Hacmynun doseuil nepepuié — ¢ 1913 do 1949
2o0a. B 1949 200y Hapoouvim npasumenscmeom nposunyuu Tanvuysuns Obiiu uzoans. Bpementoie Hopmbl u npasusa npumupenus
u apoumpaxica. JlaHHoe peuieHue 6bi10 NepebiM HOPMAMUBHBIM AKMOM 00 apoumpaice nocie ocHosanus Kumaiickoit Hapooroii Pe-
cnybauku (nodpobree cm.: Yocao Croeann. MedcoyHapooHstii kommepueckuii apoumpaxic. Ilexun, 2012. C. 10). Ilosmomy Hekomo-
pble poccutickue uccaedogamenu npunumarom umerHo 1949 200 3a omnpasHyo mouky 6 nepuoousayuu UCMopuu UHCIUMYUUOHANb-
Hoeo apoumpaxca 6 KHP (Pycakosa E. I1. Hcmopus éo3nuxHogenus apoumpadica 6 Kumae // Ipasoszawumuuk. 2016. Ne 4. C. 4).

3 B 2012 200y gpunuanst CIETAC 6 Illarxae u Ilnbuoncame 3aseunu 06 000cooneHuu 6 Kauecmee CamocmosmensHbix apoumpaicHbix UeH-
mpos. B 2015 200y 6bin coz0arn Xanuxcoyckuii mexcoyHapoorbiil apoumpadic, a 8 2018 200y — Xaiinanbckuii MexcoyHapooHbiil apoumpaic.
430ecb u danee npusodsmes yugpot s mamepukosoeo Kumas 6e3 yuema CAP Tonkone u CAP Aombitb.

3 B 2017 200y apbumpadicrvie komuccuu KHP npunsiu k pacemompenuro 239 360 uckos. Jlanmvie céepenvl ¢ yughpamu 6 dokaade
munucmpa rocmuyuy KHP om 28 mapma 2019 eoda. B anenosi3biMHbx OmMKPbImMbiX UCIOYHUKAX uMetomcst ananoeuyrbie dartbie. URL:
https://www.globallegalinsights.com/practice-areas/international-arbitration-laws-and-regulations/china). /Ins cpastenus: Amepukanckas
apbumpancras accoyuauus (AAA) 6 2018 200y npunsina k paccmompenuto 8983 Uckos, He3a8ucUMbiil pecyasmop QUHAHCOBLIX PbIHKOB
CIIIA (Financial Industry Regulatory Authority, FINRA) — 4325, a Tpemeiickuii cyo npu Mexcoynapooroit mopeosoii narame (ICC) — §42.
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JIYHApPOIHOIro KOMMepYecKoro apourpaxa (3673 nen),
KUTalicKue apOMTpaXku OOOILINA NECATKY KPYITHEM-
IINX apOUTpaKHBIX LIEHTpoB Mmupa (3326 mem). s
CpaBHEHMSI CKaXeM, YTO KOJMYECTBO CIOpPOB (HE
ToJIbKO B mopsinke MKA, a B 11eJ1oM), THULIMMPOBaH-
HbIX B 10 KpymHEHIIX apOUTPaKHBIX LIEHTpaX MUpa,
cocTaBuIIO 6288°.

[l1aBHOW OTAMYMTENIBHONW OCOOEHHOCTHIO KH-
Taiickoro apOuTpaxa, JaBllell eMy 3HAYMTEIbHOE
CTapTOBOE MPEUMYIIECTBO, HO CAEPXKUBAIOIIEH €ro
pa3BUTHE Ha COBPEMEHHOM 3Tarie, ObIJT MPOTEKIIN-
OHMCTCKMI TIOIXOA K CO3MaHUI0 U JeATeIbHOCTU
apOuTpaxkHbIX yupexaeHuii. 3akoH KHP 06 apou-
Tpaxe 3aKpemnwi LEeHTPaJW30BaHHBIH W €IUHOO-
Opa3HbIil XapaKTep CUCTEMbI apOUTPaKHBIX YUPEXK-
nenuii B KHP 1 B u3BecTHolt Mepe obecrneuns UM
TEIJIMYHBIC YCIOBUS PAa3BUTUS 32 CUET OTCYTCTBUS
KOHKYPEHIIMN BHYTPY KaxKJI0TO pernoHa u obdecre-
YEHMS yCTOMYMBOTO MOTOKA 0OOpallleHUit — YCIIOBMS,
0 KOTOPBIX YIPEKACHUS €BPOIEMCKUX IOPUCIUKITUNA
MOTYT TOJIbKO MEUTATh.

CornacHo ct. 10 3akona KHP 06 ap6utpaxke
apOUTpaKHbIe KOMUCCUN MOTJIM CO3AaBaThCS TOTb-
KO TIPY PeTMOHAIbHBIX TOPTOBBIX MajlaTaX U HapOI-
HBIX TTPABUTEJbCTBAX COOTBETCTBYIOIIMX PETMOHOB
(ropofIoB LICHTPAJIbHOTO TMOAYMHEHUsS, TPOBUH-
LIMi1, aBTOHOMHBIX PalilOHOB 1 PallOHHBIX TOPOJOB)
U TIO/JIEXKaIN PETMCTpallii B PeTMOHAIbHBIX Opra-
Hax rocTulu. TakuM 06pa3oM, rocyaapcTBO B JIULIE
pPErMOHAaIbHBIX MPABUTEIBCTB BHICTYIIUIO COYy4Ype-
JIUTEJIeM BCeX AeHCTBYIONIMX B MaTepukoBoM Kutae
apOUTPAKHBIX YUPEKACHUIA.

Ha nepBoHavyayibHOM 3Tare Takasi cucTeMma, Ha-
psoy ¢ Kooreparueil Ou3Heca M BIacTH, TOKasaia
ce0s1 oueHb 2(heKTUBHOM. JIesaTeIbHOCTh apOUTpaXK-
HBIX KOMUCCHIA B KaXKIOM perroHe ObLla MmoaaepKaHa
MapTUMHBIMUA, CYIEOHBIMM U AIMUHUCTPATHBHBIMU

opraHaMH, B pe3yJbTaTe 4ero OM3HeC Haval Ype3Bbl-
YaitHO aKTUBHO MCITOJIb30BaTh apOMTPaK Y TEM CaMbIM
HECKOJIbKO pasrpy3ui cyaeOHylo cucteMy (Mopsii-
Ka 2% crnopoB). Hanmnune equHooOpa3HOM CUCTEMBI
KOHTPOJIMPYEMBIX TOCYIApPCTBOM apOMTPaKHBIX Yu-
peXIeHnit 001er4ano KOHTPOJIb Hajl 3aKOHHOCTBIO UX
JESITeIbHOCTU Y TIPEIOTBPAIao BOBMOXHOCTh 3J10Y-
noTpedJieHUsT apOUTpaxkeM 11 Jieralu3alMyi COMHU-
TEJIbHBIX C TIPABOBOI TOYKM 3pEHUS CAEIOK.

Ilo manHsiM MwuHuctepctBa octuin KHP,
O3BYYeHHBIM Ha Bcekutaiickoii KoHbepeHIIun
no apoutpaxy B Illanxae’, nuaepamMu IO KoJn4de-
cTBY MCcKOB B 2018 romy SIBASIIMCH ClEeIyIOIINUe YI-
PEeXICHUSS:

Mecmo | Apoumpancroe yupesxncdenue Ku%'&,‘zo
1 Guangzhou Arbitration Commission | 189 620
2 Zhangzhou Arbitration Commission | 79 816
3 Wuhan Arbitration Commission 44 553
4 Beihai Arbitration Commission 58 825
5 Hangzhou Arbitration Commission 10 009
6 Shenzhen Arbitration Commission 7635
7 Baoding Arbitration Commission 7123
8 Zhanjiang Arbitration Commission 6726
9 Shanwei Arbitration Commission 5464
10 | Beijing Arbitration Commission 5365

Cucrema apoutpaxa B KHP crpounach

KakK JBYXYPOBHEBasi, COCTOSIBIIAS M3 HECKOJbKUX
(M3HaAYATBHO NBYX’) BHEITHETOPTOBBIX apOUTpaXKei
O0lIeHAIIMOHAILHOTO MaciuTaba (BepXHMUIA ypo-
BEHb) W OOJIBIIIOTO KOJIMYECTBA PErMOHATBHBIX ap-
OuTpaxkel, pacCMaTPUBABIIMX BHYTPEHHUE CITOPHI
(HKHUIT ypoBeHb). Kaxnblii peruoHaJbHBINA ap-
OuTpax B paMKax CBOEH MPOBUHIIMM HE UMET KOH-

®GAR International Arbitration Statistics 2018 — Another busy year for Arbitral Institutions. URL: https.//globalarbitrationnews.com/.
7 lloxkaad munucmpa rocmuvyuu KHP 28 mapma 2019 eoda na Hayuonanvroti konghepenyuu no apbumpaxcy ¢ lllanxae (Na-
tional Conference on Arbitration Work was convened by China’s Ministry of Justice in Shanghai on 28 March 2019). URL:
https.//www.chinajusticeobserver.com/insights/8-minutes-to-get-a-complete-picture-of-chinese-arbitration-in-2018.html.

8 Ilo dannoim dokaada munucmpa rocmuyuu KHP 28 mapma 2019 eoda na HauuonanvHotl KoHgepenyuu no apoumpaicy
6 lllanxae. Asmop @vipadicaem npusHAMENbHOCb KoAteeaM U3 XapOuHCKol apoumpa)chol KOMUCCUU, npedocmasueuium
npunodiceHue K 00KAady MUHUCMPA FOCMUYUU 8 8Ude NOOPOOHOL CMAMUCMU4ecKoll c800KU.

B 2012 200y ¢uauanvt CIETAC ¢ Illanxae u Illbuvuncone 3as6uisu 006 060cobieHuU 6 Kauecmee CamMoCmOosmenbHbix
apoumpaxcrvix yeumpos. B 2015 200y 6bi1 cozdan Xanumxcoyckuii mescdyHapoousiit apoumpaic, a 2018 200y — Xaiinansckuil
MeducOyHapoOoHblil apoumpaic.
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KypeHTa U TIpU 3TOM ObLII 0OecrneyeH paboToi, yuu-
ThIBasi CTPEMUTEJIbHBII POCT KOJMYECTBA CIIOPOB
B HapOAHBIX cynax KuTas m HeracHylo yCTaHOBKY
MapTUMHBIX OPraHOB MPaKTUKOBaThb COBPEMEHHbBIC
CITOCOOBI pa3pelleHus JTOTOBOPHBIX CITOPOB.

MexmyHapoaHbIii apOUTpax ObLT yIEI0M MU3-
OpaHHBIX, TTOCKOJIbKY KOMIMETeHIIMEe Ha paccMo-
TPEHUE CIIOPOB C MHOCTPAHHBIM 3JIEMEHTOM ObLIN
HaJieJIeHbl JIMIIb HECKOJIbKO KOMMCCHUIA, W JIHWIIb
CPaBHUTEJILHO HEIABHO TaKoe pas3pelleHue IOy-
YU TIPOBUMHIMAbHBIE apOUTpaXkKHbIE IIEHTPHI.
BriocnenctBum 310 orpaHMuYeHue ObUIO CMSTYEHO,
YTO cpasy ke M3MEHUJIO apOUTPaXKHYIO Cpedy, cle-
JaB ee KOHKYpeHTHoi'’. Yxke k 2018 romy criopsl
C MHOCTPAHHBIM 3JIEMEHTOM ObUIM 3a(PUKCHUPOBAHBI
B 56 u3 255 apoutpaxHbix yupexnenniit KHP. TTpu
5TOM, KaK BUJIHO U3 MPEACTaBICHHOMN HIKE TaOIM-
1bl'!, SIBHBIM JIMJEPOM MO KOJUYECTBY ITOCTYITHB-
mux uckos gpisiercst He CIETAC, a [yaHuxoyckast
apoutpaxHast komuccus (GAC).

Mecmo | Apobumpasicroe yupesxcoenue u cfggﬁlﬁi
1 8812}11}%%52?(1)JHArbitration 2162
2| andTrado Afpitration Commission | 522
3 Shenzhen Arbitration Commission 273
4 Beijing Arbitration Commission 88
| Shanshal lnermaional Fconenic | g1
6 Xiamen Arbitration Commission 78
7 Shanghai Arbitration Commission 65
9 Nanjing Arbitration Commission 39
10 | Zhuhai Arbitration Commission 39

B nepuion ctaHOBIIEHUST COBPEMEHHOI KUTali-
CKOI CUCTeMBbI apOuTpaka BHYTPM Hee IMpaKThye-
CKHU He ObUTO KOHKYPEHIIMW MEXAY apOUTPpaXKHbIMU

KOMMCCHSIMU, KaXIask U3 KOTOPhIX UMeJia CTaOWUIb-
HBII MPUTOK JIeJI, a 3HAYUT, HEAOCTaBaJ0 CTUMYJIOB
K MX 3BOJIOIMU. BO3HMKal pHUCK KOHCEpBallUM,
OTrOCyIapCTBIIEHUST apOUTpaKa U MpeBpaIleHUsT ero
B MOOOYHYIO BETBb CY/1I€OHOI CUCTEMBI C KOTMPOBa-
HUEM €€ CJTabbIX CTOPOH U yTPaTOil POMOBBIX YEPT
apOuTpaxa — rmOKOCTH, HE3aBUCUMOCTH, TMpodec-
CHOHAJIM3Ma U ONePaTUBHOCTH.

Takum ob6pazom, cuctema apobutpaxa B KHP
MOMUMO OE€CCHOPHBIX JOCTUXKEHUII HMela CBOU
«JIeTCKHEe 0OJIE3HM POCTa», JJIs TIPEOI0JIEHUS KOTO-
pbix KITK ObUta mHMIMUpPOBaHA MaciuTaOHas ap-
ouTpaxHas pepopMa, MPOEKT KOTOPOI OBLIO MOpy-
yeHo pa3padbotath MunHuctepctBy toctuiun KHP.
YToOBI BBIBECTUM KUTAWCKMIA apOUTpaX Ha HOBBIN
YPOBEHb, MUHUCTEPCTBO MPEIT0XKUIO TJTaH pa3BU-
THSI KOHKYPEHTHOU Cpebl U1 apOuTpaxa.

ApbOutpaxHasa pedopma crtaptoBasa B 2017
romy, korma mo utoraM XIX cwezma KoMmyHuctu-
yeckoil maptun Kwutasa (KITK) u Bcekuraiickoro
coOpaHMsI HApOJIHBIX MpPencTaBUTEIEH ObUT MPUHST
IInan pasButus apoutpaxa ao 2022 roma. Jlopox-
Hasl KapTa peajiM3allii 3TOro IiaHa Oblaa chopMy-
JIMpOBaHa B TPOrPaMMHOM BBICTYIIJIEHUA MUHUCTPA
octuniun KHP nHa HaumonanbHOl KoHbepeHIMU
M0 pa3BUTUIO apOUTpaxka, coctosiBieiics B [llanxae
28 mapta 2019 rona. Hakoner, 16 anpenst 2019 roga
ObLTIO 0OHApOAO0BAHO COBMeCTHOE pa3bsicHeHue 11K
KIIK u Toccoetra KHP 00 ykperieHuu apoutpa-
>Xa, B KOTOPOM OITMCaHbl MEXaHU3M BBITTOJHEHMUS
«ITnana-2022» u 3amauM BCeX BOBJIIEUEHHBIX B €TO
pean3alnio CUJI — MapTUHBIX U TOCYAapCTBEHHBIX
OPraHoOB, a TaKXke apOUTPAKHBIX YUPEXKICHUA.

ITpaButensctBo KHP mpumaer moBbllieHHOE
3HaUYE€HUE apOUTpaxKy, MOCKOJBbKY FOCYIapCTBEHHbBIE
CYIbI CTATKUBAIOTCS C B3PBIBHBIM POCTOM KOJHMYE-
cTBa el (Toabko 3a 2013—2017 roabl B cyabl MOCTY-
ITWJIO OKOJI0 96 MJIH UCKOB; TIpUpOCT cocTaBua 60%,
M 9Ta TMHaMUKa coxpaHsetcs). Kurail mompmepxu-
BaeT aJlkTepHaTUBHOE pa3penieHue crnopos (ADR),
B YaCTHOCTH apOUTpax, YTOOBI OH MOT 60Jjiee TTOTHO
BBITTOJIHATH CBOU (DYHKIIWM.

10 Coenacno cm. 3 nocmanoenenus Ilocmosnnozo 6ropo locydapcmeennoeo cosema KHP «O Hexomopwvix eonpocax,
nooaeNcauux pazssiCHeHur, OMHOCUMenbHo npusederus 6 deiicmeue 3axkona KHP “O6 apoumpaxce” unvie (kpome CI-
ETAC u CMAC) apoumpasicusie yupexcoeHus mMo2ym HPUHUMAMb K PACCMOMPEHU0 0ead, OCAONCHEHHbIe UHOCIMPAHHbIM
anemenmon (foreign-related cases), ecau cmopoHsl KOHMPAKmMa 06 3Mom 002080PUNUCD.

1 [To dannbim dokaada munucmpa rocmuyuu KHP 28 mapma 2019 eoda ha HayuonansHoii kongeperyuu no apoumpanicy e lllanxae.
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Kpome Ttoro, Kutail paccuuMThIBaeT IIUPOKO
MPUMEHSITh apOMTpax ISl YPeryJaupoBaHUS KOM-
MEpYECKUX CIMOPOB B paMKaxX MHULIMATUBBI «OauH
nosic — oauH nyTh» (BRI) u conmelictBoBaTh Tie-
peraye MeXIyHapOAHBIX KOMMEPUYECKUX CIOPOB,
cBs13aHHBIX ¢ BRI, B kuTaiickue apouTpaxkxHble WH-
CTUTYTHI, OOJIafalolIre XOpOoIleid MeXTyHapoIHOM
penytanueid. C 3TOl 1IeIbI0 3ayMaHO MOCTPOCHUE
K 2022 romy cpady HECKOJIbKUX HOBBIX CIT€LIAAIN-
3MPOBAHHBIX apOUTPaKHBIX KiacTepoB: B JlaisiHe,
IIuamao (Mopckue epeBo3kn), XapoOuHe, YxaHe.
Tem cambim Kuraii HajsieeTCsl TOBBICUTD MEXKIY-
HapOJIHYI0O KOHKYPEHTOCIIOCOOHOCTh U BEC KUTaii-
CKOro apOuTpaxka, cAeiaB psija yupexkIeHU apOu-
TPaXXHBIMU OpEeHJIaMU MUPOBOTO U PErMOHAIbHOTO
MaciuTada (a1 BBITIOJHEHUS 3TOM 3agayu MuHU-
CTEPCTBOM IOCTUIIMU OyAeT BbhIOpaHO mMopsiaka 30
yupexxaeHuit, B ToM urciie 10 «rmepBoii BETUINHBI» ),
y4acTBOBaTh B pa3pabOTKe MEXIYHApOIHBIX apOu-
TPaXKHBIX MPaBWJI W MPOJBUTATh KUTAMCKUI apOu-
Tpax IJIs1 pa3pelicHUs MEeXAYHApOIHBIX MHBECTU-
LIMOHHBIX CITOPOB.
OcHoOBHas 1IeJib IJJaHa — TOCTPOUTh K 2022
roJly MHOTOYPOBHEBYIO CUCTEMY apOMTPaKHBIX YU-
peXIeHUIA, OCHOBaHHYIO Ha HAllMOHAJIBHBIX OCO-
OeHHOCTaX KwuTasi, COOTBETCTBYIOIIYIO CTaTyCy
OOJIBIIION CTpaHbl M adalTUPOBAHHYIO K MEXIy-
HapoJHOMY pa3BUTHIO, C YCOBEPIIEHCTBOBAHHON
CHCTEMOM yIpaBJIeHUSI U CaMOPETYJIUPOBAHMSI, CO-
yeTaoleir aIMUHUCTPATUBHOE PYKOBOJCTBO U OT-
pacyieByl0 CaMOIMCIIUITIAHY.
Hemu «Ilnana-2022» chopMyarpoBaHbl MUHM-
crpoMm roctuiiny @y YsksHXya ClieAyIoIIM 00pa3oM:
*  TOOYyaUTh KUTalickKue apOMTpaxkHble WH-
CTUTYTHl COTPYAHMYATh JAPYT C JPYroM
JUISL  yIOBJETBOPEHUSI BHYTPEHHUX TMO-
TpeOHOCTE CTpaHbl, a TaKXKe ST 3aKpe-
TUIEHUST MeXAyHapoaHoro craryca Kwurtas
W JIJI1 YIOBJIETBOPEHUSI €ro MOTPeOHOCTEN
B MUPOBOW TOPTOBJIE;

*  pa3yMHO coyeTaTb PYKOBOJCTBO W HaaA30p
MuHuCcTepCcTBa IOCTULMU MO apOUTpaxky
C aBTOHOMMEN apOUTPaKHOTO COOOIIECTBA;

*  TIOBBICUTb MpOQeCCUOHANBHBI YPOBEHb
apOUTPOB M AJMUHUCTPATUBHOIO TMEPCO-
HaJia B apOUTpakKHbBIX YUPEKIACHUSX;

* TIOBBICUTBH JOBEpUE K apOUTpaxKy, a TakxkKe

APBUTPAXK B KUTAE | AHANTUTUKA

3HAUYUTEJIBHO YBEJIWYUTH JOJIO JE, pas-
pelraeMbIX ¢ MPUMEHEHUEM YCKOPEHHBIX
MpoILenyp, MO0 Aejd, KOTOpble pa3pelia-
IOTCS ITyTeM ITOCPEIHUYECTBA U MPUMUpPE-
HUSI, ¥ JTOJIIO JIeJ1, B KOTOPBIX apOUTPakHbIE
pellIeHUsT UCTIOJHSIOTCS CTOPOHAMM aBTO-
MaTU4ecKu (10OPOBOJILHO);

*  co3laTh TJI00AJBHBIA W pPEeTMOHATbHBIN
OpeH KUTailckoro apouTpaxa s ycuie-
HUS MEXIYHapOIHOTO BIMUSIHUSI U TroJjioca
KMTAMCKOro apouTpaxa;

*  3HAYUTEJHHO MOBBICUTH BEPOSTHOCTH TOTO,
YTO CTOPOHBI BHIOEPYT apOUTpaX B KAUECTBE
MPEANOYTUTETBHOTO METOIA YPETYIUpOBa-
HUS CTIOPOB, U TAKUM 00pa3oM clieiaTh ap-
OUTpaxX BaXXKHBIM CPEICTBOM pa3pelleHMUs
IPaXXIaHCKAX U KOMMEPUYECKHUX CIIOPOB;

* CcO3JaTh HOBYIO MOJEJb Haa3opa 3a apOou-
TpaxkeM B Kutae, B pamKax KOTOpoit apou-
TPaKHbIE MHCTUTYTHI TOJKHBI CO31aBaThCs
MPaBUTEIbCTBOM U HAXOIMTHCS MO PYKO-
BojacTBOM KoMMyHUCTMYECKOW MmapTuu
Kwurasi, coxpaHsigd mpu 3TOM MOJIHYIO MpPO-
IIeCCYaJIbHYIO HE3aBUCUMOCTD, a apOUTpax
MOJJIEXKUT CyAeOHOMY U OOIIECTBEHHOMY
KOHTPOJIIO.

MHcTpyMeHTOM IS U3MEpEeHMsI Iporpecca
apOUTPaKHBIX YUPEKICHUI SIBISIETCS PEUTUHT (-
(beKTUBHOCTU apOUTPaKHBIX YUPEXKIECHUI, KOTO-
pbIii BeaieT MUHUCTEPCTBO IOCTULIMA. DTOT PEUTUHT
YUYUTHIBAET TaKKE MTOKA3aTesIu, Kak CYMMapHO€E KO-
JIMYECTBO MOCTYMUBIIUX MUCKOB 1 OTAECJIBHO MCKOB
B mnopsiake MKA, cymma TpebGoBaHUI B 10aHSIX,
KOJIMYECTBO M MPOILIEHT CHOPOB, 3aKOHUYMBIIUXCS
Meauanuei U MUPOBBIM COIJIallIeHUEeM, KOJIuJye-
CTBO OTMEHEHHBIX PEeIIEeHNI 1 0TKa30B B IIPUBEIE-
HUM pelIeHN I B UCTIOJTHEHUE, a TAKXKe KOJTUYECTBO
coralleHUui ¢ WHOCTPAHHBIMM apOUTPaKHBIMU
LIEHTpaMM U MEXIYHApOIHBIX (popMaToB, B KO-
TOPBIX YYaCTBYET JaHHOE YUYpexkJeHUe, CO3laHue
Ha 0a3e KuTalicKoW apOUTpaKHOW KOMMUCCUHM ap-
OuTpaxkHoro 1eHTpa Ha ypoBHe ATP unm cyoperu-
oHa (CeBepo-Bocrounas Azus, KOro-BocTouHas
A3usa U T.4.). YXe mojiydeH U TpoaHaJIu3UpoOBaH
petitunr 3a 2018 roa, BBUAY Yero «CoUMaTIUCTUYC-
CKO€ COPEeBHOBAHME» MEXIY BEAYIIMMH U MOJAI0-
IIUMUA HAIEXAbl apOUTPaKHBIMU YUPEKIACHUSIMU
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KHP nponoixkaercsi, a X aKTUBHOCTb Ha MEXIy-
HapOJHOU apeHe 3aMETHO YCUJIMBAETCS.

WNrak, ¢ 2017 roma apOuTpaxHoe cooOiie-
ctBo KHP paboraeT Ha cBOOOTHOM KOHKYPEHTHOM
PBIHKE, XOTS ¥ MOJA OOIIMM PYKOBOJCTBOM KOM-
MapTUM, OMpPEAeNSIoNIeil cTpaTernyeckue MpUuo-
PUTETHI U TpeOOBaHUS K apOUTPaKHBIM YUpexKIe-
HusgM. Teriepb apOuTpaxxkHble yuypexneHus: Kurtas
JIOJKHBI KOHKYPUPOBATh 3a JI€JIOBbIE OTHOIIEHUS
JIPYT C APYTOM U C apOUTPAKHBIMU YIPEKICHUIMU
B JIpYyrux cTpaHax. Takass KOHKYpeHUMSs], IO MHE-
Huwo aBTopoB «Ilnmana-2022», OyaeT crmocoOCcTBO-
BaTh BbDKMBaHMIO B KuTae Hanbosee 3(phekTuB-
HBIX apOUTPaXHBIX WHCTUTYTOB, TOJb3YIOIINXCS
JIOCTaTOYHBIM aBTOPUTETOM B MEXKIYHAPOIHBIX JI€-
JIOBBIX M IOPUIMYECKUX KPyraXx 1 0COOEHHO B apOM-
TPa>XHOM COOOIIIECTBE.

O nmpoMeXyTOYHBIX UTOTax pechopMbl MOKHO
CYIUTh TI0 PSITY BCTPEY, COCTOSIBIIMXCS Yy aBTOpa
HacTosieil cratbu B TedeHue 2019 roma ¢ Koii-
JeraMu u3 XapOuHckoil M CSIMBIHbCKOU apOwu-
TPaXXHBIX KOMHUCCHUIA, [OHKOHICKOTO MeEXIyHa-
POIHOTO apOMTPaKHOTO LIEHTpa U ApOUTpakHOM
komuccun LlMHAA0, C KOTOPBIMU OBLIM 3aKIIO-
YeHBbl COrjalleHus1 o coTpyaHuuecTtBe. Kaxxmoe
13 YKa3aHHBIX YUYPEXKIAECHUI B HACTOSIIEE BpeMs
pa3BMBAETCS M MPOJABUTAET CBOI MEXpPETMOHAb-
HBII WM HallMOHAJIBbHBIN MTPOEKT U OYEHb CePbhe3-
HO OTHOCHUTCSI K YIOMSIHYTOMY BBIIIE PEHTHUHTY,
CcChlasich Ha HEro B CBOMX JOKJaaax U WH(popma-
IIMOHHBIX MaTepuraiax.

Hanpumep, B nmoxiame Jlun AuBang (Cs-
MbIHbcKasi AK) Ha V TuxookeaHcKoMm opuanye-
ckoMm dopyme Bo BrammBocTOoKe 0C000 OoTMeua-
JIOCh, YTO KOMUCCHA CTaJIa «<BUZUTHOM KapTOYKOW»
perrnoHa CAMBIHb U IPYTUX PETMOHOB MeXny [oH-
KoHroMm M llumHmao, mockonbky B 2018 romy mpu-
Hama 12 685 nckoB Ha cymMmy 68,4 MIIpI r0aHEN;
co37aH perMoHaIbHBIN LleHTp pa3pelieHusT KoM-
MEpPUYECKUX CITOPOB, TIPU 3TOM IO KOJUYECTBY MPHU-
HATBIX criopHbIX aea CAK Bxomut B Tom-10 apou-
TpaxHbIX yupexaeHuit Kuras, a B mae 2019 roma
MunuctepctBo toctunun KHP npucsomno CAK

2 Ouoproc H. Cucmema epaxncoanckoeo npoyecca Aneauu:

Hnpomponux Medua, 2012. C. 474.
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3BaHUE opraHu3auuu ¢ 10 HauIydImruMHM moKa3aTe-
JISIMU 10 BHEIITHEAKOHOMUWYECKUM CITOpaM.

Kuralickue apOuTpakHbIe yUpexkaeHUsT BTOPO-
TO psiia B HACTOSIIIIEe BPeMsI aKTUBHO MpPUTJIAIIAOT
K COTPYIHUYECTBY 3apyOeKHBIX apOMTPOB M 3KC-
MepToB, (OPCUPYS pa3BUTHE KOMIETEHIIMU B chepe
agMUHUCTpUpoBaHus MKA, MoauduMpyoT cBou
npaBuja apouTpaxa.

OgHuM u3 HampaBieHuit, B kKoropom KHP
3HAUMUTEJIbHO OTepexkaeT MHOTHUE CTpaHbl EBpoIibI
1 A3uu, FBISIETCS pa3BUTHE apOMTpaxka OHJIAlH.
B petituHre a(ppeKTUBHOCTH apOUTPaKHBIX YIPEK-
JIEHUI MMEETCH OTHEIbHBIN KIIIOUEBOU MOKa3aTelb
«KonnyecTBo M MPOLIEHT COPOB, PAaCCMOTPEHHBIX
OHJIalH», MPUYEM CyMMapHO€ YHCJIO TaKUX CIIO-
poB, paccMoTpeHHBIX B 2018 romy, npeBbiinaet 67%
(365 000 mer).

Takke WHTEpPECHOU OCOOEHHOCTBIO COBpE-
MEHHOT'O KWUTalCKOro apouTpaxka sIBIsIeTCS 3HAUM-
TEeJbHBIA MPOLEHT JeJd, YPEryJIupOBaHHBIX MyTEM
apouTpaxa-Meaualu JIMOO MyTeM 3aKJIIOUeHUs
mupoBoro cornameHus. [lo maHHbIM MuUHUCTEP-
ctBa roctuu KHP, B 2018 roay kaxxaoe 4yeTBepToe
neno B MatepukoBoM Kwutae (140 281 u3 544 536)
OBLIO 3aBEPIIEHO MPUMMUPEHUEM CTOPOH.

OTaenbHOrO YIIOMUHAHUS 3aC/Iy>)KMBaeT U CTa-
TUCTHKA OTKA30B B UCITOJTHEHUHW 1 OTMEH apOnTpax-
HbIX perreHuii. 3a 2018 roa 6bUTO0 OTMEHEHO Beero 64
peleHus BHyTpukuTaiickux apoutpaxeit (0,01%),
a 0TKa3aHo B IIPUBEACHUY B UCTOJIHEHUE 127 pelie-
Huit (0,02%), 4TO MOXET CBUIETEILCTBOBATh O Oec-
MpeleAeHTHOM JOBEPUM KUTACKON CyneOHOM cu-
cTeMbl K apoutpaxaM. C 1pyroit CTOpOHBI, K 3TUM
udpaM cieayeT OTHOCUTHCS OCTOPOXKHO, ITOCKOJIb-
Ky OHM MOTYT CBUJIETEICTBOBATH O HETIOJTHOTE yUe-
Ta MO0 00 orocymapcTBieHUM apoutpaxa B Kurae
1 BO3HUKHOBEHUU BMECTO KITACCUYECKON «TBOMTHOM
ciupanu JJHK» (Metadopa oTHolIeHUN cyaeOHOMI
U apOWTpaKHOW cucTteM, TpemioxkeHHas Humom
DHAprocoM)'? HeKoero rudbpuaa.

3aBepiasi 3TOT KpaTKU OYepK, OTMETUM,
yto onbIiT KHP B pa3Butnu apoutpaxa euie npeai-
CTOWT U3YYUTh U BBISIBUTH €TO TLTIOCHI I MUHYCHI.

cydebHoe paszbupamenvcmeo, meduauus u apoumpaxc. M.:



MHULIMATUBA PLEDGE | AHAJTTUTUKA

ERA-PLEDGE: KAK A4OBUTbBCHA
PABHbIX BOSMOXHOCTEW

U NPEACTABJNEHHOCTU XXEHLUWH
B MEXXAYHAPOAHOM APBUTPAXKE?

EneHa lNepenenuHckasn
napmuep, INTEGRITES,
Kues

Yto Takoe Pledge?

Equal Representation in Arbitration — Pledge (ERA
Pledge, nnu Pledge) — 3T0 MexXmyHapomaHash WHU-
LIMaTUBa, CTOPOHHMKU KOTOPOM 00S3YIOTCS MpPU-
HUMAaThb Mephl Ui YBEJIUYCHUSI KOJIMYECTBA JKEH-
IIMH-apOUTPOB, a CO BPEMEHEM — JIOCTHKEHMUS
MOJTHOTO TEHJEPHOTO MapuTeTa B Ha3HAYEHUSIX ap-
OUTPOB, a TakkKe IS YIy4lIeHUs] MpPeAcTaBIeHHO-
CTU Y U3BECTHOCTH XKEHIIIMH B apOUTpaKe B LIEJIOM.

Pledge: uctopus
BO3HUKHOBEHMUS

IIpobGaeMy HM3KOTro uuclia Ha3HAYeHUM KeH-
IIAH-apOUTPOB B MEXIYHAPOIHOM KOMMEPYECKOM
apOuTpaxke Hayalu ILIMPOKO oOCyXaaTb B apOu-
TpaxHoM coobiiecte ¢ 1990-x ronos. B 1993 rony
ObLTa co3maHa opraHusainus ArbitralWomen, 3ama-
yeil KOTOpOH SIBISIETCSl TIPOIBUXKEHNWE WHTEPECOB
SKEHIIWH, TTPaKTUKYIOIIUX B 00J1aCTH MEXKIyHapO/I-
Horo apoutpaxa. K 2015 roay, korga apoutpakHbie
WHCTUTYTHI HAYaJIu ITyOJIMKOBATh MEPBbIC CTATUCTU -
yecKre JaHHBbIC O KOJUYECTBE Ha3HAYaeMBbIX XKCH-
IIMH-apOUTPOB, X MPOIEHT OT OOIIEro Yuciaa Ha-
3HAYEeHUI OKa3ajicsl KpaiiHe HU3KUM — okoJio 10%.

Mnesa Pledge 3apoaunacek B 2015 roay B JIoH-
JIOHE, KOrma JBa JecsiTKa BeaylIUX apOMUTpaXkKHbIX

EezeHus Py6buHuHa
napmtep, ENYO,
JloHOOH

CIeIMaJucTOB cobOpanuch Ha HehOopMaIbHbIN
YKMH, 4TOOBI OOCYIUTh KOHKPETHBIE MEPHI 10 YBe-
JUYEHUIO KOJMYeCTBA HAa3HAYEHMU KEHIIMH-ap-
ouTpoB. B orTiuume OT NMpenpIAyIINX WHULIMATUB
B 3Toil objacTv, ocHoBaTeau Pledge 3apyumnuch
MOIAEPXKKON JIMIAEPOB apOUTPaKHOTO COOOIIECTBA
— KakK MYXUYMH, Tak 1 xeHuH. [Tocie 10 y>kuHOB
B Heio-Nopke, Bepnune, lonkonre, Jly6ae, Cunra-
nype, [Tapuxe, ZKenese, Pume, Bene u AMcrepaame,
Ha KOTOPBIX ObUTM OI0OPEHBI KOHIEIIIUS U TPOCKT
tekcTta Pledge, nmpoekT ObLUT oULIMATIbHO 3aMylleH
B JlonnoHe B Mae 2016 roma Ha KoHbpepeHnun GAR
Live, roe oH cobpan nepsbie 300 moamnuceit. Opr-
komuteT Pledge BosrnaBunu CunbBust Hypu, map-
THep Freshfields, u Bennu Maiinz QC, aBasiBuasics
Ha TOT MOMEHT napTHepoM Boies Schiller.

KOHKpETH bi€ Mepbl

Konuenuus Pledge — mepeiiT oT 00CyKaeHUs Mpo-
0JieM TeHIepHOro OaaHca B apOUTpake K KOHKPET-
HBIM JICHCTBUSM 110 UBMEHEHUIO TEKYIIICH CUTyalun
¥ MyOJIMYHOM MOCTaHOBKeE 1iesieit. Takux 1enei ase,
W JUISE JOCTUXKEHUST KaXAoM M3 HUX MpeiaracTcs
crenmymoliee.

YroObl YIYYIIUTh MpeACTaBICHHOCTD
U TOBBICUTH M3BECTHOCTb XXEHIIWH B apOuTpa-
K€, MOANMMCAHTH MHUILIMATHUBBI IO BO3MOXHOCTHU
00s13y10TCH:
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* o0ecreyuTh CIpaBeIMBOE KOJUYECTBO
JKEHIIIMH B KOMUTETaX, PYKOBOMSIIUX Op-
raHax M Ha KoH(epeHIUsIX B cepe apou-
Tpaxa;

*  TOOYIUTH CTapIIMX U OMBITHBIX apOUTPaXK-
HBIX CITEeIIMAIMCTOB OKa3bIBaTh MOIEPXKKY,
HACTaBHMYECTBO / CTIOHCOPCKYIO MOMOIIIb
U BIOXHOBJISATH KEHIIIMH CTPEMUTHCS K Ha-
3HAYEHMSIM B Ka4eCTBE apOMTPOB WM K T10-
BBILLICHUIO CBOEI Y3HABAEMOCTU U PACIIIy-
PEHUIO TTPAKTUKMU.

Jns1 Ha3HAYeHUs XXKEeHIIMH apOuTpaMKu Ha OCHOBa-
HUU paBHBIX BO3MOXHOCTel moamucaHThl Pledge
00$13YI0TCS 110 BOBMOXKHOCTU 00€CTICUUTh:

* CHpaBelIMBOE KOJMYECTBO KEHIIMH-ap-
OMTPOB B CIMCKaX IOTCHIMAJIbHBIX ap-
OUTPOB apOUTPaXKHBIX MHCTUTYTOB, TOCY-
JapCTB M HAIITMOHAJIbHBIX KOMUTETOB (€CIu
TaKue CIMCKU BEIyTCS);

* CHpaBelIMBOE KOJMYECTBO KEHIIMH-ap-
OUTPOB MpU BEIOOPE KAaHAWIATOB HA Ha3HA-
YyeHUue, KOrfa Takoe MpaBO IPeIoCTaBIs-
eTCsl TIPEACTaBUTENSIM CTOPOH, apOuTpam,
KOPIOpaIusM, TOCYIapCcTBaM U apOUTpak-
HBIM MHCTUTYTaM (11 YIPOIIEHUS 2TOMU
3a/1a4M MOXHO BOCITOJIb30BaThCsl TTOMCKO-
BbIM MHCTPYMEHTOM Ha caiite Pledge http.//
www.arbitrationpledge.com/arbitration-search);

*  CHOpaBeUIMBOE KOJIUYECTBO KEHIIMH-apOu-
TPOB BCMUCKAX MOTEHIIMATbHBIX KAHANIATOB
Ha JOJDKHOCTb apOuTpa Win apOuTpa-Tpe-
cematesiss,  KOTOpble  TPEACTaBISIOTCS
WIM paccMaTpUBAIOTCSl CTOPOHAMM, HX
BHYTPEHHUMHM IOPUCTAMU WJIM BHEITHUMU
MPEeACTAaBUTENISIMUA U T.J. (I 3TUX 1Iesei
OpyaMYecKUM prpMaM TpeaiaracTes mpo-
BECTU BHYTPEHHME TMPOCBETUTEILCKUE Me-
pONpUSsITUS U TIPUHSTH COOTBETCTBYIOIIME
MOJUTUKU, BECTU COOCTBEHHYIO CTATHUCTH-
Ky TIpe/UTOXKECHUI U Ha3HAYeHUI, KOTopasi,
cpeau Tipouero, 3ampaiunBaercsa Global
Arbitration Review B pamkax ucciaeaoBaHus
st peiitiara GAR 100);

* BeleHUE U OMyOJMKOBaHUE TeHACPHOM
CTaTUCTUKU Ha3HAYEHMIT apOUTPOB (C pas-
OMBKOM Ha Ha3HAYEHUSI CTOPOHAMU, apOU-
TPaKHBIM MHCTUTYTOM U apOUTpaMu).
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BaxHo ormerutbh, yto Pledge He mpemycma-
TPUBAET KBOT 110 Ha3HAYECHUIO XKEHIIMH-apOUTPOB.
IMommucaHTHl 00SI3YIOTCS JIMIITB BKJIIOYATh SKEHIITUH
B CIIMCKM MTOTEHIMAJBHBIX KaHIUIATOB.

Mporpecc 3a naATb 21eT

C 2015 roga nnunuatuBa Habpana 6osee 4000 moa-
nuceit u3 6osee yem 110 ropucaukuuii. Oxkosao 700
MOJANMUCAHTOB — OpraHM3alluu, BKJIOYas MpakTU-
YyecKM BCe KpYIHeHIIne apOuTpaskHble MHCTUTY-
ThI, MEXIYHapOAHbIC KOPIOpaIuu, GMHAHCUPYIO-
mue apouTpax opraHusanuu (third party funders)
U Jaxe TrocyaapcTBa.

O0s13aTeIbCTBA UHCTUTYTOB 10 TPUHSTUIO OITH-
CAaHHBIX BBIIIE MEP, B TOM YHCJIC 0 Ha3HAYCHUSIM
>KEHIIUH-apOUTPOB U BEACHUIO TEHAEPHOI CTaTH-
CTUKM, YX€ MPUHECIN CYIIECTBEHHBIC PEe3yJbTaThl.
[Ipo3payHOCTh B 3TUX BOMpOCAaX ITO3BOJISIET JIETKO
OTCJICIUTh U pealbHOE MCITOJHEHUE 00sI13aTe/IbCTB,
U peabHBII Mporpecc. 3a TepBbie ABa roja MHULI-
aTUBBI TIPOLIEHT Ha3HAYEeHWM KEeHIIWH-apOUTPOB
BBIpOC TTpakTU4ecku B 1Ba pa3a (¢ 10 mo 18%). [Ton-
HbIX JaHHBIX 32 2019 1 2020 roasl moka HET, OTHAKO
TO, UTO ONMYOJMKOBAHO, TTO3BOJISIET TOBOPUTH O JaJb-
HeiileM pocTe MpoIeHTa Ha3HAYeHUST XKEHIIMH-ap-
OUTPOB TMPAKTUIECKU IO BCEM WMHCTUTYTaM W TIpU-
omkeHun 3Toil dpel B cpenHeM K 30% u Gogee.

711 TOro 4TOo0BI OTMETUTh ¥ BO3HATPAIUTh BHI-
JAIoIIMecs] YCUIUS B OTHOIIEHUU TEHJIEPHOIO pa3-
HOOOpa3usl B MeXXAYyHapoAHOM apOuTpaxe, Oblia
co3faHa crieuManbHas Harpaga Pledge Award, Ko-
Topasl BpydaeTcsl Ha exeromHoil nepemoHnuun GAR
Awards. HoMuHaHTamMu Ha 3Ty Harpamy SIBJISIIOTCS
Kak OpraHM3aluy, KOTOpbIe MPOACMOHCTPUPOBA-
JIU CYIIECTBEHHBIN MPOrpecc B TOCTUKEHUU 1ieeit
Pledge, Tak u nuua, KOToOpble MPUJIOXUINU CEPbE3-
HbIE YCUJIUS T AOCTVKEHUS TaKUX LEeeH.

NMouemy Pledge - 310
Ba)XHO?

MHorouuciaeHHbIe HNCCIICAOBAHMA  ITOKa3bIBAlOT,
YTO Ka4Y€CTBO pCIHeHMﬁ, INIPUHUMACMBIX KOJJICTUaJlb-
HO, BbIIIC, €CJIN B X ITPUHATHUHN YU4aCTBYCT CMCIIAH-
HBI COCTaB Y4YaCTHMKOB — 1 MYKUMHDbI, U 2KCHIITMHDI.


http://www.arbitrationpledge.com/arbitration-search
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U xota 310 Kacaercs u Apyrux cep, A apoutpaxa
5TO O3HAYAET, UTO YCIIeX €ro JalbHEHIIEero pa3BUTHUsI
HEMOCPEICTBEHHO 3aBUCUT OT BHEAPEHUS TMPUH-
LIMTIOB pa3HOOOpa3usi, MpEeXIe BCEro TeHAEPHOTO,
npu (popMUPOBaAaHUU apOUTPAKHBIX TPUOYHAIIOB, PY-
KOBOJISIIIIMX OPraHOB TMPO(EeCCUOHANBHBIX O0bEAM-
HEeHUI 1 apOUTPaXKHBIX UHCTUTYTOB.

Bonee Toro, pacimpeHue yucia MOTEHIMAb-
HBIX apOMTPOB (B TOM YMCIIe 3a CUET Ha3HAYCHUS
OOJIbIIIEr0 KOJIWYEeCTBA KEHIIMH-apOUTPOB) TO-
MOXET pa3pelinuTb TaKKe XPOHMUYECKUE IMPOOICMBI
MEXIYHApOIHOTO apOuTpaxka, KaK KOH(MIUKTBI UH-
TEPEeCOB U 337eP>KKU B IPOBEICHUY pa3orpaTebCcTBa
M BbIHECEHUM apOMTPaKHBIX PEIICHUM, CBSI3aHHBIC
C Ype3MEpHOI 3arpy>KEHHOCTBIO Y3KOTO Kpyra apou-
TPOB, MOJIYYalolINX O0JIBIIOE YMCIO HA3HAUYECHMIA.

ITpu aTom Pledge He nckiouaeT npyrue hopMbl
pa3zHooOpa3us, HO CYMTAET, UTO C YIETOM MacIliTa-
OOB HEIOCTATOYHON TPENCTaBACHHOCTU >KEHIIWH
(cocrapnsitomux 50% HaceqeHUs] 3eMHOTO 1Iapa)
B apOuTpaxe, Hy>)KHO Ha4yaThb UMEHHO C T€HIEPHOTO
pa3HooOpasusl.

OpHako pedyb HE HUACT O IO3UTUBHON JHC-
KpUMMHALIMK. DTa WHUIMATHBA HE IMpearoJara-
eT BBIOOpa MEXIy 3aciyraMM W pa3HOooOpasueM.
Ilens Pledge — obecreunTh paBHBIE BO3MOXKHOCTH
JIIS1 B paBHOM Mepe KBaTu(pUIIMPOBAaHHBIX XKEHIIUH,
YTO TIO3BOJUT MOBLICUTH KA4eCTBO ITyJa apOUTPOB
U TOMIET Ha OJ1aro BCeM.

Pledge B YkpaunHe

Cynas 1o myOJIMYHO TOCTYMHBIM JaHHBIM, 3Ta UHU-
IIMaThBa €Ile He Halla IIAPOKOW MOIIEPKKU
B YKpauHe, U CITMCOK IMOJAIMCAHTOB COAEPXKUT BCE-
ro Heckojibko opranuzamuit: MKAC mnpu TIIIIT
VYkpanHbl, YKpanHcKast ApOuTpakHast ACCOLMAIIMS
u ropuandeckas ¢upma INTEGRITES.

Haunbonee BaxXHBIM B 3TOM CITMCKE SIBISIETCS
MKAC nipu TTIIT YkpauHbl, MOCKOJBbKY OH aJIMU-
HHUCTpUpPYeT Topsinka 99% Bcex MeXKIyHapOTHBIX
apouTtpaxei B ctpaHe. OH yxXe YYUTBIBaeT MPUHIIN-
bl TEHAEPHOTO pa3HOOOpa3us Npu GopMUPOBAHUHI
CBOMX OPraHOB, a TaKXKe BeIeT U MyOJMKYET CTaTHU-
CTUKY Ha3HAUYECHUU XeHIIUH-apOUTPOB.

Ero crarucruka 3a 2019 rom BBITJISIAUT BECh-
Ma Brevatrisiomte. OOIMMIA NMPOLEHT Ha3HaYeHUN

apOUTPOB-XKEHIIIMH B apOuTpaxax 1o PermameH-
ty MKAC nipu TTIIT Ykpaunsl coctaBiser 36% —
BBIIIIC, YeM Y MHOTHUX 3arfaJHbIX UHCTUTYTOB. B a6-
COJTIOTHBIX IMppax 310 118 HazHaueHwmii. [Tpu aTOM
Ha3HAYEeHUs XEHIIUH CaAaMMM MHCTUTYTOM COCTaB-
Js110T 37% OT 001Iero yrciia Ha3HAYeHUI, CTOpOHA-
Mu — 45,6%, apourpamu — 22,5%.

WMHbIMM cTOBaMU, B OTJIMUKME OT MHOTHX 3ariaji-
HBIX IOPUCIMKIINIA, B YKpanHe CTOPOHBI U UX MPEe/I-
CTaBUTEJIV ITPY Ha3HAYEHUU apOUTPOB MPAKTUUECKHU
MPpUOIM3UIUCH K TOMY CaMOMY T€HIEPHOMY Tapu-
TETy, KOTOpPBIA sIBIsIeTCS ogHOW u3 uenei Pledge.
VuursiBas npucoequHenue MKAC npu TIIIIT
YKpauHbl K UHUIIMATUBE, MOKHO OXMIATh YJIydllie-
HUS CTaTUCTUKM Ha3HAYCHUM >KEHIIMH-apOUTPOB
caMMM UHCTUTYTOM. B0O3MOXHO, B 3TOM MOMOTJIO
Obl OOHOBJIEHUE PEKOMEHIaTEeIbHOTO CITMCKA apOu-
tpoB MKAC, nuiib 26% KOTOpOro Ha HACTOSIIINI
MOMEHT COCTaBJISIIOT KEHIIIUHBI.

Taxxe B IPOIILIOM TOAY MPOU3OILIA U3MEHE-
HUS B COCTaBe Mpe3uauymMa M 3aMeCcTUTeNIeil mpei-
cenatenst MKAC npu TIIIT Ykpaunsl. B pesynsra-
te u3 11 wieHos Ilpe3uauyma msATh — >KEHIIUHBI,
qTo cocTaBisieT 46%; BCe 3aMeCTUTENH MpeaceaaTe-
51 MKAC nipu TTITT YkpauHbl — KEHIIIUHBI.

HMHTepecHOo, YTO UMEHHO MOCIeAHUM (aKT Mmo-
3B yKpanHcKomy MKAC nomacth B YMCI0 HO-
MuHaHTOB Ha Pledge Award B aTOM ropmy.

Pledge B Poccun

B Poccuu ¢ TOuku 3peHMsT KOJWYecTBa OpraHu-
3alUii-TIOANMMCAHTOB cuTyauust cxoxas: Pledge
noanucanu Toabko PAA, topumuyeckass dupma
Mansors, ICC Russia u PALI.

OpHako HaJMYKMe B 3TOM CIIMCKE TOJBKO OJI-
HOTO apOUTPaXKHOTO IIEHTpa U3 YEThIpEX NEeMCTBY-
foux B P® yxyniraer obuiyto kaptuHy. Hu ogun
W3 OCTaBIIMXCS TPETEHCKUX LIEHTPOB (32 UCKITIOYE-
HueM PAILI) He BeaeT CTaTUCTUKY Ha3HAUEHUI XKeH-
IMH-apOUTPOB.

Yro kacaetcs PALL, To B 2018 roay XXeHIIUHbI
cocTaBiastian 26% oT oOlero 4yucjaa Ha3HadeHWH,
a B 2019 rony — 31%. I1pu atom B 2019 romy xeH-
IIWHBI COCTABIISLN 15% OT Ha3HAYEHWIA CTOPOHAMM,
32% — oT Ha3HayeHUi apouTpamu u 36% — oT Ha-
3HAYEHU I UHCTUTYTOM.

MapT 2020, N2 2 (17) | 45


https://icac.org.ua/wp-content/uploads/otchet-2019.pdf

MKAC npu TIIIT P®D, He aBassICh TOAITMCAH-
ToM Pledge, He myOaMKyeT CTaTUCTUKY MO Ha3Ha-
YEHMSIM KEHIIMH-apOUTPOB, OMHAKO KEHIIUHBI
cocTaBIIsTIOT 26% ero crucka apOUTPOB IO MEXKITY-
HApOIHBIM KOMMEPUYECKHM CIOPaM.

B cuny Hegocratka nH(GoOpMalUKM O YUCIe Ha-
3HAYEHUI CJIOXKHO JejaTh KaKue-JIM0O BBIBOIBI
O CHUTyallud ¢ Ha3HAYeHWEM >KEHIIMH-apOUTpPOB
B P®. Jlaxe ecnu KOJIMYECTBO TaKMX Ha3HAUYCHUI
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B Poccum u mpeBbIliaeT MPOLEHT aHAJOTUYHBIX
Ha3HAYEeHUI B 3apyOeXKHBIX apOUTPaKHBIX MHCTHU-
TyTax, 9TO He o3HayaeT, uTo Pledge nna Poccuu
He HYXEH WM HeakTyasieH. bosbilioe KoamyecTBo
KBaJTU(ULMPOBAHHBIX KEHIIMH-apOUTpoB B Poc-
cun (Kak OMBITHBIX, TAK U MOJIOIBIX apOUTPOB) —
9TO TIpeKpacHasl MPUUMHA CTPEMUTBCS K TOCTUKE-
HUIO TIOJIHOTO TEHIEPHOIO MapuTeTa U K 3aHSITUIO
JIMAMPYIONIEH MO3UIIMK B MUPE B 3TOM 00J1aCTH.

npncoeanHANTECH!

A
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Hapva CadoeHukoea
cmyodeHm, topuduyeckuli pakynbmem HNY BLLIS

2018 romy BcemupHblii coBeT MexmyHa-

POMHOI TOProBOl TajaThl M30paj HOBBIX

yneHoB cyna ICC u HoBbIX ueHOB CoBeTa

BcemupHoii deaepauii TOProBBIX ITajiaT
(World Chambers Federation), mpeacTaBisIONInX
pasHble cTpaHbl. BaxHas posib wieHOB cyna B Mex-
JIYHapOJIHON TOPTOBOM Tiajare CpaBHMMA C POJIbIO
HaJA30pHO MHCTAHLIMM B TOCYIApCTBEHHON CyIeOHOM
cucTeMe: B TO BpeMsl KaK B MOCJICAHME TOIbI TTPUOJII-
sutenibHO 1300 CrienyanncToB €KerogHO BBICTYMHAIOT
B Ka4yecTBe apOMTPOB B apoUTpakHbIx rpoueccax ICC,
Juib 176 sBiasiores ero wieHamu. [peacenares cyna
ICC Anexkcruc Myp 0CoOEHHO MOMTYEPKHYJ TeHIEP-
HBIIi TTAPUTET, KOTOPOTO YAAJIOCh TOOUTHCS B 3TOM CO-
cTaBe: 88 My>KUMH U 88 >XEHIIIUH.

Hwxke ™Mbl pacckaxkemM o 4ieHax cyga |
MPEACTABUTEJISIX TOPTOBBIX MajiaT U3 CTpaH ObIBIIETO
CCCP. Ux nonHomouus uctekatoT B 2021 romy. Ilo
naHHeiM 2018 roga, 9 w3 17 BuUlle-TIPE3UAECHTOB U
okoso 70% cekperapuata cyga ICC — sKeHIIUHBI.

Hosble uneHsbl cyna ICC
(2018-2021 roapbl)

ApMeHus

Hxcupalip XabubsaH
Ynpasasowut
napmHxep,
topuduyeckas ¢pupma
«Anb-Kamanu»

BoIycKHUK Maru-
CTpatypbl OEipyTCKOTrO

FEHAEPHOE PASHOOBPA3ME CYOAICC | OB30P

CyA ICC: TEHAEPHOE

N HALMOHAJIbHOE
PA3SHOOBPA3UE
CYOENCKOIO COCTABA

Vuusepcurera CB. Mocuda, ¢ 1996 roma dxupaiip
XaOuOsIH sBIsIETCS WieHOM JIMBaAaHCKOM KOJUIerMu af-
BokatoB. B 2013 romy ObUT MPUHSIT B APMSTHCKYIO KOJI-
JIETUIO aIBOKATOB.

Jxupaiip XaOuOsiH MpeacTaBIIsil MHTEPEChl MHOTHUX
KJIMEHTOB B C/I€JIKaX M0 CAUSHUSM U TTOTJIOLIEHUSIM,
TaKKe YCIEIIHO 3aBEepIINI CAEJIKY CTOMMOCThIO 60
MJTH JOJUT. MEXIY MPOU3BOAUTEIEM OPOHETEXHUKU
1 roc3zakazuynkom B OAD.

Taxoke M3BECTEH KaK MEXIyHapOAHBIA CIiop-
TUBHBINA apouTtp. B TeueHue MHOrux et XaOuOsH
TeCHO coTpyaHMYasl ¢ JluBaHCKOU deaepauueit
¢yrbosa n Asmarckoit KoHdenepauuei ¢yrodoa;
B HacTosilee BpeMs SIBISIETCS MPEe3UIEHTOM IuC-
LUIJTMHApHOTO KoMuTeTa JIuBaHCcKOU (enepanyu
¢yrdona.

B Hacrosiee BpeMs Ixxupaiip XaOuOsiH sIBJsI-
€TCs1 YIIPaBJISIOIIMM MTapTHEPOM I0pUANYECcKO hup-
MbI «Allb-Kamanu» ¢ opucamu B JIydoae u EpeBaHe.

Pecnybnuka
Benapycb

AnekcaHop Xpanyukul
lapmHep, A6 Lex Torre,
MuHck

Anekcannp XpalyuKui
BKJIIOYEH B PEUTUH-
ru Who’s Who Legal:

Sl Arbitration; Chambers
Global: Begymue opuctel Mupa; The Legal 500 EB-
pora, bivkuuit Boctok u Adpuka; PykoBoactBo
Mo MEXTyHapoIHOMY 0030py (hDMHAHCOBOTO MpaBa
JUIST BEAYIIAX MUPOBBIX (PUPM B 00J1aCTH (prHAHCO-
BOTO TIpaBa U ap.
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ITpaktukyer ¢ 1995 roga. [lpuHuMan yyactue
oosiee yeM B 50 apOUTpPaXHBIX pa30MpaTebCTBAX
B KayecTBe Ipejacenatesst TpuOyHaia, eIuHOINY-
HOTO apOuTpa, Ha3HAYEHHOTO CTOPOHAMU apOMUTpa
U aJBoKaTa o apoutpaxxaeim npasmwiam [CC, SCC,
VIAC, benopycckoii TOproBo-IpOMBIIILIEHHON Ma-
JaThl, TOproBO-MPOMBIIIUIEHHOM MajlaThl YKpanHblI,
ToproBo-npombllIeHHO# nanatel Poccuu.

C 2017 roma AnexkcaHap XpamylKuid sSBIsSeTCs
MEepBBIM M €AMHCTBEHHBIM 4JieHOM MeXIyHapom-
HOro apouTtpaxkHoro cyaa u3 beinopyccuu. Ero kom-
MEeTEeHTHOCTh U MPO(ECCUOHATN3M MO TpaBy MpU-
3HaHbl HA MMPOBOM YPOBHE, UTO JI0Ka3aHO (PaKkToM
nepen30paHus Ha HOBBII CPOK.

Mpy3us

KemeeaHn bemaHenu
Knowledge Manage-
ment Lawyer, Freshfields
Bruckhaus Deringer LLP

KereBan berane-
JIM — CTaplivii I0pucT
C OOJIBIIIMM  OITBITOM
paboOThl B KOMMEPYECKUX W WHBECTUILIMOHHBIX ap-
OUTpakKHBIX pa3OMpaTeNbCTBaX IO JOTOBOpaM,
MPOBOJUMBIX TTO OCHOBHBIM MHCTUTYLHMOHAIBHBIM
MpaBuiaM, a TakkKe B CHELMaTbHBIX apOUTPaKHBIX
pa3bupaTeabCTBaX.

KasaxcTtaH

Alizynv KeHxcebaeea
[Mapmnep, Dentons

Aiirynp KeHnxebaeBa —
VIIPaBISIIOIINIA  Tap-
| THEp aJiMa-aTUHCKOIO
oduca Dentons.

ITpakTUKyOIINi FOPUCT
¢ 35-1eTHUM cTaxkeM, 001agaeT OOIIMPHBIM OITbI-
TOM KOHCYJIBTUPOBAHUS II0 pPa3JINYHBIM IIpaBO-
BBIM acIleKTaM WHBECTUIIMOHHON HeATeIbHOCTH
B Kazaxctane. KenxxebaeBa crieluaain3upyercs
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B 00JIaCTH KOPIOPATUBHOIO IpaBa, SHEPTETUKU
U TIPUPOJHBIX PECYPCOB, MHTEJLIEKTYaJbHOM COO-
CTBEHHOCTHU, aHTUMOHOTIOJILHOTO 3aKOHO/ATEe/b-
cTBa, Tpynosoro npasa u I'YIl. Kpome Toro, oHa
0071a7aeT OONBIIUM OINMBITOM B OOJJACTU YpeTyau-
poOBaHUS CIIOPOB B cylax Bcex ypoBHeil B Pecrmy-
onrke KazaxcTaH U MeXAyHApOJHOM apOUTpaxe.
Aliryne KenxebaeBa exXerogHo BXOIUT B peii-
TUHT Beaymmx ropuctoB Kazaxcrana (Tier 1) uzect-
HBIX MEXIYHApOIHBIX cipaBOYHUKOB Chambers &
Partners, Legal 500, PLC Which Lawyer?, IFLR1000
n «KTo0 ectb KTO B Pecniyosiuke Kazaxcran».
Bnepsoie opuct u3 KazaxctaHa Ha3zHaueH
yjaeHOM MeXayHapoaHOro apOuTpakHOro cyaa
MexayHnapoaHoit Topropoii najgatel (ICC Court).

Kuprusus

Hamanves AneHkuHa
JloueHm,
AMepuKaHcKul
yHUgepcumem
LlenmpanvHou Asuu

Haranbsa AJeHKUHA
¢ 1999 roma sBisieTcs
JIOLIEHTOM B AMepHMKaHCKOM YHuBepcuteTe lLleH-
TpaibHON A3UM, CIELUaTU3UPYICh Ha TpakKaaH-
cKoM mpaBe, a Takke ¢ 2011 roga paboTaeT 10puCcTOM
B upMe Meks Resources, KoTopast 3aHUMaeTCs reo-
JIOTUYECKOU pa3BEIKOM.

JlaTtBUnAa

lanuna XXykoea
[Mapmnep,
ZUKOVA Legal

Ho 2016 roga pabotana
IOPUCTOM B MeEXIyHa-
POIHOM  IOPUINYECKON
komnanun White&Case,
TTapmk. 1o padotel B White&Case, sIBIIslIach pyKOBO-
nutenaeM HanpasieHus Cekperapuata MexmyHapos-
Horo ApoutpaxkHoro Cyna ICC o padote ¢ Boctou-



Hoii EBpomoii, Poccueit u ctpanamu CHI. AnBokar
IMapmxckoit Komnernn AnsokaroB, a Takke Koe-
run AnsokatoB JlatBuu. PaboTtana B ogHON U3 Bedy-
LIMX TIPUOANTUICKUX IOPUINYECKUX (UPM U B Ap-
ouTpakHoM cyae ToproBo-npOMBILIJIEHHON MajlaThbl
JlarBum. Takke siBnsieTcst coyupenutenem OOriecTsa
MEXIYHApOTHOTO SKOHOMUYECKOTO IpaBa, Y4peau-
TeJIbHOE 3aceaHre KOTOPOTo COCTOsIOCh B Mtosie 2008
rofa. ACCOLIMMPOBAHHBIN Tpodheccop B YHUBEPCUTET
Bepcanb-Cen-Kanten-an-MBenuH, a tTakke B Prok-
ckoit Beiciieit [kosnbl [Tpasa B JlatBUM.

Eea KanHuHa
CosemHuk, Levy
| Kaufmann-Kohler

EBa Kannuna cneuu-
aIn3upyeTcss Ha MeX-
JTYHApOJHOM KOMMep-
YECKOM U  MHBECTU-
IIMOHHOM  apOuTpaxe
C yHOpOM Ha CIOpPbI
B cdepe DSHEPreTUKu,
CTPOUTENIBCTBA, aKIIMOHEPHOTO TpaBa U (PMHAHCOB.
3a nocnenHue 15 et EBa BhICTyIajna B KauecTBe ap-
ouTpa, aaBOKaTa U apOMTPasKHOTO ceKpeTapsi B bosiee
yeM 50 MexmyHapoaHbIX apouTpaxkax. EBa siBisieT-
¢ yineHoM cyaa ICC u unenoM cyna npu PCA. Ona
Takke BXoauT B yrciio apoutpon ICSID (MILIYHC)
M KOHCYJIETUpOBaja MpaBUTEIbCTBA cTpaH BocTou-
Holi EBporibI 1o BompocaM MOJIMTUKKA B OTHOIICHUN
MHOCTPaHHBIX MHBECTUIIMH, a TaKKe MPeI0CTaBIIsIa
9KCMepTHBIE 3aKkmoueHus 1o AesaMm BIT nHocTpaH-
HBIM UHBECTOPAM.

—

Poccus

KOnus 3azoHek
[Mapmnep,
White & Case

FOmua 3aronexk crnenu-
AMN3UPYeTCST Ha  MEXK-
IYHAPOIHOM  WHBECTH-
LMOHHOM W KOMMeEp-
YECKOM apouTpaxe.

OHa KOHCY/IBTHpOBaJIa KOPIOopayy W YacTHBIC JIUIa
MO CJIOXHBIM CITIOpaM B HECKOJBKUX IOPUCIUKIIMSX
M apOUTpaKHBIM pa30MpaTesIbCTBaM, ITPOBOINMBIM
B cootBeTcTBUM C IipaBuiamu LCIA, VIAC, ICC, AAA,
SCC, SIAC, UNCITRAL, MKAC mipu TTIIT P®.
3aroHek gapasieTcs yaeHoM Cynma LCIA u Cyna ICC,
yjaeHoM kKomurteTa 1o HaszHadyeHusMm ICC Russia,
a HEeIaBHO 3aHsUIa JODKHOCTh B MeXIyHapoIHOM
koHcyaeraTuBHOM coBeTe VIAC. Takxke oHa pery-
JIIPHO Ha3HayaeTcst apOUTPOM.

FOnust 3aroHek peryjasipHO 4YWTaeT JEKLUU
10 aHTJIUIICKOMY IIpaBy M MEXKIyHapOOHOMY apOu-
tpaxy B MI'Y, MI'TOA, MTUMO, HNY BID.

Tumyp AlimKynoe
Mapmuep, Clifford
Chance CIS Limited

Tumyp AWTKYJIOB
crierMaau3upyercss Ha
MEXIyHAapOIHOM  ap-
ouTpaxe, cyneOHOM
pa3dupaTebCTBE U pas3-
peleHumn CIIOpPOB
B Poccuu u 3a pybexom,
a TaK>Ke Ha aIMUHUCTPATUBHBIX U YTOJIOBHBIX JIeJ1aX,
CBSI3aHHBIX C XO3SIMCTBEHHOM AeSATEIbHOCTHIO.

OH BBHICTyIaJ B Ka4yecTBE COBETHUKA U apOu-
Tpa B MEXIyHAPOIHBIX apOUTPaXKHBIX pa30oMpaTe/Ib-
CTBax, CBSI3aHHBIX CO CTUSHUSIMU U MOTJIOIIEHUSIMU,
CTPOMUTEIBbCTBOM, CYAOCTpOEHUEM, HedTera3zoBoi
OTpac/blo, aTOMHOM 2HEPTeTUKON (BKIIOYas Tepe-
TOBOPHI O TIEPECMOTPE 1IEH).

Y36ekucrtaH

®epysa bobokynoea
HauanvHuk omoena
apbumpacHoli
npakmuku u
asabmepHamueHo20
ype2y/iuposaHus
cnopos, Praelegal
Uzbekistan

Depysa bobokynoBa crieUaInM3upyeTcsT Ha MeX-
JIYHAPOIHOM KOMMEPYECKOM IIpaBe, aHTJIMHACKOM
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MpaBe, a TAaKKe Ha pa3pelleHrun cropoB. bulia mpu-
BieueHa B Praelegal Uzbekistan B kauecTBe accu-
CTHPYIOILIETO SKCIIepTa B IEJI0 IO MEXIYHAPOTHOMY
apOUTPaxy 1 BCKOPE CTajia MOJHOMPABHBIM YJICHOM
KoMnaHuu. Kak HavyalbHMK OTAela apOUTpakHOM
MPaKTUKA W aJIBTEPHATUBHOIO YPEeryJIMpOBaHUS
CIIOpPOB, OHA OTBEYaeT 3a Bce CyaeOHbIe pa3doupa-
TeIbCTBA M apOUTpaxkKHbIE Jieja, KOTOPbIe BEIYTCS
3a mpenejlaMu Y30eKucTaHa.

bobokynoBa Takxke 4uTaeT JeKUUUM B Mex-
IYHApOOHOM BecTMHMHCTEpCKOM  YHHMBEPCHUTETE
B TalkeHTe M SBIISIETCS TPEHEPOM KOMAaHIBl YHU-
BepcUTEeTa, KOTOpasl €XXeTroIHO YIacCTBYET B KOHKYP-
ce Mo MEXAyHapOoIHOMY KOMMEPUECKOMY apOuTpa-
>y uM. Bunnema C. Buca.

®epysza bobokynosa — nepssIii uieH Cynga ICC
13 Y30eKHncTaHa U caMblii MOJIOIO apOUTpP B UCTO-
puu Cyna ICC.

YKpaunHa

Mapusa Kocmuuykas
lMapmHep,
Winston & Strawn LLP

Mapus Kocrtbilikas
MpPUHATA B KOJJIETUU
agBokaroB BamumHrTO-
Ha, Heio-Mopxka u IMa-
prka. OHa BBICTYMAeT B KAYeCTBEe apOUTpa U Bely-
IIET0 IOpUCTa, MPEICTaBISISI WHTEPECHl KIMEHTOB
B apOUTpaXkKHBIX pa30UpaTeIbCTBAX MO CIIOPAM MEX-
Ty UTHBECTOpPaMM 1 TOCyTapCTBaMU, a TAKKe IO KOM-
MepUYeCKUM apOUTpakHbIM pa30upaTebcTBaM, PO-
BoguMbiM B pamkax ICSID, UNCITRAL, ICC,
LCIA u np. ApOouTtpaxkHblii U cyaeOHbIl onbIT Ko-
CTUIIKOM OXBaTbIBa€T pa3Hble MPOMBIIIJIEHHbIE
CceKTopa, BKJIto4Yass He(hTera3oBylo OoTpaciib, BO300-
HOBJISIEMbIE MCTOYHUKW SHEPTrUU, KOMMYHaJIbHOE
XO34UCTBO, MHGPACTPYKTypy, OaHKOBCKOE JeJio,
aBuallvio, 00pabaTHIBAIOIIYIO IPOMBIILIEHHOCTD,
CTPOUTEBCTBO.

SABnsercss uneHoM MexayHapoaHOro apou-
tpaxkHoro cyna ICC B Ilapuxe u wieHom CoBeta
Ipy3uHCKOTO MEXXAYHAPOIHOTO apOUTPAKHOTO LIEH-
Tpa (GIAC) B Tounucu. HazHaueHHast apOUTpoM
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ICC u LCIA, Koctuikas Takxke BKJIOYEHA B CIU-
COK pekoMeHaoBaHHbIX apouTpoB MKAC VYkpau-
Hel. [IpenomaBaTens Bepcanbckoro yHuBepcuTeTa,
MAarucTp B 00JIaCTU apOUTpaka U MEXIyHapOIHOM
toprosnu (MACI), ynTaet JeKUUU MO UHBECTULIM-
OHHOMY apOuTpaxy. Jlo mpuxoaa B IOPUANIECKYIO
¢dupmy Winston & Strawn oHa paboTajiia U MpPOXO-
auna ctaxupoBky B Cyne CIIA no denepaibHbIM
nckaM (BalmHITOH), IOpUIMYECKOM JelapTaMeHTe
Bcemupnoro 6anka, Bammnrron, UNEP 2Kenena,
a Takke B EBponelickom nmapiaMeHTe B bproccere.

EneHa lNepenenuHckasn
[NapmHep, 2nasa
apbumpaxncHoli
npakmuku cmpaH CHI,
INTEGRITES

16-JIeTHUIT OTIBIT IOpH-
MUYEeCKON  MpaKTUKU
Enensr Ilepenenun-
CKOIi BKJIIOYaeT TMpe-
CTaBJICHUE WHTEPECOB
KJIMEHTOB B JeCSITKax
, CJIOXKHEMIINX apou-
TpaXkKHbBIX U CYAEOHBIX pa30MpPaTEIbCTB, B TOM YUC/IEe
MYJBTUIOPUCIUKIIMOHHBIX, pa3padOTKy JOTOBOPOB
WU JIOTOBOPHBIX CXE€M, KOHCYJIBTUPOBAHWE B OTHO-
IIEHUU HWCTIOJHEHUS U TIpeKpalleHusl JOroBOPOB
1 KOMMEPUYECKON eI TETbHOCTU B 1LIEJIOM.

C 2003 roma IlepenenunHckasi mpeacTasisiia
MHTEPECHI KIMEHTOB OoJiee ueM B 85 apOUTpakHbIX
paszbupartenbCcTBaX IO apOUTpakHbIM perjlaMeH-
tam ICC, LCIA, SCC, SCAI, MKAC npu TIIII
P®, MKAC u MAK nipu TTIIT Ykpannsl, GAFTA,
FOSFA, LMAA, UNCITRAL u ap. B OTHOIIEHUU
IIMPOKOTO CIIEKTpa BOIPOCOB, CPEAUd KOTOPBIX
CHOpPbl U3 AOTOBOPOB MOAPSIIA, MEXAYHAPOIHOMN
KYIUIM-TIPOaXu, OSKCIJIyaTallud W CTPOUTEb-
CTBa CYyIOB, areHTCKUX U JUCTPUOBIOTOPCKUX
JIOTOBOPOB, JOTOBOPOB O COBMECTHOM AesITeNb-
HOCTH, O TIIOCTaBKe TEeIeKOMMYHUKAIIMOHHOTO
000pyIOBaHUS U YCIYI, TOTOBOPOB CTpaxXOBaHUs,
B MOPCKMX, ChIPbEBBIX, a TakKKe KOPIOpPaTHUBHBIX
cnopax. Enena IlepenenuHckasi yvyacTBoBaja
B KauecTBe apOUTpa, B TOM YMCJIe eAUHOJIUYHOTIO,
U mpeaceaaTelsisi cocTaBa apOMTpaXxHOro cyma 60-
Jiee yueM B 30 apOuTpaxkax.




W OCTOHMA

TpuuHy Xuob
lapmep, NJORD

Tpuuny Xuob BO3-
[JIaBJIIET MPaKTUKY
pa3pelleHuss  CIopoB
B [OpuUauvecKkoit up-
me NJORD. Ha mpo-
TsDKeHUM Oosiee 15 JeT
OHa KOHCYJBTUPOBaJda MEXIyHAapOAHbIC YacTHBIC
KOMITaHMM U TOCOPTaHbI 1O CAMbIM CJIOKHBIM CITO-
paM BO Bcex Cy/IeOHbIX MHCTaHIMSIX. [TpaBUTEIbCTBO
OcToHuM HazHauuao TpunHy Xnob6 wieHoM IlocTo-
ssHHOM ITamatel Tpeterickoro cyna B laare, v wieHOM
cyga ICSID. Ona peryaspHO BBICTYMAEcT B KauecTBE
MOCpPEIHNKA B CTPAXOBOM COIJIACUTELHOM OpraHe
DCTOHCKOU CTpaxoBO acCOLMALU U SIBJISIETCS ap-
OUTPOM CTPaXOBOTO apOUTPAXKHOTO COBETa DCTOHUM.

YJ1IEHbI COBETA WCF
(2018-2021 roabl)

Poccus

Bnadumup MNMadanko
Buue-npe3uoeHm
Trir @

Ponunca 15
1960 roma. O6paso-
BaHue BbIciiee: KIY
nMm. T. IleByeHKo,
CMeUaTbHOCTh «Mex-
JQYHApOAHbIE  BKOHO-
MMYECKHME OTHOLIEHUSI», KBATU(MUKALUSI «IKOHO-
MMCT-MEXAYHAPOIHUK, pedepeHT-TIepeBOIINKY;
[lexuHCKMIT MHCTUTYT A3bIKa, CHELMUATIbHOCTD
«MexmyHapoaHasi TOPrOBJIS».

C 1992 no 1996 ronpl 3aHKMMAJ MOCT TeHepaib-
HOTO JUPEKTOpa POCCUNCKO-KUTANCKOTO COBMECT-
Horo mipeanpusitusi «Poccun» (r. IllaHxait); 3aTem
B TeueHue cemu JieT oLt ipeacraButeseM TIIIT Poc-
cuu B [llanxae, a ¢ 2003 o 2005 rox — 3aMecTuTeeEM
HUCMOJMHUTENbHOTO aupekTopa «Omopbl Poccum».

STHBapst

B 2006—2012 romax Ilamanko SIBASICS pervoOHab-
HbIM TipencraButeseM TTIIT Poccum B BocTouHoit
Azuu (. Ilekun). C 2012 rona v 10 HaCTOSIILIETO Bpe-
MEHU 3aHUMaeT TOKHOCTh AUPEKTOopa JernapTaMeH-
Ta BHELITHMX CBSI3€i U pabOTHI C 1€JIOBBIMU COBETAMMU,
Buuie-npe3uneHta TIIIT Poccuu. Bnageer xwutaii-
CKMM U aHIIMiACKUM s13bikamu. B 2018 romy Brnagu-
mup Ilamanko ObLT u30paH yjaeHoM I[eHepasibHOTO
coseta 1npu BcemupHoit denepannu nanat (WCF)
MexnayHaponHoii Toprosoii naiatsl (ICC).

YKpaunHa

leHHaouti Yuxcukose
[pesudenm TIII
YKkpauHbl

Tennaguit YvkukoB po-
awiea 19 despana 1964
rona B JloHelke. Yumicst
B JIOHELIKOM TOProBoM

\ S yHCTUTYTE Ha TOPrOBO-3-
koHoMmueckoM axyisrere (1981—1985 romer). Tlocrne
JeMOOWTM3alM ¢ BOGHHOM CIy:KObI padoTa 3KOHO-
MUCTOM B OTJIeJIe OpraHU3aLI1 TOPTOBIIU JOHEITKOM KOM-
nanuu «Mebim», a ¢ 1987 rona — noueHTOM B JIoHELIKOM
MHCTUTYTE ToproBiv. B 1992 romy 3ammtin Marucrep-
CKYI0 IMCCEPTALIMIO, a Yepe3 HEKOTOPOe BPeMsT — JOKTOP-
CKYIO TT0 CIIeIMaTbHOCTH « BHEIIIHesSKOHOMMYeCcKas Jiesi-
TesbHOCTL>. MMeeT 6osiee 80 oImyOTMKOBaHHbBIX HAyYHBIX
W HernyomimcTrdeckux crareid. Tlomydnn ctuneHniu
B bpandopackoii 1mikone Ou3Heca, YHUBEPCUTETCKOM
xomnemke B Kopke (Mpranaust), ToproBo-IpoMbIIUIeH-
Hoti nanare bonbioro IMTutrcoypra (CLILIA).

Tennanuit Yuxukos 6osiee 20 €T BHOCUT CBOI
BKJ1az B pa3Butue TTIT B Ykpaune. C urons 2002 rona
no (espanb 2014 roga oH ObUT Mpe3uaeHTOM JloHel-
KOl TOProBO-TIpOMBIIIUIEHHOM manaTel. C (epans
2013 roga YmKMKOB 3aHMMAaeT JOKHOCTb Tpe3u-
nenTa TTIIT Ykpaunsbl. 19 masg 2015 roga nepensopax
Ha JaHHBINA TocT. 3a 3ToT nepuon npu TIIIT Ykpan-
HbI OBLTIM CO3/IaHbI U YIPEKIEHBI CETh LICHTPOB IO/~
JIEpKKU 3KcropTta, HarmoHanbHBIM 3KCIOPTHBIM
(opyM, a Takke ABYCTOPOHHHE [EIOBBIC COBETHI
¢ maptHepamu u3 30 cTpaH Mupa.

SBnsiercst anbrepHaTUBHBIM WieHOM [eHepaib-
Horo coBeta ripu WCF ICC.
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CTYOEHYECKUN KOHKYPC
No KOMMEPYECKOU MEAUALLUN ICC-2020

AHacmacus
KoHosanoea
cmyoOeHmKa
MI'MIMO, noMowHUK
pedakmopa
Arbitration.ru
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C 6 no 12 gpespans 6 Meacdynapooroii mopeosoii nasame 6 Ilapuxce npowen 15-ii
Koukypc no mexcoynapoonoii kommepueckoii meduauuu (15th ICC International
Commercial Mediation Competition).

OHKYpC, MOy4acTBOBAaTh B KOTOPOM B 3TOM TOJY JIOBEJIOCH aBTOPY, €Xe-
TOJHO MPOBOAUTCI MeXTyHapoIHOW TOPrOBOM TMajaToi sl CTyleHYe-
CKMX KOMaH/I co Bcero Mupa. Lleap KoHKypca — MpOoABUXKEHUE METUAIIUU
KaK aJbTepHAaTUBHOTO CIOCOo0a pa3pelreHrus KOMMEpPUYECKMX CITOpPOB,
a TakKe MEXXKYJIBTYPHBI 0OMEH MEXIy CTyIeHTaMM U ITpodeccuoHalaMu U3 pa3-
JIMYHBIX IopucaIuKinii. KyasrypHoe pa3HooOpa3ue — oJHa U3 OCHOBHBIX IIEHHO-
CTE KOHKypca.

3asgBKM Ha y4acTHe MPUHUMAIOTCS C UI0JIs TTo OKTSA0ph. [locie peructpanmu
KOMaH/IaM BBICBIJIAIOTCSI BOCEMb UTPOBBIX KEHCOB (OAMHAKOBBIX JUISI BCEX KOMAHT)
U KOH(UIeHIMaIbHasl MHGopMalus (OHa 3aBUCUT OT TOTO, 3a KaKyl0 CTOPOHY
KOMaH/Ie BbIMTaJeT urpath). KoMaHma MOXET COCTOSTh U3 JBYX-YEThIPEX YEJIOBEK;
B OHOM payHJIe UTPaloT ABOE: OMMH UTPOK B POJIY KJIMEHTA, APYTOii — B POJIU €TO
[opucTa.

ITepBble yeThIpe Keiica KOMaHIbl UTPalOT Ha OTOOPOYHBIX payHaax. Ilo pe-
3yJbTaTaM OLIEHOK Cyzeid, 16 JIydImMx KOMaH[ MepexoasiT Ha CIICAYIOIINI 3Tall
— U TaK jajee, Ha BbIObIBaHUE. OpraHrn3aTopaMM MPeayCMOTPEHBI CIIelIMalbHbIE
HOMUHAILIMU U1 KOMaHM, MPeIOXKUBIINX caMOe TBOPUYECKOE PEIIeHUE 3alauu,
MOKAa3aBIIUX JIy4ylllee B3AUMOICVCTBUE C MEAUATOPOM, C APYTOM KOMAHIO0M UJIA CO
CBOMM HaITapHUKOM.

B 3TOM Oy B KOHKYpCE y4acTBOBAJIO 66 CTyIeHYECKMX KOMaHI M3 pa3HbIX
CTpaH, B TOM 4uciie Tpu u3 poccuiickux ByzoB (MI'MMO, BABT, PI'YII). ITo6eny
onepxkana komaHaa OkneHiackoro ynusepcurtera (Okiaenn, Hosas 3enanaust).
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Bo Bpems1 UrpoBbIX ceccuii B KauecTBe Meaua-
TOPOB JINOO B KAyeCTBE CY/IEW, OLEHUBAIOIINX MOMI-
TOTOBKY KOMaHJ, BBICTYIuJIO okoio 130 mpodec-
CHOHabHBIX MeIUaTopoB co Bcero mupa. ITomouib
B OpraHM3aluy PayHI0B OKa3bIBaIu BOJIOHTEPHI.

OTaenbHO XOYeTCs TMOAYEepPKHYTh, HACKOJBKO
LU(POBU3UPOBAHO OBIIO TPOBEACHME KOHKYpca:
B MoOwibHOM mpuiioxxeHun ICC Bce ydacTHUKM
MOIJIM TTOCMOTPETh paclucaHuWe PayHIOB U MEPO-
NpUITUR, MNOAYYUTh TMOAPOOHYIO WH(MOPMALINIO
0 MeauaTopax W JApYyTrux cTyaeHTax. Ilocie kaxmo-
ro payHJa BOJIOHTEPHI C IIaHIIETaMU Mpeiaraiu
KOMaHJaM M CYAbSIM paccka3aTh O CBOMX BIeUaTJie-
Husgx. Kpome Toro, Bcem ydyacTHUKAM OBbLT MpPeao-
CTaBJIeH OECIIaTHBIA NOCTYI K OHJIAWH-CUMYJISI-
TOpYy MEAUAlLMU, TJIe OHU MOIJIM MOTPEHUPOBATHCS
nepend payHgamu B [Tapuke.

CrnenyeT OTMETUTh, YTO MEPOIPUSITHE TTPOBO-
JIMJIOCH Ha (hOHE HapacTarollei yrpo3sl pacipocTpa-
HEHMSI KOpOHaBUpYyca, MO3TOMY Ha CTOJIaX Mepero-
BOPOB U BO BCEX IMOMEILIEHUSIX KOHKypca IMOMUMO
BOJIbI BCeraa HaXOAWIUCh Ne3UH(MEKTOPHI, MOJb3Y-
fo1recs 60JbIIUM CIIPOCOM CPEIN YYaCTHUKOB.

Kpome opuumanbHbIX payHI0B IJIsI BCEX y4acT-
HUKOB, TPEHEPOB U MEAUATOPOB OBLIU OPTaHMU30-
BaHbl KOKTEWJIbHbIE BEUEPUHKU, TAE MOXKHO OBLIO
B HehopMaIbHOI 00CTAHOBKE MTOOOIIATLCS U 0OMe-
HSATbCSI KOHTAaKTaMMU.

c L1

CHANCE
senze

FFORD

Infornational
ditpute voicancs

studio &EEs
03
R

JlaHHBIIE MyT-KOPT CYWTAeTCs KPYIMHEHITNM
MEXIYHAapOIHBIM KOHKYPCOM B cepe Meaualun,
OIIHAKO TIOMUMO HETO CYIIECTBYET W PSII APYTHX:
KOHKYpC II0 MEIMalliM, TakKXkKe OpraHu3yeMbIil
MTII, Ho nmpoBoaumbiii B TonkoHre; Consensual
Dispute Resolution Competition (CDRC), exeroa-
Ho opranusyemblii IBA, VIAC, ELSA B BeHckom
yHuBepcurteTe; International Academy of Dispute
Resolution (INADR) International Law School
Mediation Tournament and Mediation Forum, npo-
BoauMblil B Yukaro. K tomy ke ¢ 2016 roma LlenTp
Meaualnuu u meperoBopoB I. MuHcka (benapych)
opraHu3yeT MeXIyHapOOHBIM CTYICHUYECKUI pyc-
CKOSI3BIYHBIN KOHKYpC «Meauamusi OyIayIIero»,
B KOTOPOM NPUHUMAET y4acTHhe OOJIBIIOE KOJHMUe-
CTBO CTyAeHUYECKMX KoMaHI 13 Poccun.

Menmnaunsi O4YeHb IEPCIEKTUBHBIN CITOCO0
yperyJaupoBaHUsI CIIOPOB, B TOM YMCJIe B KOMMEP-
yecKkolt cepe, odbnagaloIuil psIoOM ITPeUMyLIeCTB
nepen apoutpaxem. K coxanenuio, B Poccum
Ha JTaHHBIII MOMEHT MeIUallus HaJeKO HE CaMbIil
BOCTpeOOBaHHBII METO, M OJHOI 13 IPUINH 3TOTO
SIBJISIeTCS OaHaJIbHOE HEe3HaHMeE JII0AC O ee cylle-
ctBoBaHUU. [IpoBeneHNe MOTOOHBIX MEPOITPUSITHI
Ha MEXIYHAapOIHOM YPOBHE CITIOCOOCTBYET KaK I10-
BBIIIEHUIO OCBEIOMJICHHOCTU CPeAy MOJIOIOTO I10-
KOJIEHHWSI IOPUAMYECKOrO M OW3HEC-CcOoOOIecTBa,
TaK M COBEPILIEHCTBOBAHUIO CAMOI ITPOLIEIYPHI.
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rEHAEPHOE COOTHOLUEHUE APBUTPOB,
HA3HAYEHHbIX B APBUTPAXHA
JJOHAOHCKOIO MEXXAYHAPOLHOIO
TPETEMCKOIO CYAA B 2014-2018 FrOAX

Amumputi Apmroxoe
topucm,

2/1a6HbIl pedakmop
Arbitration.ru
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o3aHue 6ayaHca B YMCJIEHHOM COOTHOIIIEHUM MYKUYUH U XKEHIIIUH, pac-
cMaTpUBalOIIMX CIOpbl B JIOHAOHCKOM MEXIYHapOAHOM TpPETEUCKOM
cyne (LCIA), ssBnsieTcsl OMHUM M3 IPUOPUTETHBIX HAIPaBIEHU padOTHI
€ro aIMMHUCTPALIUU.

B onHoii 13 cBoux crareit [[>kakoOMUH BaH XapcoaT-BaH X0, reHepaIbHbII
nupexktop LCIA, momuepkHyia, 4To pa3HooOpa3re B MEXIyHaApOIHOM apOuTpa-
K€ BaXKHO JIJTSI IESTUTUMHOCTH BBIHECEHHBIX PEIIEHU U TOJTOCPOYHBIX ITepCIeK-
TUB Pa3BUTHSI apOUTpaxka Kak ajJbTepHATUBHOTO CIIOCO0a pa3pelleHusT CIIOPOB.
KpomMme Toro, Hanmure pa3HbIX B3[JISII0B HAa apTyMEHTHI CITopa BBUIY pa3HOOOpa-
31 YJIEHOB COCTaBa apOUTpaxka MOBBIIIAET KAYECTBO KOJIJIEKTUBHBIX PELICHUM .

Mpbl 0000IIMAN W BU3YaJU3UPOBAIM CTAaTUCTUKY Ha3HAYEHUN MYXYUH
U XEHIIUH B COCTaBbl apOuTpaxeii, kotopyto LCIA BkIOUaeT B €XeroaHble
MyOJIMYHBIE OTYETHI O CBOel padote. OTMETUM, YTO TOJBKO caM JIOHTOHCKUI
MEXITyHApPOIHBINA TPETEUCKUI CyA YITOJHOMOYEH YTBEPXKIAaTh KaHIUIATYPHI ap-
OUTPOB, B TOM UYHCJIE U COTJIACOBAHHBIX CTOPOHAMM, YTO cjieayeT U3 1. 5.7 CT. 5
ITpaBun LCIA B penakiuu 2014 roga. [ToaToMmy B TaHHOM cTaThe MO «<Ha3HAYEH-
HBIMU CTOPOHAMU» WJIN «<Ha3HAYEHHBIMU apOUTpaMm» CJIeAyeT TOHUMATh KaH I -
JIaTOB, HA3HAYEHHBIX MO MPEACTABICHUIO CTOPOH WU IPYTUX apOUTPOB.

CorocTaBiisis 3TU TaHHbIE, MOXKHO CKa3aTh, YTO;

1.

MyX4uHbI MO-MpeXHeMy TpeobnanatoT B coctaBe apoutpaxkein LCIA,
YUCJIEHHO 00pa3ys oT 3/4 1o 4/5 UX COCTaBOB.

ITpu 3TOM abGCOMIOTHOE KOJIMYECTBO KEHIIMH B COCTaBE apOUTpaxeit
LCIA Ha NpOTsSKeHUU MSTH paCCMOTPEHHBIX JIET BBIPOCIO BABOE (49 ye-
snoBek B 2014 rogy u 102 B 2018-M COOTBETCTBEHHO) U 3a(hUKCUPOBATOCH
Ha ypoBHe okoJjio 100 yenoBex (puc. 1).

500
375
250
125
0
2014 2015 2016 2017 2018
B Yuncno HasHaueHHbIX KEHLH B Yucno HasHaueHHbIX My>KUiH

Puc. 1. O6wee coomHoweHuUe My»c4uH U deHWUH 8 cocmaee apbumpaxiceti
LCIA (JIMTC) e 2014-2018 200ax




3. UYto kacaeTrcsl OTHOCUTEJbHBIX 3HAUYEHMUIA, ¢ 2014 roma BuaHa TeHASHLMS K MOBBILLIE-
TO 3TOT POCT MOXHO CBSI3aTh B IEPBYIO OUe- HUIO Ha3HAYaeMOCTHU XKEHIIMWH KOJIJIeraMu:;
pelb ¢ TeHIEPHOW IMOJUTUKON CaMOro ce- c 14,5 no 23% (puc. 4).

kpetapuata LCIA: oHn Hanbosiee akTUBHO,

100.0
10 CPAaBHEHMUIO CO CTOPOHAMHU W IPYTMMU
apOUTpaMu, Ha3HAYAIOT KEHIIMH-apOUTPOB
N 75.0
(o1 20 10 43% HazHayeHMl — cM. puc. 2—4).
100.0 500
75.0 050
. 17.0
50.0 0.0 4.0
2014 2015 2016 2017 2018
25.0
B V13 Hux KeHwmH B VI3 Hux My>kuuH
00 Puc. 4. CoomHoweHue My»c4YuH U JeHWUH,

2014 2015 2016 2017 2018 HA3HAayeHHbIX 8 Kauecmee apbumpoe dpyaumu
apoumpamu LCIA 6 2014-2018 200ax

B V13 Hux xeHWwmH B Vi3 Hux My>kumnH
6. B 2015 roay Habmioganoch peskoe (6ojee

yeM B 3 pa3a) yMeHbIIIEHUE Yuca Ha3Ha-
YEHMH XEHIIMH B apOUTPaXku CO CTOPOHBI
KoJier-apoutpon, a B 2017 rogy — cToJb

Puc. 2. CoomHouweHue MyJ#c4YuH U J3eHUWUH,
HasHaueHHbIx admMuHucmpayueli LCIA (JIMTC)
6 Kayecmee apbumpoe e 2014-2018 200ax

4. CTOpOoHBI NMPEANOYUTAIOT Ha3HAYaTh apOu- Xe pe3koe (bosiee yeM B 2—3 pa3a) yBeIu-
TPOB-MYXUUH (OT 4 10 17% HazHavYeHUIA). YeHUe YKciia Ha3HAYeHU I XXeHIIIUH B apOou-
Yucno Ha3HAYEHUI 3[1eCh B CPETHEM HU3- Tpaxu OT CTOPOH.

Koe, okoJo 7,7% ciydaeB (puc. 3). YToObl OOBSICHUTH 3TOT MUHUMYM M MaKCUMYM,

100.0 MBI 0OpaTWJIM BHUMAHUE Ha ApyTve mapamMeTphl cTa-
tuctuku LCIA. Tak, B HalMOHAJIbHOM COCTaBe apou-

75.0 TpoB 1 B 2016, u B 2017 romy cTabMIBbHO TOMUHUPO-
BaJi TpaxknaHe Benvkoopuranum — 321 u3 496 u 254

500 13 420 cootBeTCTBeHHO. OMTyOIMKOBAaHHBIX B OTKPBI-
TOM JIOCTYIIe MTaHHbIX 3a 2015 roa HalTH HE YIaIoCh.

Crnopst B 2016 1 2017 romy TakKe UMeJIU MPHY-

250 MEpPHO OJWHAKOBYIO OTpacjeByl0 TIpUHAIIEK-
HocTh: B 2016 romy JMaMpoBald CIOPHI BOKPYT

0.0 0014 0015 016 0017 0018 sHepreTuyeckoro cexropa (22,5%), 6aHkoB u ¢Gu-
HaHcoB (20,5%), cTpouTenbcTBa U UH(PPACTPYKTY-

B VI3 Hyx >KeHLmH B V3 Hux MyxxunH pol (16,2%), TpaHcnoptupoBku ToBapoB (15,4%).

Puc. 3. CoomHoweHUe My»cuuH U JeHWUH, B 2017-M ciopbl BOKPYT 9HEPTeTUKY M OAHKOBCKOTO
HasHa4yeHHbix 6 apéumpaxcu LCIA cmopoHamu CEKTOpa TAKKe COCTaBIISL/IN OOJBLIYIO YaCTh HATpy3-
62014-2018 200ax ku LCIA — mno 24% cootBeTcTBeHHO. TpaHCIOpT

OCTaJICSl Ha TPEThEM MECTE, pa3esIuB €ro C IMOoCTaB-

5. Jpyrue apOUTpbl AOCTAaTOYHO CTaOWIb- KOI M BBHITECHUB CTPOUTENbCTBO. OMyOaMKoBaHHAS
Hbl B CBOMX MPEAINOUYTEHUSIX KEHIIUMH uHpopmMalus 3a 2015 rog He coaepKUT YMCTEHHBIX
Kak apOuTpoB, Ha3Hayas UX TMpPUMEP- AAaHHBIX IO MPOLEHTHOMY COOTHOLIEHUIO TUIIOB
HO B 15% (1/6) cnydaeB. B To xe Bpems cmnopoBs B moptdene LCIA.
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3a 2015, 2016 u 2017 rombl DOCTYIHBI JIUIIIb
CBEIEHUSI O TOCYIAapCTBEHHON MNPUHAMIECKHOCTU
CHOPSIIUX CTOPOH (pucC. 5).

3a pedepeHCHbIe TTPUHSTHI CTpaHbl — JIUAEPHI
2016 roma kak cepeanHbI u3ydaemoro neproaa. K2017
roay B LCIA uMesn MecTo pe3Kuil pocT oOpaTUBIINX-
cs B apOUTpaxk 3aMaTHOEBPONEHCKUX U CeBepoame-
PUKAHCKUX CTOPOH OJHOBPEMEHHO C COKpallleHUEM
yucna poccuiickux. Eciu mpuHATH BO BHUMaHUE
TaKOM HalMOHAJIbHBINA (DaKTOp, TO MOXHO Tpel-
MOJIOXKWUTh, YTO HaCTpoeHHbIe Ha diversity 3amamHoO-
€BpOIeCKUE W aMepUKAHCKUE CTOPOHBI OXOTHO
U30MPaloT KEHIIMH-apOUTPOB, YTO OTPA3UIIOCH B CO-
oTBeTcTBYIOMIEH cTaTucTuke 2017 roga.

BenukobpuTaHus

CTpaHbl
3anapgHom
EBponbi

EBO
s

I 5.0
I 5.7
———oa

I 10.3
I 5.0
P e.s

| [
I 4.3
5.2

0.0 5.0

CLUA

Poccus

CtpaHbl Adpuku

10.0 15.0 20.0

W 2015 B 2016 I 2017

Puc. 5. CmopoHbl no 20cyoapcmeeHHoOU
npuHadsexcHocmu, Kosiuyecmeo des 8 npoueHMax
om obuwezo yucna LCIA e 2015-2017 200ax

TeMm He MeHee HallMOHAIbHBIN (PaKTOp TPYAHO
Ha3BaTh pellalolM oObsICHEHHEM TTpoBaja B Ha-
3HAUYEHUSX XEHIIWH OT KoJjuier-apoutpos B 2015
roay: B2016 12017 romax mpoaBUHYTHIE, KAK MOXKHO
MPEeanoaoXnuTh, B BONIPOCcaX TeHAEPHOTO Pa3HOO-
Opasust OpuTaHIIbI OBLIM MMPeobdIafarolIeii TpyInoi
apoutpoB B LCIA (puc. 6), oqHaKO 3HAYUTEIbHO-
ro U3MEHEHUSI AUHAMUKMW Ha3HAYeHWIA KEeHIIMH-
apOUTPOB KOJUIETaMU B 9TU TOJIbI HE HAOJI01AJIOCh.
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I 321.0
I 254.0

m22.0
9.0

H19.0
14.8

H18.0
H20.0

Hi6.0
18.0

110.0
M19.0

110.0
1.0

0.0
H16.0

14.0
B12.0

0.0 100.0

BenvnkobpuTtanus

VpnaHgus

ABscTpanus

CLLA

Kanapa

FepmaHus

NHons

Ncnanus

LLisenuapus

200.0 300.0 400.0

W 2016 W 2017

Puc. 6. IpaxcoaHcmeo apbumpoe LCIA
6 2016-2017 200ax

CraTucTuyeckue  JaHHBIE,  HaXOIsIIUecs
B oTKpbiToM goctyrie B LCIA, HeMOHCTpUPYIOT,
YTO MOCTaBJEHHAs OpraHu3aIMei 3amaya mo BbIpaB-
HUBAHUIO KOJMYECTBEHHOTO COOTHOINEHUST MYX-
YUH W XEHIIWH IOoKa He BbIMosHeHa. HecMoTps
Ha To, 4To B niepuon ¢ 2014 mo 2018 rr. yuciio xXeH-
IIMH-apOUTPOB CTAOMJILHO YBEIWYMBAIOCH (3a UC-
kmoueHueM 2015 1), My>KYWHBI TTO-TIpeXKHEMY Tpe-
001a7a10T B 3TOM cepe, U 3TO KacaeTcsl apOUTPOB,
HazHauyaeMbIX U cekperapuatoM LCIA, u cropoHa-
MU, U Ipyrumu apoutpamu. Cpenn (hakTopoB, KO-
TOpbIE TaKXe OTPaXKE€HbI B CTATUCTUYECKOM OTYETE
LCIA, — oTpacneBas IprUHaIeXXHOCTh paccMaTpu-
BaeMBbIX CIHOPOB W TOCYIapCTBEHHas TPUHAIIEK-
HOCTb CITOPSIIMX CTOPOH; HU JUISI OMHOTO M3 HUX
He yCTaHOBJIEHa TpsMasi KOppessiius ¢ Ha3zHaye-
HUEM apOUTPOB-XEHIIUH WA apOUTPOB-MY>KUMH.
Tem He MeHee, paBHOMEPHBIM POCT YUC/Ia XXeHIUH
B OpUTAaHCKOM apOUTpaKe CBUIAETEIBCTBYET O TOM,
YTO KypC, 3aJaHHBbIA OpraHu3alueil, MOCTEIeHHO
BBIPaBHUBAETCSI B CTOPOHY T€HAEPHOIO OajaHca.
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MHOOPMALUA O AEATEJIBHOCTU
APBUTPAXXHOTIO LLEHTPA NPU POCCUNCKOM
COIO3E MPOMBILLJIEHHUKOB

U NPEANPUHUMATENEN (PCNM) 3A 2010-2019 I'T

[pedocmaenero ALl npu PCIIT

Konuuecmeo 3apezucmpuposaHHbIX UCKO8

300
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199 199
200
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39
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B Bcero uckos [ | BcTpeyHbie ncku

Cocmae Tpemelickozo cyoa
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B EnvHonuuHoe paccMoTpeHiie B KonnernansHoe paccMoTpeHiie
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O6was ueHa uckoe, MsH. py6.

L EEn 5 5 5
T 4 aos,8a e
| e | | |
| SR

2015 5616,23 P

2016 - 2 670,55 P

2017 [ 219623

2018 I607,26 P

2010

2011
2012
2013

2014

2019 59,01 P

12 500,00 P 25 000,00 # 37 500,00 P 50 000,00 ¢

Kamezopuu cnopoe 6 2019 200y
0,67%
0,67%

1,33%
5,67% \

6,00%

@ V13 goroeopos nogpsaa (cybrnoppsaa)
36,33% @ V13 foroBopoB Kynan-npoaaku 1 NocTaBKm
@© VI3 poroBopoB oKaszaHus ycnyr
@ V13 JOroBOpOB CTpaxoBaHus
@ Cnopbl B chepe 6aHKOBCKOI 1eATENIbHOCTM
@ Cnopbl B chepe prHAHCOBOTO PbIHKa 1 06paLLeHNs LeHHbIX Gymar
@ KopropaTueHblie crnopbl
@ WHbie cnopsl

13,67% ___

CoomHoweHue 6HympeHHUX
U MeucO0yYHapoOHbix cnopoe 6 2019 200y

35,67%

14 cnopos

KOpucoukyuu cmopoH Mexic0yHapoOHbIX
cnopos 6 2019 200y

1 neno
\ 3 pena

@ BHyTpeHHue cnopsbl
@ MexgyHapogaHble cropbl

@ Koponesctso Mcnanus

@ Pecny6nvka MNaHama

© Ceilwenbckue ocTposa

@ BpuitaHckue BupruHckme octposa

— 2pena

\

286 cnopos
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NHOOPMALIMIOHHOE OBPALLLEHVIE (B YC/TOBUNAX MAHOEMWM COVID-19)

KAPAHTUH CYAOB: NEPCNEKTUBbI
U AIbTEPHATUBHOCTb APBUTPAXA AD HOC
B TEKYLLULUX SKOHOMWYECKUX PEAJIUAX

CBSI3U CO CJIOXKHOM

SMUAEMUOJOTUYE-

CKOIl 00CTaHOBKOM

COBMECTHBIM  TIO-
CTAHOBJIEHUEM TIpe3uauyMa
BepxoBnoro cyma Poccuu
u npesuauyma CoBeTa cy-
geit PO ¢ 19 mapra 2020
roga B CTpaHe BBEIEH OCO-
ObIit pexxuM (hyHKIIMOHUPO-
BaHMUS CyIOB U pa3pelieHus
umu criopoB. CKopee Bcero,
TaKOM Il1ar HeraTUBHO CKaXKeTcsl Ha OM3Hece.

Criopsl ObLTH, €CTh W OynyT. I KOHTpareHTHI
CTpeMSITCS pa3pellnuTh X 3eCh U cervac, 1axe eclivi
O0BEKTUBHO NEJI0 KaXeTCsl HECPOUYHBIM, — ITYCTh
Jlaxxe ¢ OTJIOXEHHBIM HCITOJTHEHUEM Tocie (hUiib-
Tpa U CyIeOHOIro KOHTPOJSI MO OKOHYaHUW MaH[e-
MWW M TeproAa KapaHTHHaA (1100 AUCTAaHIIMOHHO
MPU HAJTMYUU TEXHUYECKON BO3MOXKHOCTH).

B Texymeii cutyauuu He TOJBKO YYaCTHUKU
PBIHKA, HO U CyJIEOHBIC OpraHbl, (hefepaibHbIe CyIbU
CTOJIKHYJINCh C HEOOXOIMMOCTBIO TIepexo/ia Ha yaa-
JICHHBIN peXXUM pabOThI, YTO TEXHUYECKU HE BCeraa
BBIMTOJTHUMO, a TTOPOU TTPOCTO HEBO3MOXKHO.

OnHako eicTByOIIEe POCCUIICKOE 3aKOHOAA-
TEJbCTBO MO3BOJISITIO U TTO3BOJISIET pa3peliaTh oIpe-
JIEJIECHHYIO KaTErOpUIo CIOPOB ITyTeM apouTpaxka ad
hoc, yTto moaTBepXkmaercs To3uieil MuHUCTEP-
CTBa IOCTULIMU U OOLIMPHOW CYIeOHOI MPaKTUKOM,
umerolericsa B Poccuu Ha mocTpedopMeHHOM 3Tarie
(2018—2019 romsr). Apoutpax ad hoc MoxeT mpo-
BOJUTHCSI OHJIAH: 1 OCHOBHBIE YYaCTHUKMU PBIHKA,
U apOUTpPHI (TpeTeiicKre CyibU), U IOPUCTHI CITOCO0-
HbI paboTaTh B yIAJEHHOM PEXUME, C YIETOM CaMO-
U30JISIIIAU B TOMAIITHUX YCJIOBUSIX.

MHbIMU  crtoBamMu, UMeEIOIIMECS HapaOOTKU
npakTukyomux ad hoc apoUTpoOB MO3BOISIIOT pac-
CMaTpUBaTh CHOPHI;

*  JHUCTaHIMOHHO;

* OHJIAiH,;

*  ONEpaTUBHO.

A. B. KocmuypblH
Ad Hoc Arbitration

ITockonbKy MIMTEIBHOE BpeMsI CUMTAIOCh,
YTO TIpU TaKOM BapuaHTe apOuTpaxka BO3MOXKHBI
3710ynoTpedieHnsT (M OHM JEHCTBUTEIBHO MMEN
MECTO B 1ope(hOPMEHHbIN MTePUOJ CO CTOPOHBI Tpe-
TelCKUX CyI0B), BbIHecCeHHbIe apouTpamu ad hoc
pellIeHusT MOTYT OBITh BITOCJIEACTBUM TPOBEPEHBI
TOCYIapCTBEHHBIMU CYyJIaMU Ha COOTBETCTBUE Tpe-
OOBaHUSIM JICHCTBYIOIIETO 3aKOHOIATEIbCTBRA.

Ceiiuac, B yCJIOBMSIX pOCTa YKMCIa paccMaTpu-
BaeMBbIX Je] B cylax OOIIeil IOpUCIUKINU U apOu-
TPaXXHBIX CyJIax, YKa3aHHBIA CIIOCOO pa3pelieHus
CIHOPOB — peayibHasi paboyast aJbTepHaTUBa, TO3BO-
JISto1as MUHUMU3UPOBATh MOTEPU, KOTOPHIE MO-
TYT BO3HUKHYTh Ha (pOHE MUPOBOTO (PMHAHCOBOTO
Kpu3uca u pa3Butus nanaemuu supyca COVID-19.
MMeHHO 3Ty anbTepHaTUBY MBI IIpejyiaraeM mpoa-
HaJIM3UPOBaTh OpraHaM BJIACTU, IPaKTaHCKOMY 00-
IIECTBY M CyIeOHOMY KOPITYCY.

s momyssipu3aliid TaKOTO HaMpaBICHUS —
pa3penieHus CopoB TPETeUCKUMU Cy1aMu, 00pa3o-
BaHHBIMHU CITEIIMAJIbHO JIJISI PACCMOTPEHMSI KOHKPET-
HOTO cIiopa, — He TpeOyeTcsl BHOCUTb U3MEHEHUS
B JEHCTBYIOILEE 3aKOHOAATENbCTBO: YKAa3aHHBIN
cnoco0 He MPOTUBOPEUUT CMBICTY MPUHUMAEMBIX
TOCYIapCTBOM SMUIEMUOJOTUYECKUX Mep U o0ja-
JTaeT LUEeJIbIM PSIIOM TTPEUMYIIECTB, B TOM YUCTIE BO3-
MOXHOCTBIO OBICTPOTO 3amycKa.

Mbl  mpemiaraeM  4uTaTeasIM  3adyMaThCs
HaJ 3TUM OOpallleHHeM, TTOCKOJIbKY, KaK IoKa3asl
nopedopMeHHBI Tieproa, B chepe pOCCUICKOTO
apOuTpaxa J0CTaTOYHO KOMIIETEHTHBIX CITeIAaIM-
CTOB, PEIIEHUST KOTOPBIX MPOXOIUIN HEOOXOTUMBIIA
CyIeOHBI KOHTPOJIb W MPUBOAUINCH B MCIIOJHE-
HUe, — OTU apOUTPBI MOIJIM ObI cefiuac oka3aTh Jeii-
CTBEHHYIO TOMOIIb TOCYTapCTBEHHBIM CyIaM.

busHec nomxeH 3HATh O BO3MOXKHOCTH TpPH-
OErHyTh K Ipolieaype apOuTpaxa ISl pa3pelieHus
cBoux cropoB. Eciu opraHsl cyneOHON CUCTEMBI
Ha CBOMX OMUIIMAIbHBIX CalTax MOMOJHUTEIBHO
MPOUH(MOPMUPYIOT CTOPOHBI 00 3TOM, BCEM HaM
YIOACTCSI TIPOUTU HBIHEIIHUIA HENMPOCTOM IIEPUOLI
C HAUMEHBIIVMMU MOTEPSIMU.
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his work is a study of the status
of the Russian Institute of Modern Ar-
bitration and Russian Arbitration Cen-
ter (these structures being among
the few that obtained the right to administer ar-
bitration from the Ministry of Justice). The study
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also examines their activity in Russian arbitration,
as well as their relations with third parties.

The methodology of this study was very sim-
ple: the information was initially collected from
publicly available sources, and then analyzed
and generalized based on the laws of logic, as well as
the compiler’s many years of experience in Russian
arbitration and his knowledge of domestic realities
(including the peculiarities of how public authori-
ties operate in Russia).

The study concludes that the statements
of RIMA and RAC with regards to their missions
and goals do not correspond to existing facts.

RAC is not what it claims to be, in front of for-
eign entities in particular. It maintains the pol-
icy of misleading external persons, the Russian
society and the foreign arbitration community
in the form of suppressio veri. RAC is a state-cre-
ated and state-controlled entity, a GONGO (Gov-
ernment-Organized (Operated) Non-Govern-
mental Organization). In Russia, the government
is afraid of arbitration; as a result, it turned RAC
into a tool for subjugation thereof.

“Russian” Institute of Modern Arbitration
and “Russian” Arbitration Center: Examining Their
Role in Russian Arbitration. GONGOStructures?
Declarations and Reality. How the Hierarchies
of State Power Affect Arbitration in Russia [Elec-
tronic edition] / Compiler : Alexander Muranov.
— Moscow , 2020. — 71 p. — (From the history
of arbitration “reform” in Russia).

Available for download here.
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We are pleased to announce that the latest edition of the Baker McKenzie Interna-
tional Arbitration Yearbook is now available. This year, in recognition of both our
clients' preferences for soft copy material and our commitment to sustainability,
the yearbook is being published electronically via our Global Arbitration News
blog, rather than in hard copy.
This new edition reviews important developments in arbitration over the past year
across 43 jurisdictions, including:
* The increasing use of artificial intelligence and technology in arbitration
* Increased risk for investors posed by nationalization
» The ongoing uncertainty around the future of intra-EU BITs following

the European Court of Justice’s decision in Achmea
* The continued push for procedural efficiency
You can access the latest edition of the International Arbitration Yearbook
at https://globalarbitrationnews.com/iayearbook2020/

www.bakermckenzie.com
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