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INTRODUCTION

he importance of the history and origin of arbitration cannot

be overstated. Pearl S Buck has stated that “[i]f you want to under-

stand today, you have to search yesterday”. An examination of the

background presents a platform for understanding the prevalence
of certain practices in present-day Malaysia as compared to the position
globally.

Similar to the ancient use of the mediation process in China and the
panchayat system of village justice in India, the customary method of dis-
pute resolution in Malaysia is associated with adat. It represents an archaic
system of dispute resolution practised as customary rites.

The Shariah in Malaya dealt with personal and family law in Malaya
and the coastal areas of Borneo. During the fifteenth century, it evolved into
Islamic dispute resolution practices like shafa’a and tahkshim. This form of
a peremptory type of arbitration used for dispute resolution was part of the
long- standing arrangement of resolution of differences in the community.!

The Quran, Sunnah (the sayings and practices of Prophet Muham-
mad), [jma’ (consensus among recognised religious authorities) and Qiyas
(inference by precedent) combine to form the Shariah. The Shariah pro-
vides a foundation of principles that apply to arbitration as well. Perempto-
ry-like prescription for arbitration can be derived from the Quran and Pro-
phetic traditions.

For example, in the following Quranic verse, arbitration was prescribed
as the primary method to resolve a marital dispute:

If you fear a breach between them twain (husband and wife), appoint
(two) arbitrators, one from his family and the other from her (family);
if they both wish for peace, Allah will cause their reconciliation. Indeed,
Allah is ever All-Knower, Well- Acquainted with all things. (Surah al-
Nisa’ (4):35).?

Arbitration in Islamic Law is limited essentially to property and per-
sonal matters where private rights are involved. Parties to a dispute relating
to property can go for arbitration. The arbitration agreement has to be ful-
filled as a matter of principle. Arbitration clauses are valid as they are nec-
essary for the efficacy of the contract and are beneficial to both the parties.

In Malaya, the origin of the common law legal framework for arbitra-
tion as enacted by the dominant colonial power started with the Arbitra-

!'See Abdul Hamid El-Ahdab, Arbitration with the Arab Countries, 2nd edn (Kluwer
Law International, 1999).

2 Dato Syed Ahmad Idid and Umar A Oseni, “Appointing a Non-Muslim Arbitrator in
Tahkim Proceedings: Polemics, Perceptions and Possibilities” [2014] 5 MLJ xvi.
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tion Ordinance XIII 1809 in the British- controlled
Straits Settlement of Penang, Malacca and Singa-
pore. Thereafter, all states of the Federation of Ma-
laya adopted the Arbitration Ordinance 1950. This
was subsequently replaced by the AA 1952 and later
the AA 2005 followed by subsequent amendments
in 2011 and 2018.

While arbitration is reflective of the develop-
ments in dispute resolution in Malaysia, the growth
of other areas of ADR cannot be overlooked. They
are indeed equally important. With the world of com-
merce rapidly innovating at a fast pace, dispute reso-
lution has also had to evolve from dispute avoidance,
dispute prevention, dispute management and finally
when all fails into dispute resolution.

When arbitration is considered as conventional
and rigid, there have been attempts to seek alterna-
tives to it. Normally such ADR methods like medi-
ation, conciliation and adjudication preceding ar-
bitration are used as part of a multi-tiered dispute
resolution regime. Such regimes were either set up by
way of legislation or through institutional structures.

Even though in the international domain frame-
works for domestic legislation are provided by inter-
national texts such as the UNCITRAL Model Law
on International Commercial Conciliation (2002),
this has not been necessarily the case in Malaysia. For
example, the Mediation Act 2012 is a mere facilita-
tive legislation without any bite.

Most commercial disputes often resort either
to court or to arbitration. Other forms of ADR are
gaining popularity. Although the AIAC is the leading
arbitral body and ADR provider in Malaysia, it oper-
ates in a competitive environment where arbitrations,
both domestic and international, and other niche
forms of ADR, are also administered by other associ-
ations and professional bodies.

They include the Malaysian Institute of Archi-
tects (“PAM”), the Institution of Engineers Malay-
sia (“IEM?”), the Institution of Surveyors Malaysia,
the Malaysian International Chamber of Commerce,
and the Kuala Lumpur and Selangor Chinese Cham-
bers of Commerce, as well as commodity associations

like the Malaysia Rubber Board and the Palm Oil Re-
finers Association of Malaysia (“PORAM?”).

With the rise in transactions in the capital mar-
kets, the Security Industry Dispute Resolution Cen-
tre (“SIDREC”) was constituted to cater to the needs
of disputes related to unit trusts, derivatives and other
capital market products. Presently, all capital market
intermediaries, which are corporations holding li-
cences under the Capital Markets and Services Act
2007 to deal in securities and futures and engage
in fund management, are members of SIDREC.
SIDREC offers an evaluative dispute resolution
mechanism. It is efficient and effective, based on the
principles of fairness and reasonableness.

Another prominent ADR provider in Malaysia
is the Financial Mediation Bureau (“FMB”), which
was set up under an initiative taken by Bank Negara
Malaysia to resolve disputes between financial service
providers and their customers. The FMB’s jurisdic-
tion is limited to conventional and Islamic banking
products and services, as well as insurance and takaful
products and services.

Islamic finance, as an alternative to conven-
tional banking, is a growing financial industry, with a
unique set of commercial challenges and issues. The
different basis and nature of Islamic finance mean
that there are far fewer legal experts and judges with
the requisite training and knowledge than in conven-
tional finance.

The AIAC emerged as the first institution to con-
stitute “i-Arbitration Rules” to balance the principles
of Islamic finance with arbitration. The AIAC’s i-Ar-
bitration Rules 2018 are Shariah-compliant and pro-
vide for, amongst other provisions, the power for the
arbitral tribunal to seek reference from the Shariah
Advisory Council or a Shariah Expert.?

The rise of sports in Malaysia has seen the emer-
gence of multiple professional and amateur associ-
ations being formed to advocate and uphold the in-
terests and well-being of their respective fields. The
Sports Law Association of Malaysia which has no re-
strictions on foreign membership was formed to sup-
port the study and practice of sports law.

3 See AIAC i-Arbitration Rules 2018, r 11. The Shariah Advisory Council was established in May 1997 as a part of Bank
Negara Malaysia. The Central Bank of Malaysia Act 2009 (Act 701) stipulates the roles and functions of the Shariah Advisory

Council.
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While the Sports Development Act 1997 was
amended in 2018 to provide for a Sports Dispute
Committee, the AIAC had been providing sports ar-
bitration training with the attendant aim of encour-
aging the use of arbitration in sports-related disputes.
It has also proposed an Asian Sports Arbitration
Tribunal with its own arbitration rules and panel of
sports law trained arbitrators to provide sports dispute
resolution services.

Malaysia’s maritime sector has a well-defined set
of domestic and international maritime laws, regula-
tions, standards and practices. However, the increas-
ing complexity of the maritime sector has demanded
a system that has a good grasp of the law to enable
governments, industry players and other maritime
stakeholders to ensure their interests are protected
and not be overwhelmed by the vast and complex
ecosystem of the maritime sector.

The Malaysian maritime community welcomed
the establishment of the International Malaysian
Society of Maritime Law (“IMSML”) in 2015. The
idea of IMSML was mooted and promoted by AIAC,
which now provides the premises for the IMSML’s
secretariat. The eventual aim is to build capacity and
provide ADR services for maritime disputes.

Malaysia has introduced statutory adjudication
for payment disputes in the construction industry
in the form of the Construction Industry Payment
and Adjudication Act 2012 (“CIPAA”). It came into
force on April 15, 2014. It has been a runaway suc-
cess. The number of disputes being resolved under the
CIPAA has continued to increase year by year.

The CIPAA applies to all construction contracts
made in writing after June 22, 2012 including those
entered by the Government of Malaysia. The pro-
cedure applies to construction contracts, and adju-
dicators are appointed by the AIAC unless otherwise
chosen by the parties.

The adjudicator has 45 working days after the is-
sue of a response to an adjudication claim (or a reply)
in order to issue a written decision. The CIPAAhas
absorbed the most successful features of adjudication
and security of payment legislation that have been en-
acted around the world.

Mediations are conducted by the FMB, the Ma-
laysian Mediation Centre (“MMC”), the AIAC and
the Biro Bantuan Guaman (“BBG”). Not all types of
complaints can be referred to the FMB. Only claims
involving Islamic banking and financial matters not
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exceeding RM100,000, and insurance and takaful
product and services, can be referred.

The MMC offers a comprehensive range of
services including professional mediation services,
training in mediation, accreditation and mainte-
nance of panel mediators, and the provision of con-
sultancy services.

The BBG only provides mediation services for
civil and Shariah cases. The Mediation Act 2012
came into force on August 1, 2012, with the main
aim of promoting and facilitating the mediation of
disputes for settlement in a fair, speedy, and cost-ef-
fective manner.

The Mediation Act 2012 does not provide for
mandatory mediation. Parties can mediate concur-
rently with any civil court action or arbitration. The
judiciary has set up its own mediation centre to cater
for court-annexed mediation as set out in the Chief
Justice’s Practice Direction.

The AIAC, apart from arbitration, also provides
mediation services under the AIAC Mediation Rules
2018. The AIAC Mediation Rules 2018 is a set of
procedural rules covering all aspects of the mediation
process to help parties resolve their domestic or inter-
national disputes.

As part of its improved services, the AIAC has
produced the updated Arbitration Rules 2018 with the
name change from KLRCA. The Rules are modern
and up-to-date. It caters for most types of disputes
or differences including investor-State disputes. As a
result, it is one of the institutions in the region and
globally to model its rules after the IBA Rules for In-
vestor- State Mediation.

One of the more recent developments in ADR is
that of Domain Name Dispute Resolution. The Asian
Domain Name Dispute Resolution Centre (“ADN-
DRC”) is one of only four providers in the world, and
the first and only one located in Asia, to provide dis-
pute resolution services for generic top-level domain
names.

The ADNDRC (Kuala Lumpur office) is gov-
erned by the Uniform Domain Name Dispute Res-
olution Policy (“UDRP”) and the Uniform Domain
Name Dispute Resolution Policy Rules as well as the
ADNDRC Domain Name Dispute Supplemental
Rules adopted by the ADNDRC.

Only disputes over “.my” country code top-level
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domain name can be settled through domain name
dispute resolution proceedings in Malaysia. This is
because only “.my” country code top-level domain
names can be registered in Malaysia with the Malay-
sian Network Information Centre (“MYNIC”).

All domain name disputes are governed and
administered in accordance with MYNIC’s Do-
main Name Resolution Policy (“MYDRP”), Rules
of the MYDRP and the AIAC Supplemental Rules.
The Malaysian model of the UDRP is the Malaysian
Network Information Centre’s Domain Name Dis-
pute Resolution Policy succinctly known as MYDRP.
MYDRP was designed by MYNIC together with the
Rules of the MYDRP and the Supplemental Rules
for the ATAC.

THE DEVELOPMENT OF
ARBITRATION LEGISLATION

During the nineteenth century, the English
Common Law was introduced in what was then
called Malaya. It began in the Straits Settlements of
Penang, Malacca and Singapore and spread into the
Federated and Unfederated Malay States as English
colonial power expanded.

Likewise, the English Common Law followed
British privateers and commercial trading companies
that colonised the northern states of Borneo of Sar-
awak and Sabah. Later, the administrations of these
states were taken over by the British authorities.

The 1809 ordinance was replaced by the Arbitra-
tion Ordinance of 1890. Later in 1950, the Arbitration
Ordinance 1950 (No 12 of 1950), which was based on
the English Arbitration Act 1889 replaced the Arbi-
tration Ordinance of 1890 for all Malayan states. The
Arbitration Ordinance 1950 remained in force after
the Declaration of Independence in 1957.

Subsequently, the English Arbitration Act 1950
was adopted by British North Borneo (now known as
Sabah) in 1952 as its primary legislation on arbitra-
tion. The same was enacted as the Sarawak Ordinance
No 5 of 1952. North Borneo (now known as Sabah)
and Sarawak were incorporated into the Federation
of Malaysia on September 16, 1963. Thereafter, the
arbitration laws of Sabah and Sarawak became the
backbone of Malaysian arbitration legislation.



This is because, pursuant to the Revision of
Laws Act 1968, the Sarawak Ordinance No 5 of 1952
was extended to the rest of Malaysia and became the
Malaysian AA 1952. The AA 1952, like its English
precursor, was a model of clarity and simplicity. It was
the lex arbitri until 2005.

Unfortunately, such longevity in an era of re-
lentless economic change and growth revealed its
shortcomings. The AA 1952 failed to maintain its ear-
ly usefulness as promised by its simplicity and clarity.
By the early 2000s, the general view was the need for
reform.

The AA 1952 was decried as a product of a by-
gone era. Complaints arose regarding excessive court
supervision which was viewed as a negative interfer-
ence in the arbitral process (including in case man-
agement and the enforcement of the award). The net
result was that the interweaving of court processes
undermined the arbitral process.

In addition, the 1952 Act itself was deficient
in promoting party autonomy, not providing the ar-
bitral tribunal with sufficient powers to carry out its
functions effectively. It did not deal sufficiently with
interim measures. Its test for the challenge against the
arbitral tribunal was couched in terms of misconduct
of the arbitral tribunal itself or misconduct in con-
ducting the proceedings.

The notions of equality and due process were im-
plied but not explicitly laid out. The grounds to chal-
lenge the arbitral tribunal were not rooted in the no-
tions of justifiable doubts arising out of partiality or
the lack of independence. This had to be construct-
ed in the light of the availability of the UNCITRAL
Model Law recommended for enactment as an ad-
junct to the New York Convention.

Malaysia’s ratification of the New York Conven-
tion in 1985 constituted a milestone in that it became
a modern arbitral jurisdiction for the enforcement of
foreign arbitral awards. By then, the AA 1952 was an
archaic anomaly. This did not dampen the increas-
ing popularity of arbitration as arbitration agreements
were being inserted in standard form contracts do-
mestically and in international commercial matters
involving transnational arrangements.

In turn, this led to more court applications and
the resulting case law while generally, pro-arbitration
did regularly throw up decisions which exposed the

shortcomings of the AA 1952 for a modern economy.
In addition, there were two separate enforcement re-
gimes for domestic and international awards.

In 1978, the ATAC, then known as the Regional
Centre for Arbitration, Kuala Lumpur (“RCAKL”)
was established under the auspices of the Asian-Af-
rican Legal Consultative Organization (“AALCO”).
It was the first regional centre established by AAL-
CO in the Asia Pacific Region to provide institutional
support as a neutral and independent venue for the
conduct of domestic and international arbitration
proceedings.

RCAKL was also established pursuant to a host
country agreement with the Government of Malay-
sia. Being a non- profit, non-governmental and inde-
pendent international body, interestingly, it was also
the first arbitral centre in the world to adopt the UN-
CITRAL Arbitration Rules 1976.

At this point, it is pertinent to highlight that
there was a solitary amendment in 1980 to introduce
a new section 34 to the AA 1952, which created an
odd divide based on the choice of regime dictated
by the arbitration agreement (“1980 Amendment”).
Section 34(1) of the AA 1952 stated:

Notwithstanding anything contrary in this Act or
in any other written law but subject to subsection
(2) in so far as it relates to the enforcement of an
award, the provisions of this Act or other written
law shall not apply to any arbitration held under
the Convention on the Settlement of Investment
Disputes between States and Nationals of Other
States 1965 or under the United Nations Commis-
sion on International Trade Law Arbitration Rules
1976 and the Rules of the Regional Centre for Ar-
bitration.

The 1980 Amendment totally excluded the op-
eration of the AA 1952 and any written law for the
two categories of arbitrations named in the section.
All other institutional arbitrations, whether conduct-
ed under other institutional rules such as HKIAC,
SIAC, ICC, and LCIA or conducted ad hoc, re-
mained subject to the full supervisory jurisdiction of
the Malaysian courts under the AA 1952. In effect,
it re-emphasised the dichotomy between arbitrations
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conducted under the Centre and other types of arbi-
tration.

The purpose of the 1980 Amendment was clear-
ly to try to encourage the use of RCAKL by parties
who did not want the Malaysian courts to be involved
in any form in their arbitral process except for en-
forcement.* There was then no opportunity for any
party to invoke the court’s jurisdiction, thereby caus-
ing delay and escalation of costs. There was no issue
regarding interference by the court either in support
of or in supervising the arbitral process.

In effect, the statutory exclusion of the AA 1952
under section 34 was based on the choice of arbitra-
tion rules provided for in the arbitration agreement.
It did not require the parties to agree on the exclusion
specifically. It was not only the AA 1952 which was
not to apply but also “other written law”.

In practice, the court’s jurisdiction was totally
ousted. In turn, there emerged concerns on whether
Malaysian courts could play a supportive role in the
arbitral process which was the hallmark of modern
arbitral regimes. As it then stood, the courts could not
intervene nor assist.

The lacunae were highlighted by situations where
the arbitral tribunal did not always possess the powers
like the court to ensure the arbitral proceedings were
conducted properly and led to a fair and just award.
An example of this was the production of witnesses
by way of subpoena of the court in aid of arbitration.

This odd divide introduced by section 34 as per
the 1980 Amendment did not follow the normal and
logical divide between “domestic” and “internation-
al” arbitration, it followed the choice of regime in the
arbitration agreement.

The decision in Jati Erat Sdn Bhd v City Land
Sdn Bhd’ confirmed that the 1980 Amendment ap-
plied to any arbitration held under the then RCAKL
Rules regardless of whether the parties were local or
international (as compared to the earlier curiously
reasoned decision of Syarikat Yean Tat (M) Sdn Bhd
v Ahil Bina Pamong Sari Sdn Bhd® which seemed
to suggest otherwise).

The uncertainty coupled with the anomalous
dichotomy away from arbitral regimes in other devel-
oped jurisdictions set the stage for a wholesale reform
of the arbitral regime itself.

THE ARBITRATION
ACT 2005

On December 30, 2005, Parliament enacted the
AA 2005 (Act 646) which was based on the UNCI-
TRAL Model Law. The AA 2005 repealed and re-
placed the AA 1952. It also incorporated provisions
of the New York Convention relating to the recog-
nition and enforcement of international awards. The
AA 2005 came into force on March 15, 2006.

Thus, since March 15, 2006, all arbitral pro-
ceedings have been conducted under the AA 2005
which applies to all arbitrations commenced after
its commencement date, including matters relating
to the setting aside, recognition and enforcement of
awards.

The AA 2005 categorised arbitrations into two
types, namely international and domestic arbitra-
tions.

While the AA 2005 applies to both internation-
al and domestic arbitrations, Part III of the AA 2005
contains provisions that only apply to all domestic ar-
bitrations. The default position is that Part III does
not apply to international arbitrations. The parties
will have to by way of an agreement opt-in for Part
I1I to apply to international arbitrations. For domes-
tic arbitrations, the parties can nevertheless agree
expressly to opt out of Part III. This is regardless of
whichever arbitration rules are involved.

Despite the change in the law, the High Court
in Putrajaya Holdings Sdn Bhd v Digital Green
Sdn Bhd” decided that parties may choose whether
to be governed by the previous enactment or the pre-
vailing enactment. Unfortunately, it can be said that
this is an example of the court’s intervention in arbi-

“See PG Lim, “Practice and Procedure under the Rules of the Kuala Lumpur Regional Centre for Arbitration” [1997] 2 MLJ

Dexiii,

5[2002] 1 CLJ 346.

5[1995] 2 AMR 2058; [1995] 5 MLJ 469.
7[2008] 3 AMR 177; [2008] 7 MLJ 757.
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tration proceedings that appears not to be supportive
of the AA 2005.

The facts show that the defendant in Putrajaya
Holdings had carried out some works for the plaintiff
company, and since the plaintiff defaulted in making
payment and owed a debt to the defendant, the de-
fendant commenced winding-up proceedings against
the plaintiff, to which the plaintiff objected. The de-
fendant then filed a defence and counterclaim.

There was an arbitration clause in the agree-
ment. The plaintiff sought to stay the court proceed-
ings, as it wanted to proceed to arbitration. Since the
arbitration was commenced in 2007, the plaintiff nat-
urally assumed that the AA 2005 would be the gov-
erning law. The defendant contended that the matter
should be governed by the AA 1952.

The issue before the court was which statute was
applicable. The salient issues to be considered were
as follows: If the AA 2005 was to apply, then the de-
fendant would not have been able to proceed with its
court proceedings, and the matter would have had
to go to arbitration. There was no provision under the
AA 2005 for the court to set aside the proceedings, or
to revoke the power of the arbitrator as provided for
in section 25 of the AA 1952.

Under the AA 2005, the court could only stay
proceedings if there was no arbitration agreement,
or if there was no dispute that could be arbitrated. It
appears that the High Court was dissatisfied with the
removal of section 25 of the AA 1952 from the AA
2005. The court explained:

The changes in the new 2005 Act is very substantial
as it oust [sic] the court’s jurisdiction to interfere
when the parties agree in writing to refer the dis-
pute to arbitration and there is no similar provision
to s 25(2) of the 1952 Act in the new 2005 Act. The
defendant shall have not entered into the arbitra-
tion agreement with the plaintiff if the defendant
were aware that it cannot refer the dispute to the
court as provided under s 25(2) of the 1952 Act.

Although this reasoning seems inconsistent with
the provisions of the AA 2005, it is tied back to a trans-
lation error perhaps because of misunderstanding or
incompetency in translating ability as shown in the
Bahasa Malaysia version when compared to the En-
glish version. The result was there was a discrepancy
between the Bahasa Malaysia version and the English
version of the AA 2005 as regards the commencement
date.

Unfortunately, the court failed to appreciate that
the English version of the AA 2005 was the authorita-
tive text as it was declared so by the then Prime Min-
ister under the National Language Act 1963/67.8

An English representation of the Bahasa Malay-
sia version of section 51(2) of the AA 2005 would read
as follows:

Where the arbitration agreement was made or
the arbitral proceedings were commenced before
the coming into operation of this Act, the law gov-
erning the arbitration agreement and the arbitral
proceedings shall be the law which would have ap-
plied as if this Act had not been enacted.

The court held that an arbitration even if com-
menced today, may fall within the ambit of the AA
1952 so long the arbitration agreement was executed
before the coming into force of the AA 2005.

However, the approach has been remedied
in Majlis Ugama Islam dan Adat Resam Melayu Pa-
hang v Far East Holdings Bhd & Anor,’ where the
court held that although the subject arbitration clause
referred to the AA 1952, the applicable legislation was
the AA 2005. The ratio is that section 51 of AA 2005
provided for the repeal of the AA 1952.

The enactment of the AA 2005 was a reform
which was overdue. The AA 2005 at its original en-
actment was modelled extensively on the UNCI-
TRAL Model Law and, for the most part, is appli-
cable to both international and domestic arbitrations
except for Part I1I. Although the AA 2005 was based
on the UNCITRAL Model Law, the level of court
intervention that was maintained by sections 41, 42

$PU(B) 61/2006; see also Sundra Rajoo, “Law Practice and Procedure of Arbitration — The Arbitration Act 2005 Perspec-

tive” [2009] 2 MLJ cxxxvi.
2[2007] 10CLJ 318, HC.
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and 43 in Part I1I was primarily aimed at domestic ar-
bitrations. By so doing, it distinguished international
and domestic arbitrations.

Given that it has been more than a decade since
the commencement of the AA 2005, the jurispru-
dence surrounding the legislation has evolved as the
courts have interpreted the various provisions of the
AA 2005. Also, the AA 2005 was amended in 2011 and
2018. These amendments affect the law and practice
of arbitration in Malaysia. This book analyses and
comments on the various provisions of the AA 2005
as it stands with all amendments as of May §, 2018.

THE 2011 AMENDMENTS TO
THE ARBITRATION ACT 2005

The Arbitration (Amendment) Bill 2010 was
passed as the Arbitration (Amendment) Act 2011
(Act A1395). It came into force on July 1, 2011
(“2011 Amendments”).

The amendments dealt largely with areas of am-
biguity and inconsistency in the interpretation of the
provisions of the AA 2005, bringing the clarity sought
by the arbitral community. The 2011 Amendments
modified sections 8, 10, 11, 30, 39, 42 and 51 of the
AA 2005.

Section 8 was recast to restrict court interven-
tion. The amended section 8 makes it clear that court
intervention should be confined to situations specifi-
cally covered by the AA 2005. This thus excludes the
application of common law or the inherent powers of
the court.

The amendment to section 10 removes the
court’s power to stay arbitration proceedings where
the court is satisfied that there is no dispute between
the parties with regard to the matters to be referred
to arbitration. The old provision placed an undue
restriction on the arbitration process which was not
contained in the UNCITRAL Model Law or the
New York Convention.

In line with Article 8A of the UNCITRAL
Model Law, under the current section 10 of the AA
2005 the High Court is under the obligation to re-
fer the parties to arbitration unless the High Court
is satisfied that the arbitration agreement is null and
void, inoperative or incapable of being performed. A
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further amendment was made through the inclusion
of sections 10(2A) to 10(2C) to deal specifically with
admiralty proceedings.

This amendment enables the court to order that
any property arrested, or bail or other security giv-
en, is to be retained as security for the satisfaction of
any award that may be given in the arbitration pro-
ceedings, or to order that a stay of court proceedings
be conditional upon equivalent security being provid-
ed for the satisfaction of any award that may be given
in the arbitration proceedings.

The 2011 Amendments also introduced section
10(4), making it clear, in line with the UNCITRAL
Model Law, that the curial powers of the High Court
apply not only to Malaysian seated arbitrations but
also to foreign seated arbitrations.

Section 11 ofthe AA 2005 was similarly amended
to recognise the court’s powers to order interim relief
(particularly in admiralty proceedings) and to clarify
that those powers applied both to arbitrations seated
in Malaysia and elsewhere.

The 2011 Amendments to section 30 dispensed
the arbitral tribunal from applying Malaysian law
to the merits of the dispute where the parties to the
dispute had agreed that the dispute was to be gov-
erned by the laws of a jurisdiction other than Malay-
sia. This amendment removed the mandatory impo-
sition of Malaysian law in domestic arbitrations and
upheld party autonomy to choose the substantive law
applicable to the dispute.

The 2011 Amendments to section 42 of the AA
2005 imposed an obligation on the court to dismiss a
question of law arising out of an arbitral award if the
court finds that the question of law does not substan-
tially affect the rights of one or more of the parties.
This amendment created a threshold for reference
to the High Court for appeals against arbitral awards
on a question of law.

It has been found that the section 42(1A) re-
quirement “substantially affects the rights of one or
more of the parties” has proved insufficient to restrict
the use of the court system by parties to challenge the
award issued in domestic arbitration.

In practice, the High Court and the Court of Ap-
peal have valiantly attempted to interpret the scope
of section 42 restrictively. However, it was ineffective
in reducing litigation in challenging the finality of



arbitration awards through the three tiers of appeal
to the High Court, the Court of Appeal and the Fed-
eral Court. There have been complaints that domestic
arbitration had effectively become the first instance
hearing from which all awards can be challenged until
the Federal Court.

The Federal Court in Far East Holdings Bhd &
Anor v Majlis Ugama Islam dan Adat Resam Melayu
Pahang and Other Appeals!® decisively confirmed the
same by expanding further the scope of matters which
can be referred to the High Court pursuant to sec-
tion 42 of the AA 2005. It essentially meant that ev-
ery question of law arising out of an award could now
be ventilated at and revisited by the courts starting
from the High Court and moving up to the Federal
Court.

There have been even further suggestions that
there existed now the concurrent jurisdiction of the
courts to set aside arbitral awards: both under section
37 and section 42.!"' The existence and the exercise of
such concurrent jurisdiction undermined the princi-
ples of finality of awards and minimum court inter-
vention which underpinned the enactment of the AA
2005.

As such, it was no surprise that, with the sup-
port of the Bar Council, various arbitral bodies and
business institutions, Parliament dealt with the diffi-
culties by passing the Arbitration (Amendment) (No
2) Act in 2018. It became operative on May 8, 2018.

THE 2018 AMENDMENTS TO
THE ARBITATION ACT 2005

In December 2017, Parliament passed the Ar-
bitration (Amendment) (No 1) Act 2018 to change
the name of KLRCA to the Asian International Ar-
bitration Centre (AIAC). Parliament later passed the
Arbitration (Amendment) (No 2) Act 2018 in April
2018. Both the Amendment Acts received royal as-
sent and came into operation on February 28 and
May 8, 2018 respectively (“2018 Amendments”)

102017] 8 AMR 313; [2018] 1 MLJ 1.

It is necessary to consider the background to the
2018 Amendments.

Pursuant to the 2018 Amendments, the defini-
tion of “arbitral tribunal” in section 2 of the AA 2005
has been amended to include emergency arbitra-
tors. Emergency arbitrator applications have become
common practice in international arbitration. This is
consonant with Schedule 3 to the AIAC Arbitration
Rules and the ATAC i-Arbitration Rules which set out
the procedure for emergency arbitrator proceedings.

With these amendments, it is expected that
emergency arbitrator proceedings will be made more
efficacious as the status of an emergency arbitrator
and its orders or awards in relation to emergency re-
lief is now recognised in the AA 2005 itself.

Following the coming into force of the amend-
ments to section 2 of the AA 2005 and the introduc-
tion of the new section 19H into the AA 2005, the
orders or awards granted by an emergency arbitrator
would become enforceable.

Foreign lawyers are allowed under an unrestrict-
ed fly in and fly out provision in the Legal Profession
Act 1976 to represent parties in arbitrations seated
in Malaysia. According to section 37A of the Legal
Profession Act 1976 introduced by the Legal Profes-
sion (Amendment) Act 2014 that came into force on
June 3, 2014:

Sections 36 and 37 [of the Legal Profession Act
that does not allow non-Malaysian qualified lawyers
to practise] shall not apply to —

* any arbitrator lawfully acting in any arbitral

proceedings;

* any person representing any party in arbitral

proceedings; or

* any person giving advice, preparing docu-

ments and rendering any other assistance
in relation to or arising out of arbitral pro-
ceedings except for court proceedings aris-
ing out of arbitral proceedings.

The 2018 Amendments also introduced a new
section 3A into the AA 2005 that provides for par-
ties’ freedom to choose any representative, not just a

1 See Huawei Technologies (Malaysia) Sdn Bhd v Maxbury Communications Sdn Bhd (Court of Appeal No W-02 (NCVC)
(A)-776- 04/2017) and Bijak Teknik Sdn Bhd v Lembaga Pertubuhan Peladang (Court of Appeal No W-02 (NCC)(A)- 1429-

07/2017).
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Malaysian lawyer or any foreign lawyer, to advise and
represent their case in arbitral proceedings.

Such flexibility is necessary for commercial arbi-
trations. There may be situations where a party would
prefer a representative with practical subject-matter
expertise or even a foreign lawyer with whom they are
more comfortable.

Such foreign representatives would be adept at
responding to the queries of the arbitral tribunal. This
can provide more choice to the parties when selecting
their representative as opposed to appointing some-
one who is trained in the legal arts but requires the
support of an expert witness to address such queries.

Section 3A of the AA 2005 can be considered
to have enhanced the concept of party autonomy
in arbitration — that is, the generally recognised con-
cept that parties to an arbitration agreement are free
to choose for themselves the law (or legal rules) ap-
plicable to that agreement. The new section 3A would
also allow parties to arbitrations seated in Sabah or
Sarawak to be represented by foreign legal practi-
tioners or West Malaysian legal practitioners.

Section 4 of the AA 2005 has also been amended
to make it explicit that the question of arbitrability
not only requires consideration of public policy but
also requires a consideration of whether the subject
matter of the dispute is capable of settlement under
the laws of Malaysia.

These amendments bring section 4 in line with
the New York Convention and section 39 of the AA
2005, according to which the enforcement of an ar-
bitral award may be refused, if the subject matter of a
dispute is not capable of being settled by arbitration.

The writing requirement in section 9 of the AA
2005 has been expanded to include arbitration agree-
ments concluded orally or otherwise, provided that
the contents are recorded in any form. The definition
of writing has also been broadened to include elec-
tronic communication.

The inclusion of electronic communications
in the definition of written arbitration agreement pro-
motes alternative dispute resolution as a go-to meth-
od for parties engaged in the business of electronic
commerce (i.e. e-commerce), especially those with
businesses in the recently established Malaysian Dig-
ital Free Trade Zone.
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Historically, powers to order interim measures
were reserved to national courts only. However, one
of the most important improvements in the 2006 re-
vision of the UNCITRAL Model Law was the intro-
duction of the comprehensive framework for interim
measures to balance the powers of arbitral tribunals
and national courts and to ensure efficient and effec-
tive resolution of disputes.

The 2018 Amendments follow the UNCITRAL
Model Law framework by amending sections 11 and
19 of the AA 2005 and adding new sections 19A to 19J.
Now, arbitral tribunals will be able to issue the spec-
ified interim measures, just as the Malaysian courts
are able to do so. However, these changes make it
clear that the power of arbitral tribunals cannot and
do not exceed the power available to the courts.

To the contrary, the courts retained addition-
al powers to grant interim measures, namely, arrest
of property or bail or other security pursuant to the
admiralty jurisdiction. This deviation from the UN-
CITRAL Model Law regime, albeit minor, is of great
importance to the development of the Malaysian
maritime industry.

The overhauled provisions on interim measures
do also deal with the issue of recognition and enforce-
ment of interim measures and provide for safeguards
for parties against whom such measures are sought.
As noted above, this brings much greater clarity in the
enforcement process of interim measures, including
those granted by an emergency arbitrator.

Section 30 now follows Article 28 of the UN-
CITRAL Model Law. This is a significant departure
from the former expression of this provision. The
wording of the AA 2005 prior to the amendments was
restrictive and questioned the parties’ right to apply
foreign law in arbitration proceedings.

Section 30 now does not distinguish between
domestic and international arbitrations. It requires
the arbitral tribunal to decide disputes in accordance
with the rules of law chosen by the parties to govern
the substance of the dispute.

It has become the norm that a party is entitled
to be compensated for the loss of opportunity to use
money that is not paid in the form of interest (both
pre- and post-award).

However, the Federal Court in Far East Holdings
Bhd & Anor v Majlis Ugama Islam dan Adat Resam



Melayu Pahang'? upheld the Court of Appeal’s judg-
ment that the AA 2005 does not empower the arbitral
tribunal to give pre-award interest. As such, the right
to pre-award interest is restricted to situations where
the arbitral tribunal is empowered by the arbitration
agreement or by arbitral institution rules.

The amended section 33 of the AA 2005 rein-
states the powers of the arbitral tribunal to award in-
terest. It is in line with the law in England, Singapore
and Hong Kong.

The arbitral tribunal is now explicitly empow-
ered to award either simple or compound interest at
such rate and with such rest as considered appropri-
ate for any period prior to the date of payment of (a)
the sum ordered by the arbitral tribunal; (b) the sum
in issue before the arbitral tribunal but paid before the
date of the award; or (c) costs awarded or ordered by
the arbitral tribunal.

The 2018 Amendments have also introduced
confidentiality provisions, analogous to Hong Kong’s
Arbitration Ordinance (Cap 609), through the new
sections 41A and 41B.

Finally, and most importantly, the 2018 Amend-
ments have repealed sections 42 and 43 of the AA
2005. The repeal of section 42 of the Act has two im-
portant implications.

Firstly, parties will no longer be able to bring
questions of law before the High Court after an award
has been rendered. Rather, if the parties, or the ar-
bitral tribunal, require clarification on a question of
law, they will have recourse to the High Court during
arbitral proceedings pursuant to section 41 of the AA
2005.

Secondly, section 37 of the AA 2005 is now the
only recourse parties may have in seeking to set aside
an award. This is the provision which has been used
by Malaysian courts to set aside arbitral awards. The
grounds for setting aside an award under section 37 is
similar to the grounds under Article 34 of the UNCI-
TRAL Model Law and the relevant provision of the
New York Convention.

12[2017] 8 AMR 313; [2018] 1 MLJ 1.

CONCLUSION

Arbitration in Malaysia is here to stay. The recent
developments are indicative of the approach taken by
the jurisdiction to address shortcomings, improve the
arbitral process and strengthen the finality of arbitral
awards.

The 2018 Amendments make Malaysia a safe
seat for domestic and international arbitration. Ulti-
mately, it is hoped that more international commer-
cial arbitration will be attracted to Malaysia. Also, it
will be more attractive to use arbitration domestically
to resolve disputes thereby reducing the case burden
in the courts and bringing tangible benefits to the
country.

Also, the name change of KLRCA to AIAC is
intended to enable the Centre to take a more inter-
national approach in offering its services. Given that
the arbitral regime has now been overhauled and Ma-
laysia is in tandem with the leading arbitral seats, it is
likely that both domestic and international commer-
cial arbitrations will thrive in Malaysia.
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